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JUDICIAXi  COXMITTEE  OF  THE 
FBIYT  COUNCIL. 

Reported  by  Douglas  KnrosrosD,  Eeq.»  BaniBtor-at-Law. 

Nov,  28  and  29, 1870. 

(Present  :  the  Eight  Hon.  Sir  James  W.  Colvilb, 

Lord  Justice  James,  and  Lord  Justice  Mellish.) 

Tire  Owners  op  the  Steamship  Esk  (apps.),  v.  The 

Ow>rERS  OF  the  Steamship  Niord  (resps.) 

The  Esk  and  the  Niord. 

Collision' — Damage — Change  of  course — Judgment 

in  the  case  of  ilie  Velocity  explained. 
7%€  Esk  was  going  down  the  Thames  while  the 
Niord   was  coming  u/p,     Tlie  Esk  was  coming 
round  a  point  on  a  port  Jiehn,    As  the  vessels  ap- 
proached each  other,  the  Niord  Jirgt  ported  her 
helm,  and  then  put  it  hard  a-port,  till  sTie  had  paid 
off  about  five  points.     The  Esk,  on  seeing  this 
manoeuvre  of  the  Niord,  stopped  cmd  reversed  her 
engines,  andput  her  helm  hard  a-starboard.    The 
resuU  was  a  collision : 
Held  (affirming  the  judgment  of  the  Cou/rt  of  Admi- 
ralty), that  the  Esk  was  to  blamiefor  the  collision : 
since,  dealing  with  the  question  as  one  of  general 
navigation,  the  Esk  was  infa^lt,  either  in  not  dis' 
covering,  from  insufficiency  of  tlie  outlook,  the 
course  that  the  Niord  was  taking,  or  in  failing, 
from  sows  other  cause,  to  port  her  hehn  as  she 
ought  to  have  done. 
The  decision  in  tlie  case  o/The  Velocity  (21  L.  T. 
Bep.  N.  8,  686)  does  not  justify  one  of  two  vessels 
(which  would  go  clear  of  ea^h  otJier  if  each  held 
her  otcn  course)  in  crossing  the  course  of  the  other, 
since  siu^h  an  a^t  would  be  a  violation  of  tlie 
**  Regulations  for  preventing  Collisions  at  SeaJ"* 
But  vessels  are  aenerally  free  to  pass  from  one 
side  of  the  mid-channel  to  the  other. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Adniiralty,  m  cross  causes  of  damage,  civil  and 
maritime,  between  the  appellants  and  respondents, 
on  account  of  a  collision  which  occurred  between 
the  two  vessels  in  the  Thames  on  Nov.  12, 1869, 
under  circumstances  stated  in  the  judgment  post. 
Sir  Bobert  Phillimore  found  that  the  Esk  was 
solely  to  blame  for  the  collision,  and  condemned 
the  appellants  in  damages  and  costs.    His  judg- 
ment (not  reported),  after  a  statement  of  the  facts, 
proceeded :— -"  The  (question  which  vessel  was  to 
blame  for  this  collision  has  been  much  and  care- 
fully considered  by  the  court  and  its  nautical 
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assessors.  It  appears  that  both  these  vessels  were 
in  the  same  reach,  steering  nearly  opposite  courses ; 
the  river  seems  not  to  have  been  in  any  material 
degree  crowded  with  shipping,  or  to  have  pre- 
sented any  circumstances  oi  difficulty  to  a  naviga- 
tion conducted  with  ordinary  skill  and  care.  After 
the  recent  decision  of  the  Privy  Council  in  the 
case  of  the  Velocity  (21  L.  T.  Rep.  N.  S.  686; 
39  L.  J.  21,  Ad.),  I  think  I  am  bound  to  hold  that 
it  was  competent  to  either  vessel  to  pass  on  either 
shore.  The  Niord  availing  herself  of  this  right, 
ported  her  helm  and  attempted  to  pass  on  the 
north  shore;  and  I  am  informed  by  the  Trinity 
Masters  that  this  was  her  proper  course  according 
to  the  custom  of  the  river.  While  the  Niord  was 
taking  this  course,  the  two  vessels  came  into 
collision.  On  the  part  of  the  Niord,  it  is  asserted 
that  she  commenced  the  mancouvre  of  porting  her 
helm  when  sufficiently  far  apart  from  the  Esk  for 
the  latter  vessel  to  have  seen  her  intention,  and  to 
have  taken  steps  to  avoid  the  collision,  which  she 
ought  to  have  done.  The  Esk  contends  that  this  man- 
oeuvre on  the  part  of  the  Niord  was  executed  when  it 
was  too  late  for  the  Esk  to  take  any  other  step  than 
that  of  starboarding  her  helm  and  reversing  her 
engines.  The  question,  therefore,  which  the  court 
has  to  determine  is  narrowed  to  a  small  compass. 
The  Niord,  according  to  the  evidence,  went  off  under 
her  port  helm  five  points,  and  this  is  corroborated 
by  the  evidence  that  the  blow  was  nearly  a  right- 
angled  one.  From  the  evidence  on  the  part  ot  the 
Esk,  it  appears  that  only  one  minute,  or  less  than 
that  time,  elapsed  between  the  order  to  starboard 
and  reverse  and  the  collision.  The  court  is  of 
opinion  that  the  porting  of  the  helm  of  the  Niord 
was  not  seen  as  soon  as  it  should  have  been  by  the 
Esk,  and  it  appears  in  evidence  that  neither  the 
master  nor  the  chief  officer  of  the  Eskwere  on  the 
bridge  superintending  the  navigation  of  the  vessel, 
but  that  sne  was  left  to  the  sole  charge  of  a  water- 
man. And  the  Trinity  Masters  are  further  of 
opinion  that  the  starboarding  of  the  helm  of  the 
Esk  was  an  improper  manceuvre.  Upon  the  whole 
the  court  has,  under  the  advice  of  the  Trinity 
Masters,  arrived  at  the  conclusion  that  the  Esk  was 
solely  to  blame  for  this  collision,  and  I  pronounce 
accordingly." 
Milward,  Q.C.,  and  Clarkaon,  for  the  appellants. 
Butt,  Q.O.,  and  Phillimore,  for  the  respondents. 
Judgment  was  delivered  by  Sir  James  W. 
CoLViLE. — ^The  collision  which  has  given  rise  to 
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the  suit  and  cross-snit  which  are  now  brought  on 
appeal  before  their  Lordships  took  place  in  that 
portion  of  the  river  Thames  which  is  known  as  the 
Halfway  Reach  on  the  12th  Nov.  1869,  about 
half-past  nine  on  that  morning.  The  screw 
steamer  EsJc,  a  collier  in  ballast,  was  proceeding 
down  the  river,  and  the  Niord,  Sweaish  screw 
steamer  laden  with  a  crop  of  oats,  was  coming  up 
the  river.  Near  the  place  of  collision  is  a  not 
very  well  defined  point  on  the  southern  or  Kentish 
side  of  the  river,  which  divides  the  Halfway 
Eeach  from  the  Barking  reach.  The  vessels  ap- 
pear to  have  first  sighted  each  other  across  this 
point,  whilst  the  Esk  was  coming  down  the  Bark- 
ing Eeach;  and  as  they  approached  each  other, 
the  Niord  which  was  in  charge  of  a  licensed  pilot 
first  ported  her  helm  and  then  put  it  hard  a-port 
until  she  had  paid^ofE  about  five  points.  The  Esk, 
on  the  other  hand,  upon  seeing  wiis  manoeuvre  of 
Niord,  stopped  and  reversed  her  engines,  and  put 
her  helm  hard  a  starboard.  The  result  was  a 
collision,  the  Eak  running  almost  at  a  ri^ht 
angle  into  the  Niord,  nearly  amidships,  cuttmg 
clean  into  her  boiler,  and  compelling  her,  in 
order  to  avoid  sinking  in  deep  water,  to  run 
ashore  on  the  northern  side  of  the  river. 
These  facts  seem  to  be  undisputed.  The  evidence 
as  to  the  precise  time  at  which  the  manoBuvres 
were  executed,  the  circumstances  which  preceded 
them,  and  the  relative  position  of  the  vessels 
when  the  Esk  first  rounded  the  point,  is  conflicting, 
and  in  many  respects  even  more  loose  and  un- 
satisfactory than  nautical  evidence  in  cases  of 
collision  almost  proverbially  is.    Upon  that  evi- 


dence, however,  the  learned  judge  of  the  Admi 
ralty  Court,  assisted  by  two  Elder  Brethren  of  the 
Trinity  House,  came  to  the  conclusion  that  the 
Esk  was  solely  in  fault ;  and  upon  the  principles 
which  uniformly  guide  this  board,  and  which  are 
more  particularly  laid  down  and  enforced  in  the 
case  of  the  Julia  (14  Moo.  P.  C.  210),  it  will  be 
their  Lordships'  duty  to  affirm  that  decision  upon 
cruestions  of  fact,  unless  they  are  clearly  satisfied 
tnat  it  is  erroneous.  Before,  however,  they  pro- 
ceed to  consider  the  effects  of  the  evidence  and  of 
the  arguments  which  have  been  founded  upon  it, 
their  Lordships  deem  it  right  to  make  a  few  ob- 
servations upon  the  case  of  the  Velocity  (21  L.  T. 
Rep.  N.  S.  686;  39  L.  J.  21,  Adm.),  which  was  cited 
by  the  learned  judge  of  the  Adiniralty  Court  in 
his  judgment,  and  has  also  been  cited  at  the  bar, 
in  order  to  remove  any  possible  misapprehension 
which  may  exist  concerning  its  effect.  In  that 
case  the  Admiralty  Court  had  held  that  the  case 
was  one  which  fell  within  the  14th  of  the  Steering 
and  Sailing  Eules;  that  the  two  steamers  in 
question  were  crossing  each  other ;  that  it  was  the 
duty  of  the  Velocity  to  keep  her  course,  and  the 
duty  of  the  other  vessel  (the  Carbon)  to  get  out  of 
the  way;  that  the  Carbon  by  porting  her  helm, 
which  brought  her  across  the  river,  Imd  executed 
the  manoeuvre  which  the  performance  of  her  duty 
required;  and  that  the  Velocity  had  failed  to  keep 
her  course  and  was,  therefore,  solely  in  fault.  The 
appellate  court,  on  the  other  hand,  held  that  the 
case  was  not  one  of  two  vessels  crossing  within 
the  meaning  of  the  14th  rule;  that  the  course  of 
the  FeZocify  was,  after  rounding  the  Millwall  Pier, 
to  run  down  the  river  on  the  north  shore ;  that  the 
Carbon  was  not  justified  in  assuming  that  the  Velo- 
city was  crossing  the  river,but  should  have  pursued 
her  own  course  on  the  south  of  the  mid  channel,  in 


which  case  the  two  vessels  would  have  passed  free 
starboard  to  starboard.  It  held  further  that  if 
the  case  was  one  within  the  18th  rule,  the  Carbon 
was  still  to  blame,  inasmuch  as  she  had  not  got 
out  of  the  way  of  the  Velocity,  which  had  "kept 
her  course,"  their  Lordships  holding  that  accord- 
ing to  the  true  interpretation  of  the  term  "keeping 
her  course  "  she  was  at  liberty  to  hold  on  upon  the 
course  which  she  would  have  pursued,  had  no 
vessel  been  in  sight,  and  was  not  bound  to  follow 
the  direction  in  which  her  head,  as  she  rounded 
the  point,  happened  to  be  at  the  moment  when 
she  was  first  sighted.  In  the  course  of  the  argu- 
ment, however,  it  had  been  brought  to  their  Lord- 
ships' notice  that  whilst  the  Merchant  Shipping 
Act  of  1854  was  in  force,  the  Velocity  would,  under 
its  provisions,  have  been  bound  to  keep  on  the 
south  side  of  the  mid  channel.  But  their  Lord- 
ships, adverting  to  the  repeal  of  the  297th  section 
of  that  Act,  observes  that  "  vessels  navigating  the 
river  were  now  at  liberty  to  go  on  whichever  side 
of  it  they  pleased,  taking  care,  of  course,  to 
observe  the'^regulations  for  preventing  collisions." 
This  ruling  seems  to  their  Lordships  to  be  by 
no  means  so  broad  as  the  summary  of  it  which 
appears  in  the  shorthand  writer's  note  of  the 
judgment  in  the  Admiralty  Court.  If, for  instance, 
it  were  clear  upon  the  evidence,  that  the  two 
vessels  would  have  gone  clear  of  each  other  if  each 
had  held  on  upon  her  own  course,  then  the  ruling 
would  EOb  have  justified  the  Niord  in  crossing  the 
course  of  the  Esk,  and  so  by  her  own  act  bringing 
the  two  vessels  into  the  categoryof  crossing  vessels, 
since  by  such  an  act  she  would  have  violated  the 
regulations  for  preventing  collisions,  and  would 
have  done  that  which,  it  was  held  in  the  case  of 
the  Velocity,  she  ought  not  to  have  done.  It  is 
probable,  l^owever,  ttiat  the  learned  judge  of  the 
Admiralty  Court  only  meant  to  say  that  in  shaping 
her  course  up  the  river,  the  Niord,  under  the  deci- 
sion in  the  case  of  the  Velocity,  was  generally  free 
to  pass  from  the  one  side  of  the  mid  channel  to  the 
other.  Again,  something  has  been  said  in  argu- 
ment of  the  negligence  of  the  master  of  the  Esk,  in 
leaving  his  vessel  in  charge  of  the  licensed  water- 
man, Mr.  Braine,  and  of  the  insufficiency  of  the 
look-out,  in  consequence  of  the  mate  quitting  the 
forecastle.  As  to  the  first  point,  it  is  sufficient  to 
observe  that  whatever  blame  may  attach  to  the 
master  for  leaving  the  steerage  and  manceuyres  of 
the  vessel  in  charge  of  the  waterman,  that  circum- 
stance cannot  effect  the  decision  of  this  appeal, 
since  the  owners  of  the  Esk  are  clearly  respon- 
sible for  the  acts  and  omissions  of  the  waterman  as 
one  of  the  crew.  The  insufficiency  of  the  outlook, 
which  their  Lordships  think  is  established  by  the 
evidence,  is  a  very  material  consideration,  if  the 
evidence,  rejJly  affords  ground  for  believing  that 
had  there  been  a  proper  outlook  on  board  the 
Esk,  the  accident  would  have  been  avoided. 
The  real  question,  as  it  seems  to  their  Lordships, 
is  this, — ^was  the  Niord  justified  in  coming  across 
the  river  under  a  port  helm  ?  If  she  was,  then  if 
the  effect  of  that  manoeuvre  was  to  make  the  ves- 
sels crossing  vessels  within  the  14th  of  the  Sailing 
and  Steering  Eules,  it  seems  to  have  been  the  duty 
of  the  Esk  to  get  out  of  the  way ;  and  she  failed 
to  do  so.  On  the  other  hand,  if  whilst  executing 
that  mancBuvre  the  Niord  was  still  in  such  a 
position  that  the  two  vessels,  keeping  each  its 
proper  course,  might  have  passed  each  other  free 
port  side  to  port  side,  it  was  the  duty  of  the  Esk,  by 
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portdng  her  helm,  to  ensnre  that  safe  passage, 
whereas  by  starboarding  she  brought  abont  the 
collision.  Their  Lordships  do  not  think  it  neces- 
sary to  affirm  that  these  vessels  were,  at  the 
moment  at  which  they  first  sighted  each  other, 
crossing  vessels  within  the  meaning  of  the  role ; 
they  wul  assume  that  the  case  does  not  strictly 
fall  within  the  rule,  and  will  then  consider  which 
vessel  was  in  fault,  dealing  with  that  question  as 
one  of  general  navigation.  They  have  had  the 
benefit  of  consulting  their  nautical  assessors,  and 
those  gentlemen  entirely  concur  with  the  Trinity 
Masters,  and  with  the  learned  Judge  of  the  Admi- 
ralty Court,  in  the  conclusion  to  which  they  came, 
that  the  Eak  was  solely  in  fault.  The  Esk  unques- 
tionably, in  rounding  that  point,  must  have  been 
under  the  port  helm  for  a  time.  The  other  vessel  had 
been  hugging  the  south  shore,andwould ,  in  the  ordi- 
nary course  of  navigation,  have  gone  under  a  port 
helm  to  the  other  side  of  the  river  abbut  the  point 
at  which  she  did  go.  On  the  other  hand,  there 
seems  to  be  no  reason  why  the  Esic  coming  round 
the  point  under  a  port  helm,  should  not  have  fol- 
lowed the  southward  shore,  continuing  to  port  her 
helm.  At  all  events,  whatever  may  have  been  her 
rights  or  whatever  course  she  might  have  taken 
had  no  other  vessel  been  in  the  way,  it  was  clearly 
her  duty  to  observe  the  Niord,  to  see  whether  she 
was  taking  that  course  which  persons  acquainted 
with  the  navigation  of  the  river  must  have  known 
to  be  the  ordinary  course,  viz.,  that  of  crossing  the 
river,  and  to  conduct  her  own  manoeuvres  ac- 
cordingly. She  seems  to  their  Lordships  not  to 
have  done  this.  Whether  in  consequence  of  the 
insufficiency  of  the  outlook  she  did  not  discover 
early  enough  what  the  Niord  was  doing,  or 
whether  from  any  other  cause  she  failed  to  take 
the  course  which  their  Lordships,  as  advised  by 
their  nautical  assessors,  conceive  was  the 
right  course,  namely,  that  of  porting  her  helm, 
she  must  be  held  responsible  for  the  collision. 
Their  Lordships  do  not  consider  it  necessary  to  go 
further  into  the  discrepancies  in  the  evidence  upon 
various  points  which  have  been  commented  upon 
at  the  bar.  They  will,  however,  mention  that  in 
their  opinion,  the  place  of  the  collision  cannot 
have  been  below  the  lower  creek  marked  in  the 
chart,  and  therefore  must  have  taken  place  shortly 
after  the  rounding  of  the  point  by  tne  Eak.  On 
the  whole  case,  looking  at  the  question  as  one  of 
navigation  on  which  four  professional  persons 
concur  in  supporting  the  judgment  of  the  court 
below,  their  Lordships  feel  it  to  be  their  duty  to 
advise  her  Majesty  to  dismiss  this  appeal  with 
costs. 

Judament  affirmed. 

Proctors  for  the  appellants,  Cla/rkaon^  Son,  and 
CheenweU. 

Proctors  for  the  respondents,  H.  O,  Stokea, 

BOLLS   COTTBT. 

Beported  by  H.  Psat,  Esq.,  Bamster-at-Law. 
Dec.  7,  8, 16, 1870,  and  Jan.  13, 1871. 

CONSEKVATOKS  OP  THE  THAMES  V.  ThE   SoUTH- 

Eastekn  Railway  Company. 

Floating  pier — ToUa — Revocable  licence — Bill  to 
obimn  poaaeaaion — Juriadiction  in  equity. 

The  City  of  London  by  licence  granted  a  company 
penmasion  to  form  a  floating  pier  on  ilie  Kiver 
Thames,  auchpier  to  remain  during  pleasure,  and 


to  take  tolla  on  all  paaaengera  lan'ded  at  the  pier. 
Tinder  the  powera  conferred  upon  them  by  the 
Thamea  Embankment  Act  1862  the  Boa/rd  of 
Worka  took  the  floating  pier  from  the  company , 
and  agreed  to  pay  them  a  cerkbin  aum  a/nd  to  c<m- 
struct  a  new  landing  atage  in  lieu  of  the  old  pier, 
and  to  appropriate  tt  inperpetuity  to  the  benefit 
of  the  company.  The  Thamea  Embankment  Act 
1868  purported  to  give  validity  to  thia  agreexnent. 
On  a  bill  by  the  Conservatoraof  the  Thamea  {in  whom 
all  the  eataie,  &c.,  of  the  City  of  London  in  the  bed, 
aoil,  and  ahorea  of  the  river  had  become  vested  by 
the  Tliamea  Conaervam,cy  Act  1857)  to  reatrain  the 
company  from  continuing  in  poaaeaaion  of  the 
landing  atage  conatructed  in  lieu  of  the  old  pier: 
Held,  that  the  company  were  entitled  to  the  use  of 
the  pier  only  on  sufferance,  and  at  the  pleasure  of 
the  plaintiffs ;  that  the  Boa/rd  of  Works  had  no 
power  to  convert  the  licence  at  pleasure  into  an 
irrevocable  licence ;  and  that  the  Act  which  pur- 
ported  to  give  a  validity  to  the  agreement  between 
the  company  and  the  Board  of  Works  did  not 
affect  the  rights  of  the  plaintiffs : 
Hetd,  also,  that  the  proper  remedy  of  the  plaintiffa 

was  by  bill  in  eguity,  and  not  by  ejectment. 
This  was  a  suit  by  the  Conservators  of  the  River 
Thames,  who  claimed,  under  the  Thames  Con- 
servancy Act  1857,  to  be  owners  of  the  foreshore 
and  soil  of  the  river,  to  restrain  the  South-Eastem 
Railway  Company  from  continuing  in  possession 
of  the  floating  pier  known  as  the  Charing-cross 
Pier.  The  bill  asked  for  an  injunction  and  an 
account  of  the  tolls. 

On  the  2nd  Aug.  1844,  the  navigation  committee 
of  the  river  Thames,  duly  appointed  by  and  acting 
for  the  mayor,  commonalty,  and  citizens  of  the 
City  of  London,  did,  by  licence  not  under  seal, 
^*ant  permission  to  the  Hungerford  Suspension 
Bridge  Company  to  form  a  floating  pier  on  the 
east  side  of  the  north  pier  of  the  bridge,  such  pier 
to  remain  during  pleasure  only.  The  pier  was 
soon  afterwards  constructed  in  conformity  with 
the  licence,  and  was  subsequently,  by  Act  of  Par- 
liament, vested  in. the  Cnaring-cross  Railway 
Company,  and  Anally  in  the  South-Eastem  Rail- 
way Company. 

By  an  mdenture  dated  the  24th  Feb.  1857,  all 
the  estate,  right,  title,  and  interest  of  Her  Majesty 
in  right  of  the  Crown  of  in  and  to  the  bed,  soil,  and 
shores  of  the  Thames,  within  flux  and  reflux  of  the 
tides  bounded  eastwards  by  an  imaginary  line  to 
be  drawn  from  the  entrance  to  Yantlett  Creek,  in 
the  county  of  Kent,  on  the  southern  shore  of  the 
river,  to  the  city  stone,  opposite  Canvey  Island,  in 
the  County  of  Essex,  on  tlie  northern  side  of  the 
river,  were  conveyed  unto  and  to  the  use  of  the 
Corporation  of  London  and  their  successors  as 
conservators  of  the  river. 

By  the  Thames  Conservancy  Act  1857,  all  the 
estate,  &c.,  of  the  Corporation  of  London  in  the 
bed,  soil,  and  shores  of  the  river,  and  all  powers, 
authorities,  &g.,  belonging  to  them  in  relation  to 
the  conservancy  of  the  nver  were  vested  in  the 
plaintiffs,  who  were  incorporated  bv  the  Act. 

The  Thames  Embankment  Act  1862  authorised 
the  Metropolitan  Board  of  Works  to  construct  the 
embankment,  and  to  make  all  necessary  walls, 
piers,  &c.  Sect.  27  of  the  Act  was  in  the  follow- 
ing words : 

Subject  to  the  provision  herein  contained,  it  Bhall  be 
lawfnl  for  the  board,  by  agreement,  to  appropriate  by 
way  of  grant  or  demise,  or  for  any  term  of  years  or  other 
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period,  and  for  or  subject  to  a  nominal  or  any  other 
consideration,  or  rent,  any  reclaimed  land  or  any  absolute 
or  partial  or  qualified  licence  or  right  of  user  or  enjoy- 
ment, right  of  way,  right  of  fronta^,  or  other  right 
or  easement  of,  ont  of,  over,  upon,  in  connection  with 
or  in  relation  to  any  reclaimed  land,  or  any  wharf,  &c. 
....  and  landing  places  to  be  constrncted  or  pro- 
Tided  by  the  board  nnaer  the  powers  of  this  Act,  and  the 
approaches,  conveniences,  and  works  connected  there- 
with to  any  owner  of  lands  now  situated  on  the  present 
left  bank  and  river  frontage  of  the  river  Thames,  in  front 
whereof  the  said  intend^  embankments  and  roadway 
shall  pass  as  aforesaid,  in  consideration  of,  and  in  lien  in 
whole  or  in  part  of  the  compensation  which  snch  owner 
or  person  may  be  entitled  to  claim  for  the  damage  (if 
any)  to  be  sustained  by  him,  by  loss  of  river  front^e  or 
otherwise,  by  reason  of  such  embankment  and  roadway, 
or  other  the  exercise  of  any  of  the  powers  of  this  Act. 

By  an  agreement,  dated  the  19th  July  1867,  and 
made  between  the  Sonth-Eastem  Bailway  Com- 
pany of  the  one  part  and  the  Metropolitan  Board 
of  Works  of  the  other  part,  it  was  agreed  that  the 
Board  of  Works  should  pay  the  railway  company 
16,500Z.  by  way  of  compensation  for  taking  their 
pier  at  Charing-cross,  and  that  they  should  con- 
struct a  new  lajiding  stage  instead  of  the  old  one, 
and  should  appropriate  such  new  landing-stage  in 
perpetuity  to  the  oenefit  of  the  company. 

By  the  Thames  Embankment  Act  1868  (31  &  3  2 
Vict.  c.  Ill),  s.  16,  it  was  provided  that  as  soon  as 
the  landing  stage  to  be  constructed  by  the  Board 
under  the  agreement  with  the  South-Eastem  Eail- 
way  Company  had  been  constructed,  the  railway 
company  should  have  and  might  exercise  andienjoy 
the  same  rights,  powers,  and  authorities  for  taking 
toUs  and  dues,  and  all  other  rights,  advantages, 
powers,&c.,  and  should  be  subject  to  the  same  duties 
and  obli^tions  affecting  the  public  in  respect  of 
the  landmg  stage  to  be  provided  as  aforesaid  as 
they  had  exercised  and  enjoyed  and  were  subject 
to  as  regarded  the  old  landing  stage. 

On  the  4th  March  1870  the  puuntiffs  served 
notice  on  the  defendant  company,  determining  tlie 
licence  of  the  2nd  Aug.  1844. 

Southgate,  Q.C.,  and  Montague  Coohaon,  for  the 
plaintiffs  contended  that  licence  granted  by  their 
predecessors  in  title,  being  only  at  pleasure,  they 
had  a  right  by  giving  notice  as  they  had  done,  to 
determine  the  licence  and  to  resume  possession  of 
the  pier.  The  Board  of  Works  had  no  power  to 
grant  an  irrevocable  licence  as  against  the  plain- 
tiffs, and  the  Thames  Embankment  Acts  did  not 
deprive  the  plaintiffs  of  their  right  to  possession 
of  the  pier. 

Jesael,  Q.C.,  and  Phear,  for  the  defendant  com- 
pmj,  contended  that  their  agreement  with  the 
Board  of  Works  was  valid,  and  that  the  plaintiffs 
had  no  right  to  disturb  them  in  their  possession ; 
and  that,  assuming  the  plaintiffs  to  be  entitled  to 
resume  ^ssession  of  the  pier,  their  proper  remedy 
was  by  ejectment,  as  they  could  not  bring  a  bill,  on 
a  legal  title,  to  turn  the  defendant  company  out  of 
possession. 

The  following  cases  were  cited : — 
Corporation  of  Exeter  v.  Earl  of  Devon,  23  L.  T.  Rep. 

N.S.382; 
Attorney  Oeneral  v.  The  Conservatort  of  the  Thames , 

1  H.  &  M.  1 ; 
Attorney  Oeneral  v.    The   Metropolitan  Board   of 
Works,  1  H,  &  M.  298. 

Jan,  13. — Lord  Bomillt. — This  suit  was  insti- 
tuted by  the  Conservators  of  the  River  Thames  for 
the  purpose  of  obtaining  an  injunction  to  restrain 
the  defendants  from  continuing  in  possession  of 
the  floating   pier  known  by   the  name  of  the 


Charing-cross  pier,  which  possession,  in  point  of 
fact  is  nothing  more  than  the  receipt  of  tolls.  The 
defendants  cmim  the  right  of  taking  tolls  for 
passengers,  luggage  or  goods  landed  from  any 
vessel  at  this  pier.  The  plaintiffs  only  take  toUs 
from  steamboats.  The  plaintiffs  under  the  Act  of 
1857,  claim  to  be  owners  of  the  foreshore  and  soil 
of  the  river.  The  defendants  claim  the  floating 
pier  by  virtue  of  certain  statutes  and  agreements 
unaffected  by  the  Acts  creating  the  plaintiffs. 
[His  Lordslup  examined  at  great  length  the 
statutes  above  referred  to  and  the  a^eement 
between  the  defendant  company  and  theBoard  of 
Works,  and  then  continued:]  The  question  I  have 
to  determine  is  this.  Do  this  agreement  and  this  Act 
deprive  the  plaintiffs  of  their  power  to  take  posses- 
sion of  this  pier  P  What  I  have  first  to  consider  is, 
what  was  the  position  of  the  defendants  as  regards 
the  pier  at  the  passing  of  this  Act  of  1868,  and  what 
effect  has  been  produced  by  the  provisions  of  the 
Act  upon  them  P  I  think  it  clear  that  prior  to  the 
passing  of  this  Act  the  South-Eastem  Bailway 
Company  were  only  occupants  of  this  landing  pier 
during  the  pleasure  originally  of  the  City  of 
London,  and  that  under  the  Act  which  I  have  fully 
stated  all  the  powers,  rights,  and  privileges  of  the 
City  of  London  relating  to  this  matter,  and  includ- 
ing the  power  of  resuming  this  pier,  were  for  this 
purpose  vested  in  the  Conservators  of  the  Biver 
Thames.  I  am  also  of  opinion  that  these  rights 
and  powers  are  not  affected  or  abrogated  by  any 
of  the  subsequent  Acts.  The  only  one  that  can  be 
said  to  deal  with  the  matter  is  the  Thames 
Embankment  Act,  1862,  but  it  contains  nothing  to 
abridge  or  destrojrthe  powers  of  the  conservators 
over  the  floating  pier  or  lending-place  at  Hud  gerf  ord 
At  the  time  when  this  Act  (31  &  32  Vict.  c.  Ill) 
passed,  I  am  of  opinion  that  the  South-Eastern 
Bailway  Company  held  the  pier  solely  on  suffer- 
ance at  the  pleasure  of  the  Conservators  of  the 
Biver  Thames,  who  might  at  any  time  have  given 
them  notice  to  conclude  the  occupancy.  I  say  that 
after  expressly  referring  to  a  clause  which  I  read 
at  length  in  the  Thames  Embankment  Act,  which 
is  the  only  one  that  can  have  any  reference  to  the 
subject,  and  which  does  not  at  all  appear  to  me  to 
deal  with  this  particular  point.  If  this  view  is 
correct,  I  look  in  vain  for  any  power  conferred  on 
the  Board  of  Works  to  interfere  with  the  powers 
a  nd  rights  of  the  Conservators  of  the  Biver  Thames. 
On  the  contrary  they  are  all  preserved  to  them  by 
the  Act  except  so  far  as  they  are  expressly  taken 
away.  This  floating  pier  is  not  within  the  scope  or 
range  of  the  powers  of  theBoard  ofWorks.  It  is  true 
they  may  and  probably  ha7e  seriously  affected  and 
destroyed  the  pier  in  the  occupation  of  the  South- 
Eastem  Bailway  Company,  for  which  they  may  be 
liable  to  compensate  them.  But  I  am  unable  to 
see  in  what  way  it  can  reasonably  be  said  that  the 
Board  of  Works  have  power  to  deal  with  or 
destroy  the  power  of  resumption  which  was 
vested  in  the  conservators,  and  which  has  not 
in  express  words  been  taken  away  by  the  Act  of 
Parliament.  The  deed  certainly  does  assume  to 
convert  into  a  perpetuity  the  licence  to  use  during 
pleasure  the  laiiding  pier  which  is  given  in  lieu  of 
the  old  one  which  is  taken  away.  But  if  that  was 
the  intention  of  the  Board  of  Works  it  was  clearly, 
in  my  opinion,  ultra  vires.  The  27th  section  of  the 
Thames  Embankment  Act  is  that  which  is  relied 
upon  for  this  purpose,  but  it  is  to  my  mind  clear 
that  this  section  has  no  reference  to  the  subject 
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at  all  so  far  as  regards  the  power  of  the  plaintiffs, 
aod  that  under  it  no  power  is  given  to  the  Board 
of  Works  to  convert  a  mere  licence  to  nse  and 
occupy  during  pleasure  a  landing  pier  granted 
by  a  third  person  without  the  concurrence  or 
sanction  of  that  third  person  who  is  the  owner  of 
the  property,  and  the  person  who  alone  had  the 
power  to  give  such  a  licence.  I  am  of  opinion  that 
sudi  was  not  the  intention  of  the  Board  of  Works 
or  the  proper  construction  to  be  put  upon  their 
conduct.  Their  contract  and  deeds  relate  solely 
to  the  acta  and  deeds  of  the  Board  of  Works,  and 
consequently  reading  the  agreement  as  if  the 
words  "  so  far  as  the  Board  of  Works  had  power 
to  do,"  were  introduced,  I  am  of  opinion  that  the 
Board  of  Works  had  no  such  power,  and  that  the 
licence  they  gave  is  confined  to  their  own  acts, 
and  they  had  no  power  to  give  a  licence  at  all.  1 
am  of  opinion  that  if  they  had,  the  grant  of  a  per- 
petual licence  would  not  be  validT  I  concur  in 
the  observation  that  upon  such  a  state  of  things 
no  security  could  be  given  for  the  pier  being 
properly  supplied  with  lights,  gangways,  and  at- 
tendance, and  the  case  of  the  Attorney-General  v. 
The  Ganaervatora  of  the  Biver  Thames  (1  H.  &  M.  1), 
seems  to  me  to  establish  that  such  a  licence  granted 
in  perpetuity  would  be  illegal  and  invalid.  The 
railway  company  could  only  sell  what  they  had, 
which  was  a  revocable  licence.  The  Board  of  Works 
did  not,  in  my  opinion,  intend,  and  if  they  did  so 
intend,  they  had  not  the  power  to  buy  such 
licence,  nor  had  they  the  power,  if  they  so  intended, 
to  diminish  the  amount  they  had  to  pav  the  South- 
Eastem  Bailway  Company,  as  the  value  for  what 
they  took,  by  altering  the  character  of  the  property 
they  took,  or  giving  instead  other  property  in 
another  place  under  the  control  of  others  and 
belonging  to  other  persons,  or  to  convey  a  fresh 
power  upon  the  spot  so  given  in  exchange.  The 
Board  of  Works  took  the  site  of  a  floating  landing 
stage,  held  by  the  South-£astern  Bailway  Company 
upon  a  licence  revocable  at  pleasure ;  the  Board  of 
Works  gave  them  another  floating  landing  place 
near  to  it,  and  it  may  well  be  that  the  South- 
Eastern  Bailway  Company  is  not  prejudiced 
thereby,  and  that  it  takes  the  new  floating  stage 
upon  tne  same  terms  as  the  one  taken.  The  Board 
of  Works  had  no  power  to  j?rant  anything  further, 
and  their  licence  in  perpetuity  solely  affects  the 
acts  of  the  Board  of  Works,  which  may  be  thereby 
debarred  from  taking  any  active  steps  to  deprive 
the  South-Eastem  Bail  way  Company  of  such  float- 
ing landing  stage,  but  leaves  the  rights  and  privi- 
leges of  the  plaintiffs  untouched.  This,  however, 
does  not  dispose  of  the  whole  case.  An  objection 
was  raised  to  this  suit,  which  applies  to  the  juris- 
diction, and  this  is  said  to  be  the  more  material 
because,  if  the  defendants  fail,  they  will  have  a 
right  to  maintain  an  action  for  damages  against 
the  Metropolitan  Board  of  Works.  The  court  may 
hold  that  the  railway  company  have  been  im- 
properly deprived  of  their  possession,  that  they 
are  still  entitled  to  it,  and  therefore,  if  their  right 
is  disposed  of  by  a  court  acting  ultra  vires,  it  will 
have  no  effect  upon  the  defendants'  rights ;  and, 
therefore,  it  is  said  that  some  proceeding  at  law, 
either  by  ejectment  or  by  trespass,  and  not  by  bill 
in  Chancery,  is  the  proper  remedy  for  the  plaintiffs 
to  pursue.  I  have  considered  this  question  well, 
and  I  am  of  opinion  that  this  is  a  case  strictly 
belonging  to  this  court,  and  that  the  plaintiffs  are 
entitled  to  come  here  for  a  declaration  of  their 


rights,  and  for  an  injunction  to  compel  the  defen- 
dants to  abstain  for  the  future  from  levying  tolls 
or  doing  any  other  act  belonging  to  the  occupancy 
of  this  floating  pier,  and  that  as  the  plaintiffs  have 
given  the  proper  notice  determining  the  tenancy, 
or  rather  the  occupancy  of  this  pier,  they  are 
entitled  to  such  a  declaration,  and  to  the  injunction 
consequent  upon  it,  and  also  to  an  account  of  the 
tolls  from  the  filing  of  the  bill. 

Solicitors  for  the  plaintiffs,  Frere,  Gholmeley, 
Forster,  and  Frere. 

Solicitor  for  the  defendant,  Geams, 


V.  C.  XAUirS'  COURT. 

Beported  by  G.  I.  F.  Coon  and  T.  H.  Carson,  Esqra., 
Barristers4kt-Ijaw. 

Thursday,  Jan.  26, 1871. 
Leather  v.  Simson. 
Document  hills — Forged  hills  of  lading^-'Bepre' 
sentation, 
A  London  hank  received  two  hills  of  exchange  drawn 
hy  S.9  a  mercliant  in  America,  uj)on  B.,  his  corres' 
pondsnt  in  Liverpool,  against  two  lots  of  cotton, 
each  hill  of  exchange  liaving  attached  to  it  a  docu- 
Tnent  'pwrporting  to  he  the  hill  of  lading  for  the 
cotton,  against  which  tlie  hill  of  exchange  was 
drodcn.     TJie  hank  attaclied  to  each  hill  of  ex- 
change a  memorandum  in  tlie  following  form  :^ 
"  The  Union  Bcmh  cf  London  holds  hill  of  lading 
and 'policy  for  2h\  hales  cotton,  per  William  Cum- 
mings ;"  and,  retaining  the  hilts  of  excJiange  to  B, 
policies,  they  presented  the  hills  of  excJiange  to  B. 
for  acceptance  through  their  Liverpool  agent.    B., 
having  been^advised  hy  S.  of  the  shipments  of 
cotton,  accepted  the  hills  of  exchange  on  tlie  faith 
of  the  statements  in  the  memoranda.    Before  tlie 
hills  fell  due  he  retired  tliem  hy  paying  to  tlie  hank 
their  value  less  a  rebate  of  interest,  and  obtained 
possession  of  the  hills  of  lading.      The  latter 
proving  to  he  forged,  B.  filed  a  hill' against  the 
oank  to  have  tlie  money  return^ : 
Held,  tliat  tlie  statements  contained  in  the  memo- 
randa did  not  a/mount  to  a  representation  or  a 
?marantee  on  the  part  of  the  hank  that  the  hills  of 
ading  were  genuine,  and  that  B.  had  no  equity 
to  hace  the  money  returned. 
Thiedemann  v.  Goldschmidt  (1  De  G.  F.  <fc  /.  4 ; 

1  L.  T.  Bep.  N.  S.  bO)  followed. 
In  the  year  1870  John  Newton  Beach  was  carrying 
on  the  business  of  a  merchant  in  Liverpool,  under 
the  style  or  firm  of  J.  N.  Beach  and  Co.,  and  George 
B.  Shute  was  his  correspondent  in  New  Orleans. 
On  the  23rd  May  1870  Shute  wrote  to  Beach  and 
Co.,  advising  them  that  he  was  about  to  consign  to 
them  by  a  vessel  named  the  William  Gummings 
two  lots  of  cotton,  consisting  of  251  bales  and  253 
bales  respectively. 

In  June  1870  two  bills  of  exchange  came  into 
the  hands  of  the  Union  Bank  of  London.  One  was 
dated  the  23rd  May  1870,  and  was  drawn  against 
251  bales  of  cotton  per  Williain  Gummings  by 
Shute  upon  Beach  and  Co.  for  3925i.  ds.  M.,  pay- 
able sixty  days  after  sight ;  the  other  was  dated 
the  25th  May  1870,  and  was  drawn  against  253 
bales  of  cotton  per  William  Gummings,  by  Shute 
upon  the  same  firm  for  4054Z.  Vds.  Id.,  payable  also 
sixty  days  after  sight.  Each  of  the  bills  of  ex- 
change had  a  document  attached  purporting  to  be 
a  bill  of  lading  for  the  cotton  against  which  the 
bill  of  exchange  was  drawn. 
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According  to  the  usual  practice  of  the  Union 
Bank  in  dealing  with  snoh  bills  of  exchange  (which 
are  called  document  bills),  a  printed  form  of 
memorandum  was  filled  up  and  pinned  tq  each  of 
the  bills.  The  memorandum  attached  to  the  bill 
of  exchange  of  the  23rd  May  1870  was  as  follows : 
"  The  Union  Bank  of  London  holds  bill  of  lading 
and  policy  for  251  bales  cotton  per  Willia/in  Gum- 
mings"  A  memorandum  in  a  similar  form  was 
attached  to  the  bill  of  exchange  of  the  2oth 
May  1870. 

On  the  13th  June  1870  the  bills  of  exchange, 
with  these  memoranda  attached  to  them,  were 
presented  to  Beach  for  acceptance  by  the  Bank 
of  Liverpool,  as  agents  for  the  Union  Bank  of 
London.  Beach  did  not  see  the  documents  re- 
ferred to  in  the  memoranda,  but  believing  (as  he 
alleged)  that  the  Union  Bank  of  London  were 
then  in  possession  of  the  genuine  bills  of  lading 
for  the  cotton,  he  accepted  the  bills. 

The  William  Cumminys  arrived  in  Liverpool  in 
the  beginning  of  August,  and  Beach  being  desirous 
of  possessing  himself  of  the  cotton,  applied  to 
Joseph  Leather  and  William  Marriott  (who  were 
carrying  on  business  as  cotton  brokers  in  Liver- 
pool) to  assist  him  in  retiring  the  bills  of  exchange. 
Accordingly,  on  the  2nd  Aug.  1870  Beach,  Leather, 
and  Marriott  paid  to  the  Bank  of  Liverpool  the 
sum  of  7969Z.,  of  which  4500Z.  was  found  by  Beach, 
and  the  remainder  was  supplied  by  Leather  and 
Marriott.  The  bills  of  exchange,  and  two  docu- 
ments which  purported  to  be  bills  of  lading  for  the 
cotton,  were  then  handed  over  by  the  bank.  On 
these  two  documents  being  presented  to  the 
captain  of  the  Willia/tn  Gummings,  he  stated  that 
they  were  forgeries,  and  that  the  cotton  had  been 
delivered  to  the  holders  of  the  genuine  bills  of 
lading.  Beach,  Leather,  and  Marriott,  immedi- 
ately gave  notice  to  the  Bank  of  Liverpool  not 
to  part  with  the  money,  and  offered  to  return 
the  bills  of  exchange  and  documents  which 
they  had  received,  upon  having  repayment  of  the 
amount  which  they  had  paid.  The  bank,  however, 
refused  to  repay  any  part  of  the  money;  and 
on  the  4th  Aug.  1870  a  bill  was  filed  by  Beach, 
Leather,  and  Marriott  against  the  Bank  of  Liver- 
pool and  the  Union  Bs^  of  London,  who  were 
sued  in  the  name  of  their  respective  public  oflScers. 
The  bill  prayed  foradeclaration  that,  under  the  cir- 
cumstances, the  defendants  were  bound  in  equity 
to  repay  to  the  plaintiffs  the  sum  of  7969^.,  and  for 
an  order  for  such  repayment ;  it  also  prayed  for  an 
injunction  to  res  tram  the  defendants  from  paying 
the  said  sum  of  7969Z.  except  to  the  plaintiffs  or  as 
the  plaintiffs  might  direct.  An  interim  in j unction 
was  obtained  in  Aug.  1870,  and  the  matter  now 
came  on  strictly  upon  motion ;  but  all  parties 
agreed  to  treat  it  as  the  hearing  of  the  cause. 

Cotton,  Q.O.,  Bardswell,  and  Benjamin^  for  the 
plaintiffs,  contended  that  Beach  had  only  accepted 
the  bills  on  the  faith  of  the  statement  by  the  bank 
that  they  had  the  bills  of  lading ;  and  that  if  the 
bank  did  not  make  this  statement  good,  the  plain- 
tiffs were  entitled  to  have  their  money  returned. 
They  referred  to 

Polhill  v.  WaUer,  3  B.  &  Add.  114 ; 

Hitcheoch  v.  Qiddings,^  Price,  135 ; 

Jenkins  v.  Broion,  14  Q.  B.  496 ; 

Gompertz  v.  Bartlett,  2  El.  &  Bl.  849  ; 

Gumey  v.  Wormersley,  4  El.  &  Bl.  133 ; 

Slim  V.  Croucher,  1  De  G.  F.  &  J.  518 ;  2  L.  T.  Eep. 
N.  S.  103; 


Ramahire  v.  Boulton,  L.  Bep.  8Eq.  294;  21  L.  T. 

Rep.  N.  S.  50  ; 
Knights  v.  Wiffen,  L.  Bep.  6  Q.  B.  660  ; 
Hilly.  Lane,  L.  Rep.  11  Eq.  215. 

Pollock,  Q.O.,  Pearson,  Q.C.,  and  Jackson,  for 
the  defendants,  contended  that  the  bank  had  not 
made  any  representation,  nor  given  any  guarantee, 
that  the  bills  of  lading  were  genuine  documents ; 
and  that  the  plaintiffs  had  no  eauity  to  have  their 
money  returned.    They  referrea  to 

Rohinaon  v.  Reynolds,  2  Q.  B.  196 ; 

Thiedemann  v.  Qoldschmidt,  1  De  G.  F.  &  J.  4; 
IL.  T.  Rep.N.S.  50; 

Bass  V.  CUve,  4  M.  &  S.  13  • 

WilUnson  v.  Johnson,  3  B.  &  Or.  428 ; 

AshpiUel  v.   Bryan,  32  L.  J.  91,  Q.  B. ;  33  L.  J. 
328.  Q.  B. ;  7  ti.  T.  Rep.  N.  S.  706 ; 

Byles  on  Bills,  8th  edit.,  177. 
Gotton  in  reply. 

The  Vice-Chancellor  (after  stating  the  facts  of 
the  case). — The  claim  upon  the  part  of  Messrs. 
Beach  and  Co.,  the  plaintiffs,  is  rested  upon  this, 
that  they  accepted  the  bills  on  the  faith  of  the 
representation  made  by  the  Union  Bank  of  London. 
"  The  Union  Bank  of  London  holds  bill  of  lading 
and  policy  for  251  bales  of  cotton,  per  William 
Gumminas"  It  is  urged  that  this  is  a  representa- 
tion by  the  Union  Bank  of  London  that  they  hold 
a  genuine  bill  of  lading,  and  therefore  that  the 
person  who  is  called  upon  to  accept  the  bill  will 
have  the  security  of  a  document  which  will  insure 
to  him  the  delivery  of  251  bales  of  cotton.  Against 
that  it  is  said  there  is  no  representation  that  it  is 
genuine,  and  no  guarantee.  The  bank  do  not 
undertake  to  say  whether  it  is  good  or  not ;  they 
Only  say,  we  have  a  bill  of  lading,  but  the  fair 
meaning  of  that  may  possibly  be,  we  have  a  docu- 
ment which  on  the  face  of  it  is  a  bill  of  lading. 
Nothing  had  occurred  to  excite  their  suspicion ; 
they  believed  it  to  be  a  bill  of  lading,  and  they 
called  it  a  bill  of  lading,  because  they  so  believed 
it.  Then  does  this  amount  to  a  representation  that 
it  was  a  genuine  bill  of  lading  ?  The  question  that 
arises  is  whether  by  this  representation  the  posi- 
tion of  Messrs.  Beach  and  Co.  has  been  in  any  way 
altered.  I  put  the  case  to  the  learned  counsel 
in  the  course  of  the  argument,  "  Suppose  the  bill 
of  lading  had  been  forwarded  with  the  bill  of  ex- 
change, which  is  the  usual  course  of  business  P"  It 
is  perfectly  clear,  I  apprehend,  that  Messrs.  Beach 
and  Co.  would  not  have  accepted  the  bill  without  - 
the  bill  of  lading  accompanying  it,  if  it  had  been 
in  the  bands  of  parties  unknown  to  them,  and  who 
are  not  so  responsible  as  they  knew  the  Union  Bank 
to  be.  The  representation  of  the  Union  Bank  that 
they  had  the  bill  of  lading  was  a  sufficient  assurance 
to  Messrs.  Beach  and  Co.,  that  that  bill  of  lading 
would  be  forthcoming  in  proper  time.  They, 
therefore,  give  credence  to  their  representation 
and  act  upon  the  faith  of  it.  But  does  it  make 
the  case  different  from  what  it  would  have  been  if 
the  bill  of  lading  had  actually  been  forwarded  P  I 
cannot  myself,  after  all  that  I  have  heard  on  the 
subject,  come  to  the  conclusion  that  this  puts 
Messrs.  Beach  and  Co.  in  a  different  situation  from 
what  they  would  have  been  in  if  the  bill  of  lading 
had  accompanied  the  bill  of  exchange.  Now,  if 
the  bill  of  lading  had  accompanied  the  bill  of  ex- 
change, would  they  have  accepted  it  P  The  best 
proof  that  they  would  have  accepted  it  is  this,  that 
on  the  2nd  Aug.,  when  they  are  desirous  of  having 
the  cotton,  the  bill  of  lading  is  put  into  their 
hands,  they  pay  the  money  on  the  faith  of  it,  and 
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they  take  the  bill  of  ezchanffe  and  the  bill  of 
ladmg  in  the  perfect  belief  that  it  is  a  genuine 
document;  they  make  no  inquiry  with  regard 
to  it;  they  take  it  to  the  captain  of  the  ship, 
and  then  for  the  first  time  discover  that  they 
have  been  imposed  upon,  as  all  parties  engaged 
in  the  transaction  had  been.  Is  it,  then,  I  repeat, 
a  guarantee  by  the  Union  Bank  P  It  would  be  a 
very  dangerous  thing  for  a  bank,  if  it  were  to  be 
said  that  because  they  say  they  have  a  document 
of  that  kind,  which  they  believe  to  be  |^nuine, 
they  therefore  guarantee  it.  I  do  not  think  they 
do  anythinff  of  the  kind.  I  think  Messrs.  Beach 
and  Co.,  if  the  matter  had  been  the  subject  of  the 
slightest  degree  of  suspicion,  ought  to  have  said, 
**  You  say  you  have  a  bill  of  lading,  we  should  like  to 
look  at  it,  forward  it  to  us.  We  are  going  to  accept 
two  bills  of  exchange  for  a  very  large  amount,  more 
than  8000Z.  Before  we  do  so  we  should  like  to  see 
the  bills  of  lading  to  test  the  signature,  and  see  that 
we  are  perfectly  safe."  That  is  the  course  which 
they  might  have  taken  but  they  did  not.  In  my 
opinion  they  are  precisely  in  the  same  position  as 
they  would  have  been  if  they  had  seen  the  bills  of 
exchange.  They  stand  precisely  in  that  situation, 
neither  better  nor  worse.  They  are  therefore 
precisely  in  the  same  situation  as  if  this  bill  of 
exchange  had  annexed  to  it  the  bill  of  lading, 
and,  having  looked  at  it,  they  accepted  the  bill  of 
exchange  in  the  belief  that  the  bill  of  lading  was  a 

gsnuine  document.  Now  it  certainly  is,  as  Lord 
ampbell  has  pointed  out,  of  the  highest  import- 
ance to  the  commercial  interests  of  this  countiy, 
that  discredit  should  never  be  thrown  upon  a  bill 
of  exchange  if  it  be  possible  to  avoid  it.  No  doubt 
there  are  many  instances  in  which  this  court  has 
to  deal  with  buls  of  exchange  which  young  spend- 
thrifts are  in  the  habit  of  accepting.  This  court 
will  stay  an  action  on  a  bill  of  exchemge,  where  a 
proper  case  is  made  for  doing  so,  but  it  must  be  a 
very  peculiar  case.  This  court  will  always  restrain 
an  action  on  a  bill  of  exchange  if  there  is  fraud  in 
the  person  who  holds  the  bill ;  but  as  against  such 
a  holder  there  can  be  no  remedy  unless  he  has  taken 
it  under  circumstances  which  this  court  regards 
as  amounting  to  notice.  If  he  takes  it  without 
giving  adequate  consideration ;  if  he  buys  it  at  a 
very  cheap  rate  or  takes  so  high  a  rate  of  interest 
that  the  court  attributes  notice  to  him,  it  is  on  such 
grounds  as  these  that  the  court  interferes  as  against 
the  legal  rights  of  the  holder  of  a  negotiable  instru- 
ment. I  pressed  Mr.  Cotton  with  a  question,  what 
would  have  been  the  position  of  Messrs.  Beach  and 
Co.,  if  they  had  discovered  this  fraud  before  they 
wanted  the  cotton  P  They  would  have  said  this : 
"  We  have  been  induced  to  accept  bills  of  exchange 
for  80002.  by  fraud ;  they  are  not  binding  upon  us.'* 
And  it  is  perfectly  clear  that  if  they  are  entitled  to 
get  back  the  money  which  was  paid  on  the  bills  of 
exchange,  as  they  now  seek  to  do  in  this  suit,  they 
would,  oefore  they  paid  the  money,  have  been  en- 
titled to  get  the  bUls  of  exchange  themselves  back. 
But  if  when  they  filed  a  bill  on  the  4th  Aug.,  they 
had  not  then  paid  the  money,  and  the  bill  had 
been  filed  to  get  the  bills  of  exchange  delivered 
up  to  them,  as  having  been  accepted  under  a  mis- 
representation of  fact,  it  is  settled  by  the  case  of 
Tniedemamh  v.  Qoldschmidt,  that  they  would  not 
have  been  entitled  to  have  the  bills  delivered  up. 
I  am  not  able  to  see  that  any  difference  between 
Thiedemann  v.  Goldsclimidt  and  the  present  case, 
is  caused  by  the  fact  that  here  the  money  was 


actually  paid  before  maturity,  and  on  a  rebate  of 
interest  on  the  bills,  instead  of  the  bills  remaining 
out.  Thiedemann  v.  Qoldschmidt  was  to  all  intents 
and  purposes  like  the  case  now  before  me.  The 
facts  were  these:  [His  Honour  stated  the  facts 
and  read  the  judgment  in  that  case].  The  full 
Court  of  Appeal  tnere  decided  that  the  plaintiff 
had  no  equity  to  have  the  bills  delivered  up. 
Now  if  in  that  case  there  was  no  equity  to  have 
the  biUs  delivered  up,  the  bills  must  have  re- 
mained out,  and  therefore  the  acceptor  was  liable 
upon  those  bills,  and  as  they  were  a  good  firm 
the  bills  were  undoubtedly  sure  to  be  honoured. 
The  decision  that  the  bills  were  not  to  be  delivered 
up,  is,  in  my  opinion,  a  decision  that  there  was  no 
equity  to  have  the  money  back,or  restrain  the  whole 
rights  of  the  holder  of  the  bill  against  the  acceptor 
under  such  circumstances.  In  the  case  of  Bobin' 
son  V.  Reynolds  precisely  the  same  question  arose: 
where  a  bill  of  exchange  had  been  accepted  on  the 
faith  of  a  bill  of  lading,  presented  by  the  bond  fide 
holder  who  had  not  been  guilty  of  any  improper 
conduct  whatever,  and  who,  when  he  presented  the 
bill  of  exchange  for  acceptance,  believed  the  bill  of 
lading  to  be  genuine ;  was  the  holder  of  the  bill  of 
exchimge  precluded  from  recovering  under  that 
bill  P  I  think  the  observations  of  Lord  Denman 
there,  are  very  applicable  to  the  present  case. 
Shute,  the  man  who  has  probably  committed  the 
fraud,  was  the  correspondent  of  the  Liverpool 
firm.  He  told  them  by  the  letter  of  the  23rd  May 
that  he  was  going  to  send  the  251  bales  of  cotton 
by  the  William  Gwmmngs;  and  it  appears  that  the 
usual  course  of  dealing  with  the  Liverpool  firm 
was,  that  whenever  they  accepted  these  bills  drawn 
by  Shute  thejr  unifonnly  had  the  bill  of  lading. 
There  was  no  instance  of  Messrs.  Beach  and  Co. 
having  accepted  a  bill  of  exchange  without  the 
bill  of  lading.  Therefore,  when  Shute  in  America, 
writing  on  the  25th  May  from  New  Orleans  to 
Messrs.  Beach  and  Co.  says,  "  I  am  going  to  con- 
sign to  you  251  bales  of  cotton  by  the  William 
Cummings**  that  necessarily  led  the  mind  of  Beach 
and  Co.  to  this,  that  accompanying  the  acceptance 
which  will  represent  the  cotton,  there  will  be  a 
bill  of  lading.  Then  if  they  expected  that  there 
would  be  a  bill  of  lading  coming  from  their  own 
correspondent  Shute,  wmit  could  they  understand 
from  the  memorandum  from  the  Union  Bank, 
"  The  Union  Bank  of  London  hold  bills  of  lading 
and  policy  for  251  bales  of  cotton?"  So  far 
from  the  Union  Bank  misleading  Beach  and  Co., 
I  am  of  opinion  that  Beach  and  Co.  could  only 
have  understood  the  memorandum  in  one  way, 
"  Shute  has  transmitted  a  bill  of  lading ;  we  have 
that  bill  of  lading."  The  meaning  of  that  was, 
"  You  accept  the  bill;  if  you  want  to  see  the  bill 
of  lading  we  will  forward  it  for  your  inspection ; 
if  you  do  not  want  to  see  it,  you  need  not,  we  tell 
you  we  have  it.  If  you  accept  the  bill  it  will  be 
handed  to  you  when  the  bill  arrives  at  maturity, 
and  when  you  are  called  on  to  pay  it."  Therefore, 
I  think  to  say  that  there  was  any  misleading  by 
the  Union  Bank  is  attempting  to  carry  the  case 
far  beyond  anything  that  the  facts  warrant.  As 
to  the  general  law  of  misrepresentation,  the  ndes 
of  this  court  are  settled  that  when  a  representation 
in  a  matter  of  business  is  made  by  one  man  to 
another,  calculated  to  induce  him  to  adapt  his  con- 
duct to  it,  it  is  perfectly  immaterial  whether  the 
former  makes  the  representation,  knowing  it  to  be 
untrue  or  whether  he  makes  it  believing  it  to  be  ^ 
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true,  if,  in  fact,  it  was  untme.  Because  every  man 
making  a  representation  and  inducing  another  to 
act  on  the  faith  of  that  rei>resentation  must  make 
it  good  if  he  takes  upon  himself  to  represent  that 
which  he  does  not  know  to  be  true,  and  he  is  equally 
bound  as  if  he  made  it  knowing  it  to  be  untrue. 
Therefore,  if  the  court  was  warranted  in  any  way 
in  treating  this  memorandum  as  a  representation 
that  the  document  was  genuine  or  a  guarantee, 
the  consequence  would  be  plain ;  Messrs.  Beach 
and  Co.  must  have  been  indemnified  by  the  Union 
Bank  of  London,  and  the  money  received  by  the 
bank  must  have  been  returned,  as  having  been 
obtained  upon  a  representation  which  turns  out 
to  be  untrue.  But  after  what  I  have  said,  it  is  un- 
necessary for  me  to  go  into  this  doctrine.  If  there 
be  a  distinction  between  this  case  and  the  cases 
of  Thiedemann  v.  Goldschmiidi,  and  Bohinaon  v. 
Reynolds,  I  confess  this  case  appears  to  me  rather 
more  unfavourable  to  Messrs.  Beach  and  Go.  In 
Thiedemann  v.  Goldschmidt  the  money  had  not 
been  paid,but  in  the  present  case  Messrs.  Beach  and 
Co.  elected  to  pay  the  money.  The  money  is  taken, 
and  it  is  much  on  the  same  principle  as  the  cases 
which  were  cited,  where  a  bank  having  presented 
to  them  a  forged  cheque,  of  course  can  reject  it; 
but  if  it  be  presented,  it  is  their  duty  to  know  the 
signature  of  their  own  customers, and  if  theypay 
the  mouey  they  cannot  get  it  back  again.  Here 
Messrs.  Beach  and  Co.  trusted  to  their  own  corres- 
pondent Shute  that  he  would  not  transmit  any- 
thing but  a  genuine  bill  of  lading.  I  agree  with 
the  observation  made  by  Mr.  Jackson,  that  the 
equities  between  these  parties  are  equal,  the  par- 
ties are  equally  innocent  in  the  transaction.  They 
have  all  been  imposed  upon;  but  there  is  this 
difference,  that  one  of  them  by  the  course  of  the 
transaction  has  been  in  possession  of  the  money ; 
and  I  am  at  a  loss  to  see  any  ground  upon  which 
I  can  be  justified  in  making  a  decree  that  that 
money  should  be  restored.  I  quite  agree  with  Mr. 
Pollock's  argument,  that  the  case  really  depends 
on  Robinson  v.  Reynolds  and  Thiedemann  v.  Gold- 
schnidt,  1  can  see  no  distinction  between  a  bill 
filed  to  have  the  acceptance  delivered  up  before 
it  is  arrived  at  maturity,  and  a  bill  filed  to  have 
the  money  restored  after  the  bill  has  arrived  at 
maturity,  or  has  been  treated  as  having  arrived  at 
maturity,  and  the  amount  oE  it  paid.  Upon  these 
grounds  I  am  of  opinion  that  the  bill  fails,  and 
must  be  dismissed. 

Solicitors:    Chester  and  Urquha/rt;   Lyne  and 
Eolman, 


COU&T  OF  QUEEN'S  BENCH. 

Beported  l^  T.  W.  Saunds&s,  and  J.  Shobtt,  Esqn., 
Baniater»«.t-Iiaw. 

Saturday,  Jan.  28, 1871. 
Ex  parte  Ferguson  and  Hutchinson. 

Merchant  Shipping  Acts  1854, 1862  (17  &  18  Vict, 
c.  104,  and  25  &  26  Vict.  c.  63) — Collision  between 
tvjo  "  ships  " — Loss  of  life — Failure  of  'person  in 
charge  to  render  assistance — Jurisdiction  of 
justices — Suspending  certificates. 

A  collision  liaving  occurred  off  the  Yorkshire  coast 
between  a  steamship  and  a  fishing  cobles  whereby 
the  latter  sank  and  three  men  on  board  were 
drowned,  a  coroner's  inquest  tvas  lield,  to  which 
the  Board  of  Trade  sent  a  clerk,  who  took  notes 
of  the  evidence,  and  returned  them  to  the  Board. 


Acting  thereon,  the  Board  of  Trade  ordered  an 
investigation  into  the  circtmhstquncesofthe  collision 
by  two  justices,  who  accordingly  sat  as  a  court  of 
inquiry,  swrmnoned  the  master  and  mate  of  the 
steamship,  and  other  witnesses,  and  heard  a  charge 
preferred  against  the  m.aster  and  m^te  on  behalf 
of  the  Board  of  Trade,  under  25  &  26  Vic.  c.  63 
s.  33,  which  enacts  that  "in  every  case  of  collision 
bettveen  two  '  ships '  .  .  .  the  person  in  charge  of 
each  ship  shall  render  to  the  other  ship,  her  master, 
crew,  and  passengers  (if  any)  such  assistance  as 
may  be  practicable  and  necessary  to  save  tliem 
from  danger,  amd  if  he  fail  so  to  do  his  certifi>cate 
m^y  be  cancelled  or  suspended." 
The  coble  was  a  vessel  of  t&n  tons  burden,  twenty-four 
feet  in  length,  decked  forward  only.    She  had  two 
mavahle  masts,  and  a  lug  sail  for  each;   was 
accustomed  to  go  twenty  miles  out  to  sea,  and  to 
reviain  out  twelve  hours  at  a  tims.     She  usually 
sailed,  but  was  som^etimes  propelled  by  oars  wlien 
occasion  required. 
The  court  of  inquiry  having  heard  evidence,  found 
that  tJie  m>aster  and  m^te  of  the  steamship  did  not 
render  assistance  to  save  the  crew  of  the  coble,  and 
m^e  cm  order  suspending  their  certificates.     On 
a  motion  for  a  certiorari  to  bring  up  this  order 
for  the  purpose  of  quashing  it : 
Held,  tlmt  the  justices  had  jurisdiction,  and  their 
proceedings  were  regular  under  tlie  Merchant 
Shipping  Act  1854,  and  the  Amendrnent  Act  1862 
(17  k  18  Vict.  c.  104,  ss.  241,  242,  4432,  4-33; 
25  &  26  Vict.  c.  63,  ss.  23,  33)  and  tliat  the  coble, 
being  substantially  a  seagoing  vessel,  was  a  ship 
within  the  terms  of  tlwse  statutes. 
Motion  for  a  rule  calling  on  two  justices  of  the 
borough  of  Sunderland  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  bring  up,  for  the 
purpo<)e  of  quashing  it,  an  ordei*  made  by  a  courti 
of  inquiry,  under  the  Merchant  Shipping  Act 
1854  and  the  Merchant  Shipping  Act  Amend- 
ment Act  1862,  suspending  the  certificate  of  John 
Ferguson,  the  master,  and  of  Lewis  Hutchinson, 
the  mate,  of  the  steamship  Thames. 

It  appeared  from  affidavits  that,  on  the  21st 
Sept.  1870  the  Thames  was  proceeding  on  a  voyage 
from  Sunderland  to  Cherbourg  under  steam,  and 
was  about  three  and  a  half  miles  oS.  Salt  burn, 
when  about  half-past  two  o'clock  a.m.  she  came 
into  collision  witn  a  fishing  coble,  named  the 
Rachel.  In  consequence  of  the  collision  the  Rachel 
sank  directly,  and  three  men  on  board  of  her 
were  drowned. 

The  mate  of  the  Thames  was  keeping  his  watch 
when  this  happened,  and  the  master  came  on 
deck  immediately  afterwards.  They  made  no 
effort  to  save  the  crew  of  the  coble,  but  continued 
their  course.  No  damage  whatever  was  done  lo 
the  Thames,  nor  to  anyone  on  board  of  her. 

The  Rachel  was  a  vessel  of  the  kind  used  for 
the  herring  fishery  along  the  northern  ooabt  of 
England,  and  locally  termed  a  coble.  She  wa  s  24ft. 
in  length,  of  ten  tons  burden,  was  decked  over 
about  eight  feet  of  her  length,  drew  about  18 in.  of 
water,  and  had  a  fiat  bottom  aft,  so  that  she  might 
be  easily  drawn  up  on  the  beach.  She  had  two 
movable  masts  fitting  into  holes  in  the  forth  wart 
and  stem  sheets,  and  a  bowsprit,  and  was  fur- 
nished with  a  lug  sail  for  each  mast,  and  a  jib. 
She  had  also  a  large  rudder,  extending  below  her 
keel,  and  four  oars.  The  rudder  could  be  readily 
shipped  or  unshipped,  and  required  to  be  un- 
shipped whenever  the  vessel  was  in  shallow  water. 
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The  oars  were  commonly  used  in  propelling  her  to 
or  from  the  shore  and  daring  the  time  she  was 
engaged  in  shooting  her  nets,  in  calm  weather  or 
light  airs,  or  on  some  part  of  her  course.  She 
was  accustomed  to  go  out  to  sea  for  a  distance  of 
twenty  miles  from  the  harhoor  to  the  fishing 
ground,  and  stayed  out  sometimes  twelve  hours  at 
a  time.  Her  crew  consisted  of  three  men  and  a 
hoy. 

A  coroner's  inquest  having  heenheld  on  the 
body  of  one  of  the  men  who  were  drowned,  the 
depositions  of  Ferguson  and  Hutchinson  and  of 
other  witnesses  were  taken.  The  jury  found  a 
verdict  of  "manslaughter"  against  Hutchinson, 
who  was  afterwards  arraigned  on  the  coroner's 
inquisition  at  the  York  Assizes,  and  acquitted. 

A  clerk,  sent  down  by  the  Board  of  Trade  to 
attend  the  inquest,  took  notes  of  the  evidence,  and 
forwarded  them  to  the  Board  of  Trade.  The  board 
thereupon  directed  a  formal  investigation  concern- 
ing the  running  down  of  the  fishmgl  vessel  and 
loss  of  life  to  be  held  before  two  juscices.  (a) 

(a)  17  &  18  Yict.  o.  lOi  (The  Morohant  Shipping  Act 
1854)  8.  241,  enaots  that,  "  If  the  Board  of  Trade  or  any 
local  marine  board  has  reason  to  belieye  that  any  master 
or  mate  is,  from  incompetency  or  misconduct,  unfit  to 
dischar^  his  duties,  the  Board  of  Trade  may  either  insfci- 
tnte  an  mvestigration  or  may  direct  the  local  marine  board 
at  or  nearest  to  the  place  at  which  it  may  be  convenient 
for  the  parties  ana  witnesses  to  attend,  to  institute 
the  same,  and  thereupon  such  persons  as  the  Board  of 
Trade  may  appoint  for  the  purpose,  or  as  the  case  may 
be,  the  local  marine  board  snail,  with  the  assistance  of  a 
local  stipendiary  magistrate  (if  any),  and  if  there  is  no 
such  magistrate,  of  a  competent  legal  assiRtant  to  be 
appointed  by  the  Board  of  Trade,  conduct  the  investiga- 
tion, and  may  summons  the  master  or  mate  to  appear, 
and  shall  give  him  a  full  opportunity  of  making  a  defence, 
either  in  person  or  otherwise,  and  shall,  for  the  purpose 
of  inch  invHstigation,  have  all  the  powers  p^iven  by  the 
first  part  of  this  Act  to  inspectors  appointed  by  the 
Board  of  Trade,  and  may  make  such  oraer  with  respect 
to  the  cost  of  such  investigation  as  they  may  deem  just ; 
and  shall,  on  the  conclusion  of  the  investigation,  make 
a  report  upon  the  case  to  the  Board  of  Trade ;  and  in 
cases  where  there  is  no  local  marine  board  before  which 
the  parties  and  witnesses  can  conveniently  attend,  or 
whore  such  local  marine  board  is  unwilling  to  institute 
the  investi^tion,  the  Board  of  Trade  may  direct  the 
same  to  be  instituted  before  two  justices  or  a  stipendiary 
magistrate,  and  thereupon  such  investigation  shall  be 
conducted,  and  the  results  thereof  repor^d,  in  the  same 
manner  and  with  the  same  powers  in  and  with  which 
formal  investigations  into  wrecks  and  casualties  are 
directed  to  be  conducted,  and  the  results  thereof  reported, 
under  the  provisions  contained  in  the  eighth  part  of  this 
Act,  save  only  that,  if  the  Board  of  Trade  so  directs  the 
persona  bringing  the  charge  of  incompetency  or  miscon- 
duct to  the  notice  of  the  Board  of  Trade  shall  be  deemed 
to  be  the  party  having  the  conduct  of  the  case."  In  part 
8  of  the  said  Act,  sect.  432  enacts  that :  *'  In  any  of  the 
cases  following,  that  is  to  say,  whenever  any  ship  is  lost, 
abandoned,  or  materially  damaged  on  or  near  the  coasts 
of  the  United  Kingdom ;  whenever  any  ship  causes  loss 
or  material  damage  to  any  other  ship  on  or  near  such 
coasts  ;  whenever  by  reason  or  any  casualty  happening 
to  or  on  board  of  any  ship  on  or  near  such  coasts  leas  of 
life  ensues  ...  it  shall  be  lawful  for  the  inspecting 
officer  of  the  coast  guard  ...  or  for  any  other  person 
appointed  for  the  purpose  by  the  Board  of  Trade  to  make 
inquiry  respectinir  such  loss,  abandonment,  damage,  or 
casualty."  Sect.  4^:  '*If  it  appears  to  such  officer  or  person 
as  aforesaid,  either  upon  or  without  any  such  preliminary 
inquiry  as  aforesaid,  that  a  formal  investigation  is 
requisite  or  expedient,  or  the  Board  of  Trade  so  directs, 
he  shall  apply  to  any  two  justices  ...  to  hear  the  case  ; 
and  such  justices  .  .  .  shall  thereupon  proceed  to  hear 
and  try  the  same,  and  shall  for  that  purpose,  so  far  as 
relates  to  the  summoning  of  parties,  compelling  the 
attendance  of  witnesses,  and  the  regulation  of  the  pro- 


Such  investigation  was  accordingly  held  by  two 
justices,  assisted  by  two  nautical  assessors.  The 
master  and  mate  of  the  Thames  and  other  witnesses 
were  summoned  before  the  court  thus  constituted. 
The  proceedings  at  the  inquiry  took  the  form  of  a 
charge  preferred  on  behalf  of  the  Board  of  Trade 
against  the  master  and  mate,  of  having  been  ^ilty 
of  a  breach  of  the  provisions  of  the  33rd  section  of 
the  Merchant  Shipping  Act  1862.  (b) 

Objections  were  raised  by  the  attorney  acting 
for  Ferguson  and  Hutchinson  that  the  court  had 
no  jurisdiction,  and  that  the  proceedings  were 
irregular ;  but  the  court  decided  that  the  inquiry 
should  go  on.  The  defendants  relied  on  the  abo ve 
objections,  and  declined  to  make  any  other  defence. 
Witnesses  were  examined,  and  finally  the  justices 
gave  judgment  as  follows : — "The  couiii  is  of 
opinion  that,  although  the  master  could  not,  and 
the  mate  might  not  have  seen  the  collision,  both 
master  and  mate  had  almost  immediate  evidence 
that  a  collision  had  taken  place,  and  that  men  were 
in  the  water.  It  also  finds  on  the  evidence  that 
neither  the  mate  before  the  master  came  on  deck, 
nor  the  master  afterwards,  did  render  such  assist- 
ance as  was  necessary  and  practicable  to  save  the 
lives  of  the  men  from  the  danger  caused  by  the 
collision,  which  could  have  been  done  without  any 
danger  to  their  own  ship  and  crew.  The  court 
therefore  orders  their  respective  certificates  to  be, 
and  they  are  hereby,  suspended  for  the  period  of 
three  calendar  months  from  this  date,  Dec.  22nd, 
1870."  (c) 

ceedings  have  the  same  powers  as  if  the  same  were  a  pro- 
ceeding relating  to  an  offence  or  cause  of  complaint  upon 
which  they  .  .  .  have  power  to  make  a  summary  convic- 
tion or  order,  or  as  near  thereto  as  circumstances 
permit ;  and  it  shall  be  the  duty  of  such  officer  or  person 
as  aforesaid  to  superintend  the  management  of  the  case, 
and  to  render  such  assistance  to  the  said  justices  ...  as 
is  in  his  power ;  and  upon  the  conclusion  of  the  case  the 
said  justices  .  .  .  shall  send  a  report  to  the  Board  of 
Trade,  containing  a  full  statement  of  the  case  and  of 
their  .  .  .  opinion  thereon,  accompanied  by  such  report 
of  or  extracts  from  the  evidence,  and  such  observations 
(if  any)  as  they  .  .  .  may  think  fit."  Sect.  434  gives  the 
Board  of  Trade  a  i>ower  to  appoint  nautical  assessors. 

(6)  25  A  26  Vict.  c.  63,  s.  33 :  **  In  every  case  of  collision 
between  two  ships,  it  shall  be  the  duty  of  the  person  in 
charge  of  each  ship,  if  and  so  far  as  he  can  do  so  without 
danger  to  his  own  ship  and  crew,  to  render  to  the  other 
ship,  her  master,  crew,  and  passengers  (if  any)  such 
assistance  as  may  be  practicable,  and  as  may  be  necessary 
in  order  to  save  them  from  any  danger  caused  by  the 
collision  ;  in  case  he  fails  so  to  do,  and  no  reasonable 
cause  for  such  failure  is  shown,  the  collision  shall,  in 
the  absence  of  proof  to  the  contrary,  be  deemed  to  have 
been  caused  bv  nis  wrongful  act,  neglect,  or  default ;  and 
such  failure  shall  also,  if  proved  upon  any  investigation 
held  under  the  third  or  the  eighth  part  of  the  principal 
Act,  be  deemed  to  be  an  act  of  misconduct  or  a  default 
for  which  his  certificate  (if  any)  may  be  cancelled  or  sus- 
pended." 

(c)  By  the  Merchant  Shipping  Act  1854,  s.  242,  "  The 
Board  of  Trade  may  suspend  or  cancel  the  certificate 
(whether  of  competency  or  service)  of  any  master  or  mate 
in  the  following  cases  (that  is  to  say),  (1.)  If  upon  any 
investigation  made  in  pursuance  of"  sect.  241,  "hois 
reported  to  be  incompetent  or  to  have  been  guilty  of  any 
gross  act  of  misconduct,  drunkenness,  or  tyranny ;  (2.) 
If  upon  any  investigation  conducted  under  the  provisions 
contained  in  the  eighth  part  of  this  Act  ....  it  is 
reported  that  the  loss  or  abandonment  of  or  serious 
damage  to  any  ship  or  loss  of  life  has  been  caused  by  his 

wrongful  act  or  default And  every  master  or 

mate  whose  certificate  is  cancelled  or  suspended  shall 

deliver  it  to  the  Board  of  Trade  or  as  it  directs,  and  in 

default  shall  for  each  offence  incur  a  penalty  not  exceeding 

)  fifty  pounds ;  and  the  Board  of  Trade  may  at  any  subse- 
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Wherenpon  fche  certificate  of  senvice  of  Ferguson 
and  the  certificate  of  competency  of  Hutchinson 
having  been  demai^ded  by,  were  subsequently 
deliye;red  up  to,  the  justices,  but  under  protest, 
without  admitting  juri8diotion,(a) 

Oainsford  Bruce,  in  support  of  the  motion. — It 
is  clear  that  the  proceedings  were  under  sect.  241 
of  the  Merchant  Shipping  Act  1854.  But  as  there 
is  a  locial  marine  board  at  Sunderland,  that  board 
was  the  proper  tribunal,  and  therefore  the  justices 
had  not  jurisdiction.  On  the  facts  proved  before 
the  justices,  it  was  evident  that  no  offence  had^ 
been  committed  for  which  the  certificates  could  be* 
suspended  or  cancelled  under  sect.  242  of  the  Act. 
of  1854 ;  there  was  not  any  '*  gross  act  of  mis- 
conduct" on  the  part  of  the  master  or  mate. 
[Blackbtjhn,  J. — But  was  there  not  loss  of  life 
....  caused  by  his  wrongful  act  or  default" 
within  the  terms  of  sub-sect.  2P  Those  words 
are  comprehensive.]  But  the  enactment,  for  a 
breach  of  which  the  justices  proceeded  to  suspend 
the  certificates,  was  the  Amendment  Act  1862, 
s.  33,  which  provides,  that  in  cases  of  collision 
between  two  ships,  one  ship  shall  assist  the  other. 
The  collision  in  this  case,  however,  was  not  be- 
tween two  ships,  but  between  one  ship  and  a 
fishing  boat.  [Blackbukn,  J. — Then  we  must 
consider  whether  a  coble  is  a  ship,  although  I 
should  have  thought  that  the  duty  to  save  life 
ought  to  have  been  made  the  same  in  all  cases.] 
The  definition  of  the  word  "  ship  "  is  to  be  found 
in  the  interpretation  clause  of  the  Act  of  1854 : 
"  every  description  of  vessel  used  in  navigation, 
not  propelled  by  oars."  In  Everard  v.  Kendal 
(22  L.  T.  Bep.  N.  S.  408 ;  L.  Eep.  5  0.  P.  428),  a 
dumb-barge,  being  a  vessel  propelled  by  oars 
only,  was  held  not  to  be  within  the  County  Courts 
Admiralty  Jurisdiction  Acts  (31  &  32  Vict.  c.  71 ; 
32  &  33  Vict.  c.  51).  The  Malvina  (6  L.  T.  Rep. 
N.  S.  369 ;  Lush.  Ad.  Eep.  493),  was  a  case  of 
damage  done  by  a  ship  to  a  barge,  within  the 
body  of  a  county.    But  sect.  7  of  the  Admiralty 

qnent  time  grant  to  ajiy  person  whose  certificate  has  been 
cancelled  a  new  certificate  of  the  same,  or  of  any  lower 
grrade."  By  the  Merchant  Shipping  Act  Amendment  Act 
1862,  sect.  23,  it  is  enacted  that  "  .  .  .  (1.)  The  power  of 
cancelling  or  suspending  the  certificate  of  a  master  or  mate 
by  the  242nd  section  of  the  principal  Act  conferred  on  the 
Board  of  Trade  shall  .  .  .  vest  in  and  be  exercised  by  the 
Local  Marine  Board,  magistrates  ....  or  other  court  or 
tribunal  by  which  the  case  is  inyestigated  or  tried,  and 
shall  not  in  future  vest  or  be  exercised  by  the  Board  of 
Trade (3.)  Every  such  board,  court,  or  tri- 
bunal shall,  at  the  conclusion  of  the  case,  or  as  [soon 
afterwards  as  possible,  state  in  open  court  the  decision  to 
which  they  may  have  come  with  respect  to  cancelling  or 
suspending  certificates,  and  shall  in  all  cases  send  a  full 
report  upon  the  case,  with  the  evidence  to  the  Board  of 
Trade,  and  shall  also,  if  they  determine  to  cancel  or  sus- 
pend any  certificate,  forward  such  certificate  to  the 
Board  of  Trade,  with  their  report.  (4.)  It  shall  be 
lawful  for  the  Board  of  Trade,  if  they  think  the  justice  of 
the  case  require  it,  to  re-issue  and  return  any  certificate 
which  has  been  cancelled  or  suspended,  or  shorten  the 
time  for  which  it  is  su8i)ended,  or  grant  a  new  certificate 
of  the  Rame,  or  any  lower  grade,  in  place  of  any  certificate 

which  has  been  cancelled  or  suspended " 

(a.)  Sect.  24:  *' Every  master  or  mate  ....  whose  cer- 
tificate is  or  is  to  be  suspended  or  cancelled  in  pursuance 
of  this  Act  shall,  upon  demand  of  the  board,  court,  or 
tribunal  by  which  the  case  is  investigated  or  tried,  deliver 
his  certificate  to  them,  or  if  it  is  not  demanded  by  such 
board,  court,  or  tribunal,  shall,  upon  demand,  deliver  it 
to  the  Board  of  Trade,  or  as  it  directs,  and  in  default 
shall  for  each  offence  incur  a  penalty  not  exceeding  fifty 
pounds." 


Court  Act  1861  declares  expressly  that  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  cause  of  damage  done  by  any  ship.  The 
Bitboa  (3  L.  T.  Eep.  N.  S.  538 ;  1  Lush.  149) 
decided  that  "  ahip  '4  means  a  vessel  "  not  pro- 
pelled by  oars."  The  coble  was  adapted  for  the 
use  of  oars,  and  they  were  ordinarily  used  in  some 
part  of  her  trip.    A  probalSle  reason  why  such 

^  vessel  is  decked  over  the  forepart  only  is,  that  if 
the  deck  were  carried  further  aft,  it  would  prevent 
the  men  sitting  on  the  thwarts  to  row.  An  open 
boat  of  this  kmd  is  not  a  ship  in  ordinary  lan- 
guage. [Blackbuen,  J. — ^The  Argo  was  'Ipropelled 
by  oars,'*  yet  was  always  called  a  ship.  Lush,  J. — 
Suppose  this  coble  had  been  propelled  by  means 
of  steam  and  a  screw,  she  would  then  have  been 
strictly  within  the  definition  given  in  the  interpre- 
tation clause.  Blackbuen,  J. — ^And  sect.  19  is 
worthy  of4notice ;  it  enacts  that  every  British  ship 

.  must  be  registered,  except  .  ..."  (2)  Ships  not 
exceeding  fifteen  tons  burden,  employed  solely  in 
navigation  on  the  rivers  or  coasts  of  the  United 
Kingdom,"  &c.,  thereby  clearly  implying  that  a 
vessel  under  fifteen  tons,  not  employed  solely 
in  navigation  on  the  rivers  or  coasts,  would  be 
a  ship.]  Next,  the  master,  who  was  asleep  in  his 
berth  at  the  time  of  the  collision,  was  not  the 
"  person  in  charge  of  the  ship  "  within  sect.  33. 
[Blackburn,  J.— If  he  were  not  in  fault  at  the 
moment  of  collision,  yet,  coming  on  deek  after- 
wards, was  in  fault  in  not  picking  up  the  drowned 
men,  he  would  be  within  tne  terms  of  the  section.] 
The  duty  is  cast  upon  the  person  in  charge  at  the 
time  of  the  collision. 

Oave  showed  cause  in  the  first  instance,  and  was 
requested  by  the  court  to  address  them  on  two 
points  only,  viz. : — 1.  Whether  or  no  the  two  jus- 
tices were  empowered  finally  to  decide  to  suspend 
the  certificates,  or  whether  their  duty  was  not 
confined  to  making  a  report  to  the  Board  of  Trade, 
who  would  have  power  if  the  judgment  were  too 
harsh  to  make  it  less  so  P  2.  Whether  sect.  33  is 
not  limited  to  collision  between  two  ships,  and 
whether  a  coble  like  the  one  in  question  is  a  ship  P 
and,  further,  whether  it  was  not  a  ship  which 
drowned  the  men,  no  matter  whether  they  were  on 
board  or  not  P — Confining  the  argument  to  those 
points,  it  is  to  be  observed  in  the  first  place  that 
the  power  of  cancelling  the  certificates  was  given 
to  the  Board  of  Trade  by  the  Act  of  1854,  s.  242, 
after  an  investigation  had  been  ordered,  and  held 
under  sect.  241,  and  the  results  reported.  But  by 
sect.  23  of  the  Amendment  Act  1862,  the  power  of 
cancelling  or  suspending  certificates  was  in  all  in- 
stances transferred  to  the  local  tribunal  by  which 
the  case  is  investigated.  And  an  express  power  of 
cancelling  or  suspending  certificates  for  an  offence 
under  sect.  33  is  given  hy  that  section.  Secondly, 
it  was  necessary  that  the  justices  should  determine 
whether  this  coble  was  a  "ship"  before  they  pro- 
ceeded on  sect.  33,  and  it  must  be  assumed  that 
their  decision  was  righr*.  For  a  vessel  to  be  within 
the  words  of  the  interpretation  clause(sect .  2),  of  the 
Act  of  1854,  oars  must  be  the  principal  means  of 
propulsion,  and  not  merely  secondary  means  or 
auxiliary  to  sails.  In  part  3  of  the  same  Act,  s.  109, 
sub-sects.  1  and  2,  the  Legislature  treats  fishing 
vessels  as  "  ships  "  within  the  meaning  of  the  Act. 
Then  the  Amendment  Act  1802,  s.  25,  enacts  that 
certain  regulations  concerning  lights,  &c.,  con- 
tained in  table  C  in  the  schedule,  shall  come  into 

I  OT)eration.    Turning  to  that  table  a  clause  is  found 
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(art.  9),  providing  that  "  open  fishing  boats  and 
other  open  boats  shail  not  be  required  to  carry 
snoh  lights  provided  f<^  other  vessels/'  &e.  And 
sect.  27  enacts  that  all  owners  and  masters  shall 
be  bound  to  take  notice  of  .all  snoh  regulations ; 
....  and  in  case  of  wilful  default  the  master,  or 
owner  of  the  ship  .  .  .  ."  sh^l  be  deemed  to  be 
guilty  of  a  misdemeanor.  So  there  fishing 
vessels  and  boats  are  apparently  included  under 
the  term  "  ship.'*  Now  unless  the  master  of  a 
fishing  vessel  or  boat  is  hiaster  of  a  **  ship,"  he  is 
ndt  bound  to  carry  a  light.  [Lush,  J.— -Sect.  29 
assists  that  view.]  Moreover,  by  sect.  30,  sur- 
veyors appointed  by  the  Board  of  Trade  havepbwer 
to  inspect  any  "  ships  "  for  the  purpose  of  seeing 
that  such  ships  are  properly  provided  with  lights. 
It  would  be  strange  if  they  were  not  at  liberty  to 
inspect  fishing  vessels  and  boats.  The  conclusion 
to  be  drawn  from  the  wording  of  these  sections  is, 
that  the  Legislature  intended  that  fishing  vessels 
and  boats  should  be  included  in  the  word  "  ship." 
If  so,  the  justices  who  were  assisted  by  nautical 
assessors,  and  who  heard  the  testimony  of  many 
witnesses,  have  come  to  the  right  conclusion. 

-4665  appeared  for  the  justices. 

Gainsford  Bruce,  in  reply,  referred  to 
Tbe  Sea  Fisheries  Aot  1868  (31  &  32  Vict.  o.  45).  s.  5. 

Blackburn,  J. — ^I  think  we  must  discharge  this 
-rule,  on  the  ground  that  the  justices  seem  to 
have  had  jurisdiction,  and  that  all  they  did  was 
perfectly  right.  The  original  Merchant  Shipping 
Act  of  1854  provided,  %  its  third  part,  for  a 
variety  of  matters,  and,  amongst  other  things,  it 
was  enacted  that  where  there  was  an  offence 
charged  against  a  master,  &c.,  the  Board  of  Trade 
should  investigate;  and  then  sect.  242  enacted  that 
"the  Board  of  Trskde  may  suspend  or  cancel  the 
certificate  (whether  of  competency  or  service)  of 
any  master  or  mate  in  the  following  cases,  thai  is 
to  say,  (1 )  If  upon  any  investigation  the  master  is  re- 
ported ....  to  have  been  guilty  of  any  gross  act 
of  misconduct;  ....  (2)  If,  upon  any  investigation 
conducted  under  the  provisions  contained  in  the 
eighth  part  of  the  Act,  *  it  is  reported  that  the  loss 
or  abandonment  of,  or  serious  damage  to,  any  ship, 
or  loss  of  life  has  been  caused  by  his  wrongful  act 
or  default ; '  then  (5)  If,  upon  any  investigation 
made  by  any  court  or  tribunal  authorised  .... 
to  make  inquiry  into  charges  of  incompetency  or 
misconduct  on  the  part  of  masters  or  mates  of 
ships,  or  as  to  shipwrecks  or  other  casualties 
affecting  ships,  a  report  is  made  by  such  court  or 
tribunal  to  the  effect  that  he  has  been  guilty  of 
any  gross  act  of  misconduct,  drunkenness,  or 
tyranny,  or  that  the  loss  or  abandonment  of,  or 
serious  damage  to,  any  ship  or  loss  of  life  has  been 
caused  by  his  wrongful  actor  default . . . ."  Now, 
in  all  those  cases,  the  Board  of  Trade  is  to 
cancel  the  certificate,  not  only  if  the  inquiries 
are  made  when  a  charge  has  been  preferred 
against  the  man,  but  also  when  a  report  has 
been  made  to  the  board  in  proceedings  under 
the  eighth  part  of  the  Act.  Turning  to  that 
division  of  the  Act,  we  find  sect.  432  provides 
inter  alia  that :  "  Whenever,  by  reason  of  any 
casualty  happening  to,  or  on  board  of  any  ship 
on  or  near  the  coasts  of  the  United  Kingdom, 
loss  of  life  ensued,  ....  it  shall  be  lawful  for 
the  inspecting  officer  of  the  coast  guard,  or  the 
principal  officer  of  customs  residing  at  or  near  the 
place  where  such  ....  casualty  occurred, ...  or 
for  any  other  person  appointed  for  the  purpose  by 


the  Board  of  Trade,  to  make  inquiry  respecting 

such casualty."  Then  by  sect.  433 :  •'  If  it  ap- 

pears,  to  such  officer  or  person  as  aforesaid,  that  a 
formal  investigatipn  is  requisite  or  expedient,  or 
if  the  Board  of  Trade  so^  directs,  he  is  to  apply  to 
two  j  ustioes  to  hear  the  case."  Thev  are  merely  to 
hold  an  investigation  as  here,  and  report  to  the 
Board  of  Trade.  And  sect.  438  enacts  that "  such 
justices  ....  may  ....  require  any  master 
or  mate  possessing  a  certificate  of  competency 
or  service,  whose  conduct  is  called  in  question 
or  appears  to  them,  .  .  .r .  likely  to  be  called 
in  question  in  the  course  of  such  investigation  " 
(it  being  quite  sufficient  if  thej  bring  him 
before  them,  and  the  matter  arises  in  the  course 
of  the  investigation)  "  to  deliver  such  certificate 
to  them  ....  and  they  ....  shall  hold  the  cer- 
tificate so  delivered  until  the  conclusion  of  the 
investigation,  and  shall  then  either  return  the 
same  to  such  master  or  mate,  or  if  their  report  is 
such  as  to  enable  the  Board  of  Trade  to  cancel  or 
suspend  such  certificate  under  the  powers  given 
to  such  board  by  the  third  part  of  this  Act,  shall 
forward  the  name  to  the  Board  of  Trade  to  be  dealt 
with  as  such  board  thinks  fit."  Under  the  Act  of 
1854,  therefore,  the  Board  of  Trade  had  power  to 
cancel  if  the  report  on  the  investigation  was  such 
as  to  enable  them  to  do  so.  But  under  Part  eight 
the  justices  had  not  power  in  themselves  to  cancel 
the  certificates,  but  only  to  forward  them  to  the 
Board  of  Trade,  who  had  power  to  cancel  them. 
Then,  by  the  Merchant  Shipping  Act  Amendment 
Act  1862  (25  &  26  Vict.  c.  63).  it  is  provided  (sect. 
23,  sub-sect.  1),  that  "the  power  of  cancelling 
or  suspending  the  certificate  of  a  master  or  mate 
by  the  242nd  section  of  the  principal  Act 
conferred  on  the  Board  of  Trade  shall ....  vest 
in  and  be  exercised  by  the  local  marine  board, 
magistrates,  naval  court,  admiralty  court,  or  other 
court  or  tribunal  by  which  the  case  is  investi- 
gated or  tried,  and  shall  not  in  future  vest  in  or  be 
exercised  by  the  Board  of  Trade ; "  so  that  the 
power  given  to  the  Board  of  Trade  to  cancel, 
which  was  the  only  power  which  enabled  them  to 
do  so,  is  there  tasen  away,  which  was  clearly  no 
oversight,  for  the  Legislature,  remembering  that 
the  certificate  would  be  sent  up  to  the  Board  of 
Trade,  provided  expressly  by  the  4th  sub-section 
of  sect.  23  that "  it  shall  be  lawful  for  the  Board  of 
Trade,  if  they  think  the  justice  of  the  case  requires 
it,  to  reissue  and  return  any  certificate  which  has 
been  cancelled  or  suspended,  or  shorten  the  time 
for  which  it  is  suspended,  or  grant  a  new  certifi- 
cate of  the  same  or  any  lower  grade  in  place  of 
any  certificate  which  has  been  cancelled  or  sus- 
pended," thereby  giving  full  and  complete  power 
to  review  and  reverse  any  sentence  that  might  seem 
to  the  board  too  harsh  or  severe.  Now,  applying 
the  above  provision  to  the  facts  of  the  present 
case,  it  seems  that  this  steamship  did  come  into 
contact  with  the  coble  (which,  I  think,  is  a  ship 
within  the  meaning  of  the  Act),  and  in  consequence 
of  the  collision  there  was  loss  of  life  to  the  crew  of 
the  coble,  and  therefore  the  calamity  was  a  case 
of  a  "  ship  occasioning  loss  to  another,"  and  also 
a  "  casualty  occasiomng  loss  of  life."  It  was  a 
casualty  to  both  vessels,  although  there  was  a  loss 
of  life  in  the  fishing  boat  exclusively.  Clearly 
it  was  a  case  to  be  investigated  under  the 
eight  part  of  the  Merchant  Shipping  Act!  1854, 
and  it  was  properly  sent  to  two  lustices.  TS^ow, 
the  power  of  suspending  or  cancelling  certificates 
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is  expressly  deolared  to  vest  in  the  magistrates. 
It  therefore  vested  in,  and  was  correctly  exercised 
by  them.  Then  there  is  a  q^uestion  arising  npon 
the  terms  of  the  83rd  section  of  the  Merchant 
Shipping  Act  Amendment  Act  1862,  which  are 
these :  [Beads  it.]  What  then  the  justices  have 
found  and  said  in  effect  is  this:  ''The  fishing 
vessel  was  a  ship.  There  was  a  collision 
between  the  two  ships.  The  two  men,  master, 
and  mate  of  the  stumer,  were  in  fault  in  not 
saving  life."  Whether  the  justices  were  right  on 
the  facts  is  not  a  question  for  us.  If  they  came 
to  too  harsh  a  conclusion  the  Board  of  Trade  can 
review  and  mitigate  their  sentence.  But  it  is 
argued  that  the  fishing  vessel  cannot  be  called 
a  snip.  She  is  24ft.  long,  is  only  partly  decked, 
has  two  masts,  which  may  be  struck,  and  sails. 
It  is  shown  that  she  is  fitted  for  and  propelled 
by  oars,  but  that  the  oars  are  only  used  in  calms, 
or  on  occasions  of  difficulty  arising  from  adverse 
winds  or  ii^  tending  the  nets.  Yet,  notwithstanding 
all  that,  it  is  said,  she  is  not  a  ship.  Let  us  next 
consider  the  argument  on  the  interpretation  clause 
of  the  Act  of  1854,  s.  2,  the  materif^  part  of  which 
runs  thus :  "  Ship  shall  include  every  description 
of  vessel  used  in  navigation  not  propelled  by  oars." 
Now  these  words  have  been  regarded  as  if  they 
exclusively  applied  to  such  and  such  things.  But 
we  must  take  it  that  if  a  ship  is  shown  to  be  a  ship, 
she  shall  be  deemed  to  be  a  ship  within  the  Act, 
whatever  her  character  may  be.  Most  of  these 
small  vessels  often  go  far  out  to  wrecks,  and  it  would 
be  monstrous  to  say  they  are  not  themselves  ships 
so  as  to  be  within  tbe  protection  o!  the  Merchant 
Shipping  Act.  As  to  the  oars,  it  must  be  remem- 
bered that  vessels  such  as  those  which  came  over 
in  tbe  Armada  with  a  thousand  men  on  board,  were 
"propelled  by  oars"  worked  by  hundreds  of  slaves. 
Yet  conld  it  be  said  they  were  not  ships  P  My 
own  definition  would  be  this,  viz.,  "  Every  vessel 
that  substantially  goes  to  sea  is  a  ship."  1  do  not 
mean  to  say  that  every  little  boat  that  goes  a  mile 
or  two  outside  a  harbour  is  a  ship,  but  if  it  carries 
on  the  basiness  of  going  to  sea,  then  I  deem  it  to 
be  a  ship,  although  it  may  be  propelled  by  oars 
like  the  vessel  in  qaestion.  The  Act  would  take 
in  the  case  of  river  steamers  if  the  absence  o£  oars 
were  the  test  of  a  *  ship;*  yet  they  never  go  to  sea. 
But  I  repeat,  whenever  the  vessel  is  substantially 
a  seagoing  vessel,  whether  it  be  decked  or  not 
decked,  it  would  be  a  ship,  and  as  such  would  be 
brought  within  the  Act,  if  mine  is  the  right  defini- 
tion. No  one  can  doubt  that  this  coble  was  a  ship, 
although  of  only  ten  tons,  and  twenty-four  feet 
long,  when  it  was  accustomed  to  go  from  twenty 
to  thirty  miles  out  to  sea  almost  entirely  by  sails, 
and  to  stay  out  many  hours.  I  should  think  it 
impossible  to  say  that  the  justices  were  wrong  in 
coming  to  the  conclosion  tnat  this  was  a  seagoing 
vessel,  and  oonseqaently  a  ship,  without  reference 
to  the  interpretation  clauses.  Then,  as  there  was 
a  collision  between  two  ships,  and  default  in  the 
master  of  one  in  not  saving  the  crew  of  the  other, 
there  is  an  ofience  within  the  terms  of  the  Act. 
The  other  oonclasion— that  if  the  ship  run  down 
was  a  fishing-boat,  the  master  of  the  other  vessel 
would  be  free  from  blame  or  liability — would  be 
simply  monstrous.    So  that  point  also  fails. 

Mellob,  J— ;I  am  of  the  same  opinion.  For  the 
purpose  of  deciding  this  case  it  was  necessary  to 
go  through  a  multitude  of  references  which  require 
considerable  attention.    But  it  would  be  a  work  of 


supererogation  to  go  through  them  seriatim,  be- 
cause  my  brother  Blackburn  has  not  only  shown 
very  dearly  how  the  matter  stands,  but  he  has  put 
a  reasonable  construction  on  them  in  which  I  agree. 
In  the  conclusion  he  has  arrived  at  with  regard  to 
the  word  "  ship  "  I  entirely  concur.  It  was  not, 
so  to  speak,  the  place  of  the  Act  of  Parliament  to 
limit  the  definition  of  that  word,  and  I  also  think 
the  rule  must  be  discharged. 

Lush,  J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add  to  what  my  brother  Blackburn  has 
said.  BuU  dUeharged. 

Attorneys :  for  applicants,  John  Scott ;  for  Board 
of  Trade,  oolicUor  to  Ousioms. 


UNITED  STATES  DI8TBICT  COU&T. 

Beported  by  Bobbbt  D.  Bbhxdict,  Proctor  in  Admindtj. 

EASTERN  DISTRICT  OF  NEW  YORK. 

The  Steamship  Westphalia. 

Collision  in  a  fog^Steamship  and  hrig^Speed^ 

Fog  horn. 
Where  a  steamship,  hound  to  the  westward,  in  the 
English  Channel,  when  off  the  Oaskettst  and  ten 
miles  therefrom,  was  running  at  a  speed  of  eight 
or  nine  knots  an  hour  in  a  dense  fog ; 
Held,  that  the  rate  of  speed  was  unlawful, 
A  steamer  in  a  dense  fog  is  bound  to  go  as  slow  as  it 
is  possible  for  her  to  go  and  fnaintain  steerage 
way. 
In  the  locality  mentioned  the  omission  of  a  sailing 
vessel  in  a  dense  fog  to  sound  her  foq  horn  until 
she  heard  the  whistle  of  a  steamer  quite  near,  was 
great  neglect  on  her  part.     The  horn  should  be 
continually  sounded  from  the  moment  fog  sets  in. 
Benedict,  J. — ^This  action  is  brought  to  recover 
of  the  steamship   Westphalia   for  the   damages 
occasioned  by  the  sinking  of  the  Norwegian  brig 
Prods,  in  a  collision  which  occurred  between  these 
two  vessels  in  the  daytime  on  the  9th  Jaly  last, 
off  the  Gasketts  in  the  English  Channel.     The 
brig  was  sailing  N.  by  E.,  close-haoled,  with  a  very 
light  breeze — ^just  enough  to  move  her  through 
the  water.    The  Westphalia  was  steering  to  west- 
ward, bound  from  Havre  to  New  York.    The  sea 
was  calm.   The  evidence  on  the  part  of  the  steam- 
ship shows  that  at  half-past  twelve  o'clock,  when 
the  watch  changed  and  the  second  officer  took  his 
station  on  the  bridge,  the  weather  showed  signs 
of  fog,  which  by  one  o'clock  shot  in  so  thick  that 
objects  conld  not  be  seen  at  any  considerable 
distance.     The  look-out   and  wh^  were   then 
doubled,  the  passengers,  of  which  some  one  hun- 
dred were  on  deck,  directed  to  keep  quiet,  and 
orders  given  to  whistle  every  fifteen  seconds.    At 
one  o'clock  p.m.  the  captain,  having  first  slowed 
the  speed  of  the  steamer,  went  on  Qxe  bridge  and 
there  remained.    No  vessel  was  seen  or  heard  by 
those  on  the  steamship  until  a  few  minntes  after 
2  p.m.,  when  the  look-oats  reported  a  vessel  right 
ahead,  which  proved  to  be  the  brig  Prods,  then 
from  150  to  160  feet  distant,  presenting  her  star- 
board side  to  the  steamship  and  moving  very 
slowly.    The  engine  of  the  steamship  was  at  once 
stopped  and  reversed  and  the  wheel  hove  hard 
aport,  but  the  vessels  were  in  contact  before  the 
steamship  could  be  stopped,  or  her  course  materi- 
ally changed.    The  brig  was  struck  by  her  fore- 
rigging  and  sank  almost  immediately.     Fortu- 
nately, however,  all  her  crew  were  saved,  being 
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picked  npin  the  water  by  the  boats  of  the  steamer. 
Some  eleven  witnesses  from  the  steamer  have 
been  examined,  who  sabstantiallj  concur  as  to 
the  facts  above  stated,  and  all  say  that  no  fog- 
horn was  heard,  nor  was  any  notice  given  by 
the  brig  nntil  she  was  seen  risht  under  the 
steamer's  bows  and  outcries  were  heard  from  her 
crew.  On  the  part  of  the  brig  it  is  shown  that 
she  was  closehauled,  going  about  half  a  mile 
an  hour  with  all  her  sails  set ;  that  she  had  a  man 
at  the  lookout  and  a  man  at  the  wheel ;  that  the 
mate  and  captain  were  in  the  cabin  engaged  in 
working  out  the  ship's  position  until  nearly  2  p.m., 
when  they  came  on  deck,  and  shortly  alter  the 
steamer's  whistle washeard;  whereupon  the  mate 
at  once  blew  the  fog-horn,  answering  the  blasts  of 
the  steamer's  whistle,  and  also  blowing  between 
the  whistles,  until  the  steamship  came  out  of  the 
fog  close  upon  them  and  almost  immediately  ran 
them  down.  The  faults  charged  against  the  steam- 
phip  are  that  she  was  running  at  too  high  speed  in 
such  a  fog,  and  that  she  ported  her  helm  instead 
of  starboarding  when  the  brig  was  seen.  On  the  part 
of  the  claimants  it  is  contended  that  the  steamer 
was  running  at  &  proper  speed,  with  all  possible 
caution ;  that  the  brig  was  seen  at  the  earliest 
possible  moment  and  all  efEorts  made  to  avoid  her, 
out  it  was  then  impossible;  and  that  the  sole  cause 
of  the  collision  was  the  omission  of  those  on  the 
brig  to  notify  the  steamer  of  their  presence  by 
blowing  a  fog-horn.  Upon  the  proofs,  I  consider 
it  clear  that  the  steamship  was  not  in  fault  for 
porting  when  she  did  instead  of  starboarding,  but 
that  she  was  in  fault  for  running  at  a  speed  of  nine 
or  ten  knots  an  hour  in  a  dense  fog.  There  is 
some  evidence  tending  to  show  that  the  speed  of 
the  steamer  before  she  was  slowed  by  the  captain 
was  thirteen  miles  an  hour  over  the  ground,  but 
that  she  had  a  tide  with  her  running  some  three 
knots,  making  her  speed  through  the  water  ten 
knots,  which  was  reduced  three  knots  when  she 
was  slowed ;  and  in  this  way  it  is  claimed  that  her 
speed  through  the  water  was  only  seven  knots. 
The  more  reliable  evidence  is,  however,  to  the 
effect  that  she  was  running  &om  eight  to  ten 
knots  an  hour  through  the  water  when  the  brig 
was  seen.  The  log  showed  the  speed  through  the 
water,  and  the  man  who  hove  it  says  she  was 
running  ten  knots.  The  captain  says  at  that  time, 
"she  was  running  about  eight  to  nine  miles,  1 
believe,"  and  I  notice  that  the  log-book  which 
would  show  the  marking  of  the  log,  although 
called  for,  is  not  produced,  nor  is  the  engineer 
called  as  a  witness,  nor  is  his  absence  accounted 
for.  Such  a  rate  of  speed  in  such  a  fog  is  unlaw- 
fuL  Indeed,  a  speed  of  seven  knots  could  not  be 
justified.  I  have  not  overlooked  the  testimony 
which  has  been  introduced  to  show  that  this 
steamer  which  was  sailing  to  the  west,  the 
tide,  as  she  claims,  running  with  her  three  miles 
an  hour,  at  a  distance  oi  ten  miles  or  more 
off  the  Gasketts,  in  the  English  Channel,  and 
which  stopped  for  half -an-hour  to  pick  up  the  crew 
of  the  brig,  was  compelled,  in  oraer  to  keep  her 
course,  to  maintain  a  speed  of  seven  or  eight  knots 
under  all  circumstances,  owing,  as  it  is  said,  to  the 
strong  currents  of  the  locality;  but  this  testimony 
has  haled  to  convince  me  that  such  is  the  fact.  I 
know  that  the  steamer  would  answer  her  helm 
more  quickly  when  going  at  eight  or  ten  knots  than 
at  six,  but  she  could  not  stop  so  quickly,  and  in 
such  a  dense  fog  she  was  bound  to  be  going  as  slow 


as  it  was  possible  for  her  to  go  consistent  with 
steerage-way,  in  order  to  enable  her  to  stop  in 
proper  time.  This,  I  am  satisfied  she  was  not  doing, 
and  for  the  omission  I  held  her  in  fault.  There  re- 
mains to  consider  the  fault  charged  upon  the  brig, 
that  she  omitted  to  blow  her  fog-horn.  It  cannot 
be  doubted  upon  the  evidence  that  no  horn  was 
heard  by  those  upon  the  steamer.  The  precautions 
taken  on  the  steamer  indicate  a  state  of  watchful- 
ness and  render  it  difficult  to  understand  how  a 
horn  could  fail  to  have  been  heard,  if  blown,  while, 
on  the  other  hand,  to  hold  that  a  horn  was  not 
blown  is  to  disregard  the  positive  evidence  of  six 
different  witnesses  from  the  brig,  who  testify 
affirmatively  to  the  fact  that  their  horn  was  blown. 
Moreover,  the  brig  had  a  man  on  the  lookout  and 
a  man  at  the  wheel.  She  was  in  a  dangerous 
locality,  enveloped  in  a  dense  fog,  and  under  such 
circumstances  it  seems  hardly  possible  that  a 
steamer's  whistle  would  not  have  attracted  their 
attention,  even  if  it  did  not  even  occasion  alarm. 
The  master  and  mate  were  also  on  deck  part  of  the 
time  of  the  fog,  and  all  say  that  the  whistle  did 
attract  their  attention,  and  that  it  was  at  once  re- 
plied to  by  the  horn.  To  omit  that  signal  would  be 
to  greatly  increase  their  peril,  and  no  reason  can 
be  assigned  for  such  an  omission.  It  seems  impos- 
sible, therefore,  upon  the  evidence,  to  hold  that 
the  horn  was  not  blown  when  the  whistle  was 
heard.  But  it  is  admitted  that  the  horn  was 
not  blown  until  the  whistle  was  heard,  which 
was  some  time  after  the  fog  set  in  and  when  the 
steamer  was  quite  near.  The  evidence  for  the 
brig,  that  the  whistle  was  heard  from  three  to  five 
times,  only  shows  this.  The  evidence  of  the  num- 
ber of  times  the  hoi*n  was  blown  tends  to  show  the 
same  thing.  According  to  the  account  given  by  the 
libellants  themselves,  therefore,  the  steamship  was 
running  within  hearing  distance  of  the  brig  for 
some  minutes  before  the  horn  was  blown,  the  fog 
being  then  very  thick.  To  omit  sounding  the  horn 
until  they  heard  something,  when  in  such  a  fog 
and  in  that  locality,  was  great  neglect.  The  horn 
should  have  been  continually  sounded  from  the 
moment  the  fog  set  in.  It  is  true  that  when  the 
horn  was  sounded  it  was  not  heard  on  the  steamer, 
owing,  it  may  perhaps  be,  to  some  passinjj  current 
of  air  which  carried  the  sound  away ;  but  it  cannot 
be  inferred  from  that  circumstance  that  if  blown 
when  the  steamer  first  came  within  hearing  dis- 
tance it  would  not  then  have  been  heard.  The  pre- 
sumption must  be  that  it  would  have  been  heard  at 
that  time.  My  conclusion  therefore  is,  that  this  is 
a  case  of  fault  in  both  the  colliding  vessels — the 
fault  in  the  steamer  being  that  of  running  at  too 
high  speed  in  a  thick  fog  ;  on  the  part  of  the 
brig,  that  of  omitting  to  blow  the  horn  from  the 
time  the  fog  set  in,  instead  of  from  the  time  of 
hearing  the  steamer's  whistle  at  no  very  great  dis- 
tance. I  cannot  dismiss  the  case  without  remark- 
ing, in  addition,  that  if  the  not  very  unreasonable 
supposition  be  made  that  the  witnesses  for  the 
bng,  in  their  zeal  for  their  own  vessel  and  their 
own  case,  have  been  led  to  over-estimate  and 
over-state  the  time  which  elapsed  between  hear- 
ing the  whistle  and  the  collision,  the  failure 
of  those  on  the  steamer  to  hear  the  horn  would 
be  explained.  Under  such  an  hypothesis  the 
case  would  show  the  master  and  mate  remaining 
in  the  cabin  while  the  vessel  was  in  a  thick  fog  ana 
coming  out  at  the  last  moment  only  to  find  the 
steamer  upon  them.  The  horn  blown  at  that  time 
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wonld  naturally  be  unnoticed  on  the  steamer  in 
the  excitement  attendant  upon  the  discoveryof  the 
brig  close  nnder  their  bows.  But  this  hypothesis 
would  impute  to  the  lookout  and  man  at  the  wheel 
of  the  brig,  who  were  both  on  deck  from  the  com- 
mencement of  the  fog,  such  an  extraordinary 
neglect  of  duty — such  disregard  of  their  own  per- 
sonal safety  even — and  be  so  greatly  opposed  to 
the  whole  tenor  of  the  evidence  given  for  the  brig, 
that  I  hesitate  to  adopt  it  as  the  explanation  of 
the  case  but  rest  my  decision  on  the  other 
grounds  above  stated.  This  being  a  case  of 
mutual  fault,  the  damages  will  of  course  be 
apportioned.  Let  decrees  be  entered  accordingly, 
and  a  reference  ordered  to  ascertain  the  amount 
due  to  the  libellants. 


SUPBEME  COUBT   OF   MISSOUBI. 

Collated  by  F.  O.  Orukp,  Esq.,  BurriBter-at-Law. 

March  Term,  1870. 
The  Ph(enix  Insurance  Company  (apps.)  v,  Cope- 
LiN  (resp.) 
The  Benton  (ss.) 
Marine    insurance — Abandonment — Wlien    justi- 
fiable— Expense  of  repairs — Partial  or  total  loss 
— Ship  stranded. 
On  Nov.Sf  1865,  a  stea^iship,  when  proceeding  down 
tlie  Missouri,  was  driven  by  a  violent  wind  upon 
a  large  snag   with  stuih  violence  that  the  snag 
went  through  Iter  into  her  hull^  making  a  large 
hole,  from  which  she  soon  filled  tvith  water, 
IShe  was  run  upon  a  bar  and  attempts  made  to 
raise  her,  but  without  success.      She  was  twisted 
and  in  danger  of  breaking  in  two.      On  the  2\st 
the  plaintiff,  considering  the  ship  a  total  loss, 
gave  notice  of  abandonment.      The  defend<ints, 
on  tlie  27th,  raised  her ;  site  teas  repaired  and 
tendered  to  the  plaintiff  on  tits  9th  May,  1866.  The 
actual  repairs  cost  1764dols.  76c. :  the  expense  of 
raising  her  was  12,lS2dols,  82c.     WJien  tendered 
to  the  plaintiff  she  was  worth  J  2,000dols. ;  lier 
valuation  in  the  policy  was  4b,000dols : 
Held,  that  the  plaintiff  was  entitled  to  recover  for 

a  total  loss. 
Wlien  it  appears  that  by  proper  exertions  a  stranded 
vessel  m>ight  have  been  got  off  and  been  fully  re- 
paired  at  a  moderate  cost,  the  abandonment  is 
void,  and  a  partial  loss  only  can  be  recovered; 
and  to  warrant  the  recovery  of  a  total  loss  it  m/ust 
be  proved  that  the  delivery  of  the  vessel  from  tlie 
peril  was,  upon  reasonable  grounds,  judged  to  be 
impracticahte. 
The  right  to  abandon  m^ust  be  determined  by  iJis 
judgment  of  experts,  applied  to  the  condition  of 
the  vessel  at  the  time  of  abandonment, 
Tlie  owners  of  a  vessel  are  not  bound  to  receive  her 
from  the  underwriters  if  there  is  any  material 
deficiency  in  the  repairs,      Slie  must  he  as  good 
as  she  was  before,  and  be  returned  within  a 
reasonable  time. 
If  the  underwriter  takes  possession  of   the  ship, 
although  under  protest,  and  gets  her  off  and  re 
j^airs  iter,  it  is  an  acceptance  of  the  abandonment 
if  he  does  not  return  her  in  a  reasonable  time. 
This  was  an  appeal. 

Wagner,  J. — ^This  was  an  action  brought  upon  a 
policy  of  insurauce  against  the  underwriter  in 
favour  of  the  plaintiffs,  by  which  the  steamboat 
Benton  was  insured  for  5000do]s.  for  one  year,  com- 
mencing on  the  26th  March  1865.     The  policy  is 


in  the  usual  form  of  marine  insurance.  The 
evidence  in  the  case  tendn  to  show  that  on  the 
morning  of  the  3rd  Nov.  1865,  while  the  BenUm 
was  descending  the  Missouri  Eiver,  a  number  of 
miles  above  Omaha,  she  was  driven  by  a  heavy 
wiud  upon  a  large  snag  with  such  violence  that  the 
snag  went  through  her  into  her  hull,  making  a 
large  bole,  from  which  she  soon  filled  with 
water,  and  that  she  was  run  upon  a  bar  as  far  an 
possible.  That  her  ofiicers  immediately  erected 
pumps  and  bulkheads,  and  commenoed  pump- 
ing and  used  their  best  efforts  to  raise  her, 
and  that  they  worked  for  several  days  without 
success.  That  all  the  time  the  waberwas  washing 
out  from  under  midships  and  her  bow,  that  her 
bow  was  settling  down.  She  was  in  a  bad  condi- 
tion, being  twisted,  and  in  danger  of  breaking  in 
two.  While  in  this  condition  the  officers  con- 
cluded that  they  could  only  save  her  machinery, 
and  that  all  the  balance  would  be  a  total  loss. 
These  facts  they  telegraphed  to  the  plaintiff,  at  St. 
Louis,  and  received  instructions  from  him,  and 
they  say  from  the  defendant  also,  to  proceed  to 
wreck  her  as  the  only  means  of  saving  anything. 
The  weather  at  that  time  was  cold,  and  the  river 
about  closing  with  ice ;  that  on  the  21st  Nov.  the 
defendant  took  possession  of  the  boat  or  wreck  for 
the  purpose  of  raising  or  repairing  her,  and  re- 
storing her  to  the  plaintiff  ;  that  on  that  day,  as 
plaintiff  considered  her  a  total  loss,  he  made  a  for- 
mal written  abandonment  of  her  to  defendants ; 
that  on  the  27th  Nov.  defendant  succeeded  in 
raising  the  hull,  as  the  river  bad  fallen  very  much 
in  the  mean  time.  Defendant  started  with  her 
for  St.  Louis  on  the  20bh  March  1866,  being  pre- 
vented from  going  earlier,  as  alleged,  on  account  of 
the  ice,  and  she  arrived  at  that  port  on  the  12th 
April  thereafter.  She  was  then  put  upon  the 
docks  to  be  repaired,  and  on  the  9th  May  1866, 
she  was  tendered  to  the  plaintiff,  six  months  after 
the  loss,  and  two  after  the  expiration  of  the  policy. 
The  actual  repairs  cost  17G4dols.  76o.,  and  the 
expense  of  raising  her  was  12,132do1s.  82o., 
and  she  was  worth  when  tendered  to  the 
plaintiff  12,000dols.  only,  her  valuation  in  the 
policy  being  45,000.  There  was  further  evidence 
going  to  show  that  defendant  did  not  use  proper 
diligence  in  making  the  repairs,  and  that  the  re* 
pairs  could  all  have  been  done  that  were  done, 
within  four  days  after  the  boat  reached  St.  Louis. 
That  the  defendant  did  not  repair  the  injury 
done  by  the  sinking,  and  that  he  well  knew  this — 
that,  in  fact,  it  would  have  cost  from  five  to  six 
thousand  dollars  additional  to  have  repaired  the 
boat  and  put  her  in  substantially  as  good  condition 
as  she  was  when  she  struck  the  snag,  and  that  she 
was  not  properly  repaired  or  tendered  within  a 
reasonable  time.  The  case  was  tried  before  the 
court,  and  upon  certain  declarations  of  law  the 
verdict  was  for  plaintiff.  Without  particularly, 
or  in  detail  noticing  the  instructions  given 
for  the  respondent,  we  will  simply  state  the 
law  as  we  understand  it  in  regard'  to  the  ques- 
tion of  abandonment.  In  Norton  v.  Tlie  Lex' 
ington  Fire,  Life,  and  Marine  Insurance  Company, 
(16  111.  235)  the  court,  after  a  very  free  discussion  of 
the  subject,  say  that  the  right  to  abandon  must  be 
determined  by  the  judgment  of  experts,  applied  to 
the  condition  of  the  vessel  at  the  time  ot  abandon- 
ment ;  and  although  the  cost  of  saving  and  repair- 
ing the  vessel  after  her  abandonment  may  be  less 
than  50  per  cent.,  yet,  if  at  the  time  the  facts  ap- 
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parently  justified  an  abandonment,  it  will  be  good, 
in  Rueknian  v.  Merchants  Louisville  Insurance 
Company  (5  Duer  36),  Duer,  J.,  a  very  high  autho- 
rity on  the  law  of  insurance,  declares  in  the 
opinion,  that,  "  the  true  principle  upon  which  the 
whole  doctrine  of  abandonment  may  be  said  to 
rest,  and  hj  which  alone  its  application,  in  convert- 
ing a  partial  into  a  total  loss  can  be  justified,  is 
that  which  in  the  leading  case  of  Anderson  v. 
WaUis  (2  M.  &  S.  240)  is  stated  by  Lord  Ellen- 
borough,  with  his  accustomed  brevity  and  force. 
It  is,  that  an  abandonment  is  never  to  be  autho- 
rised, except  when,  at  the  time,  the  loss  was 
actually  total,  or  in  the  highest  degree  probable ; 
and  if  we  analyze  the  cases  that  have  settled  the 
law  that  now  prevails  in  England,  we  should  find 
that  it  is  this  principle  that  runs  through,  explains 
and  justifies  them  all.  To  select  an  example  from 
each  class  of  cases :  When  the  vessel  insured  is 
captured,  there  is  an  actual  total  loss ;  but,  as  she 
may  be  recaptured  or  restored,  an  abandonment  is 
necessary  to  warrant  its  recovery ;  a  title  must  be 
vested  in  the  insurers  to  give  them  the  benefit  of  the 

rrecttperandi.  But  when  the  vessel  is  stranded, 
question  whether  the  loss  shall  be  deemed 
partial,  or  so  far  total  as  to  warrant  an  abandon- 
ment, will  depend  upon  the  nature  and  extent  of  the 
peril  in  which  the  vessel  is  involved,  and  the  pro- 
bable difficulty,  hazard,  and  expense  of  attempt- 
ing to  deliver  and  repair  her.  When  it  appears 
that  by-  proper  exertions  she  might  have  been 
gotten  off,  and  have  been  fully  repaired  at  a 
moderate  cost,  the  abandonment  is  void,  and  a 
partial  loss  only  can  be  recovered ;  and  to  warrant 
the  recovery  of  a  total  loss,  it  must  be  proved  that 
the  delivery  of  the  vessel  from  the  peril  was,  upon 
reasonable  im)unds,  judged  to  be  impracticable,  or 
not  to  be  effected  unless  at  an  expense  that  would 
absorb  her  value.  In  other  words  it  must  be  proved 
that  a  loss  actually  total  was  in  the  highest  degree 
probable :  {Fontaine  v.  Plioenix Insurance  Company, 
11  John.  295;  The  Sarah  Ann,  2  Sumn.255.)  Judge 
Story  distinctly  announces  the  rule,  that  in  case  of 
stranding,  the  course  an  owner  uninsured,  in  the 
exercise  of  his  best  judgment,  would  have  followed, 
furnishes  the  correct  test  of  the  right  of  the 
assured  to  abandon :  ( The  Sarah  Ann,  2  Sumn.,  sv^p.) 
Chancellor  Walworth  in  the  case  of  the  American 
Insuraruie  Covfupamy  v.  Ogden  (20  "Wend.  302),  holds 
the  same  doctrine,  and  there  would  seem  to  be  no 
reason  why  the  same  test  might  not,  with  equal 
justice,  be  applied  to  every  case  in  which  an 
absolute  right  to  abandon  is  not  established  by 
conclusive  proof  that  the  cost  of  repairs  would 
have  exceeded  the  value.  The  matter  resolves 
itself  into  a  q^uestion  of  fact,  and  must  be  deter- 
mined by  the  jury  upon  the  evidence  before  them. 
By  the  application  of  these  principles  we  cannot 
say  that  there  was  sufficient  error  in  the  first  of  the 
instructions  given  to  justify  a  reversal.  Although 
they  are  subject  to  some  verbal  criticism,  yet  they 
are  substantially  correct.  But  the  greatest  objec- 
tion is  made  to  the  instructions  given  by  the  court 
which  in  effect  declared,  that  if  the  defendant  on  or 
about  the  2l8t  Nov.  1865  took  possession  of  said 
boat  with  a  view  of  raising  and  repairing  her  and 
retained  her  till  the  9thMay  1866,  before  offering  to 
return  her  to  the  plaintiff,  and  that  she  never  was 
repaired  as  required  by  the  terms  of  the  policy, 
and  that  the  defendant  and  his  agents  knew  that 
she  was  not  so  repaired,  and  that  it  would  have 
required  a  large  additional  sum  of  money  to  have  i 


been  expended  upon  her,  to  have  put  her  in  such 
repair,  and  that  if  the  written  notice  of  abandon- 
ment given  by  plaintiff  was  served  on  the  defend- 
ant on  the  22nd  Nov.  1865,  then  the  plaintiff 
was  entitled  to  recover.  Another  instruction  in 
substance  told  the  jury  that  if  the  repairs  could 
have  been  reasonably  made  in  a  much  shorter 
time,  and  that  the  boat  was  not  repaired  and  ten- 
dered in  a  reasonable  time,  then  the  verdict  should 
be  for  the  plaintiff.  It  seems  to  be  well  settled 
that  the  owners  of  a  vessel  are  not  bound  to  receive 
her  from  the  underwriters,  if  there  is  any  material 
deficiency  in  the  repairs.  She  must  be  made  as 
good  as  she  was  before.  As  to  the  return  of  the 
vessel  within  a  reasonable  time,  the  cases  lay  down 
a  uniform  rule.  I  have  seen  but  one  authority  de- 
nying the  proposition,  and  that  is  an  adjudication 
of  an  inferior  court.  In  Norton  et  al.  v.  The  Lex- 
ington Fire,  Life,  and  Marine  Insurance  €lompa/n>y, 
(su^,),  it  is  held,  that  if  after  an  abandonment,  the 
underwritertal:e8possessionoftheyessel  although 
he  does  it  under  protest,  and  gets  her  off  and  re- 
pairs her,  no  matter  at  how  small  or  great  a  cost, 
it  is  an  acceptance  of  the  abandonment,  if  he  does 
not  return  her  in  a  reasonable  time.  This  principle 
was  first  announced  in  Peele  v.  The  Suffolk  Insu- 
roMce  Company  (7  Peck.  254)  where  it  was  ex- 
plicitly adjudged  that  unless  the  repairs  are  made 
within  a  reasonable  time,  the  insurer  forfeits  his 
right  to  return  the  vessel  and  he  must  be  con- 
sidered as  having  accepted  the  abandonment. 
In  this  last  case  the  reason  for  the  rule  is  thus 
stated  by  Parker,  G.  J. :  "But  the  underwriter  has 
his  duties  as  well  as  his  rights ;  if  he  took  the 
vessel  into  his  possession  to  repair  her,  he  must  do 
it  as  expeditiously  as  possible,  in  order  that  the 
voyage,  if  it  be  not  completed,  may  not  be  destroyed. 
If  be  delay  the  repairs  beyond  a  reasonable  time,  he 
forfeifs  his  right  to  return  the  ship,  and  must  be  con- 
sidered as  taking  her  to  himself  under  the  offer  to 
abandon.  This  principle  cannot  well  be  contested ; 
without  it,  the  underwriters  may  keep  the  assured 
entirely  uncertain  in  regard  to  his  rights  and  in- 
terests, and  put  his  property  in  jeopardy.  The 
right  of  the  insurer  to  take  into  his  custody  the 
vessel  of  the  assured  without  his  consent,  except 
under  the  abandonment,  cannot  exist  without  the 
correlative  duty  to  keep  her  as  short  a  time  as 
possible  under  the  circumstances  in  which  she  may 
be  placed."  The  same  principle  is  again  affirmed 
in  Reynolds  v.  Ocean  InsfUrance  Covvpany  (1  Met. 
160),  and  in  the  case  between  the  same  parties  in 
22  Pich.  191.  We  are  also  informed  by  the  counsel 
for  the  respondent  that  the  principle  has  recently 
been  examined  and  approved  in  the  Supreme  Court 
of  the  United  States,  but  the  decision  has  not  been 
published,  and  we  have  not  yet  seen  it.  The  only 
case  that  we  have  seen  that  controverts  the  above 
authorities  is  the  Marine  Dock  and  Mutual  Insur- 
ance Company  v.  Goodman,  decided  in  the  Mobile 
Court  of  Chancery,  and  published  in  4  Am.  Law. 
Eesr.  481.  This  case  is  not  sufficient  to  overcome 
the  great  weight  of  authority  array  ed  against  it,  ahd 
its  reasoning  does  not  commend  itself  to  our  appro- 
bation. We  see  nothing  objectionable  in  the  action 
of  the  court  in  the  matter  of  giving  and  refusing 
instruction  on  behalf  of  the  appellant.  Oar  con- 
clusion is  that  the  judgment  snould  be  affirmed. 
The  other  judges  concur. 
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Adm.]      The  Nuova  Rappaelina — ^John  Japp  and  Joseph  Kirbt  v,  Feancisco  Durante.      [Adm. 


COUBT    OF    ADMIBALTT. 

Reported  by  H.  F.  Puhcell,  Esq.,  B«nrister«t*Law. 

April  19  and  25, 1871. 

The  Nuova  Eappaelina. 

John  Japp  and  Joseph  Kirby  (apps.)  v.  Francisco 

Durante  (reap.) 
Claim  arising  out  of  the  use  or  hire  of  a  ship — 

Broker's  convmission^^QQ  &  33  Vict,  c,  51,  s,  2, 

suh'sect,  1 — Jurisdiction  of  County  Court. 
A  cluvrter^arty  made  "between  captain  and  char* 

ierers  contained  a  clause  providing  for  payment  of 

commission  to  broker  for  negotiating  charter. 
Held,  that  the  broker  could  not  sue  in  rem  under 

82  &  33  Vict,  c.  51,  s,  2,sub'8ect,  1,  as  he  was  not 

a  party  to  the  charter. 
This  was  an  appeal  from  a  deoinon  of  the  learned 
AsBesBor  of  the  Liverpool  Court  of  Passage. 

On  the  3rd  Dec.  1870,  a  oanse  for  a  claim  alleged 
to  arise  ont  of  an  agreement  made  in  relation  to 
the  ase  or  hire  of  a  ship,  namely,  for  the  sam  of 
S7l,  14a.  9d.,  for  commission  on  the  effecting  bj  a 
charter-party  of  the  ship  Nuova  Eaffaelina  of  the 
appellants  for  the  respondent,  dated  the  l^bh  Nov. 
1870,  was  instituted  in  the  Court  of  Passage  of  the 
borough  of  Liverpool  under  the  provisions  of  the 
County  Courts  Admiralty  Jnrisdiotion  Act  1868, 
and  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act  1869,  on  behalf  of  the  plaintiffs 
(now  appellant€),  against  the  ship  Nuova  Baffaelina 
and  the  master  and  owner  of  the  said  sbip  the 
above-named  defendant  (now  respondent). 

On  the  7th  Deo.  the  defendant  served  the 
plaintiffs  with  notice  of  a  motion  that  the  said 
cause  might  be  dismissed  on  the  ground  that 
the  claim  of  the  plaintiffs  was  not  a  claim 
arising  out  of  any  agreement  made  in  rela- 
tion to  the  use  or  hire  of  any  ship  within  the 
meaning  of  the  County  Courts  Admiralty  Juris- 
diction Amendment  Act  1869,  and  that  the  said 
claim  was  not  enforceable  by  proceedings  in  rem 
or  in  personami  or  otherwise  within  the  Admiralty 
jarisdiction  of  the  said  Court  of  Passage. 

The  learned  judge  dismissed  the  cause  on  the 
ground  that  under  the  32  and  33  Vict.  c.  51,  s.  2, 
sub-sect.  1  (a),  the  court  had  no  jurisdiction  over 
the  subject  matter  of  the  claim.  By  the  charter* 
party  made  between  Captain  Durante  (the  respon- 
dent) and  Messrs.  Shute  and  Hamilton,  the  char- 
terers, it  was  stipulated  thus:  2 J  percent,  com- 
mission is  due  on  the  execution  of  this  charter- 
party  to  Japp  and  Kirby.  Liverpool  (ship  lost  or 
not  lost),  by  whom  the  ship  is  to  be  reported  at  the 
Custom  House  on  her  arrival  at  Liverpool,  or  by 
their  agents,  if  at  any  other  port  of  discharge.  It 
was  for  this  amount  of  commission  that  the  plain- 
tiffs had  instituted  their  suit. 
,  Charles  Bdiseell  for  theskppeWtkJiis. — The  question 

is  whether  the  plaintiffs'  claim  arises  out  of  the 
agreement  contained  in  the  charter-party.  It  was 
contended  by  the  other  side  in  the  court  below  that 
the  words  of  the  section  could  only  mean  that  the 
claim  must  be  one  between  the  shipowner  and  the 
charterers,  or  vice  versa,  and  could  not  extend  to  a 
collateral  claim  not  directly  arising  under  the 
agreement  itself.  But  even  if  this  were  so,  I 
should  contend  that  this  claim  did  directly  arise 

(a)  This  section  gives  the  County  Court  power  to  try 
inter  alia  "  any  claim  arising  out  of  any  acreement  made 
in  relation  to  the  use  or  hire  of  any  ship."' 


out  of  the  agreement.  A  large  jurisdiction  was 
given  to  the  Court  of  Admiralty  by  24  Vict.  o.  10, 
but,  nevertheless,  it  is  reasonable  to  suppose 
that  the.  Legislature,  by  32  and  33  Vict.  c.  51, 
intended  to  give  a  larger  power  than  existed 
under  that  statute.  Further,  having,  by  24  Yict. 
c.  10,  given  a  remedy  by  process  in  rem  for  neces- 
saries supplied  to  foreign  ships,  it  is  not  unreason- 
able to  conclude  that  the  Legislature  intended  to 
S've  a  similar  remedy  in  a  contract  of  this  kind, 
ere  is  a  foreign  ship  in  the  port  of  Liverpool 
without  any  owners  in  this  country.  Before  it  can 
be  turned  to  any  account  in  the  earninp^  of  freight 
shipbrokers  must  be  employed.  Their  claim  to 
commission  arises,  therefore,  directly  out  of  the 
agreement  and  is  within  the  Act. 

Oainsford  Bruce,  for  the  respondent. — First,  the 
right  to  commission  does  not  arise  under  the 
charter-party ;  secondly,  if  it  did,  it  is  still  not  a 
claim  arising  out  of  an  agreement  relating  to  the 
hire  of  a  ship  within  the  meaning  of  the  Act.  (1 ) 
There  is  no  agreement  contained  in  the  charter- 
party  made  by  any  person  on  behalf  of  the  ship 
to  pay  commission  to  the  bioker.  The  broker  is 
no  party  to  the  agreement.  If  he  is  entitled  to 
commission  it  arises  out  of  a  distinct  agreement. 
(2)  The  words  in  the  Act  must  be  interpreted,  not 
in  all  their  latitude,  but  must  have  a  msaning 
attached  to  them  in  accordance  with  the  general 
scope  of  the  Act.  In  the  case  of  the  Dowse  (22 
L  T.  Rep.  N.  S.  627  ;  L.  Rep.  3  Adm.  135).  the 
claim  was  for  necessaries,  and  the  only  question 
before  the  court  was  *'  Is  it  a  claim  for  necessaries  ?  " 
and  the  court  said, "  No."  The  court  put  a  limited 
meaning  on  the  words.  The  Legislature  must  have 
intended  these  words  to  be  qualified  to  some  ex- 
tent when  it  is  considered  that  the  power  given 
by  the  Act  may  be  exercised  in  rem.  It  is  unreason- 
able to  suppose  that  any  claim  having  any  relation, 
however  remote,  to  an  agreement  relating  to  the 
hire  of  a  ship,  is  a  claim  for  which  a  ship  may  be 
arrested.  [Sir  R.  Phillimore. — ^There  is  a  stipu- 
lation for  the  commission  in  the  charter-party. 
Do  you  say  that  if  the  charterers  had  brought  the 
action,  they  would  have  had  no  locus  stam^di  ?]  That 
would  be  a  different  case.  [Sir  R.  Philumore. — 
Tour  objection  rather  goes  to  the  name  of  the  plain- 
tiffs. It  is  a  claim  under  a  charter-party  which  char- 
ter-part J  relates  to  the  use  and  hire  of  the  ship.  You 
say  It  is  an  agreement  not  competent  to  the  particu- 
lar party  to  put  in  force.]  I  should  say  that  it  is  an 
agreement  in  the  charter-party  which  could  not  be 
enforced  by  anybody.  An  agreement  to  pay  com- 
mission is  not  sufficiently  connected  with  the  car- 
riage of  goods  in  a  ship  to  come  within  the  clause 
of  the  Act  of  Parliament.  The  broker  may  have 
his  remedy  for  work  and  labour.  [Russell. — The 
ships  pays  commission  in  the  absence  of  a  con- 
tract to  the  contrary.]  The  claim  exists  inde- 
pendently of  the  charter-party.  It  is  the  nature  of 
the  claim  which  thecoart  must  look  af.  Brokerage 
has  no  relation  to  the  carriage  of  eoods. 

Bussell,  in  reply  cited 

Robertson  v  Wait,  22  L.  J.  209,  Ex. 

Cur.  adv.  vult, 

April  25.  Sir  R.  Philumore.— This  is  an  appeal 
from  the  Court  of  Passage  at  Liverpool  under 
32  &  33  Vict.  c.  51.  The  learned  judge  of  that 
court,  without  assigning  any  reasons,  decided  that 
he  had  no  jurisdiction  to  entertain  the  case.  I  re- 
gret that  I  have  not  the  benefit  of  knowing  the 
grounds  on  which  he  proceeded.    The  point  to  be 
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decided  is,  whether  the  present  plaintiffs,  who  are 
ship  brokers,  are  entitled  to  sue  in  rem  in  the 
Admiralty  Court  for  their  oommission  under  the 
following  oirenmstanoes  :~0n  the  14th  Nov  1870, 
a  charter-party  was  entered  into  between  the  cap- 
tain of  the  Nuova  Baffaelina,  and  certain  Liverpool 
merchants  and  charterers.  In  the  penultimate 
clause  of  that  charter-party  it  is  stated  that 
"2^  per  cent,  commission  is  dae  on  the  exe- 
cution of  this  charter-party  to  Japp  and  Kirby." 
the  preeent  plaintiffs  and  appellants.  It  is 
contended  that  Japp  and  Kirby  may  sue 
for  this  oommission  m  the  Court  of  Passage  by 
reason  of  the  following  words  in  32  &  33  Yict. 
o.  51,  s.  2.  Any  Coanty  Court  with  admiralty 
jurisdiction  may  try  a  cause,  "as  to  any  claim 
arising  out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship."  LhaTC  not  now  to  con- 
sider whether  if  the  charterer's  were  suing  for  the 
commission  in  (question  they  would  not  be  entitled 
to  do  so.  It  IS  very  possible*  that  under  the 
authority  of  Bohertson  v.  Wait  (22  L.  J.  Sz.  209), 
they  might  have  a  locu$  standi  as  trustees  for  the 
broker  for  this  purpose.  I  am  inclined  to  think 
that  if  they  were  so  suing  on  the  charter-party 
the  daim  miitht  be  considered  as  arising  out 
of  the  use  or  hire  of  the » slfip.  But  the 
appellant,  who  is  the  broker,'  cannot  sue  upon 
this  instrument  made  betiivelin  other  parties, 
whatever  use  he  might  make  of  it  as  evidence  ia 
another  action  upon  an  implied  contract  for  hid 
services.  As  the  jurisdiction  of  the  Court  of  Pas- 
sage must  in  this  case  be  founded  upon  a  claim 
growing  out  of  the  charter  party,  a  claim  which  I 
have  said  the  broker  cannot  maintain,  I  must,  for 
the  reasons  which  I  have  stated,  and  those  only, 
dismiss  the  appeal,  with  costs. 
'  Solicitors  for  the  appellants,  Makinaon  and  Oav 
perUer^  agents  for  Bretherton,  Son  and  Hannan, 
Liverpool. 

Solicitors  for  the  respondents*  Chester  and 
Urquharit  agents  for  Tyrer,  Smith  and  Benton, 
Liverpool.  -  .        t 

Tuesday,  Jan.  17*  1871. 

The  Industrie.. 

Ikunage — Where  no  collisionr'JiMrisdiction, 

This  court  has  jurisdiction  where  damage  has  been 

done  or  received  by  a  shim,  aUtlumgh  there  ma^  not 

have  been  any  collision  between  two  or  more  ships. 

The  vessel  B.  B.,  cominfig  up  tJie  chomnel  to  B..  on  a 

dark  morning,  was  compelled  suddenly  to  port  her 

helm  by  reason  of  thfi  vessel  L  being  discovevedi 

across  the  fair  way  of  ihe  chaxmel  tvihout  amy 

light  exhibited,  in  botisequence  ,of  this  'inance/vre 

tJie  B.  B.  took  ihe  grov/nd,  avd  tlumghhena/nchor 

was  let  go,  dragged  itamd  drove  against  the  toivn 

wall  of  H,,  suffering  damage ;       •     '        ^ 

Held  {on  motion  to  strike  ^ut  articles  bf  ihe  answer, 

denying  ihe  jurisdiction^  and  the  relevancy  of  the 

petition  alleging  these  facts),  that  '^e  court  h<»d 

jurisdiction  to  enleriain  the  deiitm,  and  that  a 

good  ground  of  action  had  been  disclosed. 

By  general  maritime  laur,  those  iij^  cftarge  of  a  ship 

aground  at  night  in  the  fair.  j»ay  of  a  navigable 

c^iannel  are  bound  to  tahe^proper  means  to  apprise 

other  vessels  of  her  pasi^m.  .         . 

This  was  a  cause  of  daHi|^  instituted  on  behalf 

of  the  owners  of  the  ^g  Blue  Bell  against  the 

Vessel  Industrie,    The  following  are  the  material 

allegations  contaipoA  in  the  petition 

Vol.  1. 


1.  On  the  11th  Got.  1870  the  brig  Blue  Bell,  of 
the  burthen  of  191  tons  register  or  thereabouts, 
navigated  by  Benjamim  Dickenson  and  a  crew  of 
six  hands,  sailed  from  Shoreham  in  ballast  bound 
to  Hartlepool. 

2.  Shortly  after  five  a.m.  of  the  16th  of  the  said 
month  the  Bhie  Bell,  in  the  prosecution  of  her  said 
voyage,  was  in  the  channel  leading  to  the  harbour 
at  Hartlepool,  proceeding  under  close-reefed  fore- 
topsail  and  fore-topmast  staysail  onlv,  steering 
N.Wjlnd  by  N.  half  N.,  and  making  about  seven 
or  eight  knots  amhour,  with  the  Admiralty  regu- 
lation lamps,  to  wit,  a  green  lamp  on  the  starboard 
side,  and  a  red  lamp  on  the  port  side,  duly  exhibited 
and  burning  brightly,  and  a  good  look-out  was 
being  kept  from  on  board  her. 

3.  The  morning  at  this  time  was  dark,  the  tide 
was  flood  and  of  the  jprce  of  about  one  knot  an 
hour,  flbd  the  wincf  Maa  gale  from  S.S.W. 

4.  Whilst  the  BlmBeUwBS  proceeding  under 
the  circumstances  aforesaid,  the  lights  of  two 
steam- tugs  were  seen  ahead  towards  the  W.  side 
of  the  channel.  The  Blue  Bell  approached  to  pass 
astern  of  the  said  two  steam  togs,  there  being 
room  sufficient  for  her  to  do  so;  but  whilst  so 
doing,  a  vessel,  which  proved  to  be  the  Industrie — 
the*^  vessel  proceeded  against  in  this  cause — and 
wl^ich  had  not  any  light  exhibited,  was  made  out 
ahead  at  the  distance  of  about  fifby  yards  from  the 
Blvs  Bell,  The  helm  of  the  Blv^  Bell  was  then 
ported ;  but  as  soon  as  this  had  been  done,  it  was 
discovered  that  the  Industrie  was  across  the 
channel,  and  that  the  Blue  Bell  was  in  imminent 
danger  of  running  into  the  side  of  the  Industrie, 
and  doing  that  vessel  and  herself  considerable 
injury.  The  helm  of  the  Blus  Bell  was  put  hard 
aport  to  avoid  running  against  the  In,dn4strie,  and 
thereby  the  BUie  Belt  succeeded  in  avoiding  the 
Industrie,  hnt  in  so  doin^,  the  Blue  Bell  was  com- 
pelled to  go  out  of  the  fair  way  of  the  channel,  and 
in  consequence  thereof  she  t«ok  the  ground  close 
under  tHe  bows  of  the  Industrie,  and  although  the 
anchoi^  Cf  the  Blus  Bell  was  immediately  let  go, 
and  h^r  topsail  furled,  she  dragged  her  anchor  and 
drove  against  the  Hartlepool  town  wall,  and  there- 
by sustained  serious  damage,  and  also  did  damage 
to  the  said  wall. 

*5.  The  said  damage  to  the  BUm  Bell,  and  the 
losses  of  the  plaintiffs  by  reason  thereof,  were  oc- 
casioned by  the  negligence  of  those  on  board,  or  in 
charge  of,  the  Industrie,  in  having  got  that  vessel 
across  the  fair  way,  and  in  leaving  her  there  with- 
out any  light  exhibited,  or  other  measures  taken 
to  warn  other  vessels  of  her  position. 

6.  The  measures  taken  by  the  Blue  Bell  to 
avoid  coming  into  collision  with  the  Industrie  were 
proper,  and  were  necessary  for  that  purpose,  and 
after  taking  such  measures,  those  on  board  the 
Blue  Bell  were  unable  to  prevent  the  Blue  Bell 
from  taking  the  ground  ana  striking  the  said  wall, 
and  suffering  the  damage  aforesaid. 

7.  The  said  damage  to  the  Blue  Bell  was  occa- 
sioned by  the  negligence  of  those  on  board  or  in 
charge  of  ihelifMstrie,  and  not  by  any  negligence 
of  those  on  board  the  Blue  Bell. 

An  answer  was  filed  by  the  proctor  for  the 
ownerapf  the  Industrie,  which  contained,  tn^  alia, 
the  follpwin|^  articles :  First,  the  said  proctor  sub- 
<mite  that  this  court  has  not  jurisdiction  in  respect 
of  the  matter  or  things  alleged  by  the  plaintiffs  in 
their  petition  herein.  If  this  court  has  or  shall 
have  jurisdiction,  then^ he  further  says;  secondly,    j 
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the  allegations  contained  in  the  said  petition  are 
irrelevant.  No  damage  is  shown  to  have  been  or 
was  in  fact  done  by  the  Industrie  to  the  brig  Blwi 
Bell  in  the  petition  mentioned. 

E,  G.  OlarJcson. — The  petition  discloses  a  good 
ground  of  action.  The  Blue  Bell  in  the  exercise  of 
proper  caution  and  prudence,  was  compelled  to  port 
to  avoid  running  into  the  Industrie,  and  the  direct 
consequence  of  this  manceuvro  was  the  driving  of 
the  Blue  Bell  agaiuRt  the  walL  When  through  the 
negligence  of  another,  persons  are  compeHed  to 
adopt  a  dangeroas  alternative  and  suffer  injury 
therebyjiability  attaches  to  the  partyguiltyof  negli- 
gence, though  not  the  direct  causa  causans :  (Jones 
V.  Boyce,  1  Stark.)  The  court  has  jurisdiction  to 
entertain  this  action.  It  is  not  necessary,  to  found 
the  jurisdiction  in  a  cause  of  damage,  that  the  plain- 
tiff's vessel  should  come  into  collision  wkh  the 
wrongdoer,  or  that  there  should  be  a  collision  be- 
tween two  ships. 

The  Emery,  L.  Eep.  3  Adm.  48  ;  39  L.  J.  25,  Adm. ; 
23  L.  T.  Rep.  N.  S.  601 ; 

The  Night  Watch,  Lush.  542  ;  32  L.  J.  47,  Adm. ; 

The  Excelsior,  L.  Rep.  2  Adm.  268 ;  37  L  .J.  54,  Adm. ; 
19L.  T.  Rep.  N.  S.87; 

The  Sylph,  L.  Rep.  2  Adm.  24 ;  37  L.  J.  14,  Adm ; 
17L.  T.  Rep.N.  S.519; 

The  Clara  Killam,  L.  Rep.  3  Adm.  161 ;  23  L.  T.  Rep. 
N.  S.  27; 

The  Beta,  L.  Rep.  2  P.  C.  447,  449;  20  L.  T.  Rep. 
N.  S.  988;  38  £.  J.  52,  P.  C. ; 

The  Vhla,  19  L.  T.  Rep.  N.  S.  59 ;   87  L.  J.  16,  Adm. 

The  court  has  jurisdiction  in  this  case  as  part  of 
the  ancient Jurisdicrionof  this  court,  and  also  under 
the  3  &  4  V  ict.  o.  65,  e.  6,  and  the  24  &  25  Vict, 
c.  10,  s.  7. 

Phillimore,  contra. — ^There  is  no  good  cause  of 
action  here.  It  is  necessary  that  there  should  be 
some  default  on  the  part  of  the  defendants  amount- 
ing to  negligence  in  law  to  support  the  action  : 

Adams  v.  Lancashire  and  Yorkshire  Railway  Com- 
pany. L.Bep.  4,  C.  P.  789;  20L.T.Rep.N.S.850; 
fe  L.  J.  277,  C.  P.  ; 

BaiUffs  of  R4)mney  Marsh  v.  Trinity  House,  L.  Rep. 
5Ex.  204;  22 L.  T.  Rep.  N.  8.446;  39 L.  J.  163,  Ex. 
But  here  the  Industrie  was  under  no  obligation  to 
exhibit  a  light.  She  was  neither  under  way  nor 
at  anchor.  The  law  imposes  no  duty  on  the  owners 
of  wrecked  vessels  to  warn  other  vessels  of  her 
position :  {Brown  v.  Malht,  5  C.  B.  699 ;  17  L.  J. 
227,  C.  P.)  The  petition  ought  to  have  shown  that 
there  was  negligence  in  getting  the  ship  into  the 
position  in  which  she  lay.  The  court  has  no  juris- 
diction to  entertain  the  action : 

The  Ida,  Lush.  6 ;  1  L.  T.  Rep.  N.  S.  417  ; 

The  Robert  Pow,  Br.  &  Lush.  99  ;  32  L.  J.  164,  Adm  ; 
9  L.  T.  Rep.  N.  S.  237. 
Clarleson  in  reply. — Brown  v.  MaMet  is  an  autho- 
rity to  show  that  a  duty  does  remain  attached  to 
the  owner  as  long  as  the  possession  is  retained. 
He  also  referred  to  the 

Sarah,  Lush.  549,  and 

White  v.  Crisp,  10  Ex.  812 ;  23  L.  J.  317,  Ex. 
Sir  RoBEET  Phillimore. — ^The  case  set  up  by  the 
plaintiff,  the  owner  of  the  Blue  Bell,  is  as  follows  : 
The  Blue  Bell,in  the  prosecution  of  a  voyage  from 
Shoreham  to  Hartlepool,  was,  at  five  a.m.  of  the 
16th  Oct.,  in  the  channel  leading  to  the  harbour  at 
Hartlepool  under  close-reefed  fore-topsail  and 
fore-topmast  staysail,  steering  N.W.  by  N.  ^  N. 
The  morning  was  dark,  the  tide  was  flood,  and  the 
wind  was  a  gale  from  the  S.S.W.  Whilst  the  Blue 
Bell  was  proceeding  in  these  circumstances  she 
was  obliged,  on  account  of  the  Industrie  being 
across  the   fairway  of  the  channel  without  any 


light  exhibited,  suddenly  to  port  her  helm ;  by 
this  manoBUvre  she  took  the  ground  close  under 
the  bows  of  the  Industrie,  and  uthough  her  anchor 
was  let  go,  she  dragged  it,  and  drove  against  the 
Hartlepool  town  wall,  and  thereby  sustained 
damage  from,  and  also  did  damage  to,  the  walL 
It  is  ^eged  by  the  plaintiff  that  the  damage  was 
occasion^  by  the  negligence  of  those  in  charge  of 
the  Industrie,  "  in  having  got  that  vessel  across 
the  fair  way,  and  in  leaving  her  there  without  any 
light  exhibited  or  other  measures  taken  to  warn 
otner  vessels  of  the  danger ;"  and  it  is  alleged  that 
the  measures  taken  by  the  Blue  Bell  were  proper 
and  necessary.  The  allegations  in  the  petition  in 
fact  substantially  amount  to  this :  that  b^  the 
negligence  of  those  in  charge  of  the  Industrie,  the 
crew  of  the  Blus  Bell  were  obliged  to  run  their 
vessel  ashore,  and  against  the  Hartlepool  town 
wall.  Those  articles  of  the  answer  to  which  the 
present  application  relates,  allege  that  this  ooni*t 
has  not  jurisdiction  to  entertain  the  suit,  and  that 
the  statements  contained  in  the  petition  are  irre- 
levant. The  3  &  4  Yict.  c.  66,  s.  6,  enacts  that  this 
court  shall  have  jurisdiction  *'  to  decide  all  claims 
and  demands  whatsoever  in  the  nature  of  damage 
received  by  any  ship."  The  Admiralty  Court 
Act  1861,  8.  7,  enacts  that  this  court  shall 
have  jurisdiction  "  over  any  claim  for  damage 
done  by  any  ship."  It  is  undisputed  that  if  the 
Blue  Bell  had  come  into  actual  collision  with  the 
Industrie,  the  court  would  have  had  jurisdiction  to 
entertain  any  claim  for  damage  occasioned  by  the 
collision ;  and  I  am  unable  to  see  why  there  should 
be  any  difference  in  the  rights  of  the  parties  simply 
because  the  Blue  Bell  in  order  to  prevent  a  collision 
with  the  Industrie  was  compellcKl  to  go  out  of  the 
fair  way,  and  in  consequence  received  damage.  If 
the  Blue  Bell  can  make  out  that  the  misconduct  or 
careless  navigation  of  those  in  charge  of  the 
Industrie  rendered  it  necessary  for  the  iBlue  Bell 
to  execute  the  manceuvre  which  caused  her  to 
receive  the  damage,  1  think  she  is  entitled  to  main- 
tain this  suit.  There  has  no  doubt  been  some 
fluctuation  in  the  decisions  as  to  the  extent  of  the 
jurisdiction  of  this  court  in  cases  of  damage,  but  I 
think  it  is  now  established  that  this  court  has 
jurisdiction  where  damage  has  been  done  or  re- 
ceived by  a  ship,  although  there  may  not  have 
been  any  collision  between  two  or  more  ships. 
It  has  been  strongly  contended  on  behalf  of  the 
defendant  that  it  does  not  appear  that  in  this  case 
the  damage  was  caused  by  any  act  or  default  on 
the  part  of  the  crew  of  the  Industrie  amounting  in 
law  to  negligence.  But  the  principal  upon  which 
the  case  of  Brovm  v.  Mallett,  referred  to  in  support 
of  this  contention,  was  decided,  clearly  applies  only 
to  cases  in  which  a  vessel  has  been  abandoned  or 
has  ceased  to  be  under  the  control  or  management 
of  her  owner  or  his  servants.  In  the  present  case 
the  petition  does,  I  think,  substantially  aver  that 
the  acts  of  negligence  oomplained  of  were  owing  to 
the  conduct  of  those  who  were  on  board  of  or  in 
charge  of  the  Industrie,  and  I  am  of  opinion  that 
the  defendants  cannot  contest  their  liability  upon 
the  suggestion  that  the  Industrie  had  passed  out 
of  their  control  without  pleading  facts  to  support 
that  defence.  It  has  been  contended  that  there 
was  no  obligation  upon  those  in  charge  of  the 
Industrie  to  exhibit  any  light  to  warn  other  vessels 
of  her  position.  But,  independently  altogether  of 
the  ''Regidations  for  preventing  CollisionB  at  Sea," 
I  think  those  in  charge  of  a  vessel  aground  at 
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night  in  the  fairwfty  of  a  navigable  channel  are 
bound  by  the  general  maritime  law  as  admioistered 
in  this  conrt  to  take  proper  means  to  apprise  other 
vessels  of  her  position.  I  order  the  articles  in  the 
answer,  objected  to,  to  be  struck  ont ;  bat  as  there 
have  been  fluctnatini^  decisions  in  this  court  on 
the  question  of  jurisdiction,  I  shall  make  no  order 
as  to  costs. 

Solicitor  for  plaintiffs,  Cooper. 

Proctor  for  defendants,  StoJcei. 


Tuesday,  May  9. 1871. 

The  Loeetta, 

County  Courts  Admiralty  Jurisdiction  Act  (31  ^  32 

Vict.  c.  71),  s.  9 — Leave  to  proceed. 
The  court  has  no  power  to  grant  leave  to  proceed  in 

the  High  Court  of  Admiralty,  under  the  County 

Courts  Admiralty  Jurisdiction  Act  1868, «.  9,  when 

proceedings  have  already  been  instituted. 

This  was  a  suit  for  necessaries  instituted  against 
the  above-named  ship.  She  bad  been  repaired  in 
a  Spanish  port  io  March  1870,  and  had  sailed. 
The  plaintiff  heard  that  she  was  in  Falmouth 
waiting  for  orders  at  the  end  of  April  in  this 
year,  and  had  her  arrested  in  this  court.  The 
amount  claimed  was  under  1502. 

Webster  moved  for  an  order  under  the  County 
Courts  (Admiralty  Jurisdiction)  Act  1868,  s.  9  (a), 
for  leave  to  proceed  with  the  suit. 

Clarkson,  contra. — The  Court  has  no  power  to 
make  snch  an  order,  and  cannot  under  the  Act 
bring  the  defendant  here  whether  he  likes  it  or 
not. 

Sir  B.  Phillimoee.— Where  proceedings  have 
been  instituted  the  conrt  has  no  power  to  interfere, 
and  parties  must  proceed  on  their  own  responsi- 
bility. 

Webster. — The  section  reads  as  to  any  proceed- 
ings,  whether  taken  ar<  the  beginning  of  a  suit 
or  afterwards.  Unless  the  words  "  take  proceed- 
ings '*  mean  "  institute  suit,"  any  proceedings  must 
be  meant.  It  may  affect  our  right  to  costs,  as  the 
court  will  say  that  we  ought  to  have  applied  for 
leave  to  proceed. 

Sir  E.  PHiLLiMOEB.^This  was  an  application  to 
avoid  the  risk  of  being  condemned  in  costs  at  the 
hearing  of  the  cause.  The  9th  section  of  the 
Coun^  Courts  Admiralty  Jurisdiction  Act  1868 
provides  that,  if  any  person  shall  take  proceedings 
in  the  High  Court  of  Admiralty  which  he  might 
have  taken  in  the  County  Court,  except  by  order 
of  the  judge,  and  shall  not  recover  over  a  certain 
Bnm»  he  shall  be  condemned  in  costs,  unless  the 
judge  shall  certify.  There  are  two  modes  of  avoid- 

(a)  Sect.  9.-;-If  any  person  shall  take  in  the  High 
Court  of  Admiralty  of  England  or  in  any  saperior  oouct 
proceedings  which  he  might,  without  agreement,  have 
taken  in  a  Connty  Conrt,  except  by  order  of  the  judge  of 
the  High  Court  of  Admiralty,  or  of  snch  superior  court, 
or  of  a  County  Court  having  admiralty  juriMiction,  and 
shall  not  reoover  a  sum  exceeding  the  amount  to  which 
the  jurisdiction  of  the  County  Court  in  that  admiralty 
cause  is  limited  by  this  Act,  and  also  if  any  i>er8on 
without  agreement  shall,  except  by  order  as  {foresaid, 
take  proceedings  as  to  salvage  in  the  High  Court  of 
Admiralty  or  in  any  superior  court  in  respect  of  pro- 
perty saved,  the  v|uue  of  which  when  saved  does  not 
exceed  lOOOl.,  he  shall  not  be  entitled  to  costs,  and  shall 
be  liable  to  be  condemned  in  costs,  unless  the  judge  of 
the  High  Court  of  Admiralty  or  of  a  superior  court  be- 
fore whom  the  cause  is  tried  or  heard  shall  certify  that 
it  was  a  proper  admiralty  cause  to  be  tried  in  the  High 
Court  of  Admiralty  of  England  or  in  a  superior  court; 


ing  being  condemned  in  costs  in  proceedings 
which  might  have  been  taken  below.  A  plaintiff 
may  come  here  before  proceedings  are  instituted, 
or  the  court  may  certify  at  the  end  of  the  hearing. 
The  9bh  section  only  gives  power  to  grant  orders- 
to  proceed  in  this  conrt  before  any  proceedings 
have  been  instituted.  The  application  must  be 
refused. 

Solicitors  for  the  plaintiff,  Ingledew  and  Co. 

Solicitors  for  the  aefendants,  Clarkson  and  Co. 


Wednesday,  May  10, 1870. 

The  Beaumaeis  Castle. 

Costs — County  Court  Admiralty  Jurisdiction  Act 

1868,  ss.  9.  21. 
The  court  will  certify  for  costs  where  it  is  less  expert 

sive  to  try  in  London  than  in  a  County  Court, 

This  was*^a  cause  of  salvage,  instituted  by'certain 
Deal  boatmen  against  the  Beawnaris  Castle  for 
salvage  services  rendered  by  them  on  March  9th 
1870.  There  was  a  tender  of  11  Of.,  and  the  court 
awarded  1007.  above  the  tender.  At  the  time  of 
the  institution  of  the  suit  the  ship  was  at  Cardiff, 
and  if  the  suit  had  been  tried  in  the  Connty  Court 
it  would  have  been  tried  at  Cardiff. 

The  Admiralty  Advocate  (Clarkson  with  him) 
asked  the  judge  to  certify  for  costs,  on  the  ground 
that  it  would  have  been  more  expensive  to  try  at 
Cardiff,  as  the  witnesses  and  owners  were  all  in 
or  near  London. 

Milward,  Q.C.  {Cottenhami  with  him)  objected. 

Sir  E.  Fhillihoee. — I  shall  certify  for  costs  in 
this  case  on  the  ground  that  trying  in  this  court 
has  been  a  less  expense  than  trying  below.  At 
the  beginning  of  this  suit  the  vessel  was  at  Cardiff, 
and  under  the  21st  section  of  the  County  Courts 
Admiralty  Jurisdiction)  Act  the  case  would  have  to 
be  tried  at  Cardiff.  The  witnesses  for  the  plaintiffs 
are  nearer  London  than  Cardiff,  and  the  owners 
likewise  live  in  London,  and  so  it  is  a  saving  of 
expense  to  try  in  London  rather  than  take  all  tho 
witnesses  down  to  Cardiff. 

Solicitors  for  the  plaintiffs,  Lowless  and  Nelson. 

Solicitor  for  the  defendants,  Saxton, 


XrmTED  STATES  DISTBICT  COXTBT. 

Collated  by  F.  O.  CmuMP,  Eiq.,  Barrister^t-Law. 

EASTERN  DIVISION  OF  MICHIGAN. 

In  Admiealty. 

The  Tug  Steangee. 

Tugs — Duties  of— Duties  of  tow  vessels  to  avoid  in* 
jury — Sheering  of  tow — Dangers  of  passage. 

The  doctrine  that  a  tug  is  liable  for  an  injury  to 
the  tow,  unless  the  tug  can  show  that  she  was  not 
in  fault,  applies  exclusively  to  cases  of  injury  re* 
suiting  from  the  tnolation  or  neglect  of  some  duty 
coming  within  the  scope  of  the  duties  devolving 
upon  that  doss  of  employment. 

Whilst  being  towed  by  a  tug  a  schooner  sheered  out 
of  the  course  and  struck  upon  a  sunken  rock : 

Held,  that  it  was  the  duty  of  the  iow  to  follow 
directly  in  the  course  of  the  tug,  and  that  the  tug, 
therefore,  was  not  liable  for  damages  resulting 
from  the  accident.  It  is  no  part  of  the  duty  of  the 
tug  to  take  precautions  against  the  sheering  of  the 
tow ;  but  if  the  tow  sheers  in  consequence  of  a 
mancefuvreof  the  tug,  and  thereby  sustains  damage. 


the  tug  is  liahlet 


Digitized  by  VJVjO 


le 


20- 


MARITIME  LAW  CASES. 
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The  Tug  Stbangee. 


[American  Reps. 


QucBre,  whelker  it  is  the  duty  of  a  tug  to  inform 

tow  of  dcmger  in  the  passage. 
This  was  a  libel  against  the  tug  Stranger,  for  tm- 
skilfnl  towing  of  the  sohooner  Monteagle  throngh 
the  Sanit  Ste.  Marie  canal,  on  the  24ih  Jane  1868, 
in  consequence  of  which  she  was  cansed  to  strike 
a  snnken  rock  at  the  entrance  to  the  canal,  near  its 
westerly  side,  breaking  a  hole  throngh  her  bottom, 
and  causing  her  to  sink  juRt  below  the  lower  lock. 
Schooner  claims  damages  for  salvage  expenses, 
repairs,  detention  &c  ,4n  the  sum  of  5746dols.  40c. 

The  faults  alleged  against  the  tu^  are :— 

1.  That  she  entered  the  canal  with  her  tow  at 
too  late  an  hour. 

2.  Entered  at  too  great  speed. 

3.  Entered  to  the  right  of  the  centre  of  the 
canal  instead  of  the  left  ot  the  centre,  an  she 
should  have  done,  to  avoid  drawing  the  schooner 
upon  tie  sunken  rock,  the  locality  of  which  was 
well  known  to  the  tug  and  was  unknown  to  the 
schooner. 

4.  Failure  to  inform  the  schooner  of  the  exis- 
tence and  location  of  said  sunken  rock,  or  to  give 
any  information,  or  orders  u>  the  schooner  as  to 
entering  and  getting  through  the  canal  safely. 

5.  Let  her  oteam  run  down,  and  so  failed  to 
handle  the  schooner  properly,  in  view  of  her  con- 
dition, and  thereby  oaosing  her  to  strike  again 
below  the  lower  lock. 

6.  The  master  of  the  tug  left  her  after  entering 
the  canal,  thereby  neglecting  his  duty. 

7.  The  master  of  the  tug  failed  and  omitted  to 
inform  himself  of  how  much  water  the  schooner 
drew,  and  how  much  cargo  she  carried,  as  was  his 
duty,  and  as  was  the  custom,  before  attempting  to 
take  her  through  rh^oanal. 

The  answer  of  John  R.  Gillett,  and  other  owners 
of  the  tug,  admits  the  towing  as  alleged,  and  denies 
all  the  allegations  in  the  libel,  of  fault  on  the  part 
of  the  tug,  and  charges  that  if  the  schooner  struck 
a  sunken  rock  at  the  entrance  of  the  canal,  it  was 
in  consequence  of  her  not  following  in  the  wake  of 
the  tng,  caused  by  the  schooner  being  badly 
managed  and  by  her  sheering  to  the  westward 
at  the  entrance  of  the  canal  that  the  injury 
caused  thereby  was  slight^  and  was  not  the  cause 
of  the  schooner  sinking  below  the  locl^ ;  that  the 
sinking  of  the  schooner  at  that  point  was  in  con- 
sequence of  her  striking  a  rock  there,  and  was 
caused  by  the  negligence  and  mismanagement  on 
the  part  of  the  schooner,  and  without  any  fault- on 
the  part  of  the  tng.  The  evidence  will  be  noticed 
in  the  opinion  so  far  as  necessary  to  a  decision  of 
the  case. 

jff.  B.  Brown  and  W,  A,  Moore  for  the  tug. 

A.  Russell  for  the  schooner. 

Opinion  by  Longteak,  J. — ^The  towing  and  saV 
vage  services  and  supplies  rendered  and  furnished 
by  the  tng,  and  the  reasonableness  of  the  charges 
therefore  being  admitted,  nothing  remains  hut 
to  consider  and  determine  the  case  of  the  libel 
against  the  tng.  It  may  be  regarded  as  now  well 
settled  that  tugs  are  not  liable  as  common  carriers. 
They  are,  however,  hound  to  use  ordinary  care, 
skijl,  ana  diligence  in  taking  up,  arranging,  and 
managing  their  tows.  The  vessel  being  towed  has 
also  certain  duties  to  perform,  among  which  are  to 
follow  the  tug,  and  in  situations  of  cfangcr,  to  use 
all^  possible  means  to  avoid  injury,  and  when 
injury  ensues,  to  do  all  in  its  power  to  make 
the  injury  as  light  as  possible.  The  primair 
injury  complained  of,  and  the  one  from  whion 


all  the  damages  alleged  are  claimed  to  have  flowed, 
is  that  caused  by  the  schooner  striking  a  sunken 
rock  at  the  entrance  of  the  canal.  If  the  tng  is 
not  in  fault  for  this  injury*  then  she  is  not  liahle  ab 
all.  If  she  is  liable  for  this  primary  injury,  then 
she  is  also  liable  for  all  subsequent  ininries  and 
damages,  to  the  schooner  necessarily  and  naturally 
flowing  from  or  caused  by  it,  and  which  could 
not  have  been  avoided  by  ordinary  care  and  dili- 
gence on  the  part  of  the  schooner.  The  whole 
gravamen  of  the  case  is  contained  in  the  third 
article  of  the  libel,  and  is  stated  in  the  following 
words :  "  Third.  That  said  tug  proceeded  on  said 
VQyage,  and  while  in  said  cansl,  towed  said  schooner 
out  of,  and  4way  from  the  proper  and  ordiuarv 
course  in  the  centre  and  easterly  side  of  said  oanaU 
fiwards  the  westerly  side  thereof,  and  ran  said 
schooner  npon  a  sunken  rock,  upon  said  wenterly 
side,  staving  a  hole  iu  her  bottom,  whereof  she 
soon  sunk  j  nst  below  the  lower  lock."  And  further 
on,  in  the  fourth  article,  it  is  alleged,  *'  that  the 
master,  mate,  second  mate,  and  wheelsman  were 
on  deck,  and  kept  said  schooner  directly  after  said 
tug,  and  the  damage  was  occasioned  solely  by  the 
fault  of  said  tng,  and  without  fault  on  the  part 
of  said  schooner,"  thus  recognising  the  duty  of 
the  tow,  as  above  stated,  t6  keep  directly  afler 
the  tug.  The  flrnt  important  inquiry,  therefore,  is, 
did  the  tug  "  run  the  schooner  upon  a  sunken 
rock,"  as  alleged,  and  conceding  that  the  schooner 
did  run  upbn  a  sunken  i^ock,  did  she  do  so  while 
following  directly  after  the  tug,  and  if  not,  then  was 
it  in  any  manner  occasioned  by  the  fault  of  the  tugP 
I  think  these  questions  are  fully  answered  by  a 
simple  statement  of  the  fact  clearly  appearing  by 
the  proofs,  and  in  regard  to  which  there  is  no  con- 
troversy, viz.,  that  on  entering  the  canal  the 
schooner  took  a  sheer  some  distance,  how  far  does 
not  appear,  to  starboard,  and  that  it  was  while  she 
was  taking  this  sheer  she  was  struck.  The  tu^  is 
not  charged  in  the  pleadings  or  proofs  with  being 
in  any  manner  in  fault  for  the  sheering  of  the 
schooner,  and  as  it  is  clear  that  she  struck  solely 
in  consequence  of  such  sheering,  and  would  have ' 
gone  clear  if  she  had  been  kept  as  she  is  alleged  to 
have  been,  directly  after  the  tug,  it  is  equally  clear 
that  the  tug  cannot  be  held  in  any  manner  respon- 
sible for  the  schooner  striking  as  she  did.  The 
case  of  the  Angelina  Coming  (I  Benedict's  B ), 
cited  by  libellant's  advocate,  was  not  one  of  the 
sudden  sheering  of  the  tow  from  bad  steering 
qualities  or  otherwise,  as  in  this  case,  and  conse- 
quent running  upon  a  sunken  rock,  but  was  that 
of  the  sagging  or  hanging  off  of  the  tow  to 
leeward  occasioned  pro£ibly  by  the  change  of 
course  of  the  tug.  It  is  very  easy  to  see  how 
a  tug,  knowing  of  the  existence  and  location  of 
a  snnken  rock,  should  be  held  responsible  for 
running  a  tow  upon  such  rock  in  consequence  of  a 
change  of  course  resulting  in  the  sagging  or  hang- 
ing off  of  the  tow  in  such  a  way  as  to  bring  her 
upon  the  rock.  In  that  case  the  tug  would  be  in 
fault  for  not  having  made  due  allowance  for  the 
sagging  of  the  tow  in  consequence  of  the  change 
of  course;  which  is  very  different  from  a  case  of 
sheering  of  the  tow  solely  on  her  own  account,  and 
not  on  account  of  any  act  or  mancsuvre  of  the  tug, 
and  which  the  tug  could  not  have  anticipated,  or 
guarded  against  even  if  anticipated,  because  it 
would  have  been  impossible  to  have  known  before- 
hand which  way  the  tow  might  sheer.  In  that 
case  it  was  held  that,  whether  the  sagging  of  the 
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tow  WA8  chargeaUe  to  the  pilot  of  the  tag  or  to  the 
men  on  the  tow  was  immaterial,  for  the  reason 
that  the  danger  was  not  known  to  either.      What 
woold  have  been  the  result  if  the  danger  had  been 
known  to  the  tng  and  not  to  the  tow,  and  the  sag- 
ging of  the  tow  in  coneeqnenoe  of  which  the  isjary 
ooonrred  had  been,  as  in  this  case,  chargeable  to 
the  tow,  the  oonrt  does  not  intimate.    The  case  of 
the  Quiek$iep  (0  Wallace  B.,  670).  holding  that  the 
tag  is  liable  for  an  injnry  to  the  tow,  nnless  the 
toK  can  show  that  she  was  not  in  faalt,  applies  ex- 
olnsiTely  to  cases  of  injury  resulting  from  the 
Tiolation  or  neglect  of  some  duty  coming  within  the 
scope  of  the  duties  devolving  upon  that  class  of  em- 
ployment.   In  that  case  the  primary  cause  of  the 
mjury  was  the  use  of  imperfect  and  insufficient 
towing  lines,  and  the  court  held  that  it  was  among 
the  duties  of  the  tng  to  see  that  the  lines  weve 
sufficient,  and  she  was  therefore  held  liable.    But 
it  certainly  cannot  be  considered  among  the  duties 
of  a  tug  to  anticipate  and  guard  against  the  tow 
taking  a  sudden  sheer  to  the  righti  or  to  the  left, 
as  it  might  happen.    [Having  found  the  first  three 
charges  unsupported,  the  Court  as  to  the  fourth 
said?)    That  the  tug  failed  to  inform  the  schooner 
of  the  existence  and  location  of  the  sunken  rock, 
or  to  give  the  schooner  any  information  or  oiders 
in  relation  to  entering  and  getting  through  the 
« canal  safely.    Without-stopping  to  argue  the  ques- 
tion whether  it  was  or  was  not  the  duty  of  the  tug 
to  give  such  jnformatioti,  under  the  circumsrances 
of  this  case,  or  in  any  case  of  towage  through  the 
Saolt  canal,  a  channel  perfectly  familiar  to  all  the 
navigators  of  the  upper  lakes,  and  through  which 
those  in  charge  of  the  schooner  had  frequently 
passed,  it  is  a  sufficient  answer  to  this  charge,  that 
under  the  proofs  in  this  case  it  is  evident  that 
such  &ilure  to  give  the  information  specified  did 
not  in  any  manner  contribute  to  the  catastrophe. 
Besides,  this  charge  is  inconsistent  with  the  theory 
of  the  libel  and  the  proofs  in  the  oase.  The  theory 
of  the  libel  is  that  the  accident  happened  while  the 
schooner  was  following  directly  after  the  tug,  and 
that  it  so  happened  in  consequence  of  the  tus 
drawing  her  against  or  upon  »he  rock.    The  proof 
shows  that  it  did  not  so  happen,  but,  on  the  con- 
trary, that  if  the  schooner  had  so  followed  the  tug 
she  would  have  passed  in  perfect  safety.    Under 
this  theory  and  these  proofs  it  was  entirely  a 
matter  of  indifference  whether  such  information 
was  given  or  not.    On  all  other  points  the  Court 
found  that  the  proofe  failed,  and  dismissed  the  libel. 


OOVBT  OF  TSE  TOITEB 
STATES. 

Collated  hf  F.  0.  Obump,  Esq.,  Barrifter^kt-Law. 

Monday,  March  27, 1871. 
New  England  Mt^tual  Mabine  Insuhancb  Com- 
pany V.  Dunham. 

Admir(Ulyiurt$dietion^MarUimec(mtr<icl''Marine 
insuranee^Damage  to  §hip^Claim  on  policy, 

Tk$  contract  of  marine  insurance  is  a  maritime  eon- 
trad,  and  a  claim  in  personam  aricing  oui  of  it 
ie  eogninble  in  admiralty. 

A  Ubel  in  percanom  was  fiUd  hy  D,  against  the 
N.  B.  M  L  company,  to  recover  a  loss  on  a  policy 
on  the  Albina.  The  vessel  was  run  into  hy 
another  vessel  owing  to  the  negligent  navigation  of 
the  loiter,  whereby  she  sustained  damage,  and  the 
eoft  of  repairs  formed  the  subject  qf  tli  dwn  / 


Held,  that  th^  district  court  of  admiralty  had 
juriediciion  to  enferiain  the  ehiim,  under  the  coti' 
stitution  of  the  United  States,  declaring  that  the 
judicial  power  ehould  extend  to  **  aU  cases  of  ad- 
miralty and  maritime  juriediction." 
The  opinion  of  Story,  J.,  in  De  Jjovio  v.  Boib 

(2  Qallison  398),  approved  and  adopted. 
Semble,  that  having  regard  to  the  maritime  codes  of 
all  European  countriejf,  oAiftir^y  juriediclioi^ 
ought  to  embrace  all  maritime  contracfe,  and  that 
contracte  the  suhject-matter  of  which  is  maritin^e 
are  not  the  less  maritime  cqntracfs  because  th**y 
are  made  and  are  to  be  performed  elsewhere  than 
on  the  high  seas. 
The  English  nUe  to  the  contxary  criticised  and  dis' 
approved. 

This  was  an  appeal  from  a  divided  opinion  of 
the  Judges  of  tne  Circuit  Court  Of  thjt)  Uuit^ 
States  for  the  DiHtrict  of  Massachusetts. 

A  libel  in  persona/m  was  filed  in  the  District 
Court  for  the  district  of  Massachusetts  by  Dunham 
against  The  New  England  Mutual  Marine  Insu- 
rance Company,  on  a  policy  of  insurauce,  dated  i^t 
Boston  on  the  2nd  March  1863,  whereby  the  in- 
surance company,  a  corporation  of  Massachusetts, 
agreed  to  insure  Dunham,  the  libellaut,  a  cit'zen  of 
Now  York,  in  the  sum  of  10,1000  doLs.,  for  whom  it 
might  concern,  on  the  vessel  called  iheAlhina,fot  one 
year,  against  the  perils  of  the  seas  and  other  perils 
mthe  policy  mentioned;  and  the  libellaut  alit'ged 
that  within  the  year  the  said  vessel  was  run  into 
by  another  vessel  on  the  high  seai^t  throuKh  the 
negligence  of  those  navigating  the  said  other 
vessel,  and  sustained  much  damage,  and  that  the 
libellaut  had  expended  large  sums  uf  money  in  re- 
pairing the  same,  of  wh  ch  he  claimed  payment  of 
the  insurance  company;  aud  rhe  quHittion  was, 
whether  the  district  court,  silting  in  admiralty, 
has  jurisdiction  to  entertain  a  libel  ^nper8onam^oa 
a  policy  of  marine  insurance  to  recover  for  a  los^. 
B&4i>LBT.  J. — This  precise  cmestion  has  never 
been  decided  by  this  court.  But,  in  our  vieyr, 
several  decisions  have  been  made  which  derermine 
the  principJe  on  which  the  case  depends.  The 
geneiral  jurisdiction  of  the  district  court  in  admi- 
ralty and  maritime  cases  has  been  heret<  'fore  so 
fully  discussed,  that  it  is  only  neoesa^v  to  refer  to 
them  very  briefly  on  this  occssinn.  The  constitu- 
tion declaree  that  the  judicial  power  of  the  Uoired 
States  shall  extend  "  to  all  canes  of  admiralty  and 
maritime  jurisdiction,"  without  defining  the  limits 
of  that  jurisdiction.  Congress,  by  the  Judiciary 
Act,  passed  at  the  first  session,  ii^h.  Sept.  1789, 
established  the  districts  courts,  and  conferred  u  pon 
them,  among  other  things.  *'exolu>ive  original 
oognizanoe  of  all  civil  case:*  of  admiralty  and  mari- 
time jurisdiction."  As  far  as  regards  civil  cases, 
therefore,  the  jurisdiction  of  these  courts  was  thus 
made  oo-extensive  with  the  constitutional  gift  of 

C^icial  power  on  this  subject.  Much  controversy 
arisen  with  rM;ard  to  the  exteut  of  this  juris- 
diction. It  ia  wellknown  that, in  England,  great 
jealousy  of  the  admiralty  was  long  exhibited  by 
the  oourts  of  common  law.  The  admiraky  courts 
were  originally  established  in  that  and  other  mari- 
time countries  of  Europe  for  the  protection  of 
oommeroeand  the  administration  of  that  venerable 
law  of  chesea  whichreaohesbackto  thesouroeslong 
anterior  even  to  those  o|  the  civil  law  iuelf ;  which. 
Lord  Mansfield  says,  is  not  the  law  of  any  particular 
oountry,  but  the  general  law  of  nations ;  and  w  hich 
is  fou^dedon  «ibebrqadfi8tprinij^j)^e(j^^^ 
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justice,  deriving,  however,  mncb  of  its  complete- 
ness and  symmetry,  as  well  as  its  modes  of  pro- 
ceeding, from  the  civil  law,  and  embracing,  alto- 
gether, a  system  of  regnlations  embodied  and 
matured  bv  the  combined  efforts  of  the  most 
enlightened  commercial  nations  of  the  world.  Its 
system  of  procedure  has  been  established  for  ages, 
and  is  essentiallv  founded,  as  we  have  said,  on  the 
civil  law ;  and  this  is  probably  one  reason  why  so 
much  hostility  was  exhibited  against  the  admiralty 
by  the  courts  of  common  law,  and  why  its  jurisdic- 
tion was  so  much  more  crippled  and  restricted 
than  in  any  other  state.  In  all  other  countries 
bordering  on  the  Mediterranean  or  the  Atlantic, 
the  marme  courts,  whether  under  the  name  of 
admiralty  courts  or  otherwise,  are  generally  in- 
vested with  jurisdiction  of  all  matters  arising  in 
marine  commerce,  as  well  as  other  marine  matters 
of  public  concern,  such  as  crimes  committed  on  the 
sea,  captures,  and  even  naval  affairs.  Bat  in  Eng- 
land, partly  under  strained  constructions  of  Parlia- 
mentary enactments,  and  partly  from  assumptions, 
of  public  policy,  the  common  law  courts  succeeded 
in  establishing  the  general  rule  that  the  jnrisdic- 
tionof  the  admiralty  was  confined  to  the  high  seas, 
and  entirely  excluded  from  transactions  arising  on 
waters  within  the  body  of  a  country,  such  as  rivers, 
inlets,  and  arms  of  the  sea  as  far  out  as  the  naked 
eye  could  discern  objects  from  shore  to  shore,  as 
well  as  from  transactions  arising  on  the  land, 
though  relating  to  marine  affairs.  With  respect 
to  contracts,  this  criterion  of  locality  was  carried 
so  far  that,  with  the  exception  of  the  cases  of  sea- 
man's wages  and  bottomry  bonds,  no  contract  was 
allowed  to  be  prosecuted  in  the  Admiralty  unless  it 
was  made  upon  the  sea,  and  was  to  be  executed 
upon  the  sea ;  and  even  then  it  must  not  be  nnder 
seal.^  Of  course,  under  such  a  construction  of  the 
admiralty  jurisdiction,  a  policy  of  insurance  ex- 
ecuted on  land  would  be  excluded  from  it.  But 
this  narrow  view  has  not  prevailed  here.  This 
court  has  freauently  declared  and  decided  that  the 
admiralty  ana  maritime  jurisdiction  of  the  United 
States  is  not  limited  either  by  the  restraining 
statutes  or  the  judicial  prohibitions  of  England, 
but  18  to  be  interpreted  by  a  more  enlarged  view  of 
its  essential  nature  and  objects,  and  with  reference 
to  analogous  jari"diction8 in  other  countries  consti- 
tuting the  maritime  commercial  world  as  well  as  to 
that  of  England.  "Its  boundary,"  says  Taney,  C.  J., 
"is  to  be  ascertained  by  a  reasonable  and  just  con- 
struction of  the  words  used  in  the  constitution, 
taken  in  connection  with  the  whole  instrument, 
and  the  purposes  for  which  admiralty  and  maritime 
jurisdiction  was  granted  to  the  Federal  Govern- 
ment:" (1  Black,  527.)  "Courts  of  admiralty," 
says  the  same  judge,  in  another  case,  "  have  been 
found  necessary  in  all  commercial  countries,  not 
only  for  the  safety  and  couvenienoe  of  commerce, 
and  the  speedy  decision  of  controversies  where 
delay  would  often  be  ruin,  but  also  to  administer 
the  laws  of  nations  in  a  season  of  war,  and  to 
determine  the  validity  of  captures  and  questions  of 
prize  or  no  prize  in  a  judicial  proceeding.  And  it 
would  be  contrary  to  the  first  principles  on  which 
tbe  Union  was  formed  to  confine  these  rights  to 
the  States  bordering  on  the  Atlantic,  and  to  the 
tide-water  rivers  connected  with  it,  and  to  deny 
them  to  the  citizens  who  border  on  the  lakes  and 
the  great  navigable  streams  which  flow  through  the 
Western  States:"  (12  How,  455.)  In  accordance 
with  this  more  enlarged   view  of  the   subjeot, 


several  results  have  been  arrived  at  widely  differ- 
ing from  the  long  established  rules  of  the  English 
courts.  First  as  to  the  locue  or  territory  of 
maritime  jurisdiction.  [Having  discussed  this 
point  as  to  jurisdiction  in  American  waters  he 
proceeded : — ']  Secondly,  as  to  contracts,  it  has 
been  equally  well  settled  that  the  English  rule 
which  oonoedes  jurisdiction,  with  a  few  exceptions, 
only  to  contracts  made  upon  the  sea  and  to  be 
executed  thereon  (making  locality  the  test)  is 
entirely  inadmissible,  and  that  the  true  criterion  is 
the  nature  and  subject-matter  of  the  contract,  as 
whether  it  was  a  maritime  contract,  having  refer- 
ence to  maritime  service  or  maritime  transactions. 
Even  in  England  the  courts  felt  compelled  to  rely 
on  this  criterion  in  order  to  sustain  the  admiralty 
jurisdiction  over  bottomry  bonds,  although  it  in- 
volved an  inconsistency  with  their  rules  in  almost 
every  other  case.  In  Menetone  v.  Gibbons  (3  Term 
Rep.  269),  Lord  Kenyon  makes  this  sensible  re- 
mark :  "  If  the  admiralty  has  jurisdiction  over  the 
subject-matter,  to  say  that  it  is  necessary  for  the 
parties  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity."  In  that  case  there 
happened  to  be  a  seal  on  the  bond,  of  which  a 
strong  point  was  made.  Buller,  J.,  answered  it 
thus :  "  The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction ;  the  question  whether  the  Court 
of  Admiralty  has  or  has  not  jurisdiction  depends 
on  the  subject  matter."  Had  these  views  actuated  tho 
common  law  courts  at  an  earlier  day,  it  would  have 
led  to  a  much  sounder  rule  as  to  the  limits  of 
admiralty  jurisdiction  than  was  adopted.  In  this 
court,  in  the  case  of  The  N.  J,  Navigation  Com" 
pa/nij  V.  Merchants*  Bank  (6  Howard,  344),  which 
was  a  libel  inpersonami  against  the  company  on  a 
contract  of  affreightment  to  recover  for  the  loss  of 
specie  by  the  burning  of  tbe  st«amer  Lexington  cm 
Long  Island  Sound,  Justice  Nelson,  delivering  the 
opinion  of  the  Court,  says :  "If  the  cause  is  a 
maritime  cause,  subject  to  admiralty  cognisance, 
jurisdiction  is  complete  over  the  person  as  well  as 
over  the  ship.  .  .  On  looking  into  the  several 
oases  in  admiralty  which  have  come  before  this 
court,  and  in  which  its  jurisdiction  w'as  involved, 
it  will  be  found  that  the  inquiry  has  been,  not  into 
tbe  jurisdiction  of  the  Court  of  Admiralty  in  Eng- 
land, but  into  the  nature  and  subject  matter  of  the 
contract,  whether  it  was  a  maritime  contract,  and 
the  service  a  maritime  service,  to  be  performed 
upon  the  sea  or  upon  waters  within  the  ebb  and 
flow  of  the  tide :"  6  How.  392)  [The  last  dis- 
tinction,  based  on  tide,  as  we  have  sees,  has  since 
been  abrogated.]  Jurisdiction  in  that  case  was 
sustained  by  this  court,  as  it  had  previously  been 
in  cases  of  suits  by  ship  carpenters  and  material 
men  on  contracts  for  repairs,  materials,  and 
supplies,  and  by  pilots  for  pilotage;  in  none  of 
which  would  it  have  been  allowed  to  the 
admiralty  courts  of  England:  (see  cases  cited  by 
Justice  Nelson,  6  How.  390,  391.)  In  the  subse- 
quent case  of  Morevjood  v.  Enequist,  decided  in 
1859  (23  How.  493),  which  was  a  case  of  charter- 
party  and  afireightment,  Grier,  J.,  who  had  dis- 
sented in  the  case  of  the  Lexington,  but  who  seems 
to  have  changed  his  views  on  the  whole  subject, 
delivered  the  opinion  of  the  court,  and,  amongst 
other  thinffs,  said,  "  Counsel  have  expended  much 
ieaming  and  ingenuity  in  an  attempt  totlemon- 
strate  that  a  court  of  admiralty  in  this  country, 
like  those  in  England,  has  no  jurisdiction  over  con- 
tracts of  obarter-pai^j^or  9i|rc|jgbtoQnJi| ,  .They  do 


'••P»5!'|t1?e9fri^©t5^^* 


MAEITIMB  LAW  CASES. 


23 


Akebican  Reps.]     New  England  Mutual  Marine  Insurance  Co.  v.  Dunham.     [American  Reps. 


not  seem  to  deny  that  theie  are  maritime  oon- 
traots,  according  to  any  correct  definition  of  the 
terms,  bnt  rather  require  us  to  abandon  our  whole 
course  of  decision  on  this  subject,  and  return  to 
the  fluctuating  decisions  of  English  common  law 
judges,  which,  it  has  been  truly  said, '  are  founded 
on  no  uniform  principle,  and  exhibit  illiberal 
jealousy  and  narrow  prejudice:'"  Morewood  v. 
Enequist  (23  How.  393).  He  adds  that  the  court 
did  not  feel  disposed  to  be  again  drawn  into  the 
discussion ;  that  the  subject  had  been  thoroughly 
investigated  in  the  case  of  the  Lexington,  and 
that  they  had  then  decided  **  that  charter-parties 
and  contracts  of  affreightment  were  'maritime 
contracts',  within  the  true  meaning  and  construc- 
tion of  the  Constitution  and  Act  of  Congress, 
and  cognisable  in  courts  of  admiralty  by  process, 
either  in  rem  or  in  personami**  The  case  of  The 
People's  Ferry  Compa/ny  v.  Beers  (20  How.  401), 
being  pressed  upon  the  court,  in  which  it  had 
been  adjudged  that  a  contract  for  building  a 
vessel  was  net  within  the  Admiralty  jurisdiction, 
being  a  contract  made  on  land  and  to  be  performed 
on  land,  Grier,  J.  remarked :  "  The  court  decided 
in  Ihat  case  that  a  contract  to  build  a  ship  is  not 
a  maritime  contract ; "  but  he  intimated  that  the 
opinion  in  that  case  must  be  construed  in  connec- 
tion with  the  precise  question  before  the  court ;  in 
other  words,  that  the  effect  of  that  decision  was 
not  to  be  extended  by  implication  to  other  cases. 
In  the  case  of  the  Mosee  Taylor  (4  Wall.  411),  it 
was  decided  that  a  contract  to  carry  passengers 
by  sea  as  well  as  a  contract  to  carry  goods,  was  a 
maritime  contract  and  cognisable  in  admiralty, 
although  a  small  part  of  the  transportation  was 
by  land,  the  principal  portion  being  by  water.  In 
a  late  case  of  affreightment,  that  of  the  Belfast 
(7  ^  all.  624),  it  was  contended  that  admiralty 
jurisdiction  did  not  attach,  because  the  goods  were 
to  be  transported  only  from  one  port  to  another 
in  the  same  State,  and  were  not  the  subject  of 
inter-state  commerce.  But  as  the  transportation 
was  on  a  navigable  river,  the  court  decided  in 
favour  of  the  jurisdiction,  because  it  was  a  maritime 
transaction.  Clifford,  J.,  delivering  the  opinion  of 
the  court  says:  **Contracts,claimB,orservioe,purely 
maritime,  and  touching  rights  and  duties  appertain- 
ing to  commerce  and  navigatioo,are  cognisable  in  the 
admiralty  courts.  Torts  or  injuries  committed  on 
navigable  waters,  of  a  civil  nature,  are  also  cogni- 
sable in  the  admiralty  courts.  Jurisdiction  in  the 
former  case  depends  entirely  upon  the  locality : " 
(7  Wall.  627.)  It  thus  appears  that  in  each  case 
the  decision  of  the  court  and  the  reasoning  on 
which  it  was  founded  have  been  based  upon  the 
fundamental  in(fuiry,  whether  the  contract  was  or 
was  not  a  maritime  contract.  If  it  was,  the  juris- 
diction was  asserted ;  if  it  wits  not,  the  jurisdiction 
was  denied.  And  whether  maritime  or  not  maritime 
depended,  not  on  the  place  where  the  contract  was 
made,  but  on  the  subject-matter  of  the  contract. 
If  that  was  maritime  the  oontracii  was  maritime. 
This  may  be  regarded  as  the  established  doctrine 
of  the  court.  The  subject  could  be  very  copiously 
illustrated  by  reference  to  the  decisions  of  the 
various  district  and  circuit  courts ;  but  it  is  unne- 
cessary. The  authoritative  decisions  of  this  court 
have  settled  the  general  rule,  and  all  that  remains 
to  be  done  is  to  apply  the  law  to  eaoh  case  as  it 
arises.  It  onlv  remains,  then,  to  inquire  whether 
the  contract  of  marine  insurance,  as  set  forth  in 
the  present  case,  is  or  is  not  a  maritime  con- 


tract. It  is  objected  that  it  is  not  a  maritime 
contract  because  it  is  made  on  the  land,  and 
is  to  be  performed  (by  payment  of  the  loss)  on 
the  land,  and  is,  therefore,  entirely  a  common 
law  transacrion.  This  objection  would  equally 
apply  to  bottomry  and  respondentia  loans,  which 
are  also  usually  made  on  the  land  and  are  to  be 
paid  on  the  land.  But  in  both  oases  payment  is 
made  to  depend  on  a  maritime  risk^in  the  one 
case  upon  the  loss  of  the  ship  or  goods,  and  in  the 
other  upon  their  safe  arrival  at  their  destination. 
So  the  contract  of  affreightment  is  also  made  on 
land,  and  is  to  be  performed  on  the  land  b^  the 
delivery  of  the  goods  and  payment  of  the  freight. 
It  is  true  that  in  the  latter  case  a  maritime  service 
is  to  be  performed  in  the  transportation  of  the 
poods.  But  if  we  carefully  analyze  the  contract  of 
insurance  we  shall  find  that,  in  effect,  it  is  a  con- 
tract or  guaranty,  on  the  part  of  the  insurer,  that 
the  ship  or  goods  shall  pass  safely  over  the  sea, 
and  through  its  storms  and  its  many  casualties  to 
the  port  of  its  destination ;  and  if  they  do  not  pass 
safely,  but  meet  with  disaster  from  any  of  the  mis- 
adventures insured  against,  the  insurer  will  pay 
the  loss  sustained.  So  in  the  contract  of  affreight- 
ment, the  master  guarantees  that  the  goods  shall 
be  si^ely  transported  (dangers  of  the  seas  excepted) 
from  the  port  of  shipment  to  the  port  of  delivery, 
and  there  delivered.  The  contract  of  the  one 
guarantees  against  loss  from  the  dangers  of  the 
sea ;  the  contract  of  the  other  against  loss  from 
all  other  dangers.  Of  course,  these  contracts  do 
not  always  run  precisely  parallel  to  each  other, 
as  now  stated ;  special  terms  are  inserted  in  each 
at  the  option  of  the  parties.  But  this  statement 
shows  the  general  nature  of  the  two  contracts. 
And  how  a  fair  mind  can  discern  any  substantial 
distinction  between  them  on  the  question  whether 
they  are  or  are  not  maritime  contracts,  is  difficult 
to  imagine.  The  object  of  the  two  contracts  is,  in 
the  one  case,  maritime  service,  and  in  the  other 
maritime  casualties.  And  then  the  contract  of 
insurance,  and  the  rights  of  the  parties  arising 
therefrom,  are  affected  by  and  mixed  up  v^ith  all 
the  questions  that  can  arise  in  maritime  commerce 
— ^jettison,  abandonment,  average,  sal  vage,capture, 
prize,  bottomry,  &c.  Perhaps  the  best  criterion  of 
the  maritime  character  of  a  contract  is  the  system 
of  law  from  which  it  arises  and  by  which  it  is 
governed.  And  it  is  well  known  that  the  contract 
of  insurance  sprang  from  the  law  maritime,  and 
derives  all  its  material  rules  and  incidents  there- 
from. It  was  unknown  to  the  common  law ;  and 
the  common  law  remedies,  when  applied  to  it, 
were  so  inadequate  and  clumsy  that  disputes 
arising  out  of  the  contract  were  generally  left 
to  arbitration  until  the  year  A.D.  1601,  when  the 
statute  of  43  Eliz.  was  passed  creating  a  special 
court,  or  commission,  for  heAring  and  deter- 
mining causes  arising  on  policies  oi  insurance. 
The  preamble  to  that  Act,  after  mentioning  the 
great  benefit  arising  to  commerce  by  the  use  of 
policies  of  insurance,  has  this  singular  statement, 
"And  whereas,  heretofore  such  assurers  have 
used  to  stand  so  justly  and  precisely  upon  their 
credits  as  few  or  no  controversies  have  arisen 
thereupon,  and,  if  any  have  grown,  the  same  have, 
from  time  to  time,  been  ended  and  ordered  by  cer- 
tain grave  and  discreet  merchants  appointed  by 
the  Lord  Mayor  of  the  City  of  London,  as  men  by 
reason  of  their  experience  fittest  to  understand 
and  speedily  to  decide  «!<»«  ,«t^f  f)y»5*^^^$9  ^e 
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years  that  divers  persons  have  withdrawn  them- 
selves from  that  arbitrary  course,  and  have  sought 
to  draw  the  parties  assured  to  seek  their  moneys  of 
every  several  assurer  by  suits  commenced  in  her 
Majestv's  courts,  to  their  great  charges  and 
delays.  The  commission  created  by  this  Act 
was  to  be  directed  to  the  judge  of  the  Admiralty 
for  the  time  bein^,  the  Beoorder  of  London,  two 
doctors  of  the  civil  law,  and  two  qommon  lawyers, 
and  eight  grave  and  discreet  merchants.  The  act 
was  thus  an  acknowledgment  of  the  jurisdiction 
to  which  the  case  properly  belonged.  Had  it  not 
been  for  the  jealousy  exhibited  by  the  common 
law  courts  against  the  Court  of  Admiralty,  in 
prohibiting  its  cognisance  of  policies  of  insur- 
ance half  a  century  before  (4  Inst.  139),  the  latter 
court,  as  the  natural  and  proper  tribunal  for 
determining  all  maritime  causes,  would  haye 
fhrnished  a  remedy  at  once  easy,  expeditious, 
and  adequate.  It  was  only  after  the  common 
law,  under  the  influence  of  Lord  Mansfield  and 
other  judges  of  enlightened  views,  had  imported 
into  itself  the  various  provisions  of  the  law 
maritime  relating  to  insurance,  that  the  courts  at 
Westminster  Hall  began  to  furnish  satisfactory 
relief  to  suitors.  And^even  then,  as  remarked  by 
Sir  W.  B.  Evans,  *'  the  inadequacy  of  the  existing 
law  to  settle,  i^ropno  vt^ore,  complicated  c^uestions 
of  average  and  contribution,  is  very  manifest  and 
notorious.  Such  questions  are,  by  consent,  as 
matter  of  course,  and  from  conviction  of  counsel 
that  justice  cannot  be  attained  in  any  other  way, 
referred  to  private  examination;  but  a  law  can 
hardlv  be  considered  as  perfect  which  is  not  pos- 
sessed of  adequate  powers  within  itself  to  complete 
its  purpose,  and  which  requires  the  extrinsic  aid 
of  personal  consent:"  (Evans's  Statutes,  vol.  2, 
p.  226, 3rd  edit.)  The  contrivances  to  which  Lord 
Mansfield  resorted  to  remedy  in  a  measure  these 
difficulties,  are  stated  by  Park,  J.  in  the  introduc- 
tion to  his  work  on  insurance.  These  facts  go  to 
show,  demonstrably,  that  the  contract  of  marine 
insurance  is  an  exotic  in  the  common  law.  And 
we  know  the  facv,  historically,  that  its  first  appear- 
ance in  any  code  or  system  of  laws  was  in  the  law 
maritime  as  promulgated  by  the  various  maritime 
states  and  cities  of  Europe.  It  undoubtedly  grew 
out  of  the  doctrine  of  contribution  and  general 
average,  which  is  found  in  the  maritime  laws 
of  the  ancient  Rhodians.  By  this  law,  if  either 
ship,  freight,  or  cargo  was  sacrificed  to  save  the 
others,  all  had  to  contribute  their  proportionate 
share  of  the  loss.  This  division  of  loss  naturally 
suggested  a  provisional  division  of  risk ;  first, 
amongst  those  engaged  in  the  same  enterprise; 
and,  next,  amongst  associations  of  shipowners  and 
shipping  merchants.  Hence  it  is  found  that  the 
earliest  form  of  the  contract  of  insurance  was  that 
of  mutual  insurance,  which,  according  to  Fardes- 
BUS,  dates  back  to  the  tenth  century,  if  not  earlier, 
un^^  Italy  and  Portugal  wa.s  made  obligatory. 
By  a  regulation  of  the  latter  kingdom,  made  in  the 
fourteenth  century,  every  shipowner  and  merchant 
in  Lisbon  and  Oporto  was  bound  to  contribute  2 
per  cent,  of  the  profits  of  each  voyage  to  a  com- 
mon fund  from  which  to  pay  losses  whenever 
they  should  occur:  (2  Pardes.  Lois  Mar.  369; 
6  ih.  303.)  The  next  step  in  the  system  was  that 
of  insurance  upon  premium.  Capitalists,  familiar 
with  the  risks  of  navigation,  were  found  willing  to 
guarantee  against  them  for  a  small  consideration 
or  premium  paid.    This,  the  final  form  of  the  con- 


tract, was  in  use  as  early  as  the  beginning  of  the 
fourteenth  century,  and  the  tradition  is,  that  it 
was  introduced  into  England  in  that  century  by 
the  Lombard  merchants  who  settled  in  London 
and  brought  with  them  the  maritime  usages  of 
Venice  and  other  Italian  cities.  Express  regu- 
lations respecting  the  contract,  however,  do  not 
appear  in  any  code  or  compilation  of  laws  earlier 
than  the  commencement  of  the  fifteenth  century. 
The  earliest  which  Pardessus  was  able  to  find 
were  those  contained  in  the  Ordinances  of  Bar- 
celona, A.D.  1435;  of  Venice,  A.D.  1468;  of 
Florence,  A.D.  1523;  of  Antwerp,  A.D.  1537; 
&o,  (Pardessus,  vol.  5,  p.  493;  vol.  4,  p.  598, 
37.)  Distinct  traces  of  earlier  regulations  are 
found,  but  the  ordinances  themselves  are  not 
extant.  In  the  more  elaborate  monuments  of 
maritime  law  which  appeared  in  the  sixteenth  and 
seventeenth  centuries,  the  contract  of  insurance 
occupies  a  large  space.  The  Guidon  de  la  Mer, 
whicn  appear^  at  Bouen  at*  the  close  of  the  six- 
teenth century,  was  an  elaborate  treatise  on  the 
subject;  but,  in  its  discussion,  the  principles  of 
every  other  maritime  contract  were  explained.  In 
the  celebrated  Marine  Ordinance  of  Louis  XIV., 
issued  in  1681,  it  forms  the  subject  of  one  of 
the  principle  titles  (Lib.  3,  tit.  6.)  As  is  well 
known,  it  has  alwavs  formed  a  part  of  the  Scotch 
maritime  law.  Suffice  it  to  say,  that  in  every  mari- 
time code  of  Europe,  unless  England  is  excepted, 
marine  insurance  constitutes  one  of  the  principal 
heads.  It  is  treated  in  nearly  every  one  of  those 
collected  by  Pardessus,  except  the  more  ancient 
ones,  which  were  compiled  befoie  the  contract  bad 
assumed  its  place  in  written  law.  It  is,  in  fact,  a 
part  of  the  general  maritime  law  of  the  world; 
slightljr  modified,  it  is  true,  in  each  country, 
accordmg  to  the  circumstances  or  genius  of  the 
people.  Can  stronger  proof  be  presented  that  the 
contract  is  a  maritime  contract?  But  an  addi- 
tional argument  is  found  in  the  fact  that  in  all 
other  countries,  except  England,  even  in  Scotland, 
suits  and  controversies  arising  upon  the  contract 
of  marine  insurance  are  within  the  jurisdiction  of 
the  admiralty  or  other  marine  courts :  (See  Bene- 
dict's Admiralty,  §  294,  edit.  1870).  The  French 
Ordinance  of  1681  touching  the  marine,  in  enume- 
rating the  cases  subject  to  the  jurisdiction  of  the 
judj^es  of  admiralty,  expressly  mentions  those 
arising  upon  policies  of  assurance,  and  concludes 
with  this  broad  language:  *'And  generally  all  con- 
tracts concerning  the  commerce  of  the  sea : "  (See 
Laws,  256.)  The  Italian  writer,  Eoccus  says : 
"These  subjects  of  insurance  and  disputes  re- 
lative to  ships  are  to  be  decided  according  to 
maritime  law,  and  the  usages  and  customs  of 
the  sea  arc  to  be  respected.  The  proceedings 
are  to  bo  according  to  the  forms  of  maritime 
courts  and  the  rules  and  principles  laid  down  in 
the  book  called  the  Consulate  of  the  Sea,  printed 
at  Barcelona  in  the  year  1592:"  (Boccus  on  Insur- 
ance, Note,  80  )  It  is  also  clear  that,  originally, 
the  English  admiralty  had  jurisdiction  of  this  as 
well  as  of  other  maritime  con  tracts.  It  is  expressly 
included  in  the  commissionsof  the  admiralty:  (Bene- 
dict, sect.  48.)  Br.  Browne  says :  "  The  cognizance 
of  policies  of  in8Ui*anoe  was  of  old  claimed  by  the 
Court  of  Admiralty,  in  which  they  had  the  great 
advantage  attending  all  their  proceedings  as  to 
the  examination  of  witnesses  beyond  the  seas  or 
speedily  going  out  of  the  kingdom : "  (2  Bro.  Oiv. 
&  Adm.  Law.  82.)p,|n|,1^«,3fel,^^f  the 
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commoo  law  ooarts  prohibited  the  exercise  of  it, 
In  the  early  case  of  Crane  t.  Bdl  38  Heo.  8  ( 1 546). 
a  prohibition  was  granted  for  this  purpose :  (See  4 
Go.  Inst,  139.)  Mr.  Browne  says,  very  pertinently, 
"  What  is  the  ratuynaUt  and  what  the  true  prin- 
ciple which  oaght  to  govern  this  qnestion,  viz. : 
What  contracts  shoald  be  cognizable  in  admiralty  ? 
Ts  it  not  this  P  All  contracts  which  relate  purely 
to  maritime  affairs,  the  natural,  short,  and  eas^ 
method  of  enforcing  which  is  found  in  the  Admi- 
ralty proceedings;  "(2  Browne,88.)  Another consi- 
deratiOQ  bearing  directly  on  this  question  is  the  fact 
that  the  commissions  in  admiralty  issued  toonr  colo- 
nial governors  andadmiralty  judges,  prior  to  the  Be- 
yolotion,  which  may  be  fairly  supposed  to  have  been 
in  the  minds  of  the  convention  which  framed  the 
Constitution,  contained  either  express  jurisdiction 
oyer  policies  of  insurance  or  such  general  juris- 
diction over  maritime  contracts  as  to  embrace 
them  :  (Benedict,  c.  9.)  The  discussions  that  have 
taken  place  in  the  district  and  circuit  courts  of  the 
United  States  have  not  been  adverted  to.  Many  of 
them  are  characterised  by  much  learning  and 
research.  The  learned  and  exhaustive  opinion  of 
Justice  Story  in  the  case  of  De  Lovio  v  Boit{2  Gal- 
lison,  398),  affirming  the  admiralty  jurisdiction 
over  policies  of  marine  insurance,  has  never  been 
answered,  and  will  always  stand  a  monument  o! 
his  great  erudition.  That  case  was  decided  in 
1815.  It  has  been  followed  in  several  other  cases 
in  the  first  circuic  :  (see  2  Curtis,  332,  333.)  In 
1842  Story,  J.,  in  reaffirming  his  first  judgment, 
says  that  he  had  reason  to  believe  that  Marshall, 
C.J.,  and  Washington,  J.,  were  prepared  to  main- 
tain the  jurisdiction.  What  the  opinion  of  the 
other  judges  was  he  did  not  know :  (2  Storey's 
Bep.  183.)  Doubts  as  to  the  jurisdiction  have 
occasionally  been  expressed  by  other  judges;  but 
we  are  of  opinion  that  the  conclusion  of  Justice 
Story  was  correct.  The  answer  of  the  court, 
therefore,  to  the  question  propounded  by  the  cir- 
cuit court  will  be,  that  the  District  Court  for  the 
District  of  Massachusetts,  sitting  in  admiralty, 
has  jurisdiction  to  entertain  the  libel  in  this  case. 


OOVBT  OF  EZCKEQUSB. 

Beporttd  by  H.  Leigh  and  H.  F.  Pooliy,  Esqn., 
Buriaten4it-lAw, 

Monday,  May  1,  1871. 

(Before  Maetin  and  Bbahwell,  BB.) 

Weight  v.  Waed. 

Mutual  Shipping  Assurance  Association — Liability 
of  individual  shareholder — Assessmsnt  by  com- 
mittee— Adjustment  by  average^staier. 

The  rules  of  a  Mutual  Shipping  Assurance  Asso* 
elation  provided  that  **  in  case  of  its  becoming 
necessary  to  make  any  payment  in  respect  of  any 
loss  or  damage  happening  to  any  ship  insured,  the 
amount  to  be  borne  and  paid  by  each  member  of 
the  association  should  upon  each  and  every  such 
occasion  be  assessed  and  apportioned  by  the  com' 
mittee  upon  and  amongst  the  members  of  the  arso^ 
ciaiion  liable  to  contribute  thereto,"  ^c. 

In  an  action  for  loss  the  deslaration  set  out  the  polic7j 
and  ike  above  rule,  and  averred  that  the  plaintiff 
had  **  always  been  ready  and  wiUing  that  the 
amount  to  be  borne  and  paid  by  eoc^  respective 
member  of  the  said  association  in  respect  of  the 
said  lose  sho%M  be  assessed  and  apportioned  by  the 
committeeof  the  association  aocordingtoiho regu* 


laJtions  of  the  said  policy,**  and  that  the  plaintiff 
had  "  requested  the  defendant  and  the  s.iid  com- 
mittee to  assess  and  apportion  the  sime,  but  they 
had  neglected  and  refused  so  to  do,  although  a  rea- 
sonable  time  for  that  purpose  had  long  since 
elaj^sed,**  And  that  **  emoept  as  aforesaid  aU  cou' 
ditions  had  been  fulfilled,"  Sfc.  It  then  alleged  as 
a  breach  the  nonpayment  by  the  defendant  of  his 
proportion  of  the  sum  insured. 
Held,  on  demurrer,  that  the  declaration  did  not 

show  any  liability  on  the  part  of  the  defendant. 
To  the   above  declaration  the  defendant  pleaded 
{sixthly),  "  That  by  the  regulations  annexed  to  the 
said  policy  it  was  declared  that  a  committee 
**  tenth  **  should  be  appointed,  who  should  meet 
quarterly,  at  the  discretion  of  the  managers,  to 
audit  the  accounts,  settle  claims,  and  order  pay- 
ment  of  the  same  by  the  managers*  draft ;  and 
that  the  managers  should  have  full   power  to 
settle  all  claims  on  policies;  and  that  the  claim  of 
the  plaintiff  had  not  been  settled  in  manner  pro- 
vided. Sec,  nor  had  payment  of  the  same  by  the 
managers*  draft  been  ordered  ;  **  and  (seventhly), 
**that  by  the  said  regulations  it  was  declared 
that  all  average  claims  should  be  adjusted  by 
a  professioihal  averagcstater,  according  to  ike 
usage  of  Lloyd's,  <fcc.;  and  that  the  only  claim  of 
ills  plaintiff  was  an  average  claim  within  the 
meaning  of  the  said  regulation,  and  that  the  same 
had  r^ever  been  adjusttd  as  provided  for,  and  the 
plaintiff  had  never  been  ready  and  wiUing  to  have 
the  sams  adjusted,** 
Held,  on  demurrer,  that  the  pleas  were  good. 
The  first  count  of  the  declaration  stated: — For 
that  the  plaintiff,  before  and  at  the  time  of  making 
the  policy  of  insurance  hereinafter  mentioned,  was, 
and  still  is  a  member,  together  with  the  defendant 
and  divers  other  persons,  of  a  certain  association 
called  the  National  Mutual  Shipping  Assurance 
Association,  and  the  ship  or  vessel  hereinafter 
mentioned  was,  before  and  at  the  time  of  the 
making  of  the  policy  of  insurance  hereinafter  men- 
tioned, admitted,  and  entered  in  the  said  associa- 
tion.   And  the  plaintiff,  on  the  20th  March  1869, 
caused  to  be  made  a  certain  policy  of  insurance, 
purporting  thereby,  and  containing  therein,  that 
the  plaintiff,  as   well  in  his  own   name  as   for 
and  in  the  name  and  names  of  all  the  assured  to 
whom  the  same  did,  might,  or  should  appertain,  in 
part  or  in  all,  did  make  assurance,  and  cause  him- 
self and  them,  and  every  one  of  them,  to  be  insured, 
lost  or  not  lost,  at  and  from  meridian  of  the 
20th  March  1869  until  meridian  of  the  20bh  March 
1870,  upon  the  body,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat,  and  other  furniture  of 
and  in  the  good  ship  or  vessel  called  the  Oherub, 
or  by  whatsoever  other  name  the  said  ship  was  or 
should  be  named,  &o.,  and  so  should  continue  and 
endure  until  the  said  ship,  with  all  her  ordnance, 
tackle,  &o.,  should  be  arrived  as    above,  upon 
the  said  ship,  &o,,  until  she  had  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  that    it 
should  be  lawful  for  the  said  ship  in  the  said 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at 
any  port  and  place  not  excepted  in  the  rules  an- 
nexed to  the  said  policy,  and  without  prejudice  to 
that  insurance,  and  the  said  ship,  &a,  for  so  much  as 
concerned  the  assured  by  agreement  between  the 
assured  and  assurers   in  that  policy  were  and 
should  be  valued  at  1000^.      Aud  touching  the 
absolute  perils  of  the  sea  which  the  assurers  were 
oonteoted  to  bear,  and  did  ^^^jt||g^$^^^^(^l^  i^ 
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voyage,  they  were  of  the  seas,  men  of  war,  fire 
eDemies,  piratps,  rovers,  thieves,  jettisoDS,  letters 
of  mart  and  countermart,  surprieals,  takings  at  sea, 
arrests,  restraintp,  and  detainments  of  all  kings, 
princes,  and  peoples  of  what  nation,  coodition  or 
quality  soever,  barratry  of  the  master  or  mariners, 
and  of  all  buch  aforesaid  perils,  losses,  and  misfor- 
tunes that  should  como  to  the  hurt  detriment  or 
damage  of  the  said  ship,  &c.,  or  any  part  thereof, 
according  to  the  rules  annexed  to  the  said  policy. 
And  in  case  of  any  loss  or  misfortune  it  should  be 
lawful  to  the  managers,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travel  for,  in,  and  about 
the  defence,  safeguard,  and  recovery  of  the  said 
ship,  &c.,  or  any  part  thereof,  without  prejadioe  to 
that  insurance,  to  the  charges  whereof  they  of  the 
association  would  each  one  contribute  according  to 
the  rate  and  quantity  of  that  sum  therein  assured. 
And  it  was  agreed  by  them  the  insurers  that  the 
said  writing  or  policy  of  assorance  should  be  of  as 
much  force  or  effect  as  the  surest  writing  or 
policy  of  assurance  theretofore  made  in  Lombard- 
street,  or  in  the  Royal  Exchange,  or  elsewhere  in 
London.  And  so  they,  the  association,  were  con- 
tented, and  did  thereby  promise  and  bind  them- 
selves, each  one  for  his  own  part,  their  heirs  and 
executors,  and  ^oods,  to  the  assured,  their 
executors,  administrators,  and  assigns  for  the 
true  performance  of  the  premises,  confessing 
themselves  paid  the  consideration  due  unto 
them  at  ana  after  the  rate  of  201.  per  cent., 
and  by  a  certain  memorandnm  thereunder 
written,  it  was  mutually  agreed  that  tbe  re- 
gulations annexed  to  tbe  said  policy  of  assu- 
rance should  form  part  of  the  said  policy.  And  it 
was  by  the  said  regulations  annexed  to  the  said 
policy  of  assurance,  amongst  other  tbings,  declared 
—first,  that  the  members  of  tbe  said  association 
severally  and  respectively,  not  jointly  or  in  partner- 
ship, nor  the  one  for  the  other  of  them,  but  each 
only  in  his  own  name,  insured  each  other*s  ships  or 
shares  of  ships  from  noon  of  the  20th  March,  1869, 
or  from  the  date  of  entry  of  snch  vessel  respec- 
tively, until  noon  of  the  20th  March  then  next,  and 
from  that  time  until  noon  of  the  20th  March  in  the 
next  succeeding  year,  and  so  on  from  year  to  year, 
nnless  notice  to  the  contrary  should  be  given  as 
thereinafler  mentioned,  against  all  losses,  perils, 
and  damages  of  what  nature  or  kind  soever  which 
might  be  sustained  or  received  by  their  respective 
ships,  or  caused  or  done  by  them  to  other  ships  or 
craft,  except  when  on  the  voyages  in  the  trade,  or 
under  the  circumstances  thereinafter  particularly 
excepted.  And  it  was  thereby  further  declared, 
secondly,  that  for  the  better  reguliition  and  more 
equitable  adjustment  of  claims  on  the  said  asso- 
ciation, there  should  be  established  four  classes 
of  ass:irances,  and  in  case  of  its  becoming 
necessary  to  make  any  payment  in  respect  of 
any  loss  or  damage  happening  to  or  by  any  ship  or 
ships  insured  in  the  said  association,  the  amount 
to  bo  borne  and  paid  by  each  respective  member  of 
the  association  should  upon  each  and  every  such 
occasion  bo  assessed  and  apportioned  by  the  com- 
mittee upon  and  amongst  the  members  of  the 
association  liable  to  contribute  thereto  in  the  man- 
ner thereinafter  mentioned.  And  it  was  thereby 
further  declared,  fourthly,  that  the  managers  of 
the  said  association  should  subscribe  and  sign  all 
policies  of  assurance  in  the  name  of  the  said 
association,  and  that  the  signature  of  either  of  the 
managers  should  be  binding  and  conclufive  on  all 


and  every  member,  and  have  the  same  operation  as 
if  each  and  every  member  had  signed  such  policies, 
subject  to  their  being  countersigned  by  one  or 
more  of  the  committee  or  two  members.  And  it 
was  thereby  declared  sixth,  that  ships  should  not 
be  insured  when  employed  in  any  unlawful  trade 
with  the  knowledge  or  consent  of  tbe  assured,  nor 
when  loading  or  unloading  on  any  main  shore  or 
beach  when  being  in  the  Sol  way  Firth  or  in  the 
port  of  Dundalk,  Annan,  Dumfries,  Preston,  or 
Lytham,  nor  when  or  after  proceeding  higher 
tban  Glasson  Dock  in  Lancaster  River,  and  that 
ships  being  employed  in  any  case  contrary  to  the 
said  rule  shauld  not  bo  entitled  to  recover  for  any 
loss  by  the  sea  risk  of  any  subsequent  voyage 
until  surveyed  in  a  safe  port  by  some  person  ap- 
pointed by  the  committee  and  ro-admitted.  Audit 
was  thereby  further  declared ;  eighthly,  that  any  ship 
sailing  on  any  voyage  prohibited  by  tbe  said  asso- 
ciation should  thenceforth  cease  to  be  insured,  but 
on  notice  in  writing  being  given  to  the  managers 
might  be  exempted  from  contribution  to  any  losses 
or  averages  which  might  occur  after  the  date  of 
such  notice,  but  not  otherwise.  And  it  was  further 
declared,  fourteenthly,  that  all  drafts  for  claims 
written  off  by  the  committee  should  be  duly 
accepted  and  returned  to  the  managers  within  one 
month  from  date,  and  punctually  paid,  and  if  any 
member  should  neglect  or  refuse  to  pay  such  con- 
tributions, his  respective  ship  or  ships  should  im- 
mediately cease  to  be  insured  in  or  by  the  said 
association,  but  that  he  should  still  be  liable  to 
contribute  to  all  losses  and  averages  which  might 
occur  during  the  continuance  of  the  assurance.  And 
that  the  solicitors  should  be  directed  to  sue  imme- 
diately for  the  amount  due  on  behalf  of  the  asso- 
ciation in  the  name  of  one  of  the  managers  to  whom 
the  asrured  or  holder  of  the  said  policy  covenanted 
to  pay  all  contributions  ordered  by  the  committee. 
And  it  was  thereby  further  declared,  (twenty- third), 
that  the  managers,  unless  they  received  ten  days' 
notice  to  the  contrary,  should  renew  each  policy  on 
its  expiration,  except  in  cases  where  it  might  be 
deemed  expedient  not  to  renew  the  same.  And 
the  plaintiff  says  that  the  said  policy  of  assurance 
was  then  subscribed  with  the  name  of  the  defendant 
and  divers  other  persons,  and  was  then  duly  sub- 
scribed by  either  of  the  managers  and  countersigned 
by  two  of  tbe  members  of  the  said  association,  accord- 
ing to  tbe  said  regulations,  as  agents  for  the  said 
several  persons,  as  assurers  for  the  sum  of  lOOOL 
upon  the  premises  in  the  said  policy  of  assurance 
mentioned.  And  the  said  policy  was  so  subscribed 
and  countersigned  as  aforesaid  for  procuration  of 
the  several  members  of  the  said  association,  every 
member  bearing  his  ecjual  proportion  according  to 
the  sums  mutually  insured  therein.  And  the 
plaintiff  further  says  that,  the  said  policy  of  assur- 
ance was  so  made  by  the  plaintiff  as  aforesaid  for 
and  on  behalf  of  the  plaintiff  and  one  John  Melvin, 
and  for  the  use  and  benefit  of  them  or  either  of 
them,  and  the  plaintiff  and  the  said  John  Melvin 
were  or  either  of  them  was  at  the  time  of  tho  oom- 
mencement  of  the  risk  and  from  thence  continually 
afterwards  until  and  at  the  time  of  the  loss  here- 
inafter mentioned,  interested  in  the  said  ship  to  a 
large  value  and  amount,  to  wit,  to  the  value  in  the 
said  policy  mentioned.  And  the  plaintiff  further 
says,  that  the  said  ship  or  vessel,  during  the  time 
covered  by  the  said  policy,  was  not  employed  in 
any  unlawful  trade  nor  in  loading  or  nnl(Miding  on 
any  moin  shore  or  feea^^»e3?)y^6t3^^^P°'^ 
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yeesel  in  any  port  or  place  prohibited  by  the  said 
regulatiors  anDezed  to  the  said  policy,  nor  was  the 
said  ship  or  vessel  sailing  on  any  vc^age  prohibited 
bj  the  said  association,  and  the  said  ship  or  vessel 
at  the  time  of  the  loss  hereiDafter  mentioned  re- 
mained and  was  insured  in  the  snm  of  1000^.  by 
the^  said  association  for  the  period  in  the  said 
policy  mentioned.  AnO  the  plaintiff  further 
says  that  the  said  ship  or  vessel  daring  the 
said  time,  and  whilst  she  was  attempting  to 
prooecnte  a  voyage  which  was  protected  by  the 
said  policy  of  insurance,  to  wit  on  the  8th  March 
1870,  was,  by  the  perils  insnred  against,  wholly 
ket ;  and  by  reason  of  the  premises  the  defendant, 
as  a  inember  of  the  said  association,  became  and 
was  liable  to  pay  to  the  plaintiff  the  defendant's 
proportion  of  the  said  sum  of  lOOOL ;  and  the 
plaintiff  has  always  been  ready  and  willing  that 
the  amount  to  be  borne  and  paid  by  each  respec- 
tive member  of  the  said  association  in  respect  of 
the  said  loss,  should  be  assessed  and  apportioned 
by  the  committee  of  the  said  association  according 
to  the  regulations  annexed  to  the  said  policy.  And 
the  plaintiff  requested  the  defendant  and  the  said 
committee  to  assess  and  apportion  the  same,  but 
they  have  neglected  and  refused  to  do  so,  although 
a  reasonable  time  for  that  purpose  has  long  since 
elapsed.  And  except  as  aforesaid  all  conditions 
haye  been  fulfilled,  and  all  events  and  thin^ 
existed,  and  all  times  elapsed  to  entitle  the  plaintiff 
to  the  payment  of  the  defendant's  proportion  of 
the  said  snm  of  lOOOL,  and  to  maintain  this  action ; 
yet  the  defendant  has  not  paid  the  same. 

The  defendant  demurred  to  the  declaration,  on 
the  ground  that  the  plaintiff  could  not  on  the 
facts  disclosed,  sue  the  defendant  on  the  policy 
declared  on  to  recover  a  proportion  of  the  sum  in- 
sured. He  also  pleaded  the  following  pleas  (inter 
alia) :  Sixth,  that  by  the  said  regulations  annexed 
to  the  said  policy,  as  in  the  said  first  count  men- 
tioned it  was  declared  as  follows :  10th,  that  a  com- 
mittee (not  exceeding  ten,  three  to  be  a  quorum) 
should  be  appointed  for  superintending  the  affairs 
of  the  association,  who  phould  meet  quarterly,  at 
the  discretion  of  the  said  managers,  on  the  days 
therein  mentioned,  to  audit  the  accounts,  settle 
claims,  and  order  payment  of  the  same  by  the 
managers' draft ;  24th,  that  the  managers  {vida 
rule  10)  should  have  full  power  to  settle  all  claims 
on  policies.  And  the  defendant  says  that  the 
claim  of  the  plaintiff  has  not  been  settled  in 
manner  proviaed  by  the  said  regulations,  or 
either  of  them,  nor  has  payment  of  the  same  by 
the  manager's  draft  been  ordered ;  seventh, 
that  by  bhe  said  regulations  annexed  to  the  said 
policy  as  in  the  said  first  count  mentioned  it 
was  declared  as  follows :  12th,  that  all  average 
claims  be  adjusted  by  a  professional  average, 
stater,  according  to  the  usage  of  Lloyd's,  and  de- 
livered at  the  office  of  the  manager,  fifteen  days 
previous  to  the  periodical  meeting  of  the  com- 
mittee {vide  rule  10),  to  entitle  the  claimant  to  a 
settlement  at  such  meeting ;  but  should  the  com- 
mittee or  the  assured  be  dissatisfied  with  such, 
they  shall  within  ten  days,  notice  being  given  to 
the  managers,  refer  the  same  to  two  arbitrators, 
one  to  be  chosen  by  the  committee,  and  the  other 
by  the  assured,  who  shall  have  the  power  to  call 
In  a  third  person  to  their  aid,  and  the  award  of 
any  two  of  such  three  persons  shall  be  final,  other- 
wise the  decision  of  the  committee  to  be  conclu- 
sive.   And  the  defendant  says  that  the  only  dahm 


of  the  plaintiff  is  an  average  claim  within  the 
meaning  of  the  said  regulations,  and  that  the  same 
has  never  been  adjusted  as  provided  for  by  the 
said  regulations,  and  the  plaintiff  has  never  been 
ready  and  willing  to  have  the  same  adjusted. 

Demurrer  to  these  pleas,  the  ground  being  that 
they  confessed  without  avoiding,  and  joinder. 

Herschell,  for  the  defendant,  cited : 
Redway  v.  Sweeting,  L.  Bep.  2  Ex.  400 ;  16  L.  T.  Bep. 
N.  S.  405. 

Butler  {L,  Temple  with  him),  for  the  plaintiff, 
cited : 

Strong  v.  Harvey,  3  Bing.  304 ; 
Scott  V.  Avery,  5  Ho.  L.  811 ; 
Tredvcen  v.  Holman,  1  H.  &  C.  72  ; 
Harvey  v.  Beckwith,  2  H.  &  M.  429 ;  10  L.  T.  Bep. 
N.  8.  632. 

Herschell  having  been  heard  in  reply,  the  court 
gave  judgment  as  follows  : — 

Martin,  B. — My  brother  Bramwell  and  I  both 
think  that  the  defendant  is  entitled  to  the  judg- 
ment of  :;be  court.  First,  my  imoression  is  that 
the  declaration  is  bad  by  reason  of  the  omission  to 
satisfy  in  some  way  or  other  the  statement  of  the 
rule  of  the  association,  that  in  case  of  its  becoming 
necessary  to  make  any  payment  in  respect  of  any 
loss  or  damage, "  the  amount  to  be  borne  and  paid 
by  each  respective  member  of  the  association 
should  upon  each  and  every  such  occasion  be 
assessed  and  apportioned  by  the  committee  upon 
and  amongst  the  members  of  the  association  liable 
to  contribute  thereto.*'  The  plaintiff  does  not 
show  either  that  that  rule  was  satisfied,  or  that 
anything  occurred  which  would  entitle  him  to 
recover  without  an  assessment  being  made. 
Secondly,  1  think  the  pleas  are  good.  The  seventh 
plea  is  identical  with  a  plea  in  Tredwenr.  Rolman, 
which  was  held  bad,  and  by  that  case  we  are  bound. 
I  think  it  is  a  sufficient  answer  to  Mr.  Butler's  able 
contention  that  if  people  choose  to  make  written 
contracts  of  this  kind  they  must  abide  by  them. 
No  doubt  it  is  an  e?il  that  there  should  be  this 
excessive  difficulty  in  maintaining  an  action,  but 
the  difficulty  arises  from  the  terms  of  the  contract. 

Bramwell,  B.— I  am  of  the  same  opinion.  Mr. 
Butler  has  said  all  that  could  be  said,  but  he  is 
concluded  both  by  the  reason  of  the  tbing  and  by 
authority.  I  will  first  quote  the  beginning  of  my 
brother  Martin's  judgment  in  Tredwen  v.  Uolman: 
'*  Tiie  case  of  Scott  v.  Avery  decided  that  the  in- 
surer and  underwriter  may  contract  that  no  right 
of  action  (to  be  enforced  in  a  court  of  law)  shall 
accrue  until  an  arbitrator  has  decided,  not  merely 
as  to  the  amount  of  damages  to  be  recovered,  but 
upon  any  dispute  that  may  arise  upon  the  policy. 
The  question,  therefore,  is  one  of  construction,  and 
we  think  the  parties  to  this  policy  have  so  agreed." 
It  is  clear  to  my  mind  that  the  parties  never  con- 
templated that  actions  might  be  brought  by  one 
member  against  another.  The  suffering  member 
was  to  make  his  claim  to  the  committee,  and  they 
were  to  assess  and  apportion  the  amount  according 
to  the  rules.  Tredwen  v.  Holman  is  no  authority 
for  holding  the  declaration  good,  because  there 
there  was  an  averment  that  all  conditions  prece- 
dent had  been  fulfilled.  But  here  there  is  an  ex- 
ception— **  except  as  aforesaid  " — in  the  avermenfc 
of  the  performance  of  the  conditions  precedent. 
Then  we  were  pressed  by  the  case  of  Strong  v. 
Harvey  (3  Bing.  304).  That  is  certainly  a  re- 
markable case,  and  it  was  commented  upon  and 
distinguished  by  Wood,  V.O.,  in  Harvest  v.  BecJe^ 
.nth  (2  H.  &  M.  429,  10  J|^,T.^?g|^5.6-^g.,e 
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The  Yioe-CbaDoellor  says,  **  In  Strong  v.  Harvey  a 
policy  had  been  granted,  and  the  terms  thereof  were 
that  the  claim  was  to  be  paid  within  three  months 
after  it  had  been  adjusted  by  a  commii^tee,  named 
in  the  body  of  the  policy  itself;  the  action  was 
brought  against  a  member  of  the  committee,  who 
was  also  one  of  the  underwriters  of  the  policy,  and 
all  that  was  held  was  that  he  conld  not  plead  his 
own  laches  in  not  having  made  the  adjustment  in 
bar  of  the  claim."  Harvey  v.  Beckwiih  is  really  a 
strong  authority  in  fayonr  of  oar  decision  for  the 
defendant,  because  the  policy  there  was  almost 
identical  with  that  in  the  present  case.  The  Vice- 
Chancellor's  observation  is  applicable  here.  "  The 
whole  scheme  is  that  the  insurers  are  not  to  pay 
the  insured  directly,  but  the  committee  is  to  make 
nn  order,  and  the  secretary  is  to  draw  upon  the 
members  in  accordance  therewith,  and  a  fund  is 
to  be  thereby  raised  out  of  which  the  loBses  are  to 
be  made  good.  One  word  as  to  the  seyenth  plea.  I 
think  it  is  perfectly  good.  The  only  undertaking 
by  the  defendant  was  that  he  would  pay  according 
to  the  adjustment  of  the  profoBsional  average- 
stater,  or  if  the  committee  or  the  assured  were 
dissatisfied  with  such,  then  that  he  would  pay  a 
sum  to  be  fixed  by  arbitration. 

Judgment,  for  ilie  drfendanU 

Attorneys  for  the  plaintiff,  Oktster  and  JJrquhari, 
for  Wright,  Stockley,  and  Becket,  Liverpool. 

Attorney  for  the  defendant,  Thos,  Cooper,  153, 
LeadenhaU-street,  E.C. 


JUDICIAL  COMMITTEE  BY  TSE 
FBIVT  COUNCIL. 

Beported  bj  Douolas  Kihobfobd,  Esq.,  B«ni8tar^t.Law. 

Feb.  8,  9,  and  11, 1871. 

(Present :  The  Right  Hon.  Sir  James  W.  Colvile, 

Sir  Joseph  Nafieb,  and  Lord  Jastice  James  ) 

The  Freedom. 

Damage  to  cargo— Bight  to  ^ue— 24  Vict.  c.  10,  s.  6— 
18  &  19  Via,  c.  HI— ••  JDawaers  of  the  seas'*— 
Ventilation  of  ship's  hold— Onus  of  proof. 

In  a  suit  for  damage  to  cargo,  and  for  improper 
delivery  thereof  by  the  consignees,  who  were  also 
assignees  of  the  bill  of  lading  : 

Held  (affirming  the  judgment  ofihe  Court  of  Adm- 
ralty)  that  the  legal  title  having  been  transferred  to 
and  vested  in  the  plaintiffs,  the  right  of  suing  upon 
the  contract  was  also  transferred  to  th*im  by  force 
ofihe  statute  (18  ^  19  Vict,  c.  111).  It  was  in- 
tended by  this  statute  Ihat  the  right  of  suing  upon 
the  contract  u/nder  a  bill  of  lading  shotdd  follow 
the  property  in  the  goods  therein  specified— that  is 
to  say,  the  legal  title  to  the  goods  as  against  the 
indorser. 

The  proximate  cause  of  damage  to  oil-cake  was  that 
from  the  ncbiure  and  collocation  of  a  cargo  of 
animal,  vegetable,  and  (to  some  extent)  putrescible 
meatier,  from  sea'domia.ge  done  to  a  portion  of  the 
cargo,  from  the  packing  and  cramming  ofihe  ship 
so  as  to  prevent  any  circulation  of  air,  and  from 
the  closing  of  tits  hatches,  the  atmospliere  in  the 
ship's  hold  being  without  mearhs  of  escape,  became 
damp,  heated,  and  vitiated : 

Held  that  this  proximate  cause  was  not  within  the 
legal  import  of  the  exception  "  dangers  of  the 
seas : " 

Held,  further,  that  it  was  enough  for  the  plaintiffs 
to  have  estahlished  that  the  defendants  had  not 


performed  their  contract,  since  the  defendants  Jyid 
failed  to  produce  sufficient  evidence  of  due  pro- 
vision for  ventilation  of  the  ship's  hold,  so  as  to 
throw  tits  onus  on  the  plaintiffs  of  proving  ihat  the 
damage  might  have  been  prevented  by  reasonable 
care  and  skill  on  ilis  part  of  the  defendants  as 
shipowners. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Admiralty  in  a  oaase  of  damajge  to  oargo  insti- 
tuted under  sect.  6  of  the  Admiralty  Court  Act 
1861  (24  Vict.  c.  10),  to  recover  damages  on  acoount 
of  alleged  breaches  of  contract  and  duty  on  the  part 
of  the  appellants  with  respect  to  certain  parcels  of 
oil-cake,  which  were  laden  ou  board  the  Freedom  At 
New  York,  for  carriage  to  and  delivery  in  London. 
The  petition  filed  by  the  respondents  alleged 
(so  far  as  material)  as  follows : — 

On  or  about  Dec.  9. 1868,  Messrs  Campbell  and 
Tbayer,  of  New  York,  caused  to  be  shipped  six 
parcels  of  goods,  consisting  each  of  500  bags  of  oil- 
cake, marked  respectivdy  with  certain  marks  and 
numbers,  on  board  the  Freedom,  then  lying  at  New 
York,  to  be  conveyed  frum  New  York  to  Londoo, 
upon  the  terms  of  six  bills  of  lading,  comprising 
respectively  the  said  six  parcels.  These  bills  of 
lading  were  duly  signed  and  delivered  to  Messrs. 
Campbell  and  Thayer,  and  were  in  form  exactly 
similar  to  one  another,  the  following  being  the 
material  passage : — "  Shipped  in  good  order  and 
well-conditioned  by  Campbell  and  Thayer  on  board 

the  ship  called  the  Freedom,  whereof is  master, 

now  lying  in  the  port  of  New  York  and  bound  for 
London,  tu  say  (500)  five  hundred  ba^s  lin>eed-cake, 
being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  order  and  con- 
dition at  the  port  of  London  (the  dangers  of  the 
seas  only  excepted)  unto  order  or  to  assigns,  he  or 
they  pacing  freight  for  the  said  merchandise 
17s.  6d.  sterling  per  ton,  with  5  per  cent,  primage 
and  average  accustomed  of  22401b.  gross.  In 
witness  whereof  the  master  or  purser  of  the  said 
vessel  hath  affirmed  to  three  bills  of  lading,  all  of 
this  tenpur  and  date,  one  of  which  being  accom- 
plished,' the  others  to  stand  void.  Dated  in  New 
York.  Sept.  3, 1868.     Weight  unknown." 

The  bills  of  lading  were  afterwards  indorsed 
by  Campbell  and  Thayer  to  the  respondents,  who 
thereupon  became  the  consignees  of  the  oil- cake, 
and  the  assignees  of  the  bills  of  lading  within  the 
true  intent  and  meaning  of  sect.  6  of  the  Admiralty 
Court  Act  1861  (24  Vict.  c.  10).  The  oil-cake  was 
(as  the  petition  alleged)  delivered  much  damaged 
and  in  much  worse  order  and  condition  than  when 
shipped,  though  this  was  not  occasioned  by  dangers 
of  the  seas.  And  the  six  parcels  were  not  delivered 
to  the  respondents  separately ;  but  3000  bags  were, 
by  the  master  of  the  Freedom,  mixed  up  without 
regard  to  marks  or  numbers,  and  without  the 
damaged  portion  being  separated  from  the  un* 
damaged. 

The  appellant's  answer  denied  the  aforesaid 
statements  in  the  petition^  and  also  alleged  that 
the  damage,  if  any,  was  oct^asioned  by  the  dangers 
of  the  seas,  or  by  the  natural  qualities  of  the  oil-cake, 
and  not  by  any  breach  of  contract  or  by  any 
negligence  or  breach  of  dutj  on  the  part  of  the 
master  or  crew  of  the  Freedom,  The  cause  was 
heard  in  the  court  below  in  Ja^.  1870,  and  on 
March  4, 1870,  Sir  B.  Phillimore  gave  judgpnent 
(reported  22  L  T.  Rep.  N.  S.  175)  in  favour  of 
the  respondents,  and  directed  the  usual  referenoe 
to  the  registrar  and  merchants. 

Digitized  by  \^KJKJ\l  l\^ 
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'  Bttit,  Q«0  and  Clarhson  for  the  appellants. 

MUward,  Q.C.  and  Cohen  for  the  respondents. 

The  anthoritiea  oited  are  notioed  io  the  jmdg- 
ment. 

Judgment  was  delivered  by  Sir  Jambs  W.  Col- 
the.— In  this  case  a  proceeding  was  instituted  in 
the  Court  of  Admiralty,  under  23  Vict.  c.  10, 
a  a,  by  which  jurisdiction  has  been  given  to  the 
coart  over  any  claim  by  the  owner  or  consignAe,  or 
assignee  of  any  bill  of  lading,  or  any  goods  carried 
into  any  port  of  England  or  Wales  in  any  ship,  for 
damage  done  to  the  goods,  or  any  part  tnereof,  by 
the  negligence  or  misconduct,  or  for  the  breach  of 
any  duty  or  breach  of  contract  on  the  part  of  the 
manter,  owner,  or  crew.  By  this  section  a  new 
remedy  has  been  triven  to  those  who  have  a  right 
of  suit  in  any  of  the  cases  specified.  By  the  18  &  19 
Vice.  c.  Ill,  the  consignee  of  goods  named  in  a  bill 
of  lading  and  the  indorsee  of  a  bill  of  lading,  to 
whom  the  property  in  the  goods  mentioned  shall 
have  passed  upon  or  by  reason  of  such  indorse- 
ment, shall  have  transferred  to  and  vested  in  him 
all  rights  of  suit  and  be  subject  to  the  same  lia- 
bilities in  respeot  of  such  goods  as  if  the  oontract 
in  the  bill  of  lading  had  been  made  with  himself. 
The  transaction  in  the  present  oase  between  the 
plaintiffs  and  the  shippers  of  the  goods  in  respect 
of  which  the  suit  was  instituted,  was  one  of  a  class 
described  in  the  elaborate  opinion  of  Mr.  Justice 
Bailer,  delivered  in  the  House  of  Lords,  in  which 
be  shows  that  the  nature  of  the  dealing  requires 
that  the  property  in  the  goods  specified  in  the  bills 
of  lading  should  be  transferred  to  and  vented  in 
the  indorsee  thereof :  (6  East,  29,  n.)  Tho  plaintiffs 
were  consignees  for  sale,  but,  as  part  of  the  trans- 
aetion,  a  bill  of  exchange  was  drawn  by  the  con- 
signors for  nearly  the  full  value  of  the  goods,  the 
bills  of  lading  were  indorsed  by  them  and  forwarded 
to  the  plaintiffs,  by  whom  the  draft  of  tho  con- 
signors was  accepted  and  paid  in  due  course.  The 
legal  title  to  the  property  in  the  goods  specified  in 
the  bills  of  lading  was  thus  transferred  to  and 
vested  in  the  plaintiffs ;  the  right  of  suing  npon 
the  contract  in  the  bills  of  lading  was  transferred 
to  them  by  force  of  the  statute  (18  &  19  Vict.  c. 
111).  It  was  snggested  in  the  argument  that  the 
applicability  of  this  enactment  was  donbtfal,  in 
consequence  of  some  words  reported  to  have  fallen 
from  one  of  the  learned  barons  in  the  Court  of 
Exchequer,  in  the  case  of  Fox  ▼.  KnoU  (d  H.  &  N. 
305).  But  having  regard  to  the  facts  of  that 
case,  and  looking  at  the  report  in  30  L.  J. 
259,  Ex.,  it  would  seem  to  have  been  intended 
to  decide  no  more  as  to  the  construction  of 
the  18  A  19  Yiot.  c.  Ill,  than  that  it  had  no 
application  to  the  case,  and  that  to  entitle  the  in- 
dorsee of  a  bill  of  lading  to  have  transferred  to  and 
vested  in  him  a  right  of  sait  as  thereby  enacted,, 
the  ciroumstances  under  which  the  bill  of  lading 
shall  have  been  indorsed  must  be  such  "^  that  the 
property  in  the  goods  shall  have  passed  to  the  in- 
dorsee 1^  reason  of  the  indorsement.  The  plaintiff 
in  that  case  was  the  charterer,  and,  as  such,  the 
carrier.  He  bad  taken  an  assi^ment  of  the  bill  of 
lading  upon  the  terms  that  freight  shonld  be  paid. 
It  was  attempted  on  the  part  of  the  defendant  to 
use  the  statute  as  having  extinguished  the  right  of 
the  shipowner  to  freight,  if  he  took  an  assignment 
of  the  bill  of  lading,  whereby  (it  was  argued)  he  had 
lost  his  remedy  against  the  shipper  for  the  freight. 
The  court  decided  in  favour  of  the  plaintiff.  Their 
Lordships  are  satisfied  that  it  was  intended  by 


this  Act  that  the  right  of  suing  upon  the  oon- 
tract under  a  bill  of  lading,  shonld  follow  the  pro- 
perty in  the  goods  therein  specified ;  that  is  to  say, 
the  bgal  title  to  the  goods  as  against  the  indorser.' 
Thev  entertain  no  doubt  that  in  the  present  case' 
the  legal  title  was  transferred  to  and  vested  in  the 
plaintiffst  and  that  the  subordinate  right  under  the 
contract  was  transferred  to  them  by  the  .statute. 
The  plaintiffs  have  brought  their  suit  for  non- 
performance of  the  contract  stated  in  the  hills  of 
lading.  There  were  six  parcels  of  goods,  each  con- 
sisting of  500  bags  of  linseed  c&e ;  there  was  a 
separate  bill  of  lading  for  each  parcel.  Th^  are 
all  in  the  same  form,  containing  an  acknowledg- 
ment of  having  received  each  parcel  "  in  good  order- 
and  well  onnditioned,  and  an  undertaking  to  deliver 
them  in  like  good  order  and  condition  at  the  port 
of  London,  the  dangers  of  the  sea  only  excepted."' 
It  was  not  disputed  that  the  goods,  ioi  the 
damage  to  which  the  suit  was  brought,  were  not 
delivered  in  the  order  and  condition  in  which  they 
were  shipped.  But  the  question  raised  by  the 
answers  of  the  defendants  is,  whether  this  default 
was  caused  either  by  '*  the  dangers  of  the  seas,*'  or 
by  "  the  natural  qualities  of  the  oil-cake  P  "  The 
onus  of  proving  cither  branch  of  this  defence 
lay  upon  the  defendants.  The  former  is  founded 
on  the  express  stipulation  in  the  contract ;  the 
latter,  on  the  implication  of  law.  It  would  be 
unreasonable  to  make  the  shipowners  responsible 
for  deterioration  or  damage  caused  by  latent  im- 
perfection or  defects  in  the  oil-cake,  which  could 
not  he  supposed  to  have  been  known  to  them  at 
the  time  of  the  shipment.  It  was  properly  ob-' 
served  by  Mr.  Justice  Neilson,  in  delivering  the 
judgment  of  the  coiirt  in  the  American  caste  (Ulark 
V.  BarntoeU,  12  Howard  N.  S.  272),  cited  in  tho 
argument,  *'  that  the  acknowledgment  in  the  bill 
of  lading  can  only  mean  that  as  far  as  they  had  an' 
opportunity  of  judging,  the  goods  were  sent  in  a 
perfectly  good  condition."  The  defendants  in  this 
suit  were  not  precluded  from  showing  (if  they  could) 
that  the  damaged  oil  •  cake  was  imperfectly  manufac- 
tured or  insufficiently  prepared  for  tho  voyage ;  or 
that  it  had  some  intrinsic  defect,  at  the  timeof  ship- 
ment, which  caused  the  damage.  A  notice  was  served 
upon  the  defedants,  on  the  part  of  the  plaintiffs,* 
beifore  sending  out  a  commission  to  America  to 
take  evidence  on  the  subject.  Having  considered 
the  evidence  that  was  taken  there,  as  well  as  that 
which  was  given  in  the  Court  of  Admiralty,  their 
Lordships  are  satisfied  that  the  oil-cake  was  in  good 
order  and  well-conditiooed  at  tUe  time  of  shipment. 
This  disposes  of  one  branch  of  the  defence. 
The  learned  judge  of  the  Court  of  Admiralty  came 
to  the  conclusion  upon  the  evidence,  especially 
that  of  Dr.  Letheby,  that  the  damage  complained 
of  vTas  mainly  caused  by  the  bones  that  formed 
part  of  the  oargo.  But  at  the  same  time  he  held 
that  it  was  not  necessary  to  found  his  judgment 
upon  this,  inasmuch  as  the  onus  was  on  the  defen- 
dants to  show,  and  that  they  had  not  shown,  that 
this  damage  was  caused  by  *'  dangers  of  the  seas." 
Thoir  Lordships  are  not  prepared  to  say  what 
may  have  been  the  actual  or  the  relative  effect  of 
the  bones,  considered  as  a  distinct  item  in  the  com- 
bination of  concurrent  causes,  which  led  to  and  re- 
sulted in  the  damage  to  the  oil-cake.  The  cargo 
was  made  up  (amongst  other  things)  of  beef  and 
pork  below,  and  a  large  number  of  bags  of  oil-cake, 
some  below  and  some  above  ;  clover  seed  behind ; 
bones  in  the  forehold,  loose  and  in  bulk,  about  3ft. 
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from  the  oil-cake;  a  portion  strewed  aboat  the 
bags  of  oil*cake,  and  some  amongst  tobacco.  Every 
place  was  filled  up  so  that  no  space  was  left  in 
which  any  part  of  the  cargo  could  be  put.    One  of 
the  witnesses  for  the  defendants  was   asked  his 
opinion  as  to  the  stowage  with  reference  to  allow- 
ing the  air  to  circulate.    His  answer  was — *'  I  did 
not  fancy  she  could  have  been  stowe  1  better.   The 
ship  was  as  full  as  she  could  possibly  be  stowed.*' 
That  is  to  saj ,  she  was  well  stowed  in  the  sense  of 
being  well  crammed  and  closely  packed ;  but  (as 
the  result  showed)  so  as  to  prevent  the  circulation 
of  air.    At  a  subsequent  stage,  when  there  was  no 
ventilation,  and  no  outlet  was  left  for  heat  and 
damp  to  escape,  the  booes  may  have  gradually  con- 
tributed to  taint  the  atmosphere.  That  in  such  cir- 
cumstances the  oil-cake  would  be  liable  to  become 
mouldy,  is  stated  by  oompefent  witnesses  on  both 
sides.    It  is  difficult,  if  not  impracticable,  to  come 
to  any  satisfactory  conclusion  as  to  the  relative 
effect  of  each  of  the  concurrent  causes  that  by  their 
combination  brought  about  the  proximr*te  cause  of 
the  damage.    Causes  minute  in  themselves  may 
be  intensified  in  combination  with  others.    The 
words  in  the  bills  of  lading — "  dangers  of  the  seas" 
— must,  of  course,  be  taken  in  the  sense  in  which 
they  are  used  in  the  policy  of  insurance.    It  is  a 
settled  rule  of  the  law  of  insurance  not  to  go  into 
distinct  causes,   but  to  look  exclusively   to  the 
immediate  and  proximate  cause  of  the  loss.  In  the 
present  case,  the  remote  causes  are  not  only  dis- 
tinct from  the  proximate  cause,  but  they  are,  for 
the  most  part,  unconnected  with  dangers  of  the 
seas.    If  a  shipowner  undertakes  to  convey  such  a 
cargo,  under  the  ordinary  contract  set  forth  in  the 
bills  of  lading,  he  takes  upon  himself  the  risk  of 
consequences  and  contingencies  other  than  those 
which  are  within  the  express  exception,  or  that 
which  is  implied  by  law.    The  question  here  is 
not  one  of  negligence,  but  of  breach  of  contract,  as 
explained  in  the  judgment  delivered  by  Sir  John 
Patteson  in  Tronson  v.  Dent  (8  Moore's  P.  0.  C. 
433)    The  extent  of  sea  damage  done  to  some  other 
parts  of  the  cargo,  so  far  as  it  was  distinctly  proved, 
was  but  limited,and  the  indirect  effect  of  this  damage 
is  but  a  matter  of  conjecture.     Some  of  the  prin- 
cipal witnesses  for  the  defendants  (including  the 
master)  do  not  notice  it  at  all,  and  some  allude  to 
it  without  relying  much  upon  it.  As  to  the  closing 
of  the  hatches,  the  master  assents  to  the  suggestion 
made  to  him.  that  this  ma^  have  had  a  share  in 
causing  the  damage  to  the  oil-cake,  but  he  does  not 
put  it  forward  in  the  first  instance.    During  the 
early  part  of  the  voyage  (he  says)  he  occasionally 
kept  the  hatches  open,  bu  t  dm  ing  the  last  two-  thirds 
of  the  voyage  the  weather  was  so  tempestuous  that 
he  was  nnder  the  necessity  of  closing  them.  He  has 
not  stated  at  what  date  this  necessity  arose,  nor  (ex- 
cept in  this  vague  form)  for  what  periods  it  con- 
tinued. The  log  was  not  referred  to;  he  did  not  make 
a  protest  after  arrival  at  the  port  of  Loudon.    The 
necessity  must  have  ceased  for  some  considerable 
period  l>efore  the  hatches  were  opened,  on  the  third 
day  after  arrival,  when  there  was  such  a  rush  of 
steam  and  heat  as  plainly  indicated  the  absence  of 
any  means  of  escape  for  the  confined  and  vitiated 
air  during  the  time  that  the  hatches  were  closed. 
One  of  the  witnesses  for  the  defendants  says  he 
thought  it  would  have  exploded  the  decks.    Their 
Lordships  have  referred  to  the  surveys  and  reports 
that  were  given  in  evidence,  and  have  considered 
all  the  evidence  relating  thereto.    They  arc  of 


opinion  that  the  conclusion  proper  to  be  drawn 
from  the  evidence  is  this,  that  from  the  nature 
and  collocation  of  this  cargo  of  animal,  vegetable, 
and  (to  some  extent)  pntrescible  matter,  the  sea 
damage  done  to  a  portion  of  the  cargo,  the  packing 
and  cramming  of  the  ship  so  as  to  prevent  any 
circulation  of  air,  and  the  closing  of  the  hatches, 
the  atmosphere  in  the  ship's  hold  became  heated, 
damp,  and  vitiated,  without  means  of  escape,  and 
that  this  atmosphere  was  the  proximate  cause  of 
the  damage  to  the  oil-cake,  which  is  the  subject  of 
this  suit.  This  proximate  cause  cannot  be  brought 
within  the  legal  import  of  the  exception  of  damages 
of  the  seas.     In  the  American  case  (01  ark  v. 
BamtoeU)  {ubi  sup.)  that  was  referred  to.  it  is  said 
that  where  the  defendants  have  brought  their  oase 
within  an  exception  in  the  contract,  this  shifts  the 
onus  upon  the  plaintiffs  to  prove  tliat  the  dam- 
age might  have  been  provided  against  and  pre- 
vented  by  reasonable  care  and  skill  on  the  part  of 
the  shipowners.     But  in  order  to  make  this  appli- 
cable, the  defendants  should  first  have  given  suffi- 
cient evidence  to  bring  their  case  (prima  facie  at 
least)  within  such  an  exception.    Their  Lordships 
think  that  they  have  failed  to  do  so  in  the  pre- 
sent case.    The  simple  truth  is,  that  they  did  not 
make  provision  sufficient  to  enable  them  to  fulfil 
their  contract.    They  ought  to  have  known  that 
there  were  portions  of  the  cargo  which  if  deprived  of 
ventilation,  without  circulation  of  air,  and  without 
an  outlet  for  heated,  damp,  or  vitiated  air  to 
escape,  the  result  would  be,  in  the  natural  oourse 
of  things,  that  the  oil-cake  would  be  damaged. 
As  they  did  not  in  fact  provide  sufficiently  against 
such  a  natural,  if  not  necessary,  consequence,  they 
imposed  upon  themselves  the  disability  to  fulfil 
the  express  contract  into  which  ^.hey  had  entered 
under  the  bills  of  lading.    In  this  view,  it  is  not 
material  to  the  plaintiffs  whether  the  defendants 
are  or  are  not  chargeable  with  neglect,  default,  or 
improvidence.    It  is  enough  for  the  plaintiffs  to 
have  established  that  the  defendants  have  not 
performed  their  contract,  and  have  not  sustained 
either  of  the  defences  which  they  have  pleaded  as 
a  legal  excuse  for  nonperformance.    In  this  oon- 
clusion  their  Lordships  agree  with  the  learned 
judge  of  the  Court  of  Admiralty.     There  was 
another  part  of  the  case,  but  of  minor  importance, 
as  to  the  expenses  incurred  in  the  sorting  and 
weighing,  &c.,  in  consequence  of  the  state  in  which 
the  goods  were  delivered  and  the  mcde  of  delivery. 
Whatever  these  expenses  were,  they  vnll  be  ascer- 
tained and  allowed  by  the  proper  officer  of  the 
Admiralty,  and  it  is  not  necessary  to  give  any 
further  direction.   Their  Lordships  will  therefore, 
humbly  advise  Her  Majesty  that  the  judgment 
appealed  against  should  be  affirmed,  and  that  the 
appeal  be  dismissed  with  costs. 

Judgment  affirmed. 

Proctor  for  the  appellants,  Thomas  Cooper. 

Proctors  for    the   respondents,   Thomas    and 
Hollams. 
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Wednedday,  Feb.  8. 1871. 

(Present :  the  Bight  Hod.  Sir  Jambs  W.  Colvils, 

Sir  JosBPH  Napier,  and  Lord  Justice  Jambs.) 

Thb  Glenduror. 

Saleage'—  Appeal  as  to  quantum  awarded--  Difference 

justifying  interference  of  court  of  appeal^  Uivision 

of  salvage  service, 

Sal  rage  services,  rendered  with  very  great  danger^ 
maierially  contributed   to   save  properly  worth 
46,O0OZ.,  and  iwenty'seven  lives.    The  Court  of 
Admiralty  awarded  10002.,  as  compensation  : 
Held  (varying  the  judgment  of  the  court  helow),that 
2000^  ufotdd  be  a  fair  compensation ;  the  salvors 
under  the  circumstances,  being  entitled,  on  th^rule 
siaitd  in  The  Cliffcon  (3  Hagg,  121),  to  a  "  large 
and  liberal "  reward. 
In  appeals  as  to  quantum  awarded,  the  difference 
ought  to  be  very  considerable  (to  the  extent  of 
one'third  at  least),  in  order  to  induce  the  court  of 
appeal  to  interfere  upon  a  question  of  mere  dis^ 
eretion.    The  Chetah  (19  L  T.  Bep.  N.  8.  622), 
followed  and  approved. 
The  defendants  contended  that  the  real  meritorious 
service  was  on  one  night  in  saving  life,  and  that 
what  was  done  in  the  course  of  several  subse- 
quent  days  to  the  ship,  in  anchoring,  unloading, 
pumping,    and    bringing    her   into    port,    con' 
sistnl  of  ordinary  services  that  any  person  might 
have  rendered : 
Held,  that  it  would  not  be  right  to  split  up  the 
service  of  the  salvors,  or  to  treat  it  as  other  than 
one  continuous  salvage  service  rendered  to  life  and 
property. 
This  was  an  appeal  from  a  decree  of  the  jadge 
of  the  Hish  Coart  of  Admiralty  in  a  cause  of  sal- 
vage institated  against  the  ship  or  vessel  Olen- 
duror,  the  cargo  laden  on  board  thereof,  and  the 
freight  due  for  the  transportation  of  the  same, 
and  against  the  owners  of  the  said  vessel. 

In  their  petition  the  plaintiffs  (ihe  appellants) 
Jarvia  Arnold,  boatman,  of  Kiogsdown,  and 
others,  alleged: — That  at  about  eight  o'clock  p.m., 
on  the  12th  Feb.  1870,  the  G/anduror,  a  full  rigged 
iron  ship  of  994*53  tons  burden,  alter  making 
signals  of  distress,  came  stern  on  to  the  shore  a 
liule  to  the  northward  of  Kingsdown,  having 
parted  her  cables  in  a  tremendoos  gale  which  was 
then  blowing. 

That  the  Kingsdown  lifeboat  was  manned  several 
times  by  the  plaintiffs,  who,  with  great  danger  and 
with  the  help  of  some  sixty  or  seventy  men,  rescued 
twenty-nine  persons  from  the  Olenduror, 

That  during  the  whole  of  the  following  week, 
ihe  plaintifEs,  eighty  in  number,  besides  the  owners 
of  the  life  boat,  the  lugger  and  the  other  boats 
mentioned  in  the  petition,  which  were  engaged, 
succeeded,  by  lightening  the  ship,  landing  and  care* 
fully  warehousing  part  of  her  cargo,  and  by  means 
of  anchors  and  chains  skilfully  disposed,  in  get- 
ting the  ship  off  and  bringing  her  safely  to  London. 
That  the  Olenduror,  her  cargo,  and  freight  as 
salved  were  of  the  total  value  of  46,0002. 

The  answer  filed  by  the  defendants  (the  respon- 
dents) admitted  the  saving  of  the  twenty-nine 
persons,  but  alleged  that  the  discharge  of  the 
cargo  and  salvage  of  the  vessel  was  not  performed 
by  the  plaintiffs,  but  by  the  master  under  the  ad- 
vice and  assistance  of  the  owner's  agent  and  the 
crew  of  the  vessel.  The  answer  also  alleged  a 
tender  of  500L  to  the  plaintiffs  (the  appellants),  in 
full  Batis&otion  and  discharge  of  their  senrices. 


The  evidenoe  offered  on  behalf  of  the  plaintiffs 
went  to  show  that  the  whole  of  the  statements 
contained  in  the  petition  were  true,  and  that  the 
crew  of  the  Olenduror  were  discharged  and  took 
DO  part  in  salving  the  ship  and  cargo. 

The  defendants  called  no  evidence  to  rebut  the 
plaintiffs'  case  or  to  supporc  their  own. 

The  learned  judge  in  the  court  below  found  for 
the  plaintiffs  (the  appellants),  and  awarded  them 
the  sum  of  lOOOL  with  costs. 

This  was  the  subject  of  appeal. 

Dr.  Deane,  Q.C.,  and  Clarkson,  for  the  appellants. 

Butt,  Q.C.,  and  Cohen,  for  the  respondents. 

Judgment  was  delivered  by  Sir  Jambs  W.  Col- 
vilb. — This  is  an  appeal  in  a  case  of  salvage  from 
the  Court  of  Admiralty,  the  salvors  being  dis- 
satisfied with  the  quantum  of  remuneration  which 
that  court  has  thought  fit  to  award  them.  Their 
Lordships  have  had  to  consider  the  question  with 
that  difficulty  which  has  pressed  upon  this  board 
in  all  those  salvage  cases,  the  great  difficulty  of 
laying  down  any  principle  by  which  they  are  to 
overrule  what  to  a  great  extent  must  be  considered 
as  in  the  discretion  of  the  court  below,  as  a  matter 
of  individual  estimate  and  opinion  as  to  the  value 
of  certain  services  rendered,  or  the  money  which 
ought  to  be  paid  by  the  person  to  whom  the  ser- 
vices haye  been  renderea,  under  all  the  circum- 
stances of  the  case.  In  some  oases  (The  Carrier 
Dove,  2  Moo.  P.  C,  N.  S.,  254;  The  Fusilier,  10 
L.  T.  Rep.  N.  S.  699 :  3  Moo.  P  C,  N.  S.,  69 ;  The 
Cuba,  Lush.  14)  which  have  been  referred  to  in  the 
course  of  the  argument,  the  difficulty  has  been  put 
in  very  strong  language ;  that  is  to  say,  that  this 
committee  would  not  enter  into  the  question  of 
quantum  where  there  has  been  nothing  to  shook 
the  conscience,  nothing  gross,  nothing  extra- 
vagant. In  the  case  of  The  Ohetah  (19  L.  T.  Rep. 
N.  S.  622 ;  38  L.  J.  1,  Adm.),  in  which  this  expres- 
sion is  quoted,  there  follows  a  more  accurate  ex- 
pression of  the  rule  according  to  their  Lordships' 
view,  that  is  to  say,  '*  It  is,  however,  a  settled 
rule,  .and  one  of  great  utility,  particularly  with 
reference  to  oases  o^  this  description,  that  the 
difference  ought  to  be  yery  considerable  to  in- 
duce the  Court  of  Appeal  to  interfere  upon  a 
question  of  mere  discretion."  Now  the  facts 
of  the  case  are  really  not  in  dispute.  The 
judgment  on  the  facts  of  the  learned  judge  of 
the  Court  of  Admiralty  has  not  been  questioned 
before  us  by  either  side,  and  it  is  not  necessary  for 
their  Lordships  to  refer  to  the  facts  in  any  other 
terms  than  those  which  the  learned  judge  himself 
has  xised  In  stating  the  nature  of  the  case,  and  the 
circonzstances  under  which  the  matter  came  before 
him  for  decision.  The  judgment  ends  thus: — 
"  Seeing,  then,  that  these  services  sayed  life  while 
they  were  attended  by  certainly  yery  great 
danger,  whioh  deterred  the  crew  who  went  in  the 
first  from  going  in  the  other  expeditious,  the  ques- 
tion is  wheth(  r  500Z.  is  a  sufficient  remuneration 
for  having  materially  contributed  to  save  property 
of  the  large yalue  of  48,0002."  (it  should  be  46,0002.), 
"  and  havinp^  saved  the  liyes  of  twenty  or  twenty- 
two  men"  (it  ought  to  be  twenty-seven,  including 
the  woman  and  child)  '*  who  were  on  board;  and 
haying  also  to  some  extent  perilled  their  own  lives 
in  the  services  whioh  they  rendered ;  and  I  am  of 
opinion  that  it  is  not,"  in  which  conclusion  their 
Lordships  entirely  agree.  But  taking  that  as  the 
true  state  of  the  case,  their  Lordships  haye  to 
apply  the  rule  which  is  probably  best  laid  down  in 
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the  oaee  of  The  Clifton  (3  Hagg.  121),  where  Lord 
Stowell  expresses  himself  as  follows :  "  Now,  sal- 
yaffe  is  DOt  always  a  mere  compensation  for  work 
and  labour.    Yarious  circumstanoes  upon  public 
coDsiderations,   the    interest    of   commerce,  the 
benefit  and  secnrity  of  navigation,  the  lives  of  the 
seamen  render  it  proper  to  estimate  a  salvage 
reward  upon  a  more  enlarged  and  liberal  scale. 
The  ingredients  of  a  salvage  service  are — first,  en- 
terprise in  the  salvors  in  goicgout  in  tempestuons 
weather  to  assist  a  vessel  in  distress,  risking  th-eir 
own  lives  to  save  their  fellow  creatures,  and  to 
rescue   the    property    of  their  fellow   subjects ; 
eecondly,  the  degree  of  danger  and  distress  from 
which  the  property  is  rescued,  whether  it  were  in 
imminent  peril  or  almost  certainly  lost,  nothing 
out  of   it  rescued  and  preserved;   thirdly,  the 
dec^ree    of    labour    and   skill  which  the  salvor 
incurred  and  displayed,  and  the  time  occupied; 
lastly,  the  value.    Where  all  those  circumstances 
concur,  a  large  and  liberal  reward  ought  to  be 
given."    But  he  goes  on  :    Where  none  or  hardly 
any,  then  the  thing  ought  to  be  pro  opere  et  lahore.*' 
Applying  that  to  the  tacts  as  stated  by  the  judge 
of  the  Court  of  Admiralty  in  his  judgment,  their 
lordships  are  of  opinion,  under  all*  the  circum- 
stances of  the  case — not  forgetting'  that  to  a  great 
extent  there  possibly  was  not  that  very  great  peril 
of  life  which  was  stated  in  the  case  of  the  salvors, 
and  that  that  peril  was  diminished  after  the  first 
few  hours ;  but  still,>  having  regard  to  all  the  cir- 
cumstances which  have  been  admitted  and  proved, 
— that  the  "  large  and  liberal "  reward  in  this  case 
ought  certainly  to  he  something  more  than  1000^, 
whieh  the  learned  judge  has  awarded ;  and  they 
have  on  the  whole,  having  regard  to  the  very  large 
value  of  the  property  saved,  and  to  the  long  list 
of  cases  in  none  of  which  do  they  find  such  a 
small  proportionate  remuneration  >  as  this  given, 
come  to  the  conclusion  that  20002.  would  be  a  fair 
sum  to  award  to   the  salvors.    They   have  not 
omitted  to  weigh  what  was  much  pressed  on  them, 
that  the  real  meritorious  service  was,  on  the  first 
night,  in  saving  the  lives,  and  that  what  was  done 
afterwards  to  the  ship-^the  anchoring,  the  un- 
loading, the  pumping,  end  the  going  round  to  the 
Thames — were  ordinary  services  which  any  person 
might  have  rendered.    But  their  Lordships  do  not 
think  it  right  to  split  up  the  services  of  salvors  in 
this  way,  or  to  treat  it  as  other  than  one  continuous 
salvage  service  rendered  to  life  and  property.  They 
have,  moreover,  showed  in  this  case,  that  according 
to  the  evidence  of  the  salvors  (wholly  uncontra- 
dicted), the  ship  was  left  entirely  to  their  care  for 
several  days ;  that  what  was  devised  and  done 
was  devised  and  done  by  them,  and  that  they  acted 
with  great  promptitude  at  a  time  when  every  hour 
might  have  been  of  vital  importance.    With  respect 
to  the  amount  of  difference  of  estimate  which 
would  justify  their  Lordships  to  review  the  decision 
of  the  learned  judge,  they  were  referred  to  a  case 
in  which  this  court  differed  to  the  extent  of  one- 
third.    Unless  the  difference  amounted  at  least  to 
that  they  would  not  have  interfered,  but  they 
think  in  this  case  the  difi*erence  is  so  considerable 
as  to  induce  their  Lordships  to  differ  and  to  express 
that  difference  in  the  judgment  which  they  have 
pronounced.    The  appellants  to  have  the  costs  of 
the  appeal. 

Judgment  varied. 
Solicitors  :  For  the  appellants,  Lowhas,  Nelson, 
and  Jones;  for  the  respondents, TTes/aU and  Uohtrts, 
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Beported  by  H.  F.  Pvkcx^j.,  Esq..  Banister-at-Law* 

March  1  and  28, 1871. 
The  Teutgnia. 
Ouibreak  of  war — Lia^iliiy  of  shipoumer  for  not 
delivering  cargo^Eis  right  to  freight  pro  raid 
itineris. 
A  state  of  war  may  exist  de  facto  between  two  coun- 
tries, although  there  has  been  no  fonnal  declara* 
tion  of  war  by  their  governments, 
A  Prussian  ship,  carrying  a  cargo  of  nitrate  of  soda 
(contraband  of  war)  arrived  off  Dunkirk^  to  which 
port  she  had  been  ordered  by  the  consignees  of 
cargo,  and  whilst  lying  there  waiting  for,  the  tide, 
her  master  heard  that  war  had  broken  out  between 
France  and  Prussia,  and  he  thereupon  put  back  to 
th^  Bourns,  where  he  arrived  on  July  17,  to  make 
inquiries,  but  hearing  nothing  more,  and  being 
stopped  by  his  owner,  he  put  into  Dover  on  the  ISth, 
and  there  getting  intelligence,  refused  to  proceed  to 
Dunkirk,  The  ship  was  running  under  charter 
entitling  her  to  be  sent  to  a  safe  port.  War  wclm 
not  actually  declared  tiU  July  19,  but  was  immi* 
nent  on  July  16. 
Held,  that  the  ship  on  July  16  was  not  bound  to  go 
to  .  Dunkirk,  as  she  %pould  have  been  liable  to 
penalties  for  trading  with  the  enemies  of  her 
country  and  capture  by  French  cruisers ;  that 
even  if  war  did  not  actually  emist  tiU  July  19 
that  the  master  was  jjtstifiHd  in  pausing  for  a 
reasonable  time  to  make  inquiries,  and  that  under 
the  circttmstances  ha  did  not  exceed  that  time  hy 
staying  in  l)ov.er  till  after  the  declaration  of  war . 
WhjUt  the  ship  was  lying  at  Dovr,  the  consignees 
demanded  the  delivery  of  cargo  without  any  pay* 
ment  of  freight.  The  master  refused  to  deliver 
without  payment. 
Held,  that  the  master  was  entitled  to  freight  pro  rata 

itineris. 
This  was  a  cause  instituted  under  the  5th  seotion 
of  the  Admiralty  Court  Act  1861,  by  Messrs. 
Duncan,  Fox,  and  Oa,  of  Liverpool,  consignees  of 
bill  of  lading  of  cargo  laden  on  board  the  TetUonia 
against  the  said  ship  and  her  freight,  and  against 
David  August  Kdster,  of  Hamilworden,  in  Han- 
over, .merchant^  the  owner  of  the  said  vessel,  for 
damages  consequent  on  the  non-delivery  of  2742 
bags  of  nitrate  of  soda,  the  property  of  j^be  plaintiff, 
then  forming  the  cargo  of  the  said  ship. 

The  Tfiutonia  was  a  Prussian  v/essel,  and  her 
owner  was  a  Prussian  subject,  and  in  April  1870, 
she  was  at  the  port  of  Pisagua,  where  she  shipped 
the  above  mentioned  cargo  under  the  following 
bill  of  lading,  signed  bj  her  master. 

Shipped'  in  good  order  and  condition,  by  Sawers, 
Dunoaii,  andCo.,  of  .ValpanuBO,  under  the  ship  Teutonia. 
whereof  Kuster  is  master  for  this  present  voyage,  and 
now  lying  in  the' port  of  Pisagua,  and  bound  for  Cork, 
Cowes,  6]f  Falmonth,  for  orders  2742  bags,  weighing  in 
all  7623  buintals  net  Spanish  wei{[ht,  being  marked  and 
ihunberea  as  per  margin,  to  be  deuvered  in  the  like  good 
order  and  condition  at  port  of  discharge,  the  act  of  Gk>d, 
the  Queen's  enemies,  fire,  and  aU  and  every  other 
dangers  and  accidents  of  the  seas,  riyers,  and  navigation 
of  whatever  nature  and  kind  soever  excected,  unto 
Messrs.  Duncan,  Fox,  and  Co.,  or  assigns,  freight  for  the 
said  goods  to  be  paid  as  per  charter' party,  with  primage 
and  averagfr'aoofofftomed.  In  witness  whereof  the  master 
or  purser  of  the^aid  ship  or  vessel  hath  affirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which 
bills  being  accomplished  the  others  to  stand  void. — 
Dated  in  Pisagua,  this  5th  day  of  April  1870. 

[2742  bags  m  all,  7623  quintals  net  Spanish  weight 
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Weifl^t  and  oontents  unknown.    Not  reeponeible  for 
breaks^  of  bags.    All  on  board  to  be  delivered.] 

The  yeasel  was  then  rnnDing  under  a  charter 
party,  which  is  set  out  in  the  judgment.  She  pro- 
ceeded to  Falmouth,  where  she  arrived  on  July 
lOih,  1870,  and  on  the  following  day  received 
orders  to  proceed  to  Dunkirk,  which  is  a  French 
port.  On  July  16ih  she  arrived  off  Dunkirk,  but, 
the  master  having  heard  that  war  had  broken  out 
between  France  and  Prussid,  put  back  to  the 
Downs,  and  arrived  there  on  July  17ih.  Getting 
no  information  he  telegraphed  to  his  owner,  and 
received  an  answer  forbidding  him  to  go  to  Dan- 
kirk;  and  on  Tuesday,  July  19th,  he  took  the 
ship  into  Dover,  as  the  safest  place.  War  was 
not  actually  declared  by  the  French  until  July 
20th,  as  from  July  19th,  but  the  relations  between 
France  and  North  Germany  were  disturbed  some 
days  before.  The  ship  could  not  have  got  into 
Dunkirk  before  the  evening  of  July  17tb,  as  the 
tide  did  not  serve.  The  cargo  was  contrabrand  of 
war,  and  would  have  been  liable  to  have  heen 
seized  both  by  French  and  Prussian  cruizers. 
The  master  refused  to  proceed  to  Dunkiik,  and 
also  declined  to  deliver  the  Cargo  at  Dover  when 
it  was  demanded  by  the  consignees,  after  the 
formal  declaration  of  war,  unless  on  payment  by 
the  consignees  of  the  whole  freight,  or  the  whole 
freii^ht  less  the  amount  of  expense  in  proceedini; 
to  Dunkirk.  The  master  further  offered  to  take 
the  cargo  to  London,  on  the  payment  of  the  whole 
freight,  but  the  consignees  demanded  the  cargo 
without  any  payment  whatsoever. 

The  defendants  answer  contained  the  following 
articles  amongst  others : 

3.  By  reason  of  the  premises,  {md  of  war  having  been 
declared  and  having?  broken  ont  between  Pmssia  and 
Frinoe  after  the  makincr  of  the  charter  party  and  after 
the  sailing  of  the  Teutonia  from  Valparaiso,  it  became 
and  was  illegal  according  to  the  laws  of  Pmsaia,  as  well 
as  the  law  ta  nations,  for  the  master  of  the  said  vessel 
to  proceed  with  the  said  cargo  to  Dunkirk ;  wherefore  the 
master  refused,  as  he  lawfolly  might,  to  proceed  with  the 
said  cargo  to  Dunkirk,  and  to  deliver  the  same  there,  and 
proceeded  to  Dover,  being  a  proper  port  in  that  behi^. 

8a.  If  war  between  Prussia  and  France  had  not  been 
declared  or  had  not  broken  ont  at  the  time  when  the  said 
master  made  default,  as  in  the  fourth  article  of  the  peti- 
tion alleged,  the  said  war  was  imminent  and  reasonably 
beUeved  by  the  said  master  to  have  broken  ont  and  to 
have  been  declared ;  wherefore  the  said  master,  as  he 
reasonably  might,  proceeded  to  a  place,  which  was  a 
reasonable  place  in  that  behalf,  for  the  purpose  of  naaking 
inooiries  and  for  the  safety  of  the  ship  and  cargo ;  and 
before  a  reasonable  time  for  making  snoh  inquiries  and 
for  proceeding,  as  ordered,  to  Dunkirk  had  elapsed,  war 
had  broken  out  and  been  declared  between  France  and 
Pmssia;  wherefore  the  master,  as  he  lawfully  might, 
refused  to  proceed  with  the  said  cargo,  and  to  deliver  the 
same  there,  which  is  the  default  in  the  said  fourth  article 
aUeged. 

To  this  the  plaintiffs  demurred,  and  further 
pleaded  the  ship  might  have  proceeded  to  Dunkirk 
OD  July  18th,  before  war  was  declared,  and  did  not 
in  oonsec^uence  of  orders  received  from  the  owner. 

The  evidence  of  the  declaration  of  war  and  the 
disturbance  of  relations  between  France  and 
Prussia,  is  fully  set  out  in  the  judgment. 

March  l.^Butl,  Q.C.  (Clarkson  with  him), 
for  the  plaintiff. — It  must  be  admitted  that  bv 
the  law  of  Prussia  it  is  unlawful  to  trade  with 
an  enemy,  but  at  the  time  that  the  ship  ought 
to  have  gone  into  Dunkirk,  Prussia  was  not  at 
war  with  France.  Tbe  first  breach  was,  not 
going  into  Dunkirk  on  July  17th  when  the  tide 
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served;  the  second,  not  going  there  on  July 
18th  and  in  putting  into  Dover,  when  there 
had  been  opportunity  to  know  that  war  had  not 
been  declared ;  the  third,  in  not  delivering  the. 
cargo  at  Dover.  When  war  breaks  out  the  con- 
tract becomes  illegal,  and  is  therefore  dissolved ; 
but  the  defendants  must  show  that  war  has  broken 
out  before  they  can  be  excused  from  performance : 
(Paroulyne  v.  Jane,  Aleyn's  Bep.  26.)  This  case 
shows  that  where  a  person  hss  by  his  own  con- 
tract created  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  if  he  can ;  notwithstanding 
any  accident  or  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract. 
Here  the  master  could  have  proceeded  to  Dunkirk, 
and  he  is  therefore  bound  to  do  so  as  long  as  he  is 
not  physically  prevented.  There  was  nothing  to 
prevent  him  from  proceeding  before  the  outbreak 
of  the  war,  the  defendant  is  bound  to  show  that 
he  is  excused  from  the  contract.  He  would  have 
been  if  war  had  broken  out  on  July  16bh,  but  it 
did  not  until  July  19iih.  It  will  be  contended  chat 
the  master  is  entitled  to  reasonable  delay  and  time 
to  make  up  his  mind :  {Pole  v.  Cetcovick,  9  C.  B., 
N.  S.,  430;  3  L.  T.  Rep.  N.  S.  438;  30  L.  J.  102, 
C.  P.)  This  is  no  authority  either  way.  No 
authority  for  saying  masters  may  wait  if  war  is 
imminent.  Atkinson  v.  Bitchie  (10  East,  530), 
shows  that  a  master  must  have  something  more 
than  a  fear  that  war  will  break  out  and  that  his 
ship  may  be  seized.  Clear  default  on  July  18th, 
even  if  war  had  broken  out  on  July  19iih,  as  the 
master  might  then  have  put  into  Dunkirk  without 
danger  The  charterers  might  send  the  ship  to 
other  ports.  Orders  were  given  and  accepted  on 
July  11th  to  proceed  to  Dunkirk.  Defendant 
must  contend  that  the  contract  is  rescinded  by 
outbreak  of  war.  If  so,  the  plaintiffs  are  entitled 
to  delivery  of  cargo  at  once  without  freight : 

Avery  v.  Bowden,  6  E.  &  B.  958 ;  26L.  J.  S,  Q.  B.  (Ex. 
Ch.; 

Reid  V.  Hoahins,  6  E.  &  B.  958 ;  26  L.  J.  5,  Q.  B.  (Ex. 
Ch.); 

Ewpoaito  V.  Bowden,  27  L.  J.  17,  Q.  B. ;  7  E.  &  B.  (Ex. 
6i.)768. 

Abbot  on  Shipping,  9th  edit.  p.  485, 

It  is  laid  down  here  that  a'contract  is  dissolved  on 
the  outbreak  of  hostilities,  even  in  the  case  where 
they  commence,  after  the  voyage  was  begun,  and 
where  there  is  no  contract  no  freight  can  be 
earned.  There  is  no  implied  promise  to  pay  com- 
pensation for  carrying  goods  a  part  of  a  voyage 
unless  they  are  voluntarily  accepted  short  of  their 
destination.  Freight  cannot  be  earned  under  a 
charter-party  unless  the  voyage  ha<t  been  com- 
pleted :  Ougood  v.  Groning  (2  Camp.  466).  A  ship- 
owner has  no  claim  to  freight  pro  raid  itineris, 
except  the  oontiignee  accepts  the  goods  short  of 
the  destination,  so  that  the  law  may  imply  a  new 
agreement,  and  no  freight  is  payable,  nor  can  the 
shipowner  claim  freight  if  tbe  owner  of  cargo 
is  compelled  to  take  the  cargo  at  a  port  short  of 
the  chartered  port.  There  must  be  a  voluntary 
acceptance  of  the  goods  to  sustain  a  claim  for  a 
pro  raid  freight,  so  as  to  show  that  the  further 
carriage  was  dispensed  with : 

The  Neioporty  Swab.  885 ; 

The  Soblomstein,  L.  Bep.  1  Adm.  298;  88  L.  J.  5, 
Adm. ;  15  L.  T.  Bep.  N.  S.  898. 
Milward,  Q.C.  (Gohen  with  him)  for  defendant. 
— War  actually  existed  before    July  19th,  and 
subjects  of  belligerents  were  bound  to  act  accord- 
ingly. AfEairs  were  such  that  the  defendant's  owiwT  >-v 

Digitized  by  VJJ^OV  IL 


34 


MAMTIMB  LAW  OASES. 


Adm.] 


The  Teutonia. 


[Abh. 


goyernmeDt  would  have  punished  him  for  his  acts 
if  he  had  n^one  to  DuDkirk.  The  ship  was  liable  to 
be  seized  by  German  oruisers  as  well  as  Frenoh : 
(Osgood  T.  Groning,  2  Camp,  465.)  Although  this 
i8  the  decision  of  Lord  Ellenboroughyitwas  only  at 
Nisi  Prins,  and  it  was  a  case  where  the  jury  found 
that  the  master  unreasonably  failed  to  perform  his 
contract.  There  wes  no  request  to  jnve  up  goods 
short  of  destination.  If  consignee  demands  goods, 
he  mast  pay  pro  raid.  The  ship  is  entitled  by  the 
charter-party  to  go  to  a  port  safe  by  law  as  well 
as  by  nature :  (Ogden  v.  Chraham,  31  L.  J.  26,  Q. 
B.;  1  B.  &  S.  733;  5  L.  T.  Rep.  N.  S.  396.)  If 
charterer  does  not  send  ship  to  such  port,  he  is  in 
default,  and  must  pay  whole  freight  and  demur- 
rage. The  master  was  justified  in  using  reasonable 
precautions :  (Pole  v.  Oetcoineh,  9  0.  B.,  N.  S.,  430.) 
Paradyne  v.  Jane  and  Bitchie  v,  Atkinson  were 
cited  to  show  that,  if  a  person  contracts  tp  do  what 
is  impopsible,  he  must  perform  it  or  suffer  the 
consequences,  even  though  there  be  danger.  Here, 
however,  the  contract  is  dissolved  by  becoming 
illegal  through  the  outbreak  of  war  subsequent  to 
the  forming  of  the  contract : 

Maolachlan  on  Shipping,  p.  463 ; 

Expoaito  ▼.  Bowden,  27  L.  J.  17,  Q.  B.  (Ex.  Ch.) ;  7 
£.  &  B.  768,  Ex.  Ch. 
Their  real  cause  of  action  was  the  deviation  on 
July  16  and  17.  The  master  was  entitled  to  deviate 
in  this  case  to  make  inquiries.  His  contract  was 
not,  not  to  deviate,  but  not  to  deviate  without 
necessity.  He  did  not  mean  to  abandon  his  con- 
tract, but  went  to  Dever  to  make  enquiries. 

Ola/rkson,  in  reply. — ^Deviation  is  always  a  breach 
of  contract.  It  avoids  a  contract  of  insurance.  A 
person  who  has  bound  himself  to  do  a  thing  must 
do  it,  and  is  not  excused  by  its  impossibility : 

Barlcer  y.  Hodgson,  3  M.  &  S.  267 ; 

Hall  V.  Wright,  29  L.  J.  43,  Q.B. ;  1  L.  T.  Eep.  N.  S. 
280, 
If  a  contract  is  dissolved  by  the  outbreak  of  war, 
it  cannot  be  revived  so  as  to  give  the  shipowner 
the  right  to  set  up  an  implied  contract  to  pro  rcUd 
freight.  There  is  now  no  contract  on  which  freight 
can  become  payable. 

March  28. — Sir  B.  Phillimorb. — ^This  is  a  cause 
instituted  under  the  6th  section  of  the  Admiralty 
Oourt  Act  lfi61,  on  behalf  of  Messrs.  Duncan,  Fox, 
and  Co.,  of  Liverpool,  the  consignees  of  a  bill  of 
lading  dt  cargo  laden  on  board  the  ship  Teutania, 
against  that  ship  and  her  freight,  and  against 
Daniel  August  Koster,  of  Hamelworden,  a  mer- 
chant and  owner  of  the  said  vessel.  The  plaintiffs 
gray  that  the  ship  and  freight,  if  any,  may  be  con- 
emned  in  damages  for  breach  of  contract.  The 
Teutenia  was  a  German  or  Prussian  brig,  subject 
to  the  laws  of  Prussia,  and  her  master  and  crew 
were  subject  to  the  King  of  Piussia.  In  the 
month  of  April,  1870,  she  was  lying  in  the  port  of 
Pisagua,  on  the  ccast  of  Bolivia.  On  the  1st  Feb. 
her  master  had  entered  into  a  charter-party  with 
Messrs.  Sawers,  Duncan,  and  Co.,  a  branch  at 
Valparaiso  of  the  Liverpool  firm,  who  are  the 
snitors  in  this  oourt,  by  which  he  undertook  that 
the  brig  should  **  proceed  to  the  port  of  Iquiqne 
where,  or  at  one  adjacent  port,  she  shall 
receive  and  take  on  board  a  full  and  com- 
plete cargo  of  nitrate  of  soda  in  bags  not 
exceeding  what  she  can  reasonably  stow  and 
oarr^  over  and  above  her  cabin  tackle,  apparel, 
provisions,  and  furniture ;  '*  and  it  was  "  tnereby 
mutually  agreed  that  the  Teasel  should  not  load 
more  than  7800  quintals  Spanish  weight."    It  was 


further  stipulated  as  follows:  ''That,  after  re* 
ceiving  on  board  the  said  cargo,  stowing  it  in  the 
customary  manner,  and  being  duly  cleared  out  at 
the  Custom  House,  the  said  vessel  shall  prooeed 
either  to  Cork,  Cowes,  or  Falmouth,  at  the-optioa 
of  the  master,  where  he  shall  receive  orders  from 
charterers'  agents,  within  three  days  after  his 
arrival,  to  proceed  to  any  one  safe  port  in  Great 
Britain  or  on  the  Continent  between  Havre  and 
Hamburg,  both  included,  and  there,  according 
to  bills  of  lading  and  charter  party,  deliver  the 
cargo,  which  is  to  be  dischargeo  and  taken  from 
alongside  as  fast  as  the  customs  of  the  port  will 
admit.  The  freight  to  be  paid,  in  manner  herein* 
after  mentioned,  on  a  true  and  right  delivery  of  the 
cargo  in  the  port  of  discharge,  at,  and  after  the 
rate  of  45«.  British  sterling."  The  bill  of  lading, 
dated  the  5th  April,  was  as  follows :  [His  Lordship 
here  read  the  bill  of  lading  before  set  out.]  It 
appears  from  the  evidence  taken  before  me  that 
the  cargo,  nitrate  of  soda,  though  used  for  agri- 
cultural purposes,  is  an  ingredient  in  gunpowder, 
and  that  the  prospect  ei  war  would  raise  the  price 
of  it  in  the  market,  but  that  no  report  of  any  war 
between  France  and  Prussia  had  reached  the 
Valparaiso  firm  at  the  time  when  this  article  was 
put  on  board  the  Teutonia,  The  brig  arrived 
at  Falmouth  on  the  10th  July,  and  there,  on  the 
11th  July,  reoeived  orders  to  take  the  cargo  to 
Dunkirk.  Rhe  arrived  at  a  distance  of  about 
fourteen  miles  off  that  port  at  twelve  o'clock  at 
night  of  the  16th,  which  was  a  Saturday ;  and  the 
master  says  that,  after  laying  to  for  about  two 
hours,  a  regular  pilot  in  official  uniform  came  on 
board;  that  he  (tne  roaster)  asked  the  pilot  about 
the  war,  of  which  he  had  heard  rumours  at 
Falmouth;  that  the  pilot  told  him  it  had  been 
declared  two  days  ago;  that  he  asked  the  pilot 
where  he  could  bring  him  in  safety,  so  that  he 
might  ascertain  whether  war  was  declared  or  not ; 
that  the  pilot  offered  to  take  him  to  Flushing 
or  the  Downs,  or  wherever  he  liked.  Acoording 
to  the  evidence  there  would  not  have  been 
water  enough  for  the  Teutonia  to  have  entered 
the  port  of  Dunkirk  till  after  four  o'clock  on  the 
evening  of  the  17th.  It  is  not  unimportant  to 
observe  that  she  could  not  have  entered  that  port 
before  that  time.  The  master  elected  to  go  to  the 
Downs,  and  he  anchored  there  on  Sunday  morning, 
the  17th,  at  ten  o'clock.  He  says  that  on  that  day 
he  could  obtain  no  advice  or  information ;  that  on 
the  Monday,  the  18th,  he  telegraphed  to  the  owner 
(who  was  his  father),  and  received  an  answer  for- 
bidding him  (this  came  out  on  cross-examination) 
to  go  to  Dunkirk ;  and  that  on  Tuesday  the  19th, 
he  took  the  ship  into  Dover  as  the  nearest  or  safest 
place.  He  added  that  he  did  not  go  to  Dunkirk 
oecause  war  had  broken  out,  being  afraid  for  the 
safety  of  his  ship,  himself,  and  his  crew  in  a  Frenoh 
port,  and  also  being  afraid  of  punishment  when  he 
returned  to  his  own  country.  On  the  Monday  he 
was  on  shore  at  Deal,  and  the  German  consul  told 
him  that  war  had  broken  out.  Upon  this  state  of 
facts,  the  first  question  of  law  is  raised  in  this  case. 
It  is  averred  by  the  plaintifEs  that  the  master  made 
default  in  obeying  the  proper  orders  given  to  him, 
and  that  on  this  accoimt  the  owners  of  the  ship 
are  liable  in  damages.  On  the  other  band,  it  is 
contended  by  the  aefendants,  upon  the  pleadings 
as  amended,  "  first,  that  war  having  been  declared 
and  having  broken  out  between  Prussia  and  France 
after  the  making  of  ihe  charter-party,  and  alter  the 
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Bailing  of  the  Teutonia  from  Valparaiso,  it  became* 
and  was  illegal,  according  to  the  Jaws  of  Prussia,  as 
well  as  the  law  of  nations,  for  the  master  of  the 
said  vessel  to  proceed  with  the  said  cargo  to  Dan- 
kirk,  wherefore  the  master  refused,  as  he  lawfully 
might,  to  proceed  with  the  cargo  to  Dunkirk  aod 
to  deliver  the  same  there,  and  proceeded  to  Dover, 
being  a  proper  port  in  that  behalf;*'  and  secondly, 
it  was  contended  "  that  if  war  between  Prussia  and 
France  had  not  been  declared,  or  had  not  broken 
oat  at  the  time  when  the  said  master  made  default 
as  in  the  4th  article  of  the  petition  alleged,  the 
said  war  was  imminent  and  reasonably  believed  by 
the  said  master  to  have  broken  out  and  to  have 
been  declared,  wherefore  the  said  master,  as  he 
reasonably  might,  proceeded  to  a  place  which  was 
a  reasonable  place  in  that  behalf  for  the  purpose 
of  making  inquiries,  and  for  the  safety  of  the  ship 
and  cargo,  and  before  a  reasonable  time  for  making 
such  inquiries,  and  for  proceeding  as  ordered  to 
Dunkirk  had  elapsed,  war  had  broken  out,  and 
been  declared  between  France  and  Prussia, 
wherefore  the  master,  as  he  lawfully  might, 
refused  to  proceed  with  the  said  cargo,  aod  to 
deliver  the  same  there,  which  is  the  default  in  the 
Mud  fourth  article  alleged."  The  reply  stated  the 
arrival  of  the  ship  off  Dunkirk  on  the  16th,  and 
charged  that  "  instead  of  entering  the  seaport,  as 
sbe  could  and  ought  to  have  done,  for^the  purpose 
of  discharging  her  said  cargo,  she  sailed  thence  to 
the  Downs,  and  there  anchored  on  the  morning  of 
the  1 7th  July  1870,  and  whilst  she  was  so  anchored 
and  before  war  had  been  declared  or  broken  out 
as  alleged  in  the  said  answer,  the  defendant  on  the 
18th  July  1870,  who  at  such  time  knew,  or  had  the 
means  of  knowing,  that  the  said  war  had  not  been 
declared  or  broken  out,  ordered  the  master  of  the 
eaid  ship  not  to  proceed  with  his  vessel  and  her 
cargo  to  Dunkirk,  but  to  put  back  to  Dover,  and 
thereupon  and  before  the  said  war  had  been 
declared  or  broken  out,  the  master  of  the  said  ship 
wrongfully  and  in  breach  of  the  terms  of  the  said 
charter-party  and  bill  of  lading  proceeded  with 
his  vessel  to  Dover."  It  was  admitted  daring  the 
course  of  the  argument  by  the  counsel  for  the 
plaintiffs  that  on  and  after  the  19th,  the  date  of  the 
formal  declaration  of  war  by  the  French  Govern- 
ment, the  TetUonia  was  not  bound  to  carry  cargo 
to  Dunkirk.  I  am,  therefore,  relieved  from  the 
necessity  of  considering  whether  any  relaxation 
of  the  strict  laws  of  war  by  the  order  of  the 
French  Government  after  or  at  the  same  time 
with  the  declaration  of  war,  would  affect  this  case. 
It  was  proved,  as  I  have  already  stated,  that  the 
Teutonia  could  not  have  entered  the  port  before 
the  afternoon  of  the  17th.  The  charge  against  her 
therefore  of  making  default  in  deliverinK  of  the 
cargo  is  narrowed  m  point  of  time  to  the  period 
elapsing  between  the  afternoon  of  the  17th  and  the 
morning  of  the  19th.  It  is  during  this  interval  that 
this  utile  iempus  occurred  during  which  it  is  main- 
tained that  she  ought  to  have  delivered  her  cargo  at 
Dunkirk.  It  is  argued  that  two  distinct  breaches 
of  contract  took  place  during  this  interval :  the 
first  breach  is,  the  not  going  into  Dunkirk  on 
the  17th,  the  second  is  not  returning  from  Dover 
to  Dunkirk  on  the  18bh.  As  it  seems  to  me  that 
no  substantial  distinction  exists  as  to  the  principle 
of  law  upon  which  these  two  breaches  are  cbaiged, 
I  abal]  endeavour  to  deal  with  them  together,  and 
not  separately.  It  must  be  remembered  that  the 
Teutonia  is  a  Prussian  ship,  subject  to  Prussian 


municipal  law,  as  well  as  to  general  international 
law,  and  it  has  been  admitted  before  me  that,  though 
no  formal  proof  of  the  Prussian  law  has  been  given 
in  evidence,  it  may  be  assumed  that  the  maxim 
that  a  ship  trading  with  the  enemy  of  the  state  to 
which  it  Mlongs  incurs  the  severest  penalties,  is  a 
part  of  that  law.  The  principal  contention  of  tHe 
plaintiffs  upon  this  part  of  the  case  has  been,  that 
war  between  France  and  Prussia  was  not  declared 
until  the  19th ;  but  I  think  there  can  be  no  doubt 
that  war  may  exist  de  facto,  so  as  to  affect  at  least 
the  subjects  of  the  belligerent  state,  either  without 
a  declaration  on  either  side,  or  before  a  declaration, 
or  with  a  unilateral  declaration  only.  This  is  a 
position  fortified  by  the  opinions  of  great  inter- 
national jurists  down  to  the  judgments  of  Lord 
Stowell  in  our  own  time:  {The  Nay  ode,  ^  Bob. 
251, 253 ;  The  Eliza  Jane,  1  Dod.  244,  247).  as  well 
as  by  historical  precedents  relating  both  to  foreign 
countries  and  to  our  own  during  the  last  century. 
To  take  only  one  instance,  when,  in  1761,  in  a 
negotiation  which  preceded  the  close  of  one  of  the 
most  memorable  wars  which  England  ever  waged, 
France  demanded  that  "  captures  before  the  decla- 
ration, except  King's  ships,  should  be  restored,  or  « 
a  recompense  made,  because  taken  contrary  to  the 
law  of  nations,"  it  was  replied  on  behalf  of  Eng- 
land that  "  the  demand  of  restitution  of  captures 
before  the  war  cannot  be  admitted,  for  it  is  not 
founded  upon  any  particular  convention,  nor  yet 
resulting  from  the  law  of  nations ;  for  the  right  of 
hostilities  does  not  result  from  a  formal  declaration 
of  war,  but  from  the  hostilities  which  the  aggres- 
.  sor  first  offered :"  (5  Ann.  Beg.  (1761),  p.  260 ; 
4  Ann.  Beg.  Art.  10;  3  Phil.  Inter.  Law,  p.  87.) 
In  1854  the  British  declaration  of  war  against 
Bussia  was  not  issued  until  the  29th  March,  but 
the  Bussian  ambassador  left  England  on  the  8th 
Feb.  It  is  notorious  that  the  relations  between 
France  and  Bussia  had  been  seriously  disturbed 
from  the  5th  July.  On  that  day  Lord  Lyons 
wrote  to  the  Government  of  this  country  that  the 
French  Government  had  learnt  that  the  Crown  of 
Spain  had  been  offered  to  and  accepted  by  Prince 
Leopold  of  Hohenzollern,  and  that  thev  had  sig- 
nified to  the  Prussian  ambassador  that  they  would 
not  permit  the  establishment  of  anv  Prussian 
prince  upon  the  throne  of  Spain.  On  the  8th 
July  it  was  communicated  from  the  same  quarter 
to  the  British  Government  that  the  French  Govern- 
ment found  it  impossible  to  refrain  any  longer 
from  making  military  preparations,  and  at  the 
time  when  the  Teutonia  arrived  at  Falmouth, 
namely,  on  the  12th,  the  apparent  imminence  of 
war  was  such  as  to  alarm  all  Europe,  and  must 
have  been  perfectly  well  known  to  tho  charterers 
when  they  ordered  this  vessel  to  sail  for  Dunkirk, 
where  the  market  for  her  cargo  would,  as  the  evi- 
dence shows,  be  raised  by  the  probability  of  its 
being  used  for  the  manufacture  of  gunpowder. 
On  the  15th  July  it  was  publicly  announced  in  the 
French  newspapers,  that  the  French  Government 
had  made  a  formal  declaration,  both  in  the  Corps 
Legislatif  and  in  the  senate,  that  the  Prussian 
Ambassador  had  been  told  to  demand  his  passport ; 
that  further  attempts  at  conciliation  were  impos- 
sible. "  Nous  n'avons  rien  neglig^  pour  eviter  une 
guerre,  nous  aliens  nous  preparer  a  celle  qu'on 
nous  offre."  On  the  16th  July  Lord  Granville 
telegraphed  to  Lord  Lyons,  *'The  mercantile 
people  in  this  country  are  anxious  to  know  whether 
neutral  vessels  will  be  allowed  by  the  belligerent 
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powers  to  sail  to  and  from  French  and  German 
ports  with  cargoes  for  a  specified  time.  Many 
ships,  I  am  informed,  are  now  loading  in  British 
ports  for  both  conntries.  Ascertain  this  point 
without  delay."  And  on  the  same  day  Lord 
Granville  wrote  to  Lord  Lyons,  *'  Her  Majesty's 
Grovemment  cannot  donbt  that  the  principles 
recorded  in  the  declaration  of  Paris  on  the  16th 
April  1856,  will  be  scrnpuloosly  acted  on  by  the 
belligerents  in  the  present  war ;  but  the  Imperial 
Guvernment  may  perhaps  be  disponed  formerly  to 
announce  that,  for  its  part,  they  will  form  the  rule 
of  its  conduct  in  prosecution  of  hostile  operations 
by  sea."  On  the  same  date  Lord  Granville  wrote, 
that  the  French  Ambassador  had  called  upon  him 
and  said  that  bis  Government  intended  on  breaking 
off  relations  with  North  Germany ;  to  place  French 
subjects  in  the  North  German  Confederation  under 
the  protection  of  the  British  Ambassador,  minis- 
ters, and  consuls.  Fcr  these  facts  I  have  hitherto 
relied  upon  the  correspondence  presented  to  both 
Houses  of  Parliament,  by  command  of  her  Majesty ; 
I  now  advert  to  the  telegram  of  the  Prussian 
Minister,  Count  Bismarck,  to  the  Prussian  Am- 
bassador at  London,  which  was  put  in  evidence 
before  me. 

No.  80.  Telecrram. 

Berlin,  the  16th  Jnly  1870. 
1.45  a.m. 

In  oonseqnenoe  of  the  sews  of  the  open  deokration 
made  this  day  by  the  French  Minister,  which  deoUrstioa 
appears  to  he  equal  to  a  declaration  of  war,  the  mobilisa- 
tion of  the  whole  of  the  North  (German  army  has  been 
ordered,  and  a  reqnest  baa  been  addressed  to  the  Gtovem- 
ments  of  North  Germany  to  place  their  forces  on  a  war 
footing. 

(Signed)       Bismarck. 
To  His  Fzoellency 

The  Boyal  Minister  of  State, 

TheOoont  Bemstoff.  London. 

It  appears  from  the  evidence  of  Mr.  Yon  Schmid 
that  he  telegraphed  this  intelligence  to  the 
Prussian  Consul  at  Dover,  and  communicated  it 
the  same  day  to  the  Prussian  Consul* General  in 
London.  On  the  same  date  the  French  newspaper, 
the  Journal  Offiniel,  contained  a  further  statement 
of  the  French  Government  to  the  Senate  as  to  the 
preparations  for  war.  In  this  state  of  facts  I  am 
of  opinion  that  the  Teutonia  would  have  incurred 
a  double  risk  in  proceeding  to  Dunkirk  ;  she 
would  have  been  exposed  to  the  peril  of  being 
seized  by  a  French  cruiser  on  the  ground  of  her 
Prussian  nationality,  and  of  being  seized  by  a 
Prussian  cruiser  on  the  ground  of  her  trading  with 
and  carrying  contraband  of  war  to  the  enemy. 
The  information  which  the  pilot  gave  her  off 
Dunkirk  was  substantially  correct.  War  had  in 
fact  broken  out,  or  was  so  imminent  as  to  render 
Dunkirk  an  unsafe  port  for  a  Prussian  vessel.  In 
the  case  of  the  Ariel  decided  by  the  Privy  Council 
in  1857,  their  Lordships  said  '*  it  is  argued  that 
war  cannot  be  said  to  be  imminent  unless  there 
be  an  embargo,  or  some  similar  act  of  the 
country  about  to  be  belligerent,  and  cases  are 
cited  in  which  such  circumstances  have  occurred, 
but  none  of  those  cases  go  the  length  of  laying 
down  any  positive  rule  as  to  the  necessity  of  such 
circumstances:  (11  Moo.  P.  C.  Rep.  129;  3  Phill. 
Inter.  Law  p.  xlvii,  add.)  The  old  case  of  Paradyne 
V.  Jane  (Aleyn's  Rep.  p.  27),  and  others  founded 
upon  the  principle  therein  contained  have  been 
cited  to  me  as  authorities  for  the  contention  that 
the  Teutonia  was  guilty  of  a  breach  of  contract  in 
not  proceeding  to  Dunkirk,  even  in  the  oiroam- 


stances  which  I  have  stated.  The  propositions  of 
law  in  Paradyne  v.  Jane  are,  "where  the  law 
creates  a  duty  or  charge,  and  the  party  is  disabled 
to  perform  it  without  any  default  in  him,  and  hatb 
no  remedy  over,  there  the  law  will  excuse  him; 
....  but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract."  fiut 
assuming  that  this  is  at  present  a  correct  exposi- 
tion of  the  law  of  England  (though  the  last  pro- 
position is,  I  think,  not  in  harmony  with  the 
jurisprudence  of  any  other  European  state),  it  does 
not  seem  to  me  to  affect  this  case.  Indeed  it  has  not 
been  denied  that  if  the  contract  has  become  illegal 
in  virtue  of  a  law  subsequent  to  it,  the  non- 
execution  of  the  contract  is  no  breach.  Item  : 
quod  leges  fieri  prohibent,  si  perpetuam  oaasam 
servaturumest,cessatobligatio:  (Dig.  lib  xlv.Tit.  I., 
s.  35.)  This  doctrine  of  the  civil  law  is  also  laid 
down  by  Lord  Ellenboroughin  the  case  of  Atkineon 
V.  Hitchie  (10  East,  534).  "  Neither  can  it,"  he 
says,  *'  be  questioned  that  if  from  a  change  in  the 
political  relations  and  circumstances  of  the  country, 
with  reference  to  any  other  contracts  which  were 
fairly  and  lawfully  made  at  the  time,  they  had 
become  incapable  of  being  any  longer  carried  into 
effect  without  derogating  from  the  clear  public 
duty  which  a  British  subject  owes  to  his  sovereign 
and  the  state  of  which  he  is  a  member,  the  non- 
performance of  a  contract  in  a  state  so  oiroom- 
stanced  is  not  only  excusable,  but  a  matter  of 
peremptory  duty  and  obligation  on  the  part  of  the 
subject.  But  m  order  to  found  the  new  pnblio 
duty,  which  is  to  supersede  the  performance  of 
his  former  private  one,  it  is  necessary  that  an 
actual  change  in  the  political  relations  of  the  two 
countries  should  have  taken  place ;  and  that  the 
danger  to  result  to  the  public  interests  of  his  own 
country  from  an  observance  of  the  contract  should 
be  cle  ir,  immediate,  and  certain.  In  short,  such  a 
state  of  circumstances  must  be  shown  to  exist,  as 
that  the  contract  is  no  lunger  capable  of  being  per- 
formed by  him  without  a  criminal  compromise  of 
his  public  duty.  Can  anything  of  this  kind,"  he 
continues,  "  be  said  with  truth  to  exist  in  the  pre- 
sent case  P  No  actual  change  in  the  political  rela- 
tions of  Ghreat  Britain  and  Kussia  had  then  taken 
place.  The  danger  to  result  from  remaining  ac 
Cronstadt  was  neither  immediate  nor  certain,  in 
point  of  fact  it  attached  only  at  the  distance  of 
many  weeks  afterwards,  and  no  one  can  venture 
to  suggest,  even  in  argument,  that  the  loading  in 
question  might  not  have  been  completed  without 
any  criminal  compromise  of  public  duty."  This 
was  a  case  in  which  the  impediment  to  the  fulfil- 
ment of  the  contract  was  the  apprehension  of  an 
embargo,  the  future  effect  of  which  is  always 
doubtful,  and  to  which  considerations  apply  other 
than  those  which  apply  to  a  state  of  actual  war, 
the  end  of  which  cannot  be  foreseen.  Whereas 
an  ordinary  embargo  imposes  onlv  a  ticmporary 
restraint  upon  the  performance  of  the  contract. 
It  is  "  an  act,"  as  Lord  Stowell  says,  "  hostile 
enough  in  the  mere  execution,  but  equivocal  as  to 
its  effects,  and  liable  to  be  varied  by  subsequent 
events,  and  by  the  conduct  of  the  Government,  the 
property  of  whose  subjects  is  so  detained :"  {The 
Bdedes  JOuet,  5  Bob.  233,  245)  But  when  an 
embargo  is  imposed  in  the  nature  of  reprisals  and 
partial  hostility,  the  merchant,  it  is  laid  down 
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bj  Lord  Tenlerden,  may  pat  an  end  to  the 
oontracts  if  the  vojage  is  likely  to  be  defeated  by 
the  delay  :  (Abbott  on  Shipping,  p.  429,  lObh  edit.) 
Xq  the  sabBequent  case  of  Barker  v.  Hodgson  (3 
M.  &  Selw.  Kep.  267,  270),  Lord  EUenborough 
said :  "  If  indeed  the  performance  of  this  covenant 
had  been  rendered  onlawfol  by  the  GrOTemment  of 
this  country,  the  contract  would  have  been  dis- 
Bolved  on  both  sides,  and  this  defendant,  inasmuch 
as  be  bad  been  thas  compelled  to  abandon  his 
contract,  would  have  been  excused  for  the  non- 
performance of  it,  and  not  liable  to  dami^es." 
These  and  other  cases  were  fully  reviewed  and 
confirmed  in  the  more  recent  judgment  of  the  Ex- 
oheoner  Chamber,inthecaseof  j&7j^o«{<o  v.  Bowden 
(1857,  7  EIL  &  BL  763).  In  that  case  Mr.  Justice 
Wjlles  said :  **  The  principal  question  in  the  case 
18  as  to  the  validity  of  the  plea.  It  is  in  effect, 
whether  a  charter-party,  made  before  the  late 
fiassian  war  between  an  English  merchant  and  a 
seatral  shipowner,  whereby  it  was  agreed  that  the 
seatral  vessel  shonld  proceed  to  Odessa,  a  port  of 
fiassia,  and  there  load  from  the  freighter's  factors 
a  complete  cargo  of  wheat,  seed,  or  other  grain, 
and  proceed  therewith  to  Falmouth,  with  usual 
proyisions  as  to  laying  days  and  demurrage,  was 
dissolved  by  the  war  between  England  and  Eussia, 
alleged  by  the  charterer  in  Lis  plea,  which  is  to  be 
taken  as  true  for  the  purpose  of  the  present  dis- 
cassion  to  have  broken  out  before  the  vessel 
arrived  at  Odessa,  and  to  have  continued  up  to 
and  during  the  time  when  the  loading  was  to  have 
taken  nlace,  it  being  further  alleged  in  the  plea 
that,  from  the  time  war  was  declared,  it  became 
and  was  impossible  for  the  charterer  to  perform 
his  agreement  without  dealing  and  trading  with 
the  Queen's  enemies."  The  court,  reversing  the 
sentence  of  the  Queen's  Bench,  held  the  plea  to  be 
valid.  Willes,  J.,  conoludes  the  judgment  in  these 
words :  **  The  plea  alleges  that  the  contract  could 
not  have  been  fulfilled  without  such  dealing  and 
trade.  That,  as  we  have  already  shown  upon 
grounds  not  considered  in  the  judgment  of  the 
Court  of  Queen's  Bench,  may  be  true.  If  it  may, 
then,  inasmuch  as  the  law  justifies  what  it  com- 
mands, and  effects  that  purpose,  in  cases  like  the 
present,  by  dissolving  contracts  which  presumably 
cannot  be  executed  without  dealing  and  trading 
with  the  enemy,  the  plea  is  sufficient."  In  the 
case  before  me  the  law  of  France,  the  state  to 
which  the  port  belonged,  did  not,  it  is  true, 
prevent  the  unloading  at  Dunkirk ;  but  the  law 
of  Prussia,  the  state  to  which  the  ship  bnlonffed, 
prevented  it.  "The  contract,"  as  Lord  EUen- 
borough savs,  *'  was  no  longer  capable  of  being 
performed  by  the  master  without  a  criminal  com- 
promise of  bis  duty ; "  for  I  think  it  might  be 
reasonably  maintained  that  the  prohibition  was 
asstringent  in  the  one  case  as  in  the  other,  and  that 
thesatne  legal  consequences  flow  from  either  state 
of  things.  I  think  that  on  the  16th  July  the 
Teutonub  could  not  have  entered  Dunkirk  with  her 
cargo  without  being  exposed  to  the  penalties  of 
tracung  with  the  enemy  of '  her  country.  But  if 
this  be  an  erroneous  application  of  the  law  to  the 
facts  at  this  date,  the  next  qu'^stion  which  arises  is 
whether  the  circumstances  did  not  justify  her 
pausing  and  making  further  inquiries  before  she 
entered  the  port.  I  am  of  opinion  that  they  did 
justify  her  in  so  doine,  and  that  she  was 
entitled  to  take  reasonable  measures  within  a 
reasonable  time  for  this  purpose.    The  law  would 


be  most  unreasonable,  I  think,  if  it  considered 
such  a  cause  to  be  breach  of  contract ;  and  I  derive 
confirmation  of  my  opinion  on  this  point  from  the 
judgment  of  the  Cfommon  Pleas  in  the  case  of  Pole 
V.  Cttcovich  (2  F.  &  Fin.  Rep.  104;  9  C.  B.,  N.  S., 
430).  Now  what  were  the  steps  taken  by  the  master 
of  t  he  Teufonia  ?  He  goes  back  to  Dover  on  the  17th, 
which  was  a  Sunday,  and  when,  he  says,  he  could 
obtain  no  advice  or  information.  On  Monday  (the 
18th)  he  telegraphed  to  his  owner,  and  was  ordered 
not  to  go  to  Dunkirk,  and  on  the  19th  he  went  into 
DovQT,  on  which  day,  as  I  have  already  said,  it  is 
admitted  that  the  law  prevented  him  from  exe- 
cuting his  contract.    It  is  said  that  he  did  not 
communicate  wiih  the  charterers,  bu  <  I  am  unable 
to  see  how  any  communication  from  them  could, 
having  regard  to  the  facts  and  dates  which  I  have 
already  mentfioned,  have  required  him  to  go  to 
Dunkirk  on  the  18th  or  even  on  the  17th,  if  he 
could  have  communicated  with  them  on  that  day. 
I  must  add  that  the  telegram  which  was  received 
at  Dover  on  the  23rd,  shows  that  the  master  had 
probably  not  taken  a  wrong  view  of  his  duty  to  his 
own  country.  It  was  as  follows :  "  From  Bernstorff 
to  North  Grerman  Vice- Consul,  Dover. — Try  imme- 
diately to  prevent  North  German  ship  Teutonia^ 
Captain  Koster,  from  going  to  Dunkirk."    I  am 
of  opinion  that  the  master  of  the  Teutonia  was  en- 
titled to  pause  and  take  a  reasonable  time  for 
making  further  inquiries  as  to  the  existing  rela- 
tions between  his  own  country  and  France,  and 
that  he  did  not  exceed  the  limits  of  a  reason- 
able   time    in    making    the    inquiry,   and    after 
the  inquiry  had  been  made,  it  is  admitted  that 
the  contract  could  not  on  account  of  the  war 
be  executed.    I  now  come  to  the  second  branch 
of  the  case,  namely,  whether  the  owner  of  the 
ship  in  liable  in  damages  because  the  master  did 
not  deliver  the  goods  to  the  plaintiffs  at  Dover. 
It  appears  from  the  evidence  that  various  attempts 
at  negotiation  on  this  subject  passed  between  the 
master  and  the  charterers ;  but  that  on  the  part  of 
the  charterers  it  never  assumed  the  shape  of  a  defi- 
nite offer  of  pro  rata  freight,  and  that  on  the  part 
of  the  owner  the  master  offered  on  the  24th  July 
to  deliver  the  cargo  on  payment  of  freight  and 
receipt  of  an  indemnity  against  all  consequences  of 
not  proceeding  on  the  voyage;  and  on  the  let  Aug. 
he  offered  to  remit  so  much  of  the  freight  as  would 
equal  hia  expenses  at  Dunkirk  (somewhere  about 
50^),  or  to  take  the  cargo  to  London  for  the  same 
freight  as  to  Dunkirk     On  the  same  day  the 
charterers  proposed  to  transship  the  cargo  on 
billyboys  if  the  master  would  pay  the  expenses, 
and  he  refused.    It  does  not  appear  that  the  char- 
terers required  him  to  proceed  to  anj  port  men- 
tioned in  the  charter  party,  except  Dunkirk,  at  any 
time.    The  question  of  law  arising  on  these  facts 
is,  whether  the  master  was  bound  to  deliver  the 
cargo  without  any  payment  in  respect  of  freight. 
The  general  rule  that  freight  is  due  only  where  the 
goods  are  delivered  at  the  port  of  destination,  is 
subject  to  exceptions  and  modifications:  and  these 
exceptions  or  modifications  may  arise  out  of  the 
terms  of  an  express  contract,  out  of  an  implied 
contract,  or  out  of  the  equity  between  the  purties. 
The  law  of  England  as  administered  in  the  courts 
of  common  law,  requires  the  master  to  carry  the 
goods  to  the  place  of  destination  unless  prevented 
by  an  unavoidable  casualty,  and  requires  the  mer- 
chant, if  Che  goods  be  so  delivered,  to  pay  the 
Btioulated  freight.      If  the  ship  be  disabled  from 
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completing  her  voyage,  the  master  may  still  earn 
the  whole  freight  by  maldng,  within  reasonable 
time,  the  necessary  repairs  to  the  ship,  or  by  send- 
ing the  goods  in  another  ship  to  the  place  of  their 
destination ;  bnt  if  he  decline  to  do  this,  the  mer- 
chant is  entitled  to  do  this  without  payment  of 
freiirht,  the  contract  not  having  been  performed ; 
on  the  other  hand,  if  the  merchant  ref  nse  to  allow 
the  reasonable  time  for  repairs,  or  the  transmis- 
sion of  the  ^ods  at  once,  he  mast  pay  the  whole 
freight,  having  prevented  the  performance  of  the 
contract.  But  if  the  ship  be  by  inevitable  neces- 
sity forced  into  a  port  short  of  her  destination  and 
is  unable  to  prosecute  her  voyage,  and  if  the  mer- 
chant voluntarily  accepts  the  goods  at  that  port,  he 
must  pay  a  pro  raid  freight.  The  cases  in  which 
this  principle  is  laid  down  are  those  in  which  a 
physical  impossibility  has  preventecT  the  execution 
•of  the  contract.  Bat  where  a  moral  or  legal  im- 
possibility supervenes,  the  contract  is  dissolved. 
Here  the  law  of  England  and  the  general  law  are 
in  harmony.  Donellus  says,  "Placet  casus  for- 
tuitos  nullo  bonsB  fidei  jadioio  itemqae  a  nemine 
prsBstari."  ....  "casus  fortuitus,  definitur  casus 
qui  peSBvidari  non  protest  aut  prseviso  resist!  non 
potest:"  (De  JareOivili.l.xvi.,c.6,§§ll,12.)  And 
here  the  maxim  of  the  Roman  law,  "Nemo  tenetur 
ad  impossibilia,"  derived  from  common  sense  and 
natural  equity,  is  adopted  and  applied  by  the  law 
of  England.  It  has,  however,  been  argued  that 
the  contract  was  dissolved  by  the  supervening 
circumstance  of  the  war,  and  that  the  conseqaence 
from  this  premiss  is  that  the  merchant  had  a  right 
to  take  his  ffoods  out  of  the  ship  without  payment 
of  any  freight  at  Dover.  I  do  not  scruple  to  say, 
that  if  such  be  the  law  it  appears  to  me  at  variance 
with  evident  justice.  But  I  do  not  find  any  case 
which  goes  the  length  of  saying  that  where  a 
supervening  moral  impossibility,  arising  out  of  the 
prohibition  imposed  by  a  law  not  applicable,  or  not 
existing  at  the  time  of  the  making  of  the  contract, 
has  prevented  its  fulfilment,  the  merchant  is  en- 
titled to  have  his  goods  carried  by  the  ship  almost, 
as  in  this  case,  the  whole  length  of  the  voyage, 
without  any  compensation  to  the  shipowner.  I 
find  no  authority  for  the  position  that  the  contract 
is  dissolved  in  the  sense  of  rendering  null  all  that 
has  been  previously  done  under  it,  though  it  is  dis- 
solved as  to  all  futore  consequences.  The  law,  as 
Willes,  J.,  says  (Exposito  v.  Bowden,  7  El.  &  Bl. 
76*S)  justifies  what  it  commands,  if,  on  the  one 
hand,  it  commands,  in  these  circumstances,  the 
dissolution  of  the  cootracti,  does  it  not,  on  the 
other  hand,  justify  the  command  by  placing  the 
parties  as  nearly  as  possible  in  statu  quo  ante  con* 
tractu/m?  does  it  give  to  one  party,  both  being 
equally  innocent,  a  manifest  advantage  over  the 
other?  does  it  say  to  the  merchant,  you  shall 
receive  your  goods  greatly  enhanced  in  value  by 
their  having  been  carried  across  the  ocean 
within  the  neighbourhood  of  the  place  of  desti- 
nation, without  any  remuneration  to  the  owner 
of  the  vehicle  which  has  conveyed  them  ? 
This  may  be  the  doctrine  of  the  common  law 
where  a  physical  unexpected  obstacle,  which 
might  have  been  guarded  against  in  the  contract, 
prevents  the  completion  of  it;  but  in  this  instance 
the  completion  is  prevented  by  the  act  of  the  law 
itself.  Moreover,  in  the  present  case,  the  merchant 
has,  at  the  port  of  call,  selected,  out  of  several 
ports  mentionedin  the  charter  party,  one  to  which 
access  has  become  morally  or  legally  impossible. 


Has  the  merchant  being  apprised  of  this  fact,  not 
choosing  to  mention  himself  at  any  other  port,  and 
not  making  any  tender  of  partial  freight,  but  re- 
ceiving an  offer  from  the  master  to  take  the  goods 
to  one  of  the  other  ports  mentioned  in  the  charter 
party  which  did  not  belong  to  a  belligerent, 
and  was  not  far  distant,  a  right  to  refuse  this  offer ; 
and  by  this  refusal,  to  escape  the  payment  of  all 
freight  for  the  goods  which  he  demands  ?  I  think 
not.  But  if  such  were,  which  I  greatly  doubt,  the 
law  to  be  administered  in  a  court  of  common  law, 
dealing  with  the  subject  exclusively  on  the  narrow 
footing  of  a.  special  contract  express  or  implied, 
and  not  on  the  general  principles  of  legal  ohUgatiOt 
of  which,  according  to  the  civil  law,  contract  is  a 
branch,  it  .would  not  necessarily  be  the  law  admi- 
nistered by  a  court  of  equity  or  by  the  Admiralty 
Court.  In  the  case  of  Osgood  v-  Oroning  (2  Gamp. 
466 ;  Abbott  on  Shipping,  344,  346, 10th  edit-),  an 
American  ship  the  Neptune,  in  the  year  1807,  being 
under  a  charter  party  bound  to  Rotterdam,  refused 
(the  earlier  history  of  the  case  is  immaterial)  to  go 
there,  being  apprehensive  of  confiscation  under 
the  French  decree  then  in  force ;  and  her  master 
offered  to  deliver  up  her  cargo,  on  being  paid 
freight  and  charges,  to  the  agents  of  the  charterers 
in  London.  They  refused  to  receive  it,  and  re- 
quired him  to  complete  his  voyage,  according  to 
the  charter  party.  The  master  proceedinp;  to  sell 
the  cargo,  was  restrained  by  an  interim  injunction 
of  the  Conrt  of  Ohancery.  The  Lord  Chancellor 
then  directed  two  questions  to  be  tried  in  a  conrt 
of  law;  first,  whether  the  master  be  entitled  to 
any  and  what  sum  of  money  for  freight  on  his 
cargo ;  and  secondly,  whether  he  was  entitled  to 
any  and  what  sum  of  money  by  way  of  compensa- 
tion for  the  carriage  of  the  goods  from  Charleston 
to  London.  Lord  Ellenborough  tried  the  CAse, 
and  is  reported — to  use  Lo^d  Tenterden's  cautious 
phrase— to  have  said, ''  that  the  shipowner  had  no 
claim  for  freight,  the  goods  being  brought  short 
of  their  destination,  and  there  being  no  express 
contract  for  compensation  in  this  event,  and  no 
implied  contract,  as  there  had  been  no  acceptance 
of  the  goods  to  found  a  promise  to  pay  pro  raid 
Uineris,  Lord  Tenterden  proceeds  to  remark  that 
"the  Lord  Chancellor  afterwards  directed  the 
second  question  to  be  tried  accain  in  a  court  of  law, 
and  ordered  the  merchant  to  admit  that  he  had 
accepted  the  goods  in  the  port  of  London,  if  it 
should  appear  that  the  master  could  not  reason- 
ably have  been  required  to  proceed  on  the  voyage ; 
considering  that  if  the  master  could  not  reasonably 
have  been  required,  the  merchant  ought  to  have 
accepted  the  goods,  and  his  refusal  to  accept  them 
was  an  act  against  conscience,  and  a  proper  sub- 
ject for  the  jurisdiction  of  a  court  of  ec^uity, 
which,  on  many  occasions,  places  parties  in  the 
situation  in  which  they  would  stand,  if  that 
which  ought  to  have  been  had  been  actually 
done."  The  principle  of  this  equity  seems  to  have 
been  adopted  by  my  predecessor  in  the  case  of 
the  Sohlom8tevn(lj,  Rep.  1  Adm.  293;  15  L.  T.Rep. 
N.  S.  393 ;  36  L.  J.  5  Adm..)  to  which  I  think  my 
attention  was  not  drawn  during  the  argument. 
The  same  principle  as  might  be  expected  in  a 
jurisprudence  founded  on  the  civil  law,  seems  to 
have  governed  the  following  case  in  the  courts  of 
Scotland.  In  the  case  of  Wilson  v.  Bennett  (15 
Fac.  Coll.  251),  decided  March  10,  1809,  a  ship 
freighted  from  Dundee  to  Bridport  with  grain, 
was  stranded  off  Portland  Island.  The  shippers 
Digitized  by  VJi^VJV  Ll^ 


MARITIME  LAW  OASES. 


39 


Adm.] 


The  Teutonia. 


[Adm. 


abandoned  to  the  underwriters,  who  took  delivery 
of  the  mater  part  of  it,  and  had  it  sold.  The 
master  did  not  claim  his  lien  for  freight,  bat  an 
action  was  afterwards  brooght  against  the  shippers. 
Tbe  Jud^e  Admiral  decreed  for  *'  sach  proportion 
of  the  Btipnlated  freight  as  shall  correspond  to  the 
part  of  the  voyage  performed  and  the  quantity  of 
grain  received  ...  in  respect  that  tbe  master, 
where  the  partial  non*fnlfilment  of  the  contract 
does  not  arise  from  any  ftinlt  on  his  part,  is  entitled 
to  such  proportion  of  the  freight  as  may  correspond 
to  the  part  of  the  stipulated  voyage  which  the 
vessel  has  performed,  and  to  the  quantity  of  goods 
delivered,  though  not  at  the  port  of  destination." 
This  was  affirmed  in  tbe  Court  of  Session  (Bell's 
Commentaries,  edited  by  McLaren,  vol.  1,  pt.  2, 
p.  618.)  Lord  Tenterden  in  bis  chapter  on  freight 
(p.  646,  10th  edit.),  observes,  "The  authority  of 
the  Coart  of  Admiralty  being  exercised  upon  the 
ship  and  cargo  in  specie  or  (which  is,  in  effect,  tbe 
same  thing)  upon  tbe  proceeds  of  a  sale  made 
under  its  own  decree,  is  very  different  from  that 
of  a  court  of  common  law,"  and  he  cites  the 
following  ca^e,  the  judgpnent  in  which,  on  account 
of  its  importance,  I  will  state  at  length.  Lord 
Scowell,  in  the  case  of  The  Friends  (Edwards  Adm. 
Bep.  p.  246),  said  that "  was  a  case  of  a  British 
▼essel  which  had  been  chartered  at  Campeaoby  for 
the  purpose  of  delivering  a  cargo  at  Lisbon.  Tbe 
ship  had  successfully  prosecutd  her  voyage  to  tbe 
yeiV  entrance  of  tbe  Tagus,  when  she  was  warn^ 
off  by  the  blockading  squadron.  Upon  receiving 
this  information  she  continued  for  some  days  with 
the  fleet,  but  a  gale  coming  on  which  blew  her  out 
to  sea,  she  was  picked  up  by  a  Spanish  privateer, 
and  was  soon  afterwanis  retaken  by  a  British 
cruiser  and  carried  to  Madeira,  where  tbe  ship 
and  cargo  were  sold  by  the  receptors  to  pay  the 
salvage.  A  claim  has  since  been  given  for  the 
ship  and  cargo,  which  was  decreed  to  be  restored, 
ana  tbe  oojort  has  now  to  consider  what  freight 
is  due  under  the  circumstances  of  the  case.  On 
tbe  part  of  the  owner  of  the  ship  it  is  contended 
that  tbe  whole  of  tbe  freight  is  doe,  as  the  ship 
had  actoally  gone  op  to  the  raoath  of  the  port 
to  which  she  was  destined.  On  tbe  part  of  the 
owner  of  the  cargo,  it  is  contended  that  no  freight 
is  due,  as  the  cargo  was  not  delivered  according 
to  the  terms  of  the  charter  party.  Several  cases 
from  the  courts  of  common  law  have  been  cited, 
but  I  confess  it  does  not  appear  to  me  that  any 
principle  is  to  be  extracted  from  them  that  is 
applicable  to  the  present  question,  aitboDj^b  I 
should  have  thought  that  some  cases  of  Bntish 
ships  which  had  come  up  to  the  very  port  of  their 
destination,  and  were  prevented  from  discharging 
their  cargoes  there  by  the  act  of  the  sovereign 
authority  of  their  own  country,  must  have  occarred 
in  those  courts,  among  tbe  multiplicity  of  cases 
which  the  present  extended  system  of  blockade 
has  given  rise  to.  In  the  case  of  the  American 
ships  bound  to  France  or  Holland,  which  were 
bronght  into  the  ports  of  this  country  under  the 
prohibitory  law,  the  fnll  freight  was  pronounced 
to  be  due  where  the  owners  of  tbe  cargoes  elected 
to  sell  here;  where  they  did  not  elect  to  sell  here, 
the  court  lefb  it  to  them  to  settle  the  freight  with 
the  owners  of  the  ships.  Tbe  conrt  considered 
a  voyage  from  America  to  this  country  very 
nearly  the  same  in  effect  as  a  voyage  to  those 
contiguous  countries  to  which  these  vessels 
were  mginally  destined.     In  all  probability  the 


markets  of  this  country  were  not  less  fovourable 
than  in  the  blockaded  ports,  and  no  doubt 
the  sale  was  effected  with  every  attention  to 
the  interests  of  tbe  cargo.  In  those  cases  tbe 
court  gave  the  master  of  tbe  ship  the  full  benefit 
of  tbe  freight,  not  by  virtue  of  bis  contract, 
because,  looking  at  the  charter  party  in  the  same 
point  of  view  as  the  courts  of  common  law,  it 
could  not  say  that  tbe  delivery  at  a  port  in  Eng- 
land was  a  specific  performance  of  its  terms.  But 
there  being  no  contract  which  applied  to  tbe  exist- 
ing state  of  facts  the  court  found  itself  under  an 
omigation  to  discover  what  was  the  relative  equity 
between  the  parties.  This  court  sits  no  more 
than  tbe  courts  of  common  law  to  make  contracts 
between  tbe  parties ;  but  as  a  court  exercising  an 
equitable  jurisdiction,  it  considers  itself  bound 
to  provide,  as  well  as  it  can,  for  that  relation  of 
interests  which  has  unexpectedly  taken  place 
under  a  state  of  facts  out  of  the  contemplation  of 
the  contracting  parties  in  the  course  of  the  trans- 
action." The  learned  judge  then  again  adverts  to 
the  circumstances  of  tbe  case  and  concludes, 
''  Under  these  circumstances  I  shall  direct  a  moiety 
of  the  freight  to  be  paid."  It  is  true  that  tbe 
decision  was  given  in  tbe  Admiralty  Court  exer- 
cising a  prise  jurisdiction ;  but  Lord  Tenterden 
makes  no  distinction  on  this  head  in  citing  the 
authority  of  the  case,  and  the  practice  of  the 
Admiralty  Court,  and  I  think  rightly,  because 
the  court  only  applied  to  subjects  of  prize  the 
general  power,  which,  as  the  history  and  origin 
of  its  jurisdiction  show,  it  always  possessed.  Thus 
Lord  Stowell,  then  at  the  bar,  in  his  celebrated 
argument  before  tbe  Court  of  King's  Bencb,  which 
estabUshed  the  jurisdiction  of  the  Prize  Admiralty 
Court  on  freight  claimed  by  a  neutral  master 
against  tbe  captor,  observed :  "  It  may  be  admitted 
tbat  no  such  power  as  this  is  to  be  found  in  the  Prize 
Acts,  but  there  are  many  undoubted  privileges  of 
the  Court,  of  Admiralty  which  are  not  given  by 
them.  Tbe  Prize  Acts  are  of  modern  date,  and 
form  indeed  a  very  small  portion  of  tbe  law  of  the 
Admiralty.  Tbey  were  drawn  up  principally  for 
the  Yioe- Admiralty  Courts,  in  which  a  jurisdic- 
tion over  questions  of  prize  was  thereby  for  the 
first  time  given.  But  a  great  part  of  nhe  admiralty 
jurisdictioD  is  founded  on  the  established  usage, 
and,  as  it  were,  on  tbe  common  law  of  tbe  admi- 
ralty : "  Smart  v.  Wolff  (3  Dum.  and  Bast,  389), 
The  modern  statute  which  has  given  tbe  Admi- 
ralty Court  jurisdiction  in  the  present  case,  has 
given  it  without  restraint  as  to  the  exercise  of 
that  jurisdiction,  according  to  its  usual  principles 
and  practice.  Tbe  general  maritime  law  on  tbe 
subject  now  before  me  is  laid  down  in  the  well 
known  French  ordonnance.  Art.  XV.  of  this 
ordonnauce  was  as  follows:  (Yalin  Ordonnance 
de  la  marine,  1.  3,  t.  3,  Art.  XV.)  "  S'il  arrive 
interdiction  de  commerce  aveo  le  pajs  pour 
lequel  le  vaisseau  est  en  route,  et  qu'il  soit  oblig^ 
de  revenir  avec  son  chargement,  il  ne  sera  dA 
au  mattro  que  le  fr^t  de  raller,  quand  mdme  le 
navire  aurait  6t6  affret^  allant  et  venant."  The 
commentary  on  Valin  is  as  follows :  "  Le  cas  ou 
avant  le  depart  du  navire,  il  survient  une  interdic- 
tion de  commerce  aveo  le  pajs  pour  lequel  il  est 
destine,  est  pr6vu  par  Taru  7,  tit.  premier  de  ce 
livre.  3.  Ici  il  agit  de  la  mdme  interdiction  de 
commerce  arriv^  depuis  le  depart  du  vaisseau,  et 
il  est  decide  que  si  le  navire  est  oblig^  par-la  de 
revenir  avec  son  chargement  au  port  d'ou  il  etidt 
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porti,  le  Mt  de  Taller  sera  dd  an  maitre  mais  aassi 
qn'il  faodra  qa'il  e'en  contente,  quand  mSme  le 
savire  aurait  6i6  afFrSt^  allant  et  nenant.  Et  rien 
n'est  plas  jnste,  puisqae  o'est  la  an  cas  fortait,  et 
proc^dant  de  force  majeur.  doot  TaffrStenr  oa 
marcbaod  cfaargeor  ne  peat  dtre  f^rant ;  o'est  bien 
assez  qn'il  paie  toot  le  Mt  de  Taller  4  caase  que  le 
Toyage  est  oommencd,  par  oil  il  se  fait  aae 
esp^oe  de  oompensation  de  la  perte  caas^e 
par  cet  ev^nement  entre  lai  et  le  maitre 
da  navire."  EmerigOD  remarks,  "Dans  oe  cas 
la  cbarte-partie  snbsiste.  II  n'est  cependant  dd 
qne  le  frdt  d'aller ;  o'est  par  eqait^  qae  la  choDO 
est  ainsi  decid^e  entre  maitre  et  ch&rgears."  He 
oites  Pothier  to  the  same  efiTect:  (Des  Cbarte- 
Parties,  No.  69,  t.  2,  page  394.)  Boaloj-Paty,  in  his 
chapter:  *'Da  Fret,  s'il  arrive  interdiction  de 
commerce  avec  le  pays  poar  leqnel  le  navire 
est  en  roate "  (Titre,  8,  sect.  10,  t.  2,  p.  424), 
expresses  the  same  opinion,  and  cites  the  299th 
article  of  the  modem  Code  de  Commerce,  which 
contains  snbbtantially  the  same  regalations  as  the 
ordonnance.  The  American  courts  have  recognised 
this  antbority  as  binding  in  the  absence  of  any 
positive  law  or  decision  to  the  contrary.  The  case 
in  which  this  aathority  was  followed  bore  a  con- 
siderable resemblance  to  the  one  now  before  me. 
In  this  case  Morgan  v.  Irnmrance  Compwny  "f  North 
America  (4  Dallas  Eep.  421),  Tilghmun,  C.J.  said, 
*'  This  is  an  action  on  a  policy  of  insoranoe  on 
freight  of  the  brig  Amazon,  from  Philadelphia  to 
Sarinam,  valned  at  3500  dols.  The  brig  sailed 
from  Philadelphia  on  the  7th  Ang.  1799,  with  a 
cargo  consisting  of  provisions  and  merchandise, 
and  arrived  in  the  river  Surinam,  on  the  17th 
Sept.  following.  Daring  the  voyage,  the  colony 
of  Sarinam  was  conquered  by  the  forces  of  the 
King  of  Great  Britain.  Permission  was  obtained 
f)Om  the  British  commander  for  the  bri^  to  go  ap 
to  the  town  of  Paramanto,  and  she  arrived  there 
with  her  cargo  on  the  20'  h  Sept.  On  her  arrival 
the  captain  of  the  brig,  in  pursuance  of  instructions 
from  the  owners,  as  well  as  in  pursaance  of  an 
agreement  between  the  owners  and  a  certain  J.  A. 
Bichter,  who  was  a  passenger  in  the  said  ship, 
offered  to  deliver  the  cargo  to  the  said  Bichter  upon 
his  paying,  or  giving  security  to  pay,  25,310  dolls. 
Bicbter  agreed  to  pay  that  sum  as  soon  as  possible 
after  the  delivery  of  the  cargo,  and  actually  gave 
good  uecurity  for  the  money.  But  the  British 
collector  of  customs  refused  permission  to  land 
any  article  of  the  cargo  except  the  provisions,  nor 
could  such  permission  be  obtained,  although  re- 
peated petitions  were  presented  to  the  Grovern- 
ment.  The  consequence  was  that  the  cargo  was 
not  landed,  and  the  captain  entered  his  protest. 
The  brig  remained  at  Paramanto  till  the  27th 
Sept.  The  plaintiffs  were  owners  both  of  brig 
and  cargo.  The  question  is,  whether  the  plain- 
tiffs are  entitled  to  recover,  either  for  a  total 
loss,  or  for  a  partial  loss,  on  this  (policy.  The 
plaintiffs  counsel  contend  that  they  are  entitled 
to  recover  for  a  total  loss ;  that  the  landing  and 
delivery  of  the  cargo  is  an  essential  part  of  the 
contract  between  the  owner  and  the  freighter,  and 
not  being  complied  with,  no  part  of  the  freight  has 
been  earned;  and  that  the  circumstance  of  the 
same  person  being  owners  of  the  brig  and  cargo  is 
immaterial  in  a  question  between  the  assurers  and 
the  assured.  On  the  other  hand,  the  defendants' 
connsel  say  that  there  has  been  no  loss,  because  the 
freight  was  completely  earned.    Ko  adjudged  case, 


in  point,  has  been  cited  on  either  side.  The  de- 
fendant's oonneel  relied  on  nbe  case  of  Blight  ▼. 
Faffe  (3  Bos.  and  Pull.,  p.  295,  note) ;  but  I  do  not 
think  that  case  applicable."  The  learned  Jadge 
then  deals  with  the  case,  and  continues :  **  No  con* 
olusion  can  be  drawn  from  this  case  ander  what 
circumstances  freight  may  be  earned  or  not  earned, 
for  it  was  not  an  action  for  the  recovery  of  freight, 
but  of  damages  for  not  being  permitted  to  earn 
freight.  Bat  althongh  there  is  no  adjudged  case, 
the- subject  has  not  escaped  the  notice  of  writers 
on  the  marine  law.  In  one  of  the  Ordinances  of 
Louis  XIV.  (A.D.  1681)  (1  vol.  Lonis  XIV.  656, 
Art.  15,  title  Freight,  cited  by  Abbot)  (Ship- 
ping, 9bh  edit.,  p.  548),  it  is  declared  that  on 
a  charter-party  to  carry  goods  oat  and  in,  if 
during  the  voyage  the  commerce  is  prohibited 
and  the  vessel  reiams,  the  ontward  freight  only 
is  earned ;  and  Valin,  in  bis  commentary  on  the 
article,  says. the  law  is  the  same  if  the  vessel  is 
freighted  out  only.  These  ordinances,  and  the 
commentaries  on  them,  have  been  received  with 
grean  respect  in  the  courts  both  of  England  and 
the  United  states ;  not  as  containing  any  authority 
in  themselves,  bnt  as  evidence  cf  the  general 
marine  law.  Where  they  aie  contradicted  by 
judicial  decisions  in  our  own  country  they  are  not 
to  be  respected ;  but  on  points  which  have  not 
been  decided  tbey  are  worthy  of  consideration, 
I  am  strongly  inclined  to  adopt  the  rale  laid  down 
by  Valin,  beoaase  T  think  it  reasonable."  The 
learned  judge  then  proceeded  to  apply  the  law  as 
laid  down  by  Valin  to  the  facts  of  the  case. 
After  as  careful  a  consideration  as  I  have  been 
able  to  give  to  the  general  principles  of  juris- 
prudence applicable  to  the  circumstances  of  the 
case,  in  the  absence  of  any  direct  judicial  pre- 
cedents, I  have  arrived  at  the  following  con- 
clusion : — Tbat  the  owners  of  the  Teutonia  have 
not  committed  any  breach  of  the  contract  contained 
in  the  cbarter  party  and  bill  of  lading,  either,  first, 
by  refusing  in  the  circumstances  to  carry  the 
cargo  to  the  port  of  Dunkirk  ;  or,  secondly,  by  re- 
fusing to  deliver  up  the  cargo  to  the  plaintiffs 
at  Dover  without  any  payment  of  freight  what- 
ever, either  pro  rata  itineria,  or  by  way  of  ccm- 
?ensation,  fi)r  the  carriage  of  the  goods  from 
Isagna  to  Dover.  I  therefore  dismiss  the  snit 
with  costs. 

Solicitors  for  plaintiffs,  EiUyer  and  Fenwick. 
Solicitors  for  defendants,  Thomas  and  HoUamg. 


Wednesday,  Feb.  15, 1871. 

The  Two  Ellbns. 

Tranft/er  of  mortgage — Material  man — Priority  of 

lien. 
The  transferee  of  a  mortgage,  althoiLgh  the  transfer  he 
not  registered,  has  a  locus  standi  in  a  cause  of 
necessaries  instituted  against  the  ship. 
The  material  man  has  no  maritime  lien.      The 
mortgagee  has  priority  over  the  matericd  man» 
The  Paci6c  (Bro.  <&  Lush.    245, 10  L.  T.  Rep. 
N.  S.  bil)  followed,  but  doubted. 
Tms  was  a  cause  instituted  against  the  ship  Two 
Ellens,  and  John  Alexander  Black  intervening,  to 
recover  a  debt  of  3052  3d.,  with  interest  thereon, 
from  the  19tb  Feb.,  1868,  for  necessaries  supplied 
to  the  said  ship,  and  by  the  consent  of  the  parties 
the  following  case  was  stated  for  the  opinion  of 
the  court :—  ^  t 
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L  The  plaintiffs  are  shipbuildera,  carrying  on 
bosinesB  at  Millirall. 

is.  The  defendant  is  a  merchant,  who  is  agent  of 
Messrs.  Black  Brothers  and  Uo.,  hereinafter  men- 
tioned. 

3.  The  Two  Ellens  is  a  British  colonial  vessel, 
belonging  to  the  port  of  Digbj,  Nova  Scotia,  of 
which  no  owner  or  part  owner  was  at  the  time  of 
tbe  institntion  of  this  sait  domiciled  in  England  or 
Wales. 

4  Gomelios  McBride.  Dennis  Falvey,  and 
William  Hogan,  all  of  Weymonth,  N.S.,  were  the 
daly  registered  owners  of  the  Tessel  which  was 
commanded  by  the  said  Pennis  Falvey, 

5.  By  an  instrument  of  mortgage  in  the  form 
prescribed  by  tbe  Mercbant  Shipping  Act  1854, 
dated  9bh  March  1867,  and  ezecated  by  the  said 
registered  owners,  the  said  registered  owners 
mortgaged  their  H  share  in  the  said  yessel  to 
George  John  Troop,  a  member  of  the  said  firm  of 
Black,  Brothers,  and  Co.,  Halifax,  in  consideration 
of  gain,  for  the  parpose  of  securing  the  repayment 
of  the  sam  of  5000  dols.  advanoed  by  the  said  firm 
to  tbe  sa^d  owners,  together  with  interest  on  the 
said  sum.  This  mortgage  has  been  duly  regis- 
tered. 

6.  About  the  month  of  Feb.  1868,  the  said  Tessel 
which  bad  arrived  in  the  port  of  London,  shortly 
previons  to  the  said  date,  and  completed  her  then 
voyage,  was  lying  in  that  port,  and  tbe  said  Dennis 
FiUvey  being  tbe  master,  and  part-owner  of  the 
said  vessel,  applied  to  tbe  plaintiffs  to  do  certain 
work  and  famish  certain  supplies  to  the  said 
vessel,  which  the  pluntiffs  accordingly  did  and 
made.  It  has  been  agreed  that  the  plaintiff's 
aeoount  shall  be  taken  to  contain  a  correct  state- 
ment of  the  items  of  tbe  said  plaintiff's  claim. 
There  is  now  due  and  owing  to  tbe  plaintiffs  for 
and  in  respect  of  such  account  a  certain  sum  of 
money. 

7.  By*  an  instrument  of  transfer,  dated  the  16th 
Jn^  1868,  in  the  form  prescribed  by  tbe  Merchant 
SbippinflT  Act  1854,  and  executed  by  tbe  said 
George  John  Troop,  in  consideration  of  the  sum  of 
5000  dols.  alleged  in  the  said  instrument  of  transfer 
to  have  been  paid  by  tbe  defendant,  the  said 
George  John  Troop  transferred  to  tbe  defendant 
the  said  mortgage.  This  instrument  has  never 
been  registered  according  to  tbe  provisions  of  tbe 
said  Mercbanir  Shipping  Act  1854. 

8.  In  point  of  fact,  no  money  was  paid  by  the 
defendant  to  Gvorge  John  Troop  in  consideration 
of  ihe  transfer  of  tbe  said  mortgage,  but  such 
transfer  was  only  made  to  enable  the  defendant  to 
take  charge  of  the  vessel  for  and  on  behalf  of  the 
firm  of  Messrs.  Black,  Brothers,  and  Oo. 

9.  The  plaintiffs  were  never  informed  and  did 
not  know  that  tbe  said  vessel  was  mortgaged. 

10.  In  the  month  of  July  1868,  the  defendant 
took  possession  of  the  said  vessel,  and  shortly 
afterwards  the  said  sum  of  5000  dols.  being  still 
unpaid,  put  her  up  for  sale,  when  she  was  bought 
in  by  Messrs.  Gannon,  merchants  of  Liverpool,  as 
agents  for  the  said  firm  cd  Black,  Brothers  and  Oo. 

11.  This  cause  was  instituted  on  the  23rd  Dec. 
I8689  M  a  cause  of  necessaries,  bat  the  plaintiffs 
did  not  then  extract  a  warrant  for  the  arrest  of  the 
said  vessel.  On  the  following  day  two  of  the  crew 
of  the  said  vessel  institnted  a  cause  of  wages  and 
caused  her  to  be  arrested,  whereupon  the  plain- 
tiffs amended  the  predpe  by  which  they  bad  in- 
stitoted  tbe  said  cause,  by  striking  oat  the  words 


**  of  necessaries  "  and  leaving  a  blank,  and  they,  on 
the  26th  of  the  same  month,  issued  a  citation  in 
rem  which  was  duly  served  whilst  the  said  vessel 
was  under  arrest  in  the  said  wages  suit. 

12.  The  printed  evidence  of  Oharles  Black,  one 
of  tbe  partners  in  tbe  said  firm  of  Messrs.  Black, 
Brothers,  and  Go.,  is  to  form  part  of  this  case. 

The  question  for  tbe  opinion  of  this  court  is 
whether  tbe  plaintiffs  are  entitled  to  recover  in  the 
said  cause  in  respect  of  the  aforesaid  matters  out 
of  tbe  proceeds  of  the  said  vessel  before  the  said 
sura  of  5000  dollars  is  paid  to  the  defendant. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive then  the  court  is  to  pronounce  for  the  claim 
of  the  plaintiffs,  with  costs  of  sait.  It  being  re- 
ferred to  the  registrar  and  merchants  to  ascertain 
what  sam  is  due  to  the  plaintiffs  in  respect  of  tbe 
aforesaid  matters. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  the  plaintiffs  salt  is  to  be  dismissed  with 
costs. 

Tbe  printed  evidence  of  Chas.  Black,  above  re- 
ferred to,  tended  to  prove  that  tbe  repairs  sap- 
p(ied  to  the  ship,  were  not  sanctioned  either 
directly  or  indirectly  by  the  mortgagees,  and  that 
the  mortgagees  were  not  aware  that  tbe  plaintiffs 
sapplied  these  necessaries  to  the  ship  on  tbe  credit 
of  the  ship,  and  not  on  the  personal  credit  of  the 
owners.  The  defendant  was  the  agent  of  the 
mortgagees  and  claimed  priority  over  tbe  plaintiffs 
by  virtue  of  the  transfer  of  mortgage  which  be 
held.  Tbe  plaintiffs  had  given  up  possession  of 
tbe  ship,  and  she  was  afterwards  taken  and  sold 
by  the  defendant  ander  the  mortgage.  Witnesses 
were  called  at  the  bearing  to  prove  that  what  were 
supplied  to  the  ship  were  necessaries,  this  being 
dispated  by  the  defendant. 

Cohen  for  the  plaintiffs. — The  defendant  is  a  bare 
trustee,  and  cannot  be  admitted  to  intervene  in  this 
cause.  He  has  no  locu9  standi  on  legal  groands, 
for  tbe  transfer  was  not  roistered  in  acoordanoe 
with  the  Merchant  Shipping  Act,  and  yet  tbe 
mortgagee  divested  himself  by  the  transfer  of  his 
legal  title ;  and  no  looua  standi  ou  eqaitable 
grounds,  for  the  register  does  not  present  a  faith- 
ful aooount,  the  transfer  not  being  mentioned,  and 
no  valuable  oonsideration  was  given  for  the  trans- 
fer. The  plaintiffs  have  a  maritime  lieu  on  the 
ship,  and,  therefore,  priority  over  tbe  mortgagees. 
The  court  baa  jurisdiction  over  claim  of  material 
man  for  necessaries :  (24  Vict.  c.  10,  s.  5.)  There 
is  an  implied  authorisation  by  tbe  mortgM^ee  for 
tbe  ship  to  be  put  in  an  efficient  state  ( IriMiams 
and  another  v.  Alsopp,  30  L.  J.,  N.  S ,  353,  G.  P. ; 
4  L.  T.  Bep.  N.  8.  550).  and  the  Merchant  Ship- 
ping Act  1854,  sect.  70,  was  there  held  not  to 
conflict  with  this.  The  principle  laid  down  in 
BrUtow  V.  Whitmore  (31  L.  J.  467,  Gh. ;  4  L.  T. 
Bep.  N.  L.  622)  applies  to  this  case.  The  mort- 
gagees cannot  aviuLl  themselves  of  the  repairs 
which  have  been  made  by  the  material  man,  and 
which  have  enabled  them  to  navigate  the  ship  and 
have  improved  the  value  of  their  security.  Ii  they 
do  they  must  discharge  the  debt  incurred  by  these 
repairs^  or  at  any  rate  allow  him  a  lien  upon  the  res. 

Butt,  Q.O.  and  Olarhson,  for  the  defendant. — 
The  title  to  a  ship  passes  by  the  execution  of  a  bill 
of  sale,  and  not  by  registration  t  (Merchant  Ship- 
ping Act,  ss.  55  and  57.)  And  in  Staplehurst  v. 
Hayman  and  another  (33  L.  J.  170,  Ex;  9  L.  T. 
Bep.  N.  S.  655),  it  was  distinctly  hud  down  that 
the  property  of  a  ship  passes  as  between  the  vendor    t 
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and  his  assignees  and  the  vendee,  by  a  bill  of  sale, 
although  the  transfer  be  not  registered  parsnant 
to  the  Merchant  Shipping  Act.  In  like  manner, 
all  rights  nnder  this  deed  of  mortgage  are  vested 
in  the  defendant,  although  the  transfer  is  not  re- 
gistered. The  material  man  has  no  maritime  lien 
on  the  ship  under  24  Yict.  o.  10,  the  ship  not  being 
a  foreign  ship.  As  ruled  by  Dr.  Lushington  in 
the  case  of  the  Pacific  (Br.  &  Lush.  254;  10 
L.  T.  Rep.  N.  S.  541.)  lu  the  case  of  Williams 
V.  Alsopp,  cited  by  the  plaintiffs,  the  material 
man  haa  a  possessory  common  law  lien  on  the 
vessel  for  the  repairs;  he  had  repaired  the 
ship  on  his  own  premises  and  retained  it. 
In  BriitowY.  TF%t<fnor6  certain  unauthorised  altera* 
tions  were  made  by  the  master  in  order  to  enable 
the  ship  to  carry  a  certain  number  of  troops,  and 
thereby  earn  a  certain  freight.  But  the  owner  or 
mortgagee  in  that  case  directly  approved  of  the 
alterations  by  claiming  the  freight.  The  mort* 
gagees  did  not  in  any  way  sanction  these  repairs. 
The  material  man  supplied  them  not  on  the  credit 
of  the  ship,  bnt  on  the  personal  credit  of  the 
owners.  The  master  or  owners  were  not  in  any 
way  acting  as  agents  of  the  mortgagee.  The  mort- 
gagee has  priority  of  lien  over  the  material  man. 

The  Pacific,  Bro.  &  L.  245  ;  10  L.  T.  Bep.  N.  S.  541 ; 

The  Troubadour,  L.  Bep.  1  Adm.  306 ;  16  L.  T.  Bep. 
N.  S.  119. 

Feb.  15. — Sir  E.  Phillimoke.— This  is  a  cause 
instituted  by  certain  shipbuilders  at  Millwall  to 
recover  a  debt  of  305L  ds.  and  interest  on  account 
of  necessaries  supplied  by  them  to  a  vessel  called 
The  Two  EUena,  which  belonged  to  the  port  of 
Digby,  in  Nova  Scotia,  and  of  which  no  owner  or 
part  owner  was  at  the  time  of  the  institution  of 
this  suit  domiciled  in  England  or  Wales.  The 
defendant  is  a  transferee  of  a  registered  mortgage 
from  the  owners.  The  facts  are  to  be  derived 
partly  from  a  special  case  agreed  upon  by  the 
parties,  in  which  the  averments  are  to  be  taken  ns 
admitted,  and  partly  from  evidence  received  upoti 
certain  disputed  points.  I  am  satisfied  that  the 
articles  supplied  and  the  repairs  effected  do  fall 
under  the  category  of  "  necessaries,"  which  was 
the  principal  matter  upon  which  evidence  was  taken. 
The  owners  on  the  9th  March  1867  mortsaged  their 
sixty-four  sixty-fourth  shares  to  George  John 
Troop,  a  member  of  the  firm  of  Black,  Brothers, 
and  Co.,  of  Halifax,  for  secunng  the  repayment  of 
5000  dols.  advanced  by  that  firm  to  the  said 
owners,  toge^er  with  interest  thereon.  This 
mortgage  was  duly  registered.  In  Feb.  1868  the 
necessaries  were  supplied  by  the  plaintiffs  to  the 
vessel  in  the  port  of  London.  On  the  16th  July, 
in  the  same  year,  George  John  Troop  transferred 
to  the  present  defendant,  John  Alexander  Black, 
who  is  not,  however,  a  member  of  the  firm  of  Black, 
Brothers,  and  Co.,  this  mortgage  for  the  alleged  con- 
sideration of  5000  dols. ;  but  no  money  was,  in 
fact,  ever  paid  by  the  defendant  to  Troop,  and 
the  transfer  was  only  made  to  enable  the  defen- 
dant to  take  cborge  of  the  vessel  in  trust  for 
and  on  behalf  of  the  firm  of  Black,  Brothers, 
and  Co.  This  transfer  was  never  registered,  and 
the  plaintiffs  did  not  know  and  were  never  in- 
formed-that  the  vessel  was  mortgaged.  The  pro- 
ceeds of  the  vessel  are  insofficient  to  satisfv  the 
claims  of  the  plaintiffs  and  defendant,  and  the 
question  for  the  decision  of  the  court  is  whether 
the  plaintiffs  are  entitled  to  recover  whatever  sum 
the  registrar  and  merchants  may  find  to  be  due 


to  them  out  of  the  proceeds  of  the  vessel,  before 
the  sum  of  5000  dols.  is  paid  to  the  defendants ; 
in  other  words,  which  of  the  two  parties  has  the 
prior  lien  upon  these  proceeds.  On  the  part  of 
the  plaintiffs,  the  first  proposition  onntended  for 
was  that  the  defendant  had  no  hem  standi  either 
on  legal  or  equitable  grounds — not  on  legal 
^rounds,  because  the  transfer  had  not  been  regis- 
tered according  to  the  provisions  of  the  Merchant 
Shipping  Act,  and  yet  the  mortgagee  had  diverted 
himself  by  the  transfer  of  his  legal  title ;  and  not 
on  equitable  grounds,  because  tho  register  in  its 
present  condition  did  not  present  a  faithful 
account,  no  mention  beyrg  made  of  a  transfer  of 
the  mortgage ;  and  because  no  valuable  considera- 
tion was  given  for  the  transfer.  But  to  this  it  was 
replied  that  the  title  to  the  ship  passed  by  the 
execution  of  a  bill  of  sale,  and  not  by  the  registra- 
tion, whatever  consequences  might  flow  from  the 
neglect  of  the  purchaser  to  register ;  and  the  court 
was  referred  to  the  sects.  55  &  57  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Yict.  c.  104)  and  to 
the  case  of  Stapleton  v.  Haymen  and  another  (33 
L.  J.  170,  Ex.;  9  L.  T.  Bep.  N.  S.  655),  in 
which  it  was  distinctly  laid  down  by  the  Court  of 
Exchequer,  in  1864,  that  the  property  in  a  ship 
passes  as  between  the  vendor  and  his  assignees 
and  the  vendee,  by  a  bill  of  sale,  althoagh  the 
transfer  be  not  registered  parsoant  to  the  Merchant 
Shipping  Act  18^.  Moreover,  I  must  consider  that 
the  practice  of  this  court  has  been,  especially  of  late 
years,  to  be  liberal  in  admitting  parties  who  oan 
show  any  interest  whatever  in  a  suit;  and  the 
evidence  in  this  case  shows  that  the  defendant  is 
the  agent  of  the  original  mortgagees.  Upon  all 
these  grounds,  I  am  of  opinion  that  he  has  a  locu9 
atomdi  before  the  court,  and  I  proceed  to  consider 
the  next  and  principal  question,  namely,  whether, 
as  the  law  now  stands,  the  material  man  has  a  mari- 
time lien  upon  the  ship,  and  therefore,  on  the  prin- 
ciple usually  applied  to  liens  of  this  description,  a 
priority  over  the  lien  of  the  mortgagee  P  The  law 
previous  to  the  passing  of  the  admiralty  jurisdic- 
tion statute,  is  set  out  in  the  case  of  The  Neptwie 
(3  Knapp,  94),  by  which  it  was  decided  that  the 
Admiralty  Court  had  oeased  to  have  jurisdiction, 
over  the  claims  of  material  men,  differing  in  this 
respect  from  the  general  law  of  commerciar  coun- 
tries, which,  founded  upon  the  Broman  law,  gave 
to  material  men  a  lien  on  the  ship  enforceable  in 
courts  of  admiralty.  The  3  &  4  V  ict.  c.  65,  how- 
ever, by  sect.  6,  enacted  that  this  court  should 
have  jurisdiction  to  decide  all  claims  and  demands 
for  necessaries  supplied  to  any  foreign  ship  or  sea- 
going vessel.  This  statute  was  passed  in  1S40, 
and  in  1863  my  predecessor  decided,  af^er  hearing 
a  very  elaborate  argument,  and  correcting  a  pre- 
vious judgment  of  his  own  in  The  Alexan&r  (1 W. 
Bob.  294),  that  this  section  conferred  upon 
claimants  under  it,  a  maritime  lien :  {The  EUa  A. 
OiarAj,Bro.&Lilsh.32;  8L.T.Brep.  N.  S.  119.)  This 
judgment,  it  will  be  seen,  referred  only  to  foreign 
ships.  In  1861,  the  24  Yict.  c.  10«  s.  5,  provi£d 
that  this  court  should  have  jurisdiction  over  any 
claim  for  necessaries  supplied  to  any  ship  else- 
where than  in  the  port  to  which  the  ahip  be- 
longs, unless  it  is  shown  to  the  satisfaction  of 
the  court  that  at  the  time  of  the  institution 
of  the  cause,  an^  owner  or  part  owner  of 
the  ship  is  domiciled  in  England  or  Wales. 
The  decision  in  the  EUa  A.  Clark,  though  it 
turned  principally  upon  the  construction  of  3  &  4 
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Yiot.  0.  65,  was  gvwen  after  consideration  of 
24  Yiot.  0. 10 ;  and  in  the  coarse  of  the  jadgment 
the  learned  judge  said  (p.  36),  "  Lookine  through 
the  several  recent  statutes,  I  am  led  to  the  general 
conclusion  that  when  the  Legislature  has  ap< 
pointed  the  proceeding  in  rem,  they  intended  to 
give  the  same  remedy  as  heretofore  was  in  use  in 
this  court  in  the  administration  of  justice  in  cases 
of  maritime  lien,  though  no  express  words  may  be 
used  to  that  effect."  Nevertheless,  in  1864,  Dr. 
Lushington  ruled,  in  a  oonsidered  judgment,  that  a 
material  man,  claiming  under  24  Yiot.  c.  10,  in  the 
case  of  a  ship  not  a  foreign  ship,  had  not  a  maritime 
lien,  but  only  a  right  of  action  in  rem,  which  gave 
no  lien  upon  the  ship  "  until  the  time  of  the  insti- 
tution of  the  cause  "  (sect.  5) :  {The  Pacific,  Bro. 
&  Lush.  243;  10  L.  T.  Eep.  N.  S.  541.)  In  this 
case  he  held  that  the  mortgagee  was  entitled  to  be 
paid  in  preference  to  the  material  man  who  sup< 
plied  the  materials  afber  the  date  of  the  mortgage. 
This  case  seems  to  have  overruled  the  previous 
case  of  The  SkipwOh  (2  Mar.  Law  Cas.  20 ;  10  Jur. 
N.  S.  445).  To  this  judgment  he  adhered  in  the 
subsequent  case  of  The  Troubadour^  in  1866 
(L  Bep.  1  Adm.  306;  16  L.  T.  Eep.  N.  8.  156.) 
I  think  I  am  bound  to  say  that  I  am  unable  to 
aoauieece  with  the  reasoning  upon  which  tho 
judgment  in  the  Pacific  was  founded,  or  to  recon- 
cile that  reasoning  with  the  judgment  in  the  Ella 
A.  Olarh.  The  two  statutes  ought,  I  should  have 
ventured  to  think,  to  have  been  construed  as  being 
in  pari  matericb,  and  the  argument  which  p;ave  the 
maritime  lien  in  the  case  of  the  foreign  ship,  ought 
to  have  given  the  same  privilege  in  the  case  of  the 
British  ship.  In  The  Bold  Buccleugh  (7  Moo. 
284),  supported  by  the  judgment  in  The  Europa 
(Bro.  &  Lush.  89;  8  L.  T.  Bep.  N.  8.  368,)  the 
Priyy  Council  said  (p.  284) :  '*  Having  its  origin  in 
this  rule  of  the  civil  law,  a  maritime  lien  is  well  de- 
fined by  Lord  Tenterden  to  mean  a  claim  or  privi- 
lege npon  a  thing  to  be  carried  into  effect  by  legal 
procesr,  and  Story,  J.  (1  Sum.  Bep.  78),  explains  that 
process  to  be  a  proceeding  in  rem,  and  adds  that 
wherever  a  lien  or  claim  is  given  upon  the  thing, 
then  the  Admiralty  enforces  it  by  a  proceeding  in 
rem,  and,  indeed,  is  the  only  oourc  competent  to 
enforce  it.  A  maritime  lien  is  the  foundation  of 
the  proceeding  in  rem,  a  process  to  make  perfect  a 
right  inchoate  from  the  moment  the  lien  attaches; 
and  whilst  it  must  be  admitted  that  where  such  a 
lien  exists  a  proceeding  in  rem  may  be  had,  it  will 
be  found  to  be  equally  true  that  in  all  cases  where 
a  proceeding  in  rem  is  the  proper  course,  there  a 
maritime  lien  exists,  which  gives  a  privilege  or 
daim  upon  the  things  to  be  carried  into  effect 
by  legal  process.  This  claim  or  privilege  travels 
with  the  thing,  into  whosoever  possession  it  may 
come.  It  is  inchoate  from  the  moment  the  claim 
or  privilege  attaches,  and  when  carried  into  effect 
by  legal  process  by  a  proceeding  in  rem  relates 
back  to  the  period  when  it  first  attached."  The 
proceedings,  in  this  case,  of  the  material  men  are 
proceedings  in  rem ;  and  the  language  already 
cited  from  ttie  EUa  A.  Clark  seems  to  me  as 
applicable  to  their  claim  in  the  case  of  a  British  as 
01  a  foreign  ship ;  and  I  should  have  thought  that 
in  such  a  case  the  maritime  lien  was  inchoate 
before  the  institution  of  the  suit,  though  the 
power  of  enforcing  it  would  depend  upon  the  fact 
of  the  owner  not  being  domiciled  in  England 
or  Wales  at  that  time.  But  I  do  not  think  that  it 
would  be  right  cht  proper,  having  regard  to  the  usage 


which  prevails  in  our  courts  of  justice  on  this  sub* 
ject  to  reverse  the  careful  and  deliberate  judgment 
of  my  predecessor,  even  if  he  were  a  less  distin- 
guished judge  than  Dr.  Lushington.  Only  one 
other  point  remains  for  consideration ;  namely, 
whether  there  are  any  special  circumstances  proved 
in  this  case  which  would  take  it  out  of  the  applica- 
tion of  the  Pacific,  I  have  been  referred  to  two 
cases :  Williame  and  another  v.  Allsup,  decided  in 
1861,  in  the  Court  of  Common  Pleas  (30  L.  J.,N.  8., 
353,  0.  P. ;  4  L.  T.  Bep.  N.  S.  550),  the  marginal 
note  of  which  appears  to  me  to  be  correct,  and  is 
as  follows : — *'  The  plaintiffs,  mortgagees  of  a  ship 
having  permitted  the  mortgagor  to  remain  in  pos- 
session for  upwards  of  four  years,  and  during  that 
time  to  use  and  navigate  the  ship  for  his  own 
profit,  the  latter,  without  the  knowledge  of  the 
plaintiffs,  delivered  her  to  the  defendant,  a  ship- 
wright, for  the  purpose  of  having  reasonable  and 
necessary  repairs  done  to  her,  which  the  defendant 
did  ;  the  plaintiffs  having  demanded  possession  of 
the  defendant,  the  latter  refused  to  deliver  her  up 
until  his  bill  for  the  repairs  was  paid.  Held,  that 
the  plaintiffs  must  be  taken  to  have  implicitly 
authorised  the  mortgagor  to  keep  the  vessel  in  an 
efficient  state,  and  for  that  purpose  to  order  neces- 
sary repairs  to  be  done  npon  the  ordinary  terms, 
one  of  which  was,  that  the  shipwright  should  have 
his  lien  npon  the  ship  for  the  repairs.  Held, 
also,  that  sect.  70  of  the  Merchant  Shipping  Act 
1854  (17  &  18  Vict.  c.  104),  which  enacts  that  the 
mortgagor  shall  not  be  deemed  to  have  ceased  to 
be  the  owner  of  the^mortg^ged  ship,  except  in  so 
far  as  may  be  necessary  for  making  such  ship 
available  as  a  security  for  the  mortgage  debt, 
did  not  conflict  with  this  view."  Willes,  J., 
said,  '*  The  mortgagor  is  permitted  by  the  mort- 
gagees to  remain  in  possession  of  the  vessel  for  the 
purpose  of  using  it  in  the  ordinary  way,  and  he 
cannot  use  it  in  the  ordinary  way,  unless  it 
is  repaired.  That  seems  to  me  to  involve  the  per- 
mission of  the  mortgagees  to  get  the  vessel  repaired 
upon  the  ordinary  terms,  though  not  to  pledge 
the  mortgagee's  credit.  Then,  the  shipwright 
who  does  the  repairs  is  entitled  to  his  lien  as 
incident  to  his  employment : "  (lb,  p.  355.)  These 
expressions  were  strongly  pressed  by  counsel 
upon  my  attention,  but  upon  examination  of  the 
case  the  decision  only  amounts  to  this :  that 
the  material  man  having  a  possessory  com- 
mon law  lien  upon  the  res  which  he  had 
repaired  in  his  own  premises,  was  justified  in  re- 
taining it  until  his  debt  was  paid ;  and  that  this 
lien  was  not  taken  away  by  the  Merchant  Shipping 
Act.  The  next  case  was  also  decided  in  the  year 
1891  by  the  House  of  Lords :  (Bristoio  v.  Whiimore 
31  L.  J.  467,  Oh.;  4  L  T.  Rep.  N.  S.  622),  the 
marginal  note  is  a  follows ' — **  The  master  of  a 
vessel  at  the  Mauritius,  in  April,  entered  into  a 
charter  party  under  seal  (therein  describing  him- 
self as  master  and  owner)  with  the  commissariat 
officer  there  for  the  conveyance  of  troops  to 
Gravesend,  and  paid  certain  moneys,  and  incurred 
liabilities  for  fittmg  up  the  vessel  for  the  purpose. 
In  the  following  month  he  entered  into  another 
charter  party,  not  under  seal,  at  the  Gape  of  GkK>d 
Hope  for  the  conveyance  of  other  troops,  and  there- 
upon paid  further  sums,  and  incurred  further  lia- 
bilities to  enable  him  to  perform  the  contract. 
The  owner  became  bankrupt,  having  previously 
mortgaged  the  vessel.  Upon  its  arrival  in  the 
Thames  the  mortgagees  seized  it.    The  master  t 
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filed  a  bill  against  the  owner's  assignees, 
praying  a  deo'laralion  that  he  was  entitled 
to  be  repaid  and  indemnified  ont  of  the 
fond  doe  from  the  Admiralty  on  aocoant  of 
the  freight.  The  Commisioners  of  the  Admiralty 
paid  the  amount  into  court :  Held,  reversing  the 
decision  of  the  Lord  Chancellor,  and  restoring  that 
of  Yioe-Chancellor  Wood,  that  the  master  was 
entitled  to  be  reimbursed  out  of  the  fund.'*  In  this 
case  Lord  Kingsdown  observed  that  '*  there  did 
not  appear,  on  the  general  rnlee  of  law,  to  be  much 
difficnfty.  A  master  of  a  ship  had  not  a  lien  on 
freight  lor  advances  made  by  him  on  aoconnt  of 
the  ship ;  but  if  a  trnstee  incurred  expenses  in  the 
discbarge  of  a  trust,  he  was  entitled  to  retain  them 
out  of  the  trust  property.  So,  if  an  agent  made  a 
contract,  the  principal  conld  not  both  approbate 
and  reprobate  it.  The  contract  here  was  prima 
fade  nnwarranted  by 'the  masters  general  autho- 
rity; the  owner  (or  mortgagee)  adopted  it,  and 
now  insisted  on  receiving  all  the  benefit,  leaving 
the  agent  to  pay  the  expenses  incurred  in  carrying 
It  into  efiect,  and  acquiring  the  money  earned  by 
it."  It  was  strongly  contended  that  I  onght  to 
apply  the  principles  here  stated  to  the  case  before 
roe,  and  to  hold  that  the  mortgagees  or  their 
transferee  could  not  approbate  and  reprobate  the 
implied  contract  of  the  material  man — could  not 
avail  themselves  of  the  repairs  which  he  had 
effected,  by  which  they  were  enabled  to  navigate 
the  ship,  and  to  improve  the  security  of  their 
mortgage,  without  discharging  the  debt  incurred 
by  thece  repairs,  or  allowing  him  a  lien  upon 
the  repaired  re9,  I  oonfesS  that  I  should  not 
have  bKfen  sorry  to  apply  the  principal  of  this 
decision  to  the  case  before  me,  oecause  I  think 
that  the  plaintiff  has  been  hardly  treated,  but 
I  am  unable  to  do  so.  That  judgment  re- 
lated to  freight,  which  was  acquired  in  conse- 
quence of  the  unauthorised  alterations  made  by  the 
master  of  the  ship,  which  freight  the  owner  or  the 
mortgagee  claimed  to  receive  while  refusing  to  pay 
for  the  expense  of  the  al  terationn ;  and  I  must  remem  - 
ber  that  it  is  expressly  provided  by  the  Merchant 
Shipping  Act  1854  that  the  mortgagee  is  not  to 
be  considered  in  the  legal  category  of  owner  (sect. 
70),  and  the  evidence  l^fore  me  does  not  sustain 
the  position  either  that  the  mortgagee  was  aware 
that  these  repairs  were  supplied  by  the  roateri^ 
'  man  upon  the  credit  of  the  ship,  and  not  on  the 
personal  credit  of  the  owner,  or  that  the  mortgagee 
stood  by  or  looked  on  giving  directly  or  indirectly 
any  sanction  to  the  supply  of  these  necessaries  on 
the  credit  of  the  ship;  and  according  to  the  deci- 
sion in  the  Troubadour  the  mortgagee  in  posses- 
sion would  not  be  liable  for  necessaries  supplied  to 
the  ship  unless  the  master,  in  ordering  the  neces- 
saries, was  acting  as  the  agent  of  the  mortgagee. 
I  am  therefore  brought  back  to  the  consideration 
of  the  character  of  the  lien  c>onferred  by  the  statute 
upon  the  material  man,  and  I  find,  as  I  have  said, 
the  judgment  of  my  predecessor  directing  that  the 
material  man  has  not  a  maritime  lien, and  therefore 
in  this  case  not  a  claim  entitled  to  priority  over 
that  of  the  mortgagees  or  transferee  of  the  mort- 
gage. I  have  ventuied  to  state  my  doubts  as  to 
the  grounds  upon  which  these  judgments  are 
grounded.  I  must  await  their  revision  and  altera- 
tion—if they  are  to  be  altered—  by  the  appellate 
tribunal.  I  must  diemiss  this  suit  with  costs. 
Solicitors  for  the  plaintiffs,  Wegtall  and  BoberU, 
Solicitors  for  the  defendants,  Dyke  and  StohcB. 


Jan.  24  and  Feb.  1, 1871. 

The  Marklakd. 

Practice—Payment  out  of  court — Priorify — Power 

to  revoke  decree — Caveat — Coste. 
The  rule  that  a  suitor  who  first  obtains  a  decree 
shall  have  priority  in  order  of  payment  only 
applies  where  suitors  are  in  pari  conditions. 
Where  the  court  in  a  suit  in  rem  has  made,  per  in- 
curiam,  an  order  directing  payment  out  of  court  to 
satisfy  the  claim  of  a  suitor,  the  court  has  power 
before  payment  to  vary  or  rescind  the  order. 
Where  the  plaintiff  in  a  cause  of  necessaries  obtains 
a  decree,  and  the  mortgagees  neglect  to  enter  a 
caveat  until  after  the  order  for  payment  out  of 
court  has  been  made,  the  court  wiU  grant  costs 
to  the  plaintiff. 
On  the  2  let  Oct.  1870  a  cause  of  co-ownership  (No. 
5495)  was  instituted  on  behalf  of  Thomas  Ellis, 
the  owner  of  48  64th  shares  of  the  vessel  Mark' 
land,  against  the  said  vessel.  On  the  24th  Oot., 
Bobinson  Inglis  and  Co.,  the  first  mortgagees  in 
possession,  entered  an  appearance.  On  the  27th 
Oct.  an  appearance  was  entered  on  behalf  of  Sidney 
Toppin,  who  held  a  second  mortgage  on  the  ship. 
On  the  3rd  Nov.  an  dl*der  of  court  was  made  in  the 
oanse,  under  which  the  }£arTdand  was  appraised 
and  sold,  subject  to  certain  charter-parties  before 
entered  into  by  her  owners,  and  the  proceeds  of 
the  sale  were  brought  'into  the  registry  bj  the 
marshal.  On  the  16th  Dec.  a  cause  of  wages 
(No  5575)  was  instituted  on  behalf  of  the  crew 
of  the  Markland  against  the  proceeds  of  the  sale. 
On  the  2l8t  Dec.  a  cause  of  necessaries  (No.  5560) 
was  instituted  on  behalf  of  John  Dawson,  ship- 
wright, against  the  Markland.  On  the  lOth  Jan. 
1871,  the  court  pronounced  the  sum  of  30Z.  to  be 
due  to  the  plaintiffs  in  the  suit,  instituted  on  be- 
half of  the  crew  (No.  5575),  and  ordered  the  said 
sum  and  costs  to  be  paid  out  of  the  proceeds  in 
the  registry  to  the  said  plaintiff's  solicitors,  and 
this  was  accordingly  done.  On  the  1 7th  Jan.  1871, 
the  cause  of  necessaries  (No.  5560)  came  on  for 
hearing,  and  the  claim  being  unopposed,  the  oourt^ 
on  hearing  proof,  pronounced  for  the  sum  of 
57Z.  5s.  5<f.,  the  amount  of  the  claim  with  costs, 
and  further  ordered  the  same  to  be  paid  out  of  the 
proceeds  in  court  to  the  plaintiff's  proctor.  Before 
this  money  was  paid  out,  the  proctors  for  the  first 
mortgagees  filed  a  prmcipe  for  a  caveat  against 
the  payment  of  any  sum  out  of  the  process  of 
the  Markland,  and  a  caveat  was  entered  aooord* 
ingly.  On  the  28rd  Jan..  a  cause  of  wages  (No. 
5619)  was  instituted  on  behalf  of  the  master  of 
the  Markland,  against  the  proceeds  of  the  vessel. 

The  amount  in  court  was  insufficient  to  satisfy 
the  unpaid  claims  of  the  several  suitors,  and  the 
question  arose  whether  the  decree  obtained  by  the 
plaintiff  in  the  cause  of  necessaries  (No.  5560),  en- 
titled him  to  be  paid  the  amount  pronounced  due 
to  him  out  of  the  proceeds,  in  priority  to  the 
claims  of  the  several  mortgagees. 

Jan.  24. — E.  C.  Clarkson,  for  the  plaintiff  in  the 
cause  of  necessaries  (No.  5560),  moved  the  court 
to  overrule  the  caveat  entered  by  the  several 
mortgagees,  and  to  condemn  the  mort^^ees  in 
costs.  This  plaintiff  is  entitled  to  priority  as  he 
has  obtained  a  decree  in  this  suit  which  is  in  rem  i 
(The  Saracen,  2  W.  Bob.  451 ;  6  Moo.  P.  0.  0.  6 ; 
The  Qfistaf,  Lush.  506 ;  31  L.  J.  207,  Adm. ;  6  L.  T. 
Bep.  N.  S.  660.)  The  following  is  the  practice  of 
the  court :— **  According  to  the  priority  of  time  in 
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which  each  claimant  has  obtaioed  his  decree,  pro* 
DounoiDg  for  his  claim  and  costs,  so  will  be  bis 
iiKht  to  be  paid,  in  preference  to  other"*  where 
there  are  several  actions,  out  of  the  fond  in  court :" 
(Coote's  Admiralty  Practice,  2nd  edit.  p.  183 )  The 
oonrt  sometimes,  where  there  are  several  causes 
against  the  same  vessel,  will  make  an  order  for 
pajment  in  one  of  the  canses,  when  the  others  are 
not  ready  for  hearing,  and  the  order  is  always 
made  expressly  without  prejudice  to  the  rights  of 
the  other  suitors  who  may  be  entitled  to  priority, 
but  here  the  order  was  made  absolutely,  and  with- 
out any  reservation  of  rights  of  the  mortgagees. 
The  court  found  that  this  plaintiff  was  entitled  to 
be  paid,  and  even  sij^ned  the  order  for  the  payment 
of  the  decreed  sum  oat  of  court.  The  oonrt  has 
now  no  power  to  recall  tliat  order.  The  mortgagees 
have  lost  their  right  in  priority  b^  their  own 
laches  in  not  taking  stf'ps  betore  this  decree  in 
favour  of  the  plaintiff.  The  court  will  grant  to  the 
plaintiff  in  this  cause  the  costs  he  has  incnrred  in 
consequence  of  the  neglect  of  the  mortgagees  to 
enter  their  caveat  before  the  order  of  court  was 
made. 

Feb.  1,—Butt,  Q.O.,  and  Qihaon,  for  the  first 
nortgageee,  opposed  Clarkson'i  motion,  and  moved 
the  court  to  direct  the  amount  due  to  the  first 
mortgagees  to  be  paid  out  of  court.  The  plaintiff 
in  the  cause  of  necessaries  is  not  in  pari  conditione 
with  the  mortgagees,  and  therefore  the  rule  that 
preference  will  be  given  to  the  diligent  suitor  does 
not  apply  to  this  case:  (The  Wdliam  F.  S^fford, 
Lush.  Rep.  69  ;  2  L  T.  Rep.  N.  S.  801 ;  29  L.  J. 
109,  Adm.)  [Sir  R.  Phillimobb — At  the  date  of 
the  decree  in  the  cause  of  necessaries  no  caveat 
^9A  entered  by  your  clients.  Were  they  not 
thereby  guilty  of  laches  f]  If  a  caveat  had  been 
entered,  the  first  mortgairees  would  not  have  been 
in  any  different  position.  It  is  not  the  practice  in 
this  court  for  a  party  entering  a  caveat  to  receive 
notice  of  an  application  by  other  parties  for  a  pay- 
ment of  money  out  of  court.  This  practice  is 
unsatisfactory.  He  does  not  receive  notice  until 
an  order  for  the  payment  of  money  out  of  court  is 
made,  and  is  about  to  be  acted  upon :  (Williams 
and  Bruno's  Admiralty  Practice,  p.  230^  n.  h,) 
[Sir  R.  J.  Phillimorb.— The  court  would  have  had 
notice  if  a  caveat  had  been  entered.]  Even  so  it 
it  not  too  late  to  give  the  first  mortgagees  their 
JQRt  rights.  The  court  still  holds  the  proceeds, 
and  Ims  power  to  rectify  any  order  made  per 
incwriam. 

W.  Q,  F.  PhiUifnore  for  the  second  mortgagee. 
Dr.  Tristram  for  the  plaintiff  in  suit  No.  5495. 
Pritchard  for  the  plaintiff  in  suit  No.  5619. 
Olarkson  in  reply. 

Sir  R.  Phillimobb. — The  claimant  for  ne- 
ceisaries  in  this  case  does  not  dispute  that  the 
tDortgagees  have  a  prior  Hen  upon  the  funds  in 
court,  but  he  maintains  that  the  advantage  of  that 
priority  has  been  taken  away  from  them  by  reason 
of  his  obtaining  a  decree,  which  took  the  form  of 
a  signed  order,  for  the  payment  of  his  claim.  The 
cases  of  the  Saracen  and  the  Oustaf,  which  have 
been  cited,  apply  to  claimants  of  equal  de- 
Rree,  and  do  no  more  than  enforce  a  well-known 
principle  that  a  diligent  creditor  shall  have  the 
advaocage  of  his  diligence  over  a  remiss  creditor ; 
but  there  is  no  authority,  that  I  am  aware  of,  which 
bas  decided  that  this  doctrine  can  be  extended  to  a 
esse  where  the  parties  are  not  in  pari  condUione, 


but  where  one  has  a  distinct  legal  priority  over 
the  other.  The  contrary,  I  think,  appears  to  have 
been  laid  down  in  the  case  of  the  WHUam  F. 
Safford,  referred  to  by  Mr.  Butt.  With  regard 
to  the  fact  that  the  order  for  payment  in  this  case 
was  actually  signed  by  me,  I  cannot  hold  that 
upon  that  ground  the  court  is/aYie^u«  officio.  The 
court  has  not  parted  with  the  funds :  and  after 
it  has  been  apprised  that  by  so  doing  it  would  be 
inflicting  an  injustice  upon  parties  who  have  a 
prior  legal  claim  over  those  funds,  it  would 
oe  strange  indeed  if  the  court  had  not  ^power 
to  prevent  the  execution  of  the  order.  ^I  am 
clear  that  I  have  power,  and  ought  to  exercise  it, 
to  prevent  the  execution  of  that  order,  the  effect  of 
which  would  be  to  do  a  wrong  to  a  party  who  has 
established  priori^  in  his  claim  :  The  Monarch 
(1  Wm.  Rob.  21).  With  regard  to  the  question  of 
cost^,  I  must  refer  to  the  130th  rule  of  the  court : 
'*  A  proctor  deniring  to  prevent  the  payment  of 
moneys  out  of  the  registry  shall  file  aprceotp^,  and 
thereupon  a  cav^iat  shall  bo  entered  in  a  book  to  be 
kept  in  the  registry,  called  the  Caveat  Payment- 
book:  (Williams  and  Bruce's  Adm.  Prac,  App. 
xli.)  No  snch  caveat  was  filed  by  the  mortgagees 
at  the  time  the  order  was  made  tor  the  payment  of 
the  claim  for  necessaries ;  and  I  am  of  opinion  that 
in  this  case  the  want  of  compliance  with  the  rule, 
and  the  other  circumstances,  justify  Mr.  Clarkson 
in  his  application  for  the  oosts  to  which  he  has 
been  put,  and  I  shall,  therefore,  give  him  the  costs. 
I  may  observe  that,  after  the  discussion  which  took 
place  the  other  day  with  respect  to  the  rule  of 
court  to  which  I  have  referred,  I  have  thought  it 
right,  after  conferring  with  the  registrar,  to  issue 
an  order  to  the  effect  that  for  the  future  any 
person  who  has  entered  a  cav<^ai  against  the 
payment  of  money  shall  receive  a  noKioe  pre* 
vtously  to  any  application  by  any  other  party 
for  the  payment  of  money  iu  the  matter  in  whi<m 
the  caveat  has  been  entered.  I  direct  thai*  the 
claim  pronounced  for  in  the  case  for  necessariea 
shall  rank  in  order  of  payment  af^r  the  claims  of 
the  master  and  mortgagees.  I  reject  Mr.  Clark- 
son's  motion  to  overrule  the  caveat^  and  I  condemn 
the  first  mortgagees  in  the  costs  oocasioned  by 
their  delay  in  entering  a  caveat  against  the  payment 
of  the  claim  for  necessaries. 

Proctors  for  the  plaintiff  in  suit   No.    5560, 
Glarksonf  8on,  and  QreenweU. 

Proctors  for  the  first  mortgagees  and  for  the 
plaintiff  in  suit  No.  5619,  Pritchard  and  Sons. 

Solicitor  for  the  second  mortgage,  H.  J.  Hubbard, 

Solicitors  for  the  plaintiff  in  suit  No.  5495,  Lee 
and  Sawnders, 


Tuesday,  Feb.  17. 1871. 
The  Gauntlet. 

The  Foreign  EnlistmerU  Act  1870  (33  ir  34   Vict. 

c.  90)  ss.  8  and  19 ^Practice— Bail^Consent  of 

the  Crown. 
Where  a  vessel  is  arrested  under  t1^  provisions  of 

the  Foreign  Enlistment  Act  1870,  the  court  wiU 

admit  her  to  bail  with  the  consent  of  the  Crown. 
Semble,  the  consent  of  the  Crown  is  not^  necessary. 
The  court  will  only  require  bail  to  be  given  to  the 

extent  of  the  value  of  the  ship  and  her  equipment, 

and  not  any  further  sum  for  costs. 
This  was  a  cause  instituted  under  the  Foreign  En- 
listment Act  1870,  by  the  Attorney  •General  on    j 
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behalf  of  Her  Majestja^aiDsttbesteamtugGaun^Ztf^, 
aod  agaiDst  all  persons  having  or  pretending  to 
have  any  righi,  title,  or  interest  in  or  to  the  said 
yessel. 

The  affidavib  to  lead  the  warrant  for  the  arrest 
of  the  Tessel  set  out  the  following  facts  : — That  the 
said  steam  tug  Oauntlet  was,  on  or  about  the  26th 
Nov.  1870,  and  on  certain  days  following,  employed 
in  the  Naval  Service  of  France,  that  is  to  say,  in 
towing  from  the  Downs,  and  from  within  three 
miles  of  the  shore  of  England,  to  the  port  of  Dun- 
kirk, in  France,  a  certain  vessel  (belonging  to 
subjects  of  the  North  German  Confederation), 
which  last*  mentioned  vessel  had  lately  been  cap- 
tured and  taken  at  sea  by  a  French  vessel  of  war, 
and  was  then  in  possession  of  the  Grovernment  of 
France;  that  the  institution  of  the  proceedings 
against  the  Qawntlei,  under  the  provisions  of  the 
Foreign  Enlistment  Act  1870  has  been  duly  sanc- 
tioned by  Her  Majesty's  Secretary  of  State  for 
Foreign  Affairs. 

The  Oauntlet  was  arrested  on  a  warrant  di- 
rected to  be  issued  on  the  28th  Jan.  by  the  court 
on  the  motion  of  Archibald, 

The  AdmiraUy  Advocate  (Dr.  Deane,  (i,0,),Edvfyn 
Jones  and  T.  /.  A.  Palmer,  moved  the  court  for  an 
order  to  release  the  Oauniletf  on  bail  being  given  for 
the  full  value  of  the  vessel.  The  Foreign  Enlistment 
Act  1870  (83  &  34  Vict.  o.  90),  sect  19,  enacts  that 
the  Court  of  Admiralty  shall,  in  addition  to  any 
power  given  to  the  courts  by  the  Acts,  have  in 
respect  of  any  ship  or  other  matter  brought  before 
it  in  pursuance  of  the  Act,  all  powers  which  it  has 
in  the  cose  of  a  ship  or  matter  brought  before  it  in 
the  exercise  of  its  ordinary  jurisdiction.  The  court 
has  full  power  to  release  ships  in  other  cases,  and 
therefore  can  release  on  bail,  in  cases  arising 
under  this  Act. 

The  Attomey^Qeneral  (Sir  R.  Collier),  the  Boli- 
eUor»Oeneral  (Sir  John  Coleridge),  the  Queen* $  Ad' 
vacate  (Sir  Travers  Twiss),  and  Archibald,  for  the 
Crown. — By  the  above  Act,  sect.  8  "  the  ship  in 
respect  of  which  any  such  offence  is  committed, 
and  her  equipment,  shall  be  forfeited  to  her  Ma- 
jesty." We  must  assume  for  the  purposes  of  this 
application  that  such  an  offence  has  been  com- 
mitted, and,  therefore,  as  the  object  of  this  snit  is 
to  obtain  possession  of  the  ship,  in  this  respect 
suits  undw  this  Act  resemble  suits  of  possession. 
It  is  doubtful  whether  in  suits  of  possession  the 
defendant  may  substitute  bail  for  the  ship,  al- 
though of  course  this  may  be  done  by  consent : 
fWms.  &  Bruce  Adm.  Pracfc.  210  n.  (6)  [Sir  R.  J. 
I^iLLDiOKE. — The  court  will  allow  a  ship  to  be 
released  on  bail  in  causes  of  possession,  where  the 
object  of  the  suit  will  not  be  thereby  defeated.] 
If  the  court  considers  it  has  power  to  order  the 
vessel  to  be  released  on  the  crown  giving  its  con- 
sent, the  Crown  will  do  so  on  the  proper  bail  being 
given. 

Sir  B.  J.  Phillimgre. — I  incline  to  the  opinion 
that  I  have  power  to  order  this  vessel  to  be  re- 
leased on  bail  without  any  consent  oi^  the  part  of 
the  Crown ;  but  I  entertun  no  doubt  that  I  have 
power  to  do  so  with  the  consent  of  the  Crown ;  and 
as  the  Crown  has  given  its  consant  I  shall  order 
the  vessel  to  be  released  on  bail  being  given  for 
the  full  value  of  the  vessel  and  her  equipment. 

The  Attorney- Oeneral. — ^We  are  also  entitled  to 
have  bail  giVen  for  costs. 

Sir  B.  J.  Philldcoee. — No;  I  think  yon  are  not 


entitled  to  have  security  beyond  the  full  value  of 
the  ves8el.(a) 

Proctor  for  the  Crown  :  The  Queen*$  Procior. 

Solicitors  for  the  defendants :  LowleeetokdNelion* 


June  5  and  6, 1871. 
The  Morocco. 
Eival    ealvors — Bight    to   begin — Bight  to  oro$8' 
examine  each  other*8  witneeeee — Ooneolidation  of 
cases. 
In  a  salvage  suit  where  there  are  rival  salvors,  the 
salvor  who  f/rst  enters  his  suit  has  the  right  to 
begin,  unless  special  circumstances  be  shovm. 
Eival  salvors  have  a  right  to  cross-examine  each 
other's  witnesses,  but  only  on  a  point  at  which  they 
are  at  issvs,    A  salvor  who  saves  Ufe  in  addition 
to  the  services  rendered  by  him  in  conthection  with 
the  other  salvors,  is  not  bound  to  consolidate  whetre 
the  salvors  cannot  agree  as  to  the  conduct  of  the 
cause. 
Four  causes  of  salvage  were  instituted  by  four 
Liverpool  tugs — ^the  Empress,  the  Knight  Oom' 
mander,  the  Boch  Light,    and    Fire    King — ^for 
concurrent  services  rendered  by  them  to  the  steam- 
ship Morocco  in   the  Biver  Mersey.    The  ship, 
owmg  to  an  accident,  was  in  danger  of  sinking, 
and  she  was  beached  by  the  tugs.     The  Em/press 
took  off  her  passengers.     An  application  for  con- 
solidation had  been  made  before  the  registrar,  and 
the  Empress  claimed  the  conduct  of  the  consoli- 
dated causes  on  the  ground  that  she  was  the  first 
salvor  in  point  of  time,  but  this  was  objected  to  by 
the  other  salvors,  and  the  Empress  proceeded  alone, 
the  others  being  oonsolidateu.    The  suits  came  on 
for  examination  of  witnesses  and  hearing  on  the 
same  day,  and  were  heard  together. 

AspinaU,  Q.C.  {Clarhson  with  him)  for  the  Em* 
press,  claimed  the  right  to  begin,  as  the  servioes 
of  the  Empress  were  first  in  point  of  time. 
The  Admiralty  Advocate  (Jones  with  him)  ob- 

J'ected  on  the  ground  that  one  of  his  causes  had 
^een  entered  before  that  of  the  Empress,  and  by 
the  practice  of  the  conrt  he  was  therefore  entitled 
to  begin. 

Sir  B.  J.  PHiLLncoRE. — ^It  is  the  rule  that  thoee 
who  first  entered  their  cause  should  begin  unless 
special  circumstances  be  shown. 

The  only  question  between  the  two  sets  of 
salvors  as  to  the  services  rendered  was  as  to  which 
of  them  reached  the  ship  first,  and  one  set  of 
salvors  wishing  to  cross-examine  the  witnesses 
called  by  the  other,  application  was  made  to  the 
court  to  determine  the  course  as  to  this  point. 

AspinaU,  Q.C.,  cited  the 
Philadelphia,  Br.  &  Lnth.  Bep.  28. 

Butt,  Q.C.  (QuUy  with  him),  for  the  ship  and 
c^rgo,  contended  that  no  such  cross-examination 
ought  to  be  allowed  unless  there  was  a  real  rivalry, 
and  submitted  that  great  injustice  might  arise  if 
friendly  salvors  could  cross-examine  each  other's 
witnesses,  and  so  ask  <juestions  which  could  not  be 
asked  on  examination  m  chief. 

Sir  B.  J.  Phillimgre. — I  shall  allow  Mr.  Aspinall 
to  cross-examine  on  the  question  upon  which  the 
two  sets  of  salvors  are  at  issue,  and  that  only. 

AspinaU,  Q.C.,  contended  that  the  Empress  was 
justified  in  not  oonsolidatiog  with  the  other  salvors 

(a)  The  vessel  wu  released  on  the  reqiured  bail  being 
given :  the  bond  was  conditioned  that  the  defendant^ 
should  restore  the  vessel  and  her  equipments,  or  the 
valae  thereof,  when  ordered  by  the  court  to  do  so. 
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M  Bhe  oonld  not  have  the  oondaot  of  the  caoses. 
She  was  a  salvor  of  life,  and  also  the  first  in  point 
of  time. 

Buii,  Q.G.  submitted  that  there  was  no  real 
difference  between  the  different  services,  and  that 
the  refnsal  bj  the  soUoitor  for  the  Empre$$  before 
the  registrar  to  consolidate  most  have  been  cansed 
bv  his  having  been  wrongly  instructed  by  his 
clients,  and  if  that  were  so  it  was  not  right  that 
the  defendants  should  have  to  bear  the  consequent 
costs  in  case  of  a  decision  against  them. 

Sir  B.  J.  Philumorb.— The  Empretn  rendered 
services  above  those  of  the  other  tags.  She  was 
alongside  the  ship  first,  and  afforded  the  means  of 
escape  for  those  on  board,  and  so  in  some  sense 
may  be  said  to  be  a  saWor  of  life,  as  there  was 
danger  of  the  ship  sinking  in  the  river.  Under 
these  oircumstances  I  consider  she  was  justified 
in  not  consolidating. 

Proctor  for  the  Empress,  Alfred  Ayrian. 

Solicitors  for  the  other  salvors,  Nethersole  and 
Speechley, 

Solicitors  for  the  defendants,  Pritehard  and  Sons. 


Wednesday,  April  19, 1871. 

The  Wavehlbt. 

Coniraet  to  render   salvage   services— Oompetent 

parties — Tender, 
A  steamer  which  eontraots  to  render  salvage  services 
to  a  disabled  vessel  for  a  fixed  sum,  will  he  held 
strictly  to  her  agreement  when  it  is  entered  into  hy 
compAent  parties, 
II  is  no  ground  for  elaimiTig  emtra  salvage  remiu* 
nercUion,  that  the  service  wasprolonged,and  became 
more  difficult. 
Where  the  master  of  the  disabled  vessel — under 
pressure,  being  at  the  mercy  of  the  salvors — consents 
to  abandon  the  contract,  the  court  will  uphold  the 
agreement  if  equitable. 
Payment  into  court  of  a  sum  of  money,  above  the 
agreed  sum,  by  way  of  compensation  for  damctge 
clad  extra  expenses  in&urred,  and  for  delay,  wiU, 
net  estop  the  defendant  from  selling  up  the  agree- 
ment. 
This  was  a  oause  of  salvage  instituted  on  behalf  of 
the  owners,  master,  and  crew  of  the  screw  steam- 
Bhip  Lotidon  against  the  screw  steamship  Waverley, 
and  against  Donald  Maogregor,  her  o?mer,  inter* 
vening,  to  recover  remuneration  for  salvage  services 
rendered  by  the  steamship  London  to  Uio  steam- 
ship Waveney.    The  London  is  a  large  steamer, 
r^darly  running  between  the  ports  of  London 
and  Oadiz  with  passengers  and  cargo,  and  on  the 
27th  Jan.  1871  she  left  Oadiz  on  her  homeward 
voyage.   On  the  following  day,  hearing  that  there 
was  a  steamer  (the  Waverley)  off  the  coast  which 
had  lost  her  screw  propeller,  and  required  to  be 
(owed  to  Lisbon,  the  London  went  in  search  of  her, 
and  on  Jan.  29th,  about  5.80  a.m.,  she  fell  in  with 
her  and  found  that  she  had  already  dispatched  the 
chief  officer  and  some  men  to  Lisbon  for  assistance. 
The  mate  of  the  London  was  sent  on  boud  the 
Waverley,  and  entered  into  an  agreement  with  the 
master  to  tow  the  ship  to  Lisbon  for  4/001    The 
lifeboat  of  the  London  then  brought  a  warp  belong- 
ing to  the  Waverley  on  board  the  London,  and  the 
London  commenoed  towing.    The  wind  was  then 
moderate  from  the  N.N.W.,  with  a  heavy  cross 
sea,  bnt  about  9  a.m.  the  wind  and  sea  increased 
in  force,  and  the  hawser  parted,  and  the  Waiverley 
got  across  the  sea  and  drifted  S.E.    The  London 


got  another  hawser  on  board  the  Waverley,  and 
began  towing  again  at  10.30  a.m.,  bnt  the  rope 
again  parted  almost  immediately.  The  London 
succeeded  in  acetting  another  hawser  on  board  the 
Waverley,  and  also  took  one  from  her,  and  with  the 
two  hawsers  continued  to  tow  until  1.30  p.m., 
when  the  wind  and  sea  being  very  high,  one  of 
the  hawsers  parted,  and  whilst  they  were  trying 
to  get  another  hawser  on  board  the  Waverley  the' 
second  hawser  went,  and  she  was  again  adrift.  The 
hawsera  were  again  got  on  board  of  the  Waverley, 
but  at  4.30  p.m.  both  hawsers  had  parted,  and  it 
was  then  too  dark  to  make  fast  again  that  night. 
By  the  advice  of  the  master  of  the  London,  the 
Waverley  then  let  go  her  anchors,  and  her  master 
and  crew  went  on  board  the  London,  leaving  the 
Waverley  to  ride  to  her  anchors  through  the  night, 
as  they  were  afraid  of  her  breaking  loose  and  going 
ashore,  in  consequence  of  the  wind  being  very 
squally  from  the  N.W.,  and  of  the  heavy  sea  then 
running.  The  London  remained  under  steam  near 
the  Waverl^  all  night  and  until  6  a.m.  on  the 
morning  of  Jan.  30,  and  then  the  master  and  orew 
of  the  Waverley  went  on  board  her  again  with  the 
mate  and  carpenter  of  the  London;  bnt  before  doing 
so  the  master  of  the  London  informed  the  master 
of  the  Waverley  that  he  considered  the  aforesaid 
agreement,  which  had  been  entered  into  by  the 
mate  of  the  London  on  the  previous  day  for  the 
towage  of  the  Waverley  by  the  London  for  4001,  to 
be  at  an  end,  and  the  master  of  the  London,  on  his 
examination,  said  that  the  master  of  the  Waverley 
assented  to  this,  but  the  master  of  the  Waverley 
denied  having  assented  to  it,  although  he  admitted 
that  the  master  of  the  London  did  make  the  state- 
ment to  him. 

The  London,  on  the  morning  of  Jan.  SOth. 
again  took  the  Waverley  in  tow,  and  the  Waverley 
slipping  her  anchors,  she  was  taken  into  Lisbon, 
where  she  arrived  at  120  p.m.,  the  same  day. 
Whilst  there,  the  passengers  of  the  London  had 
to  go  gto  quarantine  in  consequence  of  the  crew 
of  the  Waverley  having  been  on  board  of  the 
London,  and  she  was  detained  two  days  in  conse- 
quenoe ;  and  it  was  found  that  she  had  suffered 
some  damage  to  her  ropes,  gangway,  and  boat 
in  the  course  of  the  services  rendered  to  the 
Waverley, 

The  petition  oontained,  amongst  others,  the 
following  paragraphs : 

29.  The  London  performed  servioee  and  inonrred  risks 
and  eipenses  biryond  the  seope  of  the  said  agreement. 

30.  The  Bam  of  4001.  is  not  an  adequate  xemiueration 
for  the  servioea,  risks,  and  expenses  rendered  and  in- 
onrred by  the  plaintiffs. 

The  defendants*  answer  oontained,  amongst 
others,  the  following  paragraphs : 

3.  As  to  the  withdrawal  of  the  master  of  the  London 
from  tiie  said,  agreement,  they  farther  sabmit  to  the 
ooart  ^whether  he  ooald  or  not  legally  so  aoqaiesoe. 
and  whether  his  aoaniesoenoe  wonld  or  would  not  have 
anir  legal  effect  in  the  ciroamstanoes. 

8.  They  deny  the  soFeral  allegationa  in  Artioles  29 
and  30,  and  they  farther  say  that  Article  30  is  bad 
in  sabatanoe  and  m  law. 

9.  They  have  paid  into  court  the  soms  of  4001.  and 
12SI.  lit.  Sd.,  which  they  have  tendered  to  the  plaintiffs ; 
the  said  sum  of  4001.  bdng  the  fall  amoant  of  the  sum 
ooatraoted  for  on  behiUf  of  the  London,  and  the  aom 
of  1281.  lis.  8d.  being  fall  remaneration  for  the  expenses 
and  damages  incamd  by  the  owners  of  the  London 
in  oonseqoenoe  of  their  having  reoeived  the  crew  of  the 
Waverley  on  board  of  her,  and  the  aaid  snm  of  1281.  lU.  8d. 
being  nolade  np  of  the  two  following  items,  to  wit, 
61i.  es,  8d.,   qaaraatine  expenaes,  and  621.   59.,  being     t 
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demnmga  at  t1i«  rate  of  9d.  per  ton  on  the  registered 
tonnage  of  the  LoncUm  for  the  tpaoe  of  two  de^e,  whioh 
is  the  detention  pleaded  is  the  petition.  The  said  tendere 
have  bfen  rejected  by  the  plaintiffs. 

10.  They  anbmit  that  tne  agreement  pleaded  in  the 
petition  was  and  is  a  valid  agreement,  and  that  the  same 
has  neter  been  rescinded. 

The  value  of  (be  London,  her  cargo  and  freight 
is  94,7002 ,  of  the  Waverley,  her  cargo  aod  freight 
65,3842.  It  appeared  that  the  weather  was  so  bad 
that  the  tugs  rent  for  to  Lisbon  were  unable  to 
put  out  to  sea,  but  that  it  moderated  on  tbe  mom- 
iug  of  Jan.  30,  tbe  secood  day  of  the  serviue. 

Milvoard,  Q.C.  and  Olatkson  for  the  plaintiffs.-- 
The  agreement  was  originally  inequitable,  and  the 
court  will  set  it  aside :  The  Enchanlrtgs  (2  L.  T. 
Bep.  N.  S.  574;  1  Lush.  96).  It  was  neoessarj  for 
tbe  plaintiffs  to  take  bold  of  tbe  Waverley  at  onoe, 
and  tbe  sgreement  was  made  without  due  time  for 
consideration.  Greater  difficulty  and  risk  arose 
after  tbe  agreement,  and  tbe  London  is  therefore 
entitled  to  further  remuneration :  (The  Minehaha, 
1  Lush.  347 ;  4  L.  T.  Eep.  N  S.  811.)  This  danger 
was  not  in  oontemplatioti  of  the  parties,  and,  there- 
fore the  agreement  falls. 

The  Qdlatea,  Swa.  Bep.  340  ; 

The  White  Star,  L.  Bep.  1  Adm.  68. 
Tbe  master  of  the  Waverhy  consented  to  abandon 
the  agreement.  Tbe  defendants  have  made  a 
tender  over  the  sum  alleged  to  be  agreed  upon 
aLd  are  therefore  estopped  from  saying  that  the 
plaintiffs  are  not  entitled  to  mure  that  than  sum. 

Butt»  Q.O.  and  TF.  Q.  F,  Phillimore  for  the  defen- 
dants.— There  was  nothing  inequitable  in  the 
agreement.  It  was  entered  into  after  due  con- 
sideration and  by  competent  parties: 

The  Betsy,  2  W.  Bob.  Eep.  170 ; 

The  True  Blue,  2  W.  Bob.  Bep.  176, 179. 
This  vtas  a  contract  not  for  mere  towage  but  for 
salvage  services,  and  was  entered  into  as  suoh. 
The  defendants  are  not  entitled  to  abandon  their 
contract  because  the  service  becomes  more  diffi- 
cult. The  London  did  no  more  than  she  was 
bound  to  do  in  remaining  by  tbe  WaverUy  all 
night. 

The  True  Blue,  2  Bob.  176 ; 

The  Minehaha,  1  Lnah.  347 ;  4  L.  T.  Bep.  N.  S.  811. 
There  was  no  element  of  serious  danger  in  the 
circumstances  which  supervened,  and  tlie  London 
was  not  entitled  to  abandon  her  contract:  {The 
J.  0.  PoUer,  L.  Rep.  1  Adm.  68 ;  23  L.  T.  Rep. 
H.  S.  603.)  The  master  of  the  Waverley  did  not 
assent  to  abandon  the  contract,  and  if  he  did,  the 
plaintiffs  are  not  entitled  to  take  advantage  of  his 
assent,  as  it  was  given  under  pressure,  be  being  en- 
tirely at  tbe  mercy  of  the  master  of  the  London. 
The  tender  made  by  defendants  is  merely  compen- 
sation for  damage  sustained  during  the  service, 
and  not  in  the  nature  of  reward  for  eaWage. 
Miltoard,  Q.G.,  in  reply. 

April  19.— Sir  R.  Phillimobe. — ^This  is  a  cause 
of  salvage  instituted  by  a  screw  steamship  the 
London  against  another  vessel  of  tbe  same  kind, 
the  Waverley,  The  value  of  the  latter  with  ber 
cargo  and  treight  is  65,3842.,  of  the  former  94,7002. 
The  Waverley  has  made  a  tender  composed  of  two 
sums— 400Z.  as  the  alleged  amount  contracted  for 
on  behalf  of  the  London,  and  1232.  lis.  8(2.  as  a 
full  remuneration  for  expenses  and  damages  in- 
curred by  her  having  received  the  crew  of  the 
Waverley  on  board  of  her.  The  London  was  a 
powerful  screw  steamer  of  830  tons,  engines  of 
120  nominal  horse-power,  a  crew  of  thirty  bands 
and  a  master,  bound  from  Cadiz  to  London,  with 


passengers  and  merchandise.  About  one  p.m.  on 
the  28th  Jan.  in  this  year,  on  ber  arrival  off  Cape 
iSsgres,  she  was  informed  that  there  was  a  steam 
ship  without  a  propeller  near  the  coast  to  the 
south  of  Capo  Espicbel,  which  required  to  be 
towed  to  Lisbon.  The  London  proceeded  in  that 
direction,  and  found  on  the  following  day  (the  29th) 
about  five  miles  from  Cape  Espicbel  the  Waverley 
steamship,  laden  with  tobaoco,  o(  644  tons  register, 
and  engines  of  ninety  horse- power ;  she  was  under 
sail,  having  lost  her  propeller ;  ber  chief  officer  and 
some  of  her  crew  had  gone  to  Lisbon  to  procure 
a  steam  tog.  At  the  time  when  the  London  came 
up  there  was  a  very  heavy  sea,  but  tbe  weather, 
which  had  been  very  boisterous,  had  moderated. 
The  master  of  the  London  caused  a  lifeboat  to  be 
lowered,  and  dispatched  his  chief  officer  in  her« 
with  a  line  to  take  off  a  warp  from  the  WaverUy, 
and  with  directions  to  ask  5002.  for  towing  her  to 
Lisbon — the  distance  of  which  was,  I  think,  between 
twenty  and  thirty  miles  from  the  place  where  tbe 
towing  began — if  an  agreement  was  insisted  upon 
by  the  master  of  tbe  Waverley,  When  the  lifeboat 
came  alongside  of  the  Waverley  her  master  insisted 
on  an  agreement,  and  offered  3002.  After  some 
discussion  it  was  agreed  to  split  tbe  difference,  ana 
that  4002.  should  be  given.  Tbe  towing  began 
at  about  eight  o'clock  a.m.  of  the  29th ;  a  very 
heavy  cross  sea  was  running  from  N.N.E.  and 
N.N.W.  at  tbe  time.  After  an  hour  tbe  wind  in- 
creased, and  violent  squalls  came  on.  The  hawsers 
by  which  the  Waverley  was  towed,  parted  several 
times.  At  4.30  the  Waverley  got  across  the  sea, 
and  drove  within  three  or  four  miles  of  the  shore. 
It  was  dark,  and  the  WaverVy,  under  the  advice 
of  the  London,  let  go  her  anchors.  She  had  then 
made  a  progress  of  little  more  than  six  miles.  The 
London  was  kept  under  steam  during  tbe  night, 
and  the  crew  of  the  Waverley  came  on  board  of 
her ;  they  returned  to  the  Waverley  (at  six  the 
next  morning.  At  7.15  she  slipped  her  anchor, 
and  was  towed  without  any  furiher  parting  of 
hawsers  into  Lisbon  by  I.IK)  p.m.  The  passengers 
of  the  London  were  made  to  go  into  quarantine  ; 
she  was  detained  two  days  longer  than  she  woald 
otherwise  have  been,  and  she  suffered  some  damage 
to  her  ropes  and  port  gangway  ladder.  It  is 
admitted — the  coarse  pursued  by  the  defendants 
has  b^n  very  right  and  proper  in  making  admis- 
sion— that,  as  in  article  21  of  petition,  '*  The 
Waverley  and  her  master,  and  those  of  her  crew 
who  were  on  board  her  when  she  was  fallen  in 
with  by  the  London,  were  saved  by  the  aforesaid 
services  from  being  lost."  It  appears  also  that 
steamships  had  set  out  from  Lisbon  to  assist  the 
Waverley,  and  been  compelled  by  the  weather  to 
return  without  reaching  her.  1  have  no  doubt 
that  a  very  meritorious  salvage  service  was  per- 
formed by  the  London,  and  that  having  regard 
to  the  value  of  the  Waverley  and  the  principles  of 
private  right  and  public  policy  upon  which  the 
court  proceeds  in  these  cases,  the  London  would, 
if  no  contract  had  been  made,  have  been  entitled 
to  a  remuneration  exceeding  the  snms  of  4002.  and 
1232.  lis.  8d.  The  question  in  this  case  is  whether 
the  contracts  made  before  the  towing  began  was 
afterwards  set  aside  by  tbe  parties  to  it,  or  from 
circumstances  became  null.  I  must  now  advert  to 
a  fact  in  the  history  of  this  case,  the  mention  of 
which  I  have  reserved  for  this  place.  On  the  morn- 
inc^  of  the  29%hp  when  the  crew  of  the  Waverley  re- 
turned to  her,  tke  master  of  the  London  had  a  oon- 
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Tersation   with  the  master  of  the    Waverley,  of 
which    the  foUowiDg    aoooant   is  given    by  the 
former :  "  I  said,  my  ship  is  too  valaable  to  risk 
with  the  agreement  we  made  yesterday.    I  woald 
go  to  work  and  save  his  ship,  bat  it  woald  have 
to  be  settled  by  higher  powers."    He  added  that 
the  master  of  the  Waverley  said :  "  Yes,  I  can  do 
no  more ;  I  have  done  all  I  coald."    The  master  of 
the  Waverley  deposed  that  the  master  of  the  Lon- 
don said :  **  The  agreement  of  yesterday  I  consider 
as  nail  and  void ;  "  to  which  he  made  no  reply." 
That  the  master  of  the  London  said:  "I  consider  we 
have  done  qaite  sofficient  yesterday  for  400i."    He 
replied :  "Captain,  yoa  have  done  your  duty  well; " 
and  he  repeated  here  that  the  captain  had  ap  to 
this  time  behaved  very  well,  and  I  think  there  can 
be  no  donbt  of  the  fact.    The  master  of  the  Waver- 
ley  said:    "I  knew  I  was  at  the  mercy  of  the 
captain,"   and    he  thought,  but  is    not    certain, 
that  he  said  nothing  in  answer  to  what  was  said 
about  the  agreement  being  at  an  end ;  he  coald 
not  remember.    The  protest  which  has  been  put  in 
evidence  contains  the  original  agreementi,  but  says 
nothing  about  tho  abandonment  of  it.    It  is  con- 
tended on  the  part  of  the  London  that  the  court 
ODght  to  award  salvage  without  reference  to  the 
contract ;  and  upon  these  grounds :  First,  that  it 
was  originally  inequitable ;  secondly,  that  circam- 
stances  of  such  a  character  as  to  vacate  it  super- 
vened ;  thirdly,  that  the  abandonment  of  it  was 
■cquiesoed  in  by  the  Waverley  ;  fourthly,  that  the 
tender  in  this  case  puts  the  Waverley  out  of  court. 
The  principles  which  govern  the  peculiar  question 
of  this  kind  of  agreement  have  been  very  carefully 
considered  and  consistently  enforced  by  this  court 
and  the  Privy  Council.      I  shall  endeavour  to 
observe  those  principles  in  this  case  as  I  did  in 
that  of  The  /.  0.  Potter  (L.  Rep.  1  Adm.  297 ; 
23  L.  T.  Bep.  N.  S.  603).    There  is  no  doubt  that 
such  an  agreement  as  the  present  was  legally 
binding  when  it  was  made :  {The  Betsy,  2  W.  Eob. 
170;  The  BepuUe,  lb.  397.)    There  is  equally  no 
'doobt  that  this  court  exercises  an  equitable  juris- 
diction with  respect  to  such  an  agreement,  and 
will  set  it  aside  if  inequitable  in  its  origin :  The 
EnehantreBS,  1  Lush.  96 ;  2  L.  T.  Eep.  NT  S.  574) 
I  cannot  think  that  the  circumstances  of  this  case 
bring  it  within  the  principle  of  a  contract  originally 
inequitable.    I  must  look,  as  was  said  by  the  Privy 
Council  in  the  Jonge  Andriea  (Swa.  303), "  at  the  cir- 
cnmstances  in  which  it  was  made,  and  the  parties 
between  whom  it  was  made."    In  this  case  before 
me  the  agreement  was  made  after  considerable 
discussion,  and  assented  to  by  a  person  of  fully 
competent   knowledge   and  experience;   not  an 
ifniorant,  uneducated  seaman.    In  the  case  of  the 
True  Blue  (2  W.  Bob.  176)  my  learned  and  ex- 
perienoed  predecessor    said :    "  The  real    issue, 
therefore,  which  I  have  to  determine  in  this  case 
is  whether  or  not  an  agreement  to  the  effect 
rtated   was    executed   between    the    parties  in 
the   suit.     But  before  I  consider  this  point,  I 
will  look  to  the  parties  themselves,    and  their 
capability   of    entering    into    such    a    contract. 
With  respect  to  the  master  of  the  True  Blue,  it  is 
most  undeniably  clear  that  he  was  perfectly  com- 
petent, acting  on  behalf  of  the  owners,  to  enter 
into  any  hond  fide  agreement  which  he  might 
think  requisite  for  the  purpose  of  fixing  the  remu- 
neration for  the  services  he  required.    With  regard 
to  the  salvors,  on  the  other  hand,  I  see  no  reason 
to  suppose  that  they  were  persons  so  uninformed  and 
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ignorant  of  their  own  interests  as  not  to  be  equally 
capable  of  binding  themselves  by  an  agreement  to 
which  both  of  them  had  appended  their  signatures. 
There  was  no  such  imminent  emergency  as  to  pre- 
vent time  for  dne  consideration.    The  weather  was 
moderate  when  they  came  on  board,  and  there  was 
nothing  to  induce  them  to  enter  into  the  agree- 
ment without  a  just  regard  to  their  own  interests 
and  the  extent  of  the  service  to  be  performed.    Of 
all  persons  in  the  world,  they  were  the  most  com- 
petent to  form  an  estimate  as  to  the  value  of  the 
service  which  was  required  of  them."     In  the 
present  case,  moreover,  and  this  circumstance  is 
important  in  its  bearing  on  the  other  points,  it  was 
clearly  a  contract  for  salvage  service,  though  it 
assumed  the  form  of  towage ;  it  was  not  denied 
that  4002.  very  largely  exceeded  the  usual  towage 
remuneration  to  Lisbon  from  the  place  whero  the 
Waverley  was.    Then,  as  to  the  next  contention, 
that    supervening   circumstances    annulled   the 
agreement.    In  the  True  Blue  the  judge  said :  "  It 
is  no  argument  against  the  validity  of  the  con- 
tract that  in  the  first  instance  it  was  entered  into 
under  the  impression  that  the  service  would  be 
light,  but  that,  in  consequence  of  a  change  of 
weather,  or  other  circumstances  of  that  nature,  it 
subsequently  became  more  onerous.     It  is  the 
very  nature  of  agreements  of  this  kind  to  fix  a 
stated  sum  as  a  compensation  for  a  stated  service, 
and  the  parties  who  enter  into  the  engagement 
take  the  risk  of  any  change  of  circumstances  which 
may,  in  effect,  alter  the  extent  of  the  stipulated 
servioe."    This  question  was  also  fully  discussed 
by  the  Privy  Council  in  the  Minnehaha  (Lush. 
835 ;  4  L.  T.  Bep.  N.  S.  811),  in  which  case  the 
two  rules  of  this  court  were  confirmed  ;  first,  that 
circumstances  might  supervene  which  might  jus- 
tify an  abandonment  of  the  contract ;  but  secondly, 
when  they  did  supervene,  it  was  still  the  duty 
of  the  towing  vessel  to  remain  by  and  aid  the 
towed  vessel.     In  the  /.  0.  Totter  I  said   (citing 
The  Galatea,  Swa.  Bep.  349,  and  The  White  Star, 
L.  Bep.  1  Adm.  68) :  "  In  my  judgment  there 
must  be  among  the  supervening  circumstances  an 
element  of  serious  danger,  not  in  contemplation  of 
the  parties  in  the  contract,  in  order  to  justify  the 
abandonment  of  the  contract,  and  to  found  a  sal- 
vage service."    I  said  also, "  That  the  true  criterion 
by  which  it  is  to  be  ascertained  whether  the  tow- 
ing vessel  has  become  a  siJvor  is  whether  the 
supervening  circumstances  were  such  as  to  justify 
her  in  abandoning  her  contract."    I  adhere  to  my 
ruling  on  these  two  points,  and  proceed  to  apply  it 
to  the  circumstances  of  the  present  case.    When 
the  agreement  wan  made  the  sea  was  very  heavy, 
the  weather,  thoush  moderated,  rough,  and  threat- 
ening, such  that  the  steam  tugs  would  not  come 
from  Lisbon  to  assist  the  Waverley.    The  weather, 
on   the  one  hand,  became  worse  after  the  first 
towing  began,  and  on  the  other  hand,  much  better 
when  the  second  part  of  the  towing  was  acom- 
plished  on  the  next  day.     The  master  of    thd 
London,  no  doubt,  expected  to  perform  the  whole 
service  of  towing  on  ihe  first  day,  and  believed 
that  the  weather  would  enable  him  to  do  so.     He 
was  disappointed,  but  this  was  the  very  risk  which 
he  undertook  by  his  agreement.    Had  the  weather 
become  suddenly  fine,  and  his  task  become  com- 
paratively easy,  the   Waverley  would  not  have 
demanded  a  shilling  by  way  of  reduction  of  the 
4001.  which  she  had  promised  to  give.    The  con- 
tract was  not,  in  my  opinion^  annulled  by  any 
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cbsoge  in  the  wefttber.  or  bj  the  greater  diflScaltj 
nod  deUj  which  therefrom  attended  the  perform- 
aoce  of  the  ferrice,  soch  as  the  parting  of  the 
hawten,  acd  the  like.  Then,  when  the  Waverley 
anchored  for  the  ninht,  within  little  more  than 
fifteen  milee  of  Lisbon,  it  was  the  dotj  of  the 
London  to  remain  by  her.  The  coming  of  the  men 
of  the  Waverley  on  Board  of  the  London  was  a 
proper  precaution  to  take  on  behalf  of  both  yessels. 
The  London  had  towed  the  Waverley  to  a  place,  in 
which,  if  her  anchors  had  parted,  both  snip  and 
crew  would  have  been  in  great  danger  of  being 
lost ;  bnt  did  the  London  herself  thereby  encounter 
any  sudden  and  new  peril  which  could  not  hare 
been  expected?  The  Elder  Brethren  are  most 
clearly  of  opinion  that  she  encountered  no  danger 
at  all  in  fulfilling  her  duty  by  remaining  by  the 
Waverley  that  night.  It  must  be  carelully  borne 
in  miod  that  it  was  not  till  the  next  morning  that 
the  master  of  the  London  declared  the  contract  to 
be  at  an  ecd.  On  what  ground  P  Why,  really  that 
the  towage  service  had  turned  out  a  more  difficult 
task  than  he  had  expected,  and  that  the  interests  of 
bi6  owners  rec^oired  that  he  should  have  demanded 
a  larger  sum  than  he  had  demanded.  Possibly 
he  bad  obtained  during  the  night  fuller  informa- 
tion then  he  before  poesesi^ed  as  to  the  value  of  the 
cargo  of  the  Waverley,  But  however  this  may  be, 
I  am  of  opinion  that  the  supervening  circnm- 
stanoes in  this  case  were  not  such  as  to  justify  him 
in  abandoning  his  contract.  Some  lighc  is  thrown 
upon  this  matter  by  *be  subsequent  history.  The 
veflselh  that  morning,  when  the  Waverley  slipped 
ber  anchors,  were  from  fifteen  to  twenty  miles 
only  distant  from  Lisbon,  and  the  Loudon  tows  the 
Waverley  this  distance  that  rooming  without  in- 
terruption, or  parting  with  a  single  hawser. 
Then  as  to  the  alleged  acquiescence  of  the 
master  of  the  Waverley  in'  the  new  agree- 
ment; I  cannot  construe  the  evidence  so  as 
to  support  this  position.  What  could  the  master 
do,  towed  near  a  lee  shore  in  these  circumstances, 
but  say,  as  in  effect  he  did  say,  "I  am  at  your 
mercy;  if  you  choose  to  say  the  contract'  is  at  an 
end  I  cannot  help  myself."  I  cannot  consider 
there  was  any  voluntary  abandonment  of  the 
original  agreement.  It  remains  only  to  notice  the 
last  point  taken  on  behalf  of  the  London^  namely, 
that  the  Waverle^i,  by  tendering  the  additional 
sum  of  125^  lU.  \^ih  to  cover  the  expenses  of  the 
crew  of  the  Waverhy  while  on  board  the  London^ 
and  the  quarantine  expenses,  have  annulled  the 
original  agreement  for  400^  I  do  not  think  this 
inference  is  correct  in  point  of  law.  It  would 
surely  be  very  inequitable.  It  is  much  the  same 
thing  as  if  he  had  offered  to  pay  some  extra  sum  for 
the  loss  of  the  Londou'e  ropes,  or  some  damage 
inflicted  upon  her  while  towing.  I  feel  as  strongly 
an  any  of  ray  predecessors  in  this  chair  have 
felt  the  duty  and  expediency  of  encouraging,  by 
liberal  remuneration,  all  salvage  services;  but  I 
feel  not  less  btrongly  the  duty  and  expediency  of 
not  allowing  a  contract  deliberately  entered  into 
between  perfectly  competent  parties  to  be  set 
aside  by  either  of  them,  because  the  execution  of 
it  has  proved  more  difficult  or  more  easy  than  was 
anticipated  at  the  time  of  making  the  contract.  I 
pronounce  for  the  tender,  with  costs  from  the  time 
It  was  duly  made  in  the  acts  of  court. 

Solicitor  for  the  plaintiffs,  Thomas  Cooper. 

Solicitors  for    the  defendant,   /.    R.  and   G. 
Bnrchdt. 


Saturday,  April  1, 1871. 
Thb  George  amd  Bichaild. 

CoUtsum  —  Con$equenl{al  dnmage  —  Contributory 
negligence — Lord  CampbelV$  Act — Child  en  ventre- 
ea  mere. 
A  child  en  ventre  $a  mere  i$  entitled  to  recover,  under 
Lord  CamphelVe  Act,  on  the  death  of  its  father  by- 
negligence,  (a) 
TvjoveeeeU  came  into  coUieion^andoneofihem  being 
rendered  helpleee,  teat  driven  ashore  by  a  gale  of 
wind,  and  three  of  her  crew  were  killed  and  othere 
ivjured.     Tfie  other  veeeel  was  to  blame. 
Held,  that  the  other  veeeel  woe  liable  to  damage  for 
the  lose  of  life  and  injuries,  as  they  were  the 
natural  consequences  of  the  collision,  (h) 
The  crew  might  have  gone  or*  board  other  vessele 
before  the  wrecks  but  it  would  have  been  attended 
with  great  risk. 
Held,  that  as  they  were  not  bound  i'i  run  any  such 
risk,  they  did  not  contribute  to  their  own  loss  or 
injwies. 
Tbis  was  a  cause  of  limitation  of  liability,  instituted 
on  behalf  of  the  owners  of  the  brig  George  anS 
Richard,  against  Bobert  Alexander^  the  owner  of 
the  large  barque  Eleutheria,  and  of  ber  cargo,  and 
against  her  master  and  the  survivors  of  her  crew,, 
and  against  all  other  persons  who  might  have  any 
claim  against  the  said  brig  George  and  Richard, 
arising  out  of  a  collision  between  the  said  vessels. 
Ou  the  15th  Jan.  1871,  at  about  five  a.m.,  the  twa 
vessels  came  into  collision  off  the  Lizard,  and  the 
port  main  rigging  of  the  Eleutheria  was  carried 
away,  and   her    maintop  gallant  mast   brought 
down.      The   master  of  the  Eleutheria  jumped 
on    board    the    George    and    Richard    to   ascer- 
tain   what    vessel  it    was,  and    as    the  vessela 
immediately  parted  was  unable  to  return  to  his 
own  vessel.    The  George  and  Ricliard  wore  round 
to  assist  the  EUtitheria,  but  could  not  find  her.    Iti 
was  at  the  time  blowing  a  gale  from  the  S.S.W., 
&knd   shortly  after  the  collision  the  helm  of  tbe- 
Eleuiheria  was  put  up,  and  endeavours  were  made 
to  square  the  main  yard,  but  in  doing  so  the  main- 
mabti  went  bv  the  board  and  was  followed  by  the 
foremast.    The  helm  was  put  down  and  the  mizen 
set,  and  the  barque  was  thereby  brought  head  ta 
wind  and  sea.    About  noon  a  ship  came  up  with 
the  Eleutheria  and  got  a  warp  on  board,  but  this 
parting,  the  ship  bore  away  without  doing  anything 
further,  and  shortly  after  a  brig,  at  the  request  of 
those  ou  board  the  barque,  bore  away  for  Plymouth 
to  fetch  a  steam  tug.    The  master  of  the  EleutJieric^ 
had  gone  into  Plymouth  on  board  the  George  and 
Richard,  and  despatched  a  pilot  boat  to  the  assist- 
ance of  bis  vessel,  and  she  arrived  about  this  time, 
and  attempted  to  tow  her ;  but  in  about  an  hour  the 
warp  parted,  and  Edward  Glinn,  the  master  of  the 
pilot  boat, arranged  that  his  boat  should  gofor  a  tug^ 
and  remained  on  board  the  Eleutheria.  At  2  30  p.m. 

(a)  See  Doe  v.  Clark  (2  H  Bl.  399)  ^  Blasson  v.  Blasson. 
(11  L.  T.  Rep.  N.  S.  353 ;  34  L.  J.  18  Ch.).  There  would 
be  difficulty  in  applying  this  doctrine  in  the  oommon  law 
oonrta,  aa  there  juries  have  to  aasess  the  damages  and  to 
divide  the  amuunt  soasseseed  among  the  persona  entitled, 
and  if  the  ohild  should  afterwards  be  bom  dead,  it  would 
be  difficult  to  find  an  owner  for  the  amount  given  to  it  bj 
the  verdict,  and  the  representative  bringing  the  action 
would  be  entitled  to  obtain  the  money  from  the  defendants 
on  feigning  judgmenf^. 

(6)  See  Smith  v.  The  London  and  South  Western  Rail* 
tray  Company  (L.  Rep.  6  C.  P.,  Ex.  Ch.,  14). 
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the  master  of  the  EUutheria  went  oat  to  look  for  | 
her  in  a  steam  tag,  and  remained  searohing  for  her 
until  seven  p.m.,  bat  could  not  find  her.  Towards 
night  the  gale  increased  considerably,  and  aboat 
twoA.m.  on  the  16th  inst.,  the  EletUheria  went 
ashore  on  a  rockj  coast.  Twelve  of  the  seventeen 
hands  on  board  and  the  pilot  were  saved,  the 
others  drowned.  It  appeared  in  the  evidence  that 
the  mate,  who  was  in  command  when  the  vessel 
stmck,  ordered  two  of  the  men  who  were  drowned, 
Holland  and  Ellis,  aft,  but  they  did  not  come,  and 
the  pilot  eang  oat  to  the  men  to  look  oat  for 
themselves.  It  wa^  also  shown  that  any  attempt 
to  leave  the  ship  whilsc  the  other  vessel  was  near 
her  woald  have  been  attended  with  great  risk.  The 
carpenter  of  the  Eleutheria,  Noyes,  had  his  leg 
broken  by  a  falling  spar,  and  being  anable,  as  was 
admitted,  to  do  anything  to  save  himself,  was 
afterwards  drowned  when  the  vessel  went  to  pieces. 
Brown,  Newton,  and  Ellis,  three  of  the  seamen, 
were  injured  by  falling  spars. 

The  plaintiff's  petition  and  conclusions  set  oat 
these  facts  sabstantially,  and  admitted  that  the 
collision  was  due  to  the  improper  navigation  of  the 
brig  Charge  and  Richard.  There  were  foar 
several  answers;  the  first  on  behalf  of  Elizabeth 
Noyes,  the  widow  of  Phillip  Noyes,  the  carpenter 
of  the  Eleuiheria,  and  the  child  of  the  said  Philip 
Noyes,  tn  ventre  of  the  siiid  Elizabeth  Noyes  ;  the 
second,  on  behalf  of  the  said  Robert  Alexander, 
the  owner  of  the  late  barque  Eleuilieria  and  her 
cargo  (the  plaintiff  in  a  cause  against  the  said 
Otorge  and  Richard,!^  o.  5612),  and  the  master  and 
others,  the  surviving  of  the  crew  of  the  said  barque, 
proceeding  for  their  money,  clothes,  and  piivate 
effects  (the  plaintiffs  in  a  cause  against  the  said 
George  and  Richard,  No.  5630) ;  the  third,  on 
behalf  of  Catherine  Sarah  Holland,  the  mother  and 
adminbtratrix  of  the  said  Henry  William  Holland, 
deceased,  and  Sarah  Basbrook  Ellis,  the  mother 
and  administratrix  of  the  said  Frederick  Edward 
Ellis,  deceased.;  the  fourth,  on  behalf  of  Joseph 
Brown,  Thomas  Newton,  and  James  Higgins,  the 
seamen  injured. 

The  plaintiffs  contested  their  liability  for  the 
loss  of  life  as  not  arising  immediately  from  the 
collision,  and  being  partly  caused  by  the  defendants* 
own  acts,  and  for  the  injuries  sustained  as  being 
the  result  of  the  negligence  of  those  on  board  the 
EUuiheri€^  and  maintained  that  the  child  en 
tentre  $a  mere  was  not  entitled  to  recover.  The 
plaintiffs  prayed  to  be  only  held  liable  to  the 
extent  of  SI,  per  registered  tonnage  of  the  Oeorge 
ond  Richard,  as  not  having  caused  loss  of  life  nnder 
ibe  Merchant  Shipping  Amendment  Act  1862 
(25  &  26  Vict.  c.  63),  s.  54.  The  defendants 
prayed  that  the  plaintiffs  might  be  held  liable  to 
the  extent  of  15L  per  registered  ton. 

Bruce  for  the  plaintiffs. — ^The  daaths  of  Holland 
and  Ellis  were  not  caused  by  the  collision.  A  gale 
afterwards  rose  and  drove  the  ship  ashore.  This 
was  not  a  direct  consequence.  The  law  looks  only 
at  the  results  which  in  the  common  course  of 
events  woald  have  followed,  in  consequence  of  the 
wrong  done.  When  the  results  would  not  have 
followed,  but  for  the  happening  of  other  things, 
then,  although  the  wrong  done  may  be  one  of 
those  things,  without  which  the  loss  would  not 
have  happened,  the  wrongdoer  must  not  be  held 
responsible.  Oaueaproxirtia  non  r&mota  fpectahtr. 
Goods  sold  in  order  to  enable  a  master  to  repair  a 
ship  which  has  been  injured  by  perils  of  the  sea,  is 


not  an  immediate  loss  occasioned  by  those  perils  : 
{PnweU  V.  Gudgeon,  5  Maule  &  Selw.  431.)  In  the 
case  of  lonidee  v.  TJie  Universal  Marine  Association 
(82  L.  J.  170.  0.  P. ;  8  L.  T.  Rep.  N.  S.  705)  Earle, 
C.  J.  says :  "  If  in  the  ordinary  course  of  events 
the  one  antecedent  is  constantly  followed  by  the 
other  sequence,  they  may  be  taken  to  stand  in  the 
relation  of  cause  and  effecc.  Hero,  however,  it 
cannot  be  said  that  a  ship  going  ashore  constantly 
follows  a  collision.  The  collision  was  the  original 
but  not  the  proximate  cause:  Marsden  v.  City 
and  Oounty  Assurance  Company  (L.  T.  Bep.  i 
C.  P.  232;  13  L.  T.  Bcp.  N.  S.  465.)  Accord- 
ing  to  the  ordinary  rule,  damage,  to  be  recover* 
able  by  a  plaintiff,  must  inevitably  flow  from 
the  tortious  act  of  the  defendant.  It  must  be 
caused  by  him  as  the  causa  cautons .-  (Burioi^  v. 
Pinkerton,  L.  Rep.  2  Ex.  340;  17  L.  T.  Rep.  N.S. 
15.)  This  collision  was  not  the  inevitable  cause  of 
the  wreck.  The  damage  does  not  immediately  and 
according  to  the  common  coarse  of  events  follow 
the  defendants  wrong,  and  was  not  a  necessary 
consequence : 

Hoey  v.  FeUon,  31  L.  J.  105.  C.  P. ;  11  C.  B.,  N.  S., 
142;  5L.T.Bep.N.  S.  354; 

Qiover  v.  London  and  South-Western  RaiUvay  Com* 
vany,  L.  Eep.  3  Q.  B.  25 ;  17  L.  T.  Bep.  N.  S.  139 ; 

Scholes  y.  North  London  Railway  Company,  21 L.  T. 
Bep.  N.  8.  855. 
Holland  and  Ellis  contributed  to  their  deaths,  and 
the  others  to  their  own  injuries,  in  not  leaving  their 
ship  when  the  other  vessels  were  still  by  the 
Eleutheria,  and  further,  by  not  going  aft  when 
ordered  by  the  mate  as  the  vessel  struck :  {71u>ro* 
good  V.  Bryan,  8  C.  B.  115.)  The  injuries  to  the 
other  men  were  not  caused  by  the  collision,  but  by 
the  gale  which  afterwards  arose,  and  were  not  the 
immediate  consequence  of  the  collifion.  A  child 
en  ventre  can  have  no  right  to  sue  under  Lord 
Campbeird  Act.  This  Act  is  an  extension  of  the 
common  law  right  to  sue  for  injuries  caused  by 
negligence  to  the  representatives  of  those  who  are 
killed  by  such  negligence.  A  child  en  ventre  has 
no  status  at  common  law,  whatever  it  may  have  in 
equity.  Even  in  equity  a  posthumous  child  can- 
not claim  rents  received  by  a  presumptive  heir 
who  enters  into  possession  whilst  the  child  is  still 
en  ventre  :  (Richards  v.  Richards,  29  L.  J.  836,  Ch.) 
If  it  is  not  recognised  by  the  law  before  born  with 
respect  to  its  own  estates,  it  cannot  be  said  to  have 
a  claim  under  a  statute,  unless  expressly  provided. 
W,  Q,F.  Phillimore,  for  the  defendants,  claimants 
in  respect  of  loss  of  life  and  personal  injiry. — The 
driving  on  shore  and  wreck  clearly  resulted  from 
the  collision,  with  the  act  of  God  superadded,  and 
for  this  Lhe  wrongdoers  in  the  collision  are  respon* 
sfble.  These  conseqaonces  were  the  natural  and 
probable  results  of  the  collision. 

8coH  V.  Shepherd,  2  W.  Bl.  892  ; 

Bailiffs  of  Romney  Marsh  t.  Trinity  House,  L.  Bsp» 
5£t.  208; 

Byrne  v.  Watson,  15  Ir.  Com.  Law  Bep.  340 ; 

Vandenhurgh  v.  Truax,  4  Denio  (New  York)  464. 
It  appears  now  by  the  evidence  that  it  would 
have  been  dangerous  to  try  and  leave  the  EletUheria 
at  any  time  after  the  collision,  and  the  claimants 
are  only  bound  to  show  that  the  deoeased  had,  in 
consequence  of  the  collision,  two  dangerous  courses 
to  choose  from. 

Jone8  T.  Boyce,  1  Stark.  493 ; 

Adams  v.  Lancashire  and  Torlcshire  Railway  Com* 
pany,  L.  Rep.  4  C.  P.  739;  38  L.  J.  277,  C.  P.; 
20  L.  T.  Bop.  N.  S.  850. 
E7en  otherwise  it  ia  the  duty  of  a  MamMi  to  abick 
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to  his  ship,  and  this  was  what  the  deceased  did  in 
oonseauenoe  of  the  dntj.  They  were  placed  by 
the  coiliBion  in  the  position  of  choosing  between 
possible  loss  of  life  and  dereliction  of  duty,  which 
i«  a  position  in  which  they  onght  not  to  be  placed. 
The  same  argument  applies  to  the  claimants  in 
rpspect  of  personal  injuries.  The  deceased  did  not 
contribute  to  their  death  by  their  own  fault.  It  is 
not  proved  that  they  remained  in  an  improper  part 
of  the  ship  when  she  went  ashore;  and  if  they 
did  the  court  will  not  look  too  closely  into  an  error 
of  judgment  at  such  a  time.  As  to  the  claim  of 
the  child  en  ventre  $a  mhre,  the  policy  of  Lord 
Campbell's  Act  is  not  to  giye  a  solatium  to  the 
feelings,  but  a  money  payment  to  those  who,  by 
the  death  of  the  deceased,  *  have  lost  their  natural 
support:  (Blake  Y.  The  Midland  Railway  Company, 
21  Li.  J.  233,  Q.  B.)  No  one  can  require  more 
support  than  a  child  en  ventre,  who  now,  and  from 
the  moment  ft  is  born,  is  in  a  state  utterly  depen- 
dent on  others.  By  the  Roman  law  a  child  en 
ventre  was  entitled  to  be  considered,  when  its  in- 
terests were  concerned,  **  Qui  in  utero  est,  perinde 
ao  si  in  rebus  humanis  osset  custoditnr,  quotiens  de 
commodis  ipsius  partus  quseritur:"  D.  1,  5,  7; 
see  also  Inst.  I.,  4.  By  the  English  law  children 
en  ventre  take  under  a  will  leaving  a  bequest  to 
children  in  a  class  :  (Williams  on  Executors,  6 
edit.,  p.  1015.) 

E.  0,  Olarkeon  for  the  other  defendants. 

Bruee  in  reply. 

Afyril  1. — Sir  R.  Phillimorb. — ^This  is  a  cause  of 
limitation  of  liability,  instituted  on  behalf  of  the 
owners  of  the  Qeorge  and  Biehard  against  the 
owners  of  the  late  vessel  Eleulheruh  and  ner  cargo, 
the  master  and  survivors  of  the  crew  proceeding 
for  their  private  effects,  also  against  the  widow  of 
Philip  Noyes  deceased,  also  against  the  child  of 
which  the  widow  is  pregnant,  not  yet  bom,  also 
against  tbe  representatives  of  the  persons  of  the 
name  of  Holland  and  Ellis,  deceased,  and  also 
against  three  persons,  by  name  Brown,  Kewton, 
and  Higgins,  claimants  on  the  ground  of  personal 
injury.  The  claim  of  the  widow  of  Koyes  as  such 
has  been  admitted  during  the  course  of  the  suit ; 
the  claims  of  the  other  parties  are  contested.  The 
collision  which  the  owners  of  the  Qeorge  and 
Biehard  admit  to  have  occurred  by  reason  of  the 
improper  navigation  of  that  vessel,  took  place  on 
the  15th  Jan.  in  this  year,  about  fourteen  miles 
from  the  Lizard  light.  It  appears  that  tbe  master 
o!  the  Eleutheria  got  on  board  the  Qeorge  and 
Biehard  in  order  to  ascertain  her  name,  and  went 
with  her  into  Plymouth,  and  that  he  sent  out  a 
pilot  boat  to  the  assistance  of  the  Eleutheria, 
and  fully  expected  to  see  the  Eleutheria  arrive 
shortly  afterwards ;  and  being  disappointed  in  this, 
sent  out  a  steamboat,  which,  for  some  unexpected 
^reason,  after  searching  in  vain  for  the  Eleutheria 
returned  to  Plymouth,  and  could  not  on  account  of 
the  weather  be  induced  to  go  out  again.  The 
pilot  boat  went  out  and  found  a  vessel  attempting 
to  tow  the  Eleutheria,  but  the  attempt  was  vain, 
and  the  vessel  went  away;  the  pilot  boat  then 
attempted  to  tow  and  failed.  The  boat  was  then  sent 
away  to  seek  for  a  tug ;  the  pilot  himself  got  on  board 
the  Eleutheria  with  great  difficulty  and  danger.  As 
soon  as  the  boat  was  gone,  a  heavy  gale  came  on  and 
continued  until  the  Eleutheria  was  driven  on  shore, 
at  two  o'clock  next  morning.  The  vessel  went  to 
pieces.  Five  of  the  men  were  lost ;  the  carpen- 
ter (Noyes)  had  his  leg  broken  from  the  falling  of 


a  spar,  and  was  afterwards  killed.  Brown, 
Higgins,  and  Newton  received  slighter  injuries, 
during  their  endeavours  to  clear  the  wreck,  upon 
their  legs  and  ankles.  The  evidence  satisfies  me 
that  if  it  had  been  right  for  the  men  to  leave  the 
ship  in  the  vessel  which  was  attempting  to  tow  her, 
they  could  not  have  gone  on  board  her  without 
great  danger  to  their  lives.  The  chief  officer  of 
the  Eleutheria  said  that  before  the  ship  broke  in 
two  on  the  rock,  he  called  Ellis  and  Holland  to 
come  aft,  but  they  did  not  come,  or  perhaps  their 
lives  might  have  been  saved.  The  pilot  said  that 
after  the  boat  went  and  the  gale  came  on,  nothing 
could  have  been  done  to  save  the  ship ;  that  when 
he  saw  land  alongside  he  sung  out,  '*  Every  man 
look  out  for  himself ; "  and  that  there  is  some  fur* 
ther  evidence  which  would  render  it  at  least  doubt- 
ful whether  Holland  and  Ellis  did  not  come  aft. 
This  is  a  short  review  of  the  facts,  which  I  have 
thought  it  necessary  to  state  previous  toeonsider- 
ing  the  arguments  which  have  been  addressed  as 
to  the  law  applicable  to  them.  On  behalf  of  the 
Oeorge  and  Biehard,  the  following  positions  have 
been  maintained :  First,  that  the  deaths  of  Holland 
and  Ellis  were  not  caused  by  the  collision  itself, 
but  by  subsequent  events;  secondlpr,  that  at  all 
events  there  was  negligence  on  their  parts  which 
contributed  to  their  deaths ;  thirdly,  tnat  the  per* 
sonal  injuries  of  Browne,  Newton,  and  Higgins 
Were  not  caused  by  the  collision,  but  by  events 
subsequent  to  it ;  fourthly,  that  the  unborn  child  of 
the  widow  Noyes  is  not  entitled  to  claim  damages. 
The  maxim  of  the  common  law,  Oauea  proxima  non 
remota  spectatur  was  invoked ;  and  a  great  many 
cases  were  cited  for  the  purpose  of  showing 
that  damages  cannot  be  recovered  by  a  plaintiff 
unless  they  be  proximate,  and,  as  it  is  sometimes 
said,  the  natural  consequences  and  results  of  the 
defendants  wrong,  and  flow  from  it  immediately 
and  according  to  the  common  course  of  events. 
Many  of  the  oases  cited  related  to  policies  of  in- 
surance, and  the  decision  depended  on  the  con- 
struction of  the  instrument  as  to  whether  the 
injury  in  question  arose  from  the  excepted  perils. 
Cases  of  tort,  however,  as  well  as  of  contract, 
were  amons  those  which  the  industry  of  counsel 
laid  before  me.  I  have  endeavoured  to  examine 
them  carefully ;  I  may  observe  that  the  inclination 
of  the  courts  in  cases  of  tort  seems  to  be  to  make 
the  wrongdoer  liable|for  the  injurious  consequences 
of  his  illegal  or  tortious  act,  although  very  re- 
mote. The  well-known  "squib"  case,  Scott  v. 
Shepherd  (2  W.  Bl.  892-7),  strongly  confirms  this 
observation.  The  earlier  decisions  on  the  subject 
seem  to  have  been  as  to  the  technical  form  of  the 
remedy,  and  the  distinction  between  the  actions  of 
trespass  and  case,  immediate  injury  founding  the 
former,  consequential,  the  latter  form  of  remedy. 
In  the  case  of  Byrne  v.  Watson  (15  Ir.  Com. 
Law  Bep.  340),  in  which  an  action  under 
Lord  Campbell's  Act  was  tried,  1862,  in  the  Irish 
Queen's  Bench,  Lefroy,  L.J.,  says,  p.  339  :  "The  law 
is  clear  that  every  party  is  liable,  not  only  for  the 
immediate  consequences  of  his  negligence,  but  also 
for  the  resulting  consequences  of  his  acts,  whether 
those  acts  are  acts  of  violence,  or  of  negligenoe  in 
breach  of  a  duty  which  imposed  the  necessity  of 
care  and  caution  upon  him.  Since  the  celebrated 
case  of  Scott  v.  Shepherd  (sup,)  the  law  has  been 
perfectly  settled  with  the  concurrence  of  four 
most  eminent  judges,  who  at  that  time  presided  in 
the  English  Court  of  King's  Bench,  De  Grey,  C.J., 
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present  case,  it  is  admitted  that  the  deceased  lady 
was  cast  into  the  lock  of  the  canal,  ovring  to  the 
negligence  of  the   defendant.     But  it  is  asserted 
that  when  she  had  thus  heen  put  in  a  position 
io  consequence  of  which  (the  lock-keeper  havinf^ 
let  in     the    water)    she     was     suffocated,    and 
thus  came  hy  her  death,   the  defendant  is  not 
answerable,  because  the  water  was  let  into  the  lock 
by  a  person  over  whom  he  had  no  control.    It  was 
not  the  neglifirence  of  the  defendant  that  was  the 
immediate  occasion  of  her  death,  but  it  was  the 
negligence  of  the  defendant  that  put  her  into  a 
position  by  which  she  lost  her  life,  as  a  consequen* 
tial  injnry  resulting  from  that  negligence;  and, 
although  that  death  was  not  caused  immediately 
by  the  act  of  the  defendant,  nor  was  the  immediate 
and  instantaneous  lesult  of  his  negligence,  yet  it 
was  the  consequential  result  of  the  defendant's 
sot,  and  enables  her  representative  to  maintain 
this  action."  In  the  case  of  The  Bailiffs  ofRomney 
Marsh  v.  The  Trinity  House  (5  L.  Rep.  Ex.  208), 
decided  in  1870,  the  defendants'  vessel  being  driven 
upon  a  sea-wall,  became  a  wreck,  and  one  of  the 
questions  for  the  court  was  whether  this  injury  to 
the  wall  was  caused  by  the  negligence  of  the  de- 
fendants  so  as  to  make  them  liable.      Kelly,  C.B., 
said  :  "  The  defendants'  vessel,  by  the  negligence 
of  the  captain  and  crew,  grounded  upon  a  shoal  or 
sandbank  within  three-quarters  of  a  mile  of  the 
wall  of  the  plaintiffs',  the  immediate  effect  of  which 
was  that  the  vessel  became  unmanageable,  and 
beyond  the  control  of  the  crew ;   and  as  at  the 
time  a  high  wind  was  blowing,  and  the  tide  flowing 
towards  the  shore,  the  vessel  was  driven  and  car- 
ried with  great  violence  against  the  wall,  and  so 
effected  the  injury  in  question.      The  rule  of  law 
is,  that  negligence  to  render  the  defendants  liable 
must  be  the  causa  causans,  or  the  proximate  cause 
of  the  injury,  and  not  merely  a  caiisa  sine  qua  non, 
I  think  that  it  was  so  in  the  present  case.    The 
immediate  effect  of  the  neglii^ence  was  to  put  the 
vessel  into  such  a  condition  that  it  must  necessarily 
and  inevitably  be  impelled  in  whatever  direction 
the  wind  and  tide  were  giving  at  the  moment,  to 
the  sea,  and  this  was  directly  upon  and  towards 
the  plaintiffs'  wall.     The  case,  therefore,  appears 
to  me  to  be  the  same  as  if  the  ship  had  been  lying 
at  anchor,  with  the  tide  flowing  rapidly  towards  a 
rock,  and  the  defendants  had,  by  some  negligence 
broken  the  chain  and  set  free  the  ship,  in  conse- 
quence of  which  it  had  at  once  and  immediately 
been  carried   by  the  tide  with  great  force  and 
Tiolenoe  against  the    rock,  and  had    become   a 
wreck.    Would  not  the  wreck  of  the  ship  have 
been  caused  by  the  negligence  which  broke  the 
chain?    I  think  that  it  would,  and  that  such  a 
case  and  the  case  before  the  court  are  the  same ; 
that  the  neflrligence  of  the  crew,  the  servants  of 
the  defendants,  was  thus  the  immediate  cause  of 
the  ship  being  driven  against  the  wall  of  the  plain- 
tiffs', and  that  the  plaintiffs  are  therefore  entitled 
to  recover."    Tne  judges  of  the  Supreme  Court  in 
Kew  York  have  perhaps  carried  the  law  on  this 
point  to  its  farthest  limit  in  their  judgment  in 
Vandenburgh  t.  Truax,  in  which  they  relied  on  the 
case,  8eoU  v.  Shepherd,  The  marginal  note  of  that 
caae  is  correct,  and  is  as  follows  :   "  One  who  does 
Ml  ille^l  or  mischievous  act,  which  is  likely  to 
prove  i.njurioo8  to  others,  is  answerable  for  the 
oonsequences  which  may  directly  and  naturally 
molt  from  his  conduct,  though  he  did  not  intend 


to  do  the  particular  injury  which  followed.  There- 
fore, when  the  defendant,  havinsr  had  a  quarrel  with 
a  boy  in  the  street  in  the  city,  took  up  a  pick  aze, 
and  followed  him  into  the  plaintiff's  st^ore,  whither 
he  fled,  and,  in  endeavouring  to  keep  out  of  de- 
fendant's reach,  the  boy  ran  against  and  knocked 
out  the  faucet  from  a  cask  of  wine,  by  means  of 
which  a  quantity  of  the  wine  ran  out  and  was 
wasted :  held,  that  the  defendant  was  liable  to  the 
plaintiff  for  damages:"  (4 Denies  N.Y.Rep.p.  4(>4.) 
There  is,  perhaps,  some  difficulty  in  ranging  all 
the  cases  of  consequential  damages,  where  a  tort 
has  been  commited,  under  one  principle ;  but  the 
general  rale  to  be  deduced  is,  that  the  natural 
and  proximate  consequences  of  the  tortious  act  are 
the  proper  subject  for  consideration.  I  do  not 
mean  to  depart  from  this  rule  in  my  judgment  on 
the  present  case.  I  conceive  that  I  am  acting  in 
accordance  with  it  when  I  pronounce,  as  I  do,  that 
the  deaths  of  the  meh  Holland  and  Ellis  were  the 
natural  and  proximate  consequence  of  the  collision. 
It  has  been  contended  that  the  men  whose  lives 
were  lost  were  guilty  of  a  negligence  which  con- 
tributed to  this  catastrophe,  and  therefore  that 
their  representatives  cannot  recover  damages  under 
Lord  Campbell's  Act.  It  was  not  denied  that  if 
facts  show  this  negligence,  the  law  is  as  has  been 
stated:  Thorogood  v.  Bryant  (8  C.  B.  Rep.  118). 
The  question  is  one  of  fact — What  is  the  contribu- 
tary  negligence  alleged  ?  First,  the  alleged  refusal 
of  these  men  to  go  aft  when  the  vessel  struck. 
Upon  this  first  point  there  is  a  direct  conflict  uf 
evidence  as  to  the  facts,  and  lam  notdisposed  todis- 
believe  the  evidence  on  behalf  of  the  men.  Secondly, 
it  is  contended  that  they  ought  to  have  left  the 
ship  before,  but  I  am  of  opinion  it  was  their  duty 
to  remain  by  the  ship  while  there  was  any  reason- 
able chance  of  preserving  her ;  and  if  the  circum- 
stances would  have  justified  them  in  leaving  her, 
that  they  could  not  have  got  on  board  the  pilot 
boat  without  great  peril  of  their  lives.  The  wrong- 
doer had  no  right  to  place  them  in  a  position 
of  alternative  danger,  and  then  to  refuse  compen- 
sation because  they  did  not  adopt  that  alternative 
which  he  expects  would  have  been  the  means  of 
saving  their  lives.  Ic  is  not  a  case  where  there 
was  inconvenience  in  one  course  and  danger  in 
another,  but  danger  in  both  courses.  The  rule  of 
law  on  this  point  seems  to  me  clear.  The  distinc- 
tion between  *'  inconvenience  "  and  *'  danger,"  in 
its  bearing  upon  the  liability  of  the  defendant,  is 
well  stated  in  the  case  of  Adams  v.  The  Lancashire 
and  Yorkshire  Railway  Oompany  (L.  Rep.  4  C.  P. 
742 ;  88  L.  J.  277,  C.  P. ;  60  L.  1'.  Rep.  N.  S.  860;. 
M.  Smith,  J.  there  said :  "  I  quite  agree  that  if  the 
negligence  of  a  railway  company  puts  a  passenger 
in  a  situation  of  alternative  danger,  that  is  to  say, 
if  he  will  be  in  danger  by  remaining  still,  and  in 
danger  if  he  attempts  to  escape,  then,  if  he 
attempts  to  escape,  any  injnry  that  he  may  sus- 
tain in  BO  doing  is  a  consequence  of  the  company's 
negligence ;  but  if  he  is  only  suffering  some  in« 
convenience,  and,  to  avoid  that,  he  voluntarily 
runs  into  danger,  and  injury  ensues,  that  cannot 
be  said  to  he  the  result  of  the  company's  negli- 
gence." This  is  in  accordance  with  the  old  case 
of  Jones  V.  Boyce  (1  Stark.  493),  in  which  an 
action  was  brought  agsinst  a  ooach  proprietor  for 
so  negligently  conducting  the  ooach  that  the 
plaintiff,  an  outside  passenger,  was  obliged  to 
jump  off  the  coaoh,  in  consequence  of  which 
his  leg  was  broken.     Lord  EUenborough  said: 
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'*  To  enable  the  plaintiff  to  sn stain  the  action,  it  is  1 
not  neoessary  that  he  should  have  been  thrown  off 
the  coach;   it  is  sufficient  if  he  was  placed,  by 
the  miscondact  ot  the  defendant,  in  snob  a  situ* 
ation  as  obliged  him  to  adopt  the  alternative  of  a 
dangerous   leap,  or  to  remain  at  certain  peril ; 
if  that  position  was  occasioned  by  the  default  of 
Uie  defendant,  the  action  may    be  supported." 
Applying  these  rules  of  law  to  the  case  of  these 
deceased  men,  I  am  of  opinion  that  there  was 
no  necligence  on  their  part  which  contributed 
to  theii^  deaths,  and  whick  can  relieve  the  owners 
of  the  George  and  Bichard  of  the  respoosibility 
with  respect  to  it.    With  respect  to  the  claim 
for  personal  injury  ol  the  men  Brown,  Higgins, 
and  Newton,  I  am  of  opinion  that  it  was  not 
remotely,  in  any  legal   sense  of  the  word,  but 
proximately  conneotsd  with  the  collision.      The 
question  of  injnry  is,  of  course,  to  be  ascertained 
at  the   reference,  it  will  probably  not  be  great. 
I  now  approach  the  curious  and  novel  question 
of  the  ri^ht  of  the  unborn  child,  of  which  the 
widow  of  Philip  Noyes  was  pregnant  at  the  time 
of  the  collision,  to  claim.      There  is  no  doubt 
that  the  law  in  many  cases  considers  and  protects 
the  status  of  the  unborn  child.  A  bill  may  be  filed 
in  equity  to  restrain  damage  by  a  tenant  for  life 
where  the  infant,  if  born,  would  be  in  remainder. 
So  Williams,  J.,  observes  on  the  subject  of  legacies 
to  children :  *'  The  leading  principle  is,  that  where 
a  bequest  is  immediate  to  '  children '  in  a  class,  chil- 
dren in  existence  at  the  death  of  the  testator,  and 
these  alone,  are  entitled  ;  amongst  which,  children 
en  ventre  sa  mere  are  to  be  considered  : "  (Williams 
on  Exeouton,  6th  edit.,  p.   1015.)     It  has  been 
argued  that  the  peculiar  language  of  Lord  Camp- 
bell's Act,  rec]Qires  the  actual  existence  of  a  claim- 
ant as  a  condition  precedent  to  a  right  of  action. 
I  am  not  of  this  opinion.    The  right  of  action  is 
certainly  given  only  on  behalf  of  pecuniary  loss  to 
the  survivor  or  execntor,  but  is  not  the  unborn 
child  as  a  survivor  P    Although  it  has  been  said 
twenty-five  years  have  passea  since  Lord  Camp- 
bell's Act,  and  this  particular  question  has  not 
arisen  for  discussion,  it  seems  to  have  been  con- 
sidered in  one  case  as  within  the  purview  of  this 
statute.    In  the  ca»e  of  Blalee  v.  Midland  Railway 
Company  (18  Ad.  &  Ell.  N.  S.  108),  Coleridge,  J., 
eoid  :  "  The  title  of  this  Act  may  be  some  guide  to 
its  meaning,  and  it  ip,  'An  Act  for  compensating 
tho  Families  of  Persons  killed/  not  for  solacing 
their  wounded  feelings.  Eeliance  was  placed  upon 
the  first  section,  which  states  in  what  cases  the 
newly  given  action  may  be  maintained,  although 
death  has  ensued ;  the  argument  being  that  the 
party  injured,  if  he  had  recovered,  would  have 
been  entitled  to  a  eolalium^  and,  therefore,  so  shall 
his  representatives  on  his  death.  But  it  will  be  evi- 
dent that  this  Act  does  not  transfer  this  right  of 
action  to  his  representative,  but  gives  to  the  repre- 
sentative a  totally  new  right  of  action, on  different 
principles.     Sect.  2  enacts,  'that  in  every  such 
action  the  jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for 
whom  and  for  whose  benefit  such  action  shall  be 
brought.'    The  measure  of  damage  is  not  the  loss 
or  suffering  of  the  deceased,  but  the  injury  result- 
ing from  his  death  to  his  family.      This  language 
seems  more  appropriate  to  a  loss  of  which  some 
estimate  may  be  made  than  to  an  indefinite  sum, 
independent  of  all  pecuniary  estimate,  to  soothe 


the  feelings;  and  the  division  of  the  amount 
strongly  leads  to  the  same  conclusion.  '  And  the 
amount  so  recovered  shall  bo  divided  amongst  the 
before  mentioned  parties  in  such  share?  as  the  jury 
by  their  verdict  shall  find  and  direct'  By  what 
rules  ought  the  jury  to  be  guided  in  this  appor- 
tionment P  Are  they  to  inquire  into  the  degree 
of  mental  anguish  which  each  member  of  the  family 
has  suffered  from  the  bereavement  P  Then  not 
only  the  child  without  filial  piety,  but  a  lunatic 
child,  or  a  child  of  very  tender  years,  and  a  post- 
humous child  on  the  death  of  the  father,  may  have 
something  for  pecuniary  loss,  but  cannot  come  in 
pari  passu  with  the  other  children,  and  mu8t  be 
cut  off  from  the  solatium.  It  seems  to  us  that  if 
the  Legislature  had  intended  to  go  the  extreme 
length  of  giving,  not  only  compensation  for  pecu- 
niary loss,  but  a  solatium  to  all  the  relations 
enumerated  in  sect.  5,  a  father  and  mother,  agrand- 
father  and  grandmother,  a  stepfather  and  step* 
mother,  a  son  and  daughter,  a  grandson  and  grand- 
daughter, a  stepson  and  stepdaughter,  language 
more  clear  and  appropriate  for  this  purpose  would 
have  been  employed."  I  am  of  opinion  that  the 
proctor  for  the  unborn  child  has  a  right  to  claim 
in  this  suit ;  though  until  the  child  is  born  a  refe* 
rence  on  this  subject  cannot  of  course  be  made. 
Judgment  for  thedpfendant^. 
Solicitor  for  the  plaintiff,  Thomas  Cooper, 
Solicitors  for  the  defendants,  claimants  in  respect 
of  loss  of  life  and  personal  injuries,  Clarkson,  Sony 
and  ChreenwelL 

Solicitors    for   the  other   defendants,  Bothery 
Mid  Co. 


Wednesday,  June  21, 1871. 
The  Mabco  Polo. 
Necessaries^Master^s  dishursementi — Mortgagees, 
Certain  necessaries  having  been  supplied  to  a  ship 
in  a  foreign  port,  they  were  paidfrr  by  the  uattal 
agents  at  that  port,  the  master  endorsing  the 
accounts  to  the  agents,  when  sent  to  him,  with  a 
request  to  them  to  pay,  and  signing  them.     The 
master  was  accredited  to  the  agents  by  his  oumers, 
and  the  former  were  to  draw  bills  on  the  owners 
for  the  amounts  advanced.     No  money  passed 
through   the  master^s  hands.      When  the  ship 
arrived  in  England  the  mortgagees  took  possessions 
of  her  and  the  freight  : 
Held,  that  as  Hie  master  became  personally  liable  for 
the  amounts  so  paid,  he  had  a  right  to  proceed  in 
rem  against  the  ship. 
This  was  a  suit  instituted  on  behalf  of  Thomas 
Davies  against  the  ship  Marco  Po2o,  and  the  mort- 
gagees of  the  said  ship  intervening,  to  recover 
wages  and  disbursements  due  to  him  as  master  of 
the  said  ship.    The  Marco  Polo  arrived  at  Callao 
in  Chili  on  the  11th  June  1870,  under  charter  to 
proceed  to  Gnanape  Island  and  there  load  a  cargo 
of  guano  for  England.    The  ship  was  very  old  and 
lec^y,  and  the  pumps  had  to  be  kept  constantly 

f;oibg.  The  Marco  Polo  proceeded  to  Guanape 
sland,  and  arrived  there  with  a  great  part  of  her 
metal  knocked  off  by  her  rolling  in  the  seas.  At 
this  time  she  was  making  water  very  fast,  and  if 
the  master  had  been  forced  to  put  back  to  Callao 
to  get  his  clearances,  he  would  have  been  foroed 
to  put  her  into  a  dry  dock  for  repairs.  The  shippers 
of  the  guano  being  connected  with  the  Govern- 
ment of  Chili,  will  not  allow  a  ship  to  put  to 
sea  with  guano  unless  she  is  perfectly  seaworthy. 
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The  cogt  of  dry-dockiog  woaM  have  been  at 
least  5000Z.  In  order  to  get  his  clearances  at 
Oaanape  tbe  master  went  in  a  steamer  to  Callao, 
and  bonght  a  windmill  pamp  at  the  cost  of 
SOL,  which  he  took  back  to  Gaanape,  which  is 
300  miles  from  Callao.  To  assist  in  getting  op  his 
moorings,  the  masterempIojeda1i(;hter  belonging 
to  tbe  Government  aatbori^ies.  This  lighter  was 
sunk  in  the  course  of  the  night  by  a  gale,  forcing 
her  across  the  ship's  bows.  Xbe  master  was  com- 
pelled to  pay  for  the  lighter,  as  the  anthorities 
refused  to  clear  his  ship  anless  he  did  so.  On  tbe 
voyage  home  the  pnmp  was  never  stopped,  and  it 
would  have  been  impossible  to  have  reached  Eng- 
land without  it.  The  crew  refused  to  go  to  take 
the  vessel  to  sea,  and  the  mnstpr  was  forced  to 
employ  men  to  get  her  out  of  Guanape.  There 
were  other  smaller  disbursements. 

After  the  master  received  bi»  orders  to  proceed 
to  Callao.  his  owners,  Messrs.  Baine?,  Taylor,  and 
Co.,  on  March  15,  1870,  wrote  to  him:  "Bryce, 
Grace,  and  Co.  will  do  the  needful  in  regard  to  the 
disbursements  of  your  ship.*'  The  master  had 
known  Bryce,|Grace,  &  Co.  for  many  years,  and 
had  usually  been  accredited  to  them  by  his  owners, 
and  they  had  advanced  money.  When  at  Callao, 
porcbasing  the  windmill  pnmp,  the  master  went 
to  Bryce,  Grace,  and  Co.  to  arrange  ttje  mode  of 
payment  of  the  liabilities  he  might  incur  for  the 
•hip.  As  the  vessel  was  such  a  long  distance  off, 
and  the  master  did  not  know  what  he  was  to 
receive,  it  was  arranged  that  the  acconnts  should 
be  sent  into  Bryce,  Grace,  and  Co.,  vouched  by  the 
master,  and  that  they  should  pay  them.  They  did 
not  give  the  master  any  money.  When  the  ao- 
«cmnts  were  sent  into  the  roaster  he  addressed 
them  to  Bryoe,  Grace,  and  Co,  with  a  request 
indorsed  on  them  to  pay  them,  and  he  signed 
them  with  his  name.  Messrs.  Bryce,  Grace,  and 
Co.  were  to  draw  on  Messrs.  Baines,  Taylor,  and 
Co-  for  the  amounts  so  paid  to  the  ship. 

"When  the  ship  arrived  in  England  in  Jan.  1871 
tbe  owners,  Messrs.  Baines,  Taylor,  .and  Co.,  were 
bankrupt,  and  the  defendants,  the  mortgagees, 
took  possession  of  her  and  received  the  freight. 
Oo  the  24th  Jan.  the  master  took  his  accounts  to 
the  defendants'  brokers,  but  they  would  not  accept 
them  nor  pay  them.  Mr.  Bryce,  of  the  Callao  firm, 
eaw  the  master  in  London  about  this  time,  and 
told  him  that  the  account  had  not  been  paid,  and 
that  he.  the  master,  had  better  see  about  it.  The 
plaintiff  instituted  this  suit  in  this  court  in  the 
eame  month,  and  on  the  23rd  Feb.  Westell  and 
Boberts,  the  solicitors  for  Messrs.  Bryce,  Grace, 
«nd  Co.,  wrote  to  the  plaintiff's  6oIiciu>rs,  saying 
that  if  the  plaintiff  would  proceed  with  the  case 
in  tbe  Court  of  Admiralty  and  recover  the  amount 
due,  tbey  would  not  molest  him  on  his  solicitor's 
undertaking  to  pay  over  the  results. 

^Tbe  defendants  paid  into  court  the  sum  of 
470!  19«.  7<i.,  as  sufficient  to  cover  the  plaintiff's 
wages  and  disbursements,  but  refused  to  pay  the 
money  disbursed  at  Callao.  The  plaintiff's  claim 
amounted  to  1800Z. 

BuU,  Q.C.,  and  Cohen  for  the  plaintiff.— These 
expenses  were  necessary,  and  the  master  made 
bimself  personally  liable. 

Atpland  for  the  defendants. — Bryce,  Gi^ce,  and 
Oo.  were  the  agents  for  the  owners,  and  advanced 
-on  the  owner's  credit,  and  not  on  the  master's. 
The  letter  of  Bryoe,  Grooe,  and  Co.'s  solicitors 
•hows  that  they  considered  the  owners  responsible, 


and  only  looked  to  the  master  to  recover  against 
tbe  ship,  as  the  owners  were  insolvent.  [Sir  E. 
Phillimore. — You  must  be  prepared  to  maintain 
that  the  master  is  not  liable  for  any  suit  or  action 
in  respect  of  this  claim.  I  shall  follow  TUp  Ferronia 
(L.  Rep.  2  Ad.  &  Ec.  65 ;  17  L.  T.  Rep.  N.  S.619.)] 
In  that  case  the  main  liabilities  of  tbe  master  were 
bills  that  he  had  drawn.  Here  he  only  testified 
that  the  accounts  were  correct.  The  letter  of 
March  15th  from  the  owners  to  the  master  shows 
that  Bryce,  Grace,  and  Co.  were  the  owners*  general 
agents,  and  that  the  master  did  not  make  himself 
but  his  owners  liable  for  what  was  paid  :  {Fri^sily 
V.  F^rni-,  »4  L.  J.  172.  Ex.;  13  L.  T.  Rep.  N.  S. 
208.)  It  is  a  claim  for  necessaries  brought  by  Bryce. 
Grace,  and  Co.,  who  have  no  lien  on  the  ship,  and 
cannot  proceed  on  the  general  mercantile  account, 
and  have,  therefore,  put  the  master  up  to  sue. 
This  is  a  fair  inference  from  the  letter  written  by 
Bryce,  Graoe,  and  Co.'s  solicitors.  In  The  Ferronia 
the  master's  liability  was  clear,  but  here  he  cannot 
be  held  liable,  as  he  never  pledged  his  own 
credit. 

BulU  Q.C.,  in  reply.  —  These  expenses  were 
incurred  in  bringing  the  ship  home  and  they 
enabled  the  mortgagees  to  renlise  the  value  of 
the  ship  and  to  obtain  the  freight.  It  cannot 
be  said  that  they  are  to  take  the  benefit  and 
not  bear  the  expense:  (Brfatow  v.  WJiitmore, 
31  L.  J.  467.  Ch.;  4  L.  T.  Rep.  N.  S.  622.) 
Tbe  letter  of  the  15th  March  merely  direotii 
the  master  to  whom  to  apply  for  money,  and  is 
the  ordinary  course,  and  does  not  exclude  tbe 
master's  liabilities.  The  letter  of  Bryce,  Grace, 
and  Co.'s  solicitors  shows  that  tbe  money  waa 
advanced  to  the  master,  and  that  they  held  him 
liable. 

Sir  R.  PuiLLiMORE.— This  is  a  suit  instituted  by 
the  master  of  the  Marco  Polo  against  that  ship  acid 
the  mortgagees  intervening  to  recover  his  wages  and 
certain  disbursements  made  on  behalf  of  tbe  said 
ship.  The  owners  of  tbe  ship  are  bankrupts,  and 
she  is  in  the  {>ossession  of  the  mortgagees.  £  am 
clearly  of  opinion  that  tbe  disbursementa  w<;re 
properly  made,  and  were  such  without  which  the 
v'essel  could  not  have  arrived  in  England.  On  the 
arrival  of  the  vessel  in  England,  the  owners  being 
bankrupt,  the  mortgagees  took  possession  of  her, 
and  received  the  freigbt  payable  in  respect  of  the 
cargo  she  had  brought  from  South  Amerioa.  The 
only  question,  therefore,  is  whether  the  circum- 
stances of  the  case  showed  the  liability  of  the 
master  for  the  disbursements  made  by  the  agents 
at  Callao.  In  the  Ftrronia  (L.  Rep.  2  Adm.  &  J&a 
65;  17  L.  T.  Rep.  N.  S.  619),  1  held  that  the 
master  was  entitled  to  a  lien  on  the  ship  for  dis- 
bursements when  properly  made.  There  has  been 
nothing  proved  before  me  in  this  case  to  show  that 
the  master  is  not  personally  liable  for  the  pay- 
ments made  for  these  goods.  The  mortgagees  only 
stand  in  the  same  position  as  tbe  owners,  and  it 
cannot  be  said  that  tbey  are  entitled  to  take  the 
benefit  of  tbe  expenses  which  enabled  them  to 
obtain  possession  of  the  ship  and  earn  the  freight* 
and  at  the  ssme  time  repudiate  the  payment  of 
those  expenses.  I  must  have  given  this  decision 
if  the  ship  had  still  been  in  the  possession  of  the 
ownere.  I  overrule  tbe  tender,  and  pronounce  for 
the  prayer  of  the  petition  with  costs. 

Solicitors  for  the  plaintiffs,  Thomas  ^nd  Hollams. 

Solicitors  for  the  defendants,  Flu»  and  (7o. 
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COTTBT  OF  QUEEN'S  BENCH. 

Reported  by  T.  W.  Savstdsbs  and  J.  8hobtt»  Esqra., 
Barri8ter»«t-lAW. 

May  2  and  30,  and  July  6,  1871. 
Smith  and  othebs  v,  Bbown  and  othebs. 

Damage — Loss  of  Life  and  personal  injury -^Prohi' 
hition  to  Admiralty  Oottr*— 24  Vict.  c.  10  (The 
Admiralty  Court  Act  1861),  8.  7— Jurisdiction  of 
Admiralty  Court  to  ^entertain  suit  under  Lord 
GamphelVs  Act  (9  ^  10  Vict,  c.  93). 

The  24  Vict  c.  10,  «.  7,  enacts  that  "  Tlie  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship'* 

Held  (upon  demurrer  to  a  declaration  inprohibition) 
per  Cockbum,  0.  /.  and  Hannen,  J,  (Blackburn^ 
J.,  dubitante),  that  the  word  ** damage"  does  not 
include  loss  of  life  and  personal  injury ,  and  thai 
therefore  the  above  section  confers  no  jurisdiction 
upon  the  High  Court  of  Admiralty t  to  entertain  a 
suit  under  Lord  CampbdVsAct  (9  <fe  10  Vict,  c,  93) 
for  damages  resulting  from  negligence  in  the 
management  of  a  vessel  which  has  caused  personal 
injury  and  death,  (a) 

Dbclabation. 

Thomas  Eaatace  Smith,  George  Luckley,  and  James 
Sonthern,  oomplain  of  Jane  Brown,  Mary  Ann  Hodgson, 
and  (fourteen  others  named),  the  plain  tiff  a  in  a  certain  suit 
in  the  High  Conrt  of  Admiralty  of  England  hereinafter 
mentioned,  which  said  last-mentioned  persons  are  here- 
inafter called  the  said  plaintiffs  in  the  said  sntt ;  for  that 
the  said  Thomas  Eustace  Smith, George  Lnokley,and  James 
Southern,  were,  at  and  before  the  time  of  the  collision 
hereinafter  mentioned,  the  owners  of  a  certain  steam 
Tessel  called  the  Black  Swan,  and  the  said  steam  vessel, 
on  the  6th  Jan.  then  last  past,  came  into  collision  on  the 
high  seas  with  a  certain  other  screw  steam  vessel  called 
the  8t,  Bede,  and  by  reason  of  the  said  collision  the  8t, 
Bede  sank  and  her  master  and  several  of  her  crew  were 
drowned.  And  the  said  plaintiffs  in  the  said  suit,  who 
are  respectively  the  wives,  parents,  and  children  of  the 
said  master  of  the  8t,  Bede  and  of  those  of  the  crew  of  the 
8t,  Bede  who  were  drowned  as  i^oresaid  in  the  said  col- 
lision, and  afterwards,  to  wit,  on  the  8th  March  then  last 
past,  by  their  solicitors  acting  for  them  in  that  behalf, 
instituted  in  the  High  Court  of  Admiral^  of  England  a 
suit  against  the  said  steam  vessel  Blaclc  Swan,  herein- 
after called  the  said  suit  to  recover  damages  for  the 
injury  resulting  to  the  said  plaintiffs  in  the  said 
suit  respectively,  from  the  death  of  the  said  master, 
and  the  death  of  those  of  the  crew  of  the  8t,  Bede 
who  were  drowned  as  aforesaid,  and  the  prcBcipe  to 
institute  the  said  suit,  which  was  duly  filed  in  the  registry 
of  the  said  High  Court  of  Admiralty  [prcectpe  set  out]  ; 
a&d  upon  the  institution  of  said  suit  the  said  T.  E. 
Smith,  G.  Luokley,and  J.  Southern  were,  in  order  to  pre- 
vent the  arrest  of  their  steam  vessel  Black  Swan,  oom^ 
pelled  to  enter  an  appearance  in  the  said  suit,  and  were 
oompelled  to  give  bail  in  the  said  suit  for  the  sum  of 
5000£.,  and  they  entered  an  appearance  and  gave  bail  accor- 
dingly ;  and  afterwards,  to  wit  on  the  23rd  April  now  last 
past,  the  said  plaintiffs  in  the  said  suit  filed  their  petition 
in  the  said  suit,  which  said  petition  is  as  follows : — 
"  In  the  Hiffh  Court  of  Admiralty  of  England. 
**  No.  5289.  The  Black  Swan, 

**  Hillyer  and  Fenwick,  solicitors  for  the  plaintiff,  in  a 
cause  of  damage  instituted  on  behalf  of  Jane  'Brown, 
the  widow  of  William  Brown,  deceased,  late  master  of  the 
steamer  St.  Bede,  of  8,  Garden-street,  North  Shields,  in 
the  county  of  Northumberland,  William  Brown,  James 
Liddell  Brown,  John  Gray  Brown,  and  Anne  Harriett 

(a)  It  does  not  appear  from  the  judgments  of  the  judges 
in  this  case  that,  supposing  the  Admiralty  Conrt  to  have 
jurisdiction  in  cases  of  loss  of  life  and  personal  injury  as 
above,  on  which  point  there  are  confiicting  decisions, 
that  there  is  anything  in  Lord  Campbell's  Act  itself  to 
prevent  the  court  from  ezeroising  such  jurisdiction. 
(See  also  the  Oeorge  and  Richard,  24  L.  T.  Bep.  N.  S. 
717;  onie  p.  60.)— Ed. 


Liddell  Brown,  children  of  the  deceased,  and  others  the 
relatives  of  the  chief  officer  and  crew  of  the  said  steamer 
St.  Bede,  against  the  Black  Swan  steamship,  her  tackle, 
apparel,  and  furniture,  and  against  Thomas  Eustaoe 
Smith,  (jkK>rge  Luck  ley,  and  James  Southern,  the  owners 
of  the  said  Black  Swam,  steamship,  the  defendants  in  this 
cause,  say  as  follows :— first,  at  about  5  am.,  on  the  7th 
Jan.  1870,  the  screw  steam  vessel  St,  Bede,  of  532  tons 
register  or  thereabouts,  manned  by  a  crew  of  nineteen 
huids  all  told,  whilst  on  a  voyage  from  Shields  to  Hnelba,in. 
Spain,  with  a  cargo  of  pig  iron  and  coke,  was  off  Flamborough 
Head  on  the  coast  of  Yorkshire ;  secondly,  the  wind  at 
such  a  time  was  about  south  south  west,  blowing  half  a 
gale ;  the  weather  was  ,dark  and  the  tide  was  flood,  and 
there  was  a  very  heavy  sea ;  the  St.  Bede  was  steering 
about  south  by  east  hialf  east,  proceeding  under  steam 
alone  at  the  rate  of  about  three  knots  an  hour,  with  her 

E roper  regulation  masthead  and  side  lights  dulyexhi- 
ited  and  burning  brightly ;  thirdly,  at  such  time  the 
masthead  and  green  lights  of  a  steam  vessel,  which 
proved  to  be  the  above-named  vessel,  Black  Swan,  were 
seen  at  the  distance  of  two  or  three  miles  or  thereabouta 
from,  and  bearing  about  two  points  and  a  half  on  the 
port  bow  of  the  St.  Bede  ;  the  helm  of  the  8t,  Bede  was 
ported  a  little ;  the  Black  Swan,  with  her  green  light 
open  crossed  on  the  starboard  bow  of  the  St,  Bede  when 
she  was  seen  to  be  porting  her  helm,  and  she  shortly 
afterwards  ran  against  and  with  her  stem  struck  the 
St,  Bede  abaft  the  fore  rigging,  and  cut  her  nearly  in  two, 
and  caused  her  to  founder  almost  immediately,  and  her 
master  and  all  her  crew,  with  the  exception  of  one  man 
named  James  Dunning,  were  drowned :  the  said  Jamea 
Donning,  after  beinff  in  the  water  for  about  an  hour  or 
upwards,  was  picked  up  bv  a  smack  and  saved  ;  fourthly^ 
shortly  before  the  said  oollision  the  helm  of  the  St.  Bede 
was  starboarded  by  mistake  of  the  man  at  the  wheel,  but 
immediately  afterwards,  and  just  before  the  said  collision, 
her  helm  was  ported;  fifthly,  the  Black  Swan  made 
default  in  not  keeping  out  of  the  way  of  the  St.  Bede 
as  she  ought  to  have  done;  sixthly,  the  Black  Swan 
ported  her  helm  at  an  improper  time;  seventhly,  the 
Black  Swan,  which  was  under  both  steam  and  sail, 
and  was  proceeding  at  a  rapid  speed,  did  not  comply 
with  the  provisions  of  art.  16  of  the  regulations  for 
preventing  collisions  at  sea;  eighthly,  the  said  oolli- 
sion, and  the  loss  of  the  lives  of  the  master  and  others  of 
the  crew  of  the  St,  Bede,  were  occasioned  by  all  or  some 
or  any  one  of  the  matters  set  forth  in  articles  5,  6,  and  7 
of  this  petition ;  ninthly,  t^e  said  collision  was  not  in  any 
way  occasioned  by  any  negligent  or  improper  navi^ 
tion  on  the  part  of  the  St,  Bede ;  tenthly,  the  plaintiffs 
respectively  are  the  wives,  parents,  and  children  of  the 
master  and  those  of  the  crew  of  the  St.  Bede,  who  were 
drowned  as  aforesaid,  as  defined  by  the  statute  9  &  10 
Vict.  c.  93.  There  is  not  any  executor  or  administrator 
ot  the  said  master  or  of  any  of  the  said  crew.  And  the  said 
Hillyer  and  Fenwick  pray  the  right  honourable  the  judge 
to  pronounce  for  the  damage  proceeded  for,  and  to  con- 
demn the  defendants  and  their  bail  therein  and  in  oosts, 
and  to  refer  it  to  the  registrar,  assisted  by  merchants, 
to  asoertain  the  amount  of  such  damage,  and  that  further 
and  otherwise  right  and  justice  may  be  administered  to 
the  plaintiffs  in  the  premises.  And  together  with  the 
■aid  petition,  particulars  were  filed  [particulars  here  set- 
out  of  the  persons  for  whom  and  on  whose  behalf  the  suit 
was  instituted,  and  of  the  nature  of  the  claim.]  And 
ihortly  after  the  filing  of  the  said  petition  and  parti> 
culars,  the  said  T.  E.  Snuth,  (George  Luckley,  and 
James  Southern,  by  their  counsel,  prayed  the  Bight 
Honourable  Sir  Kobert  Joseph  Pnillimore,  knight 
Doctor  of  (^vil  Laws,  Lieutenant  Judge  and  Presi- 
dent  of  the  said  High  Court  of  Admiralty,  to  rcjeot 
the  said  petition,  because  the  cognizance  of  the 
same  appertained  not  to  the  said  High  Court  of  Admi- 
ralty of  England.  Tet  the  said  lieutenant  judge,  and 
president  of  the  said  court  not  weighing  the  laws  of  this 
realm  of  England,  to  the  great  contempt  of  our  Lady  the 
Queen,  and  to  the  manifest  injury  of  the  said  T.  £. 
Smith,  G.  Luckley,  and  J.  Southern,  refused  to  reject  the 
said  petition,  and  ordered  the  said  T.  E.  Smith,  G.  Luck- 
ley, and  J.  Southern  to  answer  to  the  same.  And  the 
said  T.  E.  Smith,  G.  Luckley,  and  J.  Southern  further 
say  that  the  said  plaintiffs  in  the  said  suit  were  not,  nor 
was  any  or  one  of  them  on  board  the  said  steam  vessel 
8t,  Bede  at  the  time  of  the  said  oollision,  and  that  the 
said  plaintiffs  in  the  said  suit  had  nut,  nor  had  any  one 
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of  tliem,  any  share  or  interest  in  the  said  steam  yessel  8t, 
Bede,  or  in  any  goods  or  chattels  laden  on  board  thereof 
or  belonging  thereto,  and  that  the  said  plaintiffs  in  the 
said  snit  have  not  nor  has  any  one  of  them  sustained  any 
loss,  damage,  or  injury,  by  reason  of  any  act.  neglect,  or 
default  of  the  said  T.  £.  Smith,  G.  Laokley,  and  J. 
Southern,  or  any  or  either  of  them,  or  any  of  the  servants 
of  them,  or  any  or  either  of  them  other  than  the  injary 
resolting  to  the  said  plaintiffs  in  the  said  suit  respectively 
from  the  death  of  the  said  master,  and  from  the  death 
of  those  of  the  said  crew,  who  were  drowned  as  aforesaid. 
And,  farther,  that  no  proceedings  have  been  instituted  or 
entertained  in  the  said  High  Court  of  Admiralty  at  the 
suit  of  the  said  T.  £.  Smith,  G.  Lnckley,  and  J.  Southern 
or  any  of  them,  or  at  the  snit  of  any  owner  of  the  said 
steam  vessel  Black  Swan,  for  the  purpose  of  determining 
the  amount  of  the  liability  inonrred  by  the  owner  or 
owners  of  the  said  steam  vessel  Black  Swan  in  respect  of 
loss  of  life,  personal  injury,  or  loss  of  or  damage  to  ships' 
boats  or  goods,  or  for  the  distribution  of  such  amount, 
and  the  said  T.  E.  Smith,  G.  Luokley,  and  J.  Southern 
further  say  that  according  to  the  law  of  this  kingdom  of 
England  the  oognizanoe  of  the  said  stiit  belongetn  not  to 
the  said  High  Court  of  Admiralty,  and  that  the  ssiid 
High  Court  of  Admiralty  hath  not  power  or  authority  to 
entertain  the  prayer  olf  the  said  plaintiffs  in  the  said 
suit,  or  to  refer  it  to  the  registrar  of  the  said  court, 
assisted  by  merchants,  te  ascertain  the  amount  of  the 
damage  claimed  by  the  said  plaintiffs  in  the  said  suit,  nor 
had  uie  registrar  of  the  said  court,  assisted  by  mer- 
chants, power  to  ascertain  the  amount  of  such  damage. 
Tet  the  said  plaintiffs  in  the  said  suit  have  not  ceased 
to  prosecute  the  said  suit  in  the  said  High  Court  of 
Admiralty,  and  still  do  prosecute  the  same  there,  to  the 
great  oppression  of  the  said  T.  E.  Smith,  G.  Luokley, 
and  J.  Southern.  Wherefore  the  said  T.  E.  Smith,  G. 
Lnckley,  and  J.  Southern  humbly  imploring  the  assist- 
ance and  munificence  of  this  court,  pray  remedy  by  writ 
of  our  said  Lady  the  Queen  of  prohibition  to  the  said 
Ueatenant,  judge,  and  president  of  the  said  High  Couct 
of  Admiralty  in  form  of  law  to  be  directed  to  prohibit 
him  that  he  may  not  further  hold  plea  before  him  in  any 
wise  touching  the  premises  aforesaid." 

Demurrer,  that  the  deolaration  was  bad  in  sab- 
stance,  wherefore  the  defendaots  prayed  that  the 
said  writ  of  prohibitioa  to  the  said  Lieateoant, 
Jadge,  and  President  of  the  High  Court  of  Ad- 
miralty of  England  might  not  issue  as  in  the  said 
declaration  is  prayed. 

A  ground  of  demarrer  was  that  the  facts  stated 
in  the  declaration  did  not  show  that  the  High 
Coort  of  Admiralty  might  not  have  oognizanoe  of 
the  said  suit  of  the  defendants  therein. 

Joinder  in  demarrer. 

9  &  10  Vict.  c.  93,  enacts  : 

That  whensoever  the  death  of  a  perion  shall  be  caused 
by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect 
or  default  is  such  as  would  (if  death  had  ^ot  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every 
■noh  case,  the  person  who  would  have  been  liable  u 
daath  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such 
eiroamstanoea  as  amount  in  law  to  felony. 

Sect.  2: 

That  every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  person  whose 
daath  shall  have  been  so  caused,  and  shall  be  brought  by 
and  in  the  name  of  the  executor  or  administrator  of  the 
person  deceased ;  and  in  every  such  action  the  jury  may 

S've  such  damages  as  they  may  think  proportioned  to  the 
jury  resulting  from  such  death  to  the  parties  respec- 
tively  for  whom  and  for  whose  benefit  such  action  shall 
be  brought ;  and  the  amount  so  recovered,  after  deduct- 
ing  the  costs  not  recovered  from  the  defendant,  shall  be 
divided  amount  the  before-mentioned  parties,  in  such 
shMrea  as  the  jury  by  their  verdict  shall  find  and  direct. 

24  Vict.  c.  10  (The  Admiralty  Goart  Act  1861), 
•.7: 

The  High  Coort  of  Admiralty  shall  have  jturisdiotion 
orerany  claim  for  damage  done  by  any  ship. 


Sect.  22 : 

Any  new  writ  or  other  process  necessary  or  expedient 
for  giving  effect  to  any  of  the  provisions  of  this  Act  may 
be  issued  from  the  High  Court  of  Admiralty  in  such 
form  as  the  judge  of  the  said  court  shall  from  time  to 
time  direct. 

Sect.  35 : 

The  jurisdiction  oonferred  by  this  Act  on  the  High 
Court  of  Admiralty  may  be  exercised  either  by  proceed* 
ings  in  rem  or  by  proceedings  in  personam. 

Butt,  Q.O.  (with  him  Oiarft«o»).— First,  there 
are  circa mstanoes  under  which  the  Court  of  Ad* 
miralty  has  to  do  what  it  now  assumes  to  do,  viz., 
assess  damages.  By  sect.  514  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104),  the 
liability  of  the  shipowner  in  cases  of  collision,  and 
perhaps  other  cases,  was  limited  to  the  value  of 
the  ship  and  freight  eetrned.  That  section  was, 
however,  repealed  by  the  Amendment  Act,  1862, 
and  a  provision  (sect.  54)  substituted,  limiting  the 
liability  to  an  assumed  value  of  the  ship  and 
freight  oC  SL  a  too,  where  there  is  damage  to 
ships  and  goods  without  loss  of  life,  and  to  15^. 
per  ton  where  both  kinds  of  injary  happen.  And 
by  sec.  514  the  High  Court  of  Chancery  is  em* 
powered  to  entertain  proceediogs  at  the  suit  of 
any  owner  for  the  purpose  of  determining  the 
amount  of  the  liability  where  several  claims  are 
made  or  apprehended.  Then  sect.  13  of  the 
Admiralty  Court  Act  1861  (24  Vict.  c.  10),  enacts 
that  "  whenever  any  ship  or  vessel,  or  the  proceeds 
thereof,  are  under  arrest  of  the  High  Coart  of 
Admiralty,  the  said  court  shall  have  the  same 
powers  as  are  coof erred  upon  the  High  Court  of 
Chancery  in  England  by  the  ninth  part  of 
the  Merchant  Shipping  Act  1854.*'  In  HiU 
V.  Andua  (1  K.  &  J.  263),  Wood,  V.  C.  re* 
fused  to  entertain  a  snit  of  this  kind  nnless  the 
plaintiff  admittied  liability.  But  in  The  Amalia 
(8  L.  T.  Rep.  N.  3.  805;  1  Moo.  P.  C,  N.  S.,  471), 
it  was  held  that  it  is  not  necessary  that  owners  of  a 
vessel  and  cargo  preferring  their  claim  in  the  Court 
of  Admiralty  to  limited  liability  should  acknow- 
ledge in  the  first  instance  that  their  vessel  was  to 
blame.  [Cockburn,  C.  J. — Here  there  are  a  dozen 
claimants ;  each  person's  loss  may  vary,  yet  each 
person's  pecuniary  loss  must  be  asoertained.  Then 
the  value  of  the  ship  being  settled  the  amount  to 
which  each  individual  is  entitled  pro  rata  on  the 
value  of  the  ship  must  also  be  fixed.  Moreover, 
the  age  of  the  deceased  persons,  their  position  in 
life,  and  all  the  various  matters  of  inquiry  in  an 
action  under  Lord  Campbell's  Act  have  to  be 
ascertained.  But  what  machinery  has  the  Admi* 
ralty  Court  by  which  it  can  do  all  thisP]  No 
doubt  it  is  peculiarly  the  function  of  a  jury  to 
make  such  an  investigation,  unless  jurisdiction  is 
expressly  given  to  the  Court  of  Admiralty  b^  the 
I'egislature.  That  jurisdiction  has  been  so  given. 
The  Court  of  Admiralty  has  similar  functions  to 
perform  in  other  oases.  The  first  proceeding  is  to 
stay  all  actions.  Cockbuen,  C.  J. — Suppose  twelve 
actions  brought  here,  could  the  defendant  go  to 
the  Admiralty  and  ask  that  the  plaintiffs  might  all 
be  enjoined  not  to  go  on  P]  Sect  13  of  the  Admi- 
ralty Court  Act  1861  provides  that  whenever  any 
ship  or  vessel,  or  the  proceeds  thereof,  are  under 
arrest  of  the  High  Court  of  Admiralty,  the  said 
court  shall  have  the  same  powers  as  are  oonferred 
upon  the  High  Court  of  Chancery  in  England  by 
the  9th  part  of  the  Merchant  Shipping  Act 
1854.  [CocKBUBN,  C.  J.— That  is  where  the  ship 
ifl  arrested,  but,  assume  that  there  was  no  arrest. 
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could  tkeee  widows  be  eojoined  from  prooeedingP]  ^ 
Not  in  the  Coart  of  Admiralty,  bat  by  the  CourD 
of  Chancery  they  would  be.  Matters  of  this  kind, 
where  there  is  limited  liability,  cannot  be  deter- 
mined without  some  such  powers  as  the  Admiralty 
Court  possesses.  If  these  numerous  widows  had 
come  into  the  Court  of  Queen's  Bench  bow  could 
their  claims  be  adjusted?  [Cockburn,  C.  J. — 
Judgment  would  go  for  the  amount  recoyered.] 
Then  the  first  judgment  obtained  might  oxhausD 
the  value  of  the  ship  ani  leave  the  subsequent 
ones  unsatisfied.  [Blackburn,  J. — I  should  have 
thought  that  the  right  course  would  have  been 
to  stay  the  actions  proceeding  to  execution, 
but  allow  the  plaintiffs  to  go  on  until  then.]  We 
rely  on  sect.  7  of  the  Admiralty  Court  Act,  1861, 
which  gives  the  High  Courtof  Admiral  ty  jurisdiction 
over  any  claim  for  any  damage  done  bj  any  ship ; 
and  on  sect.  35  which  enacts  that  the  jurisdiction 
conferred  may  be  exercised  either  by  proceedings 
in  rem  or  in  personam.  Questions  have  arisen  as 
to  whether  the  Court  of  Admiralty  can  entertain  a 
fiuit  of  damage  by  a  seaman  for  injuries  he  has 
sustained.  There  are  two  cases  upon  that  subject, 
first,  The  Sylph  (17  L.  T.  Eep.  N.  8.  519 ;  L.  Rep. 
a  Adm.  24).  There  a  diver  who  while  engaged  in 
diving  in  the  Mersey,  was  caught  by  the  paddle 
wheel  of  a  steamer,  instituted  a  cause  of  damage 
against  the  ship.  Held,  that  the  Courr.  had 
jurisdiction  to  entertain  the  suit.  Sir  B.  Philli- 
more  in  that  case  was  of  opinion  that  the 
court  had  originally  jurisdiction,  and  also  juris- 
diction given  to  it  by  the  recent  statutes. 
The  judgment  of  Story,  J.,  in  the  great  case  of 
Be  Lovio  V.  Boit  (20  Gall.  398),  ascribes  to  the 
Admiralty  Court  a  wide  jurisdictior,  for  which  we 
<)o  not  attempt  to  contend ;  but  we  confine  the 
argnroent  to  the  jurisdiction  given  by  statute. 
In  The  Beta  (20  L.  T.  Rep.  X.  S.  988;  L.  Rep.  2 
P.  C.  .447)  it  was  held  that  the  Court  of  Admiralty 
has  jurisdiction,  under  24  Vict.  c.  10,  s.  7,  in  a 
cause  of  damage  instituted  against  a  ship  for 
personal  injuries.  Lord  Romilly,  delivering  the 
judgment  of  the  Privy  Council  on  appeal  from  the 
decision  of  Sir  R.  Pbilmore,  says,  **  The  words  of 
the  7th  section  of  the  Admiralty  Court  Juris- 
diction Act  which  had  been  referred  to.  clearly 
include  every  possible  kind  of  damage.  Personal 
injuries  are  undoubtedly  within  the  words  *  dam- 
age done  by  any  ship.'  The  case  of  the  Sylph, 
which  has  l)een  referred  to,  and  in  which  it  was  so 
held,  has  not  been  appealed  from.  There  was 
every  reason  for  the  Legislature  enacting  that 
which  the  judgment  of  the  court  below  holds 
to  have  been  enacted.'*  In  many  cases  the  vessel 
causing  the  damage  is  a  foreign  one,  and  unless 
the  person  injun^  could  sue  in  the  Court  of 
Admiralty,  he  would  be  without  any  remedy  at 
all,  and  it  was  to  provide  for  many  such  cases, 
that  this  Act  of  Parliament  was  passed.  Then 
bow  can  it  be  said  that  the  Admiralty  Court 
would  be  better  able  to  assess  damages  in  cases  of 
personal  injury  than  in  those  where  there  has  been 
JOSS  of  life  P  Both  kinds  are  peculiarly  cases  for  a 
jury.  Yet,  unless  whe  Beta  was  wrongly  decided, 
a  power  and  jurisdiction  to  assess  damages  in 
eases  of  personal  injury  has  been  conferred  on  the 
Court  of  Admiralty  by  the  Legislature.  The 
Ouldfaxe  (19  L.  T.  Rep.  N.  8.  74S ;  L.  Rep.  2 
Ad.  325)  was  a  cause  of  damage  on  behalf  of  the 
administratrix  of  a  seaman  who,  at  the  time  of  his 
death  was  one  of  the  crew  of  a  vessoi  which  was 


sunk  by  a  collision  with  the  Qnldfaxe,  occasioned, 
as  tho  plaintiff  alleged,  Ky  the  mismanagement 
of  the  (iulfffaxe  ;  and  Sir  Robert  Phillimore  held, 
although  not  without  doubt,  that  the  court  had 
jurisdiction,  under  Lord  Campbeirs  Act  and  the 
Admiralty  Court  Act  1881,  s.  7,  to  entertain  the 
suit.  The  Ouldfaxe  was  a  foreign  vessel,  (a)  and 
therefore  the  plaintiff  would  have  had  no  remedy 
against  her  except  in  Admiralty.  If  it  is  said 
contra,  that  the  word  **  declaration "  in  sect.  -4 
of  Lord  Campbell's  Act,  shows  that  the  action 
is  to  be  brought  only  in  a  court  where  plead- 
ings commencing  with  a  declaration  are  used, 
an  obvious  answer  sui^gests  itself,  viz.,  that  the 
Act  certainly  applies  to  the  County  Court,  where 
declarations  are  unknown.  When  this  rule  wha 
moved  the  Lord  Chief  Justice  asked  what  would 
happen  if  the  Court  of  Admiralty  found  both 
vessels  to  be  in  fault  P  Since  then  a  case  has  arisen 
in  which  the  court  has  held  both  vessels  to  be  to 
blame.  The  question  thereby  becomes  rather 
complicated.  [Cockbdrw,  C.  J. — Whence  does 
the  C^ourt  of  Admiralty  derive  its  power  of  referriofi^ 
matters  to  the  registrar  P  ]  There  is  no  ezpresH 
power,  but  h  is  the  established  practice  in  all 
caftos  where  the  assessment  of  damages  becomes 
necessary. 

Manisiy,  Q.C.  (with  him  Qain$ford  Bruce)  — It 
is  conceded  that  up  to  the  passing  of  the  24  Vict. 
0. 10,  the  Admiralty  Court  had  not  jurisdiction  to 
entertain  a  buit  under  Lord  Cannpbeirs  Act. 
The  question  turns,  therefore,  on  the  meaning 
of  sect.  7  of  the  first-mentioned  statute.  That 
section  had  no  such  wide  effect  as  the  other  side 
would  give  to  it.  Lord  Campbell's  Act  gave  a 
new  cause  of  action  and  a  new  remedy.  It  begins 
thus  :  '*  Whereas  no  cause  of  action  is  now  main- 
tainable against  a  person  who  by  his  wrongful  act, 
neglect,  or  default,  may  have  caused  the  death  of 
another  person,  and  it  is  oftenimes  right  and 
expedient  that  the  wrongdoer  in  snch  case  should 
be  answerable  in  damages  for  the  injuries  so  caused 
by  him.  .  ."  Then  the  right  of  action  is  given, 
and  sect.  2  declares  for  whose  benefit  the  action 
shall  hte  and  by  whom  to  be  brought.  Sect.  4  (b) 
points  to  a  particular  remedy — viz.,  an  action  in  a 
court  of  common  law.  The  jury  were  to  divide 
the  damages  amongst  the  parties  entitled  to  them 
in  shares— a  provision  which  gave  rise  to  sect.  2  [c) 
of  27  &  28  Vict.  c.  95.  Sect.  7  of  the  Admiralty 
Court  Act  1 86  L  never  was  intended  to  give  that* 
court  jurisdiction  in  this  peculiar  case,  fur  it  does 
not  provide  any  mode  of  ascertaining  damages. 
The  damages  could  not,  of  course,  be  aifsessed  by  a 
jury.    [Blackburn,  J. — Sect.  35  gives  a  power  to 


(a)  This  fact  does  not  appear  from  thv  reports. 

(6)  Sect.  4  enacts  **  Tbao  in  every  snch  aotion  the 
plaintiff  on  the  reoord  shall  be  required,  together  with 
the  declaration,  to  deliver  to  the  defendant,  or  bis  attorney, 
a  fall  particular  of  the  person  or  persona  for  whom  or  on 
whose  behalf  each  aotion  shall  be  brooght,  and  of  the 
nature  of  the  claim  in  reapect  of  which  damages  shall  be 
sought  to  be  recovered. " 

(e)  Sect.  2,  atter  reciting  aect.  2  of  9  &  10  Yict.  o.  93, 
enacts  **  lliat  it  ahall  be  sofficient  if  the  defendant  im 
advised  to  pay  money  into  court  that  he  pay  it  as  a  com- 
pensation in  one  sum  to  all  persons  eniitled  under  the 
said  Act  for  his  wronfifnlact,  neglect,  or  default,  without 
specif  jing  the  shares  into  whiah  it  is  to  be  divided  by  the 
jury ;  and  if  tbe  said  turn  be  not  accepted,  and  an  issue  is 
taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury 
shall  tbink  the  same  sufficient,  tbe  defendant  shall  be 
entitled  to  the  verdict  upon  that  issue."  ^ 
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proceed  in  personam,  as  Mr.  Butt  pointed  ont.] 
And  that  is  i&n  additional  reason  for  holding  that 
the  court  has  not  jarisdiction  as  an  alternative  pro- 
needing  in  rem  in  also  giyen,  fastening  npon  the 
ship  a  maritime  lien.  Therefore  the  jarisdiction  is 
cjnfioed  to  oases  where  there  is  a  maritime  lien, 
according  to  the  general  rule,  to  which  there  i>i 
only  one  exception — viz.,  when  there  is  misconduct 
<»f  a  master  towards  their  crew  or  pBrsengera. 
Maritime  lien  is  the  foundation  of  the  jurisdiction 
of  the  Admiralty  Courts.  Their  jurisdiction  has 
always  been  restricted  to  cases  where  they  had  a 
power  to  a£Ford  relief  which  the  common  law  could 
not  giye.  In  1840  an  Admiralty  Act  pai^sed,  which 
kd  to  considerable  difficulty.  It  is  the  3  &  4  Vict. 
e.  65.  Sect.  6  recites  that  the  jurisdiction  of  the 
High  Gonrt  of  Admiralty  may  be  advintageously  ex- 
tended. Up  to  that  time  the  court  had  no  juris- 
diction within  the  body  of  a  county,  and  the  object 
of  the  statute  was  to  give  that  juri-idiction.  More- 
over a  power  was  also  conferred  of  dealing  with 
mortgages ;  and  by  sect.  6  of  entertaining  ques- 
tions as  to  damages  received  by  any  vessel. 
[CbcKBURN,  C.  J.— By  the  ship  itself,  not  by  the 
persons  on  board.]  Yes;  by  the  ship.  The 
encroachments  of  tbe  Admiralty  Court  on  the 
courts  of  common  law,  clearly  are  shown  by  13 
Bic.  2,  c.  5,  and  15  Bic.  2,  c.  3,  which  statutes  de- 
clare that  the  aomirals  and  their  deputies  shall  not 
have  jurisdiction  within  the  bodies  of  counties, 
thereby  giving  rise  to  sect.  6  of  3  &  4  Vict.  c.  65.  In 
The  Bilboa  (3  L.  T.  Bep.  N.  S.  338 ;  Lush.  149),  the 
latedistinguished  judgeof  the  Admiralty  Court,  Dr. 
Lushington  says:  '*It  was  very  properly  ad- 
mitted, by  counsel  in  argument,  "that  previous 
to  the  passing  of  3  &  4  Yict.  c.  65,  the  Court  of 
Admiralty  had  no  jurisdiction  within  the  body  of  i 
connty.  This  appears  from  several  cases,  one  of 
which  is  the  Eliza  Jane  (3  Hagg.  335),  and  indeed 
the  statute  was  passed  for  the  express  purpose  of 
remedying  that  and  other  inconvenient  defects. 
The  Umguage  of  that  statute,  however,  though  in 
many  respects  very  general  as  to  damage,  gives 
the  oourt  jurisdiction  only  in  cases  of  damage,  re- 
ceived by  any  ship  or  sea-going  vessel."  Then  the 
Act  of  1861  (24  Vict.  c.  10)  was  passed,  and  the 
first  case  upon  sect.  7  was  the  The  Afalvina  (6  L.  T. 
Bep.  N.  8.  369 ;  Lush.  493).  An  action  brought 
by  a  barge  against  a  steamer  for  a  collision  on  the 
Thames  within  the  body  of  a  county,  and  Dr. 
Lnshington  there  held  that  the  court  had  jurisdic- 
tion by  sect.  7,  raying,  *<  Difficulties  have  con- 
ttnnally  occurred  from  the  words  of  the  statute  of 
Bio.  2,  bat  I  am  of  opinion  that  now  all  such  are 
wholly  removed  bv  these  most  expressive  words : 
'The  High  Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claim  for  any  damage  done  by  any 
ship.*  **  But  It  never  was  supposed  that  sect.  7  gave 
the  Admiralty  Court  jurisdiction  to  proceed  in  rem 
incasesunder  Lord  Caropbeirs Act.  [Hannbn,  J. — 
Bo  yon  suggest  that  damage  done  by  a  ship  means 
by  a  ship  to  a  ship  P]  We  do.  [  Blackburn,  J. — If  by 
the  negligence  of  ibe  crew,  the  ship  were  driven 
^gainst  a  man  and  killed  him,  or  against  the  ship 
in  which  he  might  be,  with  the  same  result,  it 
would  be  impossible  to  say  that  was  not  damage 
done  by  a  ship.]  The  right  of  action  in  question 
was  unknown  to  the  common  law.  It  was  ex- 
preasly  given  by  Lord  Campbeirs  Act.  It  is  not 
Hkelj  that  jurisdiction  would  have  been  given  to 
the  Admiralty  Court  in  respect  of  it,  otherwise 
t'han  in  express  terms.    The  reason  why  that  court 


has  jurisdiction  not  possessed  by  the  common 
law  is  founded  on  maritime  lien.  [Blackburn,  J.— - 
Suppose  a  man  were  injured  at  sea,  but  not  killed, 
would  not  the  Admirahy  have  jurisdiction,  and  is 
it  not  going  a  very  little  way  further  to  give  an 
action  to  his  executor  if  he  is  killed?]  There  is 
no  instance  of  any  proceeding  of  such  kind. 
[Blackburn,  J. — I  think  the  maritime  lien  arises 
from  the  jurisdiction,  and  not  the  jurisdiction  from 
the  maritime  lien  as  you  say.]  The  liability  of 
the  shipowner  is  limited  to  15Z.  per  ton  by  statu- 
tory enactment.  Assume  that  in  the  present 
case,  the  vessel  is  not  worth  15Z.  a  ton,  judg* 
ment  obtained  in  the  Court  of  Admiralty  would 
be  no  bar  to  an  action  under  Loid  Camp- 
heirs  Act;  and  suppose  lOL  per  ton  had  been 
recovered,  the  plaintiffs  might  afterwards  sue 
in  this  court  and  recover  an  additional  5/.  per 
ton.  [Blackburn,  J. — It  muf>t  be  remembered 
that  tbe  proceedings  may  by  the  recent  Act  be  in 
personam  as  well  as  in  rem."}  In  The  Robert  Pow 
(9  L.  T.  Bep.  N.  S,  237}  Br.  &  Lush.  99),  it  was 
held  that  the  CoQi*t  of  Admiralty  has  not  juris- 
diction nnder  3  <fe  4  Vict  c.  65,  s.  6;  or  24  Vict. 
c.  10,  s.  7,  or  otherwise,  to  entertain  a  claim  against 
a  steam  tug  for  damage  occasioned  to  the  vessel 
towed  by  negligence  in  towing,  if  the  damage 
arises  not  by  collision,  but  by  the  vessel  taking 
the  ground.  Dr.  Phillimore  there  said,  that  the 
word  "  damaged"  used  in  sect.  6,  "must  be  taken 
according  to  tbe  well  nnderstood  meaning  of  the 
phrase  in  the  Admiralty  Court,  namely,  damage 
done  by  collision."  Now,  the  present  id  not  a  case 
of  damage  done  by  collision,  in  the  ordinary  mean- 
ing of  the  word,  as  used  in  the  Admiralty  Court* 
for  there  is  no  maritime  lien,  and  there  is 
no  jurisdiction  in  that  court  over  collision  cases, 
nnless  there  be  a  maritime  Hen.  The  Ida  (1  L.  T. 
Bep.  N.  S.  417;  Lnsb.  6),  affords  a  deep  illustra- 
tion of  what  the  Admiralty  Court  deems  a  case  of 
collision,  over  which  it  has  jurisdiction.  There 
the  master  of  a  Danish  schooner  lying  alongside  a 
quay  at  a  port  in  the  Danube,  wilfully  cut  an 
English  barque  adrift,  in  order  to  get  his  own 
vessel  out,  whereby  the  barque  swung  to  the 
stream  and  capsized  a  barque  which  contained 
part  of  her  cargo  belonging  to  Turkish  owners; 
and  it  was  held  that  tbe  Turkish  owners  of  the 
cargo  destroyed,  could  not  sue  the  schooner  in 
the  Court  of  Admiralty.  Dr.  Lushington  said : 
*'The  court,  it  must  be  remembered,  has  never 
exercised  a  general  jurisdiction  over  damage,  but 
over  causes  of  collision  only ;  and  this  is  no  col- 
lision in  the  proper  sense  of  tbe  term.  ...  I  have 
gone  further  than  any  of  my  predecessors  in  en- 
larging the  jurisdiction  of  the  court,  because  the 
commercial  and  maritime  world  has  undergone 
such  great  changes ;  but  I  must  not  extend  my 
jurisdiction  b«^yond  what  circumstances  render 
necessary."  This  subject  is  very  fully  consideredin 
Bameay  v.  AlUgre[7  Curtis.  401;  12  Wheaton  611), 
where,  in  the  midst  of  a  long  and  learned  judg- 
ment, Johnson,  J.  says  ....**  the  progress  of 
the  common  law  courts  was  rapid  in  wresting 
from  the  Admiralty  ev^'ry  species  of  contract, 
leaving  them  none  to  act  upon,  on  which  they 
would  themselves  render  complete  justice  accord- 
ing to  the  established  rights  of  the  parties.  They 
are  charged  with  absurdity  and  inconsistency* 
but  I  pronounce  the  charge  utterly  groundless ; 
for  one  principle  runs  through  all  their  decisions 
that  of  subjecting  to  the  trial  by  jury  every  caose  j 
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in  which  that  form  of  trial  could  be  applied  with- 
out injury  to  the  parties'  rights/'  [He  referred  to 
numerous  passages  in  his  judgment,]  [Cock- 
burn,  C.  J. — Why  should  not  the  Admiralty  Court 
have  jurisdiction  when  parties  choose  to  resort 
to  it,  limitine  their  remedy  to  whatever  might 
be  the  value  of  the  ship  ?J  Because  the  defendant 
is  as  much  entitled  to  a  trial  by  jury  as  the  plaintiff. 
[OocKBUPN,  C.  J. — Looking  at)  it  from  a  legisla- 
tive rather  than  from  a  judicial  point  of  view, 
the  absence  of  a  jury  would  probably  be  an 
advantage  to  the  defendant,  as  juries  are 
apt  to  lean  tovrards  the  injured  party.]  More- 
over, another  consideration  in  the  matter  is 
that  the  Admiralty  Court  divide  the  damage  where 
both  vessels  are  in  fault,  and  there  are  cross  suits. 
[Blackburn,  J. — But  the  drowned  men  may  not 
themselves  have  been  to  blame  for  the  collision.] 
Next,  as  to  sect.  514  of  the  Merchant's  Shipping 
Act,  1854 :  The  effect  of  that  section  is  that  if  a 
shipowner  chose  to  come  in  and  admit  liability, 
the  Court  of  Chancery  might  determine  the 
amount,  a,ud  Hill  v.  Andus  (iuo.)  has  decided  that 
there  must  be  an  admission  of  liability.  Sect.  13 
of  the  Admiralty  Court  Act  1861.  confers  the  same 
powers  on  the  Court  of  Admiralty  only  when  the 
ship  is  *'  under  arrest."  Now  arrest  only  takes 
place  when  there  can  be  proceedings  in  rem.  The 
Common  Law  Procedure  Act  1860  has  by  sect.  35 
given  to  this  court  also  the  jurisdiction  of  the 
Court  of  Chancery  under  the  Merchant  Shipping 
Act  1854.  The  27  &  28  Vict.  c.  94,  amending 
Lord  Campbell's  Act,  assumes  that  the  parties  are 
only  able  to  proceed  in  the  common  law  courts, 
even  when  there  is  an  admission  of  liability,  for  it 
enacts  that  a  defendant  may  pay  money  into  court 
"  without  specifying  the  shares  into  which  it  is  to 
be  divided  by  the  jury."  The  Gulf  axe  (sup,)  was  a 
case  adjudicated  upon  by  the  learned  judge  whose 
decision  is  now  impagned.  In  TJieBeta  the  Privy 
Council  decided  that  a  suit  for  personal  injury 
could  be  maintained  in  the  Admiralty  Court. 
That  case  is  adverse  to  the  defendants,  but  it  may 
be  distinguished  from  the  present  one,  for  the 
persons  bodily  hurt  there  were  alive,  and  had  of 
course  a  righc  of  action  at  common  law.  There- 
fore the  judgment  amounts  only  to  this,  viz.,  that 
in  cases  where  there  was  a  remedy  at  common  law 
the  Court  of  Admiralty  now  has  jurisdiction  given 
by  the  Act  of  1861. 

Butt  Q.C.  in  reply. — Similar  powers  given  to 
Common  Law  Courts  by  sect.  35  of  the  Proce- 
dure Act  1860,  would  not  abrogate  those  of  the 
Court  of  Admiralty.  The  latter  court  has  now 
jurisdiction  in  peraonann  in  various  other  cases. 
No  argument  has  been  adduced  against  the  point 
as  to  the  peculiar  jurisdiction  of  the  Admiralty 
Court  over  foreign  ships.  It  is  dear  that  court 
has  power  which  is  daily  exercised  in  cases  where 
no  maritime  lien  exists.  The  Robert  Pow  (sup,)  is 
wrong;  and  it  was  on  contract.  The  case  of  the  Jda 
(eup.)  was  reargued  before  Sir  B.  Phillimore,  who 
decided  in  accordance  with  the  previous  judgment 
of  his  predecessor.  The  case  was  irst  decided 
before  the  passing  of  the  Act  in  question.  [Black- 
burn, J. — And  there  are  two  concurring  opinions, 
one  delivered  before,  the  other  afterwards,  thereby 
conclusively  showing  it  was  not  a  hasty,  but  a 
deliberate  judgment.]  In  the  Uhla,  reported  in  a 
note  to  the  iSylph  {sup,)  Dr.  Lusbington  says  that 
sect.  7  of  the  Admiralty  Court  Act  1861,  means 
"  every  case  of  damage  done  by  any  ship ;  there 


is  no  limitation,  no  restriction  expressed."  That 
the  jurisdiction  is  beneficially  exercised  is  evident 
from  thefsctof  plaintiffs  resorting  to  the  Admiralty 
Court  for  redress  under  Lord  Campbell's  Act. 
Nice  questions  would  arise  in  the  common  law 
courts  as  to  contributory  negligence — viz.,  whether 
the  family  of  a  seaman  might  not  be  disentitled  to 
recover  because  his  officers  or  comrades  in  whose 
watch  a  collision  occurred  may  have  been  guilty  of 
negligence,  although  the  sailor  himself  may  have 
met  his  death  while  he  was  below,  and  have  been 
himself  free  from  blame :  (Thoroughgood  v.  Bryan, 
8  C.  B.  115.)  That  case  is,  however,  much  doubted. 
[Hannen,  J.  referred  to  Cattlin  v.  HiUa  (8  C.  B. 
123.]  If  Thoroughgood  v.  Bryan  be  good  law  it 
migbt  be  an  answer.  It  must  be  remembered  that 
in  the  Admiralty  Coart  there  is  no  injurious  damage 
without  misfeasance.  Collisions  frequently  happen 
in  fogs,  when  no  blame  is  attributable  to  either 
vessels,  and  then  both  suits  are  dismissed.  If  this 
prohibition  were  to  issue,  seamen  and  passengers 
killed  by  foreign  ships  would  have  no  remedy. 

Our,  adv,  vuU. 
July  6. — The  Court  delivered  the  following  judg- 
ments, the  first  being  tbatof  the  Lord  Chief  Justice 
and  Haunen,  J.,  prepared  by  Cockburn,C.  J. — This 
was  a  demurrer  to  a  declaration  in  prohibition 
upon  an  application  made  to  this  court  to  prohibit 
a  suit  in  the  Court  of  Admiralty,  instituted  by  the 
defendants,  as  widows  or  surviving  relatives  of 
certain  persons  who  were  drowned  by  the  sinkini* 
of  a  vessel  called  the  St.  Bede,  which  wss  run 
down  in  a  collision  with  the  vessel  of  the  present 
plaintiffs,  called  the  Black  Swan,  occasioned, 
as  was  alleged,  by  the  negligence  of  the  person 
having  charge  of  the  latter  vessel.  The  plaintiffs 
tind  defendants  in  the  suit  in  the  Court  of  Admi- 
ralty excepted  to  the  jurisdiction  of  that  court  to 
entertain  the  suit,  but  that  plea  was  overruled, 
whereupon  they  applied  to  this  court  for  a  prohi- 
bition, and  the  question  which  presents  itself  for 
our  decision  on  the  present  record  is  whether  the 
Court  of  Admiralty  has  jurisdiction  to  entertain 
such  a  suit  or  not.  The  question  is  one  of  consider- 
able difficulty,  but  my  brother  Hannen  and  I  are,  on 
the  whole,  of  opinion  that  the  Court  of  Admiralty 
does  not  possess  the  jurisdiction  contended  for. 
The  question  turns  entirely  on  the  effect  ot  the 
7th  section  of  the  24  Vict.  c.  10.  Whatever  may 
have  been  the  pretention  of  the  Court.of  Admiralty 
in  ancient  times  to  jurisdiction  on  the  matter  of 
personal  injuries  arising  on  the  high  seas  as 
explained  by  Story,  J.  in  the  case  of  De  Lovio  v. 
Boit  (8up,)f  and  referred  to  by  Sir  B.  Philli- 
more in  the  case  of  The  Sylph  {sup,),  as  regards 
personal  injuries  caused  by  collision  it  is  ad- 
mitted that  no  such  jurisdiction,  independently 
of  recent  statutes,  existed  in  modern  times,  and 
it  is  too  plain  to  admit  of  doubt  that  the  right 
of  action,  created  for  the  first  time  by  the  9  &  10 
Vict.  c.  73,  and  the  27  &  28  Vict.  c.  95,  was  by 
these  Acts  confined  to  actions  brought  in  the  courts 
of  common  law.  It  is  not  contended  that  j urisdio- 
tion  was  conferred  by  these  Acts  on  the  Court  of 
Admiralty ;  the  jurisdiction,  if  it  exist  at  all,  mast 
have  been  cieatod  by  the  recent  legislation  for  the 
extension  of  the  Admiralty  jurisdiction.  The  7th 
section  of  the  24th  Vict.  c.  10, on  which  the  present 
q  uestion  depends,  is  in  these  few  words :  '*  The  High 
Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  damage  done  by  any  ship," — the  term 
ship  being,  by  the  interpretation  clause  2,  to  be 
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taken  to  include  "  any  description  of  vessel  ased  in 
nayigation  not  propelled  by  oars."  The  question 
is,  whether  personal  injury,  occasioned  by  the 
collision  of  two  vessels,  comes  under  the  term 
**  damage  "  as  used  in  this  section.  Now  the  words 
used  are  undoubtedly  very  extensive,  but  it  is  to 
be  observed  that  neither  in  common  parlance,  nor 
in  legal  phraseology,  is  the  word  "  damage  "  used 
as  applicable  to  injuries  done  to  the  person,  but 
solely  as  applicable  to  mischief  done  to  property ; 
still  less  is  this  term  applicable  to  loss  of  life  or 
injury  resulting  therefrom  to  a  widow  or  surviv- 
ing relative.  We  speak,  indeed,  of  damage  as 
compensation  for  injury  done  to  the  person,  but 
th^  term  **  damage  is  not  employed  interchange- 
ably with  the  term  injury  witn  reference  to  mis- 
chief wrongly  occasioned  to  the  person,  and  that 
this  distinction  is  not  a  matter  of  mere  verbal 
criticism,  but  it  is  of  a  substantial  character, 
and  necessary  to  be  attended  to,  is  apparent  from 
the  fact  that  the  Legislature  in  two  recent  Acts 
in  part  materia,  both  having  reference  to  the  lia- 
bility of  shipowners  in  respect  of  injury  or  damage, 
namely,  the  Merchant  Shipping  Act  1854  (17  &  18 
Yict  c.  104,  part  iz.)»  and  the  Merchanti  Shipping 
Act  Amendment  Act  1862  (25  &  26  Yiot.  c.  63), 
has,  in  a  series  of  sections,  carefully  observed  this 
distinctive  phraseology,  speaking  in  distinct  terms 
in  the  same  section  of  loss  of  life  and  personal 
injury  on  the  one  hand,  and  loss  or  damage  done 
to  ship's  goods  or  other  property  on  the  other.  In 
these  Acts  the  term  "  damage  "  is  nowhere  used 
as  applicable  to  injuries  done  to  the  person — it  is 
applied  only  to  property  and  inanimate  things. 
We  see  no  reason  to  suppose  that  the  Legislature, 
in  using  the  term  in  the  enactment  we  are  con* 
•idering.  had  lost  sight  of  the  diBtinction  uniformly 
observ^  in  the  preceding  statutes.  No  doubt  if 
there  were  anything  in  the  other  provisions  of  the 
Act  which  showed  that  the  term  "damage"  had 
been  here  employed  in  a  more  comprehensive 
sense,  we  ought  not  to  restrict  the  operation  of  the 
enactment  by  too  nice  a  regard  to  the  language 
used.  But  we  not  only  find  nothing  in  the  other 
provisions  of  the  statute  which  can  have  this 
effect ;  but  it  seems  to  us,  when  we  consider  what 
would  be  the  consequences  of  bringing  suits  insti- 
tuted under  Lord  Campbeirs  Act  within  the 
jurisdiction  of  the  Admiralty,  impossible  to  sup- 
pose that  the  Legislature  can  have  intended, 
under  a  general  enactment  like  the  present, 
as  it  were  by  a  sidewind,  to  effect  so  mate- 
rial a  change  in  the  rights  and  relative  posi- 
tion of  the  parties  concerned  in  such  an  action. 
The  purpose  and  effect  of  the  9  &  10  Vict.  c.  93,  was 
to  give  to  the  parties  who  acquired  a  right  of 
action  under  it  a  right  of  full  compensation  to  be 
recovered  by  the  procedure  of  the  ordinary  law  of 
the  land.  But  the  consequence  of  a  transfer  of 
the  jurisdiction  of  the  courts  of  common  law  to  the 
Court  of  Admiralty  would  be  not  only  to  deprive 
the  parties  of  the  common  law  procedure  and 
mode  of  trial,  but,  what  is  of  still  sreater  import- 
ance, materially  to  alter  their  substantive  rights 
and  relative  position  inasmuch  as  the  Court  of 
Admiralty  in  dealing  with  claims  for  damage — as, 
for  instance,  in  holding  that  where  both  vessels 
were  in  the  wrong  the  loss  is  to  be  decided  between 
ihem^acts  upon  principles  unknown  to  the  com- 
mon law,  and  which,  though  they  may  be  very 
proper  in  the  case  of  damage  done  by  one  vessel  to 
Miother  are  altogether  inapplicable  to  the  case  of 


personal  injury  or  the  right  to  compensation  given 
by  Lord  Campbell's  Act.  We  cannot  think  that 
the  Legislature  would  have  introduced  so  impor- 
tant a  change  without  an  enactment  referring  in 
express  terms  to  the  case  of  loss  of  life  or  personal 
injury  as  was  done  in  the  Merchant  Shipping  Acts 
already  referred  to.  It  is  true  that  in  these  Acts 
the  Legislature  has  interfered  with  and  abridged 
the  rights  of  parties  having  a  right  of  action 
under  Lord  Campbell's  Act  by  limiting  the  liability 
of  the  shipowner  in  case  of  collision  to  the  value 
of  the  ship  and  freight  and  enabling  the  lattor 
to  apply  to  the  Court  of  Chancery  for  protection 
against  any  demand  beyond  it,  but  in  doing  so  the 
Legislature  has  given  no  jurisdiction  in  reference 
to  loss  of  life  or  personal  injury  in  express  terms, 
and  has  not  contented  itself  with  the  general  term 
"  damage,"  but,  on  the  contrary,  has  confined  the 
use  of  the  latter  to  injury  to  ships  and  property  as 
distinguished  from  persons.  We  cannot  but  think 
that  what  the  Legislature  has  there  done  with 
reference  to  what  may  be  called  the  protective 
jurisdiction  of  the  Court  of  Chancery  created  by 
the  17  &  18  Vict,  a  104,  part  9,  and  the  general 
limitation  of  the  shipowner's  liability,  established 
by  the  latter  statute  of  the  25  &  26  Vict.  c.  63,  it  would 
have  done  in  the  present  instance  had  it  intended 
to  confer  the  initiative  jurisdiction  of  entertaining 
a  suit  instituted  under  Lord  Campbell's  Act,  by 
the  parties  entitled  to  sue  under  that  Act.  It  may 
be  said  that  if  the  enactment  of  the  7th  section  of 
24  and  25  Vict.  c.  10,  is  to  be  confined  to  damage 
done  to  property  in  case  of  collision,  the  enactment 
becomes  useless,  seeing  that  the  Court  of  Admiralty 
had  undoubted  jurisdiction  in  such  cases  before. 
But  if  the  language  of  Dr.  Lushington,  in  the 
case  of  The  Malvina  (sup,),  be  looked  at,  it  will  be 
seen  that  even  with  reference  to  the  jurisdiction  of 
the  admiralty  in  respect  of  damage  to  property, 
the  section  is  by  no  means  without  its  value.  By 
the  statute  of  13  Eic.  2,  c.  5,  the  jurisdiction 
of  the  admiral  being  expressly  limited  to  cases 
arisinff  on  the  high  seas,  it  was  therefore  ex- 
cluded in  respect  of  any  damage  occurring  on  any 
water  within  the  body  of  a  county.  By  the  Act 
of  the  3  &  4  Vict.  c.  65,  this  restriction  was  in- 
deed removed,  jurisdiction  being  given  in  respect 
of  all  claims  and  demands  whatsoever  in  the 
nature  of  damage  received  by  any  ship  or 
seagoing  vessel,  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a  county  or 
upon  the  high  seas  at  the  time  when  the  damage 
was  received,  in  respect  of  which  such  claim  is 
made.  But  the  jurisdiction  then  given  was  con- 
fined to  ships  and  seagoing  vessels ;  damage  done 
to  a  barge  or  other  vessel  used  for  inland  naviga- 
tion, would  not, have  been  within  the  jurisdiction. 
Hence,  Dr.  Lushington  says  that  from  the  use  of 
these  words  constant  confusion  had  arisen ;  when 
therefore  an  Act  was  passed  expressly  for  the 
purpose  of  placing  the  jurisdiction  of  the  Court 
of  Admiralty  on  a  broader  and  firmer  basis,  of 
making  it  what  it  had  not  before  been — a  court  of 
record — and  giving  it  many  of  the  powers  in  re- 
spect of  procedure,  previously  confined  to  the 
courts  of  common  law,  it  is  not  to  be  wondered  at 
that  a  provision  should  have  been  introduced  for 
setting  rid  of  the  difficulty  created  by  the  3  and  4 
Vict.  c.  65,  in  limiting  the  jurisdiction  to  any  ship 
or  seagoing  vessel,  by  including  within  it  damage 
done  by  any  description  of  yessel  used  in  naviga- 
tion not  propelled  by  oars.    Under  this  enactment 
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Dr.  LuahingtoD,  in  a  case  referred  to,  was  enabled 
to  hold  that  damage  done  by  a  ship  to  a  barge 
in  the  river  Thames  was  within  the  jurisdiction 
of  the  Admiralty.    However  large  the  words  of 
the  7th  section  may  be,  it  is  plain  that  the  opinion 
of  Dr.  Lashington  was  that  while  they  removed 
the  difficakies  arising   from  the  statute  Bic.  2, 
and  the  language  of  tbe3  <&  4  Vict.,  they  could  not 
operate  to  enlarge  the  jurisdiction  of  the  court  in 
respect  of  matters  which  were  not  within  it  before. 
In  the  case  of  the  Rohett  Tow  (Br.  &  Lush  102),  he 
says,  **as  in  the  former  stat'ite,  damage  here  means 
damage  done  by  collision,"  and  on  this  ground  he 
refused  to  entertain  a  claim  for  damage  occasioned 
by  a  vessel  by  negligence  in  towing.     It  is  true 
that  in  the  caso  of  the  TJhhi  (L.  Eep.  2  Adm.  29) 
Dr.  Lnshington  held  that  where  a  ship  had  driven 
against  a  breakwater,  and  had  done  damase  to  it, 
a  suit  in  the  Admiralty  Court  would  lie,  but  there 
the  damage  had  been  actually  done  to  the  break- 
water by  the  ship  itself,  and  the  case,  therefore, 
came  within  the  very  words  of  the  Act,  nor  was 
there  the  difficulty  we  have  pointed  out  in  the 
application  of  the  term  ''damage"  to   personal 
injury.     If  the  opinion  there  expressed  by  the 
eminent  authority  referred  to  was,  as  we  think  it 
was,  the  correct  view  of  the  enactment  in  question, 
it  would  appear  to  follow  that,  inasmuch  as  prior 
to  the  statute  the  jurisdiction   of  the  Court  of 
Admiralty  in  the  case  of  collision  did  not  extend 
to  loss  of  life  or  personal  injury,  no  enlargement  of 
the  jurisdicuion  to  claims  tbus  at  ising  can  be  held 
to  have  accrued  from  the  enactment  of  the  7th 
section,  and  that  is  the  coucln^iion  at  which,  though 
not  without  doubt  and    difficulty,    my    brother 
Hannen  and  I  have  arrived.    We  are  aware  that 
in  holding  that  the  Court  of  Admiralty  has  not 
acquired  jurisdiejrion  in  cases  within  the  9  &  10 
Vict.  c.  93,  we  are  taking  upon  ourselves  to  over* 
rule  oases  decided  by  very  high  authority.     In 
the  case  of  The  Sylph  (sup.)  the  present  judge  of 
the  Admiralty  Court  held  tlat  a  diver  who  had 
been  caught  by  the  paddle  wheel  of  a  steamer,  and 
had  suffered   personal  injury,  might  maintain  a 
suit  in  that  court.    In  the  subsequent  case  of  TJie 
ihild/axe  (8up.)  the  same  learned  j  udge  held,  though, 
as  be  himself  declares,  not  without  doubt  and 
hesitation,  that  a  claim  arising  on  Lord  Camp- 
beirs  Act  was  within  the  jurisdiction  of  the  court. 
In  the  still  later  case  of  The  Beta  (sup*)  the  plaintiff 
having  brought  his  suit  in  the  Court  of  Admiralty 
in  respect  of  per&onal  injuries  sustained  through  a 
collision  between  a  ship,  on  board  of  which  he  was 
serving,  and  the  defendant's  vessel,  the  defendants 
excepted  to  the  jurisdiction  ;  and  the  judge  having 
rejected  their  petition,  and  the  case  having  been 
brought  before    the  Judicial  Committee  of  the 
Privy  Council  on  appeal,  that  court,  without  even 
calling  on  the  counsel  for  the  respondents,  dis- 
missed  the  appeal  wiih  costs.    We  have,  of  course, 
felt  greatly  pressed  by  the  weight  of  the  decision 
of  a  court  of  such  high  authority,  but  we  have 
been  unable  to  bring  ourselves  to  adopt  the  same 
view.    The  grounds  of  the  decision,  which  appears 
to  ud  to  have  been  arrived  at  somewhat  hastily, 
are  very  briefly  given  in  the  report  of  the  case, 
but  the  difficulties  which  have  stood  in  our  way 
in   taking  the  same  view  of   the  effect    of  the 
7th  section,  and  which  have  led  us  to  an  opposite 
conclusion,  do  not  appear  to  have  been  present 
to  the  minds  of  the  members  of  the  Committee 
who  took  part  in  the  decision.     Whatever  de- 


ference we  should,  under  other  circumstances,  feel 
bound  to  show  to  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council  as  an  appellate 
tribunal,  in  the  exercise  of  our  jurisdiction  now 
invoked  we^  can  only  look  upon  it  as  forming 
a  branch  of  the  Court  of  Admiralty,  and  as,  after 
having  given  the  case  our  best  consideration,  we 
arrive  at  the  conclusion  that  the  Legislature,  ia 
omitting  all  ^-eference  to  loss  of  life  or  personal 
injury,  such  as  is  to  be  found  in  th«)  Merchant* 
Shipping  Acts,  cannot  properly  be  taken  to  have 
intended  to  give  jurisdiction  in  respect  of  such 
matter  by  use  of  the  term*'  damage,"  and  thereby 
mauerially  to  alter  the  rights  accruing  under  Lord 
Campbell's  Act,  we  are  bound,  notwithstanding 
the  weight  of  the  authority  we  have  referred  to,  to 
give  effect  to  our  opinion,  by  giving  judgment  for 
the  plaintiffs  in  prohibition. 

Blackbuiin,  J. — I  have  entertained  doubts  in 
this  case,  not  altogether  removed,  but  which  are 
not  strong  enough  to  make  me  dissent  from  tbia 
judgment,  or  even  to  make  me  require  further 
time  for  consideration.  I  agree  that  the  whole 
question  depends  upon  the  construction  of  the 
statute  24  Viet.  c.  10,  and  I  also  agree  that  in  a 
case  of  prohibition,  where  we  are  called  upon  to 
restrain  the  Court  of  Admiralty,  we  are  not  bound 
by  any  decisions  either  in  the  Court  of  Admiralty 
or  in  the  Court  of  Privy  Council  when  sitting  in 
an  appeal  from  that  court,  though  their  reasons 
are  to  be  weighed  with  great  respect.  I  cannot 
concur  in  what  is  said  by  the  Privy  Council  in  the 
case  of  The  Befa,  viz.,  that  there  was  every  reason 
for  the  Legislature  enacting  that  whioh  tbe  oourt 
below  holds  to  have  been  enacted.  On  the  con- 
trary t  feel  the  full  force  of  the  objtctions  stated 
in  the  judgment  just  delivered  to  the  Legislature 
so  enacting ;  I  think  that  the  Legislature,  if  such 
was  their  intention,  have  been  guilty  of  an  impro- 
vident and  hasty  piece  of  legislation,  more  par- 
ticularly in  not  providing  for  tbe  difficulties  as  to 
the  mode  of  assessing  the  damages,  and  by  not 
enacting  whether  the  civil  law  or  the  common  law 
is  to  be  fol levied  in  cases  where  the  injured  or 
slaughtered  man  was  partly  to  blame.  I  feel  also 
strongly  that  it  rests  on  the  defendants  in  this  suit 
to  satisfy  us  that  the  Legislature  affirmatively  ex- 
pressed an  intention  to  confer  on  the  Admiralty  a 
ne w  j  urisdiction  so  extensive  as  is  said.  My  doubt 
however  has  been  whether  the  words  used  by  the 
Legislature  are  not  such  as  to  show  that  the  Legis- 
lature have  so  enacted,  in  a  way  I  think  rash  and 
careless,  but  still  have  so  enacted.  I  do  not 
dissent  from  a  judgment  which  seems  to  me  to 
have  the  effect  of  putting  that  meanirg  on  the 
words  of  the  Legislature,  which  in  my  opinion  they 
should  have  intended  to  express,  but  I  much  doubt 
too  whether  they  have  expressed  such  an  intention 
to  give  this  jurisdiction,  to  permit  me  to  cononr  in 
the  judgment,  though  I  sincerely  hope  that  the 
statute  may  ultimately  be  held  to  have  the  mean- 
ing put  upon  it  by  the  judgment  of  the  majority. 
Judgment  for  the  plaintiffs  in  prohibition. 

Attorney  for  plaintiffs,  T.  Cooper. 

Attorneys  for  defendants,  Hilly er  and  Fenwich* 
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JUBZCZAL  COMMITTEE  OF  THE 
PBIVT  COUNCIL. 

Btported  bj  Douolas  KuiosrOBO.  Esq^  Barrister.At-Lftw. 

Monday,  Feb,  20,  1871. 
(Present:  The  Righti  Hon.  Lord  Romillt,  M.R,. 
Sir    Jahbs  W.   Coltile  and   Sir  Robert   J. 

PUILLIMORB.) 

Reg.  (app.)  v,  McClbvertt  (reap.);  The 
•'  Tblbgea?o  "  or  ••  Restauraciom." 
"Piracy — Forfeiture  of  ship — Sale, 
The  taint  of  piracy  dope  not,  in  the  nhsence  of  eon^ 
riction  or  condemn ai ion,  continuet  like  a  maHtime 
lien,  with  a  ship  through  hpr  trans  fern  to  various 
oujnf^s,  and  therefore  a  ship  duly  sold  by  public 
atidion  to  a  bona  fide  and  innncnnt  purchaser, 
cannot  be  afterwards  arrested  and  condemned,  on 
account  of  former  piratical  acts,  at  tlie  suit  of  the 
Croum. 

This  was  an  appeal  from  the  jadj^ment  of  the 

i'adge  of  the  Vice- Admiralty  Coart  of  the  Virgin 
sl^ds,  in  a  can^e  promoted  by  the  Crown  against 
the  steam  ship  TtUgrafo  or  Btstaiiracion,  alleged  to 
be  forfeib  to  the  Crown  for  piracy,  in  which  pro- 
ceeding the  respondent,  Aa^ustus  McCIeverty, 
appeared  under  protest  to  the  jurisdiction. 

The  facts  shortly  were  these :  Id  May  1869.  the 
TeUgrafo  was  bought  at  St.  Marc,  in  Hayti,  from 
M  BriMsh  sobject,  by  the  revolutionary  goyern- 
roeot  of  Hayti.  The  ship  haying  been  equipped 
as  an  armed  yessel,  was  afterwards  employed  in 
Rcta  of  hostility.  In  July  1869  the  ship,  then 
lying  in  a  port  of  the  island  of  Tortola.  was  sold 
by  public  anotion,  and  purchased  by  the  respon- 
dent, a  British  subject.  In  Jan.  1870  the  ship 
was  arrested,  as  a  piratical  ye^isel,  by  a  warrant 
from  theVice*  Admiralty  Court  of  theYirginlslands. 

The  court  below  ordered  restitation  oithe  yessel, 
hot  withoat  costs  or  damages. 

Thereupon  the  present  appeal  was  brought. 

Sir  jB.  Collier,  Q.C.  (Atforn^^y-General)  Sir 
Travels  Tiviss,  Q-C,  and  Archibald  for  the  appel- 
faint. 

S'lrR,  Palmer,  Q C,  Semper,  Shortt,  Blake,  and 
Sh^  for  the  respondent. 

Jadgment  was  deliyered  by  Sir  Robert  Philli- 
XORE. — This  is  an  appeal  from  a  sentence  of  the 
judge  of  the  Court  of  Vice- Admiralty  in  the  Virgin 
Islands.  By  that  tribunal  a  warrant  of  arrest  had 
been  decreed,  on  the  motion  of  the  adyocate 
lor  the  Crown,  in  a  prosecution  against  a  steam 
vessel  called  the  fvlegrafo  or  Ilesfauracion,  as  a 
pirate  vessel.  Her  owner  appeared  under  protest, 
to  the  jurisdiction  of  the  court,  and,  after  hearing 
an  elaborate  argument  from  counsel  which  occu- 
pied several  days,  the  learned  judge  pronounced 
for  the  protest,  and  decreed  restitution  to  the 
claimant,  but  gave  no  damages  or  costs.  From 
this  sentence  the  Crown  has  appealed,  and  the 
cltimaot  has  adhered  to  the  appeal  so  far  as  the 
sentence  affected  the  question  of  damages  and 
costs.  The  proceedings  in  the  court  below  were 
confined  to  what  is  known  in  the  Admiralty  Court 
as  an  Act  on  petition,  in  which  the  protest  was 
f^i  oat.  An  answer  to  that  Act  was  given  in  on 
behalf  of  the  Crown,  and  a  rejoinder  on  behalf  of 
tho  claimant.  The  averments  in  these  summary 
pleadings  were  supported,  as  is  usual,  by  afiidavits 
from  both  parties ;  some  of  those  filed  on  behalf  of 
the  claimant  were  set  aside  by  the  court  as  having 
been,  in  the  circumstances,  improperly  fi^ed,  and 


these  have  been  printed  in  the  papers  laid  before 
this  tribunal.     Their   Lordships  have,  however, 
been  careful  to  confine  their  attention  to  those 
afiidavits  and  documents  which  the  court  below 
admitted  and  referred  to.     Even  these,  it  must 
be  observed,  exceeded,  to  a  certain  extent,  tho 
technical  limits  within  which,  having  strict  regard 
to  the  character  of  the  proceeding,  namely,  a  pro- 
test to  the  jurisdiction,  they  would  have  been  kept 
by  a  court  more  accuston^ed  to  exercise  juris- 
diction of  this  kind;  and  it  has  been  contended  at 
this  bar  by  the  law  officers  for  the  Crown,  the 
appellant,  that  the  protest  upon  the  question  of 
jurisdiction,  the  ouly  question  for  consideration  in 
the  court  below  and  here,  is  not  sustained  by  the 
evidence,  that  that  protest  should  be  orerruled, 
and  that  they  ought  to  be  allowed  to  entablish  by 
plea  and  proof  in  a  formal  manner,  and  according 
to  due  course  of  law,  the  merits  of  their  case 
against  the  steamship.      The    protest  and    the 
answer,   however,  raise  various  important  ques- 
tions of  public  and  international  law  which  appear 
to  have  been  fully  argued  in  the  court  below,  are 
referred  to  in  the  judgment  of  that  court,  and 
haye  been  much  insisted  upon  by  the  appellant 
before  tbis  tribunal,  namely,  whether  the  acts  of 
the  former  master  and  crew  of  this  vessel  were  of 
a  piratical  or  belligerent  character,  whether,  if 
piratical,  they  were  done  within   the  territorial 
waters  of  a  foreign  state,  and  therefore  justiciable 
only  by  that  state,  or  whether,  being  done  upon 
the  seas,  though  within  territorial  waters,  they 
were  not,  according  to  the  law  of  nations,  ]usti'*i« 
able,  as  piratical,  by  tne  tribunals  of  every  state. 
It  appeared,  however,  to  their  Lordships,  during 
the  course  of  the  argument,  that  there  were  facta 
admitted  or  proved  in  this  case,  as  it  was  cou* 
ducted  by  both  parties  in  the  court  below,  which 
rendered  any  decision  upon  these  grave  and  im- 
portant matters  unnecessary.  The  protest  among 
other  allegations  contained  the  following  : — **Nor 
had  the  said  Isaac  Farriugton,  the  seizor,  in  the 
absence   of    any    adjudication    pronouncing    the 
said  steamship  to  have  been  engaged  in  acts  of 
piracy,  or  to  have  been  the  property  of  pirates,any 
authority  to  seize  and  detain  the  said  steamship^ 
which  bad  been  purchased  at  public  auction  by 
the  said  Augustus  McCleverty,  nor  can  the  said 
steamship    Bestauracion,    late     Tflegrafo,     thus 
illegally  seized,  be  brought  within  the  jurisdiction 
of,  or  her  alleged  acts  of  piracy  be  recognisable  by, 
this  honourable  court."  The  answer  does  cot  deny 
the  facts  of  the  sale  and  ownership  as  here  stated, 
but  alleges  that  the  ship  being  found  in  the  port, 
justified  the  seizure  and  warranted  the  jurisdiotion 
of  the  court.     Vn  the  3rd  May  1869  the  Tttegrafo 
was  at  Santo  Marco,  a  Haytian  port ;   at  which 
time  it  would  appear  that  a  civil  war  existed,  or 
an  insurrection  had  broken  out  in  the  island  of 
San  Domingo.  The  TeZf(jrra/b,  afterwards  equipped 
as  an  armed  vessel,  did  various  acts  of  hostility, 
alleged  on  the  one  side  to  be  piratical  and  en  the 
other  to  be  belligerent,  upon  various  parts  of  the 
coast  of  San  Domingo.    She  was  then  owned  and 
commanded  by  one  Domingo  Accevedo.      On  the 
8th  June  she  was  commisioned   by  the  revolu- 
tionary government  of  San  Domingo,  having  on 
board  her  Gregorio  Luperon,  general-in-chief  of 
the  Republican  forces; on  the  6th  July  she  landed 
troops  at  Barrahona  on  the  island,  and  about  the 
12th  July  she  came  into  the  port  of  Road  Towb, 
Tortola ;  on  the  2l8t  July  she  was  sold  by  publio 
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aaction  for  10,025  dollars  in  a  formal  and  regular 
manoer  by  ber  owner  to  ber  present  possessor, 
Mr.  McCleyerty,  and  sbe  paid  to  tbe  Britisb 
Cbvernment  certain  does  apon  tbe  auction,  accord- 
ing to  tbe  law  of  tbe  place ;  and  it  was  not  till  tbe 
19tb  Jan.  1870  tbat  sbe  was  arrested  by  a  warrant 
from  tbe  Court  of  Yice-Adtniralty,  as  a  piratical 
vessel ;  sbe  was  at  tbat  time,  and  bad  been  since 
tbe  montb  of  July,  in  tbe  possession  of  a  Britisb 
owner,  not  connected  in  any  way  witb  ber  previous 
action,  wbetber  piratical  or  belligerent,  on  tbe 
coast  of  San  Domiugo ;  not  an  agent  acting  col- 
lusively  for  ber  former  owner,  for  no  sucb  sugges- 
tion is  made  in  tbe  affidavit  wbicb  led  to  tbe 
warrant  or  in  tbe  subsequent  affidavits  filed  by 
tbe  court,  but  a  bond  fide  purcbaser,  at  a  pnblio 
Bale  for  value.  Tbis  being  the  state  of  facts  appa- 
rent on  tbe  face  of  tbe  proceedings,  and  taken  into 
tbe  consideration  of  tbe  court,  tbeir  Lordsbips 
were  anxious  to  know  on  wbat  autbority  of  prin- 
ciple or  precedent  tbis  vessel  could  be  arrested  as 
belonging  to  a  pirate.  No  precedent  baa  been 
cited  to  their  Lordsbips,  but  it  has  been  strongly 
contended  tbat  tbe  principles  of  law  applicable  to 
tbe  cases  of  piracy  warrant  tbe  arrest.  Many 
authorities  were  cited  for  tbe  purpose  of  establiab- 
ing  tbe  position  tbat  tbe  goods  of  pirates  cannot 
be  transferred  by  tbe  pirates  to  a  third  party. 
That  goods  piratically  taken  cannot  be  transferred 
to  a  third  party  as  against  tbeir  legitimate  owner 
is  an  undoubted  proposition  of  public  and  of  in- 
ternational law;  but  tbe  further  and  different 
proposition  tbat  tbe  ship  of  tbe  pirate,  which  has 
not  been  taken  from  another  person,  cannot  be 
transferred  to  an  innocent  purchaser  for  valu«),  is 
not  supported  by  any  of  tbe  authorities  cited.  The 
goods  of  pirates  are  forfeited  to  tbe  Crown  in  her 
Office  of  Admiralty,  but  not  until  after  conviction, 
and  tbe  ship  of  the  pirate,  but  not  until  after 
condemnation;  or,  as  it  is  correctly  stated  in 
Bacon's  Abridgment,  "Piracy,"  "tbe  goods  of 
pirates  not  taken  from  others,  belong,  after  at- 
tainder, to  tbe  Crown  or  its  grantee ;  and  those  of 
wbicb  others  have  been  despoiled  will  be  forfeited 
in  tbe  same  manner  if  the  owners  come  not  within 
a  reasonable  time  to  vindicate  their  pronerty.*' 
The  cases  establish  tbis  position,  tbat  tbe  Court  of 
Admiralty  has  jurisdiction  to  entertain  a  suit, 
usually  though  not  always  instituted  in- a  civil 
form,  for  restitution  of  goods  piratically  taken  on 
tbe  high  seas.  Tbe  question  of  restitution  migbt, 
in  fact,  be  raised  by  two  modes  of  civil  proceeding 
—either  by  wbat  is  technically  called  a  cause  of 
possession,  as  in  tbe  Hie  Segredo  or  Eliza  Cornish 
(1  Spinks,  37),  in  1853,  and  in  a  recent  case,  the 
Mary  otherwise  Alexandra  (18  L.  T.  Rep.  N.  S. 
891),  in  which  tbe  United  States  of  North 
America  were  the  claimants;  or  by  a  cause 
of  piracy  civil  and  maritime  {causa  epolii 
civilis  et  marifima).  In  tbe  case  of  tbe  Her- 
cules (Cbitty ;  2  Dobson,  Ad.  Eep.  369),  Lord 
Stowell  considers  tbe  whole  question  of  the 
authority  of  tbe  Court  of  Admiralty  in  this  matter. 
And  it  is  necessary  to  observe  bow  clearly  tbe 
important  distinction  is  taken  between  private 
owners  seeking  a  restitution  of  tbeir  goods,  and  tbe 
Crown  or  Lord  High  Admiral  proceeding  pro  pub- 
lied  vindicfd,  for  condemnation  or  conviction.  In 
tbe  Hercules,  an  application  was  made  to  tbe  court 
on  behalf  of  Spanish  subjects,  who  prayed  restitu- 
tion of  certain  moneys  in  possession  of  the  court, 
alleged  to  be  tbe  proceeds  of  goods  piratically 


taken.    Lord  Stowell,  in  tbe  course  of  bis  judg* 
ment  (2  Dods.  373),  observed  : 

The  objectiona  stated  in  ar^ment  are  prinoipaUy 
three :  first,  that  there  should  be  a  preoediog  oonviotion 
of  piraoy ;  that  this  hat  not  been  generally  required  is 
sufficiently  clear.  It  ia  true  that  where  the  Lord  Admiral 
proceeds  pro  interesae  8%m>^  upon  hia  royal  grant  bona 
piratarum,  x.  e ,  their  own  proper  goods,  not  goods  of 
others  nnlawf  ally  taken  on  the  sea,  he  mnst  show  that  tbe 
party  has  been  attainted  of  piraoy  {Primston  and  others 
V.  The  Admiralty) ;  but  when  a  person,  so  despoiled  of 
his  own  goods,  proceeds  merely  for  restitution,  no  such 
preliminary  ia  reqaired.  Some  of  the  prooeedinge  here 
are  by  articles,  which  of  themseWas  are  of  a  criminal 
nature,  and,  therefore,  could  not  have  been  preceded  by  a 
conviction.  Others,  as  in  the  case  of  Eglesfield  and 
others,  merely  civil,  oy  libel,  or  without  reference  to  any 
antecedent  conviction,  nor  has  any  such  antecedent  con- 
viction been  traced.  In  the  case  reported  in  Bulstrode 
(PeloAfe^s  case),  likewise  in  the  4th  Institute,  where 
the  Spanish  ambassador  proceeded  for  the  restitution 
of  Spanish  goods  taken  on  the  high  seas  from  Spanish 
subjects  (and  the  ambassador  of  that  country  appears 
to  have  been  a  frequent  party  in  suits  of  this  nature), 
and  where  the  adverse  party  Pelase,  was  a  Jew,  setting 
up  a  commission  from  Morocco,  the  court  said  he  oould 
not  be  proceeded  against  criminally,  for  it  was  not  a 
robbery  (I  presume  on  account  of  his  commission), 
but  that  they  might  deal  civilly  with  him  for  them  in  the 
Admiralty,  and  that  he  ought  to  answer  for  them  there 
civilly.  And  per  curiam  he  may  answer  the  suit  as  to 
the  point  of  restitution.  And  it  appears,  as  far  as  I 
can  collect  it,  the  settled  law  that  without  a  conviction 
the  par^  might  proceed  for  what  is  termed  the  point  of 
restitution. 

In  another  part  of  bis  judgment  Lord  Stowell 
says: 

A  third  objection  is,  that  the  act  of  piraov,  being  a 
crime,  oould  not  be  considered  by  the  common  law  as  tba 
proper  subject  of  a  civil  suit  for  restitution.  And  it  is 
certainly  a  known  principle  of  common  law  that  a  civil 
suit  cannot  be  founded  on  a  felony,  for  that  would  ap* 
proach  to  what  is  termed  a  compounding  of  a  felony. 
The  civil  demand  merges  in  the  felony.  The  common 
law  rather,  perhaps^  considers  that  detnand  as  in  the 
nature  of  a  debt  arising  upon  something  like  a  contract, 
and  ex'maleficio  non  oritur  contractus.  Whether  tbia 
principle  was  imported  (though  with  a  more  technical 
meaning)  from  the  civil  law  (where  I  am  not  certain  it  is 
to  be  found  in  terms),  or  whether  this  mode  of  consider- 
ing the  demand  as  merged,  is  not  a  principle  coeval  and 
congenial  with  the  fundamental  principles  of  the  common 
law  itself,  is  more  than  I  can  presume  to  say.  But  I 
take  the  rule  to  be  confined  to  such  maleficia  as  tbe  law 
technically  considered  as  felonies,  or  as  felonies  and 
something  more  than  felonies,  aa  high  treason.  To  mis- 
demeanors, or  other  offences  differently  qualified,  tbe 
policy  of  the  law  has  not  applied  it.  Now  piraoy  is  cer- 
tainly not  considered  as  a  felony  at  the  common  law.  It 
is  expressly  so  laid  down  by  Lord  Hale.  Paidon  of  all 
felonies  reacheth  not  piracy.  The  principle,  therefore, 
does  not  reach  it,  at  leMt  in  its  ordinary  extent ;  and 
looking  to  what  has  taken  place  in  the  cases  of  prohibi- 
tion alluded  to,  I  am  led  rattier  to  infer  that  it  could  not 
be  extended  to  a  crime  belonging  to,  and  defined  by, 
another  system  of  jurisprudence,  and  where  reasons  of 
legal  policy  and  convenience  rather  appear  to  oppose  its 
introduction ;  for  though  the  law  mav  very  justly  and  oom- 
modiously  apply  its  own  peculiar  prlnciplea  to  its  subjeote 
in  their  ordinary  transaiotions,  governed  immediately  by 
its  own  rulers,  and  may,  therefore,  compel  such  indivi- 
duals to  give  up,  pro  puhUcA  vindictd,  and  for  the  protec- 
tion of  the  community,  their  own  private  claim  of  indem- 
nification for  any  wrong  they  may  have  suffered,  it  by  no 
means  follows  that  where  the  wrong  done  is  contra  jus 
gentium,  and  the  foreign  sufferer,  standing  upon  that  law, 
requires  a  reparation,  the  common  law  of  this  country 
would  impose  upon  him  the  burthen  of  sacrificing 
his  private  rights,  so  founded,  to  the  duty  of  protecting 
the  interest  of  the  country  of  the  offender,  by  confining 
the  whole  of  his  remedy  to  the  nselesa  privilege  of  a 
criminal  prosecution. 

As  far  as  I  am  enabled  to  infer  from  the  cases  of 
attempted  prohibition,  the  common  law  has  made  no  such 
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demand,  b«t  haa  admitted  tha  proeeontion  of  a  dyil  siiit 
for  the  point  of  reatitntion,  either  ezclnsiyely  of  a  orimiiial 
proeeoation,  or  in  oonjnnotion  with  it. 

To  the  same  effect  is  the  old  case  Radley  and 
Belbow  T.  Egle»field  and  Whital,  reported  in 
Yen  trie,  p.  178,  and  referred  to  by  Lord  S  to  well 
in  this  judgment.  The  present  case,  however,  is 
clearly  distinguishable  from  all  these  cases ;  here 
no  private  owner  is  seeking  restitution  of  his  ship, 
bat  the  Crown  is  proceeding  pro  puhlicd  vindictd, 
without  previous  condemnation  or  conviction, 
against  a  vessel  neither  now  piratically  owned  nor 
stated  to  have  been  piratically  taken  from  any  pre* 
vious  owner.  There  is  no  authority,  their  Lord- 
ships think,  to  be  derived  either  from  principle  or 
from  precedent  for  the  position  that  a  ship  duly 
sold,  before  any  proceedings  have  been  taken  on 
the  part  of  the  Crown  against  her,  by  public  auction 
to  a  bond  fids  and  innocent  purchaser,  can  be  after- 
wards arrested  and  condemned  on  account  of  former 
piratical  acts  to  the  Crown.  The  consequence  flow- 
iof;from  an  opposite  doctrine  are  very  alarming.  In 
this  case  six  months  have  elapsed  between  the  sale 
and  the  arrest;  but  upon  the  principle  contended  for, 
six  of  any  number  of  years  and  any  number  of  bond 
fide  sales  and  purcliases  would  leave  the  vessel 
liable  to  condemnation  on  account  of  her  oriinnal 
sin.  Their  Lordships  are  of  opinion  that  the  taint 
of  piracy  does  not,  in  the  absence  of  conviction  or 
condemnation,  continue,  like  a  maritime  lien,  to 
travel  with  the  ship  through  her  transfers  to 
various  owners.  Assuming,  therefore,  that  this 
vessel  had  been  piratically  navigated  previous  to 
her  transfer  (a  fact  which  their  Lordships  are  very 
far  from  saying  appears  upon  the  affidavit  which 
led  to  the  warrant  of  arrest),  their  Lordships  have 
arrived  at  the  conclusion  that  the  court  ought  not 
to  have  arrested  a  vessel  which  for  many  months 
had  been  in  the  undisputed  possession  of  a  bond 
fide  purchaser  by  public  auction  on  account  of 
piratical  acts  alleged  to  have  been  committed  from 
on  board  of  her  before  the  sale  took  place.  Their 
Lordships,  therefore,  will  humbly  advise  Her 
Majesty  that  the  sentence  of  the  court  below 
should  be  affirmed,  so  far  as  relates  to  the  dis- 
missal of  this  suit  Their  Lordships  will  direct 
that  the  respondent  have  his  costs  of  the  appeal  to 
Her  Majesty  in  coundl,but  not  the  costs  of  his  own 
adherence  to  the  appeal,  and  no  costs  in  the  court 
below  and  no  damages. 

Judgment  affirmed. 

Solicitor  for  the  appellant,  j^.  H,  Dyke,  H.M.'8 
Procurator-General. 

Solicitors  for  the  respondent,  /.  and  0.  Bobinson. 


Thureday,  June  15,  1871. 
(Present :  The  Right  Hon.  Sir  Jambs  W.  Colvile, 
Sir  Joseph  Napieb,  Lord  Justice  James,  and 
Lord  Justice  Mellish.) 

The  Sappho. 
Salvage— 8hip$  belonging  to  same  oumers. 
When  salvage  services  are  performed  by  one  ship  to 
another,  and  both  ships  belong  to  the  same  owner, 
the  erew  of  the  ship  which   has  performed  the 
salvage  services  is  entitled  to  salvage  reward,  if  the 
services  rendered  are  not  euch  as  the  crew  are 
b&und  to  perform  under  their  contract. 
This   was   an    appeal   from  a  judgment  of  the 
Admiralty  Court  in  a  cause  of  salvage  instituted 
on  behalf  of  the  boatswain  and  seventeen  seamen  of  i 
Vol.  L,  N.  S. 


the  steamship  Nero  against  the  steamship  Sappho. 
Both  the  ships  belonged  to  the  same  owner.  Sir 
R.  J.  Phillimore,  by  hisjudgment  of  July  27, 1870, 
decided  that  the  plaintiffs  were  entitled  to  salvage, 
and  awarded  350L  :  (23  L.  T.  Rep.  N.  S.  710.) 

Olarhson  for  the  appellants. 

Deane,  Q.C.  and  Gibson  for  the  respondents. 

Judgment  was  delivered  by  Mellish,  L.  J. — 
This  is  a  suit  fcr  salvage,  and  it  raises  a  ques* 
tion  of  considerable  importance,  namely,  whether, 
when  salvage  services  are  performed  by  one  ship 
to  another,  and  both  ships  belong  to  the  same 
owner,  the  crew  (and  the  master  also  were  he  to 
claim  it)  of  the  ship  which  has  performed  the  sal- 
vage services  is  entitled  to  salvage  remuneration  P 
It  certainly  seems  curious  that  this  question  has 
never  been  decided  on  principle  at  all.  It  was  very 
much  considered  in  the  case  of  the  Maria  Jane 
(14  Jur.  857),  which  is  said  to  be  an  authority,  that 
in  no  case  where  the  ship  belongs  to  the  same 
owners  can  any  salvage  remuneration  be  recovered. 
But  when  the  facts  of  that  case  are  looked  at,  their 
Lordships  do  not  think  that  Dr.  Lushington  in- 
tended to  lay  down  any  such  general  rule.  There 
the  ships  belonging  to  the  same  owner  were 
engaged  in  the  African  trade.  It  is  stated  in  the 
judgment  that  it  was  part  of  the  general  arrange- 
ment that  the  ships  of  the  same  owner  and  the 
crews  of  the  same  owner  should  render  mutual 
assistance  to  each  other,  and  the  real  question 
seems  to  have  been  whether  the  services  there  ren- 
dered did  go  beyond  that  mutual  assistance  which 
under  the  circumstances  of  the  African  trade  and 
according  to  the  well-known  usages  of  that  trade, 
one  ship  was  bound  to  render  another  P  Dr.  Lush- 
ington, after  all,  puts  the  case  upon  what  appears 
to  their  Lordships  to  be  the  true  principle, 
namely,  whether  the  services  rendered  were  ser- 
vices which  under  their  contract  the  seamen  were 
bound  to  perform,  and  for  which  they  are  remu- 
nerated by  their  wages  P  (a)  It  is  quite  clear  that  as 
a  general  rule  of  law  seamen  cannot  recover  sal- 
vage remuneration  for  services  which  by  their  con- 
tract they  are  bound  to  perform,  and  therefore  they 
never  recover  salvage  remuneration  for  services 
connected  with  the  saving  of  their  own  ship  as 
long  as  the  relation  of  master  and  servants  be- 
tween them  and  their  owner,  with  reference  to  that 
ship,  continues.  But  it  has  never  been  laid  down, 
and  their  Lordships  are  not  disposed  to  lay  down, 
that  if  a  seaman  performs  services  for  the  benefit  of 
his  owner  which  are  not  within  his  contract,  he  can- 
not be  entitled  to  salvage  remuneration.  Their  Lord- 
ships do  not  say  services  which  he  is  not  bound  to 
perform,  because  it  may  be  that  as  an  ordinary  inci- 
dent of  a  voyage  if  a  ship  meets  another  ship  in  dis- 
tress, and  themasterorderstheseamenof  his  ship  to 
give  assistance,  they  are  to  a  certain  extent  bound 
to  give  assistance,  but  then  for  that  assistance,  if 
salvage  services  are  rendered,  they  are  entitled  to 
receive  salvage  remuneration.  Thnir  Lordships 
do  not  see  why  the  case  should  be  different  if  it 
turn  out  that  the  ship  to  which  the  service  is 
rendered  belongs  to  the  same  owner.  The  ordinary 
contract  which  a  seaman  enters  into  certainly  says 

(a)  Dr.  Lushington,  in  his  judgment  in  the  Collier 
(L.  Rep.  1  Adm.  83,  85),  says  that  the  Maria  Jane  was 
aeoidea  on  the  ground  that  the  charterer  was  in  posses- 
sion of  the  salved  vessel  under  the  charter  party,  so  as  to 
divest  the  owners  of  their  ownership  for  the  time  being. 
(See  also  the  Caroline,  Lush.  334  ;  5L.  T.  i&ep.  N.  S.  8». 
—En).  T 
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nothing  about  renderiDg  services  to  another  ship. 
He  does  something,  therefore,  whioh  is  not  within 
his  contract.  It  may  be  that  he  oaght  to  do  it 
because  it  is  an  ordinary  incident  that  he  shoald 
do  it.  but  then  if  it  is  an  ordinary  incident  that  he 
should  do  it,  and  if  he  does  it,  not  because  it  is 
within  his  contract,  but  for  the  reason  Lord  Stowell 
assigns  in  the  case  of  the  Waterloo  (2  Dods.  443), 
where  he  says  that  nobody  but  a  freebooter  would 
refuse  to  render  assistance  under  such  circum- 
stances, and  that  there  is  a  moral  duty  to  render 
assistance, — if  he  performs  that  duty  towards  a  ship, 
though  it  may  be  belonging  to  the  same  owner, 
because  of  that  moral  duty,  and  not  because  it  is 
within  his  original  contract  of  service  with  his 
owner,  thera  does  not  appear  to  be  any  good  reason 
why  the  ordinary  consequence  should  not  follow, 
namely,  obat  for  this  extraordinary  service  he  should 
receive  the  remuneration  which  the  law  gives  him. 
That  appears  to  be  in  accordance  with  the  ordinary 
rules  laid  down  by  Lord  Stowell,  and  all  the  great 
authorities  respecting  salvage,  that  it  is  a  right 
very  much  favoured  in  the  law,  and  therefore  that 
it  ought  not  to  be  narrowed  in  a  case  which  clearly 
comes  within  the  principle.  Indeed,  the  learned 
counsel  for  the  appellant  appeared  to  admit  that 
if  a  man  risked  nis  life,  that  being  c  thing  he 
was  not  bound  by  his  contract  to  do.  he  would  be 
entitled  to  receive  salvage  remuneration ;  but 
their  Lordships  do  not  see  on  what  principle  a 
distinction  can  be  drawn  between  a  case  where  a 
seaman  risks  his  life  and  a  case  where  he  performs 
other  extraordinary  services  which  would  in  their 
nature  be  salvage  services.  That  would  be  raising 
a  new  distinction,  for  which  there  appears  no  suffi- 
cient ground  or  authority.  The  true  rule  appears 
to  their  Lordships  to  be,  to  consider  whether  the 
services  are  in  themselves  of  the  nature  of  salvage 
services;  and  next,  whether  they  are  services 
which  are  within  the  contract  which  the  seaman 
originally  enters  into,  so  that  he  receives  re- 
muneration for  them  by  his  ordinary  wages.  If 
they  are  not  within  his  contract,  so  that  he  does 
not  receive  remuneration  for  them  by  his  ordinary 
wages,  and  they  are  in  their  nature  salvage  ser- 
vices, their  Lordships  are  of  opinion  that  there  is 
no  good  reason  why  the  seaman  should  not  re- 
ceive the  ordinary  salvage  remuneration  which  the 
law  gives  him.  Then,  as  to  the  question  of  amount, 
their  Lordships  certainly  think  that  the  amount 
awarded  by  the  court  below  is  somewhat  large, 
and  they  will  not  say  that  if  they  had  to  determine 
the  question,  they  would  give  the  same  amount ; 
but  it  is  a  fixed  rule  that  their  Lordships  do  not 
interfere  with  the  amount  given  for  salvage,  unless 
it  is  a  case  where  the  amount  is  very  greatly  in 
excess  or  deficient  in  their  Lordships  estimation  ; 
and  they  do  not  think  that,  on  the  whole,  there  is 
sufficient  reason  to  induce  them  to  interfere  with 
the  amount  in  this  case.  The  result  is,  that  their 
Lordships  will  recommend  to  Her  Majesty  that 
this  appeal  be  dismissed,  with  costs. 

Judgment  ajjirmed. 
Proctor  for  the  appellants,  Thomas  Cooper, 
Proctor  for  the  respondents,  U.  0.  Coofe. 


HOUSE  OF  LOBBS. 

Reported  by  Douglas  EiirosroBD,  Esq.,  Barristep«,t-Iiaw. 

April  27  md  28, 1871. 
(Before  Lord  Chelmsford.  Lord  Westbury,  Lord 
CoLONSAY,  and  Lord  Cajrxs.) 
Shepherd  v,  Harrison  and  another. 
Oonsignor  and  consignee — Vesting  of  property  in 
goods^Oondition  precedent— Bill  ofexchangeand 
i)ill  of  lading  sent  together, 
P,  N,  and  Oo.,  of  Pernamhuco,  purchcued  cotton  for 
the  plaintiff,  a  Manchester  merchant.     Two  lota 
were  received  by  the  Plaintiff  under  hills  of  lading 
forwarded  to  him  by  the  Liverpool  agents  of  P.  N. 
wnd  Co,,  together  with  two  hills  of  exchange  for 
the  amounts,  the  invoices  being  made  out   **  on 
account  of  and  at  the   risk  of"    the  plaintiff. 
These  bills  of  exchange  were  accepted  by  the  plain- 
tiff, and  paid  by  him  at  maturity,  btU  he  protested 
that  part  of  the  cotton  had  not  been  bought  a^ccord- 
ing  to  his  instructiontf,    P.  N.  and  Oo.  then  for ' 
warded  the  rernainder  (200  hales)  of  cotton  by  one 
of  their  own  steamers,  and  wrote  to  the  plaintiff, 
inclosing  an  invoice  "  on  acco  imtand  at  tlis  risk  of  " 
the  plaintiff  and  saying  that  they  had  drawn  on 
him  for  the  amount,  and  that  they  inclosed  tJie  bill 
of  lading.    The  hill  of  lading,  which  was  indorsed 
in  blank,  was  not,  however,  inclosed,  but  was  for' 
warded,'  together  with  the  bill  of  exchange,  by 
P.  N.  and  Oo.  through  their  Liverpool  agents  to 
the  plaintiff.  The  plaintiff,  on  the  ground  that  his 
order  had  not   been  complied    vtith,  refused    to 
accept  the  bill  of  exchange,  but  he  retained  the  bill 
of  lading,  paid  the  freight,  and  received  a  delivery 
order  for  the  cotton  signed  by  the  defendants,  who 
were  unaware  thai  the  bill  of  exchange  hctd  not 
been  accepted.     On  a  refusal  by  the  defendants  to 
deliver  the  cotton,  the  plaintiff  brought  trover  : 
Held  {affirming  the  judgment  of  the  Oourt  of  Ex- 
chequer   Chamber),   that  the  plaintiff   was    not 
entitled  to  recover,  the  intention  wU.h  which  the 
bill  of  exchange  and  the  biU  of  lading  were  sent  to 
the  plaintiff  being,  that  the  bill  of  exchange  should 
be  accepted  or  the  bill  of  lading  returned ;  and 
therefore  that  the  bill  of  lading,  on  his  refusal 
to  accept  tlie  bill  of  exchange,  gave  no  right  of 
property  to  the  plaintiff,  (a) 
Error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber  affirming  a  judgment  of  the  Court  of 
Queen's  Bench  on  s  special  case. 

The  facts  are  briefly  stated  in  the  note  above, 
and  will  be  found  at  length  in  the  reports  in  the 
courts  below :  (20  L.  T.  Eep.  N.  S.  24;  33  L.  J. 
105, 177,  Q.  B.) 

Sir  B.  Palmer,  Q.  C.  and  Jordan  for  the  plaintiff 
in  error,  referred  to  cases  relied  on  in  the  argu- 
ments in  the  Queen's  Bench :  (See  20  L.  T.  Rep. 
N.  S.  27.) 

Holker,  Q.  C.  and  Gully,  for  the  defendant  in 
error,  were  not  called  on. 

Lord  Chelmsford. — My  Lords,  the  question  in 
this  case  is  whether  the  defendants,  the  owners  of 
the  vessel  Olinda,  were  bound  to  deliver  to  the 
plaintiff  20(y  bales  of  cotton,  which  were  shipped 
by  Paton,  Nash,  and  Co.  from  Pernambnoo,  and 

(a)  This  report  is  only  a  smnmary  of  the  judgments 
delivBred,  it  being  nimecessary  to  set  them  oat  at  length. 
The  fall  jadgments  will  be  foDod  in  L.  Bep.  5  H.  L., 
Eng.  &  It.  App.  116.  The  qncstion  was  almost  entirely 
a  questioa  of  fact.— £d. 
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inyoiced  on  aooount  and  at  the  risk  of  the  plaintiff, 
and  whether  they  are  liable  to  an  action  for  the 
DOD'deliTery.  The  qaestion  is  one  entirely  of  fact, 
depending  npon  the  oironmstances  stated  in  the 
ipecial  case,  and  npon  inferences  which  the  courts 
fallow  were  at  liberty  to  draw  from  those  facts. 
(His  Lordship  disonssed  the  facts.)  Now,  on  this 
qoestion  we  have  had  the  opinion  of  two  courts — I 
fioonld  say  the  nnanimons  opinion,  notwithstand- 
ing the  slight  doubt  intimated  by  Cleasby,  B. — 
and  of  nine  judges,  that  the  plaintiff,  under  the 
circumstances,  was  not  entitled  to  the  possession 
of  the  cottoD.  But  it  is  said,  on  behalf  of  the  appel- 
lants, that  the  inference  of  fact  is  only  to  be  drawn 
with  reference  to  decisions  which  have  occurred 
with  regard  to  documents  which  pass  the  pro- 
perty in  goods ;  and  we  have  been  referred  to  cases 
to  show  that,  where  goods  are  shipped  on  account 
of  and  at  the  risk  of  a  consignee,  the  absolute 
property  in  the  goods  vests  in  him,  subject  only  to 
a  right  on  the  part  of  the  consignor  to  stop  in 
irarMu,  Some  strong  cases  have  been  cited  on 
that  subject,  and  particularly  two  before  Lord 
Ellenborough,  viz.,  WaUey  v.  Montgomery  (3  East. 
585)  and  Cox  v.  Harden  (4  East  21L)  In  the  latter 
case  the  consignee  had  obtained  possession  of  the 
goods,  which.  Lord  Ellenborough  said,  removed 
the  difficulty  which  stood  in  the  way  of  the  con- 
signees, namely,  **  the  circumstance  of  the  captain's 
having  signed  the  bills  of  lading  in  such  terms  as 
did  not  entitle  them  to  call  npon  him  for  a  delivery 
under  these  bills  of  lading."  This  shows,  there- 
fore, that  upon  a  shipment  with  an  invoice  on 
account  and  at  the  request  of  the  consignee,  the 
consignor  may  impose  conditions  on  the  delivery 
of  possession.  Now  that  this  is  always  a  question 
of  intention  appears  to  me  decided  by  the  case  of 
Noake$Y.  NieoUon  (12L.T.Bep.  N,S.  673;  190.B., 
N.8.,290.)  In  a  book  to  which  1  have  been  referred, 
and  which  appears  to  be  very  ably  written  (Benja- 
min on  Sale  of  Personal  Property),  the  authorities 
on  the  subject  are  all  collected,  and  the  result 
summed  up  clearly  and  distinctly  in  the  following 
passage  (p.  288) :  "  The  following  seem  to  be  the 
principles  established  by  tbe  foregoing  authorities : 
First,  where  goods  are  delivered  by  the  vendor  in 
pursuance  of  an  order  to  a  common  carrier  for 
delivery  to  the  bnyer,  the  delivery  to  the  carrier 

res  the  property,  he  being  the  agent  of  the  ven- 
to  receive  it,  and  the  delivery  to  him  being 
X'valent  to  delivery  to  the  vendee;  secondly, 
re  goods  are  delivered  on  board  a  vessel  to  be 
carried,  and  a  bill  of  lading  is  taken,  the  delivery 
by  the  vendor  is  not  a  delivery  to  tbe  buyer,  bnt 
to  ihe  captain,  as  bailee,  for  delivery  to  the  person 
indicated  by  Uie  bill  of  lading  as  the  one  for  whom 
they  are  to  be  carried."  Under  these  circumstances 
I  think  that  your  Lordships  can  entertain  no 
doubt  whatever  that  the  judges  in  the  court  below 
were  right,  and  that  the  judgment  of  the  Courts  of 
Exchequer  Chamber  ought  to  be  affirmed. 

Lord  Westbuey.— My  Lords,  the  law  and  the 
in&renoee  of  ^t  are  in  this  case  clear.  The  Per- 
oambuco  house  in  shipping  the  cotton  took  from 
the  captain  a  bill  'of  lading  to  their  own  order. 
The  effect  of  this  transaction  was  to  contest  the 
possession  of  the  oaptain,  and  make  him  account- 
able for  delivery  to  the  holder  of  the  bill  of  lading. 
Tbe  shippers  also  reserved  to  themselves  the  right 
of  demanding  possession  from  the  captain.  They 
had,  therefore,  all  the  incidents  of  property  vested 
in  them.     Now  this  was   not  inconsistent  with 


I  the  special  terms  of  the  shipment,  namely,  that 
the  cotton  was  shipped  on  account  of  and 
at  the  risk  of  the  buyers.  The  buyer,  how- 
ever, relies  on  certain  circumstances  to  control 
the  legal  effect  of  the  above  transaction.  With 
regard  to  the  letter  of  Nov.  12,  the  bill  of 
ladiog  is  spoken  of  as  accompan^ng  the  invoice 
which  the  letter  oover<^.  But  this  it  seems  was  a 
mere  accidental  mistake,  which  cannot  affect  the 
legal  conclusion  as  to  the  transaction.  Another 
and  a  very  important  inquiry  is  as  to  the  intent 
with  which  Paton  and  Co.  sent  the  bill  of  lading 
and  bill  of  exchange  to  the  present  appellant.  I 
think  there  is  no  doubt  that  jbhe  inference  they  in- 
tended to  be  drawn  from  their  sending  both  docu- 
ments together  was  that  if  the  appelmnt  did  not 
choose  to  accept  the  bill  of  exchange  he  would 
send  back  the  bill  of  lading.  This  was  not  done, 
and  I  take  it  that  the  bill  of  lading  acquired  in 
that  way  gave  no  right  of  property  to  the  present 
appellant.  The  judgment  of  the  court  below  ought 
to  be  affirmed. 

Lords  CoLONSAY  and  Caibns  concurred. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff  in  error,  Johneon  and 
WeatheraXle,  agents  for  W,  H,  Hewitt,  Manchester. 

Attorneys  for  the  defendants  in  error,  Oheeter 
and  Urquhart,  agents  for  Lace,  Ba/nner  and  Co., 
Liverpool. 

COUBT  OF  QUEEVS  BEVCE. 

Beported  by  T,  W.  SAuvDims  and  J.  Shobtt,  Eeqn,. 
Barzi0ter»«t.Law. 

Second  Division  op  the  Couet. 
Apra  22,  May  3  and  27, 1871. 
(Before  Mellor,  Lush,  and  Hannen  (J.J.) 
Nicholson  (app.)  r.  Williams  (resp.) 
Pori—Powere  of  the  Board  of  Trade  to  declare  the 
limits    of— Taking  haUast    or    shingle  from— 
54  Geo,  3,  c,  159,  s,  14. 
The  powers  of  the  Board  of  Trade  under  the  16  &  17 
Vtct,  c,  107  (Ousioms  GonsoUdation  Act  1853), 
and  the  25  &  26  Vict,  c,  69,  s,  17  (thfi  Harbours 
Transfer  Act  1862)  to  appoint  ports  and  declare 
the  limits  thereof,  are  not  limited  to  revenue  put' 
poses  only ;    nor  are  such  powers  confined  to 
''ports'* intheir merely geographicalsense.  Where, 
therefore,  by  an  order  of  the  Board  of  Trade,  the 
limits  of  the  port  of  Hull  were  eootended  and  de- 
fined, and  the  sea  between  Flamborough  Head  and 
Spurn  Point  was  placed  within  them,  and  persons 
were  prohibited  from  taking  ballast  or  shingle 
from  certain  parts  of  the  shore  so  eastended  as  the 
port  of  HuU  : 
Held,  that  a  person  so  taking  ballast  or  shingle  from 
such  parts  was  guiUy  of  an  ofenoe  within  the 
meaning  of  sect,  14  of  the  54  Geo,  3,  o.  169.  (a) 
This  was  a  case  stated  under  the  20  and  21  Yict.  c. 
43,  by  the  stipendiary  magistrate  of  Hull,  upon  a 
conviction  by  him  of  the  appellant,  under  the  54 
Qeo.  3, 0. 159,  s.  14,  for  taking  shingle  from  the 
shores  of  the  port  of  Kingston-npon-Hull.     The 
oases  stated  among  other  things,  as  follows  : — 

The  information  against  the  appellant  in  this 
case  was  laid  by  the  collector  of  customs  at  Hull, 
by  direction  of  the  Board  of  Trade,  and  charges 
that  the  appellant  did  on  the  11th  April  1870,  at 

(a)  This  can  soaroely  be  called  a  maritime  law  case ; 
bnt  as  it  may  hereafter  be  useful  in  explainingr  the  mean- 
ing of  the  word  "  port,"  it  is  inserted.— Ed.    ^  t 
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the  parish  of  Owthorn  in  the  county  of  York* 
nnlawfolly  take  shingle  from  the  shores  or 
hanks,  or  from  a  portion  of  the  shores  or  banks  of 
the  port  of  Kingston-apon-Hall,  whereby  the  said 
port  was,  and  is,  in  danger  of  being  damaged  con- 
trary to  the  54  Geo.  3,  o.  159,  thereby  incurring  a 
penalty  of  lOl,  • 

The  offence  thns  brought  under  consideration, 
was  committed  on  the  seashore  at  Withernsea,  in 
the  parish  of  Owthorn,  and  county  of  York, 
Withemsea  being  a  village  about  fifteen  miles  to 
the  north  of  the  Spurn  Point,  and  several  miles 
south  of  Flamhorough  Head,  and  lying  also  between 
Spurn  and  a  village  called  Hornsea.  On  the 
1st  Aug.  1868,  the  Board  of  Trade  issued  an  order 
which  prohibited  the  removal  of  shingle  from 
the  shore  or  banks  or  any  portion  of  the  shore  or 
banks  at  Spurn  Point,  from  the  low  lighthouse 
soDthward  to  the  extreme  of  the  point  at  low 
water,  and  northward  two  and  a  half  statute  miles 
on  both  sides  of  the  Spurn  Point.  In  July  1869 
proceedings  were  taken  by  the  board  against 
several  parties  for  infractions  of  this  order  at  a 
placed  cidled  Kilnsea,  two  miles  from  Spurn  Point, 
and  they  pleaded  guilty,  no  professional  gentleman 
having  appeared  lor  them ;  the  result  being,  that 
the  practice  of  taking  shingle  within  the  limits  de- 
fined by  the  order  was  stopped. 

After  the  proceeding  in  July  1869,  the  Board  of 
Trade  issued  a  second  order,  bearing  date  the 
6th  Sept.  1869,  prohibiting  the  removal  of  shingle 
or  ballast  from  the  shores  and  banks  of  the  port  of 
Kingston-upon-Hull,  and  the  works  thereof  be- 
between  the  northernmost  boundary  of  the  parish 
of  Hornsea,  and  the  limits  north  of  Spurn  Point, 
defined  by  the  said  order  of  the  1st  Aug.  1868. 

The  prohibition  contained  in  this  second 
order  of  the  Board  of  Trade  seems  to  have  been 
the  means  of  stopping  the  removal  of  shin&:le 
within  the  extended  limits  up  to  the  Uth  April 
last ;  but  on  that  day  the  appellant,  by  the  direc- 
tion of  Sir  Olifibrd  Oonstable,  removed  shingle 
from  the  shore  near  Withemsea,  a  previous  inti- 
mation tha^  he  would  do  so  having  been  sent  to 
the  Board  of  Trade  by  Sir  Clifford  Constable's 
solicitor. 

The  removal  of  the  shingle  is  admitted,  and  it 
was  not  only  admitted,  but  proved  before  me  by 
the  evidence  of  Mr.  Code,  Captain  Carter,  Mr. 
Oldham,  and  others,  that  such  removal,  if  unre- 
stricted from  Hornsea  to  Kilnsea,  must,  by  endan- 
gering the  lighthoase  at  Spurn  and  the  navigation 
and  harbourage  in  the  Humber,  in  the  Hank  roads, 
and  under  Sunk  Island,  to  be  injurious  to  the  last 
degree  to  the  port  of  Hull,  assuming  that  snch  port 
(as  alleged  on  the  part  of  the  Board  of  Tmde) 
should  oe  found  to  extend  from  Trent  Fall  to 
Flamboroogh  Head. 

Mr.  O'Dowd  (who  appeared  for  the  Board 
of  Trade),  after  quoting  various  authorities, 
proceeded  to  the  Acts,  Orders,  &o.,  of  more 
modern  date,  which  authorise  the  Board  of  Trade 
to  proceed  against  parties  removing  shingle  from 
the  coast  at  Withemsea,  and  he  submitted  the 
mode  under  which  a  port  can  now  be  created, 
and  the  only  mode  is  under  the  provisions  of  an 
Act,  conimonly  called  the  Customs  Consolida- 
tion Act  1853  (IG  &  17  Vicr..  c.  107).  but  the  full 
title  of  which  is  au  Act  to  Amend  and  Consolidate 
the  Law  relating  to  the  Customs  of  the  United 
Kingdom  and  of  the  1s»Ip  of  Man.  and  certain  Laws 
relating  to  Trade  and  Navigation,  and  the  British 


Possessions.  Under  that  Act  the  Treasury  may  by 
their  warrant  appoint  any  port  or  f^ub-port  in  the 
United  Kingdom,  and  declare  the  limit  thereof, 
and  appoint  proper  places  within  the  same  to  be 
legal  quays  for  the  lading  and  unlading  of  goods, 
and  declare  the  bounds  and  extent  of  any  such 
quays,  or  annul  the  limits  of  any  port,  sub-port, 
haven,  creek,  or  legal  quay  already  appointed,  or  to 
be  hereafter  set  out  and  appointed,  and  declare 
the  same  to  be  no  longer  a  port,  sub- port,  haven, 
creek,  or  legal  quay,  ....  or  alter  and  vary  the 
names,  bounds,  and  limits  thereof,  &c.  Mr. 
0*Dowd  then  contended  that  under  the  powers 
of  this  Act,  Hull  was  appointed  a  port  by  the 
Treasury,  as  appears  by  the  Gazette  of  17th  March 
1848  (No.  20,837),  hereto  annexed,  and  that  such 
port  commences  at  the  confluence  of  the  Trent  and 
Oase,  and  extends  to  Spurn  Point  at  the  entrance 
of  the  Humber.  and  from  thence  northerly  along 
the  coast  of  Yorkshire  to  Flamhorough  Head. 
The  54  Greo.  3,  o.  159  (which  creates  the  offence 
alleged  to  have  been  committed  by  appellant) 
enacts  that  in  order  to  prevent  damage  beinp;  done 
to  the  shores  or  banks  of  the  ports,  harbours, 
or  havens  of  the  kingdom,  no  person  shall  take 
ballast  or  shingle  from  the  shores  or  banks,  or  any 
portion  of  the  shores  or  banks,  of  any  port,  har- 
bour, or  haven  of  the  kingdom  from  which  the 
Commissioners  for  execoting  the  office  of  Lord 
High  Admiral  shall  find  it  necessary,  for  the 
protection  of  such  port,  harbour,  or  haven,  or  the 
works  thereof,  by  order  publilhed  in  the  Gazette, 
to  prohibit  the  taking  or  removing  of  such  shingle 
or  oallast  upon  pain  of  forfeiting  ten  pounds  for 
every  such  offence. 

By  the  Harbours  Transfer  Act  1862  (25  &  26 
Vict.  c.  69,  s.  17)  it  is  enacted  that  from  and  after 
the  31st  Dec.  1862,  sects.  14  and  16  of  the  54th 
Qeo,  3,  c.  159,  and  all  provisions  relative  thereto 
shall  be  read  and  construed  as  if  the  Board  of 
Trade  were  named  in  the  said  section  instead  of 
the  Admiralty. 

In  pursuance  of  the  powers  thus  conferred  upon 
them,  the  Board  of  Trade  issued  the  two  orders 
already  referred  to,  A  and  B,  and  for  the  breach 
of  the  observance  of  the  second  of  those  orders 
the  proceedings  against  appellant  have  been  taken. 
In  reply  to  the  case  for  the  prosecution,  Mr. 
Kemplay  admitted  that  if  the  Board  of  Trade  have 
power  to  make  an  order  that  will  include  Withem- 
sea, the  defendant  must  be  convicted,  but  con  tended 
that  the  port  of  Hull,  alleged  by  the  prosecution  to 
extend  from  Trent  Falls  to  Flamhorough  Head,  and 
thus  or  otherwise  to  include  Withemsea,  is  only  a 
port  for  Customs  Purposes,  and  not  a  port  within 
the  meaning  of  the  14th  section  of  54  Geo.  3, 
c.  159,  and  that  that  statute  applies  only  to  ports 
as  defined  by  Lord  Hale. 

The  only  case  referred  to  by  Mr.  Kemplay  in 
support  of  this  argament  was  the  Hull  Dock  Oom- 
pany  y.  Browne  (2  Bhm.  &  Adol.  43),  audi  find 
that  it  was  noticed  in  a  subsequent  case,  Beilby  v. 
Baper  (3  Barn.  &  Adol.  284) ;  but  upon  examining 
those  cases  they  do  not  appear  to  me  to  lead  to  the 
conclusions  Mr.  Kemplay  was  contending  for.  I 
^iled  to  eatisfy  myself,  having  regard  to  the  mode 
of  creating  ports  in  ancient  and  more  modern  times, 
and  to  the  various  authorities  on  the  subject  of 
ports,  to  which  reference  has  been  made,  that  it 
would  be  safe  for  me  to  coincide  in  the  conclusion 
that  the  port  of  Hull  can  only  be  said  to  include 
'  the  coast  near  Withemsea  for  Customs  purposes. 
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so  as  to  exclude  that  part  of  the  ooast  from  the 
protection  of  the  54  Geo.  3,  c.  159,  s.  14. 

I  can  find  nothing  in  the '  title  or  object  of  the 
Act  of  1853  that  indicates  any  intention  to  circam- 
Bcribe  the  ports  created  under  its  provisions  to 
merely  revenue  purposes,  or  in  any  matter  what- 
soever, but  on  the  contrary,  the  ports  referred  to 
woold  seem  to  be  oapable  of  limitation  only  in 
accordance  with  the  terms  of  the  order  creating 
them,  nor  do  I  fiod  in  the  order  of  1848  any  words 
circumscribing  the  creation  of  the  port  of  Hull, 
so  as  to  limit  its  provisions  to  merely  revenue 
purposes,  nor  is  it  a  fact  that  the  duties  of 
the  Customs  in  reference  to  the  port  of  Hull, 
nsiog  that  term  in  the  extended  sense  contended 
for  by  the  Board  of  Trade,  are  limited  to  revenue 
parposes,  as  I  find  that  the  Customs  have  juris- 
diction over  the  port  of  Hull  as  thus  extended 
for  various  purposes  wholly  independent  of  re- 
venue, such  as  cases  of  stranding,  registry  of 
vessels,  <&c.,  being  the  ordinary  agents  of  the 
Board  of  Trade  in  matters  not  belonging  to  the 
Customs  as  a  revenue  department.  It  lias  not 
been  suggested  by  the  appellant  that  there  is  any 
other  mode  of  creating  a  port  in  the  present  day 
than  that  adopted  as  to  the  port  of  Hull  under  the 
order  of  1848,  and  it  has  not  been  shown  by 
evidence  or  otherwise  that  there  is  or  ever  was  a 
port  of  Hull  in  accordance  with  the  definition  of 
Lord  Hale,  though  it  would  seem  from  the  case 
referred  to  byMr.Kemplay  that  there  was  formerly 
a  port  of  Sayer  Creek,  which  was  sometimes  called 
the  port  of  Hull.  No  reasons  were  adduced  by 
the  appellant  when  before  me  for  contracting 
materially  the  benefits  to  be  derived  from  the 
54  Geo.  3,  c.  159,  s.  14,  though  such  a  result  must 
follow  if  that  Act  is  confined  to  such  ports  only  as 
come  literally  within  the  definitions  contained  in 
Lord  Hale's  work. 

On  a  review  of  the  various  legal  authorities 
adduced  before  me,  I  decided  in  favour  of  the  view 
taken  by  the  Board  of  Trade,  and  held  that,  ac- 
cording to  the  proper  construction  of  the  autho- 
rities referred  to  of  the  16  &  17  Vict.  c.  107,  the 
54  Geo.  3,  c.  159,  s.  14,  and  of  the  Prohibitory 
Orders  of  the  Board  of  Trade,  an  offence  had  been 
committed  by  the  appellant  as  charged  against 
hira  in  the  information  before  me,  and  I  found  him 
guilty  accordingly. 

The  only  question  of  law  that  I  propose  to  submit 
on  the  above  statement  for  the  opinion  of  this  court 
is,  whether  the  orders  of  the  Board  of  Trade,  having 
date  the  1st  Aug.  1868  and  the  6th  Sept.  1869,  are 
valid  in  point  of  law  P 

If  the  court  should  be  of  opinion  that  the  said 
orders  are  valid,  then  the  said  conviction  was 
legally  and  properly  made,  and  the  appellant  is 
liable  as  aforesaid,  and  the  said  conviction  is  to 
stand ;  but  if  the  court  should  be  of  opinion  other- 
wise, then  the  said  information  is  to  be  dis- 
missed. 

Attached  to  the  case  were  an  extract  from  the 
London  QazeUe  of  the  17th  March  1848  (No.  20,837), 
purporting  to  be  an  order  of  the  Lords  of  the  Trea- 
sury, annulling  the  limits  of  the  port  of  Brid- 
lington, and  defining  the  limits  of  the  port  of  Hall; 
also  an  order  prohibiting  the  taking  of  ballast  or 
shingle  from  the  shores  or  banks  of  the  said  port 
Beferenoe  to  these  will  be  found  sufficiently  made 
in  the  statement  of  the  case,  and  in  the  judgment 
of  the  court. 

8ir  John  Karslake,  Q.  C.  (Kemplay  with  him) 


appeared  for  the  appellant,  and  in  the  course  of  his 
argument  cited  the  following  statutes  and  authori- 
ties :— 

64  Geo.  3,  c.  159,  sb.  2, 3, 4, 6, 7, 8, 11, 12, 14, 16 ; 

19  Geo.  2,  0.  22,  8.  7 ; 

6  Geo.  4,0. 107,  8. 185; 

9  &  10  Vict.  o.  102. 88. 13, 14, 15, 16, 17 ; 

16  A 17  Vict.  c.  107,  as.  9, 10, 15, 18,  31,  37, 236, 385 ; 

The  General  Steam  Navigation  Company  v.  The 
British  and  Colonial  Steam  Navigation  Oommany. 
L.  Eep.  3  Ex.  330 ;  37  L.  J.  194,  Ex. ;  19  L.  T.  Eep. 
N.S.357; 

Gallis  on  Sewers,  58,  72 ; 

The  Mayor  of  Exeter  v.  Warren,  5  Q.B.  773 ; 

Dock  Company  of  Kinggton-upon-Hull  v.  Browne,  2 
B.&Ad.43; 

Hale  de  Portibas  Maris,  46,  47,  50. 
The  Attorney- Oeneral  (Beasley  with   him)  ap- 
peared for  the  respondent,  and  in  addition  to  the 
above  authorities  quoted, 

Hammill's  Laws  of  the  Customs,  77. 
The  arguments  of  counsel  are  so  fully  adverted 
to  in  the  following  elaborate  judgment,  that  it  is 
unnecessary  further  to  refer  to  them. 

Cur.  adv.  vuU. 
May  27. — Lush,  J. — The  question  submitted  to 
us  by  the  case  is,  whether  two  orders  of  the  Board 
of  Trade,  dated  the  1st  of  Aug.  1868,  and  the  6th 
Sept.  1869,  are  valid  in  point  of  law.  The  first  of 
these  orders,  after  reciting  that  the  board  had 
found  it  necessary  for  the  protection  of  the  harbour 
or  haven  of  the  river  Humber,  and  of  the  shores 
and  banks  thereof,  and  of  the  works  thereof,  to 
prohibit  the  taking  or  removing  of  any  shingle  or 
Dallast  from  the  shore  or  bank  thereinafter  speci- 
fied, prohibited  all  persons  from  taking  or  remov- 
ing any  description  of  shingle  or  ballast  from  the 
shore  or  banks,  or  from  any  portion  of  the  shore  or 
banks,  at  Spurn  Point,  from  the  Low  Lighthouse 
southward  to  the  extreme  of  the  point  at  low 
water,  and  northward  two  and  a-half  statute  miles 
on  both  sides  of  the  Spurn  Point.  The  second 
order,  after  reciting  the  first,  and  that  for  the 
farther  protection  of  the  said  harbour,  haven,  or 

Eort,  and  also  for  the  protection  of  the  shores  and 
anks  of  the  port  of  Xingston-upon-Hull,  and  of 
the  works  thereof,  the  Board  of  Trade  had  found 
it  necessary  to  extend  the  limits  mentioned 
therein,  went  on  to  prohibit  the  taking  of  shingle 
or  ballast  from  the  shores  or  banks,  or  from  any 
portion  of  the  shore  or  banks  of  the  said  harbour  or 
haven,  or  from    the    shores   and  banks  of  the 

Cort  of  Kingston-upon-Huli.and  the  works  thereof, 
etween  the  northernmost  boundary  of  the  parish 
of  Hornsea  and  the  limits  north  of  Spurn  Point, 
defined  by  the  order  of  the  1st  Aug.  1868.  These 
orders  were  professedly  founded  on  the  statute 
54  Geo.  3,  c.  159,  s.  14,  by  which  it  is  enacted  that, 
in  order  to  prevent  damage  being  done  to  the  shores 
or  banks  of  the  ports,  harbours,  or  havens  in 
this  kingdom,  no  person  or  persons  shall  take  any 
ballast  or  shingle  from  the  shores  or  banks  or  any 
portion  of  the  shores  or  banks  of  any  port,  harbour, 
or  haven  of  this  kingdom  from  which  the  Commis- 
sioners for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom  for  the  time  being 
shall  find  it  necessary  for  the  protection  of  such 
port,  harbour,  or  haven,  or  the  works  thereof,  by 
order  under  their  hands,  &c.,  to  prohibit  the  taking 
or  removing  of  such  shingle  or  ballast,  upon  pain 
of  forfeiting  for  every  such  offence  the  sum  of  10^. 
By  the  25  &  26  Vict.  c.  69,  s.  16,  the  powers  vested 
in  the  Commissioners  of  the  Admiralty  by  this 
section  were  transferred  to  the  Board  of  Trade.  The     j 
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place  where  the  shingle  was  taken  by  the  defendant, 
and  for  which  taking  he  was  convicted,  is  not  upon 
any  portion  of  the  shore  or  banks  of  that  which  is 
popularly  known  or  which  would  be  geoi^raphioally 
described  as  the  harbour  or  haven  of  the  Humber, 
or  the  port  of  Kingston-upon-Hull,  but  upon  a 
part  of  the  coast  fifteen  miles  to  the  north  of  Spurn 
Point,  and  lying  between  Spurn  and  a  village 
called  Hornsea.  This  was  not  in  any  sense  part  of 
the  port  of  Kingston-npon-HulI,  or  of  the  haven 
of  the  Humber  at  the  time  of  passing  the  54  Geo.  3; 
but  it  was,  at  the  date  of  the  offence,  within  the 
limits  of  the  port  of  Kingston-npon-Hull,  as  those 
limits  were  appointed  and  defined  by  an  order  of 
the  Commissioners  of  Customs  made  in  1848,  and 
published  in  the  London  Gazette  on  the  17th  March 
in  that  year.  By  that  order,  made  nnder  the  9  &  10 
Vict.  c.  102,  the  coast  from  Spurn  Point  to  Flam- 
borough  Head,  which  in  the  fourth  ^ear  of  Geo.  2 
had  been  assigned  to  the  port  of  Bridlington,  and 
which,  at  the  passing  of  the  54  Geo.  3,  was  within  the 
limits  of  that  port,  were  transferred  to  and  directed 
to  form  part  of  the  port  of  Hull.  On  behalf  of  the 
appellant  it  was  contended  that  the  powers  of  the 
Board  of  Trade  under  the  53  Geo.  3,  c.  159,  s.  14, 
are  confined  to  what  is  geographically  within  part 
of  the  port  or  haven  which  is  popularly  known 
as  such,  or  at  all  events,  as  regards  this  case, 
to  so  much  of  the  shore  as  formed  part  of  the 
port  of  Hull  at  the  time  when  the  Act  passed. 
The  title  of  the  Act  is,  "  An  Act  for  the  better 
Begulation  of  the  several  Ports,  Harbours,  Road- 
steads, Sounds,  Channels,  Bays,  and  Navigable 
Kivers  in  the  United  Kingdom,  and  of  His  Majesty*8 
Docks,  Dockyard,  Arsenals,  Wharfs,  Moorings, 
&c.,"  and  it  contains  various  enactments,  some  of 
which  apply  to  the  whole  coasts  of  the  kingdom, 
others  only  to  places  frequented  by  ships  for  the 
purpose  of  loading  and  discharging.  The  two 
sections  immediately  preceding  the  14bh  belong  to 
the  former  olaas.  They  prohibit  the  unlading  on 
any  part  of  the  shore,  except  at  a  wharf  constructed 
for  the  purpose,  of  any  ballast,  stone,  gravel,  &c,, 
except  at  or  within  two  hours  before,  or  two  hours 
after,  high  water,  and  the  depositing  of  such 
matters  at  any  time  below  low  water  mark  at 
neap  tides,  &c.  The  14th  section  belongs  to  the 
latter  class,  and  applies  only  to  ports,  harbours,  or 
havenn,  its  object  being  to  prevent  disturbance  of 
the  shore  of  these  places  or  resort  for  shipping 
which  might  result  in  injury  to  the  navigation  and 
consequent  detrimnnt  to  commerce.  It  is  there- 
fore dear  that  the  jurisdiction  of  the  Board  of 
Trade  to  prohibit  the  taking  of  shingle  extends 
not  over  the  whole  of  the  coast  of  the  kingdom, 
but  only  over  such  portions  thereof  as  are 
within  the  ambit  of  a  port,  harbour  or  haven. 
"Whatever  is  done  beyond  those  limits  is  left 
to  bo  dealt  with  at  common  law,  but  within 
those  limits  the  jurisdiction  of  the  board  to 
prohibit  the  public  from  taking  shingle  or  ballast 
is  absolute  and  without  appeal.  What  may  be  the 
meaning  and  operation  of  the  saving^  clause,  the 
28th  section,  it  is  unnecessary  to  consider,  because 
the  defendant  did  not  bring  himself  within  its  pro- 
visions. On  the  other  hand,  it  is  equally  clear  that 
their  jurisdiction  is  not  limited  to  ports  or  havens 
for  which  regulations  have  been  made  under  the 
earlier  sections  of  the  Act.  The  enactment  applies, 
as  the  object  and  purpose  of  it  require  that  it 
should  apply,  to  "  any  "  and  every  port,  harbour, 
and  haven  in  the  kingdom.     Ports  and  havens  are 


not  mere  geographical  expressions.  They  are 
places  appomted  by  the  Crown  for  persons  and 
merchandises  to  pass  into  and  out  of  the  realm,  and 
at  such  places  only  is  it  lawful  for  ships  to  load  and 
discharge  cargo.  The  assignment  of  such  places 
to  be  "  the  "  inlets  and  gates  of  the  realm  is  and 
always  has  been  a  branch  of  the  prerogative,  rest- 
ing, as  Blackstone  remarks  (vol.  1,  p.  264),  partly 
upon  a  fiscal  foundation,  in  order  to  secure  the 
king's  marine  revenue.  Their  limit  and  bounds 
are  necessarily  defined  by  the  authority  which 
creates  them,  and  the  area  embraced  within 
those  limits  constitute  the  port.  Having  once 
granted  the  franchise,  the  king  had  not  at  common 
law  the  power  of  resumption  or  of  narrowing  and 
confining  their  limits  when  once  established,  but 
any  person  had  a  right  to  load  and  discharge  his 
merchandise  in  any  part  of  the  haven,  whereby,  as 
observed  by  Blackstone  in  the  same  volume,  **  the 
revenue  of  the  Customs  was  much  impaired  and 
diminished  by  fraudulent  loadings  in  obscure  cor- 
ners." This  occasioned  the  statutes  of  1  Eliz. 
c.  11,  and  13  &  14  Car.  2,  c.  11.  The  latter 
statute  (sect.  14)  enables  the  (3rown  by  commission 
to  appoint  all  such  further  placeSjj)0rts,  havens, 
and  creeks  (except  the  town  of  Hull)  as  shall 
be  lawful  for  loading  or  discharging,  lading  or 
shipping  of  any  goods,  wares,  or  merchandizes 
within  the  Kingdom  of  En^cland,  and  to  set  down 
and  appoint  the  extents  and  limits  of  every  port, 
haven,  or  creek  within  the  kingdom,  whereby  the 
extents,  limits,  and  privileges  of  every  port, 
haven,  or  creek  may  be  ascertained  and  known. 
The  town  of  Hull,  which  was  a  legal  port  time 
out  of  mind,  having  been  excepted  out  of  the 
operation  of  this  Act,  a  private  Act  was  passed  in 
the  14  Geo.  3  (c.  56),  whereby  his  Maje&ty  was 
empoweied  to  aasip^n  necessary  places  and  quays 
at  Kingston-upon-Hull,  and  to  settle  the  extents 
and  limits  of  the  same ;  and  by  the  45  Geo.  3 
(private),  the  rights  and  privileges  which  then 
belonged  to  the  port  of  Kingston-upon-Hull 
were  extended  to  new  docks  and  basins  then 
made,  which  were  deemed  and  held  to  be 
part  of  the  port:  (see  HuU  Dock  Company  v. 
Brovm,  2  Barn.  &  Aid.  43.)  The  Act  of  Charles  II. 
remained  in  force  down  to  the  year  1825,  when  it 
was  repealed,  together  with  a  large  number  of  other 
statutes  relating  to  the  Customs,  and  a  naw  Act 
passed  (6  Geo.  4,  c.  108,  s.  135),  whereby  a  similar 
power  was  given  to  appoint  by  commission  ont  of 
the  Court  of  Exchequer  any  port,  haven,  or  creek 
in  the  United  Kingdom,  and  to  set  out  the 
limits  thereof ;  bnt  this  section  contained  a  proviso 
in  affirmance  of  the .  common  law,  that  all  ports, 
havens,  and  creeks,  and  the  respective  limits 
thereof,  and  all  legal  quavs  appointed  and  set  out 
and  existing  as  such  at  the  commencement  of  the 
Act  under  any  law  till  then  in  force  shall  continue 
to  be  such  ports,  havens,  creeks,  limits,  and  legal 
quays  respectively  as  if  the  same  had  been  ap- 
pointed under  the  Act.  This  provision  was  re- 
enacted  in  the  subsequent  Consolidation  Acts  (the 
3  &  4  Will.  4,  c.  52,  and  8  &  9  Vict.  c.  86),  and  eaoh 
contained  the  saving  in  favour  of  existing  ports 
and  quays.  But  the  9  &  10  Yict.  c.  102,  which  dis- 
pensed with  the  commission  out  of  the  Exchequer, 
and  vested  the  appointment  of  ports,  sub-ports, 
and  quays  in  the  Commissioners  of  Customs, 
abrogated  the  right  which  existed  at  common 
law  which  had  been  preserved  by  all  the 
previous  Acts.  Sect.  15  empowers  the  oom- 
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missioners    to    annul   tbe  limits   of    any   port 
sab-port,  haven,  creek,  or  lepfal  quay,  or  to  alter  or 
Tary  the  names,  bounds,  or  limits  of  any  such  port, 
Bab'port,  haven,  creek,  or  quay.     Sect.  16  requires 
the  appointment,  annulment,  or  alteration  to  be 
pablisbed  in  the  London  Gazette,    It  was  under 
this  statute  that  the  order  was  made  in  1848, 
aDDQlling  the  port  of  Bridlington,  and  assigning  the 
limits  formerly  of  that  port  to  the  port  of  Hull. 
From  these  considerations  it  appears  to  us  to  be 
beyond  a  doubt  that  the  word  **  port "  in  54  Geo.  3 
is  used  not  in  a  geographical,  but  in  its  legal  and 
proper  sense,  as  denoting  a  place  to  which  ships 
were  or  should  be  authorised  to  resort  for  loading 
and  discharging.    Its  object  and  purpose  being 
the  preservation  and  protection  of  these  places 
from  injury  for  the  sake  ef  shipping  and  commerce, 
it  cannot   have  been  meant  to  refer  to  places 
where    ships    are    not    allowed    to    resort,    nor 
can  it   refer  to   the    mere    geographical    limits 
of  such    places.      Ports    and    havens    are    not 
bounded  by    such    limits,    but  by    limits  arbi- 
trarily defined  by  the  authority  by  which  the  port 
is  constitated.    Bridlington,  which  was  created  a 
port  nnder  the  statute  of  Car.  2  extended  along 
this  very  line  of  coast  at  the  time  the  54  Geo.  3 
was  passed.    Can  it  be  said  that  this  spot  was  not 
at  that  time  a  part  of  the  shore  or  bank  of  the 
port  of  Bridlington  P    It  had  as  a  port  no  other 
limits  than  those  which  were  assigned  to  it  when 
it  was  created  a  port.    But  it  was  further  argued 
that  as  Hull  is  an  ancient  port,  and  the  power  to 
vary  its  limits  was  given  for  Customs  purposes  only, 
the  limits  of  the  port  remained  for  all  other  pur- 
poses as  they  were  at  the  time  the  54  Geo.  3 
passed,  and  that  the  14th  section  must  be  read  as 
applying  to  the  port  as  it  existed  at  that  time.  We 
cannot  accede  to  this  argument.    It  was  for  Cus- 
toms purposes  that  ports  were  at  first  instituted, 
and  it  is  for  such  purposes  they  are  allowed  to  re- 
tain their  franchise,  and  althoagh  at  common  law 
the  Crown  could  not  revoke  an  appointment  once 
made,  it  is  clear  that  under  the  9  &  10  Vict.  c.  102, 
the  Crown  now  has  the  power  to  annul  and  'take 
away  the  franchise  from  any  port,  whether  it  be  an 
ancient  port  like  Hull,  or  a  comparatively  modern 
one  like  Bridlington.      When  this,   however,  is 
dooe,  the  place  ceases  to  be  a  port,  and  the  54  Geo.  3 
no  longer  applies  to  it.     If,  instead  of  annulliog 
the  port,  the  commissioners  were  to  contract  its 
ancient  limits,  the  port  would  consist  of  tbe  area 
embraced  in  those  new   limits   and    the    coast 
outside,   though   formerly   subject  to,  would  no 
longer  be  within,  the  jurisdiction  of  the  Board  of 
Trade ;  so  if  instead  of  annulling  or  contracting, 
the  commissioners  extend  the  limits  of  the  port, 
the  parts  newly  taken  in  become  as  much  a  part 
of  the  port  as  was  the  part  originally  within  it. 
If  the  question  were  whether  a  right  to  anchor- 
age or  other  dues  claimable   in  the  port  as   it 
existed  before  the  order  of  1848,  is  by  virtue  of 
that  order  extended  over  the  new  area,  the  oase 
would  be  widely  different.    The  answer  that  the 
enlargement  was  made  for  Customs  purposes,  and 
not  to  benefit  the  grantee  of  the  dues,  would  be 
coDclusive,  but  that  has  no  bearing  on  the  ques- 
tion we  have  to  decide,  which  is  whether  the  ex- 
tended limits  form  part  of  the  port  within  the 
meaning  of  the  54  Geo.  3,  c.  159.    For  the  reasons 
given  we  are  of  opinion  that  they  do,  and  that  the 
port  intended  by  that  Act  is  the  port  as  it  is  con- 
stituted for  the  time  being  by  the  orders  of  the 


Commissioners  of  Customs.    We  therefore  afl&rm 
the  oonviction.  Conviction  affirmed. 

Attorneys  :  Broohshanh  and  ChUand ;  The  Boli- 
dtors  to  the  Board  of  Trade, 
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Beported  by  J.  P.  Aipivall,  Esq.,  BairlBtcr-at-Law. 

April  20  and  June  6, 1871. 
The  Patria. 

Non-deliveru  of  cargo— Outbreak  of  voar—Oerman 
ship— English  hill  of  lading  and  consignees — What 
law  governs — General  maritime  law. 

There  is  a  general  naritime  law  administered 
alike  by  English  and  foreign  courtSt  having  admi- 
ralty  jurisdiction^  distinct  from  the  municipal 
laws  of  naiions,  (a) 

Lloyd  V,  Guibert  (13  L.  T,Rep,  N.  8,  602)  con- 
sidered. 

By  the  laws  of  England  and  of  the  North  German 
Confederation,  a  hill  of  lading  is  decisive  as  he* 
tween  ship  oumer  and  consignee,  and  the  North 
German  code,  although  providing  a  form  of  hill  of 
lading,  does  not  prevent  a  special  form  of  contract. 

The  master  of  a  North  German  vessel,  under  a  North 
German  cha/rter  party,  gave  a  hiU  of  lading  for 
goods  shipped  on  hoard  his  vessel,  in  South  Ame- 
rica,  as  part  of  a  general  cargo  to  he  delivered  in 
North  Germany  to  English  consignees.  The  Eng- 
lish language,  money,  and  weight  were  used  in  the 
hill  of  lading,  which  contained  the  proviso,  "  the 
dangers  of  the  sea  only  excepted."  The  master 
of  the  vessel,  on  her  arrival  at  Falm^miJv,  refused 
to  proceed  on  account  of  the  outbreak  of  war  be- 
tween  France  and  Germany : 

Held,  that,  whether  the  contract  was  governed  by 
English,  general  maritime,  or  North  Germain 
law,  the  master  was  bound  to  proceed,  as  the  hill 
of  IcLding  was  precise  in  its  terms,  athd,  contem- 
plating the  happening  of  certain  events,  exempted 
him  in  only  one  event. 

The  goods  were  stowed  at  the  bottom  of  the  hold  under 
those  of  the  other  shippers,  and  as  the  charterers 
refused  to  consent  to  the  unloading  of  the  cargo  al 

(a)  There  may  arise  cases  of  contract  where  the  law  of  no 
partioular  state  is  applicable,  no  intention  of  the  parties 
being  expressed,  as  in  the  oase  of  a  contract  made  on  the 
high  seas  between  vessels  of  diiferent  states,  to  be  per- 
formed on  the  high  seas,  and  there  is  no  doabt  that  there 
are  certain  mles  of  condnct  which  are  obseryed  by  all 
oivilised  nations  alike,  and  this  applies  both  to  questions 
of  contract  and  tort.  Such  roles  are  enforceable  by 
both  British  and  foreign  courts,  and  so  become  law,  and 
therefore  it  may  be  said,  that  in  maritime  matters  there 
is  a  general  maritime  law.  The  legislative  enactments 
of  England,  or  of  other  oonntries,  cannot  apply  to 
foreign  ships  with  respect  to  acts  done  on  the  high  seas 
or  in  foreign  ports,  unless  their  owners  so  wish  at  the 
time,  and  when  a  suit  is  instituted  against  such  ships,  it 
is  manifest  that  there  must  be  some  law  applicable  to 
them  which  is  distinct  from  the  statute  law  of  the  land, 
and  this  law  is  derived  from  those  principles  which  form 
the  foundation  not  only  of  our  English  law,  but  of  the 
laws  of  all  civilised  nations.  Such  a  law  whatever  it 
may  be  called,  is  no  doubt  administered  by  English  and 
foreign  courts  having  admiralty  jurisdiction.  As  the 
principles  themselves  do  not  make  the  law,  but  it  is  made 
rather  by  the  application  of  them,  the  dictum  above  will 
not  conflict  with  the  words  of  Willes,  J,,  in  Lloyd  v. 
Quibert  («up.),  where  he  uses  the  phrase,  '*  the  general 
maritime  law  as  administered  in  England."  As  to  the 
law  governing  oases  of  collision  between  British  and 
foreign  ships  on  the  high  seas,  see  The  ZoUverein  (Swa, 
96),  The  Dnmfries  (Swa.  68),  The  Chancellor  (14  Moo. 
P.  C.  C.  202 ;  9  L.  T.  Bep.  N.  S.  627).— Ed. 
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Fa\mkMki\  the  master  would  not  deliver  to  the  con- 
signees there,  even  on  the  offer  of  full  freight ; 
Held,  that  the  master  was  hound  to  deliver  at  Fal- 
mouth. 
Semhle,  that  as  the  rights  and  obligations  of  the 
parties  to  a  contract  are  to  he  determined  hy  the 
law  which  they  have  declared  themselves  to  intend, 
and  as  where  there  is  no  express  declaration  of  in- 
tention,  the  presumption  as  to  the  law  contemplated 
hy  the  parties  must  he  gathered  from  the  circum- 
stances of  the  case,  in  this  case  the  English  law 
applied  to  the  contra/it  as  hetween  *he  shipowner 
and  consignee,  (a) 
This  was  a  suit  instituted  under  the  6th  section  of 
the  Admiralty  Court  Act  1861  on  behalf  of  Messrs. 
Chalmers,  Guthrie,  and  Co.,  of  Idol-lane,  in  the 
City  of  London,  merchants,  the  consignees  under  a 
bill  of  lading  of  1923  bags  of  coffee  on  board  the 
ship  Patria,  for  damages  occasioned  by  the  non- 
delivery of  the  said  gc^s. 

The  Patria  is  a  vessel  sailing  under  the  flag  of 
the  North  German  Confederation,  and  belonging  to 
the  port  of  Geestemunde  in  Hanover,  one  of  the 
states  of  the  Confederation,  and  her  owners  are 
subjects  of  the  said  state.  In  March  1870  she  was 
chartered  to  Messrs.  Frederick  Miiller  and  Sons, 
of  Bremen,  subjects  of  the  said  Confederation,  and 
the  said  charter  was  entered  into  at  Bremen. 

Whilst  under  the  said  charter  party,  she  was 
lying  at  the  port  of  Champerioo,  in  the  republic  of 
Guatelema,  taking  in  a  general  cargo  for  Ham- 
burg. The  said  cargo  was  shipped  under  the 
charter  party  for  the  benefit  of  Messrs.  Miiller  and 
Sons,  and  was  procured  by  them  or  their  agents, 
and  not  by  the  owners  of  the  ship. 

The  plaintiff's  goods  were  shipped  on  board  the 
Patria,  to  be  carried  to  Hamburg,  on  the  terms  of 
the  following  bill  of  lading. 

Shipped  in  good  order  and  condition  by  Fdigorai  y 
Ceballas  on  board  the  yessel  called  the  Potrta,  whereof 
B.  H.  Kassebohm  is  matter,  now  lying  at  the  port  of 
Champerioo,  and  bound  for  Hambnrg,  vid  Teoojate  and 
San  Jose  de  Guatemala,  to  say,  1923  bags  of  coffee,  of 
1301b.  net  each,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  order  and  con- 
dition at  the  port  of  Hamburg  (the  dangers  of  the  sea 
only  excepted)  unto  Messrs.  CnalmorB,  Guthrie,  and  Co., 
of  London,  or  to  assigns,  he  or  they  paying  freight  for 
the  said  goods  4i.  British  sterling  per  ton  of  224(nb.  and 
51.  per  cent,  primage.  In  winess  whereof  the  master  or 
purser  of  the  said  ressel  hath  affirmed  to  flye  bills  of 
lading  all  of  this  tenor  and  date,  one  of  which  being 
accomplished,  the  others  to  stand  void. 

B.  H.  Kassibohm. 
Dated  in  Champerioo  the  19th  March  1870. 
Five  copies  of  the  said  bill  of  lading  were  signed 
by  the  master,  and  four  were  given  by  him  to  the 
said  Fdigoras  y  Ceballas. 

All  the  remaining  goods  on  board  the  Patria 
were  shipped  to  Hamburg  by,  and  belonged  to, 
subjects  of  the  North- German  Confederation,  and 
continued  to  belong  to  them  up  to  the  institution 
of  this  suit.  On  6th  April  1870  the  Patria  sailed 
for  Hambnrg,  and  on  the  23rd  Aug.  arrived  in  the 
British  Channel,  and  her  master  and  certain  of  her 
crew  being  ill  and  in  want  of  medical  assistance, 
the  ship  put  into  the  port  of  Falmouth. 

Before  the  arrival  of  the  ship  in  the  English 
Channel  war  had  broken  out  between  France  and 
Germany,  and  was  then  existing,  and  the  port  of 
Hambnrg  was  blockaded  by  a  French  fleet  from 

(a)  This  does  not  in  any  way  conflict  with  Lloyd  v. 
Ouibert  (suv.),  as  in  that  case  the  intention  of  the  parties 
fumi-bo^  ih"  ^uide  to  the  govemiog  law.— Ed. 


the  19  th  Aug.  until  the  18th  Sept.  At  the  time 
the  Patria  put  into  Falmouth  there  were  French 
cruisers  in  the  channel  and  on  the  whole  line 
of  route  to  the  port  of  Hambnrg,  and  if  she  had 
gone  to  sea  she  would  have  run  great  risk  of 
capture. 

The  master  of  the  Patria  on  the  9th  Sept.  left 
his  ship,  which  remained  at  Falmouth,  and  went 
to  London,  and  did  not  return  until  the  1st  Dec. 
The  ship  was  arrested  on  the  9th  Nov,  1870.  Pre- 
yious  to  the  arrival  of  the  ship,  on  the  Ist  June 
1870,  the  plaintiffs  learned,  by  a  letter  from  Messrs. 
Miiller  and  Sons,  from  Bremen,  that  they  were  the 
charterers  and  consignees  of  the  vessel,  and  the 
plaintiffs  wrote,  on  the  16th  July  1870,  to  MuUer 
and  Sons,  a  letter  set  out  in  the  judgment. 

A  correspondence  took  place  between  the  plain- 
tiffs and  the  master  of  the  Patria,  and  in  substance 
it  showed  that  the  plaintiffs  did  not  require  the 
master  to  sail  during  the  blockade  of  the  port  of 
Hambnrg;  that  they  required  deli  very  at  Hamburg 
after  the  raising  of  the  blockade,  unless  the  master 
would  deliver  at  Falmouth,  either  of  which  the 
master  refused  to  do.  The  plaintiffs'  demand  for 
delivery  at  Falmouth  was  disputed,  and  the  master 
said  that  there  had  never  been  a  distinct  demand. 
The  master  further  said  that  there  had  been  no 
sufficient  tender  of  freight,  but  the  plaintiffs  gave 
evidence  to  prove  the  tender,  and  called  a  Mr. 
Coward,  clerk  to  Broad  and  Sons,  plaintiffs'  agents 
in  Falmouth,  who  swore  that  he  said  to  the  master 
'*  We  will  pay  full  freight,  as  if  the  ship 
was  discharged  at  Hamburg."  All  the  bills  of 
lading  were  not  given  up,  but  it  did  not  appear 
that  the  master  made  any  demand  for  them.  The 
goods  in  question  were  stowed  at  the  bottom  of 
the  vessel,  and  could  not  be  got  out  at  Falmouth 
without  unloading  the  goods  of  the  other  shippers. 
To  this  Miiller  and  Sons,  the  charterers,  would  not 
consent  unless  the  plaintiffs  paid  their  proportion 
of  the  general  average  expenses  of  such  unloading. 
It  did  not  appear  on  the  evidence  that  any  demand 
for  such  payment  had  been  made.  Paragraph  2  of 
the  defendant's  answer  said  that  the  goods  were 
shipped  **  on  the  terms  of  a  bill  of  lading  signed 
and  delivered  by  the  master  of  the  Patria.** 

The  defendants*  answer  also  contained  the  follow- 
ing paragraph : — 

13.  By  the  law  of  Hanover  and  the  said  North  German 
Confederation,  the  master  of  the  Patria  was  entitled  to 
keep  the  Patria  in  Falmouth  harbour,  whilst  the  Patria 
or  her  cargo,  or  part  thereof,  would  have  been  liable  to 
risk  of  capture  at  sea  by  reason  of  the  continuance  of  the 
said  war,  and  the  master  of  the  Patria  was  not  by  snoh 
law,  whilst  the  blockade  continued,  or  whilst  the  said  war 
and  liability  to  risk  of  capture  continued,  under  any 
obligation   to  the   plaintiffs  to  proceed  or  attempt  to 

Erooeed  to  Hambnrg  with  the  Patria ;  and  by  the  said 
^  kw  the  master  of  tho  Patria  in  putting  into  and  remain- 
ing with  the  Patria  in  the  said  harbour  of  Falmouth  as 
aforesaid  had  not  at  the  time  of  the  institution  of  this 
suit  been  guilty  of  any  breach  of  duty  or  of  contraoi  to 
or  with  the  plamtiffs. 

15.  By  the  law  of  Hanover  and  the  said  Confederation, 
certain  expenses  incurred  by  reason  of  Hie  Patria  having 

5 one  into  and  having  been  detained  at  Falmouth  became 
ivisible  among  ship  freight  and  carro.  according  to  the 
principles  of  general  average ;  and  by  such  law  the 
master  of  the  Patria  is  entitled  to  retain  any  part  of  the 
cargo  of  the  Patria  for  the  proportion  of  such  expenses 
chargeable  on  or  in  respect  of  such  part,  or  until  the 
owner  of  such  part  should  have  given  security  for  the 
payment  of  such  (proportion,  and  the  plaintiffs  never 
tendered  or  offered  to  pay  their  proportion  of  the  said 
expenses  in  respect  of  tne  carffo  comprised  in  the  said 
•  bill  of  lading,  nor  to  give  security  for  the 
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17.  6j  the  law  of  Hmoyer  and  the  said  Confederation, 
the  master  of  the  Patria  was  forbidden  to  deliver  to  the 
plaintiffs,  and  oonld  not  lawfully  deliver  the  goods  men- 
tioned in  the  said  bill  of  lading  unless  all  the  copies  of 
the  said  bill  of  lading,  signed  by  the  said  master  and  de- 
livered by  him  as  aforesaid,  were  delivered  as  aforesaid. 
The  plaintiffs  never  tendered  to  the  said  master  divers  ef 
the  said  oopies  of  the  said  bills  of  lading ;  and  divers  of 
raoh  oopies  have  remained  and  are  in  the  hands  of  per- 
sons unknown  to  the  said  master  and  the  owners  of  the 
Patria, 

20.  The  defendants  further  say  that,  by  the  said  charter 
party  aforesaid,  which  bore  date  the  29th  Jan.  1869,  the 
■aid  oharterers  were  entitled  to  the  use  of  the  said  ship, 
and  that  the  said  ship  had  been  put  up  bv  them  as  a 
general  ship ;  and  thereby  the  said  biU  of  lading  was 
signed  and  delivered  by  the  said  master  pursuant  to  the 
terms  of  the  said  charter  party,  for  the  benefit  of  the 
said  oharterers  and  not  for  the  benefit  of  the  owners  of 
the  said  ship ;  and  that  in  signing  and  delivering  the  said 
bill  of  lading,  the  said  master  ao^d  as  agent  for  the  said 
oharterers  and  not  as  agent  for  the  defendants. 

21.  The  said  Fdigoras  y  Ceballas  had,  at  the  time 
when  the  said  goods  were  shipped,  notice  that  the  said 
■hip  was  under  charter;  and  the  plaintiffs  had,  at  the 
time  when  they  became  the  consignees  of  the  said  goods, 
notioe  that  the  said  ship  was  under  charter  at  the  time  of 
the  said  shipment. 

22.  The  defendants  submit  that  the  said  goods  men- 
tioned in  the  said  bill  of  lading  were  not  earned  into  any 
port  in  England  or  Wales  within  the  troe  intent  and 
meaning  of  the  Admiralty  Court  Act  1861,  s.  6,  and  that 
this  Hononrable  Court  bias  not  jurisdiction  to  entertain 
this  suit. 

Mr.  Travers,  Vice-Consul  of  the  North  German 
Confederation,  who  was  German  advocate,  proved 
the  ezistence  of  a  North  German  code  of  laws 
and  produoed  a  copy  of  the  Mercantile  Code,  and 
aaid  that  a  correct  translation  of  the  part  relating 
to  maritime  law  was  published  in  "Papers  on 
Maritime  Legislation,  with  a  translation  of  the 
German  Mercantile  Law  relating  to  Maritime 
Commerce,  by  Ernst  Emil  Wendt.  The  articles 
of  the  code  referred  to  in  the  argument  were  as 
follow : 

Art.  504.— The  master  shall  at  the  same  time  take 
avei^  poeaible  care  of  the  cargo  during  the  voyage,  in 
the  interest  of  those  who  are  concerned  therein.  When 
special  measures  are  required  in  order  to  avoid  or  lessen 
abss,  it  is  his  duty  to  protect  the  interests  of  those  con- 
oemsd  in  the  cargo,  as  their  representative ;  to  take 
their  instniotions,  if  possible,  and,  as  far  as  oircum- 
•iMioes  admit)  to  carry  the  same  into  effect ;  otherwise, 
however,  to  act  according  to  his  own  discretion,  and 
ReneraUy  to  take  every  possible  care  that  those  interested 
in  the  cargo  are  speedily  informed  of  such  occurrences, 
and  of  the  measures  thereby  rendered  necessary.  He  is 
in  such  cases  particularly  authorised  to  discharge  the 
whole  or  portion  of  the  cargo ;  in  the  most  extreme  cases, 
if  a  considerable  loss  on  account  of  imminent  deteriora- 
tion or  other  causes  cannot  be  otherwise  averted,  to  sell 
or  hypothecate  it  for  the  purpose  of  providing  means  for 
its  preaervation  and  further  transport :  to  reclaim  it  in 
the  case  of  capture  or  detention  ;  or,  if  it  shall  have  been 
otherwise  withdrawn  from  his  charge,  to  take  all  extra- 
jadioial  and  judicial  steps  for  its  recovery. 

Art.  505. — ^When  the  prosecution  of  the  voyage  in  its 
original  direction  is  prevented  by  an  accident,  the  master 
u  at  liberty  either  to  continue  the  voyage  in  another 
direction,  or  to  suspend  it  for  a  shorter  or  longer  period. 
Of  to  return  to  the  port  of  departure,  according  to  the 
cironmstanceB,  and  to  the  instructions  received,  which 
latter  are  to  be  adhered  to  as  far  as  possible.  In  the  case 
of  the  cancelling  of  the  contract  of  affrei^tment,  he 
shall  act  according  to  the  provisions  of  Art.  684. 

,Art.  631.— Either  party  can  withdraw  from  the  contract 
without  being  liable  for  damages :— 1.  When,  before  the 
ooBunencement  of  the  voyage,  the  vessel  is  placed  under 
embargo,  or  taken  possession  of  for  the  service  of  the 
oonntry  or  a  foreign  power ;  the  trade  with  the  port  of 
destination  is  prohibited ;  the  loading  port  or  the  port  of 
destination  is  blockaded ;  the  exportation  of  the  goods, 
to  be  shipped  aocordingto  the  contract  of  affreightment, 


from  the  port  of  loading,  or  their  importation  into  the  port 
of  destination  is  prohibited ;  the  veesel  is  by  a  Government 
order  prevented  from  putting  to  sea,  or  the  voyage,  or  the 
transmission  of  the  goods  to  be  shipped  according  to  the 
contract  of  affreightment,  is  prohibited.  In  all  the  fore- 
going oases,  however,  the  Government  order  justifies  the 
withdrawal  of  the  contract  only  when  the  impediment 
that  has  arisen  is  apparently  not  of  short  duration.  2. 
When,  before  the  commencement  of  a  vovage,  a  war  has 
been  declared,  in  consequence  of  which  the  vessel,  or  the 
goods  to  be'shipped  according  to  the  contract  of  affreight- 
ment, or  both,  can  no  longer  be  considered  free,  and  would 
be  liable  to  risk  of  captue. 

Art.  634.  The  dissolution  of  the  contract  or  affreight- 
ment alters  nothing  in  the  obligation  of  the  master  to 
take  care  of  the  carg^  in  the  absence  of  the  interested 
parties,  even  after  the  loss  of  the  vessel  (articles  504, 
506).  The  master  is,  therefore,  justified  and  obliged,  and 
in  urgent  oases  even  without  previous  inquiry,  as  cir- 
cumstances may  rec|uire,  either  to  forward  the  cargo  to 
the  port  ef  destination  in  another  vessel  for  account  of 
the  parties  concerned,  or  to  have  |it  stored,  or  sold,  and 
in  case  of  its  being  forwarded  or  stored,  to  sell  a  portion 
of  the  same  for  the  purpose  of  realising  the  funds  neces- 
sary thereto  and  to  its  preservation,  or  in  case  of  its  being 
forwarded,  to  take  a  oottomry  bond  on  the  whole  or 
part  of  it.  The  master  is,  however,  not  obliged  to  part 
with  the  cargo,  or  deliver  it  to  another  master  for  the 
purpose  of  its  being  forwarded,  unless  the  distance  freight 
as  well  as  all  other  claims  of  the  shipowner,  and  the 
oontributions  due  from  the  cargo  for  general  average, 
salvage,  and  assistance  and  bottomry  have  been  paid  or 
secured.  The  ^powner  is  answerable  for  the  fulfilment 
of  the  duties  devolving  on  the  master  according  to  the 
first  section  of  this  article,  to  the  extent  of  ms  ship, 
so  far  as  anything  has  been  saved  of  it  and  of  the  freight. 

Art.  636.  When  subsequent  to  the  commencement  of 
the  voyage,  any  of  the  incidents  occur  to  which  reference 
is  made  in  Art.  631,  either  party  has  a  right  to  withdraw 
from  the  contract  without  being  liable  to  damages. 

When,  however,  any  of  the  incidents  mentioned  in  Art. 
631,  No.  1,  have  occurred,  the  parties  have,  before  being 
able  to  withdraw,  to  wait  for  the  removal  of  the  impedi- 
ment, three  or  five  months  respectively,  according  as  the 
vessel  is  in  a  European  or  in  a  non-European  port.  Such 
period  shall  be  calculated  from  the  day  of  receiving 
notice  of  the  impediment,  if  the  master  is  then  at  a 
port,  or  from  that  day  on  which,  after  having  received 
such  notioe,  he  first  reaches  a  port  with  the  vessel. 

The  discharge  of  tiie  vessel  shall,  in  default  of  an 
agreement  to  the  contrary,  take  place  at  the  port  at 
which  it  is  stayinor  at  the  time  of  the  receipt  of  the  notice 
of  withdrawal.  The  charterer  is  bound  to  pay  a  distance 
freight  for  such  portion  of  the  voyage  as  is  actually  per- 
formed. 

When,  in  consequence  of  such  impediment,  the  vessel 
has  returned  to  the  port  of  departuie  or  to  any  other  port, 
in  calculating  the  distance  freight  the  nearest  pohit  to 
the  port  of  destination  which  the  vessel  had  reached 
shall  be  taken  as  the  basis  for  ascertaining  the  distance 
actually  performed. 

The  master  is  likewise  bound  to  act,  in  any  such  cases, 
before  and  after  the  dissolution  of  the  contract  of 
affreightment,  in  the  interest  of  the  cargo,  in  conformity 
with  the  articles  504-506,  and  634. 

Art.  637.  When  the  vessel,  after  taking  in  its  cargo,  is 
detained  in  the  port  of  loading  before  the  commencement 
of  the  voyage,  or  in  an  intermediate  port,  or  in  a  port  of 
refugee  after  its  commencement,  by  any  of  the  emergencies 
mentioned  in  Art.  631,  then  the  expenses  of  such  deten- 
tion (even  if  the  requirements  of  general  average  are  not 
present)  are  divided  among  the  ship,  freight,  and  cargo, 
aocordingto  the  principals  ef  general  average,  whether 
the  contract  is  thereby  put  an  end  to,  or  afterwards  com- 
pletely fulfilled.  The  expenses  of  the  detention  include 
all  the  expenses  enumerated  in  liie  second  clause  of  art. 
708,  No.  4 ;  but  those  of  putting  into  and  leaving  port 
only  when  the  vessel  has  ^put  into  a  port  of  refuge  on 
account  of  the  obstacle. 

Art.  641.  Should  the  contract  of  affreightment  be  dis- 
solved, pursuant  of  Art.  630-636,  the  expenses  of  un- 
loading from  the  vessel  are  borne  by  the  shipowner,  and 
all  other  expenses  of  the  discharge  by  thecharterer.  When, 
however,  tne  cargo  only  has  been  affected  by  the  incident, 
the  whole  of  the  expenses  of  the  discharge  are  borne  by 
the  charterer.    The  same  rule  applies  when,  in  the  case  c^     t 
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Art.  688,  »  part  of  the  owgo  is  diBohftrged.  When  in 
snoh  ft  oaie,  it  was  necessary  to  pnt  into  a  port  for  the 
purpose  of  disohargrlng,  the  oharterer  shall  also  hear  the 
port  charges. 

Art.  643,  Shonld  the  contract  not  extend  to  the  whole 
of  the  yes«el,  bnt  only  to  a  proportionate  part,  or  to  a 
specially  defined  space  of  the  same,  or  to  a  general  cargo, 
the  articles  630-642  apply,  subject  to  the  following  modi- 
fication, viz.:  1.  In  the  cases  of  articles  681  and  686 
either  party  is  jastified  in  withdrawing  from  the  contract 
immediately  after  the  occnrrenoe  of  the  impediment,  and 
without  regard  to  its  duration. 

Art.  645.  The  bill  of  Jadiog  contains,  first,  the  name  of 
the  master ;  secondly,  the  name  and  nationality  of  the 
yessel ;  thirdly,  the  name  of  the  shipper  ;  fourthly,  the 
name  of  the  consignee;  fifthly,  the  port  of  lading; 
sixthly,,  the  port  of  discharge,  or  the  place  at  which 
orders  for  the  same  are  to  be  obtsined  (port  of  call) ; 
seventhly,  the  description,  quanti^,  and  marks  of  the 
ffoods  shipped  ;  eighthly,  the  stipulations  respecting  the 
freight ;  ninthly,  the  place  and  date  on  which  it  has  been 
issued ;  tenthly,  the  number  of  the  copies  issued. 

Art.  647.  The  master  is  bound  to  deliver  the  goods  in 
the  port  of  discharge  to  the  legal  holder  of  even  one  copy 
of  the  bill  of  lading  onl^.  As  legally  entitled  to  receive  the 
goods.  He  is  to  be  considered  the  party  who  is  designated 
as  consignee  in  the  bill  of  lading,  or  to  whom  i^e  bUl  of 
lading,  in  case  i^.  is  issued  to  order,  has  been  transferred 
by  endorsement. 

Art.  653.  The  bill  of  Uding  is  decisive  for  the  legal 
position  of  the  shipowner  and  the  consignee  of  the  goods 
towards  each  other ;  more  especially  the  delivery  of  the 
goods  to  the  consignee  shall  take  place  in  accordance 
with  the  contents  of  the  bill  of  lading.  Provisions  of  the 
oontraot  of  affreightment  not  embodicid  in  the  bill  of 
lading  have  no  llgal  effect  as  against  the  consignee,  un- 
less special  reference  has  been  made  to  them.  When 
such  reference  has  been  made  respecting  the  freight  to 
the  contract  of  affreightment  (for  instance,  by  the  words 
"freight  as  per  charter-party *'), the stipulationsastotho 
time  for  discharging,  the  days  on  demnrrsge,  and  the 
demurrage  are  not  considered  to  be  therein  included.  As 
regards  the  legal  position  of  the  shipowner  and  the 
charterer  towards  each  other,  the  clauses  of  the  contract 
of  affreightment  remain  conclusive. 

Art.  661.  After  a  bill  of  lading  has  been  issued  to  order, 
the  master  cannot  comply  with  any  instructions  of  the 
shipper  concerning  the  returning  or  delivery  of  such 
goods,  unless  all  copies  of  snob  bill  of  lading  are  returned 
to  him.  The  same  rule  applies  to  any  demand  made  by 
the  holder  of  a  bill  of  lading  for  delivery  of  goods  pre- 
vious to  the  arrival  of  the  master  at  the  port  of  destina- 
tion.  Should  he  act  in  contravention  of  theee  provisions, 
he  remains  liable  to  any  legal  holder  of  the  bill  of  lading. 
In  esse  the  bill  of  lading  has  not  been  issued  to  order, 
the  master  shall  return  or  deliver  such  goods  even 
without  the  production  of  a  bill  of  lading,  if  the  shipper 
and  the  consignee  name!  in  such  bill  of  lading  have 
expressed  their  proper  consent  to  the  returning  or  de- 
livery of  such  goods.  When,  however,  all  copies  of  the 
bill  of  lading  are  not  returned,  the  master  can  previously 
demand  security  for  any  losses  which  might  arise  in 
consequence  thereof. 

Butt,  Q.C.,  and  Cohen,  for  the  plointiffs. — ^The 
contract  here  is  plain,  and  its  laoeuage  oaght 
to  be  construed  nata rally,  and  clearly  shews  the 
intention  of  the  parties,  so  that  it  does  not  admit 
of  the  introduction  of  any  law  dehors  the  contract. 
If  it  can  be  said  that  any  law  mnst  be  considered 
in  order  to  explain  the  agreement,  that  law  is  the 
lex  fori,  or  the  maritime  law  as  administered  in 
this  country.  Sir  R.  J.  Phillimorb.— Maritime 
law  is  not  administered  specially  in  England.  It 
is  wrong  to  identify  English  law  with  maritime 
law.  J  Maritime  law  resembles  the  jus  gentium  of 
the  Roman  law.  The  civil  law  of  Rome  did  not 
apply  to  strangers,  so  the  praetors  adopted  what 
was  common  to  the  law  of  different  states,  and  this 
law  so  adopted  was  administered  by  them  in  suits 
instituted  by  or  against  strangers.  So  there  is  a 
maritime  law  administered  by  the  comity  of 
nations  by  all  states  alike,  and  this  Ihw  is  arrived 


at  by  eliminating  what  is  peoaliar  to  each  nation, 
and  adopting  what  is  universal.  To  hold  other- 
wise, you  must  throw  over  Lord  Kingsdown  and 
Lord  Stowell. 

The  Hamburgh,  Bro.  &  Lush.  253,  272 ;  10  L.  T.  Bep. 
N.  a206; 

The  Gratitudine,  3C.  Bob.  241 ; 

aimonds  v.  White,  2  B.  &  C.  811 : 

De  Lovio  v.  Boit,  2  ChJlison  (U.  S.)  398. 

Lord  Mansfield  says  that  the  maritime  law  is  not 
the  law  of  a  particular  state,  but  the  general  law  of 
all  nations  :  (Luke  v.  Lyde,  2  Bur.  Rep.  883,  887.) 
The  master  chose  to  remain  in  an  English  port ; 
therefore  the  lex  fori  should  apply.  The  law 
of  the  flag  does  not  apply;  no  one  suggested 
that  it  should  apply  in  the  Hamburg.  In 
Cummell  v.  8ewell  (5  H.  &  N.  728;  2  L.  T.  Rep. 
N.  S.  799),  it  was  decided  that  where  a  master 
sold  the  cargo  of  his  vessel  in  a  manner  binding 
according  to  the  law  of  the  country  in  which  they 
were  disposed  of,  that,  disposition  was  binding  in 
this  country.  But  here  the  master  commits  a 
breach  in  this  country,  and  seeks  the  protection  of 
a  foreign  municipal  law  which  is  not  bindinir  upon 
an  English  court.  ( Tlve  HaUey  L.  Rep.  2  P.  C  App. 
193 ;  16  L.  T.  Rep.  N.  S.  879).  By  the  lex  fori  the 
master  was  bound  to  proceed.  The  excepted  peril  in 
the  bill  of  lading  is  the  "  dangers  of  the  seas  only 
excepted."  Neither  the  law  of  England  nor  the 
general  maritime  law  justifies  a  master  in  not 
performing  his  contract  or  in  delaying  an  unreason- 
able time  merely  on  account  of  the  outbreak  of 
war. 

Pole  V.  Cetcovitchy  9  C.  B.,  N.  S.,  430 ;  3  L.  T.  Eep. 
N.  S.  438 ;  T)ie  Teutonia,  1  Aspinall's  Maritime  Law 
Cases,  32. 

Paradine  v.  Jane,  2  Aleyne  Bep.  26 ; 
The  bill  of  lading  is  decisive  as  between  the  owner 
and  the  consignee.  No  terms  of  the  charter  party 
can  be  taken  as  introduced  into  the  bill  of  lading 
nnless  so  expressly  stipulated  (Smith  v.  Sievehing 
4  E.  &  B.  94>.)  Even  supposing  that  the  German 
law  governs,  the  bill  of  lading  is  decisive  between 
the  owner  and  the  consignee:  (TJode,  Art  653). 
Further,  the  defendants,  in  paragraph  2  of  their 
answer,  say  that  the  goods  were  shipped  **  on  the 
terms  of  the  bill  of  lading."  It  is  an  English  bill 
of  lading ;  the  language  used,  the  money  stipulated 
for,  and  the  consignees  are  all  English.  These 
facts  chow  that  it  was  the  intention  of  the  parties 
that  the  English  law  should  govern .  By  the  English 
law  a  master  is  bound  to  perform  his  contract  and 
to  proceed  to  his  port  of  destination,  nnless  the 
con8ign3es  prevent  him  from  carrying  the  goods 
on,  and  in  that  case  he  is  entitled  to  recover  his 
freight:  (0(vrgo  ex  Qalam  2  Moore's  P.  C.  C. 
N.  S.  216,  229;  9  L.^  T.  Rep.  N.  S.  550).  He  is 
entitled  to  pro  rata  freight  if  he  delivers  the 
goods  at  the  intermediate  port  and  they  are 
accepted  by  the  consignees. 

Christy  v.  Bow,  1  Taunt.  300 ; 

Luke  V.  Lyde,  2  Borr.  883. 
In  this  case,  however,  the  master  was  ofifered 
the  full  freight,  and  be  refused  to  deliver  the 
goods.  The  amount  of  freight  was  not  refused 
as  inadequate  at  the  time,  bnt  he  now  says 
that  he  was  entitled  to  general  average  contri- 
bution towards  the  expense  of  unshipping  and 
reloading  the  cargo.  This  claim  is  nuMe  nnder 
art.  637  of  the  code.  This  is  a  foreign  master  rely- 
ing on  foreign  law,  and  he  was  bound  to  inform 
the  consignees  of  his  claim,  and  he  made  no  such 
claim.  The  master  refused  to  deliver,  and  there- 
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fore  a  tender  on  the  part  of  the  oonsignees  was 
unneceesary. 

Dirks  y.  Richards,  4  M.  &  G.  574 ; 

Jones  ▼.  Tarleton,  9  M.  &  W.  675. 
By  German  law,  the  coDsignee  named  in  the  bill  of 
lading  is  entitled  to  delivery  of  the  goods  without 
endorsement  to  him  :  (Code,  art.  647.)  The  master 
is  bonnd  to  deliver  on  the  first  bill  of  lading  being 
presented  by  the  terms  of  the  instrument  itself : 
{The  Tigres8,\Bro  &  Lush,  38.;8  L.  T.  Rep.  N.  S. 
117.)  By  the  German  law  it  is  only  when  the  bills  of 
lading  were'issned^to  order  that  the  master  has  a 
right  to  deniand  that  all  should  be  given  up  by  the 
holder  before  delivery  at  an  intermediate  port: 
(Code,  art.  661.)  These  bills  of  lading  were  not 
issued  to  order.  There  werefnamed  consignees — 
namely,  the  plaintiffs,  and  they  have  a  right  to  sue, 
as  they  are  entitled  to  possession  at  any  place  on 
presentation  of  the  bill  of  lading  after  reasonable 
notice  and  tender  of  freight:  (TindMY.  Tcuylor, 
24  L.  J.  12,  Q.B. ;  4  Ell.  A  Bl.  219.)  The  master 
was  not  excused  from  performance  of  his  contract 
under  this  bill  of  lading  by  the  blockade  of  Ham- 
burg ;  and.even  if  he  were,  he  was  bound  to  pro- 
ceed as  soon  as  the  blockade  was  at  an  end,  or  to 
deliver  the  goods  at  Falmouth. 

MiUifford,  Q.G.,  and  Glarhson  for  the  defendants. 
—The  charter  party  was  made  at  Bremen  between 
Germans,  and  related  to  a  German  ship.  Delivery 
in  Germany  is  contemplated.  The  charter  is  the 
foundation  of  the  adventure,  and  the  bill  of  lading 
is  under  the  terms  of  the  charter.  The  shipper  of 
the  goods  was  not  English,  and  the  bill  of  lading 
was  the  contract  entered  into  between  him  and  the 
master,  and  the  intention  of  the  parties  was  not  to 
make  the  English  law  govern.  This  bill  of  lading 
was  given  by  a  German  master,  and  therefore  the 
agreements  to  be  implied  as  to  his  duties  to  pro- 
oeed  and  deliver  in  a  port  of  refuge  must  be  ascer- 
tained by  reference  to  the  law  of  the  flag  which  the 
vessel  carries :  {The  Bdhia,  Bro.  &  Lush  61).  This 
case  adepts  Lloyd  v.  GuibeH  (L.  Bep.  1  Q.6. 115 ; 
10 L.  T.  Rep.  N.  S.  670,  in  Ex.  Oh.;  13  L.  T. 
Bep.  N.  S.  602),  which  decides  that,  unless  other- 
wiM  expressly  provided,  the  law  of  the  country  to 
which  the  ship  belongs  must  be  taken  to  be  the 
law  to  which  the  parties  have  submitted  them- 
selves. The  charterers  must  be  presumed  to  have 
had  some  agent  at  Guatemala ;  the  vessel  was  not 
in  the  master's  hands  to  procure  German  freight. 
As  to  the  owners,  cargo  and  ship,  the  whole  tran- 
saction was  German,  so  that  English  law  cannot 
g}vem.  The  fact  that  the  vessel  came  into  an 
Ingiish  port  is  not  sufficient  to  found  the  jurisdic- 
tion. "  Carried  into  any  port "  under  the  Admiralty 
Jurisdiction  Act  (24  Yict.  c.  10,  s.  6)  refers  to  a 
port  of  destination.  If  not,  being  driven  into  a 
Spanish  port  would  have  made  the  Spanish  law 
apply.  The  whole  contract  was  to  be  performed  at 
Hamburg.  The  master  received  his  authority 
from  German  owners,  and  was  master  of  a  German 
ship,  and  it  cannot  be  said  that  he  could,  by  signing 
these  bills  of  lading  under  a  German  charter,  make 
the  ship  and  owners  subject  to  English  law.  This 
would  be  exceeding  his  authority  as  agent.  He 
was  agent  to  the  charterers,  and  signed  the  bills  of 
lading  as  their  aitents,  and  not  as  agent  of  the 
owners.  Even  by  the  English  law  the  master  was 
entitled  to  put  into  Falmouth  on  account  of  the 
sickness  of  himself  and  his  crew,  and  when  there 
he  found  the  war  had  broken  out.  This  entitled 
him,  by  German  law,  to  stay  in  port.    During  the 


blockade  he  was  entitled  to  remain  three  months 
in  Falmouth  before  he  was  bound  either  to  pro- 
ceed or  to  withdraw  from  the  contract :  (Code,  Arts. 
636,  631,  par.  1).  The  remaining  in  port  after  the 
blockade  from  the  18th  Sept.  to  the  9th  Nov.,  the 
date  of  the  arrest  of  the  ship,  was  not  an  unreason- 
able delay  under  the  circumstances.  If  it  were,  the 
master  was  justified  by  the  German  law.  By  Arts. 
643,  636  of  the  code,  the  master  was  entitled  to  with- 
draw from  the  contract,  and  was  not  bound  to  pro- 
ceed ,war  baving  broken  out  after  the  commencement 
of  the  voyage.  As  he  was  not  bound  to  proceed,  he 
was  clearly  entitled  to  put  into  port  for  the  safety 
of  ship  and  cargo.  The  roaster  was  not  bound  to 
proceed,  because  the  bill  of  lading  was  not  in  the 
form  prescribed  by  the  code.  It  is  not  there  made 
compulsory  :  (Art.  645.)  The  stipulation, "  dani?ers 
of  the  seas  only  excepted,"  does  not  exclude  such 
an  unforeseen  circumstance  as  the  outbreak  of  the 
war.  This  exception  is  provided  for  by  the  code 
and  it  was  surplusage  to  put  it  into  the  bill  of 
lading.  The  master  was  not  bound  to  deliver  the 
goods  at  Falmouth  but  on  the  payment  of  pro  raid 
freight  by  the  general  maritime  law : 

Chnsty  v.  Bow,  1  Taunt.  300 ; 

Cargo  ex  Qalam  (sup,) ; 

Luke  V.  Lyde,  2  Barrows  Eep.  883  (per  Lord  Mans, 
field).  .    , 

By  German  law  (Art.  636)  the  charterer  is  bound 
to  pay  a  distance  freight  for  such  portion  of  the 
voyage  as  is  actually  performed.  There  was  no 
sufficient  demand  of  the  goods  or  tender  of  freight 
on  the  part  of  the  plaintiffs.  By  Art.  637,  the 
master  was  entitled  to  the  general  average  contri- 
bution of  the  plaintiffs  towards  the  expenses  of 
detention  in  Falmouth,  and,  by  Art.  641,  part  of 
the  expenses  of  discharging  the  cargo.  These  the 
plaintiffs  did  not  offer  to  pay.  The  master  was 
not  bound  to  deliver  up  the  goods  to  the  plaintiffs, 
at  any  port  short  of  the  destination  without  re- 
ceiving all  the  bills  of  lading  signed  by  him  (Art. 
661),  and  he  did  not  receive  them.  These  goods 
were  stowed  at  the  bottom  of  the  hold,  and  the 
master  under  the  circumstances  acted  for  the  best 
in  the  interests  of  the  different  owners  of  cargo, 
as  directed  by  Art.  504. 

Butt,  Q.0,  in  reply.— If  i^Zoyiv.  Guihert  decides 
that  the  geneitil  maratime  law  administered  in 
England  is  not  a  universal  maritime  law  binding 
on  all  nations  in  time  of  peace,  but  a  law  to 
be  derived  from  practice  and  decisions  of  Eng- 
lish tribunals,  the  decision  is  wrong,  and  not 
binding  on  the  court.  It  is  against  the  prin- 
ciples of  the  cases  already  cited.  Lloyd  v. 
Guihert  referrred  to  things  not  contemplated  by 
the  parties,  but  here  the  contract  is  precise  in  its 
terms.  The  German  law  does  not  prevent  parties 
adopting  a  bpecial  form  of  contract,  and  this  form 
is  conclusive :  (Kay  v.  Wheeler,  L.  Rep.  2  O.P.,  302 ; 
16  L.  T.  Rep.  N.  S.  66.)  As  to  the  jurisdiction, 
the  objection  ought  to  have  been  taken  under  pro- 
test (Adm.  Rules  37),  and  further  the  question  is 
decided  (Bahia,  Bro.  &  Lush.  61).  The  owner  can- 
not release  himself  from  liability  by  chartering  his 
vessel  without  the  consent  of  the  owners  of  the 
goods,  there  being  no  demise  of  the  ship,  and  the 
master  receiving  freight  as  owners'  agent  as  well 

as  charterers  * 

i8andemonv.fifcurr,L.Eep.2Q.B.,86;86L.J.,Q.B., 

58;  15L.T.Eop.N.S.608;  „  „   r,. 

St.  doud,  Bro.  &  Lush.  4 ;  8  L.  T.  Bep.  N.  S.  54. 
Further,  this  is  a  proceeding  w  rem  against  the 
ship,  and  is  not  against  the  owners,  and  therefore     j 
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a  maritime  lien  attaohed  under  the  statute  when 
the  ship  was  arrested.  The  master  refused  to 
deliver,  and  therefore  the  owners  were  not  entitled 
to  claim  pro  rata  freight.  The  master  did  not 
require  all  the  bills  of  lading  to  be  given  up.  He 
depends  on  the  Grerman  law,  and  this  bill  of  lading 
is  not  in  accordance  with  the  code.  It  was  pre- 
sented by  the  consignee  named  therein.  By 
Art.  504  of  the  code  the  master  was  bound  to  con- 
sider the  interest  of  the  owners  of  cargo,  and  to 
deliver  at  Falmouth. 

June  6. — Sir  R.  Phillimobe. — This  is  a  suit  by 
Messrs.  Chalmers,  Guthrie,  and  Co.,  consignees 
under  a  bill  of  lading,  of  1293  bags  of  coffee,  lately 
laden  on  board  the  ship  Pairia,  for  damages  against 
that  ship,  on  the  ground  of  a  breach  of  the  contract 
contained  in  the  bill  of  lading.  The  Pafria  is  a 
ship  sailins  under  the  flag  of  the  North  German 
Confederation,  belonging  to  a  port  in  Hanover. 
In  the  month  of  March  1870,  she  was  chartered  to 
Messrs.  Muller  and  Sons,  of  Bremen,  and  was  lying 
in  the  port  of  Champerioo,  Guatemala,  when  a 
person  of  the  name  of  Ceballas,  who,  I  presume, 
was  an  American  Spaniard,  shipped  on  board  her 
the  coffee  above  mentioned,  to  be  carried  to  Ham- 
burg, on  the  terms  of  a  bill  of  lading  signed  and 
delivered  by  the  master,  which  is  as  follows. 
(His  Lordship  here  read  the  bill  of  lading  before 
set  out.)  Five'copies  of  the  bill  of  lading  were 
signed  by  the  master,  four  of  which  were  delivered 
to  Cebellas.  One  of  those  was  delivered  by  Cebellas 
to  the  plaintiffs.  Other  goods  were  also  shipped 
for  Hamburg  by  other  persons.  The  ship  sailed  on 
the  5th  Apnl.  On  the  23rd  Aug.  she  arrived' in 
the  English  Channel,  with  some  of  her  crew, 
including  the  captain,  seriously  ill,  and  on  the 
same  day  she  put  into  Falmouth.  Before  this 
time  war  had  broken  out  between  the  North 
German  Confederation  and  France,  and  Hamburg 
was  blockaded  from  the  19th  Aug.,  before  the 
arrival  of  the  vessel,  until  the  18th  Sept. 
On  the  7th  Nov.  the  suit  was  instituted  in 
this  court,  and  in  substance  it  charges  the 
defendants  with  two  distinct  breaches  of  con- 
tract— namely,  refusal  to  deliver  the  coffee  of 
the  plaintiffs  at  Hamburgh  and  at  Falmouth.  The 
question  by  what  law  such  charges  are  to  be  tried 
may,  according  to  the  circumstances  of  each  case 
be  one  of  nicety  and  difficulty.  The  law  of  the 
place  in  which  the  contract  was  entered  into  (lex 
loci  conirachis),  that  of  the  place  in  which  it  is  to 
be  performed  (lex  loci  aolutionis),  that  of  the  state 
to  which  the  shipowner  belonged,  usually  called 
the  law  of  the  flag,  the  general  maritime  law  ad- 
ministered by  the  comity  of  all  state8,and  the  law  of 
the  tribunal  in  which  the  suit  is  instituted  {lexfori)t 
are  the  laws  upon  one  of  which  tbe  attack  or 
defence  is  usually  founded.  In  tbe  present  case 
the  defendant  has  relied  principally  upon  the  law 
of  the  flag.  The  pldintiff  also  maintains  that  the 
contract  itself  furnishes  by  its  own  terms  the  law 
applicable  to  his  case,  from  whatever  source  the 
law  so  furnished  be  derived,  but  be  contends  that 
if  any  law  without  the  contract  is  to  be  imported, 
it  is  the  general  maritime  law.  The  proposition 
that  the  terms  of  the  contract  furnish  per  se  the 
law  in  this  case  raises  the  first  question  to  be  con- 
sidered. The  propositions  (»f  jurisprudence  appli- 
cable to  it  appear  to  me  the  following :— First, 
that  the  rights  and  obligations  of  the  parties  to  a 
contract  are  to  hb  determined  by  the  law  which 
they  have  declared  themselves  to  intend  ;  secondly. 


that,  where  there  is  no  express  declaration  of  inten- 
tion, the  presumption  as  to  the  law  contemplated 
by  the  parties  must  be  gathered  from  the  circum- 
stances of  the  case ;  thirdly,  that  where  the  con- 
tract is  plain  in  its  language,  that  language  must 
receive  the  ordinary  and  natural  construction,  and 
does  not  admit  the  introdnotion  of  a  law  dehors 
the  contract ;  fourthly,  that  the  contract  must  be 
executed  according  to  its  terms,  or  abandoned  with 
due  compensation  to  the  parties  injured,  unless 
supervening  unforeseen  circumstances  of  a  certain 
character  have  rendered  the  execution  legally  im- 
possible, as  where  the  port  of  destination  has 
become  the  port  of  the  enemy  of  the  state  to  which 
the  shipowner  belongs ; — ^and  here  I  must  observe 
that  there  is  no  question  in  this  case,  as  in  the  re- 
cent case  of  the  Teutonia  (1  AspinalPs  Maritime 
Law  Cases  32  ;  24  L.  T.  Rep.  N.  S.  521)  as  to  the 
fulfillment  of  a  contract  being  prevented  by  such  a 
legal  impossibility,  or  by  the  necessity  of  a  com- 
promise between  a  public  and  private  duty ; — fifthly, 
that  the  happening  of  unforeseen  events  may,  ac- 
cording to  the  circumstances,  justify  a  reason- 
able delay  in  the  execution  of  a  contract  whioh 
does  not  infer  the  abandonment  of  it.  I  will 
now  apply  these  propositions  to  the  facte  of 
the  case  before  me.  During  the  interval  between 
the  arrival  of  the  ship  at  Falmouth  on  the  25th 
Aug.,  and  the  institution  of  the  suit  on  the  7th 
Nov.,  the  ship  remained  in  the  port  of  Falmouth. 
The  captain  was  absent  from  Falmouth  from  the 
9th  Sept.  to  the  1st  Dec.,  when  he  returned  to 
his  ship.  It  has  not  been  contended  by  the  plain- 
tiffs that  there  was  any  breach  of  contract  in  the 
deviation  to  Falmouth  caused  by  the  illness  of  the 
master.  There  are  some  outlying  objections  taken 
on  the  part  of  the  defendants,  which  it  will  be  con- 
venient to  dispose  of  in  this  plaoe.  It  is  objected 
that  the  proceedings  should  have  been  against  the 
charterer,  and  not  tne  owner.  But  I  am  of  opinion 
that  this  objection  cannot  avail,  for  two  reasons  : 
first,  the  owner  of  the  ship  cannot  release  himself 
from  his  liability  by  chartering  his  vessel  without 
the  consent  of  the  owner  of  the  goods.  *In  this 
case  there  is  no  demise  of  the  ship.  The  master 
receives  freight  as  agent  for  the  owner  as  well  as  the 
charterer:  Sandeman  v.  8curr  and  others  (sup). 
Secondly,  the  proceeding  here  is  in  rem ;  the  mari- 
time lien  attaohed  under  the  statute  as  soon  as  the 
ship  was  arrested.  Another  objection  is  as  to  the 
jurisdiction  of  the  court  under  sect.  6  of  24  Yict. 
c.  10.  It  is  said  that  the  goods  in  this  case  are 
not  **  carried  into  any  port  of  England  or  Wales," 
because  Falmouth  was  not  the  port  of  destination. 
In  the  first  place  this  objection  should  have  been 
taken  under  protest ;  in  the  next  place,  it  has  been 
already  raised  and  disposed  of  by  my  predecessor, 
in  whose  judgment  I  entirely  concur,  and  whicli, 
as  it  applies  closely  to  the  present  case,  I  will  state. 
That  learned  judge  said :  **  Here,  then,  is  a  cargo, 
originally  destined  to  be  imported  into  the  port  of 
Dunkirk.  In  oonsequence  of  accident,  the  ship  puts 
into  the  port  of  Bamsgate,  and  the  master  refuses  to 
carry  on  the  cargo  to  Dunkirk,  or  to  give  delivery 
at  B^amsgate.  That  this  is  a  great  grievance  can- 
not be  denied,  and  the  court  ought  to  giye,  if 
necessary,  great  latitude  to  the  construction  of  the 
Act  of  Parliament,  in  order  to  extend  the  remedy 
to  this  case.  However,  it  appears  to  me  this  sec 
tion  was  carefully  worded  to  give  the  utmost  juris- 
diction in  the  matter.  It  uses  the  words  '  carried 
into  any  port  in  England,'  and  does  not  use  the 
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word  *  import.'  I  apprehend  the  phrase  *  carried 
into'  was  advisedly  need  instead  of  the  word 
•  import.'  Then  it  goes  on,  *  or  for  any 
breach  of  duty  or  breach  of  contract.'  Here 
thfre  is  a  clear  breach  of  contract  and  breach  of 
doty,  I  am  of  opinion  that,  without  any  Tiolence 
of  construction,  the  statute  applies  to  this  case. 
I  reject  the  motion,  with  costs  "  :  {The  Bahia,  Bro. 
ALnsh.  p.  62  )  Another  objection  was,  that  the 
master  had  no  power  under  the  charter  party  "  to 
ooDtract,"a8  it  was  expressed,  *'.his  owner  out  of 
that  charter  party  ;*'  but  I  am  of  a  different 
opinion,  and  n'pon  this  point  I  adopt  the  langnac^e 
of  the  Court  of  Queen's  Bench  in  the  case  already 
cited  of  Scmdeman  v.  Scurr,  Gockbum,  0.  J.,  in 
delivering  the  judgement  of  the  court,  said :  "  We 
think  that,  so  long  as  the  relation  of  owner  and 
master  continues,  the  latter,  as  regards  parlies 
who  ship  GToods  in  ignorance  of  any  arrangement 
whereby  the  authority  ordinarily  incidental  to  that 
relation  is  affected,  must  be  taken  to  have  autho* 
rity  to  bind  his  owner  by  giving  bills  of  lading. 
We  proceed  on  the  well-known  principle  that  where 
a  party  allows  another  to  appear  before  the  world 
ss  his  agent  in  any  given  capacity,  he  must  be 
liable  to  any  party  who  contracts  with  such  appa- 
rent agent  in  a  matter  within  the  scope  of  such 
agency.  The  master  of  a  vessel  has  by  law  autho- 
rity to  sign  bill3  of  lading  on  behalf  of  his  owner. 
A  person  shipping  goods  on  board  a  vessel,  un- 
aware that  the  vessel  has  been  chartered  to  another, 
is  warranted  in  assuming  that  the  master  is  acting 
by  virtue  of  his  ordinary  authority,  and  therefore 
acting  for  his  owner  in  signing  bills  of  lading.  It 
may  be  that  as  between  the  master  and  the  char- 
terer, the  authority  of  the  roaster  is  to  sign  bills 
of  lading  on  behalf  of  the  charterer  only,  and  not 
of  the  owner.  But,  in  our  judgment,  this  altered 
fitate  of  the  master's  authority  will  not  affect  the 
liability  of  the  owner,  whose  servant  the  roaster 
still  remains,  clothed  with  a  character  to  which  the 
authority  to  bind  his  owner  by  signing  bills  of 
lading  attaches  by  virtue  of  his  offioes.  We  think 
that  until  the  fact  that  the  master's  authority  has 
been  put  an  end  to  is  brought  to  the  knowledge 
of  a  shipper  of  goods  the  latter  has  a  right  to  look 
to  the  owner  as  the  principal  with  whom  his  con- 
tract has  been  made "  :  Sandeman  v.  Scurr  (it^) 
I  should  mention  that  it  appears  from  the  corre- 
spondence between  Miiller  and  sons  and  the  plain- 
tiffs that  the  plaintiffs  were  apprised  by  a  letter 
from  Bremen  dated  the  1st  June,  that  Miiller  and 
Sons  were  the  charterers  and  consignees  of  the 
vessel.  And  on  the  16th  July  the  plaintiffs  (war 
having  broken  out  on  the  15th  July,  according  to 
the  dates  agreed  noon),  wrote  as  follows : — *'  16th 
July  *70.  Messrs.  Fredk.  Miiller  and  Sons,  Bremen. 
Dear  Sir — In  reference  to  your  favour  of  1st.  June, 
in  which  yon  inform  me  you  are  consignees  and 
charterers  of  the  (German  vessel  Patria  from 
Guatemala,  as  the  disturbances  on  the  Continent 
will  probably  olose  the  port  of  Hamburgh,  please 
communicate  with  the  owners  as  regards  their 
wishes.  It  would  no  doubt  be  safer  for  the  vessel 
to  come  to  London,  and,  in  the  event  of  her  doing 
so,  we  shall  be  most  happy  to  take  charge  of  her 
and  her  cargo  on  your  account. — We  are,  Dear 
Sir,  yours  truly,  Chalmbbs,  Guthrib  and  Co." 
I  am  of  opinion  that  the  contract  contained  in  the 
bill  of  lading  cannot  be  affected  by  the  terms  of  the 
charter  party.  The  English  {Smith  v.  Sievking, 
^  £11.  &  Bl.  589),  I  may  observe,  and  the  Gorman 


law  are  equally  clear  on  this  point,  according  to 
Act  653  of  the  German  code.  [His  lordship  read 
the  article  of  the  code  before  set  oat.]  The  German 
expert  who  has  been  examined  explained  this  law 
in  its  natural  sense.  Moreover,  the  second  article 
of  the  answer  in  this  suit  refers  to  the  shipment  as 
having  taken  place  **  on  the  terms  of  a  bill  of 
lading."  The  bill  of  lading  in  this  case  is  in  the 
usual  form  of  an  English  bill  ol  lading.  If  this  in- 
strument had  specified  that  the  English  law  should 
govern  the  construction  of  it,  it  could  not  have 
been  maintained  that  the  bill  would  not  have  been 
subject  to  this  law.  Bat  it  is  contended  that  the 
intention  of  the  parties  to  the  contract  that  the 
English  law  should  govern  cannot  be  inferred 
from  the  facts  that  the  language,  form,  and  money 
for  the  freight  are  English  aad  the  consignees 
English  ;  while  the  other  surrounding  facts  are 
that  the  ship  was  German,  the  owners  German, 
the  charter  party  German,  the  destination  of  the 
goods  a  German  port,  the  shipper  not  English — all 
these  facts  show,  it  is  urged,  that  the  law  of  the 
flag  of  the  ship  must  prevail,  and  bring  the  case 
under  the  principles  of  the  decision  in  Lloyd  v. 
Quiberf.,  I  have  been  much  pressed  by  counsel  for 
the  plaintiffs  to  pronounce  that  the  decision  in 
Lloyd  V.  Ouibei't  (sup.)  is  not  binding  on  the 
Admiralty  Court,  and  also  that  the  judgment  errs 
in  ascribing  to  the  Admiralty  Court  the  doctrine 
that  the  general  maritime  law  is  not  an  universal 
maritime  law  binding  upon  all  nations  in  time  of 
peace,  but  a  law  which  is  to  be  derived  from  the 
practice  and  decisions  of  English  tribunals.  If  it 
were  necessary  to  decide  the  latter  point,  with  all 
respect  for  the  high  authority  of  the  tribunal  which 
delivered  the  judgment,  I  should  have  hesitated  a 
long  while  before  I  assented  to  the  position  that 
there  was  not  a  general  maritime  law  which, 
according  to  the  comity  of  nations,  was  adminis- 
tered in  the  English  as  well  as  in  the  foreign 
courts  of  Admiralty.  I  should  have  remembered 
and  endeavoured  to  apply  the  law  upon  which  Lord 
S towel  in  the  Chratitudine  (sup,)  founded  the  autho- 
rity of  the  master  when  acting  as  necessary  agent 
for  the  owner  of  the  cargo,  and  the  language  of 
Lord  Tenterden  in  Simonds  v.  White  (sup.)  as  to 
the  division  of  average.  "  The  principle  of  aver- 
age," says  that  high  authority,  "  is  of  very  ancient 
date  and  of  universal  reception  among  commercial 
nations.  The  obligation  to  contribute,  therefore, 
denends  not  so  much  upon  the  terms  of  any  particu- 
lar instrument  as  upon  a  general  rule  of  maritime 
law :  (Simonds  V,  TrAtJ«,1824,2  B.&  C.811).  I  should 
have  referred  to  the  judgment  of  Storey  (De  Lovio 
V.  Boit,2  Gallison  398)  as  to  the  ancient  laws, 
customs,  and  usuages  of  the  sea,  and  considered 
whether  there  was  not  a  general  maritime  law 
founded  upon  them,  and  the  reoognised  exposition 
of  them  as  wholly  distinct  from  the  common  law 
of  England,  as  the  law  by  which  in  cases  of 
collision  the  Admiralty  Court  finds  both  parties 
to  blame  is  distinct  from  that  of  the  common  law 
court,  which,  upon  its  own  principles,  refuses  to 
allow  any  verdict  to  be  given.  But  in  truth  it 
does  not  appear  to  me  necessary  to  note  any 
decision  on  either  of  the  points  pressed  upon  me 
touching  the  authority  of  Lloyd  v.  Ouibert  (sup,) 
That  case  related  to  the  question  of  what  law 
should  be  applied  to  events  not  contemplated  by 
the  contract ;  but  in  the  case  before  me  the  con- 
tract is  precise  in  its  language,  and  does  contem- 
plate the  happening  of  events  which  might  impede 
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the  exeoation  of  the  contract,  and  provides  that, 
with  one  special  exception,  namely,  "  The  dangers 
of  the  seas  only  excepted  "  Kay  v.  Wheeler,  (aup,) 
such  events  shall  not  excuse  the  shipowner  from  the 
fulfilment  of  the  contract.  It  has  not  been  main- 
tained that  the  German  law  would  prevent  a 
German  shipowner  from  adopting  any  special 
form  of  contract ;  and  I  must  presume  that  the 
German  system  of  jurisprudence,  like  that  of  all 
other  states,  would  construe  according  to  its  plain 
meaning,  snch  a  contract  as  the  present.  Accord- 
ing to  the  natural  construction  of  the  language  of 
this  contract,  the  breaking  out  of  the  war  did  not 
relieve  the  shipowner  from  the  obligation  of  ful- 
filling his  contract.  The  first  breach  of  contract 
alleged  is  the  not  going  to  Hamburgh  in  spite  of 
the  blockade— that  is  before  the  18th  Sept.  It 
was  contended  that  if  the  consignees  were  ready 
to  take  the  risk,  it  was  not  competent  to  the 
master,  under  the  bill  of  lading,  to  refuse  to  sail. 
I  thinks  however,  that  this  breach  was  practically 
abandoned  during  the  course  of  the  argument,  and 
I  much  doubt  whether,  having  regard  to  the  letter 
of  the  16th  July,  it  could  have  l^n  maintained. 
But  after  the  18th  Sept.  the  shipowner  was  bound 
and  without  any  further  demand,  by  the  terms  of 
his  contract,  to  continue  his  voyage.  I  do  not 
mean  to  say  that  he  was  not  entitled  to  a  reason- 
able  delay  in  order  to  decide  as  to  what  was  the 
best  course  to  pursue.  What  lapse  of  time  may  be 
included  in  a  reasonable  delay  must  depend  on  the 
circumstances'of  each  case.  In  The  Teutonia  (24  L. 
T.Bep.N.S.521;  1  AspinalFs  Maritime  LawGases, 
32)  and  in  the  case  of  Pole  v.  Oetoovitch  (svjp.)  the 
delay  was  of  two  or  three  days.  In  this  case  fifty 
days  elapsed  before  the  suit  was  instituted^a  period 
which  I  am  of  opinion  exceeded  the  limits  of  the 
time  during  which  the  master  was  entitled  to 

Sause,  and  which  constituted  the  unreasonable 
elay  which  was  expressly  found  to  be  wanting  in 
Pole  v.  Oelcoviteh  (aup.),  but  which  in  the  case 
before  me  made  a  complete  breach  of  the  contract. 
The  expert  distinctly  stated  that  if  the  master  had 
proceeded  to  Hamburgh  after  the  war  had  broken 
out  he  would  not  have  violated  any  principle  of 
G^erman  law.  The  contract,  therefore,  oeing  plain, 
the  circumstance  of  the  war  not  relieving  the 
defendants  from  the  duty  of  executing  it,  and  the 
delay  being  so  unreasonable  as  to  amount  to  a 
refusal  to  do  so,  the  judgment  must  be  for  the 

ElaintifF,  unless  his  conduct  or  that  of  his  agents 
ad  deprived  them  of  the  right  to  claim  it.  That 
conduct  must  be  gathered  from  the  correspondence 
and  the  evidence  taken  before  me.  It  amounts,  I 
think  in  substance  to  this.  First,  that  the  plain- 
tiffs did  not  require  the  defendant  to  sail  during 
the  blockade  of  Hamburgh,  that  is,  before  the 
18th  Sept. ;  secondly,  that  after  that  date  they 
did  require  the  delivery  of  the  goods  at  Ham- 
burgh unless  the  master  would  deliver  them  at 
Falmouth.  But  this  alternative  was  offered  to 
him  by  the  plaintiffs ;  their  complaint  is  that  the 
captain  would  neither  fulfil  the  contract  nor  with- 
draw from  it.  These  observations  bring  me  to  the 
consideration  of  the  second  alleged  breach  of  the 
contract,  viz.,  the  refusal  to  deUver  the  coffee  at 
Falmouth.  If  this  question  be  triable  by  the 
English  law,  the  contract  was  at  an  end  by  the 
refusal  of  the  master  to  go  to  Biunbnrgh,  and  the 
merchant  was  entitled  to  his  goods,  whether  with 
or  without  payment  of  a  pro  rata  freight.  By  the 
general  maritime  law  the  plaintiffs  would,  I  think, 


have  been  entitled  to  their  goods,  on  the  payment 
of  pro  raid  freight.  By  the  Grerman  law,  or  the 
law  of  the  flag,  art.  631,  636,  504.  of  the  code), 
either  party  had  a  right  to  withdraw  from  the 
contract  without  being  liable  to  damage ;  and  it  is 
the  duty  of  the  master  to  take  the  instructions  of 
the  owners  of  the  cargo,  and  as  far  as  circumstances 
admit  to  execute  them,  and  (art.  641)  the  expense 
of  unloadinir  is  to  be  borne  by  the  shipowners,  and 
other  expenses  of  discharge  by  the  charterer 
and  as  I  understood  the  expert,  a  payment  of 
•*  distance  '•  freight,— which  is,  I  suppose,  pro  rata 
freight— is  to  be  made.  I  must  here  observe,  that 
though  I  do  not  doubt  that  Mr.  Travers,  the 
expert,  efficiently  discharges  the  duties  of  his  con- 
sular office,  he  did  no^  pretend  to  any  knowledge 
of  jurisprudence  apart  from  the  letter  of  the  code, 
and  was  wholly  unacquainted  with  any  judicial 
decisions  thereupon.  The  court,  therefore,  is  left 
very  much  to  put  its  own  construction  upon  the 
code,  the  translation  of  which  by  Mr.  Wendt  has 
been  relied  upon  by  the  counsel  on  both  sides. 
With  regard  to  the  (xerman  law,  the  first  objection 
to  the  delivery  of  the  goods  raised  by  the  defen- 
dants was  that  no  direct  demand  had  been  made 
for  the  goods ;  it  appears  to  me  that  the  evidence 
proves  that  there  was  a  sufficient  demand.  Ab  to 
the  second  objection,  that  there  was  no  sufficient 
tender  of  freight,  I  am  of  opinion  that  the  contrary 
is  proved.  Mr.  Goward,  the  clerk  of  Messrs. 
Broad  and  Son,  the  agents,  said :  "  I  told  him 
(that  is  the  master)  we  would  pay  full  freight,  the 
same  as  if  the  shin  was  discharged  at  Hamburgh." 
As  to  the  third  objection,  that  all  the  bills  of  lading 
were  not  given  up,  a  sufficient  answer  is  that  the 
master  never  asked  for  the  other  bills  of  lading. 
This  objection  is  in  the  circumstances  purely  tech- 
nical, and  it  is  very  doubtful,  to  say  the  least, 
whether  according  to  the  (xerman  law  he  had  any 
right  to  insist  upon  the  other  bills  of  lading  in  the 
case  of  such  a  bill  of  lading  as  the  present,  which 
is  not  the  one  contemplated  by  the  German  code, 
and  which  was  presented  by  the  consignee  named 
in  the  instrument  itself.  By  the  English  law  the 
master  was  certainly  bound  to  deliver  the  goods  to 
the  holder  of  the  bill  of  lading :  (The  Tigress  (sup.) 
The  remaining  and  principle  objection  is  that  these 
goods  were  put  on  board  a  general  ship,and  so  stowed 
that  they  could  not  be  delivered  without  disturb- 
ing the  goods  of  other  shippers ;  that  the  master 
is  by  the  German  law  to  exercise  his  discretion 
upon  the  subject,  and  that  he  had  a  right  to  exaot 
their  share  oi  general  average  from  the  plaintifb, 
which  share  was  never  tendered  to  him.  Here 
again  it  may  be  answered,  that  the  demand  for 
average  was  never  made  by  the  master — a  remark 
which  loses  none  of  its  force  from  the  fact  that 
this  claim  was  made  according  to  the  foreign  law, 
with  which  the  English  merchant  could  not  be 
supposed  to  be  convercant.  Neither,  I  may 
observe  in  passing,  was  any  demand  made  by  the 
master  for  an  indemnity.  But  further  it  appears 
to  me  that  it  was  the  duty  of  the  master,  under 
the  German  code,  to  deliver  goods  by  Art.  504. 
(His  Lordship  read  the  article.)  It  seems  to  me, 
however,  that  all  these  obiections  have  been 
devised  by  the  skill  of  counsel  since  the  suit  has 
been  instituted ;  that  the  real  objection  urged  by 
the  master  at  the  time  was  net  the  want  of  a  proper 
demand  or  inadequacy  of  the  freight  tendered,  or 
the  want  of  security  or  indenmity,  but  the  absence 
of  consent  on  the  part  of  the  charterers.    I  do  not 
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think  that  the  absence  of  this  consent  was  a  snffi- 
dent  justification  under  the  German  law^  for  the 
refasal  to  deliver  the  goods  to  the  plaintiffs,  Upon 
all  sroands,  therefore,  that  the  refasal  was  con- 
trary to  the  plain  stipulations  of  the  contract, 
tbaii  after  the  tender  of  fall  freight,  it  was  not 
justified  either  by  the  law  of  the  flag,  or  by  the  lex 
fori,  or  by  general  maritime  law,  I  pronoahoe  for 
the  petition  of  the  plaintiffs  with  costs. 

Solicitors  for  the  plaintiffs,  Thomas  And  Hollands. 

Solicitors  for  the  defendants,  Olarkson,  Son,  and 
Qfeenw(dL 


May  2  and  June  6, 1871. 
The  Heinricii. 

Non-delivery  of  cargo— War — Beaeonahle  delays 

Waiver, 

A  North  Oerman  vessel  shipped  goods  in  tlie  Blctck 

Sea  for  a  port  in  the  United  Kingdom  or  on  the 

Continent  under  an  English  charter-party,  hy 

which  she  was  to  call  at  F.  or  P.  for  ormrs,  sucli 

orders  to  be  given  hy  tlie  charterer's  agents  in 

London  hy  return  af  post  on  receipt  of  tlie  master's 

announcement  of  his  arrival. 

She  arrived  at  F.  on  Aug,  9th.     Orders  were  given, 

hut  not  till  Sept,  3rd,  to  proceed  to  Leith;  hut  from 

that  dat^  utUH  the  arrest  of  the  ship,  on  Sept. 

21tt,  negotiations  toere  going  on  for  discharae 

'   of  the  cargo   at  F,      Between  those  dates   trie 

winds  were  light  and  variable,  and  the  master  re- 

mained  in  port  for  fear  of  capture  hy  French 

cruisers  in  the  channel,  wa,r  then  existi^ig  hetween 

France  and  Germany : 

Held,  that  the  delay  was  reasonable,  and  that  neither 

hy  English  nor  I^orth  German  law  was\the  master 

hound  to  proceed,  and  that  the  negotiations  waived 

the  orders  to  proceed,  {a) 

This  was  a  sait  instituted  under  the  6th  section  of 

the  Admiralty  Court  Act  1861  on  behalf  of  Messrs. 

A.  Soathgate  and  Son,  merchants,  of  Ipswich, 

Sf^iost  the  ship    Heinrich  and  her  owners  for 

damages  they  had  sustained  in  consequence  of  the 

non-delivery  of  certain  goods,  of  which  they  held 

the  bill  of  lading,  as  indorsees  of  the  consignees. 

The  Heinrich  was  a  yessel  sailing  under  the 
North  German  flag,  and  belonging  to  the  port  of 
Boetock,  in  the  Grand  Duchy  of  Mecklenburg,  a 
state  of  the  North  German  Confederation,  and  her 
owners  and  master  were  all  Germans,  and  subjects 
of  the  said  state. 

On  the  11th  March  1870  the  master  of  the 
Heinrich,  then  lying  at  Constantinople,  entered 
into  a  charter-party  with  Messrs.  Brocklemann  and 
Hartog,  German  merchants  in  that  city»  of  which 
the  foflowing  are  the  material  provisions  : — 

Memorandam  for  charter, 

ConBtantinople,  Maroh  11, 1870. 
It  is  this  day  mntoally  agreed  between  Captain  KrnlL 
of  the  good  ship  oryesael  called  the  Heinrich  5il.  1  Pans  of 
Qermui  flag,  of  the  burthen  of  1700  quarters  register 
Measurement  or  thereabouts,  whereof  he  is  master,  now  in 
this  port  ready,  and  Messieurs  Brocklemann  and  Hartog, 
of  tus  dij,  merchants.    That  the  said  ship  being  tight 

(a)  It  will  be  seen  the  term  "  reasonable  delay  "  is  to 
heinterpreted  accordingto  the  circumstances  of  each  case, 
and  does  not  necessarily  mean  only  two  or  three  days,  as 
in  the  oases  oited  in  the  argument.  It  could  scarcely  be 
eontended  that  a  master  was  bound  to  put  his  ship  into 
position  where  he  must  have  been  captured,  unless  he  has 
boond  himself  to  run  all  such  risks  by  the  terms  of  his 
agreement.  His  dul^  is  to  deliver  the  goods,  and  he  must 
take  the  best  means  m  his  power  to  do  so.^Ed. 


staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall  with  all  convenient  speed  sail  and  proceed  to  a  safe 
port  in  the  Sea  of  Azov,  as  ordered,  at  Berdianski,  in 
twenty-four  hours  after  arrival,  with  Messieurs  Carburi 
and  Wagstaff ,  or  lay  davs  to  count,  or  so  near  thereunto 
as  she  maj  safely  get  and  there  load  from  the  factors  of  the 
said  freighter,  a  fall  and  complete  cargo  of  tallow,  wheat, 
Indian  corn,  seed,  or  other  stowage  goods  or  grain,  at  the 
option  of  the  freighter,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture,  and  being  so  loaded, 
shall  therewith  proceed  to  a  safe  port  in  the  United  King- 
dom or  a  safe  port  on  the  Continent  between  Havre  and 
Hamburgh,  both  inclusive,  or  so  near  thereunto  as  she 
may  safely  get,  calling  at  Cork  or  Falmouth  or  Plymouth, 
at  the  master's  option,  for  orders,  which  are  to  be  given 
bv  return  of  post  in  reply  to  the  captain's  letter  to  the 
charterers'  agents  in  London,  or  lay  days  to  commence, 
and  deliver  the  same,  always  afloat  at  all  times  on  being 
paid  freight,  as  there  set  out.  It  is  also  agreed,  should 
the  cargo  consist  of  wheat,  Indian  corn,  barley,  oats,  rye, 
or  seed,  and  tbo  whole  or  any  portion  be  delivered  in  a 
heated  or  damaged  condition,  and  the  receivers  of  such 
cargo  claim  to  deduct  half  freight  upon  such  damaged 
or  heated  portions,  it  shall  be  at  the  captain's  option 
either  to  allow  the  same,  or  to  be  paid  full  freight  upon 
the  quantity  of  cargo  shipped  according  to  bill  of  lading, 
provided  no  part  of  the  cargo  be  thrown  overboard  or 
otherwise  disposed  of  on  the  voyage  (the  act  of  God,  the 
Queen's  enemies,  restraint  of  princes  and  rulers.  Are,  and 
all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soevera 
during  the  said  voyage  always  mutually  excepted).  The 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery 
of  the  cargo.  Thirty-five  running  days  are  to  be  allowed 
the  said  merchant,  if  the  ship  be  not  sooner  despatohed, 
for  loading  and  unloading,  and  if  one-half  or  more  of  the 
cargo  consist  of  wool,  ten  additional  lay  days  to  be  allowed 
ton  days  on  demurrage  over  and  above  the  said  laying 
days,  at  51.  per  day. 

BSOCKLEMANN  AND  HAJITOO. 

The  Heinrich  thereupon  proceeded  to  Berdianski, 
which  is  a  port  in  the  Empire  of  Bassia,  and 
pursaant  to  the  said  charter  party  received  on 
board  a  cargo  of  wheat  from  one  Miohele  Paicos. 
The  said  master  of  the  Heinrich  signed  and 
delivered  a  bill  of  lading  in  three  parts  for  the  said 
cargo,  and  such  a  bill  for  lading  was  in  Italian,  and 
the  following  is  a  translation  thereof : — 

Berdianski,  15/27th  May,  1870. 

In  the  name  of  God  has  been  loaded  at  this  port  by 
Mr.  Michele  Paicos  on  account  and  risk  of  whom  it  may 
concern  on  board  the  Mecklenburg  brig  called  Heinrieh, 
Oapt.  J.  H.  £[ruU,to  conduct  and  to  consign  the  same  on 
this  his  present  voyage,  according  to  the  tonor  of  his 
chartor  party  stipulated  at  Constantinople,  and  dated 
11th  May  1870.  To  order  the  goods  as  stated  and 
numerated  at  foot  in  the  same  and  like  good  condition, 
and  as  such  the  said  captain  promises  on  his  safe  arrival 
to  deliver  the  freight  being  paid  him  according  to  the 
terms  of  his  chartor  party  with  all  other  conditions 
expressed  therein.  In  witness  whereof  the  master  will 
sign  this  with  similar  other  as  put  before  him,  one  of 
which  being  accomplished  the  other  to  stand  void. 

Consumed  for  loading  cargo  twenty-four  lay  days. 

W.  J.  M.  PaXco. 

The  Heinrich  sailed  in  dae  coarse  from  Berdi- 
anski with  the  cargo  so  shipped  on  board  her,  and 
on  the  8th  Aug.  1870  arrived  therewith  at 
Falmonth.  and  on  the  9th  Ang.  1870  the  master 
of  the  Heinrich  wrote  to  Messrs,  Spartali  and  Co., 
of  London,  who  were  the  charterer's  agents  in 
London,  and  to  whom  the  bill  of  lading  had  been 
endorsed  by  Michele  Paicos,  a  letter  announcing 
his  arrival  at  Falmouth,  and  asking  for  orders,  but 
he  got  no  orders  until  Sept.  8rd^  when  he  was 
ordered  to  proceed  to  Leith. 

At  the  time  of  the  arrival  of  the  Heinrich  at 
Falmouth  war  was  waging  between  France  and 
Germany,  and  oontinued  till  after  the  arrest  of  the    t 
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veBsel,  Sept.  2l8t.  There  were  French  craisers  in 
the  British  Channel,  and  if  the  Reinrich  had  gone 
oat  she  would  have  ran  a  great}  risk  of  captare. 

For  the  plaintifEs  a  Mr.  Coward  was  called  at 
the  hearing,  and  he  said : — 

I  am  a  clerk  in  Fox  and  Co.'s  office  at  Falmonth.  They 
are  agents  for  Mr.  Lnxton,  the  plaintiffs*  broker.  I  re- 
member the  Heinrich  arriving  in  Falmonth.  On  the  23rd 
Aug.  I  saw  the  master  and  asked  him  if  he  would  allow 
the  ship  to  be  towed  to  Dublin.  He  answered  that  he 
would  only  allow  her  to  be  towed  to  Plymouth.  On  the 
10th  Sept.,  in  consequence  of  a  letter  from  Luxton,  I 
asked  the  master  if  he  would  allow  2s.  or  Ss,  per  quarter 
deduction  from  his  freight,  and  discharge  at  Falmoath ; 
this  he  declined,  and  offered  6d.  per  quarter  deduction, 
but  we  did  not  agrree  to  it.  On  the  13th  Sept.  the  master 
called,  and  said  that  he  would  sail  for  Leith  unless  we 
accepted  his  offer  to  discharge  on  deduction  of  6d.  per 
quarter.  On  the  14th  Sept.  he  refused  to  go  to  Leith,  and 
I  communicated  this  to  the  consignees. 

Cross-examined : — 

He  declined  to  leave  because  of  the  war  and  the  French 
cruisers  outside.  The  first  time  he  said  he  would  go  to 
Leith  was  the  13th  Sept.  I  saw  him  on  the  3rd  Sept., 
but  I  do  not  remember  his  saying  that  he  would  go  then. 
On  the  14th  Sept.  we  were  still  trying  to  get  him  to 
allow  a  further  deduction  from  his  freight. 

For  the  defendants  a  German  advocate  was 
called,  and  he  proved  the  existence  of  a  North 
German  code,  and  said  that  a  translation  by  Wendt 
was  correct  (Maritime  Legislation,  with  a  Transla- 
tion  of  the  German  Mercantile  Law  relating  to 
Maritime  Commerce.  Ernst  Emil  Wendt.)  He 
gave  it  as  his  opinion  that  according  to  that  code  a 
North  German  vessel  is  justified  m  putting  into 
and  stopping  in  port,  and  that  the  master  would  be 
entitled  to  land  the  cargo  if  there  were  danger  of 
its  spoiling.  He  cited  articles  631,  636,  637,  505  : 
(see  Ths  Patria,  ante,  p.  71.)  He  farther  said 
that  if  there  was  a  stipulation  in  the  charter 
against  delay  in  port,  the  contract  would  overrule 
the  code,  and  such  a  contract  would  not  be  illegal 
according  to  German  law.  The  master  of  the 
Hevn/rich  was  then  called  and  said : 

When  the  ship  was  laden  we  had  eleven  lay  days  left. 
I  first  heard  of  the  war  from  a  pilot  inside  the  Lizard. 
We  arrived  at  Falmouth  on  the  9th  Aug.,  and  I  wrote  a 
letter  to  Spartali  and  Co.,  asking  for  orders,  but  got  no 
answer.  On  the  22nd  Aug.  I  entered  a  protest  ^against 
detention,  and  on  the  23rd  Aug.  Mr.  Coward  asked 
me  if  I  would  go  to  Dublin.  I  said  it  would  be  dangerous, 
but  did  not  refuse.  On  the  25th  Aug.  he  asked  me  if  I 
would  like  to  go  to  Leith,  or  to  discharge  at  Falmouth, 
on  giving  up  3«.  or  28.  6d.  per  quarter  on  freight,  I  told 
him  he  had  no  business  to  ask  such  a  questioii,  as  I  had 
put  into  the  port  for  orders.  I  told  hun  I  was  waiting 
for  orders,  but  heard  nothing  until  the  3rd  Sept.  On  that 
day  orders  to  sail  to  Leith  and  a  protest  were  given  to 
me,  and  I  said  I  was  willing  to  sail  as  soon  as  I  could. 

Sept.  4. — I  offered  to  give  up  a  portion  of  the  freight 
and  unload  at  Falmouth,  or  to  proceed  to  Leith.  I  claimed 
demurrage. 

Sept.  5. — Coward  told  me  I  had  no  right  to  demurrage. 
We  negotiated  for  discharge ;  they  asked  Ss.  per  quarter. 
I  offered  6d.  per  quarter  deduction. 

Sept.  8.-— The  wind  was  fresh  in  the  forenoon ;  S.W.  by 
S.S.W.  in  the  afternoon. 

Sept.  10.— I  saw  Coward, andhe  askedfora  deduction  of 
28.  per  quarter.  I  declined  to  deduct  more  than  6d.,  as 
it  would  leave  me  no  profit.  I  said  I  should  sail  if  he 
did  not  accept  my  offor.  He  telegraphed  to  his  principals, 
and  did  not  object  to  my  waiting. 

Sept.  12.— I  was  preparing  the  ship  for  sea  when  the 
orew  refused  to  go.    They  were  afraid  of  being  captured. 

Sept.  13.— I  told  the  crew  that  the  consul  said  they 
were  bound  to  go,  and  I  promised  they  should  not  lose 
their  wages  if  taken ;  and  they  consented  to  go  on. 

Sept.  14. — Negotiations  about  reduction  of  freight  still 
went  on.  I  told  Coward  I  was  willing  to  sail  for  Leith 
on  the  first  opportanity.    I  did  not  sj^ak  of  Plymouth. 


I  did  not  go  because  the  weather  was  changeable.  The 
wind  was  S.W.,  and  then  flew  round  to  N.,  and  it  was 
calm. 

Sept.  15.— The  wind  was  S.E.  It  was  a  bad  wind  for 
gettmg  out.    I  saw  French  cruisers  close  to  the  harbour. 

Sept.  16 —The  wind  was  light. 

Sept.  17. — Wind  S.,  almost  calm. 

Sept.  18.— Wind  S.S.W.,  very  light,  and  almost  calm. 

Sept.#19.— Wind  S.E. 

Sept.  21. — ^The  vessel  was  arrested.  With  light  breezes 
I  was  sure  to  be  captured  by  the  French,  and  could  not 
have  got  through  the  Channel.  I  had  g^ven  directions  to 
my  agent,  Mr.  Van  Weenan,  to  clear  the  ship  at  the 
Custom  House,  and  he  would  have  paid  the  light  dues 
after  I  had  gone,  so  that  the  French  consul  should  not 
know  when  I  was  going.  The  car^  was  afterwards 
discharged  to  prevent  it  from  spoilmg.  I  oould  have 
proceeded  at  once  if  orders  had  come  on  Aug.  10,  as  the 
wind  was  fair. 

Cross-examined. — The  negotiation  for  discharge  at 
Ffdmouth  began  on  the  25th  Auff.  We  differed  in  the 
treaty  to  the  extent  of  1301.  I  should  have  arono  out  of 
Falmouth  the  day  my  orew  refused.    They  prevented  me. 

The  cause  was  institated  on  the  15th  Sept.,  and 
the  vessel  was  arrested  on  the  21st  Sept. 

The  defendants  offered  to  give  ap  their  claim  for 
demurrage  if  the  plaintiffs  abandoned  the  claim 
acfainsb  the  ship. 

The  defendants'  answer  contained  amongst 
others  the  following  paragraph  : — 

"  By  the  law  of  the  said  States  of  the  said  North 
Grerman  Confederation  and  of  the  said  Grand 
Duchy,  regard  being  had  to  the  terms  of  the  said 
charter  party  and  bill  of  lading,  the  master  of  the 
Heinrich  was  not  bound  to  attempt  to  proceed  from 
the  said  port  of  FaJmonth  to  Leith  with  the  Hein- 
richf  if  by  so  doing  he  would  have  exposed  the 
Heinrich  to  risk  of  capture,  and  the  said  master 
would,  by  attempting  to  proceed  with 'the  Heinrich 
to  Leith  at  any  time  after  he  received  orders  so  to 
proceed  up  to  the  time  of  the  institution  of  this 
suit  and  of  the  said  arrest,  have  exposed  the  Rein* 
rich  to  risk  of  capture,  and  by  reason  of  the  pre- 
mises the  master  of  the  Reinrich  and  the  defen- 
dants had  not  at  the  time  of  the  institution  of  this 
suit  been  guilty  of  any  breach  of  contract  or  duty 
with  or  to  the  plaintiffs." 

Butt,  Q.  0.  and  Oohen  for  the  plaintiffs.— The 
defendants  relied  in  the  pleadings  on  the  right  of 
the  master  to  remain  in  port  on  account  of  the 
war.  The  master  now  says  he  was  always  willing 
to  sail.  This  is  a  question  of  English  law.  Has 
the  master  excused  himself  from  the  performance 
of  this  contract,  or  has  anything  happened  to 
excuse  him  P  He  says  he  is  excused,  first,  on  ac- 
count of  the  weather ;  secondly,  because  negocia- 
tions  were  going  on,  and  so  the  orders  to  sail  were 
waived.  But  the  charter  party  provides  the  only 
exceptions  that  can  excuse  him.  These  exceptions 
prevent  the  defendants  from  going  into  the  German 
code.  Express  stipulations  override  the  operation 
of  that  code.  There  were  most  positive  orders  to 
sail  on  the  3rd  Sept.  It  cannot  be  said  that  the 
discussion  as  to  now  much  the  master  should 
deduct  from  his  freight,  excuses  him  from  obeying 
his  orders.  The  orders  were  given  after  the  nego- 
ciations  had  commenced.  There  was  a  clear  re- 
fusal to  sail  on  the  14th  Sept..  and  this  was  com- 
municated to  the  consignees  by  Coward.  No 
sufficient  proof  that  the  weather  stopped  them. 
On  the  12th  Sept.,  the  orew  refused  to  go.  This 
is  a  dear  breach.  The  crew  are  servants  of  the 
owners  as  much  as  the  master. 

Miltoard,  Q.  C.  and  Clarhson  for  the  defendants. 
— *The  charter  party  is  the  foundation  of  the  con- 
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tnct.  The  aaestion  of  whafc  law  is  to  govern  mast 
be  oooBiderea  with  reference  to  the  time  when  the 
oootract  is  completed.  By  the  contract  we  were  to 
call  at  Falmouth  for  orders.  By  the  contract  the 
lay  days  began  on  the  llLh  Aug.,  as  there  was  no 
reply  to  the  master's  letter  to  the  charterers' 
agents.  The  not  sending  tliis  reply  was  a  breach 
on  the  part  of  the  plaintiffs.  The  master  was  en- 
titled to  a  reply  by  return  of  post.  If  the  master  had 
received  orders  by  return,  he  could  have  proceeded 
as  the  wind  then  was.  The  master  considered  that 
he  bad  a  right  by  law  to  stay  in  port,  but  that  he 
woald  run  the  risk  if  he  could  get  a  fair  wind.  He 
was  not  bound  to  sail  for  a  reasonable  period,  bat 
he  was  willing  to  take  the  risk  if  there  was  a  chance 
of  success.  We  do  not  abandon  the  law,  we  only 
say  that  we  were  justified  in  acting  as  we  did. 
The  master  was  entitled  to  reasonable  delay  :  (PoU 
V.  Oeteovich,  9  C.  B.,  N.  S.,  480 ;  3  L.  T.  Bep.  N.  S. 
438 ;  30  L.  J.  102,  C.  P.)  He  was  prevented  from 
sailing  by  the  exception  in  the  charter,  "  Queen's 
enemies."  This  means  the  enemies  of  the  lovo- 
reign  of  the  shipowner  :  (Bussell  v.  Niemann,  34 
L.  J.  10.  C.  P. ;  17  C.  B..  N.  S.,  163 ;  10  L.  T.  Bep. 
N.  S.  786.)  The  claim  for  demurrage  arises 
strictly  out  of  the  contract,  and  out  of  the  clause  in 
the  charter  party  which  provides  for  orders  being 
given  by  return  of  post.  By  that  clause  lay  days 
are  to  fa«gin  unless  orders  are  given.  Demurrage 
commences  when  the  lay  days  are  finished.  A 
daim  for  demurrage  is  in  the  nature  of  a  claim  for 
liquidated  damages. 

BuUt  Q.  C.  in  reply. — ^A  necessary  condition 
precedent  to  a  claim  for  demurrage  is  readiness 
and  willingness  to  sail  for  the  port  as  ordered.  If 
the  defendants  claim  demurrage  they  put  aside 
their  defence  of  the  outbreak  of  war.  If  they 
stopped  in  port  in  consequence  of  the  war  they 
cannot  say  they  were  willing  to  proceed.  If  the 
cbuse  about  oraers  in  the  charter  party  is  a  con- 
dition precedent  they  would  have  a  right  to  sell  the 
cargo  m  order  to  free  the  ship.  The  delay  wan 
unreasonable.  They  were  fully  entitled  to  stay  in 
port  a  few  days. 

Pole  V.  Cetwoich,  9  C.  B.,  N.  8.,  430 ;  8  L.  T.  Rep. 

N.  8.  482;  30  L.  J.  102,  C.  P. ; 
The  Teutonia,  24  L.T.  Bep.  N.  S.  521 ;  1  Asp.  Mar. 

Law  Cas.  82. 

Jime  6.— Sib  E.  PHiLLiMOBS.~This  is  a  suit 
brooght  by  Messrs.  A.  Southgate  and  Son,  the 
assignees  of  the  bill  of  lading  of  a  cargo  lately 
laden  on  board  the  veasel  Heinrich,  aoainst  the  said 
vessel,  under  the  6th  section  of  the  Admiralty 
Court  Act  1861.  The  Eeinrieh  is  a  vessel  sailing 
nnderthe  flag  of  the  Grand  Duchy  of  Mecklen- 
burg, one  of  the  states  of  the  North  German  Con- 
federation. On  the  11th  March  1870,  the  Eeinrieh, 
being  then  lying  at  Constantinople,  a  charter- 
party  was  entered  into  between  her  master  and 
Messrs.  Brocklemann  and  Hartog,  of  Constant!- 
Dople.  The  ship  was  to  take  on  board  a  cargo  at 
Berdianski,  in  the  sea  of  Azov,  and  to  proceed  to 
a  safe  port  in  the  United  Kingdom,  or  a  safe  port 
on  the  continent  between  Havre  and  Hamburgh 
(both  inclusive),  or  so  near  thereunto  as  she  may 
■^ly  get,  calling  at  Cork  or  Fidmouth  or  Ply- 
mouthy  at  the  master's  option,  for  orders  (which 
are  to  be  given  by  return  of  post  in  reply  to  the 
captain's  letter  to  the  charterers'  agents  in  London, 
or  lay  days  to  commence),  and  deliver  the  same 
always  afloat  at  all  times  on  being  paid  freight  as 
theron  mentioned,  the  act  of  (^,  the  Queen's 
YoL  L,  N.  S. 


enemies,  restraint  of  prinoes  and  rulers,  fire, 
and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of 
what  nature  and  kind  soever  during  the  said 
voyage  always  mutuallv  excepted.  The  freight 
to  be  paid  in  cash  on  unloading  and  right  delivery 
of  the  careo.  Thirty-five  running  days  are  to  be 
allowed  the  said  merchant  (if  the  ship  be  not 
sooner  despatched)  for  loading  and  unloading ;  and 
if  one-half  or  more  of  the  cargo  consist  of  wool  ten 
additional  lay  days  to  be  allowed,  ten  days  on 
demurrage  over  and  above  the  said  laying  days,  at 
5L  per  day.  The  ship  proceeded  to  Berdianski, 
and  took  on  board  the  cargo  of  wheat  mentioned 
in  the  petition  from  a  Greek  merchant  Michele 
Paicos.  A.  bill  of  lading  was  signed  by  the 
master  at  Berdianski  in  three  parts,  in  the  Italian 
language,  of  which  the  following  translation 
is  in  all  material  parts  accurate:  (His  Lord- 
ship here  read  the  bill  of  lading  before  set  out.) 
The  ship  arrived  at  Falmouth  on  the  8th  Aug., 
and  on  the  9th  the  master  wrote  to  Spartali  and 
Co.,  from  whom  Paicos  had  told  him  to  get 
his  orders,  and  who  were  the  charterer's  agents  in 
London,  and  also  indorsees  of  the  bill  of  lading,  as 
follows:  "Falmouth,  9th  Aug.  1870.  Messrs. 
Spartali  and  Co.,  London.  Gentlemen, — ^I  herewith 
beg  to  advise  you  of  my  safe  arrival  here  with  the 
North  G^man  brig  Heinrich,  under  mv  command, 
with  a  cargo  of  wheat  from  Berdianski,  awaiting 
your  orders  as  soon  as  oonvenient. — 1  remain, 
Gtentlemen,  yours  Ac,  J.  H.  Krull."  No  answer 
was  received  by  the  master  to  his  letter.  On  the 
23rd  or  25th  Aug.  some  conversation  passed 
between  him  and  Mr.  Coward.  Coward  was  a 
clerk  in  the  office  of  Fox  and  Co.,  who  acted  as 
agent  for  Laxton,  the  broker  of  the  plaintiffs, 
Messrs.  A.  Southgate  and  Son.  According  to 
Coward,  the  master  was  asked  whether  he  would 
allow  his  ship  to  be  towed  to  Dublin,  when  he  said 
he  would  allow  her  to  be  towed  to  Plymouth,  if 
the  consignees  paid  the  towage.  According  to 
the  master,  nothing  was  said  about  towing 
by  steam;  he  was  asked  to  sail  to  Dublin, 
and  said  it  would  be  dangerous  to  do  so. 
Nothing  was  said  about  being  towed  to  Plymouth, 
to  which  place  he  never  refused  to  go,  but  would, 
on  the  contrary,  have  been  happy  to  have  gone. 
It  does  not  appear  from  the  evidence  that  any 
definite  order  for  a  port  of  destination  was  given 
at  this  interview.  On  the  27th  or  28th  Coward 
asked  him  if  he  would  like  to  go  to  Leith ;  he  said, 
"  Tou  have  no  business  to  ask  such  a  question ;  I 
put  into  this  port  for  orders."  He  was  then  asked 
if  he  would  make  a  reduction  on  his  freight  in- 
stead of  going  to  Leith,  and  he  offered  to  take  a 
pro  raid  freight,  and  it  was  settled  that  Coward 
should  write  to  his  principal  on  the  subject.  Upon 
the  3rd  Sept.,  for  the  first  time,  the  master  re- 
ceived somethin)^  approaching  to  a  distinct  order 
to  go  to  Leith.  He  ought  to  have  received,  ac- 
cording to  the  charter-party,  an  answer  by  return 
of  post  to  his  letter  of  the  9th  Aug.,  and  demurrage 
would  begin  Arom  that  date.  On  the  15th  Sept. 
the  suit  was  instituted  in  this  court,  and  on  the 
21st  the  ship  was  arrested.  The  true  question  is 
whether  the  not  sailing  between  the  3rd  and  21st 
of  Sept.  constituted  a  breach  of  contract.  On  the 
3rd  Sept.  the  master  said — ^as  he  said  con- 
tinually' on  the  other  days  of  this  interval 
— that  he  would  sail  for  Leith  on  the  first 
favourable  opportunity,  meaning  he  said,  favour-^T^ 
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able  in  two  senseB— namely,  first,  having  a 
fair  wind  for  leaving  the  port ;  and,  secondly,  sach 
a  wind  as  woald  enable  him  to  ran  if  he  saw 
French  cruisers.  That  there  were  French  croisers 
in  the  neighboarhood  and  there  was  a  real  risk  of 
capture  are  conclusionsjt  which  must  be  drawn 
from  the  evidence.  Mr.  Van  Weenan  says  that 
he  received  orders  from  the  master  to  clear  the 
vessel  for  Leith  on  the  5th  or  6th  Sept.,  and  that 
he  did  not  clear  the  vessel  because  he  feared  that 
the  French  consul  would  learn  her  destination, 
and  obtained  permission  from  the  Custom  House 
to  pay  the  light  dues  after  the  vessel  had  gone  out. 
On  the  12th  Sept.  the  crew  refused,  when  ordered, 
to  weigh  anchor,  alleging  an  apprehension,  which 
I  believe  was  sincere,  of  being  captured  and  im- 
prisoned by  the  French.  At  the  same  time  nego- 
tiations were  continually  going  on,  having  for 
their  object  the  delivery  of  the  cargo  at  Falmouth 
for  a  reduced  freight.  Looking  at  all  the  circum- 
stances of  the  case,  I  am  of  opmion  that,  whether 
the  English  or  whether  the  German  law  be  applied 
to  the  constmction  of  the  contract  of  affreight- 
ment— ^whioh  in  this  case  is  to  be  derived  £om 
the  charter-party  and  the  bill  of  lading,  the  delay 
of  the  master  was  justified  by  the  existence  of  the 
excepted  peril  of  the  enemies  of  his  sovereign : 
{B/U88ell  V.  Niemann,  34  L.  J.  10.  C.  P.;  17  C.  B , 
N.  S.,  163 ;  10  L.  T.  Eep.  N.  S.  786.)  1  also  think 
that  the  continuing  treaty  on)the  subject  of  the 
reduction  of  freight  modified  the  character  of  the 
order  which'jhe  received  to  [sail  for  Leith,  and 
which  I  cannot  help  surmising  was  given  for  the 

Eurpose  of  inducing  the  master  to  acquiesce  in  the 
krger  reduction  of  freight  proposed  on  behalf  of 
the  plaintiffs  ;  and  I  doubt,  to  say  the  least, 
whether  an^  positive  refusal  of  a  distinct  and 
clean  order  is  established  in  this  case.  6nt  I  think 
the  first  ground  sufficient  to  support  the  defence 
which  is  set  up  in  the  answer,  and  I  dismiss  the 
petition  with  potts. 

Solicitors  for  the  plaintiffs,  Thomas  and  SoUams. 
Solicitors    for   the  defendantu,  Gregory  Bow- 
eUffe  and  Co. 

May  17  and  Jwm  6, 1871. 
The  Wilhelm  Schmidt. 

Deymage  to  ca^yo— Outbreak  of  war—Beoiondble 
dslwy — LoAJo  governing  contract — Bight  of  asmg- 
neetosue— Bills  of  Lading  Aot^AdmiraUy  Cowrt 
Act. 

The  master  of  a  North  Qerman  shi^,  lying  at  Con- 
stantinople, entered  into  a  eharter  paHy  with 
North  Qemum  subjects,  there  resident,  to  carry  a 
ca/rgo  to  a  port  i/n  the  United  Kingdom  or  on  the 
continent,  to  be  delivered  to  EngUsh  consignees. 
The  charter  party  and  the  biU  of  lading  aiven 
under  it  were  in  the  EngUsh  Uvnguage,  and  %t  was 
stipulated  that  the  ship  should  call  at  one  of  three 
ports  of  the  United  Kingdom  for  orders.  The 
ship  duly  cabled  at  F,,  and  was  ordered  to  proceed 
to  an  English  port  to  discharge. 

Held  that,  as  the  intention  of  the  parties  as  to  what 
law  should  govern,  was  to  be  gathered  from  the 
circumstances  of  the  case,  and  as  the  giving  of 
the  orders  fived  the  seat  of  the  contract  in  Eng- 
land, tlie  law  of  England  applied,  (a) 

(a)  It  will  be  seen  from  this  case  and  the  Patria  (ante 
p.  71)  and  the  Heinrich  (ante  p.  79)  that  the  intention  of 
the  parties,  as  evidenced  by  the  cironmstanoes  of  eacb 
case,  shows  what  law  is  to  govern  a  oontraot  made  by  ^ 


War  then  existed  between  France  amdOermany.  The 
master  sailed  from  F.,  as  ordered,  but,  through  a 
reasonable  fear  of  capture,  put  into  D.      The 
ship  remained  at  D.  for  two  inonths,  v^aiting 
for  a  steam  tug,  which  ivas  considered  necettsary 
by  the  cJmrtererH*  agents  to  avoid  capture,  the 
master  expressing  himself  ready  to  sau  with  the 
first  fair  wind.     The  ship  was  tlien  sent  forward- 
by  steam  power,  at  the  charterers*  agents*  eamense. 
Tlie  cargo  was  damaged  and  tJie  plaintijjs  lost 
profit  by  the  delay. 
Held,  that  tJie  mroster  teas  jtistified  in  putting  into 
and  remaining  in  port,  and  that  the  shipowners 
were  not  liable  for  the  damage  caused  by  the  dela^. 
Whilst  tlve  ship  was  yet  to  arrive,  the  charterers* 
agents  (the  consignees  of  cargo)  appropriated  the 
cargo  and  endorsed  the  bill  of  hiding,  through 
other  persons,  to  the  plaintiffs.     The  plaintiffs  sus- 
tained no  loss  by  deterioration,  for,  under  the  con- 
tract  of  sale,  they  paid  for  tlie  cargo  after  deduc- 
tions settled  by  arbitration,  for  the  demerge  done 
to  it. 
Held,  that  the  plaintiffs  were  entitled  to  sus  under  the 
BiUs  of  Juading  Act  and  Admiralty  Court  Act 
1861,  amd  perhaps  even  as  trustees  for  the  con- 
signees. 
This  was  a  cause  inatitnted  under  the  6th  section 
of  the  Admiralty   Court  Act  1861,  on  behalf  of 
Messrs.  Barber,  Boper,  and  Co.,  of  Lowestoft,  in 
the  county  of  Suffolk,  merchants,  the  owners  of  a 
cargo  loaded  on  board  the  vessel  Wilhelm  Schmidt, 
and  against  her  owners  intervening,  to  recover 
damages  consequent  on  the  non-delivery  of  the 
said  cargo  within  reasonable  time,  the  deterioration 
caused  to  the  cargo  by  delay,  and  the  having  to 
procure  other  cargoes  to  supply  its  place.    The 
Wilhelm  Schmidt  at  the  time  of  the  institution  of 
the  suit  was  a  German  vessel  belongiug  to  the 
port  of  Bostock,  in  the  Ghrand  Duchy  of  Mecklen* 
burg  Schwerin,  and  was  sailing  under  the  flac  of 
the  North  German  Confederation,  and  her  owners 
were  subjects  of  the  said  confederation.    In  the 
month  of  March  1870,  the  ship  was  lying  at  Con- 
stantinople, and  on  21st  March,  a  charter  party  was 
there  entered  into  between  her  master  and  Messrs. 
Schjott  and  Eeppen,  merchants,  resident  at  Con- 
stantinople, but  Rubjects  of  the  North  German 
Confederation.     By  such  charter  party,  which  was 
in  the  English  language,  the  Wilhelm  Schmidt  was 
to  proceed  to  a  safe  port  in  the  sea  of  Azov,  as 
ordered  at  Beridianski,  and  there  load  a  full  and 
complete  cargo  of  goods  at  the  option  of  the 
freighter,  and  proceed  therewith  to  a  safe  port  in 
the  United  Kingdom  or  the  continent,  calling  at 
Cork,  Falmouth,  or  Plymouth  for  orders,  whioh 
were  to  be  given  by  return  of  post  in  reply  to  the 
master's  letter  to  the  charterers'  agents  in  Londop, 
and  deliver  the  said  cargo  on  being  paid  freight  al 
rates  therein  mentioned,  "  the  act  of  GK>d,  the 

them.  It  is  impossible  to  fix  a  hard  and  fast  rale,  as  was 
attempted  in  Lloyd  v.  Ouibert  (inf.)  Such  a  rale  would 
lead  to  the  most  complicated  questions.  We  need 
only  instance  the  case  of  goods  shipped  at  the  same  time 
at  a  foreign  port  on  two  vessels  of  oifferent  flairs  by  the 
same  shippers,  and  consigned  to  the  same  consignees  in 
England,  under  identical  bills  of  ladings.  If  the  laws  of 
the  fltufs  governed  these  contracts,  the  goods  would  be 
carried  by  the  two  ships  on  different  terms,  according  to 
the  different  laws,  although  the  intention  of  the  shippers 
was  to  make  the  terms  in  each  case  identical.  It  is  easy 
to  gather  the  intention  of  the  parties  in  each  case,  and 
such  intention  is  a  pure  question  of  fact,  and  not  of  law ; 
and  it  is  to  be  regretted  tnat  it  has  not  been  bo  treated  in 
this  country. — Ed.  >^^^  t 
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Queen's  enemies,  restraint  of  princes  and  mlers, 
and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  what  nature  and 
kind  soever,  during  the  said  voyage,  always 
iDDtaally  excepted."  In  porsoanoe  of  the  said 
ofairter  party,  and  in  accordance  with  the  char- 
terers' orders,  the  ship  proceeded  to  Yeisk,  and 
the  ^d  Messrs.  Schjobt  and  Reppen  cansed  to  be 
shipped  on  board,  by  one  D.  A.  Negroponte,  a 
cargo  of  linseed,  and  the  master  of  the  Wilhelm 
Schmidt  signed  and  delivered  a  bill  of  lading  in 
the  English  language,  in  the  following  terms. 

Shipped  in  good  order  and  condition  by  D.  A.  Negro- 
ponte in  and  npon  the  good  ship  called  the  Wilhelm 
Schmidt,  Captain  Fr.  Zeplien,  now  riding  at  anchor  in 
TeiBk,  and  bound  for  Cork,  FiUmoath,  or  Plymoath,  for 
orderB  as  per  charter  party,  linseed  in  bulk,  say  two 
thonsand  five  hundred  and  fifty-two  tsoetverts  at  101, 
each. 

Mats  for  dunnage— 1000  being  marked  and  numbered 
M  in  the  margin,  and  are  to  be  delivered  in  the  like  good 
order  and  condition  at  a  safe  port  of  the  United  !^ng- 
dom  or  on  the  continent  (the  act  of  Gkd,  tiie  Queen  b 
enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents  of  the  seas,  rivers,  and  navigation  of  whatever  kind 
soever  excepted)  unto  Messrs.  Melas,  Brothers,  of  Lon- 
don, or  to  their  assigns,  paying  freight  for  the  said 
goods,  and  all  other  conditions  as  per  charter  party, 
dated  Constantinople,  March  21, 1870,  with  primage  ana 
average  accustomed.  In  witness  whereof  the  master  or 
purser  of  the  said  ship  hath  affirmed  to  three  bills  of 
lading,  all  of  this  tenor  and  date,  one  of  which  bills 
being  accomplished,  the  other  two  to  stand  void. 

B^XD.  ZXPLISN, 

P.  D.  A.  NlOROPONTK, 

S.  Palapbu. 
Dated  in  Yeisk  2/14,  May,  1870. 
Laying  days  consumed  in  loading  cargo,  twenty. 

On  14th  May  1870  the  ship  sailed  from  Yeisk 
with  the  said  cargo  on  board,  and  arrived  at  Fal- 
moath  on  7th  Sept.  1870,  and  the  master  at  once 
wrde  to  Metars.  Melas,  Bros.,  the  consignees  and 
eharterera'  agents.  On  the  10th  Sept.  1870  the 
master  received  orders  from  Messrs.  Melas,  Bros., 
to  proceed  to  Ipswich,  and  there  deliver  to  the 
plamtiffs.  Messrs.  Melas,  Bros.,  whilst  the  cargo 
was  yet  to  arrive  and  whilst  the  ship  was  on  her 
y(fjtig^  sold  the  cargo  to  Messrs.  Edwards,  Eastty, 
tod  Co.,  who  were  the  plaintiffs'  brokers  in 
London,  for  and  on  behalf  of  the  plaintiffs.  The 
captain  had  no  knowledge  of  such  sale,  and  re- 
ceived his  orders  from  Melas,  Bros.,  and  their 
rits  at  FalmoQth.  At  the  time  of  the  arrival  of 
ship  at  Falmouth  war  had  broken  out  between 
Fiapoe  and  Gtermany,  and  it  continued  to  exist 
QnlQ  after  the  delivery  of  the  cargo  to  the  plain- 
tiffs. When  the  ship  arrived  at  Falmouth  her 
bottom  was  very  foul ;  and  her  master,  thinking 
it  necessary  in  order  to  diminish  the  risk  of  cap- 
tare,  proceeded  to  have  it  cleaned.  This  and  light 
and  unfavourable  winds  kept  the  ship  at  Falmouth 
util  12th  Oct.  1870.  The  winds  were  easterly 
and  very  light  until  that  date ;  and  the  master  said 
that  he  had  not  a  fair  chance  of  slipping  through 
the  French  cruisers,  of  which  there  were  many 
about  the  Channel,  without  a  strong  wind  from 
the  westward.  On  26th  Sept.  the  agents  of 
Melas,  Bros.,  at  Falmouth,  asked  the  captain 
to  accept  orders  to  go  to  Lowestoft  instead 
of  Ipswich,  and  he  consented.  On  12th  Oct. 
there  was  astronff  S.W.  gale,  and  the  captain 
would  have  started,  but  he  could  not  get  a  pilot : 
but  on  13th  Oct.  he  sailed,  being  towed  out  by  two 
togs.  The  wind  lasted  favourable  until  that 
orening,  when  it  changed  and  fell  to  nearly  a  calm, 


and  when  off  Dartmouth  the  master  saw  two  men* 
of-war,  which  he  feared  were  French  cruisers,  and 
he  stood  in  for  Dartmouth,  into  which  port  he  put 
the  next  day.  It  was  proved  that  these  were  French 
cruisers  in  the  Channel  trying  to  capture  German 
ships.  Whilst  at  Dartmouth  the  master  was  in  con- 
stant communioatiou  with  Mr.  Kingston,  the  agent 
of  Melas  Brothers  there,  who  was  also  German  consuL 
He  warned  the  master  of  the  French  cruisers  being 
on  the  route  the  master  would  have  to  take.  On 
Oct.  22nd  the  agent  of  Melas  Brothers  asked  the 
master  to  pay  a  sum  of  money  towards  the  ex- 
penses of  a  tug  to  tow  the  ship  to  Lowestoft,  and 
the  master  on  obtaining  his  owner's  consent, 
offered  to  pay  20Z.,  but  this  was  considered  too 
small  a  sum  by  Melas  Brothers.  A  tag  was  not 
procured  owing  to  a  tog  company,  through  fear 
of  capture,  refusing  to  carry  out  a  contract  they 
had  made  to  tow  the  ship.  The  master  did  all  he 
could  to  obtain  a  tug.  On  the  1st  Nov.  the  captain 
promised  to  sail  with  the  first  fair  wind,  and 
repeated  his  promise  on  Nov.  17th,  when  he  said 
he  would  go  whenever  he  had  a  good  chance  to 
get  through  the  cruisers,  but  that  he  had  a  dif- 
ference with  his  crew ;  and  at  the  end  of  Nov.  the 
master  declared  he  would  go  under  canvas,  and 
thereupon  Messrs.  Melas  Brothers  on  Dec.  2nd 
intimated  that  they  would  provide  a  tug  at  their 
own  expense. 

The  ship  was  towed  out  of  Dartmouth  on  the 
10th  Dec,  and  arrived  at  Lowestoft  14th  Deo.  The 
master  acknowledged  that  he  would  not  have  put 
into  and  delayed  at  Dartmouth,  and  would  have 
sailed  for  Lowestofb  direct,  if  it  had  not  been  for 
fear  of  capture.  The  discharge  of  cargo  did  not 
commence  until  22nd  Dec.,  and  when  the  cargo 
was  examined  it  was  found  to  be  damaged  by  heat- 
ing caused  by  the  long  detention  in  the  ship's 
hold.  The  plaintiffs  paid  Messrs.  Melas  Brothers 
the  full  price  of  the  cargo  less  certain  deductions 
for  deterioration  which  were  settled  by  arbitration 
in  accordance  with  the  contract  of  sale.  The  cargo 
had  been  examined  at  Dartmouth,  and  found  to  be 
slightly  heated,  and  the  master  did  all  he  could  to 
prevent  further  mischief. 

The  defendant's  answer  contained,  amongst 
others,  the  following  paragraphs : 

16.  By  the  law  of  Bostock  and  the  North  Oerman  Con. 
federation  the  master  of  the  Wilhelm  Sc^wnidt  was  en- 
titled to  keep  the  said  vessel  in  the  port  of  Falmouthand 
in  Dartmoutn  whilst  she  would  have  been  liable  to  risk 
of  capture  at  sea  by  reason  of  the  existence  of  the  said 
war,  and  by  such  law  the  master  of  the  Wilhelm.3ehmidt 
whilst  the  said  war  and  liability  to  risk  of  capture  con- 
tinued was  not  under  any  obligation  to  the  plaintiffs 
to  proceed  or  to  attempt  to  proceed  to  Ipswich  or 
Lowestoft  with  the  Wilhelm  Schmidt^  and  by  the  said  law 
the  master  of  the  said  vessel  had  not  been  guilty  of  any 
breach  of  contract  or  of  duty  with  or  to  the  plaintiffs  l^ 
remaining  in  EiJmouth  or  putting  into  and  remaining  in 
Dartmouth  with  the  said  goods  on  board  the  said  ship 
under  the  circumstances. 

18.  If  the  said  cargo  was  not  delivered  in  like  order 
and  condition  as  when  it  was  shipped  on  board  the 
Wilhelm  Schmidt^  the  damage  and  deterioration  thereto 
was  caused  by  the  restraints  of  princes  and  rulers  within 
the  ixne  intent  and  meaning  of  the  said  charter  party  and 
bill  of  lading,  and  by  its  having  been  shipped  green  and 
in  an  unfit  condition  for  shipment,  and  by  the  natural 
condition  and  inherent  vices  of  the  said  cargo,  or  by 
some  or  one  of  such  causes. 

19.  The  damaged  and  deteriorated  condition  (if  an^)of 
the  said  cargo  was  occasioned  by  the  natural  condition 
and  the  inherent  vices  of  the  said  cargo,  and  by  the  pro- 
longation of  the  voyage  owing  to  the  said  war,  and 
liability  to  risk  of  capture,  and  by  the  law  of  the  sair* 
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Confederation  the  owners  of  the  WUhelm  Bchmidt  are  not 
Uable  to  the  PlaintiffB  in  respect  thereof. 

Mr.  Travers.  Vice- Consul  of  the  North  German 
Oonfederation,  and  a  German  advocate,  was  called 
who  proved  the  existence  of  a  code  of  the  North 
German  Gonfederation,  and  proved  a  translation 
by  Wendt  (Papers  on  Maritime  Legislation,  with 
a  translation  of  the  German  Mercantile  Law  re- 
lating to  Maritime  Commerce)  to  be  a  correct 
translation.  He  gave  it  as  his  opinion  that  under 
that  code  a  master  is  not  responsible  for  any 
damage  resulting  from  delay  under  the  circum- 
stances of  this  case.  He  referred  to  Art.  636 
taken  with  Art.  631,  Art.  637,505,  of  the  code. 
These  articles  of  the  North  German  code  and  all 
the  others  cited  in  the  argument  and  judgment 
will  be  found  set  out  in  the  Patria,  ante  p.  71, 
except  the  following  articles. 

Art.  607.  The  shipowner  is  answerable  for  any  damage 
arising  through  loss  of  or  injorv  to  the  goods,  from  the 
time  of  their  being  shipped  nntU  their  deliyery,  unless  be 
can  prove  that  snch  loss  or  io  jary  has  been  oansed  by  the 
act  of  Gk>d  {vis  major)  or  by  the  natural  condition  of  the 
goods,  more  particularly  by  vice  pr<ypre,  by  diminution  in 
quantity,  by  ordinary  leakage,  &o.,  or  by  such  defective 
poking  as  could  not  be  noticed  externally.  Loss  and 
iniuiv  arising  from  a  defective  condition  of  the  vessel, 
which,  in  spite  of  all  possible  caution,  conld  not  be 
discovered,  are  to  be  considered  as  lots  and  injury  by  the 
actof  Qod. 

Art.  649.  The  act  of  handing  over  any  bill  of  lading 
issued  to  order  to  the  party  thereby  becoming  authorised 
to  receive  the  goods,  has,  as  soon  as  such  go<>ds  are  really 
ship]^,  the  same  legal  consequence  with  respect  to  the 
acquisition  of  the  rights  depending  on  the  delivery  of  the 
goods,  as  the  delivery  of  the  goods  themselves. 

Art.  659.  Should  the  bill  of  lading  contain  the  dausei, 
**  free  from  breakage,"  or  **  free  from  leakage,''  or  **  free 
from  damage,"  or  any  other  addition  to  the  same  effect, 
the  shipowner  is  not  answerable  for  the  breakage  or  leak- 
age or  damage,  unless  it  can  be  proved  to  have  been 
caused  by  the  default  of  the  master  or  another  person  by 
whom  the  shipowner  is  responsible. 

Benjamin  {Cohen  with  him)  for  the  plaintiffs. — 
The  cargo  was  delivered  in  a  damaged  state,  caused 
by  heating  arising  from  the  demy.  The  vessel 
arrived  at  Falmooth  on  7th  Sept.,  and  did  not  dis- 
charge her  cargo  for  four  months.  It  is  admitted 
that  the  master  did  not  proceed  for  fear  of  capture. 
[Sir  E.  Phillimore.— The  question  is,  whether  the 
exiatence  of  the  war  is  a  justification  of  the  delay.] 
It  is  no  justification,  whether  the  case  is  to  be 
governed  by  German  or  English  law.  By  all  laws 
written  agreements  bind  as  long  as  thoy  are  not 
illegal.  The  bill  of  lading  is  here  ihe  agreement 
between  the  parties.  The  vessel  is  not  described 
in  the  bill  of  lading  as  a  German  ship.  Article 
645  of  the  North  Grerman  Code  provides  a  form  of 
bill  of  lading*  and  this  is  not  in  accordance  with 
that  form.  It  does  not  mention  the  nationality  of 
the  ship,  and  therefore  it  is  not  a  German  hill  of 
lading.  By  Arts.  64-7—649  of  the  code  the  plaintiffs 
had  a  right  to  delivery  of  the  cargo.  By  Art.  653  the 
bill  cf  lading  is  decisive  as  between  the  shipowner 
and  the  consignee,  and  the  latter  is  not  affected  by 
the  charter  unless  it  is  referred  to;  but  the  only 
provisions  in  the  bill  of  lading  are  "  the  act  of 
God,  the  Queen's  enemies."  &c.,  the  uanal  excep- 
tions of  an  English  bill  of  lading.  The  contract 
must  depend  npon  itH  written  terms,  and  here 
they  are  pre(.*i>*':  {K'ty  v.  Wh^i'Ur,  L.  Rep.  2  0.  P. 
302;  16  L.  T.  Rep.  N.  S.  66.)  Even  supposing 
it  is  a  German  contnict,  tho  hltipowner  would,  by 
Germati  !«w.  be  exempt  only  under  Art.  607  from 
lobscausctl  by  the  ricks  I  herein  contoincd.  Further  I 


exemptions  mast  bo  set  out  in  the  bill  of  lading. 
There  is  no  article  in  the  code  exempting  the  ship- 
owner from  liability  to  damage  occasioned  by 
delay.  The  word  '*  accident,"  in  Art.  505  of  the 
code,  cannot  mean  risk  of  capture.  By  Arts. 
631--^36  either  party  may  withdraw  from  the 
contract  when  a  war  has  bden  declared,  in  conse- 
quence of  which  the  vessel  would  be  liable  top^islc 
of  capture,  but  they  are  not  compelled  to  with- 
draw. The  master  did  not  withdraw,  he  only 
delayed.  The  defendants  ask  us  to  put  in  the  sti- 
pulation *'  free  from  damage."  (Art.  659.)  The  bill 
of  lading  contains  an  exception,  *'  Queen's  enemies," 
but  this  cannot  mean  the  enemies  of  Prussia.  [Sir 
B.  Phillimore— EiwmW  v.  Niemann,  34  L.  J.  10, 
0.  P. ;  17  C.B.,  N.  S.,  163 ;  10 L.  T.  Bep.  N.  S.  786.] 
If  the  contract  is  to  be  governed  by  English 
law,  there  was  no  act  of  enemies.  The  specisd  ex- 
ceptions in  the  bill  of  lading  point  to  aicts  done  in 
war,  not  the  mere  outbreak  of  war.  Articles  631, 
636,  of  the  code,  give  the  parties  power  to  with- 
draw, and  are  therefore  inapplicable  here  where 
both  parties  refused.  Whilst  at  Falmouth,  the 
master  could  either  stick  to  his  contract  or  with- 
draw under  these  articles.  He  elected  to  sail  with 
the  first  fair  wind,  and  must  be  held  bound  by  this 
election.  He  committed  a  breach  by  putting  into 
Dartmouth  for  fear  of  capture.  His  position  was 
the  same  as  if  the  charter  party  had  been  entered 
into  after  war  had  begun  to  bis  knowledge ;  he 
then  would  have  been  bound  to  proceed  unless 
prevented  by  the  excepted  perils.  None  of  these 
things  happened.  He  conld  not  be  said  to  be  pre- 
vented from  proceeding  by  the  presence  of  {the 
French  cruisers ;  he  bad  no  right  to  delay  a  perish- 
able cargo  on  account  of  fear.  He  held  out  to  us 
that  the  wind  delayed  him,  and  gave  us  no 
chance  to  withdraw.  The  right  to  delay  on 
account  of  risk  of  capture  depends  upon  whe- 
ther the  case  is  to  be  governed  by  English  or 
German  law.  The  obligation  as  to  delivery 
is  governed  by  English  law.  It  is  immaterial  that 
the  contract  was  made  at  Constantinople ;  the  law 
of  the  place  of  delivery  govems,  and  that .  is  in 
England.  The  destination  was  fixed  by  the  orders 
for  England,  and  it  is  as  though  the  bill  of  lading 
ran  to  deliver  in  Lowestoft.  The  seat  of  the  con- 
tract is  England,  and  it  was  the  intention  of 
the  parties  to  bind  themselves  by  the  Eng- 
lish law :  Lloifd  V.  Guibert  (L.  Bep.  1  Q.  B.  115 ; 
10  L.  T.  Bep.  N.  S.  570 ;  in  Ex.  Oh.  13  L.  T.  Bep. 
N.  S.  602.)  The  master  has  power  to  make  his 
owners  liable  for  contracts  entered  into  by  him  to 
the  extent  allowed  by  the  law  of  the  country  of  the 
owners.  When  the  contract  was  made  there  was 
no  war ;  it  was  an  ordinary  English  bill  of  lading, 
containing  English  exceptions  siven  in  pursuance 
of  an  English  charter.  The  bill  of  lading  was  in 
English,  and  the  form  was  English,  because  the 
contract  was  to  be  carried  out  in  England.  The 
language  selected  shows  which  law  is  to  bind. 
The  intention  is  to  be  sought  in  the  acts  of  the 
parties,  and  governs  the  contract  unless  the  law 
interposes : 

4  Phillimore's  International  law,  pp.  478,  480. 
Olarkson  {Butt,  Q.C.  with  him),  for  the  defen- 
dants.— ^The  plaintiffs  have  no  right  to  sue.  This 
is  an  English  oourt,  and  right  of  suit  depends  on 
English  law.  The  plaintiffs  were  not  parties  to 
the  contract.  They  acquire  their  rights  under  the 
Bill  of  Lading  Act.  They  have  suffered  no 
damage  as  they  had  allowances  for  deterioration. 
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They  cannot  sae  as  trnsteeB  for  the  consignees. 
Tkey  coald  only  sao  if  the  cestui  que  trust  had  no 
right  of  action,  bat  here  the  consignees,  Melas 
Brothers,  have  a  right  to  soe,  and  can  sae  even  if 
the  plaintiffs  saoceed.  The  main  qaestion  mast 
be  governed  by  Grerman  law.  The  master  had  no 
tnthority  from  his  owners  to  impose  apon  them 
liability,  except  that  contemplated  by  their  own 
law.  The  rights  and  liabilities  of  the  parties  mast 
not  be  taken  to  be  in  abeyance  nntil  orders  were 
given  at  Falmoatb.  This  woald  be  contrary  to 
the  passage  in  Phillimore's  International  Law. 
If  it  were  so,  the  owner  of  the  goods  might 
wait  and  see  which  was  the  best  port  as  to 
rights  arising  from  the  relations  of  nations. 
The  contract  is  complete,  with  one  term  to  be 
snpplied,  bat  the  rights  are  determined  when 
it  18  made,  and  the  law  of  the  flag  governs  the 
case:  {The  Bahia,  Bro.  &  Lash.,  292.)  Even 
if  English  law  governs,  parties  may  be  exempted 
by  law  where  there  is  no  stipalation  in  the  written 
agreement,  as  in  the  case  of  loss  by  fire:  (Mer- 
obact  Shipping  Act  1854,  s.  503.)  It  is  a  principle 
of  both  German  and  English  law,  that  the  ooart 
niiigt  look  to  the  written  contract,  bat  the  parties 
are  not  deprived  of  the  protection  of  the  code 
unless  there  is  an  express  stipalation.  The  master 
did  not  elect  to  ^  on ;  he  said  he  wonld  go  as 
loon  as  he  coald  without  risk.  The  plaintiffs  might 
have  withdrawn.  They  deprived  themselves  of  the 
right  to  recover  for  not  going  to  Ipswich  by  giving 
the  second  order :  {PoUt.  Ceteovieht  9  C.  B.,  N.  8., 
430:  5  L.  T.  Bep.  N.  S.  438.)  The  master 
accepted  that  order  for  the  plaintiffs'  oonvenienoe. 
The  plaintiffs  wished  the  vessel  to  be  towed  in 
order  to  diminish  risk.  By  the  German  law  the 
master  was  justified  in  his  delay :  (Art.  636.)  The 
damage  was  caused  by  the  delay,  and  the  ship- 
owner is  not  answerable  for  the  natural  condition 
of  the  goods  consequent  thereon :  (Art.  607.)  If 
English  law  governs,  the  contract  says  nothing  as 
to  time  of  delivery,  and  its  completion  was  pre- 
vented by  Queen's  enemies.  This  means  enemies 
of  sovereign  of  shipowner :  {Eussell  v.  Niemann 
34  L.  J.  10,  0.  P. ;  17  C.  B.,  N.  S.,  163 ;  10  L.  T. 
Bep.  N.  8.  786.)  The  words  are  not,  '<  act  of 
Queen's  enemies,"  and  do  not  mean  particular 
sets,  but  risk  of  capture.  There  is  a  further  ex- 
ception, "  restraint  of  princes."  The  contract  of 
the  shipowner  was  to  proceed  under  sail,  not  under 
■team,  and  he  was  prevented.  Their  own  agent 
vamed  the  master  not  to  go  save  under  steam. 

Benjamin  in  reply.— The  plaintiffs  have  a  right 
to  sue  under  the  Bills  of  Lading  Act:  [Smurth- 
mUe  V.  WOkins,  31  L.  J..  214,  C.  P.;  11  C.  B., 
N.  S.,  842;  6  L.  T.Bep.  N.  8.  842.)  Even  as 
troBtees  they  have  a  right  to  sue :  {Robertson  v. 
Wait,  22  L.  J.  210  Ex. ;  8  Ex.299.)  This  objection 
was  not  raised  on  the  pleadings.  This  is  a  suit  for 
damages  for  breach  of  contract  and  duty  and  loss 
of  profit,  and  not  merely  for  non-delivery.  If  it  is 
held  that  the  existence  of  enemies  excuses  the  de- 
fendants from  performance,  it  must  be  held  that 
DO  overt  acts  are  necessary  but  the  mere  existence 
of  war.  In  this  case  the  defendants  would  have 
heen  excused  if  there  had  been  no  cruisers  in  the 
ChanneL 

June  6. — 8ir  B.  Pbillimorb  (after  stating  the 
bets). — It  has  been  contended  that,  having  regard 
to  these  facts,  the  present  plaintiffs,  wno  have 
•Qstained,  as  is  alleged,  no  damage,  and  who 
are  suing  under  the  Bills  of  Lading  Act  and  the 


Admiralty  Court   Act,  and  who  cannot  sue  as 
trustees,  have  no  persona  standi  in  this  court.    To 
this  objection  there  are  several  answers:   First, 
that  ib  is  not  properly  taken,  but  ought  to  have 
been  pleaded ;  secondly,  that  it  is  by  no  means 
clear— looking  to  the  case  decided  bv  Baron  Parke 
(Robertson  and  another  v.  Wait  sup,),  an  authority 
to  which  I  was  referred  in  the  Nuova  Raffaelina 
(1  Aspinairs  Mar.  Law  Gas.  16  :   24  L.  T.  Bep. 
N.  8.),  lately  decided  by  me — that  the  plaintiffs 
cannot  sue  as  trustees  ;  thirdly,  under  the  Bills 
of  Lading  Act,  the  assignee  of  the  bill  passes  not 
onlv  his  property,  but   also   his   liabilities   and 
rights  {Smurthwaite  and  another  v.  Wilkins  sup,) ; 
fourthly,  this  suit  is  brought  not  only  for  damages, 
but  for  breach  of  contract  and  duty,  and  for  the  con- 
sequent loss  of  profit  which  thereby  accrued  to  the 
plaintiffs.  It  is  a  question  for  the  registrar,  assisted 
by  merchants,  if  any  reference  be  ordered  to  ascer- 
tain what  the  amount  of  that  loss  is.     I  am  of 
opinion  that  the  preliminary  and  technical  objec- 
tion cannot  be  sustained.  Now,  as  to  the  merits  of 
the  case,  there  are  some  important  points  which 
the  admissions  of  counsel  on    both    sides  have 
placed  out  of    the  reach  of  controversy.      The 
damage  done  to  the  cargo  is  not  ascribed  to  want 
of  care  or  negligence  of  the  master,  but  to  delay  in 
sailino:  to  the  particular  port  for  which  orders  were 
given.    That  delay  was  caused  by  the  fear  which 
the  master  entertained  of  being  captured  by  the 
enemy  of  his  sovereign,  and  not  by  any  physical 
obstacle  or  by  any  moral  or  legal  impossiDility. 
Neither  party  to  the  contract  wished  to  withdraw 
from,  but  both  elected    to  adhere   to  it.     The 
plaintiffs  contended  that  the  defendant  is  liable 
to  damages,  because  the  contract  contained  in  the 
bill  of  ladins  is  plain,  and  capture  was  not  an 
excepted  peril;  and  also  because  the  contract,  if 
any  diflScolty  arise,  must  be  construed  according 
to  the  English  law,  which  alone  is  applicable  to  it, 
and  by  which  the  risk  or  fear  of  capture  did  not,  in 
the  oirqumstances,   release  the  master  from  his 
liability  to  carry  the  cargo  to  its  destination.  Nor,  it 
is  contended,  if  the  German  law  be  applicable,  is  the 
master,  who  adhered  to  his  contract  after  being 
apprised  of  the  war,  released  from  his  liability. 
And  lastly,  the  hesitating  and  uncertain  conduct 
of  the  master  in  playing  fast  and  loose  with  the 
owners  of  the  gooas  prevented  them  from  exercising 
the  option  given  them  by  the  German  law  of  with- 
drawing from  the  contract.    These  are  the  princi- 
pal arguments  which   have  been   addressed    to 
me  on  behalf  of   the  plaintiffs.      The   contract 
of  affreightment  is  in  the  charter  party  and  in 
the  bill  of   lading  which    refers    to    it.      Both 
these   contain    as   excepted   perils    the    Qaeen*s 
enemies,  and  the  charter  party  further,  "restraint 
of  princes."    The  c^uestion  by  what  law  any  terms 
in  this  contract  which  are  not  of  themselves  clear, 
are  ta*be  explained,  depends  for  its  solution  upon 
the  answer  to  another  question,  viz.,  what  law  did 
the  parties  intend  to  govern  the  contract  which 
they  executed  P  and  upon  this  point  I  am  disposed 
to  agree  with  the  able  argument  of  Mr.  Benjamin, 
that  the  intention  of  the  parties  can  be  collected 
from  the  contraet  itself.     The  contract,  he  justly 
observed,  is  in  the  English  lan^aajge,  which  is  not 
the  language  of  the  place  in  which  it  is  made,  but  of 
one  of  the  parties  to  it ;  the  obligation  of  the  con- 
tract is  relative  to  the  delivery  of  the  goods,  and  an 
English  form  of  contract  has  been  chosen  by  the 
parties  for  the  expression  of  their  intentioUi  be-^^T 
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pause  that  oblii^tibn  of  delivery  is  to  be  exeoatod 
in  Enf^land.  The  consignee  of  the  goods  is  English. 
The  yessel  is  to  proce^  with  her  cargo  to  one  of 
three  British  ports,  where  she  is  to  receive  the 
order  which  is  to  fix  her  destination  to  some  safe 
port  in  the  United  Kingdom  or  the  Continent ; 
and  when  those  orders  are  received  and  the  desti- 
nation is  fixed,  it  does  noc  seem  to  me  irrational 
or  a  of  air  that  the  determination  should  be  oon- 
sidered  as  if  expressed  in  the  original  contract, 
and  when  the  place  of  performance  was  fixed 
to  be  in  England,  the  seat  of  the  contract,  to  use 
the  expression  of  foreign  jurists,  would  be 
in  that  country,  and  the  law  of  the  country  would 
be  the  law  of  the  contract.  To  the  objection,  that 
upon  this  principle  the  law  of  the  contract  would 
be  in  abeyance  until  the  order  fixing  the  destina- 
tion ?ra8  given,  it  may,  I  think,  be  fairly  answered, 
not  only  that  the  maxim  "  Cerium  est  quod  cerium 
reddi  potest "  applies,  but  that  the  prima  facie  law 
and  the  ultimate  law,  so  to  speak,  agree,  the  law 
of  the  place  of  call  for  orders,  and  the  law  of  the 
place  of  performance  fixed  by  the  orders  being 
both  English ;  and  I  am  of  opinion  that  if  any 
law  is  to  be  invoked  for  the  purpose  of  construing 
the  terms  of  the  contract,  both  the  intention  to  be 
collected  from  the  circumstances  of  the  contract, 
and  the  fact  as  to  the  place  of  performance  lead  to 
the  conclusion  that  that  law  must  be  the  law  of 
England.  The  question  remains  whether  the  ex- 
repted  perils  of  the  king's  enemies  (Bussell  v. 
Niemann,  sup,)  and  the  restraint  of  princes  do 
or  do  not,  according  to  the  law  of  England 
relieve  the  master  from  the  liability  to  damages 
which  by  the  dolay  in  the  delivery  of  these 
goods  he  would  otherwise  have  incurred.  The 
vessel  having  arrived  at  Falmouth  on  the  9th 
Sept.,  on  the  10th  the  master  received  orders 
from  Melas  Brothers  to  proceed  to  Ipswich. 
He  had  then  received  intelligence  that  French 
cruisers  were  in  the  neighbourhood.  The  bottom 
of  the  ship  was  foul,  and  the  sails  were  damaged ; 
some  time  was  occupied  in  cleansing  and  repairing 
them ;  the  winds  were  unfavourable.  On  the  26th 
Eastly  and  Co.  telegraphed  to  Melas,  *'  if  in  time, 
we  should  feel  much  obliged  by  your  ordering  the 
Wilhelm  Schmidt  to  Lowestoft  in  lieu  of  Ipswich, 
as  originally  requested."  Fox  and  Co.  asked  the 
master  "  if  he  would  accept  Lowestoft  instead  of 
Ipswich."  He  answered,  "  Yes,  If  I  can  please 
you."  The  acceptance  of  this  alteration  seems  to 
have  been  asked  in  some  degree  as  a  favour  of  the 
master.  The  plaintiffs  had  bought  another  cargo 
to  go  to  their  mills  at  Ipswich,  and  had  then  can- 
celled the  orders  for  Ipswich,  and  substituted  the 
order  for  Lowestoft.  The  master  deposes  that 
there  was  no  favourable  wind  before  the  12th  Oct. ; 
that  on  that  day  he  hoisted  his  jack  for  a  pilot,  but 
it  blew  too  hard.  On  the  13th  the  pilot  came  on 
board,  and  the  vessel  was  towed  out  of  Falmouth 
harbour  by  two  steamers.  The  wind  afterwards 
wore  round  from  the  S.W.  to  the  N.E.,  and  died 
away.  The  master,  seeing  what  he  believed  to  be 
two  French  cruisers  to  the  east  of  him,  put  into 
Dartmouth  on  the  14th  Oct.,  and  there  he  remained 
till  the  10th  Dec.  This  interval  of  time  wan 
occupied  by  negotiations  with  reference  to  ob- 
taining the  agency  of  steam  power  to  take  the 
ship  to  Lowestoft.  The  evidence  on  this  matter 
is  principally,  if  not  entirely,  furnished  by  the 
master,  Mr.  Kingston,  the  agent  at  Dartmouth 
for  the  plaintifls,  and  the  correspondence.      From 


the  evidence  I  think  the  following  propositions  are 
to  be  deduced  :— First,  that  the  master  was  sin- 
cerely  apprehensive  of  being  captured  bv  French 
cruisers — the  enemies  of  his  sovereign  ;  that  this 
danger  apprehended  was  not  remote  or  chimerical, 
but  present  and  real;  that  Mr.  Kingston,  who 
was  Oerman  Consul  as  well  as  agent  for  the 
plain tifijs,  while  in  his  latter  capacity,  he  was  con- 
tinually urging  the  master  to  sail,  was  as  con- 
tinually, in  his  former  capacity,  admonishing  him 
that  if  he  did  sail  his  ship  would  be  taken.  *'  You 
are  in  a  very  bad  position,"  he  said ;  '*  I  would  not 
be  in  your  place ;  as  German  Consul  I  must  tell 
you  .that  you  will  lose  your  ship.  I  must  advise 
you  to  stay  here."  Secondly,  that  it  was  indirectly, 
if  not  directly,  admitted  in  terms,  but  certainly  by 
the  conduct  of  the  plaintiffs,  that  steam  power 
was,  in  the  circumstances,  necessary  to  bring  the 
ship  to  Lowestoft,  because  by  this  agency  she 
could  be  towed  within  the  territorial  limits  of 
England,  and  thereby  escape  the  imminent  peril 
of  capture.  Thirdly,  that  during  this  interval 
negotiations  were  taking  place  between  the  plain- 
tiffs and  defendants,  having  for  their  object  an 
arrangement  as  to  the  proportions  of  expense  to  be 
borne  by  the  master  and  the  plaintiffs  consequent 
on  the  employment  of  a  steam  tug.  Fourthly, 
that  the  master  was  honestly  desirous  of  being 
towed  to  Lowestoft  for  the  purpose  of  delivering 
the  cargo  at  that  port,  and  did  all  that  he  thouf^ht 
he  could  do  consistently  with  his  duty  to  his 
employers*  to  forward  the  arrangement  for 
obtaining  a  steam  tug.  It  should  be  observed  that 
it  appears  that  one  of  the  causes  of  failure  of  the 
negotiations  was  the  alarm  which  one  of  the  steam 
tugs  negotiated  with  entertained  of  being  cap- 
tured. Fifthly,  that  on  the  10th  Dec.  the  steam 
tug  and  the  ship  immediately  sailed  for  Lowestoft. 
Applying  the  principles  of  the  English  law  to  these 
propositions  of  fact,  to  the  whole  history  of  the 
case,  and  especially  to  the  terms  of  the  contract  of 
affreightment,  I  do  not  think  that  the  WUIt^ltn 
Schmidt  is  liable  for  the  damages  occasioned  by 
the  delay  in  the  delivering  of  the  cargo.  If  the 
principles  of  the  German  Code  be  applicable  to 
this  contract,  they  are  still  more  favourable  to  the 
plaintiff.  £  dismiss  the  petition  in  this  case  with 
costs. 

Solicitors  for  the  plaintiffs,  Thomas  and  Hollams, 
Solicitor  for  the  defendants,  Thomas  Cooper. 


July  25  and  Aug,  2, 1871. 
The  Gauntlet. 

Naval  9ervice — Towing  lirize  of  v:ar — Property  in 
prke—Foreign  Enlistment  Act  J  870  (3;3 &  34  Vict. 
c.  90), «.  8. 

The  ijroperty  in  a  prize  of  war  may  pass  to  the 
capioTs  without  such  prize  being  taken  into  a  port 
belonging  to  ilie  country  of  tlie  captors,  or  being 
condemned  by  a  prize  court, 

A  prize  ofirar  [a  merchantvutn),  with  a  prize  crevj 
on  board,  is  not  a  ship  of  war, 

A  tug  towing  such  a  vessel  from  neutral  waters  to  tits 
watei'8  of  her  captors,  in  the  ordinary  course  of  her 
employment,  does  not  com2Jlete  the  capture,  and  is 
not  employed  in  the  iiaval  service  of  a  belligerent 
yyithin  the  meaning  of  tJie  Foreign  Enlistment  Act 
1870,  8,  8,  subs,  4. 

This   was  a  cause  instituted    by  her    Majesty's 

Procurator- G<^nera1  against  thesteamtug  OaunUet 

to  obtain  the  forfeiture  of   the   QauntUt  to   her 
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liijesty  for  alleged  breaches  of  the  Foreign  En- 
listment Act  1870,  B.  6,  sabfl.  4  (a.) 
The  following  is  the  petition  in  the  said  canse: — 

1.  Oa  the  a4th  Nor.  1870,  the  ship  Lord  Brougham,  of 
the  port  of  Hamburgh,  having  been  then  lately  oaptnred 
•od  taken  on  the  high  seae,  by  a  French  yeesel  of  war,  as 
a  prize  of  war,  arrived  and  anchored  in  the  Downs,  to  wit, 
within  three  noarine  miles  of  the  shore  of  England,  being 
IB  the  poeaeseion  of  the  Goyemment  of  France,  and  in 
ehtrge  of  a  Freneh  prize  crew. 

2.  On  the  same  24th  Not.  1870,  Henry  Beer  Mamford, 
one  of  the  owners  of  the  said  steam  vessel  Gauntlet ,  did, 
without  the  Uoenoe  of  her  Ifajesty  in  that  behalf —to  wit, 
at  Deal,  in  the  comity  of  Kent,  make  and  enter  into  a 
eertain  agreement  with  Le  Saorel,  then  being  French 
Oontol  at  Folkestone,  in  the  county  of  Kent,  and  in  the 
ssrrioe  of  the  French  Goremment,  that  in  consideration 
of  a  sum  of  money  to  be  paid,  to  wit.  by  the  French 
Oonsul-Oeneral  in  London,  on  behalf  of  the  French 
Oorernment,  to  wit,  to  the  said  Henry  Beor  Mumford 
and  the  other  ownera  of  the  said  steam  vessel,  he  would 
despatch  the  said  vessel  QawntUt  in  order  or  with  intent 
that  the  said  ateam  vessel  should,  or  with  knowledge  or 
having  reasonable  canse  to  believe  that  she  would  be 
eaploved  in  the  naval  service  of  France,  in  towing  the 
said  ship  Lord  Brougham  from  the  place  where  she  then 
was,  in  charge  of  a  French  prize  orew,  as  such  prize  of 
war  as  aforesaid — to  wit,  from  within  three  marine  milee 
of  the  shore  of  Eogland  to  the  port  of  Dunkirk,  in 
France. 

3.  On  the  26th  Nov.  and  following  days  the  said  Henry 
Beer  Mnmford  did  accordingly  in  pursuance  of  the  said 
agreement,  and  without  the  licence  of  her  Majesty, 
despatch  or  oause  or  allow  to  be  despatched  the  said 
steam  vessel  Gauntlet,  in  order  or  with  intent  that  the 
said  steam  vessel  should  or  with  knowledge  or  having 
reasonable  cause  to  believe  that  she  would  be  employed 
in  the  naval  service  of  France  as  aforesaid  in  towing  the 
said  ship  Lord  Broughamf  then  being  in  charge  of  a 
Freneh  prise  orew  aa  such  prize  of  war  as  aforesaid,  to 
wit,  from  within  three  marine  miles  of  the  shore  of 
England  to  the  said  port  of  Dunkirk  in  France. 

4.  The  said  steam  vessel  Gauntlet  then  being  in  charge 
of  the  servants  of  the  said  Henry  Beer  Mumford  and  the 
said  other  owners  was  thereupon  accordingly  without  the 
Keenoe  of  her  Majesty  employed  in  the  naval  service 
aforesaid  of  France  in  towiog,  and  did  tow  the  said  ship 
htrd  Brougham,  then  being  in  charge  of  a  French  prize 
ciew  as  aforesaid  as  such  prize  of  war  as  aforesaid,  to 
wit,  from  within  three  marine  miles  of  the  shore  of  England 
to  the  said  port  of  Dunkirk. 

5.  During  aU  the  times  aforesaid,  France  was  a  State 
at  war  with  Prussia,  and  Prussia  was  a  State  at  peace 
with  her  Majesty,  as  the  said  Henry  Beer  Mumford  and 
the  other  ownera  of  the  said  steam  vessel  Gauntlet  during 
all  the  times  aforesaid  well  knew. 

6.  By  reason  of  the  premises,  the  said  Henry  Beer 
Mumford  did  within  her  Majesty's  dominions,  and  with- 
out the  licence  of  her  Majesty,  within  the  meaning  of  the 

^(a)  Sect.  8.  If  any  person  within  her  Majesty's  domi- 
mans,  without  the  licence  of  her  Majesty,  does  any  of  the 
foUowing  acts :  (1),  builds,  &o.  ;  (2),  issnes,  &o. :  (8), 
equips,  Ao. ;  (4),  despatches,  or  causes  or  allows  to  be 
despatched,  with  intent  or  knowledge,  or  having  reason- 
able eanse  to  believe  that  the  same  shall  or  will  be  em- 
ployed in  the  military  or  naval  service  of  any  foreign 
State  at  war  with  any  friendly  State  ;  such  person  shall 
he  deemed  to  have  committed  an  offence  against  the  Act, 
and  the  foUowing  consequences  shall  ensue  :~(1),  the 
offender  shall  be,  Ac. ;  (2),  the  ship  in  respect  of  which 
•ay  such  oflienoe  is  committed  and  her  equipment  shall 
he  forfeited  to  her  Majesty,  &o. 

Sect.  30.  In  this  Act,  if  not  inconsistent  with  the  con- 
test, the  following  terms  have  the  meanings  hereinafter 
lespeotively  assigned  to  them;  that  is  to  say  .... 
**  Daral  service  "  shall,  as  respects  a  person,  include  ser- 
▼los  as  a  marine,  employment  as  a  pilot  in  piloting  or 
directing  the  course  of  a  ship  of  war,  or  other  ship,  when 
such  ship  of  war  or  other  ship  is  being  used  in  any  mili- 
tary or  naval  operation,  and  any  employment  whatever 
on  board  a  ahip  of  war,  transport  or  store  ship,  privateer, 
or  ship  under  letters  of  marque ;  and,  as  respects  a  shii>, 
iaobde  any  hser  of  a  ahip  as  a  transport,  store  ahip,  pri- 
vateer, or  ship  under  letters  of  marque. 


Foreign  Enlistment  Act  1870,  despatch  and  cause  and 
allow  to  be  despatched  the  said  steamship  or  vessel 
Gawntlet  in  order  or  with  intent  that  she  should  or  with 
knowledge  or  having  reaaonable  oause  to  believe  that  she 
would  be  employed  in  the  naval  aervice  of  a  foreign  State, 
to  wit,  France,  then  at  war  with  a  State,  to  wit,  Prussia, 
then  at  peace  with  her  Majesty,  and  the  said  steamship 
or  vessel  and  her  equipment  thereby  became  and  were 
and  are  forfeited  to  her  Majesty,  in  pursuance  and  under 
the  provisions  of  the  said  Act. 

The  defendant's  answer  set  oot  that  it  was  a 
common  and  nsnal  practice  for  tbe  masters  of 
steamtngs  to  apply  to  tbe  consnls  of  foreign 
states  for  employment  in  the  towage  of  vessels  and 
to  arrange  with  or  in  the  presence  of  such  consols 
the  snms  to  be  paid  for  such  service,  and,  as  a 
rule,  tbe  masters  of  foreign  vessels  will  enter  into 
no  agreements  in  relation  to  their  ships  unless  in 
tbe  presence  of  or  with  tbe  approbation  of  tbe 
consuls  of  their  respective  states  where  such 
consuls  are  accessible,  and  this  statement  appeared 
to  be  the  fact.  The  answer  farther  contained  tbe 
following  articles : 

6.  The  said  Henry  Beer  Mumford  and  the  said  James 
William  West  had  heard  a  rumour  to  the  effeot  that  the 
Lord  BrougJia/m  wae  a  North  German  vessel  which  had 
then  lately  been  captured  on  the  high  seas  by  a  French 
vessel  of  war  as  a  prize  of  war.  The  said  contract  was 
notwithstanding  entered  into,  and  the  said  towage 
service  rendered  for  the  ordinary  remuneration  of  the 
said  tug,  and  not  otherwise. 

7.  That  the  said  Henry  Beer  Mumford  did  not  on  the 
24ith  Nov.  1870,  or  on  any  other  day,  enter  into  an  agree- 
ment withLe  Sanrel,  the  French  consul  at  Folkestone,  in 
the  county  of  Kent,  as  stated  in  the  said  petition,  or  at  all 
for  the  despatch  of  the  said  steam  vessel  Gawntlet  in 
order  or  with  intent  that  she  should  or  with  knowledge 
or  having  reasonable  cause  to  believe  that  she  would  be 
employed  ia  the  naval  service  of  France  in  towing  a  prize 
of  war  as  in  the  said  petition  alleoed,  and  that  the  said 
Henry  Beer  Mumford  did  not  on  the  26th  Nov.  and  fol- 
lowing  days,  or  any  other  days,  in  pursuance  of  the 
said  agreement,  or  of  any  other  agreement,  or  at  all 
despatch  or  cause  or  all  to  be  des^tched,  the  said  steam 
vessel  Gauntlet,  in  order  or  with  intent  that  she  should, 
or  with  knowleage  or  having  reasonable  cause  to  believe 
that  she  would  be  employed  in  the  naval  service  of  France 
in  towinsr  such  prize  of  war  as  in  the  said  petition  alleged, 
and  that  the  said  steam  vessel  was  not  accordingly  or  at 
all  employed  in  the  naval  service  of  France  in  towing  the 
said  ship,  as  in  the  said  petition  alleged. 

The  parties  agreed  upon  certain  admissions^ 
which  are  as  follows  : 

1.  That  on  or  about  the  20th  Nov.  1870,  the  ship  Lord 
Brougham  in  the  petition  filed  in  this  caose  referred  to, 
was  duly  captured  in  the  English  Channel,  as  prize  of 
war,  by  a  ship  of  war  in  the  service  of  the  Government  of 
France. 

2.  That  at  the  time  of  such  capture  the  said  ship  Lord 
Brougham  was  the  property  of  subjects  of  tbe  King  of 
Prussia,  and  was  sailing  under  the  Prussian  flag,  on  a 
Toyage  from  South  America*  to  Hamburgh  with  a  cargo 
of  merohandise. 

3.  That  upon  such  capture  the  greater  number  of  her 
crew  were  taken  out  of  the  said  ship  Lord  Brougham,  as 
prisoners  of  war,  and  a  prize  crew  from  the  said  French 
ship  of  war,  under  the  command  of  an  officer  in  the 
French  naval  aervice  was  put  on  board  of  the  said  ship 
Lord  Brougham. 

4.  That  after  the  said  capture  the  Lord  Brougham  was 
driven,  by  stress  of  weather,  to  the  Downs,  where  she 
arrived  on  the  24th  Nov.  1870  (and  by  order  of  an  Admiral 
in  the  French  naval  service  commanding  the  French  ship 
of  war.  La  Provence,  then  lying  in  the  Downs),  anchored 
near  to  the  said  ship  La  Provence,  and  within  three 
marine  miles  of  the  shore  of  England. 

5.  That  the  French  ship  of  war,  La  Provence,  left  the 
Dowiis  on  the  2oth  Nov.  1870,  leaving  the  said  Lord 
Brougham  still  at  anchor  there. 

6.  That  on  the  27th  Nov.  the  said  steamtug  Gauntlet 
made  fast  to  the  said  ship  Lard  Brougham y  at  the  place 
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where  she  was  lying  at  anchor  in  the  Downs  as  aforesaid, 
and  towed  her  to  Dunkirk  Beads  and  there  left  her. 

7.  That  the  said  ship  Lord  Brougham  was  so  towed  as 
aforesaid  nnder  and  in  pnrenanoe  of  a  oertain  agreement 
for  that  purpose,  and  which  agreement  is  in  the  words 
and  figures  following,  that  is  to  say : 

*'  We,  the  undersigned,  do  agree  to  tow  the  Lord 
Brougham  from  the  Downs  to  Dunkirk  Boads,  for  the 
sum  of  701.  sterling. 

'*  (Signed)       H.  B.  Mumfobd, 

••  DOUZOUVILLB." 

8.  The  said  Henry  Beer  Mumford,  one  of  the  parties 
to  the  said  agreement,  is  one  of  the  abore-named  defen- 
dants and  a  part  owner  of  the  said  steamtug  OawntleU 
The  said  M.  Douzouyille,  the  other  party  to  the  said 
agreement,  was  the  prize  captain  of  tiie  said  Lord 
Sroughwnif  and  the  said  agreement  was  signed  in  the 
presence  and  with  the  concurrence  of  the  said  Le  Saurel, 
one  Woodruffe  being  also  present. 

9.  That  the  said  sum  of  701.  mentioned  in  the  said 
agreement  is  a  usual  charge  for  the  towage  of  such  a 
yessel  as  the  Lord  Brougham  from  the  Downs  to  Dunkirk 
Beads. 

10.  That  as  soon  as  the  Gauntlet  had  towed  the  said 
vessel.  Lord  Brougham,  to  Dunkirk  Boads,  J.  W.  West, 
the  captain  of  the  Oauntlet,  presented  to  the  said  M. 
Douzouville  the  usual  towage  certificate,  which  is  in  the 
words  and  figures  following,  that  is  to  say  : 

I  hereby  certify  that  the  steamtug  Oawntlet  has  towed 
the  ship  Lord  Brougha/m,  under  my  command,  from  the 
Downs  to  Dunkirk  Boads  to  my  satisfaction,  for  which 
please  pay  the  sum  of  701.  sterling.        Douzoutillb. 

The  27th  Not.  1870. 

11.  The  siiid  certificate  having  been  signed  by  the  said 
M.  Douzouyille,  was,  on  the  return  of  tiie  Gauntlet  to 
Deal,  presented  by  the  said  J.  W.  West  to  the  said  M. 
Le  Saurel  for  payment  of  the  said  sum  of  701.  The  said 
M.  Le  Saurel  then  handed  to  the  said  J.  W.  West  an 
order  m>on  the  French  consul-general  in  London  for  pay- 
ment of  the  said  sum.  Such  last- mentioned  order,  accom- 
panied by  the  said  certificate,  was  on  the  7th  Dec.  pre- 
sented  to  the  said  French  consul-general  in  London, 
who,  on  the  27th  Deo.  1870,  paid  the  said  sum  of  701. 

12.  That  the  Lord  Broughamf  during  such  Toyacre  to 
Dunkirk  Boads,  was  in  charge  of  the  said  prize  crew  and 
the  officer  commanding  the  same. 

F.  H.  Dtm, 

Queen's  Proctor. 
LowLiBS,  NiLSOM,  and  Jonss, 
Solicitors  for  the  DefendMits. 
Dated  this  20th  July  1871. 

Accordiog  to  the  instrootions  issaed  by  lier 
Majesty's  Goverament  daring  the  war  between 
Franoe  and  Germany,  any  belligerent  ship  which 
entered  the  territorial  waters  of  her  Majesty  was 
required  to  depart  and  pat  to  sea  in  twenty-four 
hoars,  except  in  case  of  stress  of  weather,  and 
*'  armed  ships  of  either  party  are  interdicted  from 
carrying  prizes  made  by  them  into  the  ports,  har- 
boars,  roadsteads,  or  waters  of  the  United  King- 
dom, or  any  of  her  Majesty's  colonies  or  posses- 
sions abroad ; "  (Letter  of  Lord  Granville  to  the 
Lords  Commissioners  of  the  Admiralty,  London 
Qazeite,  19th  July  1870,  p.  3432),  On  the  26th 
Not.  the  collector  of  Customs  at  Deal  had  an 
interview  with  an  agent  of  the  French  consul,  and 
railed  his  attention  to  the  orders  of  her  Majesty's 
Government,  and  asked  him  "  if  the  French  consul 
was  coming  to  see  him  about  the  ship,  as  it  was 
time  she  started."  The  reply  was  that  the  French 
consul  had  been  telegraphed  for.  He  arrived  on 
the  same  day  at  DeeJ,  went  to  the  office  of  the 
latter,  and  said  to  him,  "  I  come  to  speak  about 
the  Lord  Brotigham,  as  you  have  sent  me  word 
that  she  was  to  be  moved  at  once.  I  did  telegraph 
to  many  places  to  have  a  tug,  and  I  found  one  that 
was  by  accident  at  anchor  in  the  Downs.  This 
tug  was  not  the  one  for  which  I  had  telegraphed ; " 
be  said  **  that's  all  right."  The  collector  pointed 
out  t.o  the  French  consal  the  orders  of  the  Govern- 


ment under  which  he  ordered  the  prize  to  be 
removed. 

The   Altomey-Omeral,  Queen's  Advocate,  and 
Archibald,  for  the  Crown.— The  section  applicable 
is  s.  8^  sub-sect.  4.   The  sole  question  is  whether  the 
tag  was  employed  in  the  naval  service  of  France  P 
Had  her  owners  reasonable  cause  to  believe  that 
she  woald  be  employed  in  the  naval  service  P  The 
amoant  paid  is  immaterial.    By  means  of  the  tug 
they  avoided  recapture,  of  which  they  were  in 
danger  until  infra  prcesidia.    If  a  Prussian  cruiser 
had  chased  the  tug,  there  would  then  have  been 
naval  service.    If  she  had  towed  out  a  French 
man-of-war  to  capture  the  prize,  or  in  or  out  of 
action,    it    would   be    a   clear    offence,    for    she 
would    have    been    under    the    command    of  a 
French  officer.     Does    it   make   any  difference 
that  she  assisted  only  in  the  completion  of  the 
capture  P    She  was  under  the  command  of  the 
prize  captain  and  was  bound  to  obey  him  under 
penalty  of  losing  the  towage  money :  ( The  Ohrietinctf 
6  Notes  of  Cases,  4).    The  tug  and  the  prize  were 
one  vessel :  (The  Oleadon,  1  Lush.  158, 4  L.  T.  Bep. 
N.  S.  159).    The  prize  was  towed  to  a  French  port, 
when  she  first  became  safe,  and  this  was  part  of 
the  capture,  viz.,  its  completion.     If   tho   prize 
captain  had  taken  the  master  of  the  tug  on  board 
as  one  of  the  crew,  he  would  have  been  in  the 
naval  service.    What  is  the  difference  between 
that  and  towing  nnder  orders  P    It  must  depend 
on  the  intention  of  the  parties.    If  the  object  were 
to  take  her  oat  of  English  waters  there  was  no 
offence,  but  if  to  take  her  infra  proB$idia,  there  was. 
[Sir  E.  Phillimokb. — ^The  evidence  was,  that  the 
intention  was  to  take  her  out  of  British  waters.] 
So  far  as  the  evidence  went.    The  place  to  whioh 
she  was  taken  shows  the  intention.  [Sir  B.  Philli- 
KORB. — S apposing  she  had  only  been  towed  a  mile» 
the  criterion  would  then  be  to  what  port  they  were 
taking  her.    Does  the  taking  her  to  Dnnkirk  oon- 
stitute  the  offence,  or  the  taking  her  in  tow  at 
all  P]  The  taking  her  to  the  waters  of  a  belligerent 
is  a  naval  service  and  constitutes  the  offence.  The 
agreement  was  with  the  French  oonsul  on  behalf 
of  the  French  government.  [Sir  B.  Phillihobb. — 
Under  what  part  of  the  interpretation  clause  do 
you  put  the  offence f]    That  clause  does  not  limit 
the  words  '*  naval  service,"  but  only  says  what 
shall  be  included  in  them,  and  even  if  it  is  not 
within  the  words,  it  is  a  naval  service.    The  object 
of  the  Act   is  to  maintain    perfect    neutrality. 
The   act  done  amounted  to  pilotage.     [Sir  B. 
PuiLLiHOBE. — If    the   master    of    the    tug    can 
be  called  a  pilot,  must  not  his  service  be  in  a 
military  or  naval  operatioo  P     Is  not  the  cap- 
ture complete  when  the  flag  is  struck PJ     No; 
there  mnst  be  deductio  infra proBsidiai  (3  Phil.  Int. 
Law,  504).    A  vessel  must  be  condemned  before 
the    property  definitely  passes    to  her  captors  : 
(lb.  p.  464;  Goes  v.  Withers,  2  Barr.  Bep.  693). 
Captare  is  not  complete  until  the  ship  is  brought 
into  port.    This  ship  must  be  taken  to  be  a  ship  of 
war  under  this  Act.     She  would  have  to  fight 
against   recaptuie.     [Sir  B.  PHiLLmoBB. — Sap- 
pose  the  vessel  empty.]    That  would  be  different ; 
nere  she  is  connected  with  a  ship  of  war,  and  has  a 
prize  crew  on  board.    The  object  of  the  Legisla- 
ture is  to  make  the  Act  as  wide  as  possible. 

The  Admiralty  Advocate  and  Edwyn  Jones  for 
the  defendants. — The  ship  was  removed  at  the  in- 
stigation of  the  collector  of  customs ;'  this  shows 
the  intention  was  to  remove  her  from  Britbh 
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waters.  This  Act  is  a  penal  one,  and  most  be 
strictly  oonstroed.  All  that  is  not  forbidden  is 
permitted  ;  there  is  no  sooh  word  as  '*  towing  "  in 
the  Act.  To  condemn  the  tng  you  must  hold 
towing  to  mean  naval  service.  The  tag  actually 
towed  the  ship  from  a  place  of  safety  into  danger, 
M  there  might  be  Fmssian  cruisers  in  the  Channel. 
The  words  of  the  Act  are  "  military  or  naval  ser- 
vice ;"  there  must  be  a  hostile  operation  or  warlike 
let  [Sir  R.  Phillimobb. — ^Is  not  the  first  duty  of 
i  captor  to  bring  the  prize  infra  proeifidia  by  taking 
her  into  port  P]  A  vessel  may  be  condemned  in  a 
neutral  port  by  a  competent  tribunal : 

The  Polka,  1  Spinks,  447  ; 

Th€Henrich9JidM<Mria,  4  C.  Bob.  43. 
If  that  is  80,  she  belonged  to  the  French  Govern- 
ment when  she  put  into  Deal,  at  any  rate  suffi- 
ciently to  justify  the  Oauntlei  in  towing  her.  She 
could  not  be  said  to  be  any  longer  the  property  of 
her  German  owners.  The  title  to  h^r  had  passed, 
or  at  any  rate,  could  only  be  matter  of  dispute 
before  a  competent  tribunal,  and  it  cannot  be  said 
that  a  neutral  tug  could  be  responsible  in  such  a 
case.  This  was  a  French  prize,  and  by  French 
law  she  was  infra  prceMia  in  a  neutral  port,  and 
could  be  condemned  by  the  consul  if  the  English 
Government  consented :  (Traits  des  Prises  Mari- 
times ;  Pistoye  et  Duverdy,  p.  225.)  [Sir  B.  Phil- 
IJMOBB. — ^If  the  vessel  had  boon  seized  by  the  Prus- 
aians,  would  the  tug  have  been  free  from  capture  P] 
It  cannot  be  said  that  the  crew  of  the  tug  could  be 
made  prisoners  of  war.  [Sir  R.  Philumgre. — ^The 
crew  of  a  blockade  runner  cannot  be  taken  prisoners.] 
Neither  could  the  crew  of  this  tug.  The  statute 
says  the  wordn  shall "  have  the  meanings  herein- 
after respeotivalj  assigned  to  them,"  and  these 
meanings  most  be  strictly  construed  in  a  penid 
statute.  If  the  word  "  pilot "  applies,  the  ship 
must  be  employed  in  a  naval  or  military  operation, 
and  there  oan  be  no  difference  between  the  em- 
ployment of  a  person  and  a  ship  in  the  meaning  of 
the  Act.  The  prize  was  not  a  ship  of  war,  and,  by 
capture,  she  was  French  property.  There  is  no 
reason  why  a  disabled  man-of-war  should  not 
be  towed.  It  is  not  a  naval  operation,  even 
if  she  thereby  escape  capture.  The  men  on 
board  the  tug  were  not  servants  of  the  French 
Government,  if  the  tug  had  thrown  off  they 
would  have  been  guilty  of  no  breach  of  naval  duty, 
but  only  of  a  breach  of  contract.  TJie  Oleadon 
{9^  is  only  applicable  to  cases  of  collision. 

The  Queen's  Advocate  in  reply. — An  interpreta- 
ti<m  clause  does  not  narrow  the  meaning  of  words, 
but  extends  them :  {Ex-parte  Ferguson  aMHuichin' 
•oihL.Bep.6Q.B.280;  24  L.  T.  Bep.  N.  S.  96 ;  1 
Aspinall's  Mar.  Law  Gas.  8.)  The  tug  was  em- 
pk^red  in  subserving  the  naval  operations  of 
France,  and  is  therefore  within  the  statute :  (The 
IntemaHonal^L. Rep.  3  A, &E.S21;  2dL.T.Bep. 
N.  8.  787.)  The  Lord  Brougham  was  a  ship  of 
war  as  lon<i^  as  she  was  in  possession  of  the  prize 
crew.  They  would  have  been  prisoners  of  war  if 
they  had  been  oaptnred,  and  were  in  the  same  posi- 
tion as  if  they  had  been  on  board  the  French  man- 
of-war.  If  they  had  made  any  capture  the  whole 
of  the  crew  of  the  man-of  war  would  have  shared. 

Ths  Frederick  and  Mary  Ann,  6  0.  Roh.  214 

'Aug,  2. — Sir  B.  PhiUimore. — ^This  is  a  suit  in- 
stituted on  behalf  of  the  Crown  by  her  Majesty's 
Procurator-General  against  a  steamship  called  the 
OaunUet,  The  petition  prays  that  this  ship  may 
be  decreed  to  be  forfeited  to  the  Crown  on  the 


ground  that  the  ship  has  violated  the  provbions  of 
the  Foreign  Enlistment  Act,  and  more  especially 
those  contained  in  the  8th  section  of  that  statute. 
That  section  provides  "  that  if  any  person  within 
her  Majesty's  dominions,  without  the  licence  of 
her  Majesty,  does  any  of  the  following  acts,  that  is 
to  say  ....  (4)  despatches,  or  causes  or  allows 
to  be  despatched,  any  ship,  with  intent  or  know- 
ledge, or  having  reasonable  cause  to  believe,  that 
the  same  shall  or  will  be  employed  in  the  military 
or  naval  service  of  any  foreign  State  at  war  with 
any  friendly  state."  ....  The  statute  provides 
that  the  ship,  in  respect  of  which  any  such  offence 
is  committ^,  and  ner  equipment,  shall  be  for- 
feited to  her  Majesty.  The  interpretation  clause 
(sect.  30),  to  which  I  must  again  presently  advert, 
enacts  that  **  naval  service  shall,"  &o,  (as  before 
set  out)  The  principal  facts  of  the  case  to  be 
derived  from  the  admissions  of  both  parties  filed 
in  court  are  as  follows:  (His  Lordship  here 
stated  the  facts.)  The  question  for  the  court  to 
determine  is,  whether  these  facts  render  the 
Oauntlet  liable  to  comdemnation  under  the  pro- 
visions of  the  statute  to  which  I  have  adverted. 
The  statute  is  a  highly  penal  one.  As  to  its 
general  character  I  have  expressed  my  opinion  in 
the  recent  case  of  the  International  (sup,)  I  will 
only  now  say  that  it  is  my  duty  neither  to  weaken 
the  effect  of  the  statute  by  a  tenderness  to  the 
circnmstances  of  a  particular  case,  nor  to  strain 
the  provisions  of  it  so  as  to  include  a  case 
which  is  not  clearly  within  them.  There  is 
one  argument  on  the  construction  of  the 
statute  which  I  wish  to  dispose  of  in  limine.  It 
has  been  contended  by  the  defendants  that  the 
interpretation  clause  limits  and  restrains  the 
enacting  clause,  and  that  inasmuch  as  steamtug 
is  not  among  the  vessels  therein  enumerated,  there 
is  a  casus  omisstfs  in  the  statute  which  disposes  of 
the  present  case  in  favour  of  the  defendants.  I 
am  of  opinion,  however,  that  the  interpretation 
clause  is  not  of  a  restrictive,  but  of  an  enlarging, 
character.  lam  glad  to  be  fortified  in  this  conclusion 
by  the  opinion  of  Blackburn,  J,  in  Ex  parte  Ferpuson 
and  Hutchinson  (sup,)  upon  a  similar  clause  m  the 
Merchant  Shipping  Act,  as  to  which  he  says, 
"The  argument  against  the  proposition  is  one 
which  I  have  heard  very  frequently,  viz.,  where  an 
Act  says  certain  words  shall  include  a  certain 
thing,  that  the  words  must  apply  exclusively  to 
that  which  they  are  to  include.  That  is  not  so ; 
the  definition  given  of  a  *  ship '  is  in  order  that 
'  ship '  may  have  a  more  extensive  meaning."  The 
argument  on  behalf  of  the  Crown  for  the  con- 
demnation of  this  vessel  has  been  that  the  con- 
sequences of  the  act  of  capture  were  incomplete 
until  the  prize  had  been  brought  infra  prcesidia, 
and  that  these  consequenoes  were  completed  by 
the  agency  and  intervention  of  the  Qauntlet,  That 
the  towing  was  connected  with  the  original  sei- 
zure, was  indeed  a  continuance  of  the  belligerent 
act ;  that  if  the  intention  had  been  merely  to  take 
the  vessel  out  of  neutral  waters,  the  case  would 
have  been  subject  to  different  considerations;  but 
here  she  was  brought  in  safety  into  the  waters  of 
the  captors  country,  and  the  captor  was  relieved 
from  the  necessity  of  protecting  his  prize  during 
the  transit  across  the  channel.  That  the  Oauntle 
was,  for  the  time,  the  servant  of  the  French  cap- 
tain, and  hired  by  the  French  consul,  so  as  to  be 
employed  in  the  French  naval  service.  It  was 
i  also  contended  that  the  captured  vessel  having  a,^T^ 
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prize  crew  commanded  by  an  officer,  on  board, 
was  herself  a  ship  of  war ;  and  it  was  nrged  that 
for  one  of,  or  for  all  these  reasons,  the  Gauntlet  has 
been  despatched  by  her  owner  without  the  licence 
of  her  Majesty,  "  with  reasonable  cause  to  believe  " 
that  it  would  be  employed  in  the  naval  service  of 
France,  and  therefore  has  incurred  the  penalty  of 
condemnation.  I  think  this  is  a  fair  summary  of 
the  arguments  of  the  Counsel  for  the  Grown.  I 
proceed  to  consider  their  force  and  effect,  bearing 
in  mind  the  reply  which  has  been  offered  to  them  by 
the  counsel  for  the  defendants.  First,  I  am  unable 
to  assent  to  the  main  position  with  respect  to  the 
completion  of  the  act  of  capture  by  the  employ- 
ment of  the  Gauntlet,  having  regard  to  the  circum- 
stances of  this  case.  It  is  true  that  various 
opinions  have  been  expressed  by  great  authorities 
on  international  law  as  to  what  constito^^es  a  con- 
summation, so  to  speak,  of  the  act  of  capture — 
what  is  the  criterion  of  the  property  in  the  vessel 
having  become  finally  vested  in  the  caplor,  and 
that  the  dedudio  infra  prcceidia  of  the  country  of 
the  captor  is,  by  general  recognition,  a  certain  and 
secure,  and.  I  may  add,  in  my  opinion,  the  proper 
means  of  effecting  the  transfer  of  such  property ; 
but  at  the  same  time  this  act  cannot  be  said,  having 
regard  to  the  practice  of  states,  to  be  the  only 
criterion  or  the  only  means.  I  cannot  express 
myself  so  well  on  this  point  as  in  the  language  of 
Lord  Stowellinthei76tnnc^andi(faria(«ifp.)  In  that 
case  the  condemnation  in  the  court  or  the  enemy 
of  a  prize  ship  lying  in  a  neutral  port  was  holden 
to  warrant  the  sale  of  her  to  a  neutral  merchant. 
Lord  Stowell  says  :  "  Without  entering  into  a  dis- 
cussion of  the  several  opinions  that  have  been 
thrown  out  on  this  subject,  I  think  I  may 
state  the  better  opinion  and  practice  to  have 
been  that  a  prize  should  be  brought  ivfra 
prceddia  of  the  capturing  country,  where,  by 
being  so  brought,  it  may  be  considered  as  in- 
corporated into  the  mass  of  national  stock.  The 
greatest  extension  that  has  been  allowed  has  not 
carried  the  rule  beyond  the  ports  or  places  of  security 
belonging  to  some  friend  or  ally  in  the  war,  who 
has  a  common  interest  in  defending  the  acquisi- 
tions of  the  belligerent,  made  from  the  common 
enemy  of  both.  In  later  times  an  additional  for- 
mality has  been  required,  that  of  a  sentence  of 
condemnation  in  a  competent  court,  decreeine:  the 
capture  to  have  been  rightly  made,  jure  belli;  it 
not  being  thought  fit,  in  civilised  society,  that  pro- 
perty of  this  sort  should  be  converted  without  the 
sentence  of  a  competent  court,  pronouncing  it  to 
have  been  seized  as  the  property  of  an  enemy,  and 
to  be  now  become  jure  belli  the  property  of  the 
oaptor,  The  purposes  of  justice  require  that  such 
exercises  of  war  should  be  placed  under  public 
inspection  :  and,  therefore,  the  mere  deductio  infra 
vrcesidia  has  not  been  deemed  sufficient.  No  man 
Duys  under  that  title ;  he  requires  a  sentence  of 
condemnation,  as  the  foundation  of  the  title  of  the 
seller ;  and  when  the  transfer  is  accepted,  he  is 
liable  to  have  that  document  called  for  as  the 
foundation  of  his  own.  From  the  moment  that 
a  sentence  of  condemnation  becomes  necessary, 
it  imposes  an  additional  obligation  for  bringing 
the  property  on  which  it  is  to  pass  into  the 
country  of  the  captor ;  for  a  legal  sentence 
must  be  the  result  of  legal  proceedings  in 
a  legitimate  court,  armed  with  competent  autho- 
rity upon  the  Fuhject  matter,  and  upon  the 
parties  concerned — a  court  which  has  the  means 


of  pursuing  the  proper  inquiry,  and  enforcing  its 
decisions.  These  are  principles  of  universal  juris- 
prudence applicable  to  all  courts,  and  more  par- 
ticularly to  those  which,  by  their  constitution,  in 
all  countries,  must  act  in  rem  upon  the  corpus  or 
substance  of  the  thing  acquired,  and  upon  the 
parties,  one  of  whom  is  not  subject  to  other  rights 
than  those  of  war,  and  is  ammable  to  no  jurisdic- 
tion, hut  such  as  belongs  to  those  who  possesR  the 
rights  of  war  against  him.  Upon  principle,  there- 
fore, it  is  not  to  be  asserted  that  a  ship,  brought 
into  a  neutral  port,  is  with  effect  proceeded  against 
in  the  belligerent  country.  The  res  ipsa,  the  corpus, 
is  not  within  the  possession  of  the  court,  and  pos- 
session in  such  cases  founds  the  jurisdiction." 

It  might  be  reasonably  expected  that  these 
premises  would  have  led  this  great  judgo  to  the 
necessary  conclusion  that  not  having  been  brought 
infra  prcesidia,  and  having  been  condemned  while 
lying  in  a  neutral  port,  had  not  passed  by  a  legal 
title  to  the  claimant,  but  the  decision  is  neverthe- 
less otherwise,  for  Lord  Stowell  proceeds  to  saj : 
'*  But  it  is  not  to  be  denied  that  the  Gourt  of  Admi- 
ralty has  gone  further.  It  is  now  for  a  consider- 
able time,  that  this  court  has  been  in  the  habit  of 
condemning  prizes  carried  to  Lisbon  and  Leghorn, 
at  times  when  I  am  not  at  liberty  to  say,  that  the 
sovereigns  of  those  ports  were  engaged  in  a  com- 
mon war  against  the  enemy  of  this  country.  The 
fact,  that  the  ships  proceeded  against  here,  were 
lying  there,  has  not  been  dissembled."  ....  After 
some  other  remarks  he  continues :  **  Now,  unless 
it  can  be  shown  that  there  is  something  in  the 
nature  of  all  these  ports  that  essentially  distin- 
guishes them  from  the  common  character  of 
neutral  ports,  not  merely  in  certain  other  respects, 
but  such  as  furnish  a  ground  of  solid  distinction 
for  purposes  of  this  nature,  I  think  it  will  be 
difficult  to  avoid  the  consequence,  that  whatever 
the  correct  principle  may  be,  and  however  much  it 
might  import  this  country  to  respect  and  enforce 
this  principle,  this  court,  at  least,  is  bound  against 

that  principle  by  its  own  practice How  far 

the  Superior  Gourt  will  consider  this  question  as 
concluded  by  the  practice,  even  an  inveterate  prac- 
tice of  this  court,  is  noore  than  I  can  say.  It 
might  be  extremely  proper  that  the  opinion  of  the 
court  should  be  taken  on  this  important  question. 
It  might  deem  it  to  be  its  duty,  for  anything  I 
know  (for  it  would  be  presumptuous  in  me  to 
hazard  a  conjecture),  to  recall  the  practice  of  this 
court  to  the  proper  purity  of  the  principle.  But 
sitting  here,  and  observing,  as  I  am  judicially 
bound  to  do,  the  course  of  judicial  admin- 
istration whiith  has  prevailed,  I  do  not 
feel  myself  authorised  to  upheld  the  sentences, 
which  have  passed  in  this  court,  over  prizes 
carried  into  foreign  ports,  and  disallowed  at  the 
same  time,  the  validity  of  such  as  the  enemy  had 
pronounced,  under  circumstances  so  nearly  similar, 
as  not  to  afford  ground  of  distinction  between 
them,  which  appears,  to  my  judgment,  sufficiently 
solid."  The  course  which  Lord  Stowell  evidently 
wished  to  be  taken,  was  pursued.  The  case  was 
appealed,  but  in  spite  of  this  strong  expression  of 
Lord  Stoweirs  opinion,  I  find  that  this  case  of 
Heinrich  and  Maria  was  affirmed  by  the  Lords 
Gommissioners  of  Appeal,  on  the  7th  Aug.  1807. 
During  the  late  war  with  Russia,  my  immediate 
predecessor  in  this  court,  while  maintaining  that 
a  prize  condemned  ought  to  be  in  belligerent 
territory,  nevertheless  condemned,  though  reluc- 
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tantl7,a  prize  lying  in  a  neutral  port,  the  Sovereign 
of  which  expressly  consented  to  snoh  condemna- 
tion :  {The  Polka  {sup,)    Can  I,  in  the  face  of  these 
jadgments,  bat  more  especially  of  the  former, 
prDDOQnce,  nndnr  the  provision  of  a  penal  statute, 
a  sentence  of   forfeiture  to  the  Crown  of  this 
vessel  on  the  ground  that  by  brining  the  French 
prize  infra  prcBsidia  of  France,  she  had  completed 
the  title  of  her  possession,  only  inchoate  by  the 
act  of  the  French  capture  P    I  am  of  opinion  that  I 
csDDOt  do, so.    But  I  must  also  observe  that  in 
flODsideriog    the  force  of  this    argument,    that 
the   property    in     the    prize    could    not    pass 
without  bringing  her  infra  proesidiat  the  practice 
of  the  courts  of  the  captor,  as  well  as  that  of  our 
own  courts  must  be  examined.     It  appears  to  me 
clear  that  the  French  tribunals  of  prize  would  hold 
that  this  deduciio  infra  proesidia  was  not  necessary 
to  confer  a  valid  title  to  the  property  :  {De  Pistoye 
et  Duverdy ;  Traits  des  Prises  Maritimes,  op.  173, 
176,  225,  and,  <&c.,  229,  and,  &c.)    This  vessel  then 
would  have  been  condemned  while  lying  in  neutral 
waters  by  a  properly  constituted  tribunal  of  prize 
sitting  in  France.    And  it  is  to  be  observed  that 
if  the  Lord  Brougham  had  been  for  months  instead 
of   days   in    neutral  waters    the    captor   would, 
according  to  the  argument,  have  acquired  no  legal 
property  in  the  prize.     Such  a  tribunal  could  not 
indeed  be  lawfully  constituted  or  lawfully  ait  in  a 
Deotral  territory.     But  it  may  be  as  I  have  stated, 
that  with  the  permission  of  the  neutral  State,  the 
prize  locally  situate  in  the  waters  of  the  neutral 
State  might  be  condemned  by  the  belligerent  tri- 
bunal sitting  in  the  belligerent  State.    Whether 
the  neutral  State,  by  such  permission,  might  not 
provoke  a  serious  question  as  to  the  strict  main- 
tenance of  her  neutral  character  and  position; 
whether  such   permission  must  not  be  equally 
granted  to  both  belligerents,  and  whether  even  such 
a  course  would  not  involve  the  neutral  State  in  great 
difficulties,  are  grave  considerations  into  which  I 
have  not  to  inquire.    The  fact  that  apart  from  the 
orders  of  her  Majesty's  government  such  a  sen- 
tence of  condemnation  would  not  be  illegal  is  only 
adverted  to  by  me  for  the  purpose  of  showing  the 
contention  that  the  Gauntlet  is  brought  within 
the  penal  clauses  of  this  statute,    because  her 
Act  alone  enabled  the  belligerent  to  acquire  a 
valid  title  to  this  prize,  cannot  in  my  opinion  be 
sustained.    But  if  the  vessel  had  become  jure  belli 
a  French  vedsel,  then  it  was  as  lawful  for  the 
neutral  steamtng  to  tow  her  as  it  would  have  been 
for  her  to  have  towed  any  merchant  vessel,  origin- 
ally French,  across  the  Channel,  though  she  had 
been  hired  for  this  purpose  by  the  captain  of  a 
belligerent  ship  with  the  approval  and  intervention 
of  the  French  consul.    The  case  has  been  put  of  a 
neutral  steamtng  attendant  upon  a  belligerent 
ship  and  employed  in  towing  away  the  prizes  which 
she  made ;    and  it  has  been  asked  whether  such 
conduct,  relieving  the  belligerent  ship  from  the 
encumbrance  of  protecting  her  prizes,  and  enabling 
her  either  to  go  into  action  against  the  enemy  or 
to  make  fresh  pnzes,  would  not  be  an  employment 
in  the  navaJ  service  of  the  belligerent  ?    I  mean  to 
express  no  doubt  that  the  judicial  answer  to  this 
question  would  be  in  the  affirmative,  but  the  cir- 
cumstances of  the  present  case  are  materially  and 
essentially  different ;  the  Gauntlet  was  in  no  way 
whatever  directly  or  indirecbly  connected  with  or 
ministering  to  the  capture  of  the  vessel.     She  had, 
indeed,  reasonable  ground  "to  believe"  at  ihe  time 


when  she  was  hired  that  the  vessel  which  she  was 
employed  to  tow  had  been  captured  from  the 
German  belligerent,  but  that  was  all.  For 
that  there  was  any  intention  on  the  part 
of  the  Gauntlet  to  infrige  the  provisions  of 
the  Foreign  Enlistment  Act,  is  not  only  an 
inference  unwarranted  by  the  facts  in  evi- 
dence before  me,  but,  in  truth,  the  contrary  is 
to  be  presumed  from  them.  The  English  collector 
of  customs  tells  the  French  Consul  that  this  vessel 
cannot  remain  in  English  waters.  He  is  the 
person  who  originates  and  demands  her  removal. 
The  consul  says  that  ho  has  accidentally  found  a 
steamtng  which  would  tow  her  away.  The  col- 
lector is  perfectly  satisfied.  No  sugs^estion  of  any- 
thing illegal  in  the  transaction  is  made,  and  the 
tug  proceeds  to  do  her  ordinary  work,  for  the 
ordinary  price.  And  I  may  here  observe  that  it  is 
not  only  a  fact  of  notoriety,  but  one  proved  in  the 
recent  suits  instituted  in  this  court  by  English 
owners  of  cargo  against  German  merchantmen, 
that  there  was  no  German  cruiser  in  the  Channel 
at  this  time,  and  that  the  transit  was  practically 
unattended  by  any  risk  or  peri!  arising  out  of  the 
war.  Having  towed  the  vessel  across  the  Channel, 
the  master  of  the  tug,  on  presenting  a  certificate 
that  he  has  performed  his  service,  receives  the 
ordinary  price  from  the  French  consul  on  his 
return.  It  may  indeed  be,  that,  however  innocent 
as  to  intention,  the  (^auntlat  has,  as  a  matter  of 
fact,  violated  the  provisions  and  incurred  the 
penalties  of  the  statute ;  but  it  is  certainly  a  con- 
clusion at  which  the  court  would  be  reluctant  to 
arrive.  Then  it  has  been  contended  that,  inas- 
much as  the  vessel  had  a  prize  crew  and  officer 
on  board,  she  was  a  ship  of  war,  and,  therefore, 
to  tow  her  was  to  be  employed  in  the  naval 
service  of  the  belligerent.  I  do  not  assent  to 
this  proposition.  The  prize  crew  and  officer  are 
not  put  on  board  a  prize  for  the  purpose  of  enabling 
her  to  cruise  against  the  enemy,  but  for  the  pur- 
pose of  maintaining  the  capture  and  preventing  the 
native  crew  from  rescuing  the  vessel.  She  was 
not  commissioned,  and  was  not  a  ship  of  war. 
Upon  the  whole,  I  am  of  opinion  that  the  circum- 
stances of  the  case  do  not  warrant  me  in  pronoun- 
cing that  the  Gauntlet  is  forfeited  to  the  Crown,  on 
the  ground  of  her  having  been  despatched  with 
reasonable  cause  to  believe  that  she  would  be 
employed  in  the  naval  service  of  France ;  and  I 
dismiss  her  with  her  costs  from  this  suit. 

Proctor  for  the  Crown,  F.  H,  Dyke,  Queen's 
Proctor. 

Solicitors  for  the  defendants,  Lowless,  NeUon, 
and  Jonea, 

UiriTED  STATES  DISTBICT  COUBT— 
EASTERN  DISTBICT  OF  MICHIGAN. 

Collated  by  F.  O.  Crump,  Esq.*  Barri8ter4it-Iiaw. 

The  SuNNYsmE. 

Tug  lying  in  ti-ait — Duties  ofio  avoid  colli8ionr--Ile' 
sponsibility  of  sailing  vessel  comvng  into  collision 
with  tug — Both  vessels  in  fault. 

A  tug  tvas  lying  in  wait  vjith  Jier  anchor  up,  drifting 
at  the.  rate  of  between  one  amd  two  miles  per  hour. 
She  had  the  bright  colov/red  lights  up  of  a  steam 
vessel  in  motion,  A  bark  with  all  Tier  sails  set^ 
and  going  about  nine  miles  an  Jumr,  ran  into  the 
tug  and  sunk  her,  no  effort  hawing  been  made  by 
ih-e  tug  to  get  out  of  the  way,  but  the  bark  at  the 
hist  monimt  Juiving  put  li^r  heVin  Itard  up. 
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Heldy  in  a  suit  by  the  owners  of  the  tug,  that  it  woe 
the  duty  of  the  tug^  notwithstanding  she  toas  lying 
in  waity  to  keep  out  of  the  way  of  the  hark  : 
Heldt  also,  that  the  lights  of  the  tug  having  been 
seen  from  the  bark  two  miles  off,  it  was  the  duty 
of  those  on  board  to  keep  on  her  course,  and  to  keep 
the  lights  of  the  tug  in  sight,  and  tlierefore  the  bark 
was  in  foddt.  The  damages  were  ordered  to  be 
borne  eqvMy  by  the  two  vessels,  (a) 
Collision. 

The  collision  occarred  in  Lake  Haron,  some  five 
or  six  miles  off  shore,  and  a  little  above  the  port  of 
Lexington,  in  the  state  of  Michigan,  at  about  three 
o'clock  in  the  morning  of  the  14th  June  1869. 
The  night  was  clear,  and  although  it  was  not  yet 
daylight,  the  morning  had  dawned,  and  a  vessel 
could  be  seen  from  one  and  a  half  to  two  miles  dis- 
tant.  The  wind  was  south-west.  The  tug  was 
then,  and  for  several  hours  previously  had  been, 
waiting  for  a  tow.  She  had  her  bright  coloured 
lights  burning,  and  although  her  steam  was  up, 
her  machinery  was  not  in  motion,  and  she  was 
lying  entirely  still,  except  that  she  was  drifting 
before  the  wind  in  a  north-easterly  direction,  at 
the  rate  of  from  one  to  two  miles  per  hour.  At 
the  time  of  the  collision  she  was  heading  east- 
wardly,  or  as  some  of  the  witnesses  said,  east  by 
north-half-north. 

The  bark  was  on  a  voyage  from  Erie  to  Chicago 
with  a  cargo  of  coal,  and  at  the  time  of  the  collision 
was,  and  for  some  time  previously  had  been,  sailing 
on  acourse  north -half- west.  She  had  all  sails  set,  and 
was  moving  through  the  water  at  the  rate  of  about 
nine  miles  per  hour.  The  bark  struck  the  tug 
while  the  latter  was  lying  as  above  described, 
hitting  her  just  forward  of  the  pilot  house,  at 
about  right  angles,  or  perhaps  ankling  a  very  little 
forward,  crushing  in  her  timbers,  and  causing  her 
to  sink  in  about  fifteen  minutes. 

The  allegations  on  both  sides  appear  by  the 
judgment. 

LoNGTBAR,  J.—The  only  fault  attributed  to  the 
bark  by  the  libel,  viz.,  a  change  of  course,  is 
not  sustained  by  the  proof,  but  on  the  contrary,  it 
clearly  appears  that  the  bark  kept  her  course 
without  any  variation  up  to  the  moment  of  col- 
lision. If  the  trial  had  been  confined  to  this  one 
allegation  of  fault,  the  libel  should  clearly  be  dis- 
xnissed.  But  such  is  not  the  case.  A  large  por- 
tion of  the  testimony,  admitted  without  objection, 
relates  to  other  questions  of  fault  on  the  part 
of  the  bark,  and  ot  excuse  on  the  part  of  the  tug, 
than  those  set  up  in  the  libel,  and  although  the 
objection  was  made  at  the  argument,  the  case  was 
really  tried  and  subniitted  upon  those  other  ques- 
tions. The  case  has,  no  doubt,  been  as  fully  and 
fairly  tried,  and  can  be  as  satisfactorily  disposed  of 
in  its  present  position,  as  it  could  be  if  the  present 
libel  were  dismissed  and  a  new  one  filed,  covering 
the  case  more  fully  as  made  by  the  testimony. 
The  court  will,  therefore,  in  the  exercise  of  that 
broad  discretion  possessed  by  it,  allow  the  libel 
to  be  amended,  and  dispose  of  the  case  upon  the 
merits  as  really  presented  and  submitted  at  the 
hearing.  It  is  clear  to  my  mind  that  gross  faults 
are  attributable  to  both  vessels  in  this  case.  First, 
as  to  the  tug.  The  tag,  showing  as  she  did,  the 
lights  of  a  steam  vessel  in  motion,  must  be  held  to 

(a)  It  has  been  held  in  the  Admiralty  Conrt  that  a 
vessel  drifting  mnst  show  her  oolonred  lights;  (The 
Oeorge  ArUe,  Lneh  382  ,  The  Eek  and  The  Gitana,  38  L.  J. 
33,  Adm. ;  20  L.  T.  Hep.  N.  S.  687.— Ed.  ' 


the  responsibilities  and  duties  of  such  vessel.  By 
article  15  of  the  Collision  Act  of  1864,  it  was  the 
duty  of  the  tog  to  keep  out  of  the  way  of  the  bark, 

Srovided  the  bark  kept  her  course,  as  was  her 
uty  under  article  18.  The  bark,  as  we  have 
seen,  did  keep  her  course.  Therefore,  the  tug 
is  clearly  in  fault  in  not  keeping  out  of  the 
way  of  the  bark,  unless  the  excuses  set  up  for 
her  or  some  of  them  are  tenable.  It  is  contended, 
on  behalf  of  the  tug,  that  she  had  a  right  to  lay 
where  she  was,  in  wait  for  a  tow,  and  that  it 
was  customary  for  tugs  to  do  so.  The  tug,  no 
doubt,  had  the  right  claimed,  but  while  exercising 
that  right  she  had  no  right  to  exhibit  the 
lights  01  a  steam  vessel  in  motion,  and  thereby 
mislead  other  vessels  as  to  her  status  and  in- 
tentions. If  she  would  exercise  that  right  in  the 
night  time  in  such  a  manner  as  to  exempt  herself 
from  the  duty  imposed  by  article  15,  she  must  do 
so  at  anchor,  and  with  her  anchor  light  up.  It  is 
also  contended,  on  behalf  of  the  tug,  that  some 

Sortions  of  her  engine  or  machinery  were  partially 
isabled,  in  consequence  of  which  she  could  not 
get  under  motion  readily  when  lying  still.  This 
excuse  is  clearly  untenable,  because,  first,  it  ap- 
pears that  no  effort  whatever  was  made  to  put  her 
in  motion ;  and,  secondly,  it  does  not  appear  but 
that  there  had  been  ample  opportunity  for  repairs 
since  the  disability  was  known  to  exist.  The  tug, 
then,  was  clearly  in  fault  in  not  keeping  out  of 
the  way  of  the  bark.  Secondly,  as  to  the  bM*k : 
the  duty  of  a  steam  vessel  to  keep  out  of  the  way 
of  a  sailing  vessel,  and  of  the  latter  to  keep  on 
her  course,  does  not  excuse  the  sailing  vessel  from 
the  observance  of  ordinary  care  in  her  navigation, 
nor  from  the  use  of  such  means  as  may  lay  in  her 
power  to  avoid  a  collision  in  case  of  immediate  dan- 
ger, even  though  that  danger  may  have  been  made 
imminent  by  a  non-observance  of  duty  on  the  part 
of  the  steam  vessel.  Such  I  understand  to  be  the 
effect  of  article  19,  which  is  as  follows :  "  In  obey- 
ing and  construing  these  rules,  due  regard  most 
be  had  to  all  dangers  of  navigation,  and  due  regard 
must  also  be  had  to  any  special  circumstances  which 
may  exist  in  any  particular  case  rendering  a  de- 
parture from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger."  That  is  to  sav,  these 
rules  are  made  exclusively  for  preventing  collisions. 
Now  if  under  '*  any  special  circumstances  whioh 
may  exist  in  any  particular  case,"  it  is  necessary 
to  depart  from  these  rules  in  order  to  accomplish 
the  very  object  therules  areintended  to  aooomplish, 
then  it  is  just  as  much  the  duty  of  a  vessel  to 
depart  from  the  rules,  as  it  is  under  other  circum- 
stances to  observe  them.  It  will  not  do  to  say 
that  because  one  vessel  shall  fail  to  do  its  duty, 
the  other  is  thereby  licensed  to  run  her  down  and 
destroy  her,  when  such  a  consequence  may  be 
avoided  by  the  exercise  of  ordinary  oare  and 
precaution.  And  yet  in  order  to  exonerate  the 
Sunnyside  from  blame  in  this  case  we  must  adopt 
that  theory.  The  bright  and  green  lights  of  the  tug 
were  se^n  and  reported  by  the  lookout  on  the 
Sunnyside  when  one  and  a  half  to  two  miles  dis- 
tant. The  lights  were  seen  a  little  over  the  port 
bow  of  the  bark,  and  dearly  indicated  a  steam 
vessel  ahead  to  the  eastward  and  across  the  bows 
of  the  bark.  When  the  tug's  lights  were  reported 
by  the  lookout  the  master,  then  in  charge  of  the 
navigation  of  the  bark,  told  the  lookout  that  he 
*'  suppo<4ed  it  was  a  steamer,  and  guessed  she 
would  take  care  of  herself."  From  this  time  the 
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tag's  lights  "were  not  reported,  nor  was  any  watch 
kept  or  any  notice  whateTcr  taken  of  them  on 
board  the  bark  ODtil  the  lookoat  saw  the  tog  right 
under  the  bows  of  the  boat,  and  a  collision  was 
ineritable.  Ordioarylcare  and  precaution  require 
that  when  a  liffht  is  ooce  seen  in  circumstances  to 
inyolve  risk  of  collision,  c!oBe  watch  mast  be  kept 
on  such  light  antil  it  is  safely  passed :  (See  article 
20,  Collision  Act  oE  29th  April  1864;  1  Pars,  on 
Ship.  A  Adm.  505,  note  3 ;  The  Grey  Eagle,  9  Wall 
505 ;  The  Havre,  1  Ben.  295, 303, 306.)  The  lights 
of  the  tng,  as  we  have  seen,  were  seen  from  the 
bark  when  from  one  and  a  half  to  two  miles  dis- 
tant. The  bark  was  moving  throngh  the  water  at 
the  rate  of  nine  miles  per  honi,  at  which  rate  sbe 
most  have  been  from  ten  to  fonrteen  minutes 
reaching  the  tng  after  her  lights  were  first  seen 
from  the  bark.  There  conld  have  been  no  difficulty 
by  the  exercise  of  the  commonest  care  and  precau- 
tion  on  board  the  bark  in  determining  that  the  tng 
was  not  in  motion,  but  was  slowly  drifting  right 
up  into  the  course  of  the  bark,  where  a  coUiHion 
must  be  inevitable  unless  the  bark  herself  did 
something  to  avoid  it.  Neither  vras  there  any 
difficulty  in  the  way  of  the  bark's  avoiding  the 
collision,  and  if  ordinary  care  and  precaution  had 
been  exercised  she  wonld  no  doubt  have  done  so. 
Because  that  care  and  precaution  were  not  exer- 
cised on  board  the  bark,  contributing  to  the  col- 
lision, as  it  undoubtedly  did,  she  is  in  fault,  and 
must  stand  her  fair  proportion  of  the  loss  occa- 
sioned by  the  collision.  The  ,tug  and  the  bark 
were,  therefore,  both  in  fault,  and  the  damages 
sustained  by  both  on  account  of  the  collision  must 
be  equally  divided  between  them.  Let  a  decree  be 
entered  accordingly,  and  referring  it  to  a  com- 
missioner to  ascertain  and  compute  the  damages. 
The  qnestion  of  costs  is  reserved  until  the  coming 
in  of  the  oommissioner's  report. 


COITBT  OF  QUEEIT'S  BBITCB. 

Beportod  hj  T.  W.  Sauhdbbs,  and  J.  Shobtt,  Esqri., 
Barrlstera4it-Iiaw. 

ThursdoAf,  June  15, 1871. 

WoODHAM  AND  ANOTHER  (appS.)  V,  PeTERSON  (rCSp.) 

Charter  j>arty — Port  of  Bochester — Metage  due — 
lAahuity  of  shipowner  or  consignee. 

By  charter  party  it  wa$  agreed  tliat  a  ship  should 
load  a  cargo  of  oaies  and  proceed  to  a  safe  port  on 
the  east  coast  of  Great  Britain,  Sec,,  ana  there 
**  deliver  the  same  always  afloat  on  being  paid 
freight,"  ai  certain  rates  per  quarter  of  oats  dis" 
charged,  *'  The  cargo  to  be  brought  to  a/nd  taken 
fi^y^  aiongside  at  charterer's  expense  amd  riskJ* 

The  ship  sailed  to  Bochester,  and  discharged  her 
cargo  within  that  port. 

The  mayor  and  corporation  of  the  city  of  Bochester, 
cu  owners  of  the  port,  a/re  entitled  to  an  andentfee, 
toll,  due,  or  reward  of  Id,  per  quarter  upon  com 
brought  by  water  to,  omd  unloaded  within,  the  said 
port,  payable  by  the  person  bringing  such  com, 
for  the  weighing  of  the  said  com,  or  being  ready 
aaid  wUUng  to  weigh  the  same.  This  due  ha/ving 
been  paid  by  the  captain,  the  shipowners*  agent 
brought  an  action  in  the  Gownty  Oourl  to  recover 
the  amount  from  the  consignees  afthe  cargo  as  and 
for  money  paid  for  them  at  their  reguest,  Judg* 
meni  was  aivenfor  the  plaintiff. 

On  appeal,  the  court  being  of  opinion  that  the  ques* 
tionof  liability  arising  between  the  shipovmers  and 


consignees  depended  upon  whether  the  due  was  in 

aneient  times  a  payment  for  actual  meta>ge  service 

done  by  the  mayor  and  corporation  before  a  cargo 

was  put  over  tits  side  of  a  ship,  or  afterwards, 

remitted  the  case  to  the  judge  below  in  order  that 

he  might  cucertain  tJie  fact ;  and 

Held,  that  (liaving  regard  to  the  terms  of  the  charter 

varty),  if  the  due  in  its  origin  was  for  mstage  to 

ie  performeed  on  board,  the  shipowners  mustoear 

it ;  but,  if  the  metope  w(u  to  be  done  ashore,  then 

the  charge  should  fall  on  the  consignees,  who  would 

in  that  case  be  liable  to  repay  to  the  shipowners 

the  amount  disbursed  for  the  same. 

Appeal  from  the  judgment  of  the  judge  of  the 

County  Court  of  Kent,  at  Bochester,  upon  a  plaint 

brought  by  the  plaintiffs,  as  agent  for  the  owners 

of  two  ships,  against  the  defendants,  as  consignees 

of  the  cargoes  of  the  said  ships,  by  which  plaint 

the  plaintiff  sought  to  recover  \U,  Is,  M,,  as  and 

for  money  paid  by  the  plaintiff  for  the  defendants 

at  their  request. 

The  plaintiff,  a  ship  and  insurance  broker,  carry- 
ing on  business  in  London,  entered  into  two 
charter  parties  with  Johnson  and  Son,  of  London, 
merchatnts,  by  each  of  which  it  was  agreed  that 
the  ship  therein  named  should  proceed  to  a  certain 
place*  and  there  load  a  full  cargo  of  oats,  and, 
being  so  loaded  therewith,  should  proceed  to  a 
safe  port  on  the  east  coast  of  Great  BritSrin, 
London  inclusive,  or  a  safe,  port  in  the  English 
Channel,  or  to  Havre — orders  to  be  given  on 
signing  bills  of  lading — or  so  near  thereunto  as  she 
might  safely  get,  and  there  deliver  the  same, 
always  afloat,  on  beinff  paid  freight — 2«.  3d.  ster- 
ling for  east  coast  of  Great  Britain,  London  inclu- 
sive, 2s.  6(2.  ditto  for  English  Channel,  2s.  l\d. 
ditto  for  £[avre,  all  per  quarter  of  3d6lb.  oats  dis- 
charged ;  21  gratuity  to  captain  for  good  delivery. 
*'The  cargo  to  be  brought  to,  and  taken  from 
alongside  at  charterers'  expense  and  risk."  (The 
act  of  God,  &c.,  always  excepted).  "The  freight 
to  be  paid  on  unloading  and  right  deliveiy  of  the 
cargo  in  cash.  The  necessary  cash  for  ship's  dis- 
bursements to  be  advanced  by  shippers  at  the  port 
of  loading  on  usual  terms." 

The  defendants  were  consienees  of  both  cargoes, 
the  bills  of  lading  of  which  were  endorsed  to 
them  in  the  usual  way.  Both  ships  were  ordered 
to  Bochester,  and  dischiurged  their  respective 
cargoes  within  that  port.  The  case  set  out  a 
certain  decree  of  the  Court  of  Chaiibery,  dated 
the  28th  July  1851,  in  a  cause  between  the  mayor, 
aldermen,  and  burgesses  of  the  city  of  Bochester 
and  one  William  Lee,  whereby  it  was  declared 
"  that  the  mayor,  aldermen,  and  burgesses  of  the 
city  of  Bochester,  in  the  county  of  Kent,  other- 
wise the  mayor,  aldermen,  and  citizens  of  the  city 
of  Bochester,  in  the  county  of  Kent,  are,  as  owners, 
of  the  port  of  the  city  of  Bochester,  lawfully  entitled 
to  demand,  have,  receive,  and  take  the  fee,  toll,  due 
or  reward  of  three  pence  and  one-naif  of  a  farthing 
for  each  and  every  ton  weight  of  coals  brought  by 
water  to  and  unloaded  within  the  said  port  of 
the  said  city,  payable  by  the  person  or  persons 
bringing  such  coals  by  water  in  any  ship  or 
vessel  to,  and  unloading  the  same  ooals  within 
the  said  port  of  the  same  city,  for  the  weighing  of 
the  said  ooals,  or  being  ready  and  willing  to  weigh 
the  same  . . . ." 

It  was  admitted  that  the  mayor,  aldermen,  and 
citizens  of  the  city  of  Bochester  are  a  body  cor- 
porate, and  are  also  as  such  owners  of  the  said  j 
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port  of  the  said  oitj  entitled  opon  the  terma  of  the 
said  degree  to  a  dae  of  Id.  per  quarter  upon  com, 
grain  and  seeds.  The  captain  of  the  two  ships 
paid  to  the  collector  of  the  mayor,  aldermen,  and 
citizens  in  the  whole  course  of  hnsiness  dues 
amounting  in  the  whole  to  the  sum  of  14^.  Is,  Sd., 
the  amount  sought  to  be  recoyered,  and  the  receipts 
given  by  the  collector  had  endorsed  on  them  the 
following  direction,  signed  by  the  respective 
masters  of  the  two  ships :  **  Fay  the  within  to 
Messrs.  Grousund  and  Co  "  (the  shipowners),  '*  or 
order,  the  value  received  in  cash." 

It  was  contended,  on  behalf  of  the  plaintiff,  that 
the  due  is  payable  for  the  corn,  in  fact,  for  the 
mayor,  aldermen,  and  citizens  weighing  or  being 
ready  and  willing  to  weigh  the  same,  and  not  upon 
the  ship,  and  that  although  the  mayor,  aldermen, 
and  citizens  obtain  the  money  from  the  shipowner 
in  the  first  instance,  yet  that  the  toll  or  due 
ultimately  falls  upon  the  owner  or  consignee  of  the 
cargo,  they  being  the  persons  interested  in  the  un- 
loading and  right  delivery  of  the  cargo^  the  due, 
as  was  contended  by  the  plaintiff,  being  a  due  in 
respect  of  certain  things,  such  as  coal,  corn,  and 
seeds  brought  into  the  port  by  water,  and  unloaded 
there,  and  for  the  above  reasons,  the  sums  paid 
being  paid  by  compulsion  of  law,  were  recoverable 
from  the  defendants  as  for  money  paid  for  their 
use  and  at  their  request.  The  defendant  contended 
that  the  freight  covered  the  port  dues,  and  that 
the  owner  was  liable  under  the  charter  parties  to 
all  charges  necessarily  incurred  prior  to  and  for 
the  purpose  of  the  delivery  of  the  cargo,  unless 
such  were  expressly  excepted  by  the  charter 
party. 

The  jud^ent  of  the  County  Court  was  given 
for  the  plaintiff,  and  the  question  was,  whether 
this  iudgment  was  correct  in  point  of  law. 

The  case  was  stated  at  the  request  of  both 
parties. 

If  the  court  should  be  of  opinion  that  the  judg- 
ment of  the  County  Court  was  right,  the  verdict 
for  the  plaintiff  was  to  stand ;  if  otherwise  a  non- 
suit or  a  verdict  for  the  defendants  was  tc  be 
entered  as  the  court  might  direct. 

Prentice.  Q.C.  with  him  Barrow, — ^The  question 
is,  whether  these  port  dues  were  payable  by  the 
shipowner  or  the  charterers  P  According  to  the 
ordinary  rule,  the  shipowner  must  pay  them. 
[Blackbu&n,  J. — This  payment  is  for  metage,  and 
is  not  a  port  due.]  By  the  charter  the  shipowner 
is  to  deliver  the  cargo  **  always  afloat"  The  only 
place  where  the  com  would  be  weighed  would  be 
on  board  ship.  The  captain  pays  the  charge  in  the 
usual  course  of  business,  a  fact  tending  to  show 
that  the  shipowner  is  liable,  and  the  ship  is  dis- 
trained if  the  payment  is  not  made.  "Always 
afloat "  are  words  written  in  ink  and  not  printed. 
This  due  is  payable  on  unloading,  and  for  being 
'*  ready  and  willing  to  weigh  "  the  com.  [Lxtsh, 
J. — ^The  weighing  may  be  for  the  benefit  of  the 
shipowner,  or  of  the  charterer,  or  both.  Black- 
BUKN,  J. — ^In  Hargr.  Law  Tract,  p.  76,  measurage 
is  defined  to  be  "  a  toll  due  for  the  use  of  a  com- 
mon bushel  or  other  instrument  to  measure  dry 
or  wet  goods  imported  or  exported."  The  right 
to  this  fee  toll  or  port  due  was  established  in 
the  Court  of  Chanoery,  as  is  stated  in  the  case. 
In  order  to  enable  the  shipowner  to  earn 
his  freight  he  was  under  the  necessity  of  paying 
these  dues,  and,  having  paid  them,  is  not  entitled 
to  recover  the  amount  from  the  obartera :  (Faith 


V.  The  Eaet  India  Oompany,  4  B.  <fe  Aid.  630.)  In 
the  charter  party  there,  the  freighter  promised  to 
pay  and  defray  two-thirds  of  the  port  charges ;  the 
owner  having  paid  the  whole,  was  held  to  have  no 
lien  out  the  goods  shipped  for  those  charges, 
and  Holroyd,  J.,  expressing  an  opinion  that  the 
owner  could  not  recover  a  sum  he  had  paid 
for  port  charges,  adds,  "These  charges  would 
if  not  spe  cially  provided  for  by  the  charter  party, 
fall  on  the  owner  of  the  ship.  Then  do  they,  by 
this  charter  party,  become  freight  or  in  the  nature 
of  freight  P  I  think  not ;  and  that  the  plaintiff  is 
not  entitled  to  a  lien  for  them."  [Blackbusn,  J. —  . 
The  learned  judge  is  there  speaking  of  a  charge 
on  the  ship.]  But  that  shows  the  general  rule. 
The  real  consideration  for  the  due  is  the  mayor  and 
corporation  being  ready  and  willing  to  weigh  the 
cargo.  [Lush,  J. — ^This  is  not  a  duty  for  coming 
into  the  port ;  if  the  vessel  merely  came  in  for  re- 
pairs or  safety  and  anchored,  say  for  a  week  and 
then  went  out,  the  due  would  not  be  payable.]  In 
Bishop  V.  Wear  (3  Camp.  361),  Sir  James  Mans- 
field, C.J.,  said,  "If  the  goods  are  not  landed, 
a  compensation  must  be  made  for  the  bene- 
fit derived  from  the  wharf  by  the  owner  of 
the  ship.  The  goods  cannot  be  subjected  to 
this  charge  more  than  to  many  others  whioh 
aie  incurred  by  the  ship  in  the  course  of  the 
voyage.  According  to  the  bill  of  lading  the  goods  in 

fuestion  were  to  be  delivered  on  payment  of  freight." 
Blackburn,  J.,  mentioned  a  case  referred  to  in 
Laybum  v.  Crisp  (8  Car.  &  P.  399),  as  having  been 
tried  before  Lord  Mansfield  and  a  special  jury  at 
Guildhall  in  the  year  1779.](a)  Upon  discharging 
this  corn  into  the  barges  it  was  necessary  to  pay 
this  due.  [Blackbuen^  J.— That  is  the  very  thing 
I  want  you  to  prove  to  me.  The  old  records  <n 
Boohester  would  be  most  material  to  the  present 
question.]  If  this  is  not  paid  on  unloading,  why 
does  the  shipowner  pay  it  at  all  P  The  oonsigneea 
are  entitlea  to  have  these  oats  on  payment  of 
freight  only.  How  can  an  action  for  money  miid 
lie  against  them  for  this  due  P  [Blackbubh,  J.— 
There  would  be  no  difficulty  as  to  that  point  if  it 
was  a  charge  imposed  by  law  on  the  shipowner.] 
If  they  were  liable  to  pay,  the  shipowner  was  note 
liable ;  if  they  were  not  originally  liable  then  they 
are  not  so  now.  [Lush,  J. — If  the  charter  had 
oontained  a  stipulation  that  the  consignees  should 
pay  this  due,  still  the  captain  would  be  bound 
to  pay  it  in  the  first  instance.] 

PoUoek,  Q.C.  (with  him  F,  J,  Smith)  for 
the  respondents.— The  County  Court  judge  waa 
right ;  this  charter  is  in  a  very  ordinary  form 
There  is  a  clear  distinction  between  metage  and 
other  dues  with  which  owners  of  cargo  have  nothing 
to  do,  such  as  lightage  dues,  &o.  For  whom  is  this 
charge  incurred  P  Sorely  for  the  oonsigneea. 
Before  the  amount  of  freight  to  be  paid  can  be 
ascertained,  the  cargo  must  be  meaaured.  He 
cited 

Jenkins  v.  Harvey,  5  Tyr.  871 ; 
The  Ribble  Navigation  Company  v.  Hargreaves^  17 
C.  B.  885. 

PrenHee,  Q.C.  in  reply. 

Blackbubn,  J. — This  case  is  not  so  stated  as  to 
enable  us  to  decide  whether  or  no  the  judgment 
was  right  or  wrong,  and  consequently  we  are 
obliged  to  si^  that  the  case  must  be  remitted  to 
the  County  Coart  Judge.    This  is  to  be  regretted, 

(a)  Anon,  and  sewible  not  reported.   ^ 
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•8  the  amount  in  dispate  is  small,  althoagh  the 
question  involved  is  of  some  importance.  Probably, 
however,  when  onr  reasons  aboat  to  be  given  are 
heard,  the  parties  may  come  to  some  arrangement,  or 
if  they  are  unable  so  to  do,  the  Coanty  Court  judge 
will  know  what  our  opinion  is  on  the  subject,  and 
he  will  doubtless  be  guided  thereby.  The  question 
•rises  on  these  charter  parties  by  which  each  ship 
therein  named  may  be  ordered  to  a  large  number  of 
ports,  and  she  may  go  as  near  thereto  as  she  may 
safely  get.  She  must  keep  afloat—that  means  that 
she  shall  not  be  bound  to  take  up  any  position  in  a 
place  where  she  would  be  left  lying  on  the  mud  to 
await  a  turn  of  tide.  Freight  is  to  be  paid  at  so 
much  per  quarter  of  d361b.,  oats  discharged — that 
prorision  of  course  requires  for  the  mutual  benefit 
of  shipowner  and  consignee  that  the  quantity  of 
the  cargo  should  in  some  way  or  other  be  ascer- 
tiined.  Next  comes  the  important  clause:  "  The 
cargo  to  be  brought  to  and  taken  from  alongside  at 
charterer's  expense  and  risk."  The  shi  powner  said 
this,  as  it  were,  "I  will  bring  the  ship  as  near  as  I 
can,  and  deliver  the  cargo  alongside,  whether  the 
ship  lies  close  to  a  wharf,  or  whether  you  bring 
boats  or  lighters  out  to  her,  according  to  the  nature 
of  the  port.  I  will  deliver  alongside,  and  so  earn 
my  freight."  All  to  be  done  thereafter  is  to  be 
done  by  the  consignee,  and  not  at  the  shipowner's 
expense.  Now  there  is  ancient  toll  of  Id. 
payable  upon  every  quarter  of  oats,  duo  to  the 
mayor  and  oorporation  of  the  city  of  Rochester 
for  their  being  ready  and  willing  to  do  the  service 
of  weighing  and  measuring  grain  brought  to 
their  port.  If,  required,  they  must  perform  that 
aerrioe,  but,  if  the  parties  do  not  choose  that  they 
shall  do  it,  the  mayor  and  corporation  are  never- 
theless entitled  to  the. due.  If  it  is  paid  without 
servioes  done,  it  comes  to  be  somewhat  of  the 
nature  of  a  tax :  but  its  origin  was  in  service.  If 
the  mayor  and  oorporation  were  bound  to  render 
that  service  so  that  their  money  was  earned  before 
the  goods  were  taken  out  of  the  ship,  then  the  pay- 
ment would  fall  on  the  importer  (a  word  which  I 
think  must  mean  the  shipowner  who  brings  the 
grain  in),  and  the  consignee  would  be  under  no 
obligation  to  recoup  him.  But,  on  the  other  hand, 
if  the  right  of  the  mayor  and  corporation  was  to 
have  the  weighing  done  ashore,  and  conseqaently 
they  had  not  earned  their  money  until  after  the 
goods  were  taken  out  of  the  ship  and  put  into  the 
Mods  oi  the  consignee,  then  it  would  be  other- 
wise. If  the  shipowner  had  done  all  that  he 
agreed  to  do  when  he  delivered  the  goods  over 
hoard  aloneside,  and  if.  owing  to  his  having  come 
b  and  made  himself  liable  and  being  obliged  to 

Cy,  he  had  paid  this  due,  it  would  be  a  paymenc 
compulsion  of  law,  and  he  would  be  entitled  to 
teoover  the  sum  so  paid  from  the  consignee.  It 
stoma  to  me  that  the  real  question  for  us  to  deter- 
mine is,  whether  this  due  was  earned  before  the 
grain  was  put  over  the  side  of  the  vessel  or 
afterwards.  Was  the  ancient  usage,  when  the 
mayor  and  corporation  aeq^uired  this  prerogative 
right  to  do  the  work  of  weighing  and  measuring, 
that  in  order  to  earn  this  money  the  mayor  was 
obliged  to  send  a  person  down  to  measure  on  board 
the  ship  before  she  went  alongside,  then  the  Id. 
would  have  been  earned  before  the  goods  came  into 
the  hands  of  the  consignee ;  or  was  it  the  ancient 
usage  that  the  mayor  was  to  have  bushels  and 
measures  in  some  appointed  place  in  the  town,  and 
by  strict  right  the  persons  whose  grain  was  dis- 


charged in  the  port  had  to  bring  it  to  the  appmnted 
place  to  be  weighed.  I  think  in  such  latter  case 
the  due  would  ioXl  on  the  consignee,  and  not  on  the 
shipowner.  But  my  jadgment  turns  entirely  on 
the  terms  of  these  charter  parties.  The  charter 
parties  might  be  easily  framed  so  that  the  metage 
due  might  be  either  upon  the  shipowner  or  the 
consignee.  I  cannot  say  whether  the  ancient 
custom  of  Boob  ester  would  entitle  the  mayor  and 
corporation  to  have  goods  brought  to  places  where 
he  would  measure  them — for  such  a  due  as  this 
due  for  metage  might  be  either  earned  at  the  ship 
or  on  the  shore,  whereas  such  dues  as  cranage, 
wharfage,  Ac,  from  their  nature  could  only  be 
earned  for  services  rendered  on  land— or  whether 
it  was  that  the  mayor  and  corporation  were  in  the 
habit  of  sending  their  meter  down  on  board 
the  vessel,  and  the  earning  of  their  me- 
tage due  was  onotingent  on  their  doing  that. 
Wnat  the  original  practise  was  I  cannot  tell.  I 
cannot  but  think,  however,  Dhat  if  the  evidence 

given  upon  the  numerous  trials  which  seem  to 
ave  taken  place  with  respect  to  the  dues  of  this 
port  was  carefully  searched  through,  the  matter 
would  be  determined.  All  we  can  say  in  the 
present  case  is,  that  the  question  as  to  which  side 
should  bear  this  metage  due  depends  on  the  terms 
of  the  charter  parties. 

Luss,  J. — I  am  of  the  same  opinion.  I  agree 
that  the  charter  parties  are  in  the  ordinary  form  as 
respects  the  question  at  issue,  and  in  practice  no 
doubt  there  is  a  difficulty  in  getting  brokers  to  alter 
established  forms  of  charter  parties,  however  desir- 
able a  change  might  be.  I  quite  agree  with  my 
learned  brother,  that  the  question  is  whether  the 
service  for  which  this  toll  was  originally  given  was 
one  which  the  mayor  and  oorporation  were  entitled  to 
require  to  performed  on  board,  or  whether  it  waaone 
to  be  rendered  after  the  cargo  was  discharged.  If 
it  was  te  be  done  on  board,  then  the  ohar|;e  would 
be  upon  the  ship,  and  she  must  bear  it.  The 
matter  depends  upon  the  ancient  usage. 

Hahitbn,  J.— I  am  of  the  same  opinion.  The 
duty  on  the  ship  would  be  a  duty  on  the  ship- 
owner, while  the  ship  was  still  afloat  to  deliver, 
according  to  circumstances,  into  barges  alongside, 
or  if  his  vessel  could  get  to  a  quay,  to  deliver  from 
the  vessel.  The  question  is,  can  he  fufil  that  duty 
without  already  having  become  liable  to  pay  this 
due  P  and  the  answer  to  that  question  will  decide 
the  ease. 

Oaee  remUUd  aooordingly. 

Attorneys  for  the  appellants,  Maoheson  and  Oo. 

Attorneys  for  the  respondento,  Sandys  and  Oo. 


OOUBT  OF  OOXIEOV  PLEAS. 

Bfporttd  by  M.  W.  HoKaLL4m  and  H.  fl.  HooKZTO,  flsvn.* 
Btfiisbtrs4itXaw. 

Saturday,  June  24, 1871. 

LiDOETT  V.   SeCRBTAN  AND  ANOTHER. 

Marine  insurance — Particular  loss  sufferedby  ship 
while  insured  under  one  poUcy,  aihd  total  loss 
while  insured  under  anotlMr^Merger  of  partial 
into  total  hss—Rights  of  inswred, 

Plaintiff  insured  his  ship  with  various  underwriters^ 
among  whom  were  defendants,  for  the  voyage 
from  L,  to  C,  and  thirty  days  afier  arrival  at  0. 
Before  the  ship  reached  G.  she  suffered  a  parttcula/r 
loss.  Plaintiff,  not  hnowimg  of  this,  insured  her 
while  cU  C,  and  on  the  voyage  from  C.  to  L.,  under     ^ 
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avahiedpolicy  (the  value  taken f airly  repreaentina 

thereal  value  of  tlieship  in  an  uninjured  state)  vdth 

various  underwritera^  among  whom  were  defend" 

ants.     On  arrival  at  C,  tJie  ship  was  taken  into 

dock,  where  it  was  ascertained  that  considerahle 

repairs  were  required.    Tliese  repairs  were  set  on 

foot;  hut  hefore  they  were  cornpleted,  and  after  the 

first  policy  had  expired  amd  the  second  policy  liad 

attacJied,  the  ship  was  totally  destroyed  hy  fire. 

The  ttvo  policies  were  altogether  independent  of 

each  other. 

Held,  that  plaintiff  was  entitled,  under  tlie  first 

policy t  to  recover,  not  only  the  cost  of  tlie  repairs 

actually  executed,  hut  tlie  whole  amwunt  that  it 

would  iiave  cost  to  complete  tlie  repairs  rendered 

necessary  hy  the  damage  sustained,  and,  under  the 

second  policy,  tlie  sum  at  which  the  ship  was 

valued  in  the  policy,  without  any  ded/uction  in 

respect  of  tliat  part  of  the  sum  daimable  under 

the  first  policy,  which  had  not  heen  actually  eX' 

fended  in  repairs,  (a) 

This  was  an  action  brought  by  the  owners  of  the 

ship  Charlemagne  upon  two  i)olioie8  of  insurance 

upon  the  ship,  underwritten  by  the  defendants, 

the  one  for  a  voyage  out  from  London  to  Calcutta 

and  for  thirty  days  there  after  arrival  in  safety, 

and  the  other  at  and  from  Calcutta  to  London. 

The  vessel  struck  on  a  reef  on  the  voyage  out,  and 

sustained  a  particular  and  general  average  loss, 

and  whilst  at  Calcutta,  after  her  arrival,  was  totally 

destroyed   by    fire.    The   declaration   contained 

counts  claiming  losses  under  both  policies,  includ- 

iDg  a  general  average  loss  under  the  outward 

policy,  and  to  these  counts  the  defendant  pleaded 

a  single  plea  of  payment  into  court  of  1102.  in 

satisfaction  of    the   plaintiffs'   claims.    To  this 

plea  the  plaintiffs  replied  that  the  sum  paid  in  was 

not  sufficient. 

The  cause  came  on  for  trial  at  the  Guildhall,  in 
the  City  of  London,  at  the  sittings  after  Michael- 
mas Term  1868,  before  the  Lord  Chief  Justice  and 
a  special  jury,  when  it  was  ordered  by  the  court, 
with  the  consent  of  the  parties,  that  a  verdict 
should  be  entered  for  the  plaintiffs  for  the  amount 
claimed  in  the  declaration,  subject  to  the  opinion 
of  the  court  upon  a  special  case  io  be  settled  by 
Mr.  Charles  Pollock  upon  the  question  whether, 
when  the  ship  was  destroyed  by  fire,  she  was 
covered  by  the  outward  pohoy,  and  also  as  to  the 
principle  upon  which  the  partial  loss  under  the 
outward  policy  was  to  be  calculated  in  the  event  of 
the  plaintiffs  being  held  bv  the  court  not  to  be  en- 
titled to  recover  a  total  loss  under  the  outward 
policy ;  and  it  having  been  decided  by  this  court 
upon  a  case    stated  for  that  purpose  that  the 

{>lain tiffs  were  not  entitled  to  recover  for  a  total 
OSS  under  the  outward  policy  (see  22  L.  T. 
Bep.  N.  S..  272),  the  following  further  case  was 
stated,  in  order  to  obtain  the  opinion  of  the  court 
as  to  the  principle  upon  which  the  partial  loss  is 
to  be  calculated  under  that  property. 
Case. 
In  July  1866  the  plaintiffs,  who  are  shipowners 
carrying  on  business  in  London,  were  the  owners 
of  the  iron  sailing  vessel  the  Charlemagne,  then 
about  to  proceed  on  a  voyage  from  London  to 
Calcutta,  and  after  a  certain  stay  there,  back  again 

(a)  This  case  dearly  shows  that  the  rights  of  the 

Sarfcies  to  a  policy  are  determined  when  the  risk  under 
be  policy  is  ended ;  and,  therefore,  nothing  that  happens 
after  the  termination  of  the  risk  exempts  them  from 
liability  incurred  previously  to  such  termination.~ED. 


from  Calcutta  to  London.  To  cover  the  vessel  on 
the  outward  voyage,  the  plaintiffs  effected  a  policy 
of  insurance  in  the  ordinary  form  with  various 
underwriters  to  the  amount  of  18,0(X)L  upon  the 
ship,  valued  at  20,0001.,  and  the  defendants,  who 
are  underwriters  at  Lloyd's,  underwrote  the  poUoy 
for  150L  In  order  to  cover  the  ship  upon  the 
homeward  voyage,  the  pUiutiffs  effected  a  further 
policy,  in  the  ordinary  form,  with  various  under- 
writers, which  was  subscribed  to  the  amount  of 
10,1001.  on  the  ship,  valued  at  20,000L,  and  the  de- 
fendant underwrote  this  policy  for  lOOL  In  the 
outward  policy  the  risk  was  expressed  to  be  "  at 
and  from  London  to  Calcutta*  and  for  thirty  days 
after  arrival.'*  In  the  homeward  policy  the  risk 
was,  "  at  and  from  Calcutta  to  London.''^ 

The  Charlemagne,  in  the  course  of  her  outward 
voyage,  struck  upon  a  reef  or  bank  near  the  mouth 
of  the  Biver  Hooghly,  and  remained  aground  for 
about  an  hour.  The  captain  deemed  it  best  for 
the  safety  of  the  vessel,  passengers,  and  cargo,  to 
force  ihe  vessel  over  the  bank,  and  for  that  par- 
pose  to  throw  overboard  some  of  the  cargo  in 
order  to  lighten  her.  Accordingly  a  quantity  of 
cargo  was  jettisoned,  and  the  ship  being  thos 
lightened,  gradually  worked  over  the  bank.  The 
ship  sustained  considerable  damage  to  her  bottom 
and  rudder,  but  the  extent  of  this  was  not  fully 
known  until  the  survey  hereinafter  mentioned. 
She  continued  her  voyage,  and  reached  Calcutta 
on  the  28th  Oct.,  and  at  once  proceeded  with  the 
discharge  of  her  cargo,  which  was  completed  by  the 
8th  Nov. 

On  the  12th  Nov.  the  Charlemagne  was  taken 
into  dry  dock  for  survey  and  repairs.  The  result 
of  the  survey  made  upon  the  Charlemagne  in  the 
dry  dock  showed  that  extensive  repairs  wei« 
necessary,  in  consequence  of  the  damage  done  to 
the  ship  while  aground.  The  repairs  were  accord- 
ingly commenced.  Whilst  they  were  in  progress, 
the  outward  policy  expired.  Afterwards,  on  the 
5th  Dec.,  the  vessel  was  totally  destroyed  by  fire. 

According  to  the  plaintiff's  evidence  the  ex- 
penses actually  incurred  amounted  to  a  small 
proportion  of  the  outlay  whicdi  would  have  been 
required  to  complete  the  repairs. 

The  defendant  admits  that  he  is  liable  to  a 
general  and  particular  average  loss  under  the 
outward  policy,  and  for  a  total  loss  with  benefit  of 
salvage  under  the  homeward  policy,  and  the 
amount  paid  into  court  has  been  calculated  on  the 
supposition  that  it  covers  the  defendant's  propor- 
tion of  the  loss  and  general  average,  and  other 
expenses  actually  incurred  by  the  plaintiffs  under 
the  outward  policy,  and  the  total  loss  under  the 
homeward  policy.  The  plaintiffs  do  not  admit  the 
oorreotness  of  the  calculation. 

The  plaintiffs,  however,  contend  that  they  are 
entitled  under  the  outward  policy  to  recover  for 
the  whole  amount  of  loss  and  damage  sustained  by 
the  said  ship  by  striking  on  the  said  re^,  without 
regard  to  the  extent  to  which  the  same  was 
actually  repaired  and  made  good. 

The  plamtiffs  also  contend  that  in  estimating 
the  costs  of  repairs  for  which  the  defendant  is 
liable  under  the  outward  policy,  they  are  entitled 
to  include  the  amount  which  the  plaintiffs  would 
have  had  to  pay  for  dock  dues,  and  other  charges 
of  a  like  nature  for  the  time  during  which  the 
vessel  would  have  remained  in  the  ^ry  dock  for 
the  purpose  of  being  repaired.  The  defendant 
contends  that  under  the  outward  policy  he  is  only 
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Ikble  for  the  amount  of  deck  dues  and  oharges 
aotnaUy  inonrred  at  the  time  of  the  fire. 

In  adjostinc;  the'amoant  of  the  salvage  under 
the  homeward  policy,  thedook  dues  inourred  since 
the  fire,  and  whicn  muRt  have  been  necessarily 
incurred  before  realizing  the  net  salvage  of  the 
wreck,  are  deducted  from  the  proceeds  arising  from 
tbe  sale  of  the  wreck. 

The  questions  for  the  opinion  of  the  court  are, 
what  are  ^e  true  principles  upon  which  the  said 
losses  are  to  be  assessed. 

The  case  is  to  be  remitted  to  the  said  arbitrator 
to  determine  whether,  adopting  the  principle  so 
laid  down  as  to  the  mode  of  calculatiug  the  parti- 
ticnlar  average  loss,  the  said  sum  of  1102.  is  suffi- 
cient to  satisfy  the  plaintiffs'  claims  in  the  action, 
and  if  the  arbitrator  should  find  that  it  is  not 
en£Scient,  then  the  judgment  is  to  be  for  the 
plaintiff  for  such  sum  as  the  arbitrator  shall  find 
that  the  plaintiffs  are  entitled  to,  with  costs  of 
suit,  and  if  the  arbitrator  shall  find  that  the  said 
ram  is  sufficient,  then  judgment  is  to  be  entered 
for  the  defendants  with  costs. 

Sir  Qeorge  Howyman^  Q.B.  {WatMn  WUUams 
and  Oohen  with  him),  for  the  plaintiff. — ^The  rights 
of  the  parties  ought  to  be  determined  at  the  time 
of  the  expiration  of  the  risk.  That  being  so,  the 
defendants  cannot  allege,  in  answer  to  the  claim 
mder  the  first  policy,  anything  that  happened 
after  the  expiration  of  that  poncy.  As  to  the 
claim  under  the  second  policy.  Barker  v.  Janaon 
iX7  L.  T.  Bep.  N.  S.  473 ;  L.  Eep.  H  0.  P.  303)  is 
conclusive  in  favour  of  tha  plaintiff. 

Sir  JohnKarslahe,  Q.O.  (/.  C.  McUhew  with  him) 
for  the  defendants. — If  a  contract  of  insurance 
be  a  contract  of  indemnity,  then  the  assured 
oannot  recover  more  than  the  value  of  the 
ship  which  he  has  lost;  but  if  the  plaintiff  is  to 
have  awarded  to  him  all  that  he  now  claims,  he 
win  get  a  great  deal  more  than  the  value  of  the 
ship.  The  partial  loss  is  merged  in  the  subsequent 
total  loss,  although  the  one  happened  while  the  ship 
was  under  one  policy  and  the  other  while  she  was 
under  another.  As  is  stated  in  Tndor's  Mercantile 
Gases  (notes  to  Leuris  v.  Bucker,  p.  216,  2nd  edit.), 
"  althouffh  a  vessel  may  have  sustained  an 
average  JOSS,  if  no  expenses  have  been  actually 
incurred  in  repairing  it,  the  assured  oannot  recover 
anvthing  for  tne  average  loss  in  addition  to  the 
subsequent  total  loss."  The  reasoning  of  the 
court  m  Livie  v.  Jamon  (12  East,  648)  applies  here. 
Stewart  v.  Steele  (6  Scott's  New  Bep.  927)  lis  an 
aathority  for  saying  that  the  plaintiff  can  recover 
under  the  first  poBoy  only  the  amount  that  he 
actoally  expended  on  the  repairs.  But  if  the 
plaintiff  is  entitled  under  the  first  policy  to  recover 
as  much  as  it  would  have  cost  to  have  put  his  ship 
in  proper  repair,  the  defendants  have  a  right  to  an 
abatement  in  the  amount  payable  by  them  under 
the  second  policrf  to  the  extent  to  which  that  money 
was  not  actually  expended.  The  second  policy 
being  a  voyage  policy,  there  was  implied  in  it  a 
warranty  of  seaworthiness.  The  case  is  precisely 
the  same  as  if  the  money  had  been  expended  on 
the  ship  and  some  part  of  the  ship  had  escaped,  or 
as  if  it  had  been  spent  in  timber  for  the  repairs, 
and  the  timber,  though  lying  close  to  the  ship,  had 
not  been  burnt.  In  either  case  the  insurers  cocdd 
have  claimed  the  benefit  of  the  salvage. 

Sir  Oe^nye  Honyman,  Q.O.,  in  reply. 
Vol.  L  N.  S. 


WiLLBs,  J. — ^In  this  case  two  questions  are 
raised.  They  arise  in  this  way — the  vessel,  which 
was  first  injured  and  afterwards  destroyed  by  fire, 
was  insured  on  one  policy,  which  was  a  distinct 
contract,  on  the  voyage  from  London  to  Calcutta, 
and  for  thirty  days  after  arrival.  It  was  also  in- 
sured on  another  policy  for  the  voyage  back  from 
OaJcutta  to  London.  The  vessel  appears  to  have 
been  damaged  during  the  time  that  the  first  policy 
attached,  and  in  respect  of  that  damage  compen- 
sation as  for  a  particular  loss  is  claimed  under  the 
first  policy.  After  the  second  policy  had  attached, 
the  snip  was  totally  destroyed  by  fire,  the  repairs 
rendered  necessary  by  the  injuries  previously 
sustained  having  at  that  time  been  commenced, 
but  not  being  finished.  At  the  time  the  vessel 
was  burnt  a  substantial  amount  of  repairs  re- 
mained to  be  done,  so  that  th^  injuries  sustained 
materially  detracted  firom  the  value  of  the  ship  at 
the  time  she  caught  fire.  No  reference  is  made  in 
one  policy  to  the  existence  of  the  other,  but  the 
two  policies  are  distinct  contracts  relating  to  dis- 
tinct periods  of  time.  The  first  policy,  which 
covers  the  period  of  the  voyage  out|  and  thirty  days 
after  arrival  at  Calcutta,  stands  by  itself.  In  this 
first  poller^,  neither  party  refers  to  another  contract 
to  be  made  to  cover  the  subsequent  period,  and 
neither  party  claims,  or  can  chum,  to  be  absolved 
from  liability  on  the  first  policy  by  reason  of  another 
distinct  contract  having  been  inade  to  oover  the 
subsequent  period.  The  circumstances  of  the  de- 
fendant having  underwritten  both  policies  is 
merely  an  accident,  and  forms  no  connection  be- 
tween the  two  policies.  Thus  the  rights  of  the 
parties  under  each  policy  have  to  be  determined 
upon  the  true  construction  of  that  policy,  and  with- 
out reference  to  the  other.  The  first  question  is 
raised  on  the  first  policy.  What  is  the  right  of 
the  plaintiff  under  that  P  He  claims  to  be  com- 
pensated by  ^e  underwriters,  for,  not  only  the  ex- 
pense he  was  put  to  in  respect  of  the  repairs  actu- 
ally done  to  the  ship,  but  also  for  the  cost  of  -the 
repairs  that  would  have  had  to  be  done  before  the 
ship  could  have  been  said  to  have  been  properly 
and  thoroughly  repaired.  As  to  the  cost  of  the 
repairs  actually  done,  the  underwriters  raise  no 
question.  To  that  extent,  it  is  conceded  that  pay- 
ment must  be  made.  But  the  underwriters  dis- 
pute their  liability  under  the  first  policy  to  make 
good  the  cost  of  repairs  that  were  never  done,  and 
that  raises  the  question  whether  in  any  case  of 
particular  loss  a  shipowner  can  recover  against  the 
underwriters  before  expenses  have  been  incurred 
in  respect  of  the  damage  sustained;  in  other 
words,  whether  the  owner  is  bound  to  repair  the 
ship  before  he  can  bring  an  action.  It  is  further 
said  that,  even  if  the  owner  had  completed  the 
repairs,  they  would  have  done  no  good,  be- 
cause the  ship  was  subsequently  burnt.  That 
however,  is  reaching  a  long  way,  and  specu- 
lating on  results  which  it  is  assumed  would 
have  ensued,  but  which  it  is  impossible  to 
affirm  would  have  taken  place.  The  fact  that 
the  ship  was  kept  a  Ions:  time  at  Calcutta 
by  reason  of  the  damage  she  had  sustained,  may 
or  may  not  have  led  to  the  fire  takin^^  place.  We 
oannot  affirm  that  it  did  or  that  it  did  not.  We 
are  asked  to  have  resort  to  the  circumstance  of  the 
fire — which  is  apparently  totally  unconnected  with 
the  accident  that  happened  to  the  ship  while  going 
up  the  river — to  relieve  the  underwriters  from 
liability  under  Uie  first  policy.      If  we  look  still 
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closer  into  the  oircamstances  conneoted  with  this 
jmrt  of  the  question,  we  find  that  the  ship  at  the 
time  that  the  first  policy  expired  was  red  need  in 
value.  A  ship  which,  for  the  sake  of  argument,  I 
will  say  was  worth  50002.  was  reduced  in  value  to 
4000L,  and  a  policy  of  insurance  is  a  contract  of 
indemnity.  That  being  so,  if  the  shipowner  is 
worse  off  by  lOOOL,  he  is  entitled  to  be  indemnified 
to  that  extent,  and  if  he  were  dealing  with  an  under- 
writer who  was  disposed  to  settle  at  once,  the  loss,  if 
at  once  settled,  won  id  be  settled  at  10002.  Supposing 
that  in  this  case  the  last  of  the  thirty  days  had 
been  the  31st  December,  and  the  owner  had  made 
his  claim  on  the  1st  Jan.  for  the  whole  cost  of  the 
repairs  rendered  necessary  by  the  accident,  and 
that  claim  had  been  settled  on  the  2nd  Jan.,  and 
the  fire  had  taken  place  on  the  4th ;  could  the  un- 
derwriter under  such  circumstances  have  brought  an 
action  to  recover  the  value  of  his  cheque,  or  stop 
payment  Of  it  if  not  presented,  and  plead  failure 
of  consideration  if  sued  upon  it  P  It  would  be 
strange  if  he  could;  and  if  he  could  not,  the 
damages  must  be  regarded  as  a  liauidated  sum, 
and  as  settled  at  the  time  the  risk  expires.  I 
might  take  another  case.  Supposing  that  the 
ship  insured  is,  through  injuries  sustained,  worth 
only  4000L  instead  of  50002. ;  the  risk  expires  on 
Dec.  31st,  and  on  Jan.  2nd  the  ship  is  sold  by  the 
underwriter  at  her  reduced  value,  40002.,  and  on  the 
drd  Jan.  is  destroyed  by  fire,  could)  the  under- 
writers say  that  the  sale  was  not  one  of  the  perils 
insured  against,  and  that  he  would  not  pay,  be- 
cause the  owner  was  only  able  to  claim  by  reason 
of  something  happening  after  the  policy  had  ex- 
pired P  Could  the  underwriter,  under  such  circum- 
stances, say  that  the  particular  loss  was  merged  in 
the  total  loss  which,  on  the  supposition,  does  not 
happen  till  after  the  policy  has  expii*ed  P  It  is  said 
that  the  underwriter  would  have  such  a  defence, 
because  a  particular  loss  is  not  paid  for  if  the  ship 
is  afterwards  and  during  the  risk  totally  lost.  That 
is  for  one  of  two  reasons.  Either  the  underwriter 
agrees  to  pay  as  for  a  total  loss,  and  does  pay 
(except  Idsses  which  come  under  the  head  of  suing 
and  labouring),  and  in  so  paying  discharges  the 
whole  loss.  If  he  paid  in  respect  of  the  particular 
as  well  as  of  the  total  loss,  he  would  be  paying 
more  than  the  value  of  the  ship.  Another  case 
which  might  arise  is  this.  A  ship,  having  suffered 
a  particular  damage  by  a  peril  insured  against,  is 
afterwards  lost  or  destroyed  by  a  peril  not  insured 
against,  but  as  to  which  the  owner  is  his  own 
insurer.  That  was  the  case  in  Linie  v.  Janaon.  The 
result  of  such  a  state  of  things  is  that,  as  theassured 
has  put  himself  in  the  same  position  as  the  under- 
writer would  have  been  if  he  had  taken  that  risk, 
the  particular  loss  has  to  be  borne  by  him,  just  as 
it  would  have  had  to  be  be  borne  by  the  underwriter 
if  he  had  taken  the  risk  through  which  the  vessel 
was  lost.  Authority  and  reasoning  go  together  on 
this  point.  Are  we  then  to  extend  what  is  called 
the  doctrine  of  merger  to  a  case  where  the  total 
loss  occurs  after  the  expiration  of  the  policy  P  On 
this  point  there  is  no  authority  P  but  I  think  the 
case  put  by  my  brother  M.  Smith  very  apposite  in 
point  of  principle.  A  tenant,  under  covenant  to 
repair,  at  the  end  of  his  term  leaves  the  house  very 
much  out  of  repair.  The  landlord,  wanting  to 
build  another  sort  of  house  upon  the  ground,  pulls 
the  house  down,  but  sues  the  tenant  for  a  breach 
of  the  covenant  to  repair.  The  answer  of  the 
tenant  is,  I  am  not  l^und  to  pay,  because  you 


never  wanted  the  repairs  done.  He  thus  sets  up, 
in  answer  to  the  claim  in  respect  of  a  breach  of  cove- 
nant, matter  which  has  subseG|nently  occurred.  That 
is  clearly  no  answer  to  the  action.  In  the  same  way, 
the  liability  of  the  underwriter  must  be  deter- 
mined at  the  expiration  of  the  risk,  and  the  under- 
writers of  the  first  policy  in  this  case  must  pay  as 
they  would  have  had  to  pay  if  they  had  settled  as  soon 
as  the  risk  expired.  They  must  pay  an  amount 
equal  to  the  depreciation  of  the  vessel  at  the  end 
of  the  first  voyage.  I  will  not  go  into  arithmetical 
details ;  the  assessor  must  go  into  that  for  himself. 
The  only  question  before  us  is,  on  what  principle 
the  assessor  is  to  proceed  P  The  plaintiff  is  not  en- 
titled to  get  anything  which  he  had  not  actually 
lost  at  the  time  of  the  expiration  of  the  first  policy  ; 
but  the  arbitrator  must  inauire  what  the  vessel 
would  have  been  worth  but  ror  the  damage,  and 
what  it  actually  was  worth  in  its  damaged  state, 
and  give  the  owner  the  difference.  The  arbi- 
trator will,  in  so  doing,  take  into  account  the 
expenses  necessary  to  put  the  ship  into  a  proper 
state  of  repair,  in  order  to  arrive  at  a  conclusion 
as  to  what  was  the  diminution  in  the  value  of  the 
ship  at  the  time  the  risk  expired.  In  the  case  of 
a  wooden  ship  it  would  be  customary  to  charge  the 
o?mer  to  the  extent  of  one-eighth  of  the  repairs,  in 
respect  of  the  advantage  of  having  part  of  the  ship 
new  instead  of  old.  It  is  said  that  the  same  calca- 
lation  is  not  applicable  here,  as  the  ship  was  an 
iron  one.  Whether  this  principle  would  apply 
here  or  not  has  not  been  argued,  so  I  will  dwell 
no  longer  upon  it.  Whatever  may  be  the  aotnal 
result,  the  arbitrator  will  give  only  such  a  sum 
as  will  represent  the  diminution  in  the  value 
of  the  ship  at  the  time  the  risk  expired.  The 
second  question  arises  under  the  second  policy. 
It  is  a  question  of  great  importance,  and  has  been 
discussed  over  and  over  again.  The  practice  of 
insuring  ships  at  an  agre^  value  is  commonly  re- 
cognised among  both  underwriters  and  shipowners* 
and,  though  it  may  be  abused  in  some  cases  by  dis- 
honest persons,  has  this  great  advantage,  that, 
when  honestly  carried  out,  it  ensures  a  full  indem- 
nity to  the  assured,  and  gives  large  premiums  to 
the  underwriiers  ;  and  moreover,  these  valuation 
policies  save  both  parties,  in  case  of  loss,  very 
costly  inquiries.  Of  course,  if  a  ship  is  insured 
for  a  sum  so  very  disproportionate  to  its  real  value 
that  fraud  may  be  presumed,  that  is  another 
matter,  and  if  the  sum  for  which  the  ship  is  in- 
sured be  so  large  that  a  jury  would  say  that  the 
policy  was  in  reitlity  a  wager  as  to  the  safety  of  the 
ship,  the  underwriters  would  be  protected  and  the 
policy  would  be  void.  There  are  other  reasons 
why  the  practice  of  valuation  is  useful.  It  mast 
be  admitted  that  such  policies  are  to  some  extent 
objectionable,  as  giving  facilities  to  infractions  of 
the  law  against  wagering  policies,  as  it  is  always 
difficult  to  prevent  a  man  from  insuring  to  a  larger 
extent  than  his  ship  would  be  worth  in  the  market. 
Still,  on  the  other  hand,  owners  often  insure  when 
the  ship  is  far  away  and  her  precise  value  cannot 
be  ascertained,  and  it  is  important  to  enable  people 
to  insure  their  ships  for  a  fair  and  reasonable  sam, 
though  perhaps  at  the  time  they  may  be  in  a 
damaged  state,  or  even  lost.  But  if  you  introduce 
this  principle  of  valuation  into  policies,  the  sum  at 
which  the  ship  is  valued  most,  if  she  be  lost,  be 
paid,  though  it  may  turn  out  that  the  ship  was  not 
worth  half  the  sum  at  which  sbe  was  valued  in  the 
policy,  by  reason  of  the  damage  she  had   aus- 
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tuned,  (a)  Another  set  of  cases  may  arise  in  which 
the  same  principle  applies.  Supposing  that  a 
BhipowDer  makes  a  speculation,  and  fits  out  a 
Tessel  to  carry  troops,  or  for  some  other  out-of- 
ihe-way  purpose,  which  would  require  great  ex- 
penditure in  the  way  of  fitting  out  his  ship. 
If  8Qch  a  man  were  to  send  his  shin  so  fitted  up 
into  the  market,  it  might  be  that  tne  alterations 
in  question  would  make  her  less  valuable ;  still  he 
would  undoubtedly  be  able  to  include  the  value  of 
the  alterations  in  his  valuation,  and  recover  the 
valne  of  the  ship  with  reference  to  its  cost,  and  not 
with  reference  to  what  the  ship  would  fetch  in  the 
market,  and  he  might  do  so,  although  the  speciid 
purpose  for  which  ne  had  fitted  out  the  ship  had 
failed.  There  are  other  cases  which  occur  very 
fre^nently.  A  shipowner  sends  a  ship  on  a  voyage 
which  is  unsuccessfDl ;  he  then  sends  her  on  a 
second,  and  in  insnring  her  for  this  second  voyage, 
introduces  as  an  element  in  the  valuation  the  loss 
he  has  sustained  on  the  first  voyage,  though  of 
course  that  would  never  add  anything  to  the  real 
market  value  of  the  ship.  This  practice  is 
allowed  to  pass  among  underwriters,  though  I 
must  not  be  xmderstood  now  as  expressing  any 
lawyer's  opinion  on  it.  It  is  at  any  rate  convenient 
that  there  should  be  a  fixed  sum,  and  especially  in 
the  case  of  vessels  insured  when  far  from  home, 
and  that  this  fixed  sum  should  be  paid  if  the 
Tessels  are  lost.  This  rule  has  been  applied  in 
many  cases,  the  most  recent  being  Barker  v. 
Jatuon.  There  the  ship  was  valued  at  80002. 
and  the  policy  was  a  time  policy.  The  ship 
having  been  lost,  the  whole  sum  of  80001.  was 
demanded  of  the  underwriters.  At  the  time 
the  ship  was  lost  she  had  been  so  damaged  in  a 
storm  that  occurred  prior  to  the  attaching  of  the 
policy  in  question,  tnat  a  large  sum  would  have 
had  to  have  been  expended  on  her  before  she 
could  have  been  pronounced  seaworthy.  The 
underwriters  claimed  to  be  allowed  to  deduct  this 
sum  from  the  8000L  for  which  the  ship  had  been 
insured.  The  court,  however,  refused  to  allow  this. 
The  vessel,  as  she  stood  at  the  time,  had  been 
Talued  at  8000Z.,  and  that  was  the  sum  agreed  to  be 
paid,  whether  she  was  destroyed  or  not.  If  her 
value  had  been  increased,  the  underwriters  would 
have  had  to  pay  no  more  than  80002. ,  and  when  it 
had  decreased,  they  could  not  claim  to  pay  less  : 
80002.  represented  the  conventional  rather  than 
the  real  value.  We  had  occasion  the  other  day  to 
refer  to  this  question  and  show  that,  as  the  result 
of  the  deoisionp  both  in  this  country  and  in  the 
United  States,  the  value  fixed  in  the  policy  is 
taken  as  the  sum  to  be  paid  in  case  of  loss,  but  not 
in  calculating  whether  there  has  been  a  construc- 
tive loss.  An  article  was  adopted  in  1861  or 
1862  into  the  Grerman  code,  after  great  con- 
sideration, by  which  it  was  determined  that 
the  insurance  value  of  a  ship  should  not  be  taken 
into  account  in  deciding  whether  there  had 
been  a  constructive  total  loss.  That  is  the 
state  of  the  law  both  here  and  abroad;  and 
it  would  be  destructive  of  the  advantafi:es  de- 
rived from  valued  policies  if,  in  such  a  case  as  this, 
or  Barker  v.  Janson,  the  underwriters  could  go 
into  the  state  of  the  vessel  at  the  time  of  the 
making  of  the  policy,  or  claim  a  deduction  in 
respect  of  injuries  sustained  by  the  ship  before  the 

(a)  See  Irving  v.  Manning,  6  C.  B.  391 ;  1  H.  L.  Oas. 
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policy  attached.  The  case  of  Barker  v.  Janson 
would  be  exactly  applicable  here,  but  for  the  dis- 
tinction pointed  out  by  Sir  J.  Earslake,  that  there 
the  policy  was  a  time  policy.  In  the  case  of 
such  a  policy  it  was  not  necessary  that  the 
ship  should  be  in  a  seaworthy  state  at  the 
time  the  policy  was  to  attach,  whereas,  in  this 
case,  the  insurance  being  for  the  voyage,  the  ship 
could  not  leave  port  without  having  oeen  made 
seaworthy ;  and  in  this  case  it  was  expressly  stipu- 
lated that  the  vessel  should  not;leave  the  Hooghly 
till  the  repairs  were  properly  done,  the  cost  of 
which  repairs  the  underwriters  now  claim— in 
other  words,  the  underwriters  claim  to  pay  less  for 
a  loss  in  port  than  they  would  have  had  to  pay  for 
a  loss  at  sea.  If  the  ship  had  been  lost  at  sea,  she 
being  then  in  the  same  condition  as  she  was  in 
port  (assuming  the  policy  to  have  attached),  would 
the  underwriters  have  been  entitled  to  claim  a  de- 
duction in  respect  of  a  particular  loss  sustained 
before  the  policy  attachea  ?  There  is  no  authority 
in  support  of  such  a  claim,  and,  on  the  grounds  I 
have  already  stated,  the  sum  fixed  in  the  policy 
must  (in  the  absence  of  fraud  or  wagering) 
be  taken  as  the  sum  which  the  underwriters 
have  to  pay.  Sir  John  Karslake  has  next 
contended  that  the  underwriters  of  the  second 
policy  have  a  right  to  the  amount  of  money 
that  was  to  have,  but  had  not,  been  spent 
on  repairs,  as  salvage.  But  then,  to  make  out  this 
claim,  they  must  have  recourse  to  the  first  policy. 
If  there  had  been  no  such  first  policy,  the  owner 
would  have  had  no  such  sum  to  pay ;  and  it  is  im- 
material, so  far  as  the  underwriters  of  the  second 
poli^  are  concerned,  that  the  owner  had  happened 
to  effect  this  first  policy.  If  the  sum  named  in 
the  second  policy  be  taken  as  the  sum  to  be  paid, 
we  cannot  consistently  allow  any  deduction  to  be 
made  from  it.  The  result  is  that  the  arbitrator 
must  assess  the  damages  on  the  principles  con- 
tended for  by  the  plaintiff. 

M.  Smith,  J. — I  am  of  the  same  opinion.  The 
questions  raised  have  been  in  the  main  already 
decided  in  the  cases  referred  to. '  It  appears  that 
there  weie  two  separate  policies,  by  one  of  which 
the  ship  was  insured  on  the  outward  voyage  from 
London  to  Calcutta,  and  thirty  days  after,  and  by 
the  other  while  at  Calcutta  and  on  the  homeward 
vojage  from  Calcutta  to  London.  She  suffered 
damage  while  insured  by  the  first  policy,  and  this 
damage  had  been  only  partially  repaired  when  the 
first  policjf  expired ;  and  after  the  expiration  of  that 
policy,  and  .the  attachment  of  the  second  one,  and 
while  the  repairs  were  still  in  a  very  incomplete 
state,  the  ship  was  totally  destroyed  by  fire.  The 
defendant,  who  happens  to  have  underwritten  both 
policies,  now  has  this  action  brought  against  him, 
to  compel  payment  of  his  proportion  under  the 
first  policy  of  the  amount  that  it  would  have  cost 
to  have  thoroughly  repaired  the  injuries  sustained 
by  the  ship  while  sailing  under  the  first  policy, 
and  also  under  the  second  policy,  of  his  proportion 
of  the  80002.  for  which  the  ship  was  insured.  He 
has  paid  money  into  court  on  the  supposition  that 
he  is  liable  to  pay  under  the  first  policy  his  share 
only  in  the  expenses  actually  incurred  in  repairs, 
or  that,  if  he  has  to  pay  more  under  the  first 
policy,  he  and  the  other  underwriters  of  the  second 
policy  are  entitled  to  an  abatement  to  the  extent 
to  which  the  money  payable  under  the  ^rst  policy  for 
the  repairs  was  not  actually  expended.  The  question 
now  for  us  to  decide  is,  what  is  the  true  principle  of     ^ 
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assessing  the  damages?  The  plaintiff  is,  in  my 
judgment,  entitled  nnder  the  first  policy  to  rocoyer 
to  toe  extent  to  vhich  the  ship  was  deteriorated  in 
value  by  the  accident,  so  that  the  measnre  of 
damages  is  the  answer  to  the  question  what  the 
necessary  repairs  would  have  cost.  It  is  material 
in  dealing  with  this  question,  to  consider  at  what 
time  the  cost  of  the  loss  sustained  by  an  insured 
ship  becomes  a  fixed  sum  payable  by  the  insurers. 
It  IS  unnecessary  to  determine  whether  or  not  it 
may  be  so  regarded  earlier,  but  at  any  rate  it  may 
be  considered  a  fixed  sum,  subject  to  estimation  at 
the  time  of  the  expiration  of  the  i)o]icy.  That  is 
stated  to  be  the  law  of  Manle,  J.  m  Stewart 
V.  Steele,  where,  referring  to  the  case  of  Blacketi 
y.  The  Boyal  Exchange  Aseibrance  Oompany,  he 
says :  "  That  case  establishes  this  principle,  that 
the  proper  time  to  estimate  the  loss,  where  the 
party  is  put  to  no  expepse,  is  at  the  expiration  of 
the  risk."  At  that  period,  at  any  rate,  the  rights 
of  the  parties  may  be  t»ken  as  fixed.  But  it  is 
contended  by  the  defendants  that  the  particular 
damage,  sustained  while  the  ship  was  under  the 
first  policy,  is  merged  in  the  total  loss  against 
which  the  owner  is  insured  under  the  second 
policy;  but,  the  loss  haviug  occurred  after  the 
first  policy  had  expired,  there  was  nothing  in 
which  the  loss  could  merge.  If  the  total  loss  had 
happened  during  the  currency  of  the  first  policy, 
the  doctrine  of  merger  might  have  applied.  The 
principle  of  this  distinction  is  obyious.  The  under- 
writers insure  against  accident  during  the  whole 
voyage,  and  it  may  be  that  the  whole  voyage  must  be 
regarded  before  the  extent  of  the  indemnity  payable 
can  be  estimated.  But  when  the  period  for  which  a 
ship  is  insured  is  at  an  end,  I  am  at  a  loss  to  see 
how  anything  happening  after  the  expiration  of 
that  period  can  affect  the  rights  of  the  parties, 
which  are  fixed  as  soon  as  the  period  has  expired. 
This  view  is  supported  by  the  judgment  of  Lord 
Campbell,  0.  J.,  in  Knight  v.  Faith  (15  Q.  B.  649) 
where  he  says,  (p.  668) :  "  But  here  the  insurers 
have  not  paid,  and  they  deny  their  liability  to  pay, 
a  total  loss ;  and  they  are  not  at  liberty  to  allege 
that  the  partial  loss  is  merged  in  a  total  loss,  from 
which  they  are  exempt."  Moreover,  in  this  case, 
the  underwriters  of  the  second  policy  have  nothing 
to  do  with  the  partial  loss  that  occurred  during 
the  period  covered  by  the  first  i)olicy.  Their 
liability  is  just  the  same  as  if  the  owner  had  not 
effected  that  first  policy.  It  is  unnecessary  to  go 
further  into  the  question  of  the  defendants'  liability 
nnder  the  first  policy.  I  will  only  say  that  I  fully  con- 
cur with  the  judgment  of  my  brother  Willes,  which 
is  amply  supported  both  by  reasoning  and  autho- 
rity. Then  it  is  contended  by  Sir  John  Karslake 
that,  assuming  the  defendants  to  be  liable  to  pay 
a  particular  average  under  the  first  policy  to  the 
whole  extent  to  which  the  ship  was  deteriorated  in 
value,  still  they  are  entitled  to  a  reduction  in  the 
amount  payable  by  them  under  the  second  policy, 
to  the  extent  to  which  the  money  payable  under 
the  first  policy  was  not  actually  expended  in  re- 
pairs. That  seems  to  me  an  attempt  to  open  the 
question  of  value  in  the  case  of  a  valued  policy. 
Supposing  there  bad  been  no  first,  but  only  this 
second,  policy.  In  such  a  case  the  valuation, 
having  been  made  bond  fide,  would  have  to  be  ac- 
cepted. When  a  ship  is  -nsured  by  a  valued  policy 
to  commence  on  a  future  davi  the  value  must 
always  be  liable  to  be  reduced  by  accidents;  in 
this  instance    the    ship  was    damaged   by    sea 


peril.  It  would  be  contrary  to  principle  if  such 
a  circumstance  were  to  be  taken  into  con- 
sideration and  urged  as  a  reason  for  opening 
the  question  of  value,  when  the  contract  has  once 
been  made.  It  is  unnecessary  that  I  should  say 
anything  more  on  that  part  of  the  question,  as  it 
was  fully  discussed  in  the  recent  case  of  Barker  v. 
Janaon,    No  doubt,  if  the  repairs  had  been  oam- 

Sleted  before  the  policy  attadied.  the  ship  would 
ave  been  of  greater  value  than  she  actually  was. 
But  that  has  nothing  to  do  with  the  underwriters 
of  the  eecond  policy.  No  doubt  a  policy  of  insur- 
ance is  a  contract  of  indemnity ;  but  in  the  case  of 
a  valued  policy,  the  value  of  the  ship  is  tidcen  at  a 
liquidated  sum,  which  is  by  the  agreement  to  be 
taken  as  the  real  value.  I  think,  therefore,  that  the 
defendant  has  paid  money  into  court  upon  a  wrong 
principle,  and  that  the  case  must  go  back  to  the 
arbitrator  for  him  to  assess  the  dfunages  to  the 
principles  we  have  laid  down. 

Judgment  for  plaintiff. 
Attorneys  for  plaintiff,  Thomas  and  HoUame. 
Attorneys  for  defendant,   Walton,  Bubb,  and 
Walton. 


jxiBi  p&ixrs. 

Bcportad  by  F.  O.  Obuxp,  Biq.,  Bandrter-at-Law. 

LIVEEPOOL  SUMMER  ASSIZES. 

Monday,  Aug.  14, 1871. 

(Before  the  Lord  Chief  Babon  (Kelly^   and  a 

Special  Jury.) 

Mo&RisoN  V.  The  Univbbsal  Marine  Insukahob 
Company. 

Marine  ineurance — Signinf^*8lip8" — Usage  among 

wnderwriters — Stamps  sm  "slips. 
Held,  that  a  slip  signed  hy  underwriters  is  not  ad' 
missible  as  evidence  of  a  contra^  of  insurance 
unless  stamped. 
Held,  further,  that  a  otistom  whereby  an  under- 
writer  is  held  bound  to  issue  a  policy  in  accord' 
ance  with  the  terms  of  the  "slip,"  notwithstanditig 
that  it  was  discovered  after  the  signing  of  the 
"slip  "  that  the  subject  matter  of  the  insurance  was 
lost,  is  bad  (a) 
This  was  a  claim  for  500L,  the  amount  of  a  policy 
of  insurance  effected  by  the  plaintiff  with   the 
defendants  upon  a  chartered   ireight  which  the 
plaintiff's  vessel,  the  Cambria,  was  to  take  in  at 
one  of  the  South  American  norts  and  brings  to 
Liverpool.    The  claim  wsa  resisted  by  the  defen- 
dants upon  the  ground  that,  as  they  alleged,  the 
policy  had  been  effected  by  means  of  frand,  the 
plaintiff  having  concealed  a  material  fact  which 
should  have  been  made  known  to  the  underwriters. 
Holker,  Q.C.,  and  Herschell  were  for  the  plaintiff, 
Quain,  Q.C.,  Butt,  Q.C.,  and  MeUor  for  the  defen- 
dants. 

(a)  This  deoiaion  is  in  entire  aooordaaoe  with  a  pre- 
vions  diotnm  of  Lord  Kenyon  in  a  case  of  Rogers^  v. 
Macarthy,  sittings  after  l^lary  Term  1800,  oited  in  a 
note  in  Park  on  Marine  Insnranoe,  vol.  1,  p.  45, 7th  edit., 
and  in  Amonld  on  Marine  Insurance,  vol.  1,  p.  253, 
3rd  edit.  By  seot.  7  of  the  Stamp  Act  (30  Vict.  c.  23),  no 
agreement  for  sea  inauranoe  is  valid  nnleta  the  same  is 
expressed  in  a  policy ;  and  by  sect  9  no  policy  can  be 
given  in  evidence  nnleBS  stamped,  and  as  the  same 
section  says  that  the  Commiasioners  of  Inland  Bevenne 
cannot  stunp  polidee  when  once  signed,  the  slips  oan 
never  become  policies,  and  can  never  be  given  in  evideaoe. 
-Ed. 
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The  Staffoedshirk. 
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The  eyidenoe  material  as  regards  the  slip  was 
thiji: 

Mr.  Pridgett,  assistant  ncder writer  to  the  com- 
pany, said  Mr.  Pre^ite.the  plaintiff's  broker,  called 
at  the  office  on  the  12th  Oct.  He  brought  a  "  slip," 
and  said  he  had  seen  Mr.  Fisk,  and  that  gentleman 
had  qaoted  eitfht  guineas  per  cent,  for  insurance  of 
the  miffht  of  the  Oamhria.  Witness  thereapon 
accepted  the  risk  for  5001.  at  the  rate  named,  and 
signed  the  "  slip."  Aboat  a  quarter  of  an  hour 
afterwards  he  went  up  to  Lloyd's,  and  saw  in  the 
loss  book  the  following  entry:  "The  Oamhria 
(probably  tbe  OaJliao),  from  New  Orleans,  aground 
on  the  North  Breaker."  He  went  to  Mr.  Preyite 
at  once,  and  said  to  him,  "  This  is  very  extra- 
ordinary ;  this  looks  like  the  Oamhria,  which  I 
have  underwritten  for  you,"  or  words  to  that  effect. 
Mr.  Previte  replied  that  he  had  seen  the  report 
before,  and  that  he  had  investigated  the  matter, 
and  found  that  it  was  the  Cameo.  After  that  the 
policy  was  made  out  in  the  usual  way.  He  con- 
sidered that  the  contract  was  concluded  when  the 
"  slip  "  was  signed. 

Alfred  Toser,  the  secretary  of  the  company,  was 
called,  and  asked  by  Quain  whether,  if  after  the 
signing  of  the  "  slips  "  it  came  to  the  knowledge  of 
the  underwriters  that  an  importai^jt  fact  which 
ought  to  have  been  communicated  before  tJie 
signing  of  the  "  slips  "  had  been  withheld,  and  they 
intended  thereupon  to  dispute  their  liabilitv,  it 
was  tbe  usage,  nevertheless,  to  execute  the  policy. 

Kbllt,  G.B.  said  he  was  clearly  of  opinion  that 
if  there  were  any  such  usage,  it  was  void  in  law ; 
because  it  was  something  almost  like  fatuity  that 
people  who  intended  to  dispute  their  liability  upon 
a  contract  entered  into  should,  nevertheless,  delibe- 
rately execute  an  instrument  repeatingand  putting 
undsr  seal  the  contract  in  question.  It  appeared 
to  him  to  be  something  so  irrational. 

(iuain  said  it  was  not  so  irrational,  as  the 
"  slips  "  wero  not  binding  at  all,  and  could  not  be 
enforced  on  either  side. 

KsLLT,  C.B. — What  is  there  to  prevent  them 
being  binding  P 

Quotn. — I^cause  they  are  not  stamped  at  the 
time  they  are  initialled. 

KxLLT„G.B. — ^I  am  of  opinion  if  there  be  such  a 
usage  it  is  a  usage  intended  to  defraud  the  revenue 
of  stamps. 

QMaifi.— Oh  no,  my  lord ;  on  the  contrary. 

KsLLT,  C.B.  said  if  people  entered  into  contracts 
by  means  of  these  "slips,"  which  could  not  be 
enforced  because  they  were  not  stamped,  the 
remedy  was  simple — they  most  take  care  to  have 
them  stamped. 

Q^ain  said  a  stunped  "  slip  "  would  not  do. 

Kellt,  O.B.— If  a  stamped  "  slip  "  will  not  do,  a 
stamped  "  slip  "  constitutes  no  insurance. 

In  rei)ly  to  questions  by  Mr.  Holker  and  by  the 
learned  judoe,  the  witness  further  stated  that  if  a 
vessel  were  being  insured,  and  between  the  signing 
of  the  "  slips  "  and  the  issue  of  the  policy  he  found 
out  that  she  had  been  lost  a  month  previously,  he 
would  still  issue  a  policy.  He  was  quite  satisfied 
about  that. 

In  summing  up  to  the  jury,  Kbllt,  C.B.,  said: 
With  reference  to  the  practice  of  signing  "  slips  " 
preliminary  to  the  issue  of  a  policy,  the  Chief 
Baron  said  it  was  his  opinion  that  the  "  slips  "  con- 
stituted a  contract  between  the  parties  that  the 
underwriter  would  execute  and  deliver,  and  that 
the  shipowner  would  accept  a  policy  of  insurance 


upon  the  terms  contained  in  the  "  slips."  But  as 
these  "slips"  were  not  stamped,  they  were 
not,  under  the  Stamp  Act,  admissible  in  evi- 
dence in  an  action.  His  lordship  drow  atten- 
tion to  the  fact  that  the  policy  was  not  exe- 
cuted until  Oct  14,  so  that  though  there  might 
have  been  concealment  of  material  facts  on  the 
12th,  when  the  "  slips  "were  signed,  it  could  not  be 
said  that  there  was  a  concealment  of  facts  known 
to  the  plaintiff  and  unknown  to  the  defendants  at 
the  time  the  policy  was  executed,  because  at  this 
time  their  assistant  underwriter  had  possessed 
himself  of  information  which  was  to  be  found  in 
Lloyd's  books,  and  which  was  substantially  the 
same  as  that  possessed  b^  the  plaintiff.  As  to  the 
point  of  honour  which  induced  underwriters  to 
deliver  a  policy  after  the  signature  of  the  "slips," 
notwithstanding  that  material  information  had 
been  withheld,  the  Chief  Baron  said  it  was 
mere  folly  and  nonsense  to  say  that  any 
men  wero  bound  to  put  their  hand  and  seal 
to  a  contract  when  both  parties  understood  that 
they  meant  something  totally  differont  from 
what  was  stated  in  the  contract.  If  he  might 
give  a  word  of  advice  to  the  underwriters  of 
Liverpool,  he  would  recommend  them,  in  cases 
whero  they  found  thero  had  been  an  undue  con- 
cealment which  would  vitiate  the  policy,  to  append 
a  proviso  to  the  policy. 

The  jury  were  unable  to  agree,  and  wero  dis- 
charged. 

HIGH  COUBT  OF  ADMIBA£TT 

(I&ELAVD). 

Imported  bj  Abchibald  J.  Nxoolli,  Biq., 
Buxistar-atJAw. 

AprU  15, 17, 18, 19,  and  27, 1871. 
The  Stappobdshibe. 

Boiiomry  bond — Oommunieaiion  with  owner — Bill 
of  emmange-'OolloUercU  seourUy'-Prooedwre  m 
colonial  court, 

A  BriUeh  ship,  under  a  charier  from  London  to 
CallaOt  put  into  Melhoume  for  repairs.  The 
master,  who  was  also  part  owner,  fearing  that  the 
shipwrights  would,  wness  their  daims  were  paid, 
detain  the  vessel,  and  that  she  miaht  thus  he 
unahle  to  fulfil  her  charter,  raised  the  necessary 
funds  from  the  ship's  assets  at  Melbourne  upon  a 
bottomry  bond  of  the  ship  and  freight. 

Held,  that  the  bondwas  notinvalidated  by  the  absence 
of  previous  communication  between  tJ^  master  and 
tJ^e  co-owner;  and  that  the  oasewas  distinguishable 
from  The  Panama  (L,  Bep,  3  P.  0, 199;  22  L,  T. 
Bep,  N,  8.  73),  and  from  all  those  in  which  the 
general  duty  of  previous  communications  is  laid 
down. 

Held  also,that,  although  a  bottomry  transaction  can- 
not be  based  upon  personal  security,  bills  of  ex- 
change  may  be  given  in  addition  to  the  bond. 

Held  also,  that  the  mortgagees  of  a  ship  cannot,  for 
ihe  purposes  of  such  previous  communications  as  is 
necessary  between  ihe  party  hypothecating  the  ship 
and  the  owner,  be  deemed  <xn  owner;  though  it 
may  be  otherwise  if  the  mortgagee  be  also  the  ship*s 
agent  and  agent  for  the  owner. 

Held  also,  that  it  may  be  presumed  thai  the  ^o- 
cedure  in  the  Vice-Admiralty  Court  of  Victoria  is 
sofa/r  analoao%M  to  that  in  the  maritime  courts  of 
Qreat  Britain  amd  Ireland,  ^at  a  shipwright  of  j 
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Melbourne  would  be  entitled  to  arrest  a  British 

ship  and  detain  her  wUiX  his  legal  demands  upon 

her  were  satisfied. 
This  was  a  caose  of  bottomry,  and  the  petition, 
which  was  instituted  on* behalf  of  the  Bank  of  New 
Soath  Wales,  of  Old  Broad-street,  in  the  city  of 
London,  stated,  that  the  Staffordshire,  while  on  a 
voyage  from  London  to  Oallao,  put  into  Melbourne, 
and,  being  in  want  of  funds  necessary  to  enable  her 
to  proceed  on  her  voyage,  the  master,  having  no 
credit  at  Melbourne,  and  being  unable  to  obtain 
the  necessary  money  there,  was  compelled  to  and 
did  take  up  and  borrow  from  Henry  Dickson  and 
Walter  Williams,  of  Melbourne,  on  bottomry  of  the 
said  vessel  and  her  freight,  the  sum  of  3,2t>52.,  for 
the  aforesaid  purposes ;  and  by  a  certain  bond  of 
bottomry,  dated  the  7th  Sept.  1869,  the  master  of 
the  said  ship  hypothecated  her  and  her  freight  to 
the  said  Messrs.  Dickson  and  Williams,  their 
executors,  administrators,  and  assigns,  as  a 
security  for  the  said  sum,  which  was  thereby  mode 
payable  to  them  within  seven  days  next  after  the 
safe  arrival  of  the  Staffordshire  at  Oallao,  with  a 
condition  that  if  the  said  ship  should  be  lost,  cast 
away,  or  destroyed  before  her  arrival  at  the  said 
port,  then  the  said  sum  should  not  be  recover- 
able. That,  in  consequence  of  the  second  advance 
of  money,  the  Stafforaehyre  was  enabled  to  proceed 
to  Oallao,  where  she  arrived  safely,  having  earned 
a  considerable  freight  in  respect  of  her  said  voyage; 
that  the  plaintiffs  were  now  the  assignees  and 
lawful  owners  of  the  said  bond ;  and  that  frequent 
applications  had  been  made  to  the  defendancs  for 
payment  of  the  amount  due  thereon,  but  that  they 
had  neglected  and  refused  to  pay  the  same. 

The  answer  put  in  by  the  defendant  W.  H. 
Smith,  of  Hyde-park,  will  be  found  set  out,  so  far 
as  is  material,  in  the  judgment  of  the  court. 

Elrington,  Q.O.,  LL.D.,  Boyd,  LL.D.,  and  Oor- 
rigan,  LL.D.  appeared  for  the  plaintiffs. 

Todd,  Q.O.,  Seeds,  LL.D.,  and  Madden  appeared 
for  the  defendant. 

The  evidence  of  Mr.  Ourrie  and  others,  taken  by 
commission  in  London,  on  the  6bh  Dec.  1870  and 
following  days^  was  read  at  the  hearing. 

The  following  cases  were  cited  : 

The  Lizzie,  L.  Bep.  2  Adm.  &  Eoo.  254 ;  19  L.  T.  Eep. 
N.  S.  71 ; 

The  Great  Eastern,  L.  Bep.  2  Adm.  &  Eo.  88 ; 

The  Royal  Arch,  Swab.  259 ; 

The  Jacob,  4  Chr.  Rob.  245 ; 

The  Kamak,  L.  Bep.  2  Adm.  &  Ec.  289 ;  21  L.  T.  Bep. 
N.  S.  159 ;  and 

The  AHadne,  1  W.  Bob.  411 ;  1  Pritohard's  Dig.  45. 

Our.  adv,  vult. 
April  27.— TowNSEND,  J. — The  facts  of  this  case, 
which  has  been  so  fully  and  ably  discussed,  are 
these  :  The  suit  has  been  instituted  to  enforce  pay- 
ment of  a  bottomry  bond  for  3265i.,  which  was 
executed  at  Melbourne,  in  Australia,  on  7th  Sept. 
1869,  by  William  Barrett,  since  deceased,  who  was 
then  the  master  of  the  Staffordshire,  of  London, 
and  a  part  owner  of  twenty-two  sixty-fourths  of 
that  vessel,  to  Henry  Dickson  and  Walter  Wil- 
liams, ship  agents,  who  have  assigned  the  bond  to 
the  plaintiffs,  the  London  Branch  of  the  Bank  of 
New  South  Wales.  Neither  the  execution  nor  the 
assignment  of  the  bond  is  disputed,  but  the  de- 
fendant Mr.  W.  H.  Smith,  of  London,  who  is 
owner  of  the  remaining  forty-two  sixty-fourths  of 
the  vessel,  disputes  the  validity  of  the  bond  on 
several  grounas,  to  which  I  shall  hereafter  refer. 
No  other  party  has  appeared  in  the  cause.    The 


bond  binds  the  vessel  and  her  freight  to  be  earned 
on  her  then  intended  voyage  from  Melbourne  to 
Oallao,  and  from  thence  to  any  other  port  or 
ports,  and  it  is  made  payable,  with  50  per  cent, 
bottomry  premium,  within  seven  days  after  the 
arrival  of  the  ship  at  Oallao.  The  condition  of 
the  bond  recites  that  the  ship  had  lately  arrived 
from  London  at  Melbourne;  that  she  was  in  want 
of  funds  to  enable  her  to  proceed  to  Oallao,  where 
she  was  then  bound  and  about  to  go ;  and  that 
without  such  funds  she  could  not  proceed.  It  con- 
tains no  reference  to  bills  of  exchange,  or  to  any 
other  security,  collateral  or  otherwise.  Before  and 
at  that  time,  the  Staffordshire  was  subject  to  a 
mortgage  to  Mr.  Gumm,  of  London,  which  is 
stated  to  bear  date  22nd  Dec.  1868,  and  to  ibe 
still  subsisting,  but  it  has  not  been  given  in 
evidence  in  this  cause,  nor  does  the  exact  amount 
appear  which  it  was  intended  to  secure.  On  the 
same  day  as  the  date  of  the  mortgage,  the  owners 
of  the  ship  (Barrett  and  Smith)  gave  Mr.  Oumm 
a  letter,  which  is  in  evidence,  assigning  to  him 
all  the  freights  and  earnings  of  the  ship,  and  the 
insurances  effected  and  to  be  effected  on  the  ship 
and  freight,  empowering  him  to  effect  such  insur- 
ances as  he  might  deem  necessary,  appointing  him 
their  attorney  for  receidnff  the  freights  and  insur- 
ance moneys,  constituting  him  ship's  husband, 
giving  him  the  sole  management  of  thevessel,and  ap- 
pointi  ng  him  to  be  her  sole  agent  at  home  and  abroad. 
It  does  not  appear  that  this  letter  was  specially 
communicated  to  Messrs.  Dickson  and  Williams, 
but  Mr^  Dickson  states  that  he  understood  that 
Gumm  had  the  principal  management  of  the  ship. 
The  latter,  by  a  letter  to  Dickson  and  Williams, 
dated  19th  Feb.  1869,  oonsigned  the  ship  before 
her  arrival  at  Melbourne  to  their  firm.  They  had 
been  previously  acquainted  with  Mr.  Gumm,  and 
had  done  business  tor  him  as  ship's  agents.  The 
Staffordshire  sailed  from  London  in  January  1869 
with  a  cargo  for  Melbourne.  She  became  l&ftky  on 
the  voyage,  and  when  she  anchored  at  Melbourne 
it  appeared  by  her  log  that  it  had  been  necessary 
to  keep  her  pumps  going  day  and  night.  Oaplain 
Barrett  placed  himself  in  the  hands  of  Dickson  and 
Williams,  as  agents  for  the  ship,  and  in  a  few  days 
told  them  that  he  expected  to  be  obliged  to  expend 
about  10002.  in  repairs,  but  he  did  not  then  mention 
any  other  disbursements,  nor  ask  for  any  advances. 
This  is  accounted  for  by  the  fact  that  a  sum  of 
21001.  was  payable  at  Melbourne  for  freight,  which 
sum  Messrs,  Dickson  and  Williams  were  to  receive, 
the  ship  being  consigned  to  their  firm.  Dickson 
states  that  he  knew  it  was  their  duty  to  make  the 
necessary  ship's  disbursements  out  of  the  freight, 
but  the^  had  no  reason  to  suppose  they  should 
have  occasion  to  advance  anything  beyond  the 
amount  of  that  freight ;  and  I  do  not  doubt  that  he 
was  also  at  that  time  confident  that  the  freight 
would  supply  a  sufficient  fund  for  all  the  ship's 
expenditure  at  Melbourne.  When  the  cargo  was 
discharged  it  was  found  necessary  to  get  the  ship 
into  dock  to  be  examined  and  repaired;  and  it 
appears  to  have  been  necessary  to  keep  the  ship 
waiting  for  a  slip  until  some  days  after  tJie  16th 
July.  The  repairs  were  completed,  and  the  vessel 
got  off  the  slip  before  the  13th  Aug.,  but  the  ship- 
wright's bill  was  not  furnished  untol  about  the 
24th  of  that  month.  The  only  evidence  of  what 
then  occurred  is  that  of  Mr.  Dickson.  The  bond 
was  then  executed.  Two  bills  were  also  drawn  by 
Oaptaiu    Barrett  on  Mr.  Gumm,  one  for  3586i.» 
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and  another  for  a  sum  of  19L  The  former  was 
endorsed  by  Diokson  and  Williams  to  the  Bank  of 
New  South  WaleR  at  Melbourne,  and  the  bond 
was  also  made  over  to  the  bank  in  the  nsnal 
manner.  The  8tc^ord$hire  sailed  from  Mel- 
boome  for  Callao  on  the  11th  Sept.,  the 
bond  being  sent  in  her,  with  a  letter  written 
by  Mr.  Dickson,  with  the  permission  of  the 
bank,  instmcting  GKbbs  and  Co.  of  Lima  to  take 
the  directions  of  the  Bank  of  New  Sonth  Wales 
in  London  as  to  enforcing  the  bond.  Dickson 
states  that  he  informed  the  captain  of  the  fact, 
and  that  if  the  bill  was  not  honoared  the  bank 
woold  instroot  Gibbs  and  Go.  to  enforce  the  bond. 
These,  he  sajs,  were  the  instmctions  given  to  the 
bank.  On  the  daj  that  the  vessel  left  Melbourne 
Diekson  and  Williams  wrote  to  Mr.  Gnmm  a  letter, 
which  was  the  first  intimation  that  appears  to  have 
been  given  to  anyone  in  England  of  any  intention 
to  hypothecate  the  ship,  or  of  the  fact  that  the 
bottomry  bond  had  been  given.  Mr.  Gumm  died 
in  the  month  of  October,  before  the  letter  arrived 
in  England.  It  reached  his  office  in  London,  as 
appears  from  the  evidenue  of  Forde,  who  bad 
been  in  his  employment  for  some  timo,  who 
had  for^  a  long  time  the  management  of  the 
transaction,  and  who  took  part  in  the  subsequent 
transactions  respecting  the  bill  in  London.  Forde 
lays  that  Mr.  Unmm  was  not  advised  that  funds 
were  needed  for  the  repairs ;  but  a  letter  to  him 
from  Gapt.  Barrett,  dated  13th  Aug.  1869,  must 
have  apprised  him  that  the  repairs  were  likely  to 
cost  about  S000{. ;  and  a  letter  of  the  same  date 
from  Barrett  to  the  defendant  stated  the  same 
fact,  and  expressed  a  doubt  as  to  how  he  was  to 
get  the  money.  Neither  letter  alludes  to  bottomry, 
or  a  necessity  for  it.  Dickson  left  Melbourne  on 
12th  Sept.,  and  arrived  in  England  on  30th  Oct. 
The  bill  drawn  at  Melbourne,  together  with  the 
accounts  of  Dickson  and  Williams  with  Mr.  Gumm, 
reached  London  on  2nd  Nov.  On  that  day  the  bill 
was  presented  at  Mr.  Gumm's  office  for  acceptance, 
by  direction  of  Mr.  Gurrie,  the  secretary  of  the 
Ixmdon  branch  of  the  Bank  of  New  South  Wales. 
It  was  returned  to  the  messenger  who  presented 
it,  who  was  merely  told  that  Mr.  Gumm  was  dead. 
It  was  not  accepted,  nor  was  he  referred  to  Mr. 
Gamm's  executor,  or  to  any  other  person ;  nor  was 
any  offer  made  to  consider  the  matter.  On  the 
next  day  the  bill  was  presented  again  by  a  notary, 
and  the  only  answer  given  was  "No  advice,''  where- 
upon  it  was  protest^  for  non-acceptance.  Mr. 
Gramm's  will  was  not  proved  until  the  10th  Deo. 
1869;  and  on  the  5th  Nov.  Mr.  Forde  wrote  a 
letter,  signed  by  him  on  behalf  of  the  executors 
of  Gnmm,  requesting  the  bank  to  present  the 
bill  again  when  due.  It  was  never  again 
prssented,  nor  was  any  direct  application  ever 
made  to  the  executors  of  Gumm  respecting 
it  On  the  5th  Nov.  Mr.  Taylor  and  Mr.  Diokson 
had  an  interview  with  Mr.  Gurrie,  at  which  Taylor 
told  Gurrie  there  would  be  no  difficulty  about 
making  an  arrangement  as  to  the  bill,  but  that  it 
oonld  not  be  done  that  day;  to  which  Gurrie 
replied,  "  Onless  the  money  is  here  by  four  o'olock 
this  afternoon,  the  bill  will  go  back  to  the  colony." 
Taykn*  also  states  that  he  had  another  interview 
with  Mr.  Gurrie  in  presence  of  the  defendant  on  the 
same  evening,  when  the  defendant  gave  to  Mr. 
Gurrie  Ford's  letter  of  the  5th  Nov.  At  this 
interview  one  of  the  directors  was  also  present, 
who  asked, "  Why  didn't  yon  pay  the  money  P  "  to 


which  Taylor  replied,  "  You  shall  have  it  when 
due ;  surely  yon  do  not  want  it  before.    Nothing 
seems  to  have  been  said  respecting  acceptance,  or 
about  the  executors.    The  next  mail  for  Lima  left 
London  on  the  following  day  (6th  Nov.),  and  by  it 
Jdr.  Gurrie  advised  Gibbs  and  Go.  that  the  bill  nad 
been  dishonoured,  and  directed  them  to  put  the 
bond  in  force.    On  the  11th   Nov.,  before  that 
direction  could  have  reached  Lima,  and  aci^ain  on 
the  16th  Nov.,  offers  were  made  by  Mr.  Forde  to 
Mr.  Gurrie  to  take  up  the  bill  by  actually  paying 
the  amount.    TbesQ  offers  were  declined,  unleds 
the  bank  should  be  indemnified  against  any  conse- 
quences that  might  ensue  from  the  bond  being 
enforced  in  Gallao,  where  there  was  likely  to  be  a 
loss    on    the   sale  of  the  vessel.     Mr.  Gurrie's 
version  of  this  is  very  different ;  but  his  recollec- 
tion of  the  transactions  is  not  perfect.    Another 
unsuccessful  attempt  at  negotiation  was  made  on 
the  16th  Nov.    The  bond  was  not  paid  or  enforced 
at  Gallao,  from  which  port  the  Staffordshire  sailed 
on  her  homeward  journey  about  the  25th  Jan.  1870, 
and  on  her  arrival  at  Qaeenstown,  on  the  13th  July, 
1870,  she  was  arrested  in  this  suit.  The  defendant 
then  appeared,  and  on   the  21st  July  gave  bail 
generaliy  for  the  ship  and  freight.    The  petition 
prays  the  condemnation  .of  the  defendant  and  the 
bail  in  the  sum  alleged  to  be  due,  the  bottomry 
premium,  the  interest,  and  the  oosts  of  suit.    The 
answer  opposes  the  bond  en  several  grounds: 
First,  that  the  money  was  not  laid  out  in  expenses 
necessary  to  enable  the  ship  to  proceed  on  her 
voyage;    secondly,   that    the   bond   was    but    a 
collateral  security  for  the  amount  of  the  bill,  which 
amount  was,  it  is  alleged,  tendered  to  the  plaintiffs' 
manager  shortly  after  the  bill  arrived  at  maturity, 
and  was  refused  by  him  unless  on  the  terms  of 
getting  the  guarantee,  to  which  the   defendant 
contends  the  plaintiffs  were  not  entitled ;  thirdly, 
that  the  freight  sought  to  be  attached  was  not 
earned  on  the  voyage  from  Melbourne  to  Gallao, 
where  the  sea  risk  ended,  but  since,  and  was 
earned  in  respect  of  a  different  cargo  from  that 
which  was  on  board  when  the  bond  was  given ; 
fourthly,  that  neither  Dickson  and  Williams,  nor 
Gaptain  Barrett,  communicated  with  the  defendant 
an  to  requiring  an  advance  of  money,  nor  as  to  any 
intention  io  get  or  to  give  the  bond ;  fifthly,  that 
the  bottomry  premium  is  excessive.    Two  of  these 
defences,  the  third  and  fifth,  may  be  at  once  dis- 
posed of.    The  bond  might  be  good  as  regard;^  the 
ship,  and  yet  be  invalid  as  regards  the  freight, 
against  the  mortgagees.    But  The  Jacob  (4  Gb. 
Bob.  245)  shows  that  the  mere  including  of  the 
freight  of  a  subsequent  voyage  would  not  of  itself 
invalidate  a  bottomry  bond;  and  in  Parsons  on 
Shipping,  vol.  1,   p.   160  (where  The  Zephyr,  3 
Mason,  441,  is  cited),  it  is  ctated  that  a  general 
hypothecation  of  the  freight  of  a  ship  is  construed 
to  include  all  the  freight  of  the  whole  voyage, 
whether  earned  at  the  time  the  bond  is  given  or 
not,  provided  it  has  not  been  paid  to  the  master  or 
owner.    I  have  now  to  determine,  in  the  first  place, 
is  the  bond  valid  as  a  bottomry  transaction  P    The 
alleged  excessive  amount  of  the  premium  is  no 
objection  to  the  validity  of  the  bond,  because,  if  it 
be  excessive,  the  court  has  authority  to  moderate 
it :  La  Yeahel  (1  Dod.  277).    There  is  no  evidence 
that  the  transaction  was  any  fraud  between  the 
Melbourne  agents  and  Gaptain  Barrett.    It  is  ad- 
mitted, and  indeed  cannot  be  denied,  that  a  ship 
agent  may,  when  acting  with  good   faith  and^j 
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integrity,  lend  money  on  bottomry,  proyided  that 
the  transaction  be  in  other  respects  legally  valid. 
And  here  we  have  ship  agents  dealing  with  a  part 
owner  of  the  ship,  and  making  every  reasonable 
effort  to  correspond  with  the  gentleman  who  had 
consigned  her  to  them ;  nor  is  there  a  single  mis- 
statement in  any  one  of  their  communications  with 
him  that  had  been  read.  The  first  ground  of  ob- 
jection to  the  bond  cannot,  in  my  opinion,  be 
sustained.  If  the  amount  for  which  the  bond  was 
given  includes  any  expenses  not  necessary  for 
enabling  the  ship  to  proceed  on  her  voyage,  such 
expenses  may  be  disallowed  ina  Court  of  Admiralty, 
and  a  decree  might  be  made  for  so  much  as  is  not 
open  to  objection  and  is  sustained  by  sufficient 
proof.  But  I  find  it  is  given  principally  for  the 
shipbuilder's  accounts  for  repairs  done,  with  the 
concurrence  of  Captain  Barrett,  interested  as  a 
part  owner,  and  under  the  inspection  of  the  sur- 
veyors of  the  Chamber  of  Commerce,  to  a  vessel 
which  could  not  possibly  have  gone  to  sea  leaking 
as  described.  The  questions  in  the  case  are  tnus 
reduced  to  two — both  very  important — ^the  second 
and  the  fourth.  It  is  quite  certain  that  the  fourth 
objection  is  true  in  fact,  whatever  be  its  effect 
in  law.  The  defendant  contends  that  notice  of 
the  intention  to  hypothecate  a  vessel  must  be 
ffiven  to  the  owner,  if  possible;  and  in  support  of 
that  proposition  the  cases  of  The  Olivier  (Lush. 
484)  and  The  Oriental  (7  Moo.  P.  C.  898)  have  been 
cited.  In  the  former  case  Dr.  Lushington  stated 
the  rule  as  laid  down  by  the  Superior  Court  to 
be  that  the  master,  before  jo^ving  a  bond  on  ship 
and  cargo,  should,  if  practicable,  correspond  witn 
the  owners  of  the  cargo,  as  well  as  witn  those  of 
the  ship,  and  receive  instructions  from  them ;  and 
that  the  lender  on  bottomry,  before  he  enters  into 
an  engagement  to  advance,  should  satisfy  himself 
that  such  communications  have  been  made.  He 
says :  "  The  whole  question  resolves  itself  into 
this.  Was  it  reasonably  practicable  for  the  master 
to  have  any  such  correspondence  with  the  shippers 
and  consignees  of  the  cargo?"  The  Oriental 
(7  Moo.  P.  C),  decided  by  the  Court  of  Appeal, 
lays  down  the  rule  that,  to  justify  the  agent  of  the 
ship  in  taking  a  bottomry  bond  on  the  vessel,  an 
express  communication  must  be  made  to  the 
owner,  by  telegram,  if  possible.  In  The  Hamburg 
(Br.  &  Lush.  253)  a  question  arose  on  the  imdi- 
dity  of  a  bond  affecting  a  cargo;  and  Lord  Kings- 
down  laid  down  the  rule  after  the  previous 
cases  had  been  cited.  So  in  The  Kamah  (svp.). 
Lord  Kingsdown  treats  the  fact  of  no  communica- 
tion having  been  made  with  the  owner  before  the 
bond  was  taken  as  one  the  effect  of  which  cannot 
be  appreciated  without  taking  it  in  connection 
with  the  other  facts  of  the  case.  It  is,  therefore, 
my  duty  to  examine  whether  a  necessity  existed 
which  justified  the  loan,  and  whether  it  was  practi- 
cable, compatibly  with  that  necessity,  to  consult 
the  owner  previously.  No  question  arises  here  as 
to  consignees  of  a  cargo;  nor  would  it,  I  conceive, 
have  been  the  duty  of  either  the  master  or  the 
lender  to  consult  the  mortgagee  merely  as  such. 
The  mortgagee  cannot  for  that  purpose  be  deemed 
an  owner ;  though,  considering  him  as  ship's  agent 
and  agent  for  Mr.  Smith,  the  case  might  be  diffe- 
rent. It  is  necessary  to  observe  that  there  is 
evidence  that  the  mail  left  Melbourne  for  England 
on  the  19th  June,  but  one  fortnight  idPter  the  ship's 
arrival,  and  before  she  could  be  examined  on  the 
blip.    The  next  mail  lefc  on  the  i7th  July,  the 


next  on  14th  Aug.,  and  the  next  appears  to  have 
gone  on  the  ISth  Sept.  On  the  19th  June  Dickson 
and  Williams  wrote  to  Mr.  Glumm,  informing  him 
that  it  was  expected  that  the  vessel  must  be  docked 
to  be  examined,  and  stating  that  the  captain 
thought  it  better  not  to  remit  any  money  on 
account  of  freight  by  that  opportunity.  They  add : 
"  We  hope  the  repairs  may  not  amount  to  any  great 
sum,  but  it  is  hard  to  say  what  may  be  required 
when  the  vessel  is  out  of  water."  That  letter  waa 
received  by  Mr.  Gumm,  and  it  can  hardly  be 
doubted  that  they  knew  he  was  the  agent  for  the 
owners  to  receive  the  freight.  They  would  not 
have  written  thas  to  a  mere  mortgagee.  It  seems 
a  fair  letter,  and  was  written  by  an  early  opportu- 
nity. They  wrote  again  by  the  next  mail  (16th 
July),  inclosing  copy  of  their  former  letter,  stating 
that  they  were  since  without  any  of  his  favours, 
and  informing  him  of  the  delay  about  the  slip. 
This  letter  also  was  received,  but  appears  not  to 
have  elicited  any  reply.  Was  there  fraud  or  oon- 
cealment  here  P  They  write  again  by  the  mail  of 
13th  Aug.,  and  inform  Gumm  that  the  repairs 
would  cost  over  20002.,  but  they  could  not  give 
him  the  exact  amount,  and  they  refer  him  to  the 
captain  for  the  expenditure.  Th^  also  refer  to  the 
'*  almost  impossibility  of  Capt.  Barrett  reaching 
Callao  in  time  to  conform  to  the  guano  charter. 
From  the  documents  put  in  evidence  it  seems  pro- 
bable that  the  existence  of  a  charter  to  Callao  was 
a  fact  well  known  to  Ghimm  and  to  the  defendcmt. 
On  the  evidence  I  cannot  have  a  doubt  that  the 
vessel  when  at  Melbouroe  was  under  a  charter  for 
Callao,  which  it  was  deemed  of  great  importance 
both  by  the  master  and  agents  to  fulfil.  No  charter 
was  entered  into  at  Melbourne,  so  no  confusion  can 
arise  in  respect  of  any  second  document  of  tlukt 
nature.  Having  then  evidence  of  a  charter,  the 
time  for  fulfilling  which  was  the  30th  Sept.,  and 
that  the  ship  was  bound  to  comply  with  it,  I  reg^ard 
that  fact  as  one  of  the  elements  to  be  considered 
with  reference  to  the  necessity  of  the  case,  accord- 
incr  to  the  interpretation  of  that  term  given 
by  the  Superior  Court  in  the  Kamdk.  The 
amount  of  (he  shipwright's  bill  appears  to  have 
taken  both  the  ship's  agents  and  Capt.  Barrett  by 
surprise ;  but  the  repairs  done  were  extensive,  and 
Barrett  has  made  no  objection  to  it  as  unfair.  iNo 
doubt  it  would  have  been  the  duty  of  the  master 
to  telegraph  with  the  owner  if  a  reply  could  have 
been  received  in  time  to  prevent  an  obvious  loss  by 
delay.  But  ic  appears  that,  even  by  telegraph,  a 
reply  could  not  have  been  received  from  London 
much,  if  at  all,  before  Christmas.  It  has  not  been 
argued  whether  the  colonial  law  at  Melbourne 
enabled  the  shipwright  to  arrest  the  vessel.  The 
statute  26  Yiot.  a  24,  gave  the  Vice- Admiralty 
Courts  of  certain  British  possessions,  jurisdiction 
over  claims  in  respect  of  the  repairing  of  ships 
of  which  no  owner  is  domiciled  within  the  posses- 
sion when  the  work  is  done,  and  the  schedule  to 
that  Act  extends  its  provisions  to  the  Yioe- 
Admiralty  Court  of  Victoria.  I  think  it  may  be 
presumed  that  the  procedure  in  that  court  is  so 
far  analagous  to  that  in  the  maritime  courts  of 
Great  Britain  and  Ireland,  that  the  shipwright 
had  a  right  to  arrest  the  ship  to  satisfy  his  de- 
mands. The  circumstance  alone,  or  even  lus 
threat  to  enforce  such  a  right,  would  not,  according 
to  the  principle  laid  down  by  Lord  Stowell  in 
The  Augusta  (1  Dod.  283),  and  recognised  in 
The  Boyal  Arch  (Swab.  279).  jasiif J  the  granting 
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of  a  botiomnr  bond ;  bat,  as  Dr.  Lashingtoo  has 
nid  in  the  last-mentioned  case,  as  in  the  The 
VibiUa  (1  W.  Bob.  1),  there  oonld  hardly  be  a 
lironger  necessity  for  the  execution  of  a  bottomry 
bond  than  that  a  vessel  might  otherwise  he 
trreetedt  and  either  remain  under  detention 
or  be  sold,  and  that  ciroamstanue,  combined 
with  others,  onght  to  be  taken  into  considora- 
tioD.  In  The  Kamak  (sup),  as  in  the  present 
oase,  the  money  was  required  to  pay  for  repairs 
which  had  been  preyiously  executed,  and  other 
charges  and  en>enses  incumd  in  the  port  of  bot- 
toinry.  The  Cfourt  of  Admiralty  held  the  bond 
ndid,  and  the  decision  was  upheld  on  appeal. 
Dickson  did  not  interfere  with  the  arrangements 
made  by  Oapt.  Barrett ;  but  it  is  clear,  from  the 
jodgment  in  Dtinean  t.  Benson  (1  Ex.  554), 
that  a  merchant  advancing  money  on  bottomry, 
though  bound  to  show  a  reasonable  cause  of  un- 
provided necessity  for  the  advance,  from  the  want* 
of  repairs  or  otherwise,  is  not  bound  to  inquire 
into  the  expediency  of  incurring  those  repairs  with 
reference  to  the  interests  of  the  owner.  The  ludg- 
ment  of  Dr.  Lushington  in  The  VibUia  is  to  the 
same  effect.  Considering  all  these  things,  I  think 
this  case  is  distinguished  from  The  Panama  (L.  Bep. 
3  P.  G.  199;  22  L.T.  Bep.  N.  S.  73),  and  indeed  from 
all  those  in  which  the  g^eral  duty  of  previouR  com- 
munication has  been  asserted.  I  think  the  choice 
of  Capt.  Barrett  was  prudent,  for  his  own 
advantage,  and  that  of  his  co-owner,  was  an 
act  of  necessity,  in  the  sense  in  which  that  term  is 
to  be  used,  where  he  gave  Mr.  Dickson  the  security 
he  required,  to  avoia  the  alternative  of  losing  the 
chance  of  performing  the  charter,  of  leaving  the 
ship  unemployed  for  nearly  four  months,  and  pos- 
sibly of  beinff  involved  in  expensive  and  ruinous 
litigation.  A  wrong  choice  would  have  involved  a 
severe  loss.  There  was  a  necessity,  as  laid  down 
by  Sir  W.  Erie  in  the  Kamak.  Necessity  creates 
the  law  of  bottomry,  it  supersedes  the  ordinary 
roles  of  conduct,  it  justifies  what  it  requires,  and 
whatever  is  just  ana  reasonable  in  such  cases  is 
also  l^gal.  Oapt.  Barrett  was  himself  an  owner 
when  he  signed  the  bond.  Mr.  Dickson  says  the 
money  was  not  advanced  by  his  firm  on  personal 
credit ;  I  think  the  facts  confirm  his  statement. 
He  might  have  been  willing  to  risk  something  for 
the  beooefit  of  Mr.  Gumm,  but  he  was  under  no 
obligation  to  advance  30001.  on  the  personal 
security  of  Gumm,  whom,  it  is  to  be  remembered, 
Gapt  Barrett  had  no  authority  to  bind.  I 
^unrefore,  must  conclude  that  the  bond  is  not 
invalidated  in  this  particular  case  by  the  want,  of 
previous  correspondence  with  the  defendant 
respecting  i%.  But  there  is  yet  one  other  question 
to  be  determined — namdy,  whether,  although  the 
bond  may  not  be  invalid  ah  initiot  the  bill  for 
3586i.  is  to  be  deemed  the  primary  security,  and 
the  plaintiff  is  precluded  by  the  agreement  made 
between  Mr.  Dickson  and  OapL  Barrett  {o  hold 
o?er  the  bond,  from  now  endeavouring  to  put  the 
bond  in  suit.  It  is  admitted  that  there  was  no 
tender  made  in  cash  of  the  payment  of  the  bill,  but 
the  offer  to  pay  is  regarded  on  all  sides  as  equiva- 
lent, for  our  present  purposes,  to  Im  actual  tender. 
The  defendant  is  certainly  not  to  be  affected 
by  the  instructions  given  to  the  agents  at  Lima, 
and  I  think  this  question  must  turn,  not  on  those 
instructions,  but  on  the  original  arrangement. 
If  the  bill  was  the  seouri^  on  which  the  money 
was  originally  advanced,  I  must  agree  with  the 


proposition  admitted  by  the  plaintiff's  counsel,  and 
^nonestionable  in  law,  that  the  subsequent  bond 
could  not  convert  the  transaction  into  a  valid 
bottomry  bond.  But  though  it  is  an  indubitable 
rule  that  a  bottomry  transaction  cannot  be  based 
on  personal  security,  bills  of  exchange  may  be 
given  in  addition  to  the  bond,  and  such  is  a  very 
ordinary  practice.  [His  Lordship  here  commented 
upon  m^rMkina.l  W.Bob.  421.]  The  defence  is 
that  the  bond  was  given  as  a  collateral  security  for 
the  bill.  But  it  is  admitted  that  both  securities 
were  collateral  with  each  other ;  that  is  acccnding 
to  the  plaintiff's  construction,  the  bondholder  had 
his  option  to  contract  himself  with  the  bQl,  or  to 
enforce  the  bond.  That  is  the  usual  course.  In 
The  Tartar  (1  Hag.  1),  where  a  bottomry  bond  and 
bills  of  exchange  were  g^ven,  and  the  bond  was 
indorsed  "an  instrament  to  be  considered  as  a 
collateral  security  for  bills  of  exchange  drawn  by 
Captain  Tharp  (master  of  the  vessel),  which  bills 
being  duly  honoured,  this  bond  is  to  be  cancelled 
and  of  no  effect ;  "  and  it  was  contended  that  the 
bond  was  therefore  given  manifestly  as  a  security  for 
the  bills ;  Lord  Stowell  held  thebond  valid.  The  con- 
siderations to  bottomry  bonds  and  to  the  duty  of 
the  court  in  enforcing  them  are  well  stated  by  Sir 
0.  Bobinson,  in  The  nuntcliff.(2  Hag.  283).  I 
think  it  of  no  moment  whether  we  call  the  bond 
collateral  with  the  bill,  or  the  bill  with  the  bond, 
but  that  the  real  question  is,  was  the  money  ad- 
vanced on  the  personal  credit  of  Gumm,  or  was 
the  bond  regarded  by  the  parties  as  the  primary 
security.  1  think  there  is  no  doubt  that  Mr. 
Dickson  states  truly  that  he  did  not  consent  to 
advance  the  money  except  on  the  clear  under- 
standing that  the  bond  should  be  given,  and  that 
the  ship  should  be  his  security,  in  case,  as  he  says, 
the  bill  was  not  arranged  for.  But,  undoubtedly, 
Mr.  Dickson  and  the  bank  in  Melbourne  likewise 
assented  to  the  holding  over  the  bond  until  the  bills 
hadreachedLoodonandadvicesbeenreceivedthence. 
The  bills  were  expected  to  reach  London  about  the 
time  when  the  nkip  might  be  expected  to  reach 
Callao;  and  I  do  not  see  anything  suspicious  or 
unfair  in  making  the  bond  payable  at  Callao,  where 
the  risk  was  to  terminate,  or  in  making  the  bills 
payable  in  London  about  the  time  when  the  bond 
should  become  due.  The  holding  over  the  bond 
was  for  the  advantage  of  those  concerned  in  the 
vessel ;  and  if  Mr.  Gumm  had  lived,  and  had  at 
once  accepted  the  bill,  and  paid  it  when  due,  the 
bond  would  have  become  inoperative.  However, 
he  was  dead ;  but  the  person  who  had  the  manage- 
ment of  the  affair  of  the  Staffordshire  was  still  in 
his  office,  carrying  on  his  business.  Mr.  Currie's 
clerk  presented  the  bill,  not  indeed  to  the  executor, 
whom  he  did  not  know,  but  at  the  office.  He  is 
merely  told  that  Mr.  Gumm  is  dead.  The  follow- 
ing day  the  bill  is  again  presented  by  a  notary. 
The  only  reply  is  "  no  advice."  Mr.  Currie,  rightly 
vigilant,  sends  out  the  protest  by  the  next  mail, 
acmsing  the  agent  at  Lima  that  the  bill  had  not 
been  arranged  for,  had  been,  in  fact,  protested.  It 
may  have  been  unfortunate  that  the  mail  left  Lon- 
don so  soon ;  it  may  have  been  deemed  hard  by  Mr. 
Forde  that  his  request  on  behalf  of  the  executors 
of  Mr.  Gumm  was  not  complied  with,  or  that  Mr. 
Currie  did  not  delay  his  letter  to  Lima  or  accept 
subsequent  offers  of  payment.  But  it  is  no  part 
of  niy  duty  to  criticise  the  mode  in  which  these 
gentlemen  transacted  their  mercantile  business ;  I 
am  merely  to  endeavour  to  ascertain  legal  rights ; 
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and  I  think   the  plaintiffs'   agent   folfilled  the 
arrangement  made   between  Mr.    Diokeon    ao^ 
Captain  Barrett  by  presenting  the  bill  for  accept- 
ance at  Mr.  Gamm*8  office.    The  circomstances  of 
the  case  had  rendered  it  impossible  that  the  bill 
could  be  accepted  by  Mr.  Gumm,  and  the  gentle- 
man who  appeared  to  be  transacting  his  affairs 
disclaimed  the  acceptance.  There  was  no  reference 
made  to  the  execntor,  no  prospect  held  ont  that  the 
money  would  be  paid  before  the  departure  of  the 
next  mail.    The  bill  was  not "  arranged  for  "  in 
any  sense.     This   may  have  been  unfortunate, 
but   I    cannot    charge    Mr.    Currie   with   un- 
justifiable  precipitancy   merely  because  he  did 
not    think    proper    to    wait    the    convenience 
of  those  who  represented  Mr.  Gumm,  or  re-present, 
when  due,  the  bill  which  had  not  been  accepted, 
and  of  the  payment  of  which  there  was  no  tbtj 
strong  hope  up  to  the  hour  when   he  sent  his 
adyioes  to  Lima.    I  do  not  think  he  was  bound  to 
accept  payment  of  the  bill  on  any  terms  different 
from  those  which  he  deemed  it  his  duty  subse- 
quently to  propose.    Now,  it  has  been  held  that,  if 
a  bill  be  taken  in  payment,  which  turns  ont  to  be 
unavailing,  the  person  to  whom  it  is  ffiven  may  at 
once  proceed  upon  his  original  demand:  (Mu8sen  v. 
Prke,  4  Bast,  147 :  Hiehlinp  v.  Hardy,  7  Taunt. 
312).    If  the  drawee  refuse  to  accept,  it  is  not 
incumbent  on  the  holder  to  present  it  a  second 
time  for  acceptance :  (HickUng  v.  Hardy,  7  Taunt. 
312).    I  cannot  involve  the  original  security  in 
the  collateral    considerations  which  may   arise. 
It  is,  indeed,  generally  true  that  when  the  drawee 
of  a  bill  of  exchange  is  dead,  the  bill,  unless  made 
payable  at  a  particular  place,  must  be  presented  to 
his  personal  representative,  and  if  there  be  none, 
the  holder  should  demand  acceptance  at  the  house 
or  place  of  business  of  the  deceased.    That  would 
be  necessary  to  enable  the  holder  to  sue.    But  it 
is  the  law  of  this  court  that  the  general  validity  of 
a  bottomry  bond  is  in  no  degree  impaired  by  the 
additional  sACurity  of  a  bill  of  exchange,  and  that 
the  bond  may,  if  necosfeary,  bo'  enforced  here  in 
the  same  nanner  as  if  no  such  security  had  been 
taken.    I  cannot  come  to  the  conclusion  that  Mr. 
Dickson,  if  still  the  holder  of  the  bond,  would  have 
been  bound,  after  the  transactions  of  the  2nd  and 
3rd  Nov.,  to  hold  his  hand  with  respect  to  it,  and 
to  look  to  the  bill  alone  for  his  security,  when  he 
had  found  that  the  bill  did  not  afford  the  easy 
mode  of  settling  his  account  which  he  and  Capt. 
Barrett  had  anticipated.    This  being  my  opinion, 
I  need  not  decide  the  point  whether  the  bond, 
being  an    assignable   instrument,  is    to    be  re- 
garded, as  concerns  the   plaintiffs,  as  a  bill  of 
exchange    in    the    hands    of    an    indorsee    for 
value.      I  think  it   is    plain    that  the  master's 
draft  was  not    duly   honoured   in    England    at 
such,  a  time  or  in  such  a  manner  as  to  render 
the  enforcement  of  the  bond  an  illegal  proceeding;, 
or  so  inequitable  that  I  should  refuse  the  aid  of  this 
courtin  enforcingit.  The  instant  the  plaintiffs  found 
that  the  bill  was  not  to  be  met,  they  were  discharged, 
in  my  opinion,  from  the  stay  they  had  imposea  on 
the  execution  of  the  bond.    The  argument  that 
Mr.  Currie  might  have  given  some  more  time  is 
surely  not  one  that  can  have  much  weight  in  a 
court  of  justice.    The  very  meaning  of  collateral 
securities  appears  to  me  to  be  that  a  creditor  may 
have  recourse  at  his  option  to  either  of  them.    On 
this  gronnd  I  do  not  deem  that  the  original  seou- 
ritj  of  the  bond  has  been  invalidated  by  the  offers 


made  in  London  after  the  notioe  had  been  ^ven  fay 
Mr.  Currie  to  the  agents  at  Lima,  and  I  must* 
therefore,  pronounce  for  the  validity  of  the  bond. 
The  whole  affair  has  been  an  unfortunate  one ;  and 
I  would  gladly  have  availed  myself  of  any  fair 
reason  to  exonerate  the  vessel  from  the  costs  of 
this  litigation ;  but  I  can  see  no  just  legal  grounds 
for  departing  from  the  ordinary  principle  that  a 
successful  litigant  is  entitled  to  his  costs,  and  I 
must  give  the  plaintiffs  the  general  costs  of  this 
suit.  But  I  shall  refer  it  to  the  registrar  to  take 
the  account  and  ascertain  the  sum  fairly  and  prcH 
perly  due  in  respect  of  the  bond,  taking  into  oon- 
sideration  the  several  items  of  the  account,  the 
maritime  premium,  and  the  interest ;  and  I  shall 
especially  reserve  the  question  of  the  costs  of  the 
reference  till  the  return  oi  his  report. 

Proctor  for  the  plaintiff,  The  Qtieen'a  ProeUnr. 

Solicitor  for  the  defendant,  Hayes, 


UiriTED  STATES  DISTBICT  COU&T— 
SOUTHEBir  DISTBICT,  ITEW  TOBEL 

Btported  by  B.  D.  Bs  vsdict,  ProoCor  and  ▲dvoocte  in 
▲dmizaltj* 

In  Admi&altt. 

The  Bbig  J.  L.  Bowen  aed  heb  Caboo. 

Salvage — Mutiny — Furnishing  namgaiion. 

A  hrig  was  four  days  out  from  port  when  an  affray 
occurred  between  the  officers  and  four  of  the  creto 
in  which  the  master  was  hilled,  the  second  mcUe 
disabled,  and  the  first  mate  serioiAsly  injured.  The 
first  mate  tvas  able,  however,  to  do  duty,  and  turn" 
ing  the  shi^  about,  sailed  her  for  two  days,  when  a 
ship  came  to  her,  in  anstoer  to  a  signal  of  distress, 
and  the  Tnate  of  the  ship  vfent  on  board  wnd  nctoi- 
gated  her  eiKty  hours  to  a  place  of  safety.     The 
brig  and  her  cargo  were  worth  50,000  dole,,  and  a 
libel  was  filed  by  the  mate  of  the  ship,  on  behd^  of 
all  interested,  io  recover  savage. 
Held,  that  it  was  a  dea/r  case  for  salvage  eompenact- 
tion,  3000  dole,  salvage  was  awarded;  to    ike 
owners  of  the  ship  1600  dols.,  io  her  master  450 
dole.,  to  the  libeUant  650  dole.,  and  to  her  crew 
300  dole,,  according  to  their  wa^es. 
The  brig  J,  X.  Bowen,  was  bound  from  New 
York  to  Gibraltar,  with  a  ship's  company  of  a 
master  and  two  mates,  a  coloured  cook  and  six 
coloured   men  before  the   mast,  and  with    one 
passenger.     The  vessel  and  cargo  were  worth 
50,000  dols.    When  four  days  out,  on  Thursday, 
June  1,  1871,  an  affray  occnred  between  foar  of 
the  seamen  and  the  officers,  in  which  the  master 
was  killed,  the  second  mate  was  so  ininred  that  he 
was  incapable  of  doing  duty,  and  the  first  mate 
was  very  much  hurt.    He,  however,  remained  on 
deck  at  his  duty,  and  headed  the  vessel  baoJc  for 
New  York.    His  orders  were  obeyed  by  all  the 
men  who  were  fit  for  duty,  two  of  the  four  who 
were  concerned  in  the  disturbance  having  been 
disabled.    The  passenger  rendered  what  assistance 
he  conld,  but  the  first  mate  was  the  only  oE&oer 
left  for  duty,  and  the  only  man  left  alive,  except 
the  second  mate,  who  understood  navigation,  and 
he  remained  on  deck  all  the  time  without  sleep, 
from  the   affray   till    Saturday    morning.      On 
Friday  a  signal  of  distress  was  set,  and  on  Sa- 
turday morning  the  ship  Europa,  bound  from 
Bremen  to  New  York  with  a  general  cargo  and 
130  passengers,  came  in  sight,  noticed  the  signal 
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of  distress,  and  made  for  her.  The  Ewropa  had 
bat  one  mate,  Charles  H.  Hilmer,  and  he  was  the 
only  one  on  the  Europa,  exoept  the  master,  who 
could  nayisate  the  ship.  The  cook  of  the  brig 
snd  one  man  were  sent  in  a  boat  to  the  Europa^ 
and  her  master  was  informed  of  the  condition  of 
things,  and  he  sent  his  mate  on  board  the  brig, 
who  had  an  interview  with  the  mate  of  the  brig, 
and  learned  from  him  what  had  happened. 

The  mate  of  the  brig  requested  assistance,  and 
JEQlmer,  having  returned  to  the  Europa  and 
reported,  went,  by  permission  of  the  master  of  the 
JTuropo,  on  board  of  the  brig  to  assist  in  her  nayi- 
gatioo.  On  board  of  her  he  discharged  the  duties 
of  his  position  as  mate,  the  first  mate  of  the  brig 
aJso  assisting.  The  brig  reached  New  York  late 
on  Monday  night,  the  services  of  Hilmer  covering 
a  little  over  sixty  hours.  The  weather  was  fine  all 
the  time,  though  soon  after  Hilmer  went  for  ser- 
vice on  boMxl  of  the  brig  a  fog  came  on,  and  the 
vessels  lost  bight  of  each  other.  The  Europa 
reached  New  York  twenty-four  hours  sooner  than 
the  brig  did. 

Hilmer  filed  a  libel  against  the  brig  and  her 
cargo  on  behalf  of  himself  and  all  others,  claiming 
salvage  cooipensation.  An  answer  was  put  in 
denying  that  the  service  was  one  of  great  peril  or 
danger,  and  denying  that  the  brig  and  her  cargo 
were  rescued  from  any  considerable  peril,  or  were 
in  any  peril  beyond  the  power  of  hor  mariners  to 
control. 

For  libellant,  Beehe^  Donohue,  and  Cooke. 

For  claimants,  Seudder  and  Oarier. 

Blatchford,  J.— There  can  be  no  doubt  that  the 
service  in  this  case  was  a  salvage  service,  in  re- 
spect of  which  the  owners  of  the  Ewropa  and  her 
master  and  crew  are  entitled  to  a  salvage  compen- 
sation: {The  Ah>h<mso,  1  Curtis*s  C.  C.  K  376; 
The  Ozarina,  2  Sprague,  48 ;  The  Boe,  Swabey's  E. 
48;  The  Janet  MUcheU,  id.  3;  Tlie  Oolondrina, 
L.  B.  1  Eccl.  &  Adm.  334;  Jones  on  Salvage  14)  The 
only  contest  in  the  case  is  as  to  the  amount  to  be 
awarded.  The  answer  avers  that  the  owners  of 
the  briji^  and  cargo  are  willing  to  make  ample  com- 
pensation for  ihe  service  rendered,  but  that  the 
sum  demanded  has  been  so  unreasonable  and  in- 
equitable that  no  settlement  coald  be  made.  What 
wat  sum  was  is  noli  stated  in  the  answer  nor 
shown  by  the  evidence.  The  libel  specifies  no 
amount,  but  demands  reasonable  compensation.  In 
the  case  of  The  Alphonso  (1  Gurtis's  C.  C.  B.  376), 
the  two  mates  of  the  Alphonso  were  disabled,  the 
master  was  ill  with  the  yellow  fever,  a  signal  of 
distress  was  flying,  and  the  mate  of  the  salving 
vessel  took  command  of  the  AlphoneOf  and  ran  her 
a  distance  of  twenty-three  miles  to  a  port  of 
safetnr,  and  the  Alphonso  and  her  cargo  were 
worth  15,000  dels.  The  court  allowed  760  dols. 
salvage,  giving  300  dols.  of  it  to  the  mate.  In  the 
oase  of  The  Czcmna  (2  Sprague  48),  the  master 
and  the  two  mates  of  the  Czarina  had  been  killed, 
no  one  was  left  to  navigate  her ;  she  and  her  cargo 
were  worth  about  50,000  dole.,  and  the  chief  mate 
of  the  salving  vessel  was  put  on  board  ^  of  the 
Czarina  and  navigated  her  for  twenty  dayB\  The 
owners,  master,  mate,  and  sailors  of  the  salving 
vessel  brought  suit,  and  the  court  awarded  to 
them  5485  dols.,  of  which  the  owners  received 
3500  dols.,  the  master,  800  dols.,  the  first  mate, 
1000  dols.,  the  second  mate  25  dols.,  and  sixteen 
sailors  10  dols.  each.  (See  also  the  oases  of  The 
Boe,  The  Janet  MitcJieU,  and  The  Qolondrina,  above 


cited.)  In  the  present  case,  I  think  the  sum  of 
3000  dols,  is  a  proper  allowance.  Of  this  I  award 
to  the  owners  of  the  Europa  1600  dols.,  to  her 
master,  450  dols.,  to  the  libellant  Hilmer,  650  dels., 
and  to  the  rest  of  her  crew,  300  dols.,  to  be  de- 
vided  according  to  their  wages.  I  give  the  libel- 
lant costs. 


UiriTEB   STATES  CIBCUIT  COITBT— 
SOUTHEBir  DISTRICT  OF  II^UITOIS. 

Collated  by  F«  O.  Cramp.,  Esq.,  Bazristar-ftt-Law 

June,  1871. 

The  Missionaey  v.  The  Vieginia. 

Salvage — Loss  of  salving  vessel — Dangers  of  sertnce 

— Liability  of  vessel  saved — Negligence, 
Tite  F.  having  got  aground,  the  M.  came  to  her  aS' 
sistance.     They  were  lashed  together,  the  F.  being 
by  fo/T  the  more  powerful  vessel.     The  F.  got  of, 
but  the  M.  ran  upon  a  snag  and  made  a  hole  in 
her  bottom,  and  was  lost,  TheV,lhad  been  aground 
more  thorn,  a  day,  and  had  had  ample  opportunity 
of  knowing  the  locality  : 
Held,  tliat  in  having  failed  to  make  the  necessary  in, 
vestigations  as  to  the  dangers  of  the  place,  and 
being  the  chief  and  controlling  motive  power,  the 
F.  was  liable  for  the  services  and  loss  of  the  M.  (a) 
Opinion  by  Drummond,  Circut  Judge. 

This  is  an  appeal  by  t^e  claimants  of  the  steam- 
boat Virginia  from  a  decree  of  the  District  Court 
against  them  for  services  and  for  the  loss  of  the 
steam  ferry-boat  Missionary,  The  libel  was  filed 
by  the  owners  of  the  latter. 

The  Virginia,  while  on  a  voyage  from  St.  Louis 
to  New  Orleans,  in  the  fall  of  1868,  ran  on  a  *'  log 
heap  "  in  the  Mississippi  river,  a  few  miles  below 
New  Madrid.  She  struck  with  her  bow  and  thus 
lay  fast^with  her  stem  up  stream.  After  several 
ineffectual  effortn  to  get  off  by  lighting,  and  by  the 
use  of  the  engines,  a  message  was  sent  to  Cairo  for 
assistance  on  the  evening  of  24th  Oct.  and  on  the 
morning  of  the  25th  the  Missionary,  in  answer  to 
the  message,  arrived  and  rounded  to  on  the  star- 
board side  oi  the  Virginia  in  a  reverse  position, — 
the  bow  of  the  Missionary  being  up  stream.  They 
were  thus  fastened  together  side  by  side,  the  stem 
of  the  Missionary  and  the  bow  of  the  Virginia  being 
nearly  opposite  to  each  other.    They  were,  how- 

(a)  This  case-  is  oaloolated  to  mislead,  as  it  would 
almost  indace  us  to  snppose  that  a  salvor  is  not  entitled 
to  recover  compensation  for  loss  of  his  vessel,  exoept  in 
case  of  negligence  on  the  salved  vessel.  We  fidl  to  see 
the  necessity  for  deciding  the  case  on  the  question  of 
negUprence.  It  is  a  well  recognised  practice  in  courts  of 
A-dmiralty  to  award  compensation  for  loss  and  damajs^ 
sustained  in  rendering  salvage  services,  quite  m- 
dependently  of  any  negligence  on  the  part  of  the  salved 
vessel :  (The  Saratoga,  Lush.  318.)  in  one  instance  a 
lug fifer,  rendering  salvage  service,  was  crushed  and  sunk, 
and  Dr.  Lushiogton  gave  her  owners  compensation, 
saying  that  where  a  vessel  was  injured  in  renderiDg 
salvage  service,  the  presumption  was  that  the  injury  arose 
from  the  risk  and  necessity  of  the  service,  and  that  if  the 
salvees  alleged  negligence,  the  onus  of  proof  lay  upon 
them  :  {The  ThomasBlyth,  Lush.  16.)  It  is  quite  elear 
that  if  there  was  negligence  on  the  part  of  the  Virginia, 
she  was  liable  as  in  an  ordinary  case  of  damage,  but  where 
she  is  liable  to  pay  for  the  damage  in  another  way^  it  is 
dangerous  to  introduce  a  doctrine  capable  of  misoon- 
struction.  The  questioB  asked,  as  to  "  whose  duty  it  was 
to  foresee  and  guard  against  the  possible  oonseqnences  of 
success?"  has  nothing  to  do  with  the  real  qaestipn  of 
whether  the  vessel  was  injured  whilst  performing  a 
salvage  service,  and  would  imply  that  negligence  alone 
created  liabiUty.— Ed.  ^  ^T  p 
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ever,  of  very  uneqnal  length.    The  Virginia  was  of 
considerable  size  and  power, — 226ft.  Ions,  860  ton 
burthen,  and  had  on  board  at  the  time  she  stmok 
450  tons  of  freight.    The  Missionary  was  138ft. 
loDg,  and  about  100  tons  burthen.      After  the 
arrival  of  the  Misaiona/ry,  about  sizty  tons   of 
freight — more    or  less — were    removed  from  the 
Virginia   to    the    Missiona/ry,    It   was  then  re- 
solved that   another  effort   should    be  made  to 
get  the  Virginia  off.    The  undisputed  facts  are, 
that  the  two  were  fastened  together  at  the  time  in 
the  manner  stated,  steam  raised  on  both  and  the 
cDgines  of  each  put  in  operation  at  about  the  same 
time;    the   Virginia  was  thus  backing  and  the 
Missionary  trying  to  go  ahead.    Very  soon  both 
started,  and  the  result  was  that  the  Virginia  got 
off  the  ''  log  heap  *'  and  the  Missionary  ran  on  a 
snag,  stove  a  hole  in  her  bottom,  and  shortly  after 
sunk  and  became  a  loss,  except  to  some  part  of 
her  machinery.    The  libellants    claim   that    the 
captain  of  the  Virginia  took  entire  control  of  the 
Missionary,  and  that  the  former  is  liable  for  the 
loss  as  an  act  of  negligence  as  well  as  for  the  value 
of  the  services  rendered.    On  the  other  hand  it  is 
insisted  the  Missionary  was  under  the  manage- 
meDt  of  her  own  ofiScers  and  men,  and  took  tne 
ordinary  risks  incident  to  a  salvage  service. 'These 
facts  are  established  in  addition  to  those  already 
mentioned ;  the  two  steamers  were  fastened  toge- 
ther by  the  joint  act  of  the  officers  and  men  of 
both.    (It  is  not  material  who  attached  the  lines.) 
The  co-operation  of  the  Missionary  in  removing 
theVirgi^iia  from  the ''log  heap/'  was  with  the  con- 
sent and  acqaiescence  of  the  officers  of  the  Mis' 
siona/ry.  Webb,  the  quasi  captain  of  the  Misgioriary, 
and  Kauffmann,  the  engineer  (who,  if  Webb  was 
not,  was  the  captain)  agreed  to  assist  by  the  action  of 
the  engines  in  getting  the  Virginia  oSt,    But  this 
seems  to  have  been  the  extent  of  the  aid  given  by 
the  Missionary,    The  general  direction  and  con- 
trol of  the  movement  was  with  the  Virginia,  If  it 
be  conceded  the  services  of  the  Missionary  was  a 
salvage  service,  which  is  apparently  the  footing 
upon  which  the  libellants  seek  to  place  it,  then 
it  involved  the  ordinary  risks  of  that  kind  of 
service,  and  no  more.    It  may  be  admitted  that  if 
a  steamer,  in  trying  to  save  a  stranded  vessel  by 
its  own  motive  power,  is  lost  or  injured  by  the 
movement,   it  is    one  of  the  necessities  of  the 
service,  and  is  a   risk   assumed  as  such.    It  is 
because  as  well  of  the  peril  to  the  vessel  or  pro- 
perty saved,  as  the  risk  to  the  salvor,  that  courts 
of  admiralty  allow  more  than  a  quantwm  meruii 
compensation.    If  the  Missionary  bad,  in  this  case, 
been    the   sole   motor,  a  more  rigid  measure  of 
responsibility  woald  have  attached.    And  the  case 
V  must  torn  mainly  on  this  :  Whose  peculiar  daty 
was  it  under  the   circumstances  to  foresee  and 
guard  against  the  possible  consequences  of  success 
in  the  effort  which  was  about  to  be  made  P    The 
Virginia  had  employed  the  Missiona/ry  to  aid  in 
the  relief   without  any   special   contract  as  to 
the    terms    on    which   it   was   to  be    effected. 
The   former  was    many  times  larger  and  more 
powerful  than  the  latter,and  in  case  of  motion, 
even  though  lashed  together,  would  substantially 
control  the  Missiona/ry,    It  was  therefore  the  duty 
of  the  Virgirwit  in  a  special  manner,  to  explore 
the  spot  that  might  be  passed  over  in  the  move- 
ment proposed  to  be  made,  and  to  see  that  there 
was  110  obsiacle  in  the  wr.y  which  wonld  be  likely 
to  cause  disaster.    The  fact  that  the  officers  of  the 


Missionary  acquiesced  in  the  demand  made  for  the 
assistance  of  the  engines,  did  not  make  them 
responsible  farther  than  for  the  conseqnenoes 
necessarily  growing  out  of  such  consent.  If  the 
case  had  been  reversed,  and  the  Virginia  had  been 
lost,  it  could  scarcely  be  maintained  in  the  abeenoe 
of  wilful  fault  on  the  part  of  the  Misaionary,  that 
the  latter  would  have  been  liable  for  the  loss,  or 
even  for  an  apportionment  of  the  loss :  (2  Parsons 
on  Shipping,  263.)  The  Virginia  had  been  on 
the  "log  heap"  more  than  a  day,  and  had  had 
every  opportunity  of  examination;  in  iaot,  had 
sounded,  in  order  to  ascertain  the  depth  of 
water.  The  Missionary  ^as  employed  by  the 
Virginia  to  perform  a  special  servioe— to  aid 
in  moving  the  latter  from  the  "log  heap." 
If  the  assistance  rendered  had  been  that  of 
lighting  only,  there  can  be  no  doubt  it  would 
have  b^n  the  duty  of  the  Virginia  to  take  reason- 
able care  of  the  Missionary,  and  the  Missionary  in 
such  case  could  scarcely  be  held  accountable  for 
the  dangers  of  navigation,  and  the  fact  that  the 
officers  of  the  Missionary  merely  assented  to  the 
action  of  the  engineers,  cannot  change  the  rule. 
Webb,  on  the  Missionary,  gave  notice  to  the  cap- 
tain of  the  Virginia  of  the  approaching  danger. 
It  is  asserted  the  warning  was  not  heard,  but  it  at 
least  shows  that  some  of  the  parties  foresaw  the 
peril  of  the  movement — something  which  the  Vif 
ginia  ought  also  to  have  foreseen,  and  guarded 
against.  The  evidence  shows  that  if  proper  vigi- 
lance and  prndence  had  been  used  by  the  Virginia, 
the  disaster  might  have  been  preven*ied.  The 
open  snags  could  have  been  seen,  the  hidden  ones 
discovered.  The  District  Court  allowed  500  dels, 
as  the  value  of  the  services  rendered,  and  4000 dols. 
for  the  loss  or  damage.  I  shall  not  give  any  in- 
terest on  the  decree  of  the  District  Court,  but  will 
affirm  the  decree  as  the  decree  of  this  oourt  for  that 
amount  as  found  of  the  present  date. 


JITBICIAL  COMMITTEE  OF  THE 

PRIVY  couircii^. 

Sflpoorted  by  Douglas  Kxsosfosd,  Esq.,  Bttrister-at-Law. 

Friday,  June  16,lS7l. 

(Present :  the  Bight  Hon.  Sir  James  W.  Colvilb, 
Sir  Joseph  Nafieu,  Lord  Justice  James,  and 
Lord  Justice  Mellish.) 

The  Orient. 

Damage — Plsading — Special  defence — Cosis^-^udg* 

ment  for  same  cause  of  action  ai  law — Eight  of 

parties  to  decision  of  issues  on  the  record. 

Where  there  has  been  a  mistaJce  on  a  maUer  of  law 

that  governs  or  affects  costs,  the  parly  pr^udicedis 

entitled  to  have  the  benefit  of  correction  by  appeal. 

Defendants  in  a  cause  in  the  Admiralty  Oourt  may 

prove  a  specicd  defence  wider  a  aeneral  traverse, 

if  such  defence  is  no  surprise  to  the  plaintiffs,  and 

on  such  defence  being  established,  die  defendants 

are  entitled  to  costs. 

When  a  special  defence  is  raised  on  the  pleadings, 

if  such  defence  is  established,  and  even  though  the 

case  is  concluded  under  the  general  traverse,  the 

defendants  are  entitled-to  judgment,  and  costs  on 

the  second  defence. 

This   was    an   appeal    from   a  judgment  of  the 

Admiralty  Oourt  in  a  causo  of  damage  instituted 

by  the  respondents  against  the  fu>pellante.    The 

xespondentB,  in   their  petition  alleged  that  the 
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damage  complained  of  was  attribatable  solely  to 
the  acts  of  the  owners  of  the  Orient  and  their  ser- 
Tants.  The  answer  to  the  petition  set  out,  first,  a 
general  traverse  or  denial  of  the  statements  in  the 
petition  ;  and,  secondly,  a  special  defence,  "  that 
the  oanse  of  action  in  the  said  petition  mentioned, 
and  also  the  damage  songht  to  be  reoovered  for  in 
this  caose  by  the  plaintiffs,  are  respectively  the 
ame  canse  of  action,  and  the  same  damase  in 
respect  of  which  the  plaintiffs  commenced  an 
action  in  her  Majesty'^  Ooarb  of  Common  Pleas, 
and  afterwards,  and  before  the  institution  of  this 
BQit,  obtained  judgment  therein,  in  which  said 
judgment  the  said  canse  of  action  became  and  was 
merged,  and  which  said  judgment  was  satisfied 
before  the  commencement  of  this  suit.*'  The  reply 
admitted  such  action,  but  set  out  that  it  was 
hronght  to  recover  compensation  for  trespass  to, 
and  wrongful  detention  of,  the  ship,  and  that  this 
•oit  was  to  recover  for  damages  done  by  the  Orient 
to  the  respondent's  vessel,  and  that  this  was  a 
proceeding  in  rem  and  against  different  defen- 
dants. At  the  trial  it  appeared  that  the  Orient 
was  placed  in  the  position  in  which  she  did 
the  damage  by  a  person  who  had  possession  of  the 
ship  simply  for  the  purposes  of  completion  and 
sale,  and  who  was  neither  owner  nor  a  servant  of 
the  owners  of  the  Orient :  but  these  facts  did  not 
appear  on  the  pleadings.  The  appellants  declined 
to  amend  their  pleadings,  and  request^  the  learned 
judge  to  hear  and  determine  the  other  issues 
rai^  on  the  record.  His  Lordship  dismissed 
the  suit,  but  held  that,  as  the  defence  had 
not  been  specially  set  forth  in  the  pleadings 
he  was  bound  to  give  no  costs  to  the  defen- 
dants. He  also  held  that  m  consequence  of 
his  being  bound  to  act  upon  the  evidence  as  to  the 
possession  he  was  not  bound  to  take  into  consider- 
ation the  second  part  of  the  defence,  although  it 
was  properly  pleaded  and  proved,  and  his  judg- 
ment was  required  upon  it  by  counsel  for  the  de- 
fendants. The  suit  was  dismissed  without  costs 
being  given  to  the  defendant  either  on  the  general 
or  i&  special  issue  :  {ante,  vol.  3,  p.  321.) 

Butt,  Q-C,  Oohen  and  BuUen  for  the  appellants. 
—This  is  not  an  appeal  for  costs  merely,  but  there 
has  been  a  misapprehension  on  the  part  of  the 
Admiralty  Court. 

Attei^cyrough  v.  Kemp,  U  Moore,  P.  C.  C.  351 ; 
5L.T.Eep.N.  S.67; 

Btehardg  v.  Birley,  2  Moore  P.  0.  C,  N.  S.  96: 
10  L.  T.  Bep.  N.  8. 142. 
The  case  must  be  proved  secundum  aUegata,  and 
here  the  petition  alleges  that  the  ship  was  in  the 
bands  of  the  defendants'  servants,  and  it  was  not  : 
The  HaevfeU  (Bro.  &  Lush.  247.)  The  plaintiff 
must  establish  his  case:  The  Bast  Lothian 
(14  Moore,  P.  C.  C.  173.)  The  plaintiff  was  entitled 
to  a  decision  in  the  second  deifence,  if  that  would 
have  entitled  them  to  costs. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
Cotiingham  for  the  respondents. — The  defence  set 
up  at  the  trial  was  a  surprise  to  the  plaintiffs  and 
wiffht  to  have  been  pleaded.  The  court  exercised 
a  discretion  as  to  costs,  and  ought  not  to  be  inter- 
fered with.     Bond  fide  care  was  used  : 

Attenborough  v.  Kemp  (eup,) ; 

Rieharde  y.  Birley,  (tup.). 
If  the  first  objection  to  the  suit  was  fatal,  ^ere 
was  no  necessity  for  inquiring  into  the  second. 

Judgment  was  deUvered  by  Sir  Josbph  Napub, 
after  a  summary  of  the  proceeding  in  the 
court  below. — Now,  the  first  duty  with   regard 


to  the  reception  of  evidence  upon  which  a  court 
has  to  act  in  a  suit,  is  to  see  that  the  fact 
which  the  evidence  is  offered  to  prove  or  dis- 
prove, has  been  snfiSciently  put  in  issue  by 
the  pleadings.  Here  there  is  a  comprehensive 
denial  of  each  and  all  of  the  material  allegations  in 
the  petition.  It  was  just  defence  on  the  part  of 
the  owners  of  the  Orient,  who  are  sought  to  be 
made  responsible  in  this  proceeding,  although  not 
resident  in  England.  They  in  eftect  say  to  the 
plaintiffs,  "  We  require' you  to  establish  and  prove 
the  essential  allegations  in  your  petition,  one  of 
which  is,  that  the  damage  of  which  you  complain 
was  done  bj  us,  or  by  some  one  for  whose  acts  we 
are  responsible.  '  If  we  are  (as  you  allege)  legally 
responsible,  you  have  been  le^ly  satisfied  by  a 
proceeding  at  law  in  an  action  in  which  you  had 
the  opportunity  of  making  the  best  case  you  could 
as  to  your  claim  for  this  damage."  It  appears  on 
the  admissions  of  the  plaintiffs,  that  before  this 
proceeding  was  commenced,  the  sum  for  which 
indgment  was  recovered  in  the  action  at  law  had 
been  paid.  If  the  security  for  damages  adjudged 
and  not  paid  was  insufficient,  or  if  the  owners  of 
the  ship  were  responsible  but  insolvent,  the  plain- 
tiff would  have  had  a  cumulative  remedy  by  pro- 
ceeding in  rem  in  the  Court  of  Admiralty ;  but  it 
could  only  be  to  realise  ooe  compensation  for  the 
same  cause  of  action.  Where  there  is  a  remedy 
both  in  personam  and  in  rem,  a  person  who  has 
resorted  to  one  of  the  remedies  may,  if  he  does 
not  get  thereby  folly  satisfied,  resort  to  the  other. 
Here  the  plaintiffs  proceeded  against  the  party 
who  was  the  primary  trespasser,  and  properly  re- 
sponsible. The  amount  of  compensation  for  the 
damage  which  the  law  had  reduced  to  certainty  in 
the  action  had  been  paid ;  and  having  been  by  the 
law  so  reduced  to  certain^,  and  the  amount  having 
been  paid  before  the  commencement  of  this  pro- 
ceeding, there  was  an  end  of  the  matter  both  in 
law  and  justioe.  A  question  is  made  as  to  what 
the  effect  of  the  general  traverse  is  as  to  oosts  of 
the  defence  admissible  under  it,  when  proved ; 
whether  the  judge  was  bound  to  decide  the  other 
issue  raised  by  the  special  defence,  which  became 
material  only  so  far  as  related  to  the  costs  on  that 
issue;  and  whether  the  judgment,  as  involving 
oosts  only,  was  subject  to  an  appeal.  Their 
Lordships  do  not  mean  to  question  or  reoede 
from  the  decisions  that  have  been  pronounced 
about  not  allowing  an  appeal  for  oosts,  but 
where  there  has  been  a  mistake  upon  some 
matter  of  law  that  governs  or  (affects  oosts — 
some  matter  that  involves  the  due  application  of 
principles  of  law  —the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correction  by  appeal.  At 
common  law.  where  there  are  several  issues  raised 
by  the  pleadings,  it  may  be  that  some  are  found 
to  be  quite  immaterial,  and  the  judge  at  the  trial 
has  the  powers  of  discharging  the  jury  from  finding 
a  verdict  on  such  ;  but  as  to  those  that  involve  a 
substantial  question  of  costs,  the  party  interested 
has  a  right  to  have  the  proper  findings  entered  on 
the  record,  in  order  to  secure  the  costs  to  which 
he  is  lawfully  entitled  on  such  issues:  B.  T. 
Johnson,  6  CI.  &  Fin.  60.)  The  plaintiffs  are  here 
proceeding  against  parties  who  are  resident  in  a 
foreign  country,  and  they  seek  to  make  their 
claim  available  against  the  vessel  of  the  defen- 
dants, who  have  a  right  to  call  upon  the  i>laintiflii 
to  prove  the  allegations  in  their  petition.  It 
seems  to  their  Lordships  to  be  the  efEaot  of  tha 
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gADeral  trayerse  and  denial,  that  it  pats  in  issue 
the  material  allegations  in  the  petition  of  the  plain- 
tiffs, and  requires  them   to  prove  their  case  as 
alleged.    According  to  the  general  rule  of  law,  as 
stated  by  Serjeant  Williams  (2  Sannd.  158,  a.  n.  3), 
whatever  facts  a  plaintiff  or  a  prosecutor  is  bound 
to  prove  on  the  general  issue  pleaded,  the  defen- 
dant may  controvert  the  truth   of,  by  opposite 
evidence.    Here  a  mat<>rial  allegation  is  that  the 
damage  to  the  ship  of  the  plaintiffs  was  done  by 
the  owners  of  the  Orient  or  their  servants,  and 
therefore  it  was  open  to  the  defendant,  under  the 
general  traverse,  to  controvert  the  truth  of  this 
allegation,  which  the  plaintiffs  were,  on  the  other 
hand,  called  on  to  sustain.    The  law  of  the  Court 
of  Admiralty  is  laid  down  in  the  case  of  the  Easi 
Lothian  (4  L.  T.  Eep.  N.  S.  487) ;   14  Moo.  P.  C. 
173),  followed  and  further  explained  by  the  judge- 
ment delivered  bv  Lord  Kingsdown,  in  the  case  of 
the  Minnehaha  (4  S.  T.Eep.N.  S.810;  16  Moo. 
P.  0. 133.)      In  the  case  of  the  East  Lothiwn, 
where  the  defendant    in  answer  to  the  petition 
stated  a  particular  defence,   in  addition  to  the 
denial  of  the  plaintiff's  case,  it  was  held  that  he 
was  not  bound  to  prove   his  special  defence  as 
pleaded,  but  that  he  was  at  liberty  to  avail  himself 
of  the  failure  of  the  plaintiff  to  make  out  the 
case  alleged  in  the  petition.      The    distinction 
is  taken  and  explained  between  the  case  on  the 
part  of  the  plaintiff  and  that  on  the  part  of  the 
defendant.    The  plaintiff  is  bound  to  state  dis- 
tinctly what  his  gravamen  is  and  the  defendant  has 
a  right  to  call  on  him  to  prove  it  as  it  has  been 
stated.    If  the  plaintiff  fail  in  this,  the  defendant 
may  say — that  is  in  itself  a  good  defence  for  me, 
albeit  that  I  am  unable  to  prove  the  special  de- 
fence which  I  have  put  forward.      In  the  judg- 
ment delivered  by  Lord  Chelmsford,  after  having 
pointed  out  that  the  defendant  might  have  con- 
tented himself  with  a   denial    of    the   plaintiff's 
allegation  (14  Moo.  P.  C.  181),  his  Lordship  says : 
"  An  erroneous  allegation  of  the  mode  in  which 
the  injury  occurred,  made  by  way  of  answer  to  a 
libel,  does  not  narrow  the  issne  down  to  the  par- 
ticular fact  alleged,  so  as  to  entitle  the  complaining 
party  to  recover,  if  the  proof  of  it  should  fail.    BS 
must  rely  on  the  establishment  of  his  own  case, 
and  not  upon  the  failnre  of  his  adversary,  and 
must  succeed  upon  the  truth  of  his  own  allega- 
tion, or  not  at  M."    It  is  said  that  in  a  suit  in 
the  Court  of  Admiralty,  if  the  defence  be  not 
distinctly  pleaded,  the  plaintif  might  be  t?.ken  by 
surprise.    Now  there  was  no  difficulty  as  to  this 
in  the  present  suit.    It  was  open  to  the  plaintiffs, 
if  they  had  grounds  sufficient,  to  have  applied  to 
the  court  to  alter  or  amend  or  set  aside  the  general 
^traverse  as  embarrassing.    By  the  77th  rule  of 
1859  every  pleading  shall  stand  admitted,  if  within 
four  days  from  the  filing,  the  adverse  proctor  does 
not  file  a  notice  of  motion  objecting  to  the  admissi- 
bility thereof.    No  such  notice  was  filed,  and  no 
application  was  made  by  the  plaintiffs,  and  there- 
fore it  must  be  taken  that  they  consented  to  go  to 
trial  on  the  pleadings  as  they  stood.    It  does  not 
appear  that  in  fact  there  was  any  ground  of  sur* 
prise.    On  the  contrary,  the  learnt  judge  in  his 
judgment  points  out  that  he  was  himselt  obliged 
to  take  judicial  cognisance  from  the  report  of  the 
proceedings  in  the  action  at  law  (which  was  pat  in 
evidence)  that  the  plaintiffs  could  not  have  been 
Ignorant  that  Mr.  Yeo  was  only  an  agent  of  ihe 
owneiBof  the  Orient  for  the  purposes  of  sale:  There 


was  no  case  then  for  the  exercise  of  equitable  inter- 
ference, because  there  was  no  danger  of  doing  any 
inj  ustice  to  the  plaintiffs,  by  adhering  to  the  general 
rule  of  law,  as  to  the  sufficiency  of  the  general 
traverse  to  put  in  issue  every  material  allegation  of 
the  plaintiffs.   In  the  judgment  in  the  Minnehaha, 
where  the  question  was  whether  negligence  could 
be  relied  on  as  a  defence  where  it  had  not  been 
specially  pleaded — Lord    Kinorsdown   says:  "It 
is  then  contended  by  the  appellants  that  as  to 
negligence  or  error  in  judgment  there  is  no  case 
brought  forward  by  the  answer,  and  that  the 
court  is  preclnded  from  inquiry  into  the  matter. 
We  are  not  prepared  to  go   that  length.    The 
claimants  must  prove  their  own  case,  they  must 
show  that  the  ship  beinff  in  danger,  from  no  fault 
of  theirs,  they  performed  services  which  were  not 
covered  by  their  towage  contract,  and  did  all  they 
could  to  prevent  the  danger."    (15  Moo.  P.  C.  158.) 
He  afterwards  says :  '*  Though  we  think  that  the 
appellants  most  make  out  their  own  case,  and  that 
the  objections  to  which  we  have  referred  are  open 
to  the  respondents,  still  in  judging  of  the  effects 
of  the  evidence  we  must  have  reg^  to  the  degree 
of  notice  which  was  given  by  the  respondents  to 
the  appellants  of  the  nature  of  the  objections  on 
which  it  was  intended  to  rely.     Certainly  the 
defence  here  is  framed  that  although  it  puts  in 
issue  all  the  fJEusts  alleged  by  the  appellants,  it 
does  not  give  them  notice  of  any  particular  point 
to  which  their  evidence   should    be  especially 
directed."    The  general  traverse  was  taken  to  be 
legally  sufficient  to  put  in  issue  the  allegations 
that  were  material  to  the  plaintiff's  case,  but  sub- 
ject to  such  equitable  treatment  as  would  give  no 
undue  advantage  to  the  defendant  from  not  having 
pat  forward  his  defence  specially.    Here  the  essen- 
tial defect  in  their  case  was  known  to  the  plain- 
tiffs before  the  suit  was  commenced ;  the  defence 
as  pleaded  required  them  to  prove  their   case; 
they  made  no  application  to  the  court  to  amend 
or  set  aside  the  general  trayerse,  or  for  leave  to 
discontinue  the  suit,  but  when  the  evidence  of 
Mr.  Yeo  was  given  they  admitted  that  their  pro- 
ceeding  aeainst   the   defendants   could  not   be 
maintained.   The  court  certainly  was  not  bound  to 
interfere  in  order  to  assist  a  prooeedimg  which  was 
admitted  to  be  unfounded ;  and  this  must  be  taken 
to  have  been  known  to  the  plaintiffs  and  their 
advisers,  before  this  suit  was  commenced.    It  vras 
an  abuse  and  perversion  of  the  procedure  of  the 
Court  of  Admiralty  for  the  unjust  and  illegal  par- 
pose  of  trying  to  augment  the  compensation,  whic^ 
had  been  legally  assessed  and  paid  to  the  plaintiffs — 
in  respect  moreover  of  acts  done,  for  which  these 
defendants  were  not  responsible  in  any  court.     As 
to  the  general  traverse,  it  was  legally  sufficient  to 
put  the  plaintiffs  upon  strict  proof  of  their  case, 
and  to  admit  the  defendants  to  controvert  any  of 
the  material  allegations  in  the  petition.    If  these 
were  put  in  issue  in  a  form  that  was  embarrassing, 
the  remedy  was  by  a  motion  to  the  court.    If  the 
form  was  inadmissibleand  insufficient,  the  evidence 
ot  Mr.  Yeo  as  to  his  limited  agency  ought  to  have 
been  objected  to  on  the  part  of  the  plaintiffs ;  the 
learned  judge  out  to  have  been  called  on  not  to 
receive  it ;  or  when  it  was  found  what  the  effect  of 
it  was,  he  should  have  been  requested  to  strike  it 
out  of  his  notes  as  inadmissible.    A  judge  is  not 
at  liberty  to  act  upon  evidence  that  he  does  not 
hold  to  be  admissible  on  some  one  of  the  issues 
raised  by  the  pleadings.      Indeed,  the  learned 
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judge  of  the  Coart  of  Admiralty  said  that  he 
"must  not  reject  the  evidence,  bat  most  apply, 
it  to  the  general  averments  and  denial."  How 
ooald  this  be  allowed  unless  these  averments 
and  denial  were  legally  sufficient?  He  was 
not  required  by  the  plaintiffs  to  exercise  an 
equitable  control,  or  to  make  any  order  alleged  to 
be  material  to  the  assertion  of  the  plaintiffs'  rights. 
The  leading  counsel  for  the  plaintiffs  not  having 
objected  to  the  admissibility  of  the  evidence  o^  Mr. 
Yeo,  and  having  admitted  that  it  conld  not  be  con- 
troverted, upon  that  issue  and  upon  the  very  right 
of  the  case,  there  was  an  end  of  the  plaintiffs'  suit, 
whidi  ought  never  to  have  been  commenced.  But, 
altboQgh  there  was  so  far  an  end  of  the  case,  it  did 
not  follow  that  the  other  defence  that  was  raised 
WAS  not  also  to  be  decided  as  required  on  behalf  of 
the  defendants  as  material  to  them,  at  least  in 
respect  of  cost.  Their  Lordships,  therefore,  are 
of  opinion  that  the  defence  admitted  under  the 
general  traverse,  and  established  by  Mr.  Yeo*s 
efideocc,  should  have  been  followed  by  the  legal 
result  as  to  costs;  and  as  to  the  other  defence,  that 
it  ought  also  to  have  been  decided  in  favour  of  the 
defendants,  with  a  like  result  as  to  costs.  It  is  only 
peoessary  to  look  into  the  pleadings  and  prooeed- 
isgs  in  the  action,  and  at  the  way  in  which  the 
learned  Lord  Ohief  Justice  of  the  Oommon  Pleas 
left  the  case  to  the  jury,  to  see  that,  in  point  of 
lav,  the  claim  for  damage  to  the  plaintiffs'  ship  was 
substantially  oomprehended,and  compensation  was 
sdjodged  in  that  action.  This  has  been  paid,  and 
the  present  snit  should  not  have  been  instituted. 
There  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  that  this  appeal  be  allowed,  and  that  the 
jodgment  that  has  been  pronounced  b^  the  learned 
jodge  of  the  Admiralty  be  varied,  by  directing  that 
the  suit  be  dismissed  with  costs ;  the  appellants  to 
have  their  cx>sts  of  this  appeal. 

Judgment  reversed. 

Proctors  for  the  appellants,  FieZder  and  Summer. 

Proctor  for  the  respondents,  Peekham, 


BXCKSQUEB  CEAMBEB. 

Beported  tij  H.  Luaa,  Eeq„  Buritter^t-Law, 
Tuesday,  June  20, 1871.  {a)\ 

SBROR  FSOM  THE  EXCHEQUEB. 

(Before  Oockburn,  O.J.,  and  Btles,  Keating, 

M.  Smith,  and  Lush,  J  J.) 

Btbnb  v.  Schilleb  and  othbbs. 

Ship  and  Shipping — Charter  parly — Prepayment 
on  account  of  freight — Failure  of  voyage  by  loss 
of  cargo — Freight  not  earned — Construction  of 
charter^^Difference  between  English  and  foreign 
rtde  of  maritime  law. 

The  plaintiff,  by  charter  party  between  him  and  the 
dejiendants,  chartered  a  vessel  to  the  defendants  for 
a  homeward  voyage  from  Calcutta,  with  an  option 
io  the  defendants  to  send  the  vessel  on  an  inter ' 
wiediate  voyage  at  a  rate  of  freight  mentioned  in 
the  charter,  **  such  freight  to  be  paid  as  follows  : 
12001.  in  rupees  to  be  culvanoed  to  the  master  by 
the  freighter's  agents  at  Calcutta,  against  his 
receipt,  to  be  deducted  together  with  1^  per  cent, 

(a)  The  srgument  in  this  case  was  oommenoed  and 
part  heard  after  Hilary  Term  last  (Saturday,  Feb.  11), 
hefore  Cockbnm,  C.J.,  and  Willes*;  Keating,  Mellor,  M. 
&nith.  Lush,  and  Brettj  J.  J.,  but  as  the  oonrt  was  now 
differently  constitnted,  it  was  thought  advisable  to  oem- 
» it  again  from  the  beginning. 


commission  on  the  amount  advanced,  and  cost  of 
insurance,  from  freight  on  settlement  thereof,  and 
the  remainder,  on  right  deliusry  of  the  cargo  at 
port  of  discharge,  in  cash  as  customary."  The 
charter  party  contained  another  clause  as  follows: 
"  The  master  to  sign  bills  of  lading  at  the  current 
rate  of  freight  required,  without  prejudice  to  the 
charter  party,  but  not  under  chartirred  rates,  except 
the  difference  be  paid  in  cash." 

The  defendants  elected  to  exercise  their  option  of  send' 
ing  the  vessel  on  an  intermediate  voyage,  amdpaid 
the  above-mentioned  12O01.  and  prevailed  upon 
tlie  master  to  sign  bills  of  lading  below  the  char' 
tered  rate  without  being  paid  the  difference  in  cash, 
on  iheunderstanding  that  such  difference,  amount' 
ing  to  7371.  wonld  be  paid  upon  completion  of  the 
full  cargo.  The  difference  was  not  paid,  the  defen' 
dants  refusing  to  pay  it,  and  contending\that  they 
had  fulfilled  the  obligation  imposed  on  them  by  the 
charter  party  in  that  respect  by  the  payment  of  the 
1200Z. 

The  vessel  was  lost  in  the  river  on  her  way  out  to 
sea  from  GalcuUa  on  the  intermsdiate  voyage : 
and  in  an  action  by  the  plaintiff  io  recover  the 
above  difference  of  7371.  it  was. 

Held,  by  the  Court  of  Exchequer  Gharnber  (affirming 
the  judgment  of  the  court  below),  that  the  ship^ 
owner,  the  plaintiff,  wa^  entitled  to  recover  the 
amount  of  the  difference  between  the  two  rates  of 
freight,  notwithstanding  that  the  freight  had  not 
been  earned  by  reason  of  the  loss  of  the  cargo.  A 
payment  made  in  advance  of  freight  was  not  re* 
coverable,  even  though  the  cargo  was  lost,  and  by 
the  terms  of  the  charter  party  the  paymerU  was  to 
be  a  payment  in  the  nature  of  freight,  and  not  on 
indemnity  pro  tanto  to  the  shipowner  for  the  loss  of 
his  lien  ;  and,  therefore,  inasmuch  as  if  the  defen- 
dants  had  paid  it  in  advance,  they  could  not  have 
recovered  it  bach  again  on  the  loss  of  the  cargo,  the 
plaintiff  is  tunc?  erUitled  to  recover  it  from  them,  it 
never  having  been  paid  to  him. 

This  was  error  brought  by  the  defendants  on  a 
special  case  in  an  action  upon  a  charter  party, 
dated  4th  Feb.  1868,  by  which  the  plaintiffs'  ship 
Daphne  was  chartered  to  the  defendants  for  a 
voyage  from  Oalcntta  to  London  or  Liverpool. 

The  clauses  of  the  charter  party  which  are  mate- 
rial to  this  report  are  the  two  following  : 

The  freighters  are  to  have  the  option,  to  be  declared 
within  twenty  days  of  the  Tessel's  arrival  at  Calontta,  of 
sending  her,  snpjeot  to  the  general  provisions  of  the 
oharter  party,  on  one  intermediate  voyage  from  Calcutta, 
at  their  option  either  to  Port  Loois,  Manritins,  or  to 
Colombo,  with  a  full  and  complete  cargo  of  rice  in  bags, 
paying  freight  on  the  same  at  and  after  the  rate,  if  to 
Port  Loois,  of  Bel  12a. ;  and  if  to  Colombo,  of  B62  8a. 
per  bag  of  rice  delivered,  such  freight*to  be  paid  as  fol- 
lows :  12001.  in  rupees  to  be  advanced  the  matter  by  the 
freighters'  agents  at  Calcutta  against  his  receipt,  and  to 
be  deducted,  together  with  li  per  cent,  comnussion  on 
the  amoont  advanced,  and  coat  of  insurance,  from  freight 
on  settlement,  and  the  remainder,  on  right  delivery  of 
the  cargo  at  port  of  discharge,  in  cash,  as  customary. 

And  in  a  subsequent  clause  it  was  provided  as 
follows  : — 

The  master  to  si^  bills  of  lading  at  current  rates  of 
freight  required,  without  prejudice  to  the  charter  party, 
but  not  under  chartered  rates  ezoept  the  difference  be 
paid  in  cash. 

The  defendants  elected  to  send  the  vessel  on  the 
intermediate  voyage  to  Port]  Louis,  and  required 
the  master  to  sign  bills  of  lading  at  Calcutta  for 
Port  Louis,  at  rates  considerably  under  the  char- 
tered  rates ;  and  they  induced  him  so  to  sign  them     t 
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on  board,  without  being  paid  in  cash  the  differ- 
ence bebween  the  two  rates  of  freight,  upon  their 
assurance  that  all  would  be  settled  upon  the  com- 
pletion of  the  lading  of  the  vessel.  According  to 
the  chartered  rate,  the  total  freight  would  have 
amounted  to  3382L,  which  was  737L  more  than  the 
amount  of  the  bills  of  lading  freight.  Upon  the 
vessel  being  about  to  sail,  the  master  demanded 

Sayment  of  this  difference  (7371.)  from  the  defen- 
ants,  but  they  refused  to  pay  it,  and  claimed  to 
set  off  against  it  the  advances  made  by  them  on 
account  of  the  vessel.  The  difference,  therefore, 
was  not  paid,  and  the  vessel  sailed  on  her  voyage 
and  was  lost  in  the  river  on  her  way  out  to  sea. 

The  present  action  was  then  brought  to  recover 
the  difference,  amounting  to  7372.,  and  the  Court  of 
Exchequer  gave  judgment  in  favour  of  the  plaintiff 
(the  shipowner),  holding  that  he  was  entitled  not 
only  to  the  1200L  which  had  been  paid  to  the  mas- 
ter, and  which  was  to  be  taken  as  an  advance  on 
account  of  freight  and  not  as  a  payment  by  way 
of  loan;  but  also  to  the  difference  of  7372.  the 
united  amount  of  the  two  sums  not  exceeding  the 
amount  of  the  freight  according  to  the  chartered 
rat6B  (see  case  fully  reported  below,  ante  vol.  3,  p. 
614;  L.  Rep.  6  Ex.  20;  40  L.  J.  40,  Ex.). 

Upon  that  judgment  the  defendants  brought 
error,  and  the  question  for  the  opinion  of  the 
Court  of  Exchequer  Chamber  was  whether  or  not 
the  plaintiff  was  entitled  to  recover  this  sum  of 
737L 

Butt,  <^.C.  (with  him  was  Baylie)  for  the  defen- 
dants, said  that  the  main  question  for  decision  by 
the  court  in  this  case  was  whether  a  prepayment 
of  freight  having  been  made,  and  the  contract 
having  failed  by  reason  of  the  loss  of  the  cargo,  the 
sum  so  prepaid  can  be  recovered  back  by  the 
charterer  where  there  is  nothing  in  the  terms  of 
the  charter  party  expressly  preventing  it,  or 
whether  such  a  prepayment  is  absolute,  final, 
and  unconditional,  and  irrecoverable,  even  though 
the  cargo  be  lost  and  the  freight  be  never  earned  P 
The  true  rule,  taking  the  English  and  American 
authorities  together,  is  that  it  is  recoverable  in  the 
absence  of  an  express  indication  in  the  terms  of  the 
charter  party  of  an  intention  to  the  contraiy,  and 
this  is  the  rule  adopted  by  the  codes  of  all  other 
European  countries.  The  plaintiff  contends  that 
money  so  prepaid  is  not  recoverable  by  our  law,  but 
if  that  be  so  our  law  is  directly  opposed  to  that  of 
every  other  country  in  Europe,  and  also  to  that  of 
America.  In  Watson  v.  ifuyhinck  (3  Johnson's 
Bep.  335,  American),  decided  so  long  ago  as  1808, 
Kent,  C.  J.,  after  saying  that  little  light  was 
afforded  on  the  point  by  the  English  authors,  says, 
"  Cleirac  in  his  commentary  on  the  judgments  of 
Oleran,  Art.  2,  No.  9  (Les  Usages  et  Coutumes  de  la 
Mer.  p.  42)  declares  that  in  cases  of  shipwreck  the 
master  is  bound  to  render  to  the  merchants  the 
advances  which  they  may  have  made  upon  the 
freight,  and  he  cites  a  decision  of  one  early  jurist 
oonnrming  his  doctrine.  The  Ordonnanoe  de  la 
Marine  (tit,  du  Fret,  Art.  18),  recognises  the  old 
rule,  and  ordains  that  if  goods  be  lost  by  the  perils 
of  the  sea,  the  master  shall  be  holden  to  refund 
the  freight  whioh  had  been  previously  advanced  to 
him.  umees  there  be  a  special  agreement  to  the 
contrary,  containing  (according  to  YiJin,  in  his 
Commentary  on  the  (Drdonnance,  com.  1,  p.  661) 
on  express  stipulation  that  the  advance  by  money 
shall  be  retained  in  any  event  which  may  happen 
in  the  course  of  the  voyage.    The  principle  is  that 


freight  is  a  compensation  for  carriage  of  the  goods, 
and  if,  after  prepayment  the  goods  be  not  carried, 
owing  to  any  accident  for  which  the  shipper  is  not 
responsible,  then  it  forms  the  prdinary  case  of 
money  paid  upon  a  consideration  which  happens 
to  fail.  The  learned  Chief  Justice  alludes  to  a 
dictum  of  Saunders,  C.J.,  in  an  anonymous  case  in 
2  Show,  283,  seeming  to  imply  that  money  ad- 
vanced for  freight  was  in  no  event  to  be  refunded, 
but  he  says  he  places  no  relianoe  upon  that 
very  imperfect  report  in  opposition  to  the  explicit 
opinion  of  various  writers  whom  he  refers  ta 
The  rule  is  established  and  acted  on  in  America 
is  clearly  stated  in  1  Parsons  on  Shipping  (p.  210), 
where  it  is  said :  "  Sometimes  the  freight  money 
is  paid  in  advance,  in  whole  or  in  part,  or  other 
advances  are  made  to  the  owner  of  the  ship. 
Then,  if  the  goods  are  not  delivered,  or  the  voyage 
not  perform^,  under  circumstances  which  woald 

give  the  shipowner  no  right  to  claim  freight  if  it 
ad  not  been  paid,  the  Question  arises  whether  he 
is  bonnd  to  pay  it  back ;  and  a  little  further  on  it  is 
said :  "It  is  now  quite  certain  that  if  the  paym«mt 
be  merely  a  payment  of  flight  in  advance,  it 
must  be  repaid,  if  freight  is  not  earned."  In  sap* 
port  of  that  proposition,  the  judgment  of  Stoiy, 
C.J.,  in  Pitman  v.  Hooper  (3  Sumner's  Bep.  50), 
is  cited  where  at  page  56,  he  says :  "  Besides  in 
the  ordinary  case  of  freight  paid  in  advanoe,  I  do 
not  understand  that,  if  the  voyage  is  not  per- 
formed, the  owner  can,  without  an  express  stipa- 
lation  tc  the  purpose,  retain  it,  but  the  shipper 
is  entitled  to  recover  it  back;"  and  further  on  he 
says:  "I  am  aware  that  some  of  the  English 
cases  look  the  other  way,  and  whilst  they  admit 
the  doctrine,  fritter  it  away  upon  very  nice  distino* 
tions."  The  following  more  recent  Amerioau 
authorities  are  also  to  the  same  effect,  showing 
that  the  rule  has  been  uniformly  followed  there : 

Mintum  v.  Warren  Ineurcmce  Company ,  2  Allen's 
Bep.  86; 

Benner  v.  Eqwitahle  Safety   Ineuranee  Company^ 
6  Allen's  Bep.  222 ; 

Qriggs  v.  Austin,  3  Piok.  Bep.  20. 
The  same  doctrine  is  found  laid  down  also  by 
Boccus,  in  his  work  De  navibus  et  Naulo,  Art,  80, 
and  p.  288,  and  the  like  rule  is  adopted  by  the 
Code  de  Commerce,  Art.  302  (French),  as  well 
as  by  the  codes  of  Italy,  Spain,  Holland,  and 
Grermany.  There  are  some  English  cases,  too, 
which  support  the  view  of  the  defendants,  viz., 
Maehiter  v.  Btiller  (1  Campb.  84),  and  Lemon  v. 
Gordon  (8  C.  &  P.  392),  where  the  law  was  laid 
down  in  the  same  way  by  Lords  EUenborongh, 
C.J.,  and  Abinger,  C.B.,  respectively,  and  in 
BlaJcey  v.  DioMn  (2  B.  &  P.  321),  the  general  prin- 
ciple that  freight  was  due  only  on  performance  of 
the  voyage  was  clearly  stated.  It  cannot  be 
denied,  however,  that  the  majority  of  the 
English  authorities  show  that  the  rule  aa 
construed  and  acted  upon  in  America  and  on  the 
Continent  does  not  prevail  in  this  country.  All 
these  cases  would  seem  to  be  founded  upon  the 
before  mentioned  anonymous  case  (in  2  Shower's 
Bep.  283),  but  upon  a  careful  scrutiny  of  them,  and 
the  point  decided  in  each,  distinctions  may  be 
drawn  sufficient,  it  is  submitted,  to  prevent  their 
being  of  such  undeniable  authority  as  to  prevail 
against  the  rule  which  is  in  force  and  operation 
in  every  other  country.  The  following  are  the 
oases  in  question : 

Blaikey  v.  Diaon  {vbi  avp.) ; 

Manfield  v.  Maitlamd,  4  B.  &  Aid.  582 ;      ^ 
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Btbne  v.  Sohilleb  and  others. 
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Andrew  t.  Moorhouse,  5  Tatmt.  485 ; 

2)0  aUvale  t.  Kendall,  4M.  &  S.  37 ; 

Saunders  v.  Drew,  3  B.  &  Ad.  445 ; 

Hicks  Y.  Shield,  7  E.  &  B.  688 ;  26  L.  J.  205,  Q.6. ; 

Ftwtes  T.  Worms.  19  C.  B.,  N.  S.,  159 ;  8.  o.  nom 
Frayes  and  another  y.  Worms,  12  L.  T.  Bep.  N.  S. 
547;  34  L.  J.  274,  C.  P. 
No  doubt  the  English  rale  differs  to  a  certain 
extent  from  the  American  and  continental  rule» 
that  express  words  are  not  neoesBary,  bat  none 
of  them  go  so  far  as  to  say  that  some  distinct 
indication  of  intention  is  unnecessary,  and  it  is 
open  to  this  court,  sitting  in  error,  to  correct  or 
depart  from  the  previous  decisions  on  this  point,  if 
they  see  fit  so  to  do.  But  the  defendants  deny 
any  intention  that  this  should  be  a  prepayment  on 
accoont  of  freight.  The  intention  was  that  it 
should  be  an  indemnity  pro  tanto  to  the  shipowner 
for  the  loss  of  his  lien.  The  two  clauses  of  the 
charter  are  perfectly  independent  of  one  another. 
Nothing  is  to  be  paid  on  account  of  the  difference 
anless  the  difference  exceeds  12001.,  and  even  then 
it  is  not  to  be  paid  absolutely.  The  consideration 
was  the  right  delivery  of  the  cargo  at  its  des- 
tination, which  has  totally  failed,  and  if  the 
defendants  had  paid  this  money  they  could 
have  recovered  it  back,  and  therefore  it  is 
open  to  them  now,  in  order  to  avoid  circuits  of 
action,  to  set  off  that  right  of  recovery  as  a  de- 
fence to  the  plaintiff's  claim  in  the  present  action. 
[CocKBURN,  O.J. — We  are  all  agreed  that  the  law 
is  too  firmly  settled  for  as  to  depart  from  it  even 
in  a  court  of  appeal,  that  where  freight  is  paid  in 
advance  it  cannot  be  recovered  back.  The  plain- 
tiff's counsel  will  therefore  address  themselves 
only  to  the  question  whether,  under  the  terms  of 
the  charter  piarty,  the  payment  here  was  a  payment 
on  aooount  of  freight.  The  general  principle  we 
cannot  shake,  though  we  are  not  inclined  to  extend 
it  any  further.] 

MiUward,  Q.O.  (with  him  was  B.  0,  Williams), 
for  the  plaintiff,  urged  that  but  for  the  special 
clause  in  question  the  charterers  could  not  call 
upon  the  captain  to  sign  bills  of  lading  for  any  but 
the  chartered  rates.  The  immediate  payment  of 
the  difference  in  cash  is  the  price  paid  by  them  for 
the  exercise  of  their  option,  and  it  would  be  incon- 
sistent with  the  whole  tenor  of  the  contract,  and 
particularly  with  the  words  that  the  difference 
should  be  "  paid  in  cash  "  to  construe  this  payment 
as  anything  but  a  payment  in  advance  of  freight. 
He  cited 

Kirchner  v.  Venus,  12  Moo.  P.  C.  861 ; 

Teames  y.  Lindsay,  3  L.  T.  Bep.  N.  S.  855 ; 
and  was  then  stopped. 
Butt,  Q.O.  did  not  reply. 

CocKBUBN,  0,J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  in  favour  of  the  plaintiff 
must  be  affirmed,  and  upon  the  ground  that,  look- 
ing at  the  laufi^ge  of  the  clause  in  the  charter 
party  in  question,  the  true  construction  of  it  is, 
that  the  payment  of  the  difference  to  be  made 
under  and  according  to  it  was  to  be  a  payment  on 
account  of  f  reigUt.  Now  it  is  settled  by  the  nume- 
rous authorities,  which  have  been  cited  before  us 
in  the  course  of  the  argument,  that,  by  the  law  of 
England,  such  payment  in  advance  on  account  of 
freight  cannot  be  recovered  back  in  the  event  of 
the  goods  being  lost,  and  the  freight  consequently 
not  becoming  payable.  I  very  much  regret  that 
the  law  is  so.  It  seems  to  me,  I  must  confess,  to 
be  founded  upon  an  erroneous  principle,  and  to  bo 
anything  but  satisfactory ;  and  I  am  emboldened  ! 
Toi^L,N.S. 


to  say  this  much  because  I  find  that  the  highest 
American  authorities  have  settled  the  law  of 
America  upon  directly  opposite  principles,  and 
that  the  law  of  all  other  European  countries  is  in 
conformity  with  the  American,  and  contrary  to 
our  law  in  this  respect.  Indeed,  it  seems  that  the 
rule  of  law  has  been  so  settled  in  France  and  Ger- 
many for  a  very  long  period  of  time.  Valin  even 
doubts  the  wisdom  and  propriety  of  any  exception 
whatever  being  allowed  to  the  rule  that  an  advance 
on  account  of  freight  must  be  repaid  in  the  event 
of  the  goods  being  lost,  and  the  freight  not  be- 
coming payable;  and  I  see  by  Bedarnde's  great 
work  upon  mercantile  law  (Bedarride  Coram,  on  the 
Oode  de  Commerce,  vol.  2,  p.  436)  that  at  the  time  of 
framing  and  settling  the  Code  de  Commerce,  the 
question  was  very  seriously  and  anxiously  discussed, 
whether  such  an  exception  should  be  introduced 
into  the  code,  but  that  eventually  the  principle  of 
the  freedom  of  contracts  prevailed,  and  the  excep- 
tion was  inserted  in  art.  302  of  the  code  (a)  which 
provides  that,  in  the  absence  of  any  stipulation  to 
the  contrary,  a  payment  in  advance  on  acoount  of 
freight  shall  be  recovered  back  in  the  event  of 
freight  not  being  earned,  by  reason  of  the  loss  of 
the  goods.  The  article  in  question  is  as  follows : 
"  II  n'est  dA  aacun  fret  pour  les  merchandises 
perdues  par  naufrage  on  echonement,  pille^s  par 
des  pirates,  ou  prises  par  des  ennemis.  Lecapitaine 
est  tenu  de  restituer  le  fret  qui  lui  aura  ^t^  avanc^, 
s'il  n*y  a  convention  contraire."  However,  whatever 
may  be  the  right  and  true  principle,  I  quite  agree 
in  thinking  that  the  authorities  which  have  been 
cited,  founded  probablv  on  the  ill-digested  case  in 
2  Shower's  Bep.  p.  283,  and  which  have  been  acted 
on  ever  since,  to  the  contrary  of  the  general 
European  doctrine,  are  much  too  strong  to  be 
overcome ;  and  that,  if  the  law  is  to  be  altered,  it 
must  be  by  means  of  distinct  legislation  for  the 
purpose,  and  not  by  judicial  decisions  to  the  con- 
trary. That  being  so,  we  have  to  consider  the 
clause  of  the  charter  party  in  question,  and  to  see 
whether  the  payment  thereby  required  to  be  made, 
in  the  event  of  the  master  being  called  upon  to 
sign  bills  of  lading  at  a  lower  rate  than  the 
charter  party  freight,  was  intended  to  be  a 
prepayment  on  account  of  freight,  final  and 
conclusive,  or  whether  it  was,  as  has  been 
contended  for  by  the  learned  counsel  for  the  de- 
fendants, merely  handing  over  the  difference  to 
the  master,  with  the  view  of  making  good,  pro  tanto, 
the  loss  of  lien  to  the  shipowner  which  would  be 
so  caused.  Now,  although  I  should  be  very  glad 
to  think  that  we  could  take  the  case  out  ofthe 
general  rule,  with  which  we  are,  as  I  have  before 
said,  dissatisfied,  and  which  we  by  no  means  desire 
to  see  extended,  still,  when  we  come  to  look  closely 
at  the  words  of  the  agreement  contained  in  the 
charter  party,  we  must,  I  think,  hold  that  the  pay- 
ment in  question  was  a  payment  in  advance  on 
account  of  freight.  I  am  very  much  struck  with 
the  use  of  the  word  "  payment."  I  agree  with 
Mr.  Mil  ward  as  to  the  moaning  of  that  word  there, 
and  think  with  him,  that  this  payment  means 
prima  facie  payment  on  account  of  the  freight  to 
which  the  shipowner  would  have  been  entitled  in 
the  event  of  the  goods  arriving  at  their  ultimate 
destination.  The  shipowner  is  entitled  to  payrnent 
according  to  certain  rates  agreed  upon  and  stipu- 

(a.)  Art.  18  of  the  Ordonnanoe  de  la  Marine  is  substan- 
tially the  same  with  art.  802  of  the  Code  de  Gommeroe. 
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lated  for  ia  the  charter  party.  Bat  the  charterers 
have  stipulated  on  their  side  for  the  option,  in  case 
they  find  that  they  cannot  get  these  rates,  of  call- 
ing upon  the  master  to  sign  bills  of  lading  for  the 
conveyance  of  the  goods  at  a  lowsr  rate ;  and,  on 
the  other  hand,  the  shipowner  has  said,  "  Very 
well ;  by  doing  that  the  security  which  I  have  by 
my  lien  on  the  goods  as  freight  is  endangered  to 
the  extent  of  the  difference  between  the  two  rates 
of  freight,  and,  therefore,  if  you  insist  upon  this 
being  done,  I,  upon  the  other  hand,  shall  insist 
upon  your  paying  me  down  this  difference  at  once, 
in  cash,  once  and  for  all,  so  that,  come  what  may 
so  much  of  the  freight  at  all  events  will  be 
secured."  That,  in  my  opinion,  is  what  the 
shipowner  would  be  perfectly  warranted  in  insist- 
ing upon,  and  I  can  see  nothing  unreasonable,  or 
in  the  least  savouring  of  extortion  on  his 
part,  in  his  doing  so,'  and  claiming  that,  if 
the  reduced  rate  of  freight  is  to  be  signed  for, 
the  difference  between  it  and  the  chartered  freight 
shall  be  paid  at  once,  and  so  that  part  of  the 
original  rate  of  freight  shall  be  wipea  out  of  the 
transaction.  Looking  at  all  the  circumstances 
and  there  being  nothing  unreasonable  in  the  ship- 
owners* so  insisting,  and  looking  at  the  language 
of  the  charter  party,  the  word  "  freight "  being  the 
woixl  used,  and  seeing  that  the  document  contains 
no  expression  of  any  intention  that  this  payment 
should  be  merely  a  substitute  for  the  lien,  and 
nothing  at  all  inconsistent  with  its  being  a  pay- 
ment in  advance  on  account  of  freight,  I  cannot 
come  to  any  other  conclnsion  than  that  the  parties 
intended  that  this  payment  should  be  a  payment 
on  account  of  freight  9)ro  tanto,  and  so  be  wiped  out 
of  the  transaction.  1  cannot  fl[et  over  the  words  of 
the  charter  party.  That  being  so,  the  moment  we 
arrive  at  the  conclusion  that  this  was  a  payment  on 
account  of  freight,  the  case  falls  within  the  general 
rule,  and  the  payment  could  not  have  been  re- 
covered back  if  it  had  been  made.  Inasmuch, 
therefore,  as  if  it  had  been  paid  to  the  plaintiff,  it 
could  not  have  been  recovered  back  from  him,  the 

Slaintiff  is  now  entitled  to  recover  it  from  the 
efendants,  it  never  having  been  paid  to  him.  I 
think  therefore  that  our  judgment  should  be  for 
the  plaintiff,  and  that  the  judgment  of  the  Court 
of  Exchequer  should  be  affirmed. 

Byles,  J. — I  am  of  the  same  opinion.  If  we 
were  free  to  decide  this  case  independently  of 
authority,  we  might  feel  inclined  to  decide  it  in 
favour  of  the  defendants,  but  the  current  of  autho- 
rity, though  flowing  from  a  somewhat  feeble  spring, 
is  far  too  strong  for  us  to  resist  it.  It  is  binding, 
not  only  upon  us,  sitting  here  as  a  court  of  error, 
but  also,  probably,  upon  the  highest  court  of  judi- 
cature the  House  of  Lords.  This  payment  was  a 
payment  therefore  to  the  master,  not  a  loan,  but 
on  account  of  freight,  which  freight  was  never 
earned.  I  entirely  agree  with  and  will  add  nothing 
more  to  what  has  fallen  from  the  Lord  Chief  Jus- 
tice. The  judgment  of  the  court  below  therefore 
will  be  afSrmed. 

Keating,  J. — I  am  of  the  same  opinion.  It  is 
in  my  opinion  quite  impossible  for  us  to  act  con- 
trary to  the  current  of  authorities  as  to  the  pre- 
payment of  freight  not  being  recoverable  in  the 
event  of  the  loss  of  the  cargo.  Whether  the 
principle  upon  which  that  doctrine  was  originally 
founded,  be  or  not  a  sound  principle,  is,  of  course, 
an  entirely  different  thing.  It  is  no  doubt  always 
unfortunate  whon  the  law  of  our  own  country  dis- 


agrees with,  and  differs  from  the  law  of  other 
civilised  countries ;  but  the  rule  of  law  is  fixed  on 
the  matter,  and  ought  not  to  be  lightly  shaken 
on  such  a  point;  and  indeed  to  hold  otherwise 
would  be  to  disturb  and  upset  a  vast  number  of 
floating  contracts  which  have  been  entered  into 
upon  the  footing  of  that  construction  of  the  role, 
throughout  this  great  maritime  country,  which 
would  be  a  consequence  most  injurious  to  the  com- 
mercial interests  of  the  kingdom.  The  question 
then  is,  in  what  character  was  this  payment  made  ? 
Does  it,  under  the  circumstances,  and  under  the 
terms  of  the  charter  party,  range  itself  under 
the  cases  in  which  there  is  a  payment  on  account 
of  freight  P  I  think  it  does.  It  seems  to  me,  for 
the  reasons  given  by  the  Lord  Chief  Justice,  with 
which  I  entirely  agree,  that  it  was  manifestly  the 
intention  of  the  parties  that  this  should  be,  in  any 
event,  an  absolute  payment,  and  one  not  liable  to 
be  affected  by  the  subsequent  loss  of  the  goods. 
For  these  reasons  I  think  that  we  ought  to  affirm 
the  judgment  of  the  court  below  in  ravour  of  the 
plaintifiL 

M.  Smith,  J.— I  also  am  of  the  same  opinion 
although  I  have  felt  much  hesitation  in  arriving  at 
a  conclusion  in  this  case,  from  the  difficulty  of 
precisely  apprehending  upon  what  ground  it  is 
that  the  rule  of  our  English  law  has  been  placed. 
I  apprehend,  however,  that  the  foundation  of  that 
rule,  viz.,  a  prepayment  of  freight  is  not  recover- 
able that  the  charterer  in  the  event  of  the  failure  of 
the  voyage  by  the  loss  of  the  cargo,  depends  upon 
this,  that  at  the  time,  when  such  prepayment  is 
made  there  is  an  implied  understanding  that  it  is 
a  payment  which  is  made  once  for  all,  and  which 
is  not  to  be  subject  to  any  contingency.  Now,  un- 
doubtedly, there  was  the  character  of  the  prepay- 
ment in  the  present  case.  The  law  of  foreign 
countries,  on  the  other  hand,  requires  that,  if  such 
is  their  intention,  there  shall  be  an  express  agree- 
ment to  that  effect  between  the  parties ;  whilst,  on 
the  contrary,  our  law  would  seem  to  suppose  that, 
there  is  an  implied  agreement  to  that  effect,  unless 
it  be  expressly  excluded.  Taking  that  to  be  the 
foundation  of  the  rule,  there  was,  without  doubt,  a 
prepayment  here,  and  the  question  is  whether  it 
was  intended  that  the  money  so  prepaid  was  to 
remain  in  suspense,  and  to  be  kept  b^  the  ship- 
owner only  in  the  event  of  the  safe  arrival  of  the 
cargo,  or  whether  it  was  a  payment  in  the  nature 
of  a  prepayment  on  account  of  freight,  and  so 
not  recoverable.  Now,  looking  at  the  rale 
of  English  law,  which  has  been  established 
and  acted  upon  for  so  long  a  period  of  time, 
and  assuming,  as  we  must,  that  the  parties 
had  knowledge  of  that  rule,  and  that  they  entered 
into  this  contract  with  such  knowled^  I  confess 
that  it  appears  to  me  that  their  intention  was  that 
this  payment  of  the  difference  should  not  be  a 
payment  to  remain  in  suspense,  but  that  it  should 
be  an  absolute  payment  and  subject,  on  the  ship- 
owner's  part,  to  no  contingency  whatsoever.  It  is 
dear  that  the  master  could  only  be  required  to 
sign  bills  of  lading  at  a  less  rate  than  the  chartered 
rate  of  freight,  upon  condition  that  the  difference 
was  paid  to  him  in  cash.  The  words  of  the  clause 
are,  "  the  master  to  sign  bills  of  lading  at  any  rate 
of  freight  reauired,  without  prejudice  to  the 
charter  party,  but  not  under  chartered  rates,  esicepi 
the  difference  he  paid  in  cash"  It  seems  to  me, 
gathering  the  intention  of  t  he  parties  from  the 
language  used  by  them  in  the  document,  that 
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when  they  name  a  payment  in  ca^hr^nob  in  bills, 
but  in  mqi^ey —  they  mean  a  payment  which  shall 
not  be  sn^eot  to  any  after  contingency.  We  haye 
to  constme  this  contract  by  the  rale  of  the  Eng- 
lish law,  and  onght  therefore  to  hold  that  this 
money  would  not  be  recoverable  back  from  the 
shipowner,  if  it  had  been  paid  to^  him  before  the 
loss  of  the  cargo,  and  that  the  jndgment  of  the 
Court  of  Exchequer  should  theretore  be  affirmed. 

Lush,  J. — I  am  of  the  same  'opinion.  I  think  it 
is  of  the  very  highest  importance  that  a  rule  of 
oar  commercial  Jaw,  which  has  been  established 
for  sach  a  length  of  time  as  the  one  which  we 
have  been  discussing  in  this  case,  shoald  be  upheld 
and  adhered  to.  I  confess  that  I  was  at  one  time 
mach  struck  by  Mr.  Butt's  argument  that  this 
payment  of  the  difference  was  intended  by  the 
parties  to  be  only  a  substitute,  and  an  indemnity  to 
the  owner  for  the  loss  of  his  lien  upon  the  goods. 
That  might,  no  doubt,  be  a  very  reasonable  agree- 
ment for  the  parties  to  make ;  but,  looking  at  the 
terms  usod  by  them  in  the  agreement  entered  into 
between  them,  I  do  not  think  that  that  was  their  con- 
tract or  their  intention.  On  the  contrary,  I  think 
their  intention  was  that  the  payment  should  be  a 
payment  out  and  out,  and  that  it  was  a  payment 
on  account  of  freight,  which,  according  to  the  rule 
of  onr  law,  cannot  be  recovered  back.  I  am  of 
opicion,  therefore,  that  the  plaintiff  is  entitled  to 
recover,  and  that  the  judgment  of  the  Court  of 
Excheqner  should  be  affirmed. 

Judgment  affirmed, 

AttorneyB  for  the  plaintiff,  Ghestertmd  Urquhart, 
agents  for  Eaigh  and  Co,,  Liverpool. 

Attorney  for  the  defendants,  B,  T.  Lattey. 


ERKOR  FROM  THE  QUEEN's  BENCH. 

Nov.  29, 1870,  Feb.  1,  June  15, 1871. 
Gray  t;.  Cabb  and  anotheb. 

Charter  party— Bill  of  lading — Lien—Short  ahip- 
men/ — "  Dead  freight  *' — Demurrage — Detention 
beyond  demurrage  days— "  All  other  conditions" 

By  charter  party  of  ISth  Aug.  1866,  tt  wae  agreed 
between  an  oioner  of  the  Superior  and  0.  of  Lon- 
don, merchant,  that  the  ship  **  shall  .  .  .  proceed 
toSulina,  .  .  .  and  there  load  as  customary  from 
the  factors  of  the  ,  .  ,  freighter  a  full  and  complete 
cargo  of  staves  and  [or]  "  other  things  **  which  the 
.  .  .merchantbindshimselftoehip,  .  .  .  and  .  .  . 
iliereunth  proceed  io  London,  and  deliver  the  satne 
onbeing  paid  freight"  at  specified  raies  .  .  .  **in 
cash  on  .  ,  .  right  delivery  of  cargo,  ,  .  .  Fifty 
running  days  ,  .  .  tobe  allowed  for  loading,  ,  .  . 
and  ten  days  on  demurrage,  ,  ,  ,  at  SI,  per  day 
.  .  .  The  owners  to  have  an  absolute  lien  on  the 
cargo  for  aU  freight,  dead  freight,  demurrage,  and 
average;  and  the  charterer's  responsibilities  to 
cease  on  shipment  of  the  cargo,  provided  it  be  of 
sufficient  valtie  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge,  ..."  At  SuUna 
a  short  cargo  was  shipped  by  the  charterer's  agents, 
and  a  hill  of  lading  signed  by  the  captain  for 
283,682  staves,  to  be  delivered  '*at  the  port  of 
discharge  as  per  the  aforesaid  charter  party 
unto  order,  or  ,  ,  ,  assigns,  he  or  they  paying 
freight  and  all  other  condition8(a)   or  demur' 


(a)  Hie  charter  ptaiv  and  bill  of  lading  were  printed 
forms  with  written  adaptations.  The  words  "  and  aU 
otiier  conditions  "  were  in  writing. 


rage  {if  any  should  be  incurred)  for  the  said 
goods  as  per  the  aforesaid  charier  party." 
The  vessel  was  detained  at  her  port  of  load- 
ing  during  the  whole  of  the  ten  days  on  de- 
murrage,  and  also  eighteen  days  beyond.  The 
plaintiff,  (M  owner  of  the  vessel,  claimed  against 
the  defenda/nis,  consigThees  named  in  the  bill  of 
lading,  a  lien  on  the  goods  for— first,  80L  demw' 
rage;  secondly,  dead  freight  for  the  ca/rgo  short 
shipped;  thirdly,  damages  for  the  detention  of 
the  vessel  beyond  the  ten  days.  The  cargo  shipped 
was  of  value  sufficient  to  cover  these  claims. 

The  court  of  Queen's  Bench,  following  decided  cases, 
and  without  hearing  argument,  gave  judgment  for 
the  plaintiff  on  his  firt  claim,  and  for  the  defen* 
dants  on  the  second  and  third.  Error  wcu  mutu- 
ally brought  by  the  parties  in  the  Court  of  Ex' 
chequer  Chamber,  coram  KelUi,  C,B,,  BramweU, 
Channell,  and  Cleasby,  BB,,  WiUes  and  Brett,  JJ. 
This  court — 

Held,  fvrst,  thai  by  the  charter  party  a  lien  for  the 
80Z.  demurrage  claimed  was  given  to  the  plaintiff, 
and  that  the  bill  of  lading  preserved  such  lien, 
(Willes  and  Brett,  JJ.,  dissenting,  on  the  ground 
that  the  li-en,  if  any,  was  not  so  preserved); 
secondly,  that  by  the  use  of  the  words  **dead 
freight "  no  lien  was  given  to  the  plaintiff  for 
damages  in  respect  of  cargo,  short  shipped, 
(BramweU  and  Cleasby,  BB.,  dissenting);  (b) 
thirdly,  that  the  plaintiff  had  no  lien  for 
damages  resulting  from  detention  of  the  vessel  at 
the  port  of  loading  beyond  the  demurrage  days. 

Thus  the  judgment  of  the  court  below  was  in  toto 


Ebbob  from  the  Court  of  Queen's  Bench  on  the 
following  special  case,  stated  without  pleadings. 

1.  The  plaintiff  is  the  owner  of  the  ship  Superior, 
the  defendants  are  merchants  in  London,  and  the 
consignees  of  certain  timber  shipped  on  board  that 
ship. 

2.  On  the  18th  Aug.  1866,  the  plaintiff  entered 
into  a  charter-party  with  R,  Carnegie,  of  which  the 
following  are  the  material  parts : 

It  is  this  day  mntually  agreed  between  N.  Gray, 
managing  owner  of  the  ship  Superior,  of  the  measure- 
ment of  689  tons  or  thereabouts,  now  at  Alexandria, 
Henry  Whitehead,  commander,  and  B.  Carnegie,  of 
London,  merchant,  that  the  said  ship,  being  tight, 
stannch,  &c.,  shall  with  all  convenient  speed  proceed  to 
Solina,  or  so  near  thereto  as  she  may  safely  get,  and 
there  load  as  customary  from  the  factors  of  the  said 
freighter  a  full  and  complete  cargo  of  staves  and  [or] 
grain,  seed  or  stowage  goods,  or  lawful  merchandises, 
which  the  said  merchant  hinds  himself  to  ship,  not  ex- 
ceeding what  she  can  reasonably  stow;  and  being  so 
loaded,  shall  therewith  proceed  to  London,  and  deliver 
the  same  on  being  paid  freight  as  follows :  viz.,  Qs,  per 
100  pieces  of  oak  staves,  34/36in.  x  4|/16in.  11/14  lines, 
all  French  measure  ;  other  dimensioas  in  Iproportion ; 
and  other  merchandise,  if  shipped,  to  pay  in  full  and  fair 

?)roportion.  .  .  .  The  cargo  to  be  brought  to  and  taken 
rom  idongside  at  charterer's  expense  and  risk,  the 
ship's  boats  and  crew  to  render  all  customary  assiitanoe 
in  towing  the  lighters,  &c.    The  freight  to  be  paid  in 

(6)  In  ^McClean  v.  Fleming  (inf.),  Lord  Chelmsford 
says,  that  "  it  must  be  assumed  that  the  parties  under- 
stood the  meaning  of  the  terms  they  employed,  and  that, 
among^  others,  -^eterm '  dead  freight '  meant  (acoordinjBr 
to  Lord  EUenborough's  definition  in  Phillips  v.  Bodie 
(inf.) '  anunliquidatM  compensation  for  loss  of  freight.' " 
Here  the  majority  of  the  court  say  that  dead  height 
does  not  include  unliquidated  damages  for  short  loading, 
but  is  a  liquidated  sum  expressed  on  the  face  of  the 
charter  party.  BramweU  and  Cleasby,  BB.  who  were  in 
the  minority,  are  on  the  side  of  authority  and  seem  to 
have  the  weight  of  reasoning  with  them.— Bn.^^  ^ 
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each  on  unloading  and  right  delivery  of  the  cargo ;  Atij 
running  days,  not  to  oonnt  before  the  15th  Oct.,  If  re- 
qnired  by  merchant's  agents,  are  to  be  allowed  the  said 
merchant  (if  the  ship  is  not  sooner  despatched)  for  load- 
ing, and  to  be  discharged  as  fast  as  ship  can  pnt  the 
cargo  ont,  and  ten  days  on  demurrage  over  and  above 
the  said  laying  days,  at  81.  per  day ;  detention  by  frost 
not  to  be  reckoned  as  lay  days.  The  owners  to  hi&Te  an 
absolute  lien  on  the  carg^  for  all  freight,  dead  freight, 
demurrage  and  average,  and  the  charterer's  responsibi- 
lities to  cease  on  shipment  of  the  cargo,  provided  it  be  of 
sufficient  v%lue  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge.  Should  any  portion  of  the 
cargo  be  delivered  in  a  heated  or  damaged  condition,  the 
freight  shiJlbe  computed  in  the  usual  mauner  on  the  bill 
of  lading  quantity,  or  half  freight  paid  on  the  heated  or 
damaged  portion  at  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard,  or  otherwise  disposed 
of  on  the  voyage.  Cash  for  ship's  use  at  port  of  loading, 
not  exceeding  2001.,  to  be  advanced  the  master  free  of 
interest  and  commission,  and  deducted  from  the  freight 
with  insurance.  ... 

3.  The  ship  arrived  at  Salina  on  the  14th  Oct. 
1866;  and  on  the  19th  Oct.  1866  the  captain  gave 
notice  to  Mr.  Theophilatus,  the  charterer's  agent 
at  Sulina,  that  the  ship  was  then  ready  to  receive 
cargo,  and  that  the  lay  days  were  to  commence 
from  the  20th  Oct.  1886. 

4.  Although  the  master  repeatedly  inquired  of 
Theophilatus  after  the  cargo  between  the  20th 
Oct.  and  the  1st  Dec.  1866,  and  reqnired  him  to 
load  the  ship  in  conformity  with  the  charter  party, 
no  cargo  was  sapplied  to  the  ship  till  the  1st  Dec. 
1866,  on  which  aay  a  number  of  staves  were  sent 
in  lighters  alongside  the  ship.  The  stowing  of 
these  staves  was  at  once  commenced,  and  it  went 
on  till  the  5th  Jan.  1867,  but  no  cargo  was  shipped 
on  the  ship  until  the  3rd  Dec. 

5.  On  the  8th  Dec.  1866,  the  master  made  a 
protest  before  the  Yice-Consul  at  Sulina,  declar- 
ing, as  the  fact  was,  that  neither  the  merchant  nor 
his  agent  bad  completed  the  loading  of  the  ship, 
notwithstanding  the  expiry  of  the  lay  days  on 
that  day,  and  that  the  vessel  would  from  that  day 
lie  on  demurrage  on  the  terms  of  the  charter 
party.  A  copy  of  this  protest  was  sent  to  Theo- 
philatus. 

6.  On  the  26th  Dec.  1866  Theophilatus  sent  a 
lettei  to  the  master  to  the  effect  following : 

As  your  ship  is  down  to  the  water  allowed  to  cross  the 
bar  with,  and  in  consequence  you  have  stopped  the  work 
tJiis  morning  to  load  the  remainder  of  the  cargo  in  the 
roads,  I  beg  to  notify  to  you  that,  as  customary,  your 
ship's  time  ceases  counting  henceforward. 

7.  The  plaintiff  contends  that  it  was  not  cus- 
tomary that  a  ship's  time  should  cease  counting 
under  the  the  circumstances  mentioned  in  the  6th 
paraj^aph  ;  but  the  defendants  dispute  this  con- 
tention ;  and  should  this  circumstance  be,  in  the 
judgment  of  the  court,  material  to  the  case,  it  is 
to  be  determined  by  the  arbitrator,  as  hereinafter 
mentioned. 

8.  On  the  26th  Dec.  the  ship  crossed  the  bar 
into  the  roads,  and  the  loading  was  there  continued 
till  the  5th  Jan.  1867,  on  which  day  the  loading 
and  stowing  of  such  cargo  as  was  furnished  by  the 
merchant  was  completed. 

9.  On  the  said  5th  Jan.  the  master  signed, 
under  protest  (but  of  which  protest  the  defendants 
had  no  notice  before  the  commencement  of  this 
action),  a  set  of  four  bills  of  lading,  as  follows  : 

Shipped  in  good  order  and  condition  oy  Theologos  and 
Carnegie,  in  and  upon  the  good  ship  called  the  Sttperior, 
under  £nghsh  flag,  whereof  is  master,  for  the  present 
voyage,  Henry  Whitehead,  and  now  lying  in  the  port  of 
STuina,  and  bound  to  consign  his  cargo  as  per  charter  party, 
dated  Lohdon,the  18th  Aug.  1866,283, 682  oak  staves,which 


are  to  be  delivered  in  the  like  good  order  and  condition 
at  the  port  of  discharge  as  per  the  aforeyod  charter 
par^,  or  unto!order,  or  to  his  or  their  assigns,  he  or  they 
payi23g  freight  and  all  other  condiiiona  or  demurrage  (u 
any  should  be  .'incurred)  for  the  said  goods  as  |per  the 
aforesaid  charter  party.  .  .  .(a) 

10.  It  is  to  be  assumed,  for  the  purposes  of  this 
case,  that  the  merchant  did  not  snip  a  full  and 
complete  cargo,  and  that  the  ship  sailed  from 
Sulina,  and  performed  her  voyage  with  a  short 
cargo.  The  plaintiff  claims  3642.  19«.  5i.  as  dead 
freight  for  the  cargo  thus  short  shipped. 

11.  The  vessel  was  also  detained  at  her  port  of 
loading  during  the  whole  of  the  ten  days  on  de- 
murrage, which,  at  8/.  per  day,  amounted  to  80{., 
and  also  eighteen  days  beyond  the  said  ten  days. 
What  would  be  a  fair  amount  of  compensation  for 
such  detention  is  still  a  matter  of  dispute  between 
the  parties,  to  be  referred,  in  case  of  necessity,  to 
arbitration,  as  agreed  between  the  parties. 

12.  The  ship  arrived  in  London  on  the  23rd 
March  1865,  and  at  once  commoDced  unloading. 

13.  The  cargo  was  of  value  sufficient  to  cover 
the  plaintiff's  said  claims  for  freight*  dead  freight 
and  demurrage. 

14.  The  de^ndants  were  the  consignees  named 
in  the  bill  of  lading,  and  the  property  in  the  goods 
was  vested  in  the  defendants  upon  and  by  virtue  of 
such  consignment.  The  defendants  had  no  notice 
untill  the  arrival  of  the  ship  in  London  of  the  aaid 
claims  of  the  plaintiff,  but  a  copy  of  the  charter 
party  had  been  sent  to  the  deiendants  with  the 
original  bill  of  lading. 

1^.  The  plaintiff  claimed  a  lien  on  the  goods  for 
the  amount  of  his  claims  for  dead  freight  and 
demurrage,  and  ultimately  delivered  the  goods  to 
the  defendants  upon  the  terms  that  such  delivery 
should  not  prejudice  the  plaintiff *s  claim  if  any, 
to  a  lien  upon  the  goods  for  such  amounts.  The 
question  for  the  opinion  of  the  court  was  whether 
the  plaintiff  had  a  lien  upon  the  cargo  as  against 
the  defendants  for  the  said  amounts,  or  anv,  and 
which  of  them.  The  Court  of  Queen's  Bench  gave 
judgment  on  the  26th  Jan.  1870,  for  the  plaiatiflf 
for  qOI.  for  demurrage,  and  for  the  defendants  as 
to  the  dead  freight  and  damages  for  detention 
beyond  the  days  allowed  for  demurrage.  This 
judgment  was  pronounced  by  the  court,  without 
arguments  having  been  heard,  on  the  authority  of 
decided  cases. 

The  plaintiff  brovght  error  on  the  ground  that 
he  was  entitled  to  judgment  on  all  three  claims  ; 
and  the  defendants  also  alleged  error  on  the 
ground  that  they  were  entitled  to  judgment  as  to 
the  demurrage  also. 

Nov.  29,  1870,'- Watkin  WiUiams  (A  L.  8mUh 
with  him),  for  the  plaintiff,  cited 
Phillips  v.  Bodie,  15  East,  547 ; 
Birley  y.  Gladstone,  3  M.  &  G.  205 ; 
Bannister  Y.  Breslauer,  16  L.  T.  Bep.  N.  S.  418: 

L.  Eep.  2C.  P.497: 
ChappelY,  Comfort,  4i  L.  T.  Eep.  N.  S.  448 ;  10  C.  B., 

N.  S.  80^  810  • 
Wegener  v.  ISmith,  24  L.  T.Bep.  76;  15  C.  B.  285  ; 
Kern  v.  Deslandes,  10  C.  B.,  N.  8.,  205 ; 
Fry  V.  The  Chartered  Mercantile  Bank  of  England. 

14  L.  T.  Eep.  N.  S.  709  ;L.  Eep.  1  C.  P.  68© ; 
Pearson  v.  Qoschen,  10  L.  T.  Eep.  «.  S.  658 ;  17  C.  B.. 

N.  S.,  352 ; 
Kirchner  v.  Venus,  12  Moo.  P.  C.  361. 
Feb.  1,  1871.— Sir  G.  Honyman,  Q.  0.  (Lanyon 
with  him),  referred  to 

(a)  The  bill  of  lading  was  a  printed  form,  the  words 
here  in  italics  were  written. 
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PendersenY,  Lotinga,  28  L.  T.  Bep.  267 ; 

OgUihy  V.  Tglesias.Sl L. T.  Eep.  234 ;  E.  B.  &E.  930 ; 

Gunn  V.  Tyrie,  34  L.  J.  124,  Q.  B. ; 

Crogg  ▼.  PakUano,  23  L.  T.  Bep.  N.  S.  420 ;  L.  Bep. 
6EX.9; 

Smith  y.  Sievehmg,  26  L.  T.  Bep.  177, 182 ;  5E.  &B. 
589  * 

JfiWtn  T.  Perez,  3  L.  T.  Bep.  N.  S.  736 ;  3  E.  &  E. 
495; 

Rus$ell  T.  Nieman,  10  L.  T.  Bep.  N.  S.  786 ;  17  C.  B., 
N.  S.,  163; 

Be  The  Norway,  10  L.  T.  Bep.  N.  S.  40 ;  1  Bro.  &  Lush. 
226. 
The  argumeDts  are  sufficiently  stated  in  the 
following  elaborately  prepared  judgments : 

Our.  adv.  vull. 
June  15.— Clbasby,  B.— In  this  oase  the  defen- 
dants were  the  holders  of  a  bill  of  lading  of  the  oargo 
of  the  ship  Superior,  of  which  the  plaintiff  was 
owner.  The  vessel  had  been  chartered  for  a  voyage 
from  Sulina  to  London.  Upon  the  arrival  of  the  ship 
at  the  port  of  discharge  the  plaintiff  claimed  a  lien 
upon  ihe  cargo  for  ten  days'  demurrage,  for  a 
proper  allowance  for  a  farther  period  of  detention, 
and  for  dead  freight.  The  Court  of  Queen's  Bench 
held  the  plaintiffen titled  to  tho  claim  for  demur- 
rage, bnt  disallowed  the  claim  for  dead  freight  and 
for  detention.  Error  has  been  brought  in  this 
court,  and  the  case  has  been  fully  argued.  I  am 
of  opinion  that  the  judgment  of  the  Queen's 
Bench  should  be  affirmed  so  far  as  relates  to  the 
demurrage  allowed,  and  to  the  claim  for  detention 
disallowed.  But  it  appears  to  me  that  the 
plaintiff  is  also  entitled  to  the  claim  for  dead 
freight.  The  charter  party  is  between  Gray,  the 
managing  owner,  and  B.  Carnegie,  of  London, 
charterer,  and  contains  a  clause  which  is  now  not 
nnosual,  viz.,  that  the  charterer's  responsibilities 
are  to  cease  on  shipment  of  the  oargo,  provided 
it  be  of  sufficient  value  to  cover  the  freight  and 
charges  on  arrival  at  the  port  of  discharge ;  and 
gives  the  owner  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight,  demurrage,  and  average, 
The  first  question  to  be  considered  is  to 
what  extent  could  the  lien  bo  enforced  as 
between  the  parties  to  the  charter  party. 
The  charter  party  allows  fifty  running  days  for 
loading  the  oargo,  which  is  to  be  discharged  as 
&8t  as  the  ship  can  put  the  oargo  out,  and  ten 
days  are  to  be  allowed  on  demurrage  over  and 
above  the  laying  days  at  8L  per  day.  Now  the 
word  demurrage  has  a  known  legal  meaning,  viz., 
the  additional  period  during  which  the  vessel  may 
remain  by  agreement  of  the  parties.  It  was  said 
upon  the  argument  that  by  the  understanding  of 
shipowners  and  charterers  it  had  a  more  extensive 
signification,  and  embraced  the  further  period 
beyond  the  demurrage  days  during  which  the 
vessel  was  detained,  if  that  be  so,  evidence  that 
in  such  a  document  as  a  charter  party  the  word 
was  so  usually  understood  should  have  been  given, 
and  the  opinion  of  the  jury  taken,  but  in  the 
absence  of  all  evidence  we  must  give  to  the  word 
demurrage  its  known  legal  meaning,  and  this 
excludes  from  the  operation  of  the  lien  the  claim 
for  damages  caused  by  further  detention.  As 
T^ards  the  claim  for  lien  in  respect  of  demurrage, 
I  do  not  see  how  there  can  be  any  doubt  about  its 
existing  under  the  charter  party.  It  appears  clear 
to  me  that  whether  the  demurrage  days  are  oc- 
cupied in  the  loading  of  the  ship  or  in  the  dis- 
cbarge of  it,  the  charterer  is  equally  discharged 
from  personal  liability  as  soon  as  a  sufficient  cargo 
» loaded,  and  that  in  that  case  the  daim  of  the 


owner  in  respect  of  it  exists  only  by  virtue  of  the 
lien  which  is  given  by  agreement.  This  is  in  con- 
formity with  the  judgment  of  tho  Court  of  Com- 
mon Pleas  in  the  case  of  Bannister  v.  Bre8' 
lauer  (eup.)  Am  regards  the  lien  for  dead  freight, 
I  can  see  no  sufficient  reason  why  it  should  not 
be  conferred  by  the  charter  party.  Dead  freight 
is  an  expression  having  a  well  known  signi- 
fication, viz.,  the  freight  which  would  have  been 
payable  for  that  part  of  the  vessel  which  has  not 
been  occupied  by  merchandise,  but  ought  to  have 
been.  I  understand  the  objection  to  the  lien  ex- 
isting in  this  case  to  be,  that  under  this  charter 
the  claim  for  dead  freight  must  be  a  claim  for  un- 
liquidated damages,  and  that  the  expression  has 
found  its  way  into  this  charter  from  others  where 
the  claim  would  be  for  liquidated  damages,  and 
that  as  applied  to  a  claim  for  unliquidated 
damages  there  would  be  such  delay  in  the  delivery 
of  the  goods,  and  such  inconvenience  in  enforcing 
it,  that  it  must  be  regarded  as  appljring  only  to  a 
charter  where  the  claim  for  dead  Dreiccht  would  be 
in  the  nature  of  a  debt.  This  appears  to  have 
been  the  view  taken  of  the  subject  by  the 
Court  of  Common  Pleas  in  the  case  of  Pearson 
V.  Goechen  (17  0.  B.,  N.  S.,  352).  It  was  there 
said  that  the  words  "  dead  freight "  were  part  of  a 
printed  form  and  ought  to  be  rejected  from  such  a 
contract  as  the  present  one.  But  the  reason  giyen 
does  not  apply  to  the  present  case.  Upon  looking 
at  the  printed  parts  of  the  charter  the  words  whicn 
give  the  lien  for  dead  freight  are  in  print,  but  so 
are  the  words  which  make  the  claim  for  dead 
freight  a  claim  for  unliquidated  damages.  The 
printed  pait  provides  for  the  charterers  loading  a 
lull  cargo  of  grain,  seed,  or  other  stowage  goods, 
and  the  freight  is  to  be  paid  at  so  much  per 
quarter  of  com,  and  for  other  grain,  seed,  or 
stowage  goods  in  proportion  according  to  the 
Baltic  printed  rates  ;  so  that  one  cargo  might  be 
more  profitable  to  some  extent  than  another,  and 
the  calculation  of  damages  for  dead  freight  would 
be  complicated  by  that  consideration.  In  the 
charter,  as  it  stands  altered  in  writing,  the  calcu- 
lation would  be  simple.  It  obliges  the  charterer 
to  load  a  full  cargo,  and  make  the  freight  payable 
at  so  much  per  100  pieces  of  oak  staves  and  other 
cargo  in  fair  proportion.  It  does  not  make  the 
freight  payable  m  respect  of  different  cargo 
according  to  different  specified  rates,  so  as  to  miJce 
the  freight  earned  vary  with  the  cargo  carried. 
But  whatever  be  the  cargo  carried  it  would  be 
paid  at  the  same  rate  as  if  all  had  been  oak  staves, 
so  that  although  the  claim  in  form  would  be  as 
damages  for  not  loading  a  complete  cargo,  yet  as 
soon  as  the  capacity  of  the  vessel  for  carrying  oak 
staves  is  ascertained  the  claim  is  liquidatea  by 
deducting  the  freight  actually  carried.  The  ship- 
owner could  at  once  make  his  claim  for  the  knowii 
capacity  of  the  ship,  and  he  would  do  so  at  his 
peril  if  he  claimed  too  much  aud  refused  to 
deliver :  and  any  two  captains  in  the  docks  could 
settle  the  amount.  I  am  informed  that  in  a  case 
like  the  present  the  House  of  Lords  has  decided 
very  lately  that  the  lien  for  dead  freight  applies. 
Some  of  my  learned  brothers  have  seen  a  note  of 
the  case  and  will  refer  to  the  name  and  particulars 
of  it.  If  there  was  any  authorised  report  of  the 
case  I  should,  of  course,  have  referred  to  it  and 
corrected  my  judgment  by  it,  if  necessary ;  so  far 
as  I  can  collect  no  correction  would  have  been 
necessary.    If  there  was  a  serious   dispute  the^T 
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cargo  would  be  delivered  either  npon  a  deposit  of 
a  earn  of  money  at  a  banker's  or  upon  security 
by  bond.    The  lien  for  a  general  average  involves 
much  greater  difficulties.    It  appears   to  have 
always  existed  independent  of  contract  both  by  the 
civil  law  and  onr  law  (Abbot  on  Shipping,  p.  242, 
5th  edit.)  :  and  by  the  American  law  (which  does 
not  lightly  esteem  convenience)  the  captain  may 
detain  the  goods  until  a  bond  to  pay  the  sum 
contributable  is  paid,  or  even  until  the  amount 
is   paid  (Kent's   Commentaries,  vol.  8,  p.  339, 
10th  edit.)    It  is  expressly  contracted  for  in  the 
present  case.    Now,  we  know  how  many  weeks 
or  months  the  adjustment  of  a  general  aver- 
age claim  may  take,  and  what  questions  arise  as  to 
the  proper  item  for  allowance,  and  yet,  practically, 
it  never  interferes  with  the  delivery  of  the  cargo, 
proper  security  being  given  as  a  matter  of  course 
to  pay  what  in  the  result  is  found  to  be  due.    The 
rule  contended  for  by  the  defendant,  and  which 
is  to  some  extent  sanctioned  by  Pearson  v.  Ooschen 
(ettp.),  would  come  to  this,  that  the  only  case  in 
which  there  is  a  lien  for  dead  freight  it  is  not  for 
dead  freight  at  all.    If  there  is  an  agreement  to 
pay  so  much  a  ton  upon  the  carrying  capacity  of 
the  ship,    it  matters  not  whether  the  ship    is 
full  or  empty,  the  same  sum  is  to  be  paid  by  the 
agreement,  and  there  is  nothing  like  dead  freight 
in  the  transaction ;  yet  it  is  said  that  the  clause 
for  dead  freight  was  intended  to  apply,  and  can 
only  apply,  to  such  a  charter  party.    But  if  the 
agreement  is  to  load  a  full  cargo,  and  to  pay 
so  much  a  ton  for  the  cargo  delivered,  then,  if  a 
short    cargo    is    loaded,    there    is   a    claim   for 
dead  freight ;   in  other  words,  the  freight  does 
not  exist,   or  is   dead,   which   would   have  ex- 
isted if  the  cargo  had  been  loaded,  and  in  this, 
which  is  the  only  real  case  of  dead  freight,  the 
i^reed  lien  for  dead  freight  is  said  not  to  be  applic- 
able, and  in  that  way  the  agreement  of.  the  parties 
is  set  aside.    As  regards  authority  the  judgment 
of  all  the  Judges  in  the  case  of  Birley  v.  Gladstone, 
17  C.  B.  N.  S.,  352,  may  be  regarded  as  almost  in 
poiuD,  in  favour  of  the  view  above  taken.    In  that 
case  the  freighter  engaged  to  ship  a  full  cargo,  and 
was  to  pay  21,  bs.  per  ton  for  salt  on  the  voyage 
out,  and  121,  per  ton  of  flax  and  hemp,  and  SI,  per 
ton  for  tallow  on  the  voyage  home.    There  was  a 
claim  for  dead  freight,  S721, 12g.,  in  respect  of  space 
unoccupied.  The  question  argued  was,  whether  the 
general  clause  in  the  charter  party,  by  which  the 
shipowner  bound  the   ship  and  tacKle,   and  the 
freighter  bound  the  cargo,  under  a  penalty  for  the 
due  performance  of  aU  the  covenants,  amounted  to 
a  contract  that  the  shipowner  should  have  a  lien 
for  dead  freight.    It  was  held  that  it  did  not ;  and 
the  ground  of  decision  was  that  this  clause  was 
intended  to  give  mutual  remedies,  and  as  it  would 
not  operate  to  give  the  freighter  a  lien,  so  it  was 
not  intended  to  give  the  shipowner  a  lien.    But  it 
was  never  suggested  that  if  there  was  a  contract 
for  a  lien  in  respect  of  dead  freight,  it  would  not 
apply  to  such  dead  freight  as  the  present,  because 
it  was  unliquidated.    The  case  of  Phillips  v.  Eodie 
(15  East,  547),  is  in  entire  conformity  wiih  this 
decision.    I  think  it  will  appear  that  one  of  the 
learned  judges  who  decided  the  case  of  Pear- 
son  V.   Ooschen    (sup.),    was    under  an  errone- 
ous  impression  as  to   the  effect  of  the  above 
two    cases,    though     the     error    was    corrected 
by  the  other  learned  judge,  Mr.  Justice  Willes. 
In  reality  the  inconvenience  seems  to  be  rather 


one  suggested  in  the  interpretation  of  the  contract 
than  felt  by  the  merchant  in  acting  upon  it.    I  do 
not  think  that  we  can,  upon  the  ground  of  inoon- 
venience,  set  aside  a  contract  giving  a  certain 
security  for  dead  freight,  which  must  mean  the 
dead  freight  accruing  under  the  same  contract. 
To  do  so  would  be  rather  adopting  that  construc- 
tion which  has  been  much  condemned,  and  which 
the  doctors  called  interpretatio  viperina,  because  it 
destroyed  the  text.      If  the  construction  of  the 
charter  party  which  I  have  arrived  at  is  the  proper 
one,  the  remaining  question  is  whether,  on  the  bill 
of  lading,  the  right  of  lien  for  the  demurrage  and 
dead  freight  is  retained  as  against  the  holders  pf 
that  document.    Upon  the  particular  words  useid 
in  this  as  in  similar  documents,  such  as  policies  of 
insurance,  there  is  abundant  room  for  ingenious 
argument,  both  as  regards  the  printed  part—"  he 
or  they  paying  freight  or  demurrage  if  any  should 
be  incurred,"  and  upon  the  written  addition,  **  and 
other  conditions,-'  coming  in  so  awkwardly  as  it 
does  between  the  words  "freight"  and  "demur- 
rage."   But,  taking  it  altogether,  the  effect  of  it 
seems  to  me  to  be  clear  enough ;  when  given  to 
the  charterer  it  was  intended  to  retain  the  whole 
right  of  lien,  and  the  fair  meaning  of  the  word  is 
to  do  so.     It  was  contended  by  the  defendants 
that  the  words  "  if  any  should  be  incurred  "  showed 
that  the  demurrage  previously  incurred  could  not 
be  intended.    But  these  words  are   part   of   the 
usual  form,  and  are  in  general  really  superfluous, 
because  demurrage  cannot  be  payable  unless  it  has 
been    incurred.    It   would  be  unwarrantable  to 
make  the  effect  of  such  an  instrument  depend 
upon  the  retaining  of  words  generally  inoperative. 
And,  on  the  other  side,  it  may  be  said  that  the 
word  "  demurrage  "  in  the  bill  of  lading  must  refer 
to  demurrageat  the  port  of  loading,  because,  accord- 
ing to  the  language  of  the  charter  party,  none 
could  be  contemplated  at  the  port  of  discbarge. 
And  it  may  be  observed  that  although  the  words 
are  generally  inoperative  as  regards  the  right  to 
demurrage,  yet  they  prevent  the  bill  of  lading  from 
containing  an  admission  that  demurrage  is  due, 
and  this  would  bo  a  good  reason  for  retaining 
them  in  the  present  case,  because  by  the  charter 
party  days  of  frost  are   not   to  be  included   in 
the  loading  days,  and  it   might   not   be   known 
or    agreed   how   much    of  the    delay  was  from 
that  cause.      It  appears   to  me,  however,   suffi- 
cient   to    say    that  the   language    in    the    pre- 
sent bill   of  lading  includes   all   the  conditions 
in  the  charter  party  upon  the  performance  of 
which  the  cargo  is  to  be   delivered — viz.,  pay- 
ment of  freight,  demurrage,   dead   freight,   and 
average.    This  construction  is  in  conformity  with 
the  authorities  which   have   been   decided  upon 
the  effect  of  the  word  "  conditions  "  in  such  a 
document.     In  Wegener  v.  Smith  (sup.),  the  words 
of    the  bill  of    lading    were    "and  other    con- 
ditions as  per  charter  party,"  and  the  Court  of 
Common  Pleas  held  that  the  word  "  conditions  " 
made  demurrage  due  under  the  charter  party  pay- 
able upon  delivery.   And  this  decision  was  entirely 
approved  of  by  the  Court  of  Queen's  Bench  in 
Smith  V.  Sieveking  (4  E.  &  B.,  p.  945),  though  in  that 
case  the  only  words  being  "  paying  for  the  goods 
as  per  charter  party,"  the  court  held  the  fair  mean- 
ing of  those  words  was  payment  of  freight  at  the 
rate  in  charter  party.    Error  was  brought  in  the 
Exchequer  Chamber,  and  the  case  was  considered 
too  clear  for  argument.    A  remark  was  made  re- 
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ferring  to  the  demarrage  incurred  before  the 
signiDg  of  the  bill  of  lading  not  being  covered  by 
the  langnage,  bat  this  was  not  the  groand  of 
decision  which  Parke,  B.  stated  to  be  that  the 
words  ** payment  for  the  goods"  meant  payment 
for  the  carriage  of  the  gowia.  There  is  no  aatho- 
rity  giving  a  different  meaning  to  the  word  "  con- 
ditions," and  it  is  the  only  rational  meaning  of  the 
word,  coupled  as  it  is  with  "freight  and  de- 
murrage," and  thns  signifying  those  payments 
provided  for  by  the  charter  to  be  madeoD  delivery, 
or  as  a  condition  for  delivery.  It  mast  be  taken 
by  the  reference  in  the  bill  of  lading  to  the  charter 
party  that  the  defendant  had  notice  of  the  con- 
tents ;  it  indeed  was  admitted  upon  the  argument 
that  be  had  received  a  cop^  of  it,  so  that  he  knew 
all  the  conditions  upon  wnich  the  cargo  was  de- 
liverable. I  am  therefore  of  opinion  that  the 
Queen's  Bench  were  right  in  giving  the  plaintiff 
the  demurrage,that  they  were  right  in  withholding 
the  damages  for  the  detention,  that  they  would  be 
right  in  giving  the  dead  freight,  and  that  their 
judgment  must  be  corrected  to  that  extent.  I 
will  only  add  that  from  what  we  were  told  took 
place  npon  the  argument  of  this  case  in  the  court 
below  there  is  no  reason  for  supposing  that  the 
Court  of  Queen's  Bench  would  not  have  given  the 
dead  freight  if  they  had  not  felt  bound  by  the 
decision  in  Pearson  v.  Ooachen  {sup.) 

Brbtt,  J.'^This  is  a  special  case  stated  in  an 
action  in  which  the  plaintiff  sued  the  defendants 
for  dead  freight  and  demurrage.  The  plaintiff  was 
the  owner  of  a  ship  called  the  Suparior,  The  de- 
fendants were  merchants  in  London,  and  con- 
signees of  certain  timber  shipped  on  board  the 
ship.  The  plaintiff  chartered  the  ship  to  one 
Carnegie.  By  the  charter  party  the  ship  was  with 
all  convenient  speed  to  sail  and  proceed  to  Sulina, 
and  there  load  from  the  factors  of  the  freighter 
a  full  and  complete  cargo  of  staves,  grain,  steed, 
or  stowage  goods  or  lawful  merchandise,  which 
the  menmant  bound  himself  to  ship,  and  being  so 
loaded  should  therewith  proceed  to  London  and 
deliver  the  same  on  being  paid  freight,  according 
to  certain  specified  rates.  The  freight  to  be  paid  in 
cash  on  unloading  and  right  delivery  of  the  cargo, 
fifty  running  days,  not  to  count  before  15th  Oct., 
if  required  by  merchants'  agents,  are  to  be  allowed 
if  the  ship  is  not  sooner  despatched,  for  loading, 
and  to  be  discharged  as  fast  as  ship  can  put  the 
cargo  oat :  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days  at  82.  per  day ;  the 
owners  to  have  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight,  demurrage,  and  average ; 
and  the  charterer's  responsibilities  to  cease  on 
shipment  of  the  cargo,  provided  it  be  of  sufficient 
value  to  cover  the  freight  and  charges  on  arrival 
at  port  of  discharge.  The  ship  proceeded  to  Sulina 
and  loaded  a  short  cargo.  The  cargo  was  shipped 
fa^  the  charterer's  agents.  A  bill  of  lading  was 
signed  by  the  captain  for  283,182  staves  to  be 
delivered  at  the  port  of  discharge  as  per  charter 
party  unto  order  or  assigns,  he  or  they  payinp^ 
freight  and  all  other  conditions,  or  demurrage,  if 
any  should  be  incurred,  for  the  said  goods  as  per 
charter  party.  The  claim  for  cargo  short  shipped 
(claimed  as  dead  freight)  was  3642. 198.  5^.  The 
clabn  for  demurrage  in  respect  of  the  ship 
being  detained  ten  days  on  demurrage  proper 
at  the  port  of  loading  was  802.,  and  there  was  a 
further  claim  of  reasonable  damases  for  eighteen 
days'  detention  at  the  poit  of  loading  beyond  the 


ten  demurrage  days.  The  defendants  were  the 
consignees  of  the  goods  named  in  the  bill  of  lading, 
and  the  property  in  the  goods  vested  in  them  upon 
and  by  virtue  of  the  consignment.  The  plaintiff 
claimed  a  lien  on  the  goods  mentioned  in  the  bill 
of  lading  for  the  dead  freight  and  demurrage,  and 
damages  in  nature  of  demurrage,  which  he  alleged 
to  be  due.  It  was  argued  on  behalf  of  the  plain- 
tiff, that  he  could  have  had,  by  virtue  of  the 
charter  party,  a  lien  on  the  goods  shipped  for  the 
dead  freight,  demurrage,  and  damages,  if  the  cargo 
had  not  been  of  sufficient  value  to  cover  freight 
and  charges,  &c.,  but  as  the  cargo  was  of  sufficient 
value,  the  charterer's  responsibility  under  the 
charter  party  had  ceased,  and  that,  consequently, 
the  bill  of  lading  ought  to  be  construed  more 
favourably  for  the  shipowner,  and  that  the  plain- 
tiff had  a  lien  on  the  goods  to  be  delivered  accord- 
ing to  the  bill  of  lading;  because  the  bill  of  lading 
by  reference  imposed  upon  the  goods  to  be  deli- 
vered under  it  at  the  port  of  discharge,  the  lien 
from  which  the  charterer  was  relieved  under  the 
charter  party,  and  authorised  the  plaintiff  to  exer- 
cise that  lien  in  respect  of  what  had  occurred  at 
the  port  of  loading  against  the  defendants,  the 
holders  of  the  bill  of  Jading  at  the  port  of  dis- 
charge, and  the  owners  of  the  goods  mentioned  in 
it.  It  was  contended,  on  behalf  of  the  defendants, 
that  the  printed  words  in  the  charter  party,  which 
were  supposed  to  give  a  lien  for  dead  freight  had 
no  effect,  because  no  charge  for  dead  freight  was 
stipulated  for  in  the  charter  party ;  that  the  non- 
responsibility  of  the  charterers  was  applicable  only 
to  aefaults  which  might  occur  after  the  sailing  of 
the  ship  from  the  port  of  loading ;  that  the  bill 
of  lading  incorporated  only  such  stipulations 
of  the  charter  party  as  were  applicable  to  the  goods 
mentioned  in  it,  and  which  might  take  effect  in 
respect  of  those  goods  only,  and  that  the  claims  . 
of  the  plaintiff  in  the  present  action,  even  though 
they  might  come  witnin  the  terms  of  the  charter 
party,  were  not  such  claims  as  were  imposed  on 
the  defendants  by  the  bill  of  lading.  These  argu- 
ments raise  two  questions,  namely,  first.  What  is 
the  right  construction  of  the  charter  party  P  and, 
secondly.  What  is  the  right  construction  of  the  bill 
of  lading  P  As  to  the  charter  party,  I  am  of 
opinion  in  the  first  place,  that  it  gave  no  lien  to 
the  shipowner  for  dead  freight.  It  seems  to  me 
that  a  charter  party  which  leaves  the  damages  to 
be  recovered  in  respect  of  short  loading  unspeci- 
fied, and  therefore,  at  large,  gives  no  claim  for 
dead  freight  properly  so  called.  Such  a  claim  for 
unliquidated  daniages  is  not  dead  freight  (per 
WiUiams  and  Wiles,  JJ.,  in  Pearson  v.  Ooschen 
(17  0.  B.,  N.  S.,  352),  and  as  I  have  always  under- 
stood, was  intended  by  Lord  Ellenborough  in 
Phillips  V.  Bodie  (15  East,  p.  555).  I  always 
thought  that  that  great  judge  was  pointing  out 
that  although  many  people  called  unascertained 
damages  for  not  loaaing  a  full  cargo  dead  freight, 
they  were  wrong.  And  inasmuch  as  the  charter 
party  gives  an  express  lien  in  terms  for  dead 
freight  only,  it  is  not  to  be  construed  as  giving 
it  for  unliquidated  daniages  for  not  loading  a  full 
and  complete  cargo.  Speaking  of  a  similar  claim 
in  respect  of  prepaid  freight,  which  was  not  freight 
in  its  ordinary  sense.  Lord  Kingsdown  laid  it 
down  that  "  where  parties  instead  of  trusting  to 
the  general  rule  of  law  with  respect  to  freight,  have 
made  a  special  contract  for  themselves  for  a  pay- 
ment which  is  not  freight,  it  must  depend  upon  the 

Digitized  by  V^:r005lC 


120 


MARITIME  LAW  CASES. 


Ex.  Ch.] 


Gray  r.  Oare  and  anothbr. 


[Ex.  Ch. 


terms  of  that  oontraot  whether  a  lien  rloes  or  does 
not  exisb,  aod  that  when  the  contract  made  gives 
no  lien  the  law  will  not  supply  one  by  implication 
(Kirchner  v.  Venus,  12  Moo.  P.  0.  C,  p.  398),  and 
the  application  of  this  doctrine  to  the  present  case 
is  not  affected  by  the  printed  clause,  which  would, 
if  there  had  been  any  dead  freight  stipulated  for 
by  the  charter  party,  have  given  an  absolute  lien 
for  it :  (Pearson  v.  Ooschen,  17  0.  B.,  N.  S.,  p.  352). 
That  case  seems  to  me,  if  I  may  be  allowed  to  say 
so,  righbly,  and  according  to  the  true  mode  in 
which  the  courts  ought  to  deal  with  mercantile 
business,  to  point  out  a  necessary  and  timely  modi- 
fication of  the  older  rule  of  construction  as  to 
giving,  if  possible,  a  meaning  to  every  term  in  the 
contract  in  cases  where  a  modern  mercantile  in- 
strument  is  known  to  be  in  a  printed  and  f^eneral 
form,  with  parts  of  it  to  be  filled  up  in  writing,  to 
apply  it  to  particular  transactions.      As  to  the 
seoond  point  argued  with  regard  to  the  charter 
party,  namely,  that  the  liability  of  the  charterer 
in  respect  of  damages  for  short  loading  and  for 
demurrage  and  damages  for  detaining  the  ship  at 
the  port  of  loading  beyond  the  demurrage  days, 
ceased  on  the  loading  on  board  the  ship  of  a  cargo 
of  sufficient  value,  and  that  as  a  consequence,  the 
bill  of  lading  ought  to  be  construed  in  favour  of 
the  shipowner,  so  as  to  throw  the  burden  of  the 
lien  on  the  consignee  nnder  the  bill  of  lading  at 
the  port  of  discbarge,  I  cannot  agree  that  the 
second  proposition  could  properly  be  affirmed, 
merely  because  the  first  were  made  good.    But, 
further,  I  do  not   think  that   the   first    propo- 
sition   is  sound.      With    all    respect    for    the 
1'udges  who  decided  Bannister  v.  Breslauer  (sup.), 
think  that  their  interpretation  of  the  charter 
party  was  too  severe.  The  case  was  decided  on  de-  • 
murrer.     The  judges  relied  much  on   the    lien 
given  in  respect  of  demurrage  which  they  assumed 
was  for  delay  at  the  port  of  loading.    But  if  by 
other  terms  of  the  charter  party  than  those  which 
were  before  the  court,  demurrage  was  stipulated 
for  in  respect  of  delay  in  loading  at  the  port  of 
discharge,  the  chief  ground  on  which  they  based 
their  interpretations  would  be  cut  away.    I  cannot 
but  think  that   the  safer  and  juster,  and  more 
correct  construction  of  the  clause  then  and  now 
under  discussion  is,  that  it  absolves  the  charterer, 
when  once  a  cargo  of  sufficient  value  is  on  board, 
from  all  liabilities  which,  but   for  it,  he   might 
incur  in  respect  of  anything  happeninfl;  after  the 
sailing  of  the  ship  or  more  properly  speaking  after 
the  bill  of  ladingjs  given,  as  it  were,  to  replace  the 
charter  party.    The  next  question  is,  wlutt  is  the 
true  construction  of  the  bill  of  lading  P    Even  if 
the  charter  party  does  give  to  the  shipowner  the 
alleged  lien  with  regard  to  the  alleged  dead  freight, 
the  demurrage  and  damages  in  nature  of  demur- 
rage, is  such  lien  imposed  upon  the  goods  men- 
tioned   in    the    bill    of   lading    as    against  the 
defendants  the  owners  of  such  goods  and   con- 
signees of  them  under  the  bill  of  lading  P     The 
answer,  as  it  seems  to  me,  depends  entirely  on  the 
oonstruction  to  be  put  on  the  terms  of  the  bill  of 
lading.    Upon  that  construction  alone  depends  the 
question  wnether  there  is  any  evidence  from  which 
a  contract  between  the  plaintiff  and  the  defen- 
dants to  the  effect  contended  for  by  the  plaintiff 
can  be  implied.    The  rule  or  canon  of  construc- 
tion is  to  be  deduced  from  the  cases  which  have 
been  cited.    In  Smith  v.  Sievekvng  (4  E.  &  B.  985) 
the  action  was  brought  a««inst  the  consignee  at 


the  port  of  discharge  under  the  bill  of  lading  for 
demurrage  incurred  at  the  port  of  loading.  By  the 
terms  of  the  bill  of  lading,  which  was  for  the  whole 
cargo,  the  goods  were  to  be  delivered  in  London 
to  order,  &c.,  he  or  they  paying  for  the  said  goods 
as  per  charter  party.  By  the  charter  party  an 
ascertained  sum  of  5Z.  per  day  was  stipulated  for 
as  demurrage  for  delay  at  the  ports  of  loading  and 
discharge  ;  and  it  was  agreed  and  understood 
that  for  the  payment  of  all  freight  and  demurrage 
the  captain  should  have  an  absolute  lien  and 
charge  on  the  cargo.  The  Court  of  Queen's  Bench 
decided  in  favour  of  the  defendants  (4  E.  Si;  B. 
945),  and  Parke,  B.,  in  affirming  that  decision 
in  the  court  of  error  (5  E.  &  B.  590),  said, 
"  In  this  case  you  must  contend  that  the  con- 
signor at  the  port  of  discharge  contracted  to 
pay  for  the  antecedent  delay  of  the  charterer, 
which  occurred  at  the  port  of  loading  before  the 
consignee  had  an3rthiag  to  do  with  either  goods 
or  ship.  Such  a  contract  is  one  which  requires 
strong  evidence  to  support  it,  for  it  is,  to  say  the 
least,  not  a  reasonable  one."  In  Ohappell  v.  Gam- 
fort  (10  C.  B.,  N.  S.  802)  the  action  was  against 
the  indorsees  of  the  bill  of  lading  for  demurrage 
at  the  port  of  discharge.  By  the  charter  party 
sixteen  lay  days  were  allowed  for  loading  and  un- 
loading, and  there  was  demurrage  at  2L  per  day 
for  any  detention  beyond  that  time.  By  the  bill 
of  lading  the  goods  were  deliveraole  to  order 
"  paying  freischt  as  per  charter  party,"  and  there 
was  a  memorandum  written  in  the  margin,  "  there 
are  eight  working  days  for  unloading  m  London." 
Upon  this  memorandum  the  claim  was  founded. 
The  court  gave  judgment  for  the  defendants. 
Willes,  J.  says, "  It  may  be,  and  it  does  often 
happen,  that  the  person  who  receives  the  goods 
intends  to  pay  all  the  charges  mentioned  in  the 
charter  party.  Bnt  when  it  is  intended  that  such 
an  obligation  should  be  imposed  upon  him  it  should 
be  done  in  plain  words,  as  was  done  in  Wegener  v. 
Sfnith  (15  0.  B.  285)  and  other  cases  where  by  the 
terms  of  the  bill  of  lading  the  goods  were  made 
deliverable  to  order  against  payment  of  the  agreed 
freight,  and  other  conditions  as  per  charter  party." 
And  at  the  end  he  says,  "  There  must  be  a  plain 
intention  expressed  that  the  consignee  of  the  bill 
of  lading  is  to  pay  demurrage  before  he  can  be 
charged  with  it.  This  is  an  established  rule  to 
which  it  is  highly  important  to  adhere,"  So  in 
Fry  V.  The  Chartered  Mercantile  Bank  of  India 
(L.  Rep.  1  0.  P.  689),  the  charter  party  made  the 
goods  deliverable  on  payment  of  freight  at  31.  lOs, 
per  ton,  the  ship  to  have  a  lien  on  cargo  for  freight. 
The  terms  of  the  bill  of  lading  were  "  freight  for  the 
said  cargo,  payable  in  London  as  per  charter  party." 
It  was  contended  that  the  defendants,  the  holders 
of  the  bill  of  lading,  were  liable  for  the  unpaid 
freight  of  the  whole  cargo.  The  court  decided 
against  the  claiuL  '*The  charter  party,"  says 
Erie,  C.J.,  "  also  contains  the  clause,  *  ship  to  have 
a  lien  on  the  cargo  for  freight,'  and  it  is  said  that 
this  entitled  the  shipowner  to  a  lien  on  each  part 
of  the  cargo  for  the  whole  freight.  I  think  the 
judgment  of  Willes,  J.  in  Ohappell  v.  Comfort 
applies  in  terms  to  this  case,  &c.  I  agree 
with  it  that  if  it  is  wished  to  include  more 
of  the  terms  of  the  charter  party,"  i.e.,  more 
than  to  make  the  freight  payable  as  per  charter 
words  "ought  to  be  introduced  into  the  biU  of 
lading,  which  would  show  that  intention  more 
plainly."  The  plaintiff's  connseli  howevery  relied 
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Btrongly  ou  the  case  of  Wegener  v.  Smith  (15  C.  B. 
285).  The  case  as  repoirted  states  that  the  actioo 
was  for  demmrage,  withoat  saying  whether  for 
delay  at  the  port  of  loading  or  discharge.  The 
charter  party  provided  for  the  delivery  of  the 
cam)  at  a  certain  measurement  freight, and  in  case 
of  aetention  the  captain  to  he  paid  5^.  for  every 
proveable  lay  day.  The  bill  of  lading  made  the 
goods  deliverable  to  order  "  against  payment  of 
the  agreed  freight,  and  other  conditions  as  per 
charter  party."  The  court  held  that  by  the  words 
*'  and  other  conditions/'  the  liability  to  pay  demur- 
rage was  incorporated  into  the  bill  of  lading,  and 
they  decided  in  favour  of  the  plaintiff.  This  would 
be  a  strong  case  in  favour  of  the  plaintiff  if  the 
demurrage  therein  claimed  had  been  in  respect  of 
delay  at  the  commencement  of  the  voyage,  *'  but  it 
has  been  ascertained  on  inquiry,*'  says  Lord  Camp- 
bell, in  Smith  v.  Sieveking  (4  B.  &  B.  951, 952),  that 
^  the  demurrage  sued  for  in  that  case  had  accrued 
in  the  port  of  delivery,  and  had  arisen  from  the 
default  of  the  defendant  in  not  sooner  receiving 
the  goods.'*  And  upon  the  case  being  again  cited 
in  the  court  of  error,  Jervis,  C.J.,  remarks  that 
"  the  action  was  for  demurrage  accruing  from  his 
(the  defendant's)  own  delay  in  the  port  of  dis- 
charge'•  (5  E.  &  B.  591).  These  remarks  were 
intended  to  point  out  that  the  case  is  not  incon- 
sistent with  the  doctrine  laid  down  in  Smith  v. 
Sievking,  The  case  of  Kern  v.  Deslandes  (10  C.  B. 
N.  S.  205)  was  also  relied  on,  and  certainly  in  it, 
effect  was  given  to  a  claim  of  a  lien  as  being  in- 
troduced from  the  charter  party  into  the  bill  of 
lading,  though  the  words  of  the  bill  of  lading  were 
only  "  he  or  they  paying  freight  for  the  said  goods 
as  usual."  Great  stress  was  laid  by  the  court  in 
Uiat  case  on  the  fact  that  the  defendants,  the  con- 
signees, claiming  under  the  bill  of  lading,  were 
mere  agents  of  the  charterers.  Unless  the  decision 
can  be  supported  on  that  ground,  which  it  seems 
unnecessary  at  present  to  determine,  I  think  it 
cannot  be  supported  at  all.  It  is  stated  with  some 
significance,  in  a  note  by  the  learned  reporters  at 
the  end  of  the  case,  that  *'  error  was  brought  upon 
ihis  judgment,  but  the  matter  was  compromised 
before  argument"  The  rule,  or  canon  of  construc- 
tion, seems  then  to  be  that  which  is  laid  down  by 
Wille«,  J.,  in  OhappeU  v.  Comfort  (10  0.  B.  802), 
namely,  that  no  liability  other  than  such  as 
naturally  attaches  in  respect  of  the  carriage  of  the 
particular  goods,  is  to  be  held  to  be  imposed  on  a 
consignee  of  goods  mentioned  in  a  bill  of  lading, 
unless  such  liability  is  clearly  imposed  by  plain 
words.  Applying  that  rule  to  the  bill  of  lading  in 
the  present  case,  it  seems  to  me  that  we  ought  not 
to  hold  that  any  liability  attached  against  the 
defendants  in  respect  of  dead  freight,  demurrage, 
or  damages  in  the  nature  of  demurrage, incurred  at 
the  port  of  loading.  The  words  "  and  all  other 
conditions  or  demurrage,  if  any  should  be  in- 
curred," are  satisfied  by  making  them  applicable  to 
dainagesin  the  nature  of  demurrage  for  any  delay 
which  may  occur  through  the  default  of  the  con- 
signee at  the  port  of  discharge.  Indeed,  they  are 
rather  apt  to  such  a  liability  in  the  present  case, 
because  by  the  charter  party  no  specified  number  of 
lay  days  is  allowed  at  the  port  of  discharge,  and  no 
demurrage,  strictly  so  called,  is  provided  for.  The 
ship  is  to  be  discharged  as  fast  as  she  can  put  the 
cargo  out.  The  bill  of  lading  may,  therefore,  be 
construed  as  if  the  phrase,  "conditions  or  de- 
murrage," were  intentionally  alt6matiye»  that  is 


to  say,  applicable  to  a  claim  which  may  more  pro- 
perly be  caLed  a  condition  in  the  nature  of  de- 
murrage, than  demurrage.  The  proposed  con- 
struction also  gives  full  value  to  the  words,  "for  the 
said  goods."  At  all  events  the  bill  of  lading  does 
not  clearly  and  plainly  apply  to  claims  made  in  re- 
spect of  transactions  which  occurred  before  the  par- 
ticular goods  were  on  board,  and  not  in  respect  of 
those  goods,  and  which  claims  therefore,  when 
made  against  persons  in  the  position  of  the  defen- 
dants, are,  to  say  the  least,  not  reasonable.  There- 
fore I  am  opmion  that  the  judgment  below 
ought  to  have  been  wholly  in  favour  of  the  defen- 
dants. I  think  that  the  part  which  was  in 
favour  of  the  plaintiff  for  801,  for  demurrage 
ought  to  be  reversed,  and  the  part  of  the  judg- 
ment which  was  in  favour  of  the  defendants,  as 
to  dead  freight  and  damages,  ought  to  be  affirmed. 
Since  this  case  was  argued,  and  since  this  judgment 
was  written,  our  attention  has  been  called  to  the 
case  of  M*Lean  v.  Fleming,  in  the  House  of  Lords 
(L.  Bep.  2  H.  of  L.  So.  128),  and  if  I  had  thought 
that  that  case  overruled  anything  I  have  said  in 
this,  I  should  have  willingly  bowed  to  it.  But  in 
that  case,  as  I  understand  the  judgment,  the 
charter  party  was  m  respect  of  the  carriage  of  a 
uniform  cargo,  and  the  freight  was  payable  at  a 
fixed  sum  per  ton,  and  the  charter  party  ascer- 
tained the  amount  of  the  cargo  that  was  to  bo 
loaded.  It  then  put  upon  the  charterers  the  lia- 
bility of  loading  a  full  cargo,  and  gave  a  lien  to  the 
shipowner  for  dead  freight,  ^w,  under  those 
circumstances,  it  was  pomted  out  by  some,  if  not 
all,  of  the  learned  lords  who  took  part  in  the  judg- 
ment, that  the  damages  for  not  loading  a  full  cargo 
were,  in  point  ot  fact,  ascertained,  because  they 
would  be  the  specified  amount  per  ton  upon  the 
quantity  that  was  really  ascertained ;  and  if  that 
were  so,  that  would  properly  be  dead  freight 
within  the  ordinary  meaning  of  the  term,  and  the 
lien  being  given  in  terms  for  dead  freight,  that 
case  would  be  within  the  reoognised  rule ;  and  as  I 
understand  their  Lordships,  they  deolioed  to  over- 
rule the  case  of  Kirchner  v.  Venus,  and  expressly 
declined  to  overrule  the  cose  of  Fea/reon  v.  Ooaehen, 
which  I  think  is  decided  on  valuable  principles, 
that  ought  to  be  generally  applied.  I  therefore  do 
not  consider  that  that  case  overrules  what  I  have 
said  of  this  charter  party.  With  regard  to  the 
question  of  the  bill  of  lading,  even  although  the 
charter  in  this  case  did  give  a  lien  for  dead  freight, 
it  seems  to  me  that  the  authority  in  the  House  of 
Lords  leaves  the  case  untouched,  because  the 
House  of  Lords  in  the  case  before  it  came  to  the 
conclusion  that  the  action  was  between  those  who 
were  virtuiJly  the  charterers  and  the  shipowner, 
and,  therefore,  they  decided  the  case  on  the 
charter  party  alone,  and  held  only  that  the  fact  of 
bills  of  lading  being  given  to  a  charterer  cannot 
alter  or  affect  his  liability  under  the  charter  party. 
It  therefore  seems  to  me  that  that  case  does 
not  affect  this  case,  and  I  adhere  to  the  judg- 
ment which  I  had  already  written.  The  case  seems 
to  me  to  be  one  of  great  importance,  because 
bills  of  lading  are  the  documents  on  which  goods 
are  bought  and  sold  before  ships  arrive,  and  if  the 
value  oxthe  bill  of  lading  is  to  be  dependent  on  an 
unascertained  amount  to  be  paid  in  respect  of  an- 
tecedent transactions,  which  cannot  be  known  or 
estimated,  any  legitimate,  in  the  sense  of  whole- 
some, traffic  in  such  a  document  cannot  be  under- 
taken.   This  oonoideration  tends   to   the  same    t 
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conclasion  as  the  legal  reasoning  whioh  has  been 
before  applied. 

Ohannell,  B. — In  this  case  I  think  the  judg- 
ment of  the  Qaeen's  Bench  should  be  affirmed. 
The  question  is,  whether  the  plainti^T  who  is  a 
shipowner,  has  a  lien  on  certain  timber  carried  in 
his  ships,  as  against  the  defendants,  who  are  in- 
dorsees of  a  bill  of  lading  relating  to  the  timber, 
for  all  or  any  of  three  distinct  claims.  These 
claims  are,  first  SOI.  for  demurrage  incurred  by 
the  detention  of  the  ship  at  the  port  of  loading 
for  ten  days,  during  whioh,  according  to  the  terms 
of  the  charter  party,  the  charterer,  if  he  detained 
the  ship,  was  to  pa5r  SI,  per  day  demurrage; 
secondly,  a  further  claim  for  damages  for  the  ship*s 
detention  for  a  further  period  of  eighteen  days  be- 
yond the  ten  days ;  and  thirdly  a  claim  for  what 
is  called  dead  freight,  which  is  said  to  be  incurred 
in  consequence  of  a  full  cargo  not  having  been 
loaded.  It  is  clear  that  the  plaintiff  can  only 
have  a  lien  for  any  of  these  claims  by  express 
contract,  inasmuch  as  the  lien  which  as  shipowner 
he  would  have,  independently  of  any  contract, 
would  only  extend  to  the  actual  freight  of  the 
goods  carried  :  (Phillips  v.  Bodie,  16  East,  547 ; 
Birley  v.  Gladstone,  3  M.  &  S.,  206.)  Further, 
although  the  charter  party  may  contain  an  express 
contract  giving  him  such  a  lien  on  the  gooaa  as 
against  the  charterer,  yet  he  could  not  have  the  lien 
as  a^inst  the  indorsee  of  a  bill  of  lading,  unless  it 
is  stipulated  for  in  the  bill  of  lading,  either  by  the 
incorporation  of  the  clause  in  the  charter  party, 
or  by  its  being  expressly  mentioned.  The  question 
what  lien  a  shipowner  has  against  the  holder  of  a 
bill  of  ladini^  therefore  reduces  itself  into  a  question 
of  construction,  either  of  the  bill  of  lading  alone,  or 
of  the  bill  of  lading  and  the  incorporate  charter 
party  combined,  as  the  case  may  be :  (see  Wegener 
T.  Smith,  and  Smith  v.  Sievehing  (sup,).  It  is 
important,  however,  in  construing  these  docu- 
ments, to  consider  both  the  nature  of  a  lien 
and  the  nature  of  the  documents  in  respect 
of  which  a  lien  is  claimed.  In  Phillips  v.  Bodie, 
the  difficulties  which  would  be  created  by  a 
lien  for  an  uncertain  amount  are  pointed  out. 
Where  the  amount  of  the  demand  in  respect  of 
which  the  lien  is  claimed  is  capable  of  being  cal- 
culated, the  holder  of  the  bill  of  lading  will  knew 
what  to  tender ;  but  where  the  demand  is  for  un- 
liquidated damages  no  tender  can  be  made ;  and 
therefore,  except  by  some  arrangement  between  the 
parties,  such  as  was  arrived  at  in  the  present 
case,  but  which  could  not  be  possible  where  the 
solvency  of  the  holders  of  the  bill  of  ladino:  was  at 
all  doubtful,  the  goods  must  be  detained  until 
these  damnges  have  been  ascertained.  In  the  very 
probable  case  of  the  parties  as  against  whom  the 
damages  have  to  be  fixed  being  foreigners,  or,  in- 
deed, in  any  case,  it  is  obvious  that  very  consider- 
able delay  must  take  place.  In  the  mean  time  the 
goods  may  deterioi*ate  in  value.  The  greatest  in- 
convenience would  therefore  be  caused  by  con- 
struing the  shipowner's  lien  to  extend  to 
unliquidated  damages  for  breach  of  the  charter 
party;  and  althougn  it  is  not  of  course  impos- 
sible for  the  parties  to  contract  for  a  lien  for  such 
damages,  unless  there  was  in  the  contract  a  very 
clear  expression  of  their  intention  to  do  so,  the 
court  would  not  so  construe  the  contract.  In  the 
present  case  both  the  charter  party  and  the  bill  of 
lading  mention  a  lien  for  "  demurrage."  I  think 
there  can  be  no  question  that  this  extends  to  the 


802.  claimed  for  the  ten  days  during  which  the 
charterers  detained  the  ship,  as  provided  for  by  the 
chartei  party.  The  plaintiff  is  therefore  entitled 
to  this  amount  as  decided  by  the  Queen's  Bench. 
As  regards  the  further  detention  for  eighteen  days, 
the  damages  for  this  are  not  demurrage  at  all  pro- 
perly so  called.  Demurrage  is  a  sum  agreed  to  be 
paid  for  the  detention  of  a  vessel,  and  the  term  is 
not  applicable  to  the  damages  caused  by  detaining 
her.  contrary  to  agreement.  I  have,  therefore,  no 
doubt  at  all  that  the  plaintiff  is  not  entitled  to  any 
lien  for  the  damages  caused  by  the  further  deten- 
tion for  eighteen  days.  The  point  of  most  diffi- 
culty in  the  case  is,  that  relating  to  what  is  called 
"  dead  freight."  The  charter  party  gives  the  ship- 
owner a  lien  for  "  dead  freight,"  it  does  not,  how- 
ever, in  any  other  way  mention  any  dead  freight, 
nor  does  it  contain  any  covenant  that  full  freight 
shall  be  paid  on  all  the  ship  could  carry,  whether  a 
full  cargo  16  loaded  or  not.  The  bill  of  lading  pro- 
vides that  the  holder  shall  pay  "  freight  and  all 
other  conditions  and  demurrage  (if  any  be  in- 
curred) for  the  said  goods,  as  per  the  said  charter 
party."  I  think  this  sufficiently  incorporates  the 
charter  party  to  entitle  the  shipowner  to  insist  as 
against  the  defendants  on  any  lien  which  he 
would  have  under  the  charter  party  for  what  is 
there  called  "  dead  freight :  (see  Wegener  v.  Smiih 
(sup,)  The  question,  however,  is,  what  is  the  true 
meaning  of  the  expression  "  dead  freight,"  so  used 
in  the  charter  party,  and  does  it  oover  the  claim  in 
the  present  case,  which,  as  pointed  out  by  Lord 
Ellenborough,  in  Phillips  v.  BfOdie  (sup,),  is  not 
freight  at  all.  but  is  unliquidated  damages  for  the 
loss  of  the  freight?  In  that  case  Lord  Ellen- 
borough  says,  tlmt  in  order  to  give  the  lien  claimed, 
*'  the  covenant  should  have  b^  to  pay  full  freight 
as  if  the  goods  had  been  actually  loaded  on 
board,  and  that  the  master  should  lu^ve  the  same 
lien  upon  goods  actually  on  board  as  if  the  ship 
had  been  fully  laden  with  all  goods  covenanted  to 
be  loaded."  In  the  present  case,  the  latter  part  of 
the  suggested  covenant,  or  something  like  it,  is 
found,  but  not  the  former.  It  is  true  that  if  we 
hold  that  "  dead  freight "  in  the  charter  party  does 
not  include  unliquidated  damages  for  loss  of  freight, 
we  give  no  effect  to  the  expression  at  all.  I  agree, 
however,  with  what  was  said  on  this  point  by 
Williams  and  WDles,  J.J.,  in  Pearson  v.  Chechen 
(sup,),  that  when  these  words  occur  in  an  ordinary 
clause  in  a  mercantile  contract  it  is  not  necessary 
to  ^d  an  application  for  them  in  this  particular 
case.  If  the  charter  party  had  provided  for  any 
dead  freight,  strictly  so  called,  being  payable,  the 
clause  would  have  taken  effect  and  conferred  a  lien, 
but  as  it  is,  it  does  not  take  effect,  because  there  is 
nothing  for  it  to  apply  to.  In  the  case  last  referred 
to,  the  point  in  the  present  case  was  really  decided, 
as  the  court  held  that  a  clause  giving  a  lien  for 
"dead  freight"  was  wholly  inapplicable  to  a  claim 
for  damages  in  respect  to  the  chiurterers  having 
failed  to  load  a  full  cargo.  In  this  court  we  shoold 
not  be  bound  by  that  decision  if  we  did  not  agree 
with  it ;  but  I  do  agree  with  it,  and  adopt  the 
reasoning  on  which  it  proceeds.  We  have  been 
pressed  in  the  argument  with  the  clause  in  the 
charter  party  that  the  charterer's  responsibilities 
are  to  cease  on  shipment  of  the  cargo,  provided  it 
be  of  sufficient  value  to  cover  the  freight  and 
charges  on  arrival  at  the  port  of  discharge. 
It  has  been  contended  that  all  the  char- 
terer's responsibilitieB  for  all  breaches  of  oon- 
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tract  were  to  cease  on  shipment,  and  that, 
therefore,  it  must  have  been  intended  that 
there  shoold  be  a  lien  on  the  goods,  otherwise 
the  shipowner  woald  be  without  remedy.  It  is 
not,  of  course,  necessary  for  us  to  decide  whether 
the  charterers  were,  or  were  not  relieved  from 
responsibility  in  respect  of  the  claims  which  we 
now  decide  the  shipowner  cannot  maintain  against 
the  defendants.  As  at  present  advised,  however, 
I  think  the  clause  does  not  apply.  At  all  events,  it 
contains  nothing  to  induce  me  to  put  a  different 
construction  on  the  previous  claim  than  I  otherwise 
shoold.  Probably  the  charterer's  responsibilities 
which  are  to  cease,  are  the  responsibilities  in 
respect  of  those  matters  forwhich  a  lienis  created ; 
bnt  the  difficulties  in  the  way  of  creating  alien  for 
unliquidated  damages,  and  the  stipulation  that  the 
cargo  is  to  be  of  sufficient  value  to  cover  the 
freight  and  charges  only,  and  not  the  freight 
charges,  and  all  damages,  afford  f^  stronger  argu- 
ment for  holding  that  there  is  no  lien,  and,  there- 
fore, no  cesser  of  responsibility  of  the  charterers 
as  regards  the  damages  than  for  holding  that  there 
is  a  cesser,  and,  therefore,  a  lien.  A  cspse  of 
Bannister  v.  BresloMer  («up.)  has  been  quoted,  in 
which  it  was  held  that,  nnder  somewhat  similar 
though  stronger  words  in  a  charter  party,  the 
charterers^  responsibility  for  demurrage  did  cease. 
If  the  demurrage  there  referred  to  was  demurrage 
properly  so  called,  then  I  agree  with  the  decision. 
If,  however,  as  certainly  rather  appears  to  have 
been  thp  case  from  the  report,  it  was  merely  un- 
liquidated damages  for  the  detention  of  the  ship, 
then  I  think  the  decision  is  somewhat  doubtful, 
and  to  be  supported,  if  at  all  by  the  fact  that  the 
words  as  to  the  cesser  of  responsibility  were 
stronger  there  than  here.  The  attention  of  the 
court  there  does  not  appear  to  have  been  drawn  to 
the  fact  that  the  demurrage  there  claimed  was  not 
demurrage  properly  so  called,  but  only  unliqui- 
dated damages,  and,  therefore,  the  opinion  of  the 
judges  that  a  lien  was  created  for  this  so-called 
demurrage,  is  not  entitled  to  the  same  weight  as 
I  should  DO  disposed  to  give  it,  if  the  point  had 
appeared  to  have  been  carefully  considerea.  Besides 
which,  it  was  merelyan  opinion  not  absolutely  essen- 
tial to  the  decision  of  the  case,  for  although  unlikely 
it  is  not  impossible  that  the  parties  should  so  con- 
tract as  to  make  the  responsibility  of  the  charterer 
cease,  although  no  lien  was  effectually  created. 
In  SQch  cAses,  where  damages  have  been  incurred 
prior  to  the  shipment,  it  would  be  prudent  for  the 
master  to  refuse  to  sign  any  bills  of  lading  which 
did  not  give  express  notice  to  the  indorsee  of  the 
claim  for  damages  which  had  accrued,  and  stipu- 
late for  the  payment.  For  these  reasons  I  am  of 
opinion  that  the  judgment  of  the  Queen's  Bench 
should  be  affirmed  on  all  points.  After  the  argu- 
ment of  this  case,  and  I  had  wi*ilten  what  I  have 
read  as  my  judgment  on  the  point  of  dead  freight, 
our  attention  was  called  to  the  case  of  McLean  v. 
Fleming  (L.  Rep.  2  H.  of  L.  Sc.  128),  decided  by 
the  Heuse  of  Lords  on  the  3rd  April  last.  The  deli- 
very of  the  judgment  of  this  court  was  postponed 
till  we  had  an  opportunit]^  of  inquiring  into  the 
case  of  McLean  v.  Fleming,  My  brother  Bramwell 
considers  the  decision  in  the  House  of  Lords 
governs  this  case,  and  must  govern  him,  whatever 
his  opinion  otherwise  would  have  been.  My 
brother  Brett,  for  reasons  he  has  given,  considers 
that  McLean  Y,  Fleming  does  not  apply.  Other 
of  the  judges,  including  myself,  take  the  same 


view  of  the  effect  of  the  decision  in  McLean  v. 
Fleming.  If  I  considered  the  decision  of  the 
House  of  Lords  as  one  which  governs  the  present 
case,  of  course  I  should  be  bound  by  it,  and  should 
withdraw  so  much  of  the  judgment  respecting  the 
point  of  dead  freight  as  1  had  prepared  and  have 
read  ;  but,  thinking  that  the  decision  of  the  House 
of  Lords  does  not  govern  the  present  case,  I  abide 
by  the  opinion  that  the  plaintiff  cannot  recover  his 
claim  for  dead  freight ;  and  I  therefore  think  the 
judgment  of  the  Court  of  Queen's  Bench  should 
be  affirmed  on  all  points.  ' 

The  judgment  of  Brahwell,  B  ,  was  read  by 
WiLLES,  J. — The  questions  in  this  case  depend  on 
the  construction  of  the  bill  of  iading  and  charter 
party.  The  former  refers  to  the  latter ;  the  cap- 
tain is  "  bound  to  consign  his  cargo  as  per  charter 
party,  dated  London,  18th  Aug.,  1866,"  and  pay- 
ment is  to  be  made  as  "  per  the  aforesaid  charter 
party."  A  copy  of  this  charter  party  was  sent  to 
the  defendants  with  the  original  bill  of  lading.  The 
bill  of  lading,  then,  must  be  construed  in  connection 
with  the  charter  party,  and  the  surrounding  cir- 
cumstances— perhaps  as  the  bill  of  lading  is  nego- 
tiable, not  all  the  surrounding  circumstances  that 
would  be  applicable  as  between  charterer  and 
owner — but  one,  at  least,  must  be  borne  in  mind, 
viz.,  that  the  defendants  were  consignees  of  the 
whole  cargo.  This  being  so,  it  seems  to  me  that 
the  best  way  to  examine  the  matter  is  first  to 
ascertain  the  meaning  of  the  charter  party.  It  was 
said  by  the  plaintiff  that  the  effect  of  it  was,  that 
on  the  loading  of  the  cargo  the  responsibility  of 
the  charterer  ceased,  as  well  for  all  things  future 
ap  those  past ;  and  that  therefore  a  right  must  be 
taken  to  be  given  against  the  person  entitled  to 
receive  the  goods  under  the  bill  of  lading  to  with- 
hold them  till  satisfied  for  all  claims  which  other- 
wise would  have  been  enforced  against  the 
charterer.  It  is  not  striotly  necessary  to  decide 
this,  perhaps,  because  it  may  be  that  from  the 
form  of  the  bill  of  lading  no  right  is  given  against 
the  defendants,  although  all  rights  are  lost  against 
the  charterer;  and,  on  the  other  hand,  it  may  be, 
that  by  the  terras  of  the  charter  party  rights  remain 
against  the  charterer,  while  by  those  of  the  bill 
of  lading  they  are  given  against  the  defendants. 
But  the  argument  is  so  important,  an  answer 
one  way  to  the  question  would  be  so  cogent 
in  favour  of  the  plaintiff,  that  it  is  neces- 
sary to  consider  it  minutely.  It  seems  to  me 
that  the  plaintiff  is  wrong  in  his  contention 
on  this  point.  I  do  not  think  that  the  parties  in- 
tended, nor  that  they  have  expressed  an  intention, 
that  the  charterer's  responsibilities  for  causes  of 
actions  then  accrued  should  be  extinguished  on 
shipment.  Agreements  should  be  construed  on 
the  principle  that  parties,  when  making  them, 
contemplate  keeping,  not  breaking  them.  I  do 
not  think  this  charter  contemplates  that  the 
charterer  will  break  his  contract.  It  is  true,  the 
words  "  dead  freight  "  are  used,  which  certainly 
are  unmeaning  in  this  case,  except  they  provide  for 
the  case  of  a  short  cargo  contrary  to  the  charter. 
What  meaning,  if  any,  is  to  be  given  to  them,  I  shall 
have  to  explain  presently ;  but  I  think  they  are 
not  sufficient  to  show  that  *'  responsibilities  "  mean 
"  responsibilities  for  past  breaches  of  agreement." 
Again  the  charterer*s  **  responsibilities  "  are  to 
"  cease."  It  is  a  verbal  criticism,  but  the  right 
words  would  be,  "  be  extinguished  *'  as  to  accrued 
claims.     Further,  they  are  "  to  cease  on  shipment^T  ^ 
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of  the  oargo,  provided  it  be  of  sufficient  valae 
to  cover  the  freight  and  charges  on  arrival 
at  port  of  discharge.**  So  that  it  must  be  of 
sufficient  value  to  cover  the  freight  and  cargo. 
Bat  why  should  the  shipment  of  a  cargo  of  suffi- 
cient value  to  cover  freight  and  charges  extin- 
guish  an  already  incurred  claim  for  short 
loadinc:,  demurrage,  and  detention  over  the  de- 
murrage days  P  Again,  it  must  be  of  that  value 
"  on  arrival  at  port  of  discharge."  So  that  if 
damaged  on  the  voyage  to  a  less  value,  the  other 
responsibilities  would  pxist.  Further,  they  are  to 
cease  on  shipment  of  the  cargo,  i.e.,  a  full  cargo. 
That  is  a  good  reason  why  the  responsibility  to 
ship  a  full  cargo  should  cease,  viz.,  because  it  has 
been  done;  but  why  is  it  a  reason  why  re- 
sponsibility for  delay  in  loading  should  cease  P 
Why  should  shipping  a  short  cargo  not  only  be  a 
cause  of  action  in  itself,  but  also  keep  alive  the 
cause  of  action  for  delay  in  shipping  P  It  is  also 
certain  that  all  breaches  of  contract  by  the 
charterer  are  not  provided  for  by  a  remedy 
against  the  person  entitled  under  the  bill  of 
ladiog.  For  if  there  was  no  advance  at  the 
port  of  loading,  an  action  would  lie  against 
the  charterer;  but  clearly  there  is  no  lien 
on  the  goods ^  for  the  damages  thereby  recover- 
able. Of  course  that  is  not  decisive,  it  may  have 
been  overlooked ;  but  it  is  an  argument.  I  am  of 
opinion  on  this  part  of  the  case,  that  the  respon- 
sibilities which  are  to  cease,  are  those  which  the 
shipowner  without  loss  to  himself  may  render  un- 
necessary in  the  case  supposed,  viz.,  responsibilities 
for  the  freight  and  charges  to  cover  which  the 
cargo  is  of  sufficient  value  on  arrival  at  port  of 
discharge.  The  clause  should  be  read  thus :  **  And 
on  shipment  of  the  cargo,  provided  it  is  of  suffi- 
cient value  to  cover  the  freight  and  charges  on 
arrival  at  port  of  discharge,  the  charterer's  re- 
sponsibilities to  cease,  for  such  freight  and 
charges."  It  is  said  this  opinion  is  inconsistent 
with  the  case  of  Bannister  v.  Breelauer  (sttp,).  If 
BO,  I  respectfully  intimate  mv  doubt  of  that  deci- 
sion. But  it  is  tiO  be  observed  that  every  case  such 
as  this,  where  no  general  principle  of  law  is  in- 
volved, but  only  the  meaning  of  careless  and 
slovenly  documents,  must  depend  on  its  own  par- 
ticular words.  I  may  observe  that  in  one  sense 
this  question  does  not  arise.  For  if  the  plaiotifE 
is  right  *'  the  cargo  "  has  not  been  shipped,  but 
something  short  of  the  cargo.  However,  to  help 
the  construction  of  the  bill  of  lading,  the  question 
does  arise;  but,  for  the  reasons  I  have  given,  it 
should,  I  think  be  answered  unfavourably  to  the 
plaintiff.  Putting  this  meaning  on  this  part  of  the 
charter  party,  it  is  next  convenient  to  examine 
what  lien  by  the  charter  party  would  be  reserved 
against  the  party  entitled  to  the  goods,  whom  I 
will  call  *'  consignee."  The  owners  are  to  have  an 
absolute  lien  for  all  freight,  dead  f reight,demurrage, 
and  average.  The  doubts  are  as  to  dead  freight 
and  demurrage.  First,  does  dead  freight  include 
short  loading  P  In  strictness,  it  does  not.  Dead 
freight  apparently,  in  strictness,  means  some 
agreed  sum  fixed  or  capable  of  calculation,  for 
short  loading.  Now,  it  is  certain  that  general 
damages,  which  are  all  the  plaintiff  could  recover 
here,  are  something  very  different  from  that.  Here 
the  plaintiff  might  recover  more  than  a  sum  equal  to 
the  charter  freight  for  goods  carried ;  or  less,  if  he 
filled  up  advantageously  elsewhere.  Why,  then, 
arc  these  words,  which  do  not  naturally  signify 


damages  for  short  loading,  to  be  held  to  do  so  in 
this  case  P  The  burthen  of  shbwing  this  is  on  the 
plaintiff.    The  argument  he  uses  is,  that  unless  so 
interpreted,  the  words  "dead  freight"  have  no 
application  :  that  a  meaning  ought  to  be  given  to 
them  if  they  are  capable  of  it ;  that  damages  for 
short  loading  are  often  called  "  dead  freight ;  "  that 
words  may  be  construed  in  a  secondary  sense  when 
not  applicable  in  their  primary  sense ;  that  other- 
wise no  lien  is  given  for  dead  freight,  though  the 
parties  intended  to  give  very  extensive  liens.  This 
argument  is,  I  thinE,  of  great  force;  still  its  value 
must  be  tried  and  compared  with  arguments  the 
other  way.    Those  arguments  seem  to  be  these 
That  the  parties  might  have  said,  "  damages  for 
short  loading"  in  so  many  words  if  they  had 
thought  fit ;  that  as  they  have  not  done  so,  those 
who  have  to  decide  on  the  charter  ought  not  to 
say  so,  without  almost  a  necessity  for  so  doing; 
that  no  such    necessity  exists  here ;    for    that, 
although  it  is  a  rule  that  a  meaning  should  be 
given  to  all  words  if  they  are  capable  of  one,  there 
is  no  rule  that  it  must  be  done  in  all  cases ;  and 
that  when  it  is  remembered  that  the  forms  of  these 
documents  are  prepared  in  the  same  words  in  print, 
whatever  particular    stipulations  may  be  intro- 
duced in  each,  it  is  more  right  and  more  natural  to 
add  the  words  "  if  any  "  to  all  such  general  words 
as  those  in  question,  as  was  done  in  the  case  of 
Gross  V.  Pagliano  (L.  Eep.  6  Ex.  9),  than  to  give 
any  such  secondary  meaning ;   for  that  where  b 
secondary  meaning  is  given  to  words  incapable 
of  their  primary  meaning,  the  words  properly 
have  that  secondary  meaning,  as  where  **  son " 
is    held    to    mean    "illegitimate    son"    where 
there  is  no  legitimate  son.     Further,  to  suppose 
that  a  lien  is  given  for  damages  for  short  loading, 
is  to  suppose  that  the  parties  contemplated  that  the 
agreement  would  he  broken,  and  not  kept,  which 
is  a  wrong  way  of  construing  agreements,   as, 
presumably,  parties  making  Uiem    contemplate 
keeping  them.    Now,  when  dead  freight  is  agreed 
to  be  paid,  the  charterer  has  the  right  to  load  a 
short  cargo  on  paying  the  dead  freight.    Another 
argument  against  the  plaintiff  is  that  the  con- 
struction he  contends  for  is  inconvenient ;  that  it 
is  not  likely  a  merchant  would  charter  a  ship  in 
such  terms  that  he  would  not  be  entitled  to  a  bill 
of  lading  without  the  goods  in  it  being  liable  to  a 
thing  so  uncertain  and  open  to  dispute  as  a  claim 
for  short  freight ;  and  that,  though  in  this  case 
there  is  but  one  bill  of  lading,  there  inight  have 
been  several,  and  the  goods  in  each  subject  to  this 
claim.    Which  of  these  reasonings  should  prevail 
mi^t  be  matter  of  mnch  doubt  but  for  the  case  of 
McLean  v.  Fleming  (sup,),  recently  decided  in  the 
House  of  Lords,  where  a  lien  for  "  dead  freight," 
under  circumstances  very  similar  to  those  of  t^is 
case,  was  held  to  give  a  lien  for  damages  for  short 
loading.    Pearson  v.  Ooschen  {sup.)  is,  no  doabt, 
the  other  way,  though  certainly  there  the  matter 
was  rather  assumed  than  determined.     Anyhow, 
if  it  conflicts  with  McLean  v.  Fleming,  of  oourse 
the  latter  must  prevail.    It  remains  to  consider,  as 
to  this  point,  whether  the  shipowner  having  a 
right  to  this  hen,  that  right  has  been  preserved  in 
the  bill  of  lading  P  But  X  will  first  examine  what 
other  liens  are  given  by  the  charter  party.  Analo- 
gous considerations  to  the  foregoing  show,  to  my 
mind,  that**  demurrage"  means  demurrage  strictlv 
so  called.     In  the  first  place,  demurrage,  though 
sometimes  used   to    signify  any   undue   delay 
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in  loading,  is  an  expression  in  common  use 
to  sigDify  an  agreed  time,  and  is  so  used 
in  this  charter  party.  Demurrage  proper  is 
contemplated  by  this  charter  and  the  word 
therefore  is  satisfied;  so  that,  if  the  plaintiff 
is  right,  "demurrage"  would  have  two  mean- 
ings, viz.,  "  demurrage  proper,"  and  **  damages 
for  detention,"  which  may  be  at  a  greater  or 
less  rate  than  the  agieed  demurrage.  In  the  next 
place,  there  is  the  argument  that  the  parties  are 
not  to  be  taken  to  contemplate  breaking  their 
agreement.  In  the  result,  then,  I  think  the 
charter  party  enables  the  owner  to  insist  on  a  lien 
for  demurrage,  strictly  so  called,  but  not  for  delay 
in  loading,  ultra  the  demurrage  days.  If,  then, 
these  are  the  proper  constructions  of  the  charter 
party,  what  is  that  of  the  bill  of  lading  P  If  the 
roaster  has  not  reserved  the  liens  he  was  entitled 
to,  or  has  stipulated  for  those  to  which  he  was 
not  entitled,  why  has  heP  Shortly,  the  meaning 
to  be  expected  in  the  bill  of  lading  is  one  in  con- 
formity with  the  charter  party.  Let  us  examine 
it.  The  goods  **  are  to  be  delivered  unto  order,  or 
to  his  or  their  assigns,  he  or  they  paying  freight, 
and  all  other  conditions,  or  demurrage,  if  any, 
should  be  incurred  for  the  said  goods,  as  per  the 
aforesaid  charter  party."  It  is  certainly  impossible 
to  speak  with  confidence  as  to  the  meaning  to  be 
put  on  this  document.  In  the  first  place,  the 
word  is  *'  or  "  demurrage ;  of  course,  this  must  be 
read  "  and."  Then  the  words  are  *'  if  any  should 
be  incurred."  This  means  on  the  face  of  it,  I  sup- 
pose, *'  should  thereafter  be  incurred."  But  when 
it  is  remembered  that  the  charter,  "per"  which 
this  is  to  be  paid,  makes  no  provision  for  demur- 
rage at  the  port  of  discharge  (and  it  certainly  does 
not),  while  it  does  for  demurrage  at  the  port  of 
loading,  a^d  when  it  is  remembered  how  com- 
monly the  mistake  is  made  of  using  the  "  should  " 
or  "shall  be  "for  "shall  have  been"  to  compre- 
hend possible  past  and  future,  must  not  this  be  read 
as  a  bit  of  bad  grammar  for  "  if  any  shall  have 
been  incurred  P  "  It  seems  to  me  it  must  be  so  read, 
especially  when  read  in  conjunction  with  the  words 
*'he  or  they  paying  freight,  and  all  other  conditions." 
These  words  I  now  have  to  consider  in  reference  to 
the  remaining  questions,  viz.,  is  there  a  lien  under 
the  bill  of  lading  for  the  damages  for  short  load- 
ing P  But  for  the  words  "  all  other  conditions  " 
there  clearly  would  not  be.  But  those  words  must 
be  read  as  "performing  or  satisfying  all  other  condi- 
tions" for  the  said  goods  as  per  the  aforesaid 
diarter  party :  for  "  paying  "  conditions  is  insen- 
sible. £at  if  I  am  right  in  my  construction  of  the 
charter  party,  one  of  the  conditions  the  consignee 
might  bo  required  per  the  charter  party  to  satisfy 
in  order  to  have  the  goods,  is  paying  damages  for 
short  loading  under  the  name  of  "  dead  freight," 
for  it  seems  to  me  that  the  word  "  conditions  " 
has  no  application,  unless  it  is  to  secure  the  liens 
to  which  the  shipowner  is  entitled  by  the  charter 
party.  It  supposes  the  performance  of  some 
condition,  precedent  or  concurrent,  by  the  con- 
signee. What  is  ho  to  do  by  the  charter  party  P 
Pay  freight  P  That  is  expressly  provided  for. 
Unload  as  fast  as  the  ship  can  put  the  cargo  out  P 
Bat  that  is  not  a  condition  precedent  or  concur- 
rent, to  or  with  his  having  the  cargo.  Be  may  be 
bound  so  to  unload,  but  not  for  "  the  goods ;  for 
he  must  have  them  whether  he  unload  at  that  rate 
or  otherwise.  Besides,  that  would  be  only  one 
condition,  and  not  conditions.    The  clause  about 


heated  or  damaged  condition  does  not  create  any 
condition  to  be  performed,  but  provides  for  a  way 
in  which,  in  a  certain  event,  the  freight  is  to  be 
computed.  It  seems  to  me,  then,  that  by  the 
charter  party  there  is  a  right  to  insert  in  the  bill 
of  lading  a  lien  for  the  demurrage  and  dead  freight 
or  damage  for  short  loading;  that  there  is  no  reason 
to  suppose  that  the  captain  intended  to  give  up 
that  right ;  that  there  are  words  sufficient  to  carry 
it ;  that  those  words  have  no  application  unless 
they  have  that  effect ;  and  that  consequently  they 
have  that  effect ;  and  the  plaintiff  is  entitled  to 
his  lien  for  those  damages  and  demurrage.  It  is 
suid  that  the  words  are  "  paying  for  the  goods ; " 
I  think  that  the  words  must  be  read  "paying 
and  satisfying  all  the  condicions  for  bhe  goods  ;  " 
for  "  paying  conditions  "  for  the  goods  is  insen- 
sible. Even  then  it  is  argued  that  the  paying  and 
satisfying  are  to  be  *'  for  the  goods,"  which  means 
"  for  the  carriage  of  the  gocSs."  I  do  not  think 
so.  It  means  "  to  have  the  goods."  Demurrage 
is  not  paid  for  the  carriage  of  the  goods,  but  for 
delaying  in  loading,  nor  is  average ;  yet,  by  the 
bill  of  lading,  demurrage  and  average  may  have 
to  be  paid  for  the  goods,  which  may  mean  "  to 
have  them."  Smith  v.  Sievehing  (sm*),  is  cited  to 
show  that  those  words  *'  for  the  goods  "  are  to  be 
so  understood ;  and  certainly  that  case  tends  that 
way.  But  Wegener  v.  Smith  (sup,)  is  an  authoritv 
the  other  way.  And  it  seems  to  me  clear  that  each 
of  those  cases  must  depend  on  the  very  words  used. 
Here,  again,  the  argument  is  used,  that  if  there 
were  several  consignees,  and  several  bills  of 
lading,  it  would  be  impossible  to  construe  them 
in  this  way ;  that  either  there  would  be  liens  on 
small  parcels  for  large  damages,  or  other  difficul- 
ties would  arise.  There  is  only  one  bill  of  lading. 
It  may  be  if  there  were  several  it  would  be  impos- 
sible so  to  construe  them,  though  I  do  not  think 
so.  But,  if  so,  the  conclusion  to  be  drawn  is,  that 
in  that  case  the  bills  of  lading  would  have  been 
differently  framed.  In  this  particular  case  (if  such 
a  matter  may  be  noticed)  the  fact  is,  that  "  all 
other  conditions  "  are  inserted  in  writing  in  an 
otherwise  printed  form  obviously  for  some  im- 
portant purpose,  while  the  clause  about  demur- 
rage "if  any  should  be  incurred"  is  in  print, 
and  good  enough,  at  the  time  of  printing,  to 
comprehend  all  demurrage,  whether  incurred 
before  or  after  the  signing  of  the  bill  of  lading. 
Supposing  that  by  the  words  "  demurrage  if  any 
should  be  incurred,"  no  lien  for  the  demurrage 
anterior  to  the  bill  of  lading  would  be  given,  I 
think  it  would  be  given  by  the  words  "  all  other 
conditions."  I  think  those  words,  for  the  reason 
I  have  given,  would  suffice  without  express  men- 
tion of  demurrage,  and  I  think  that  express  men- 
tion does  not  lessen  their  effect.  In  conclusion,  I 
think  the  plaintiff  entitled  to  a  lien  for  the  de- 
murrage, and  the  dead  freight  or  damages  for 
short  loading ;  and  that  the  ludgment  should  be 
affirmed  as  to  the  foimer,  and  reversed  as  to  the 
latter.  But  J  speak  with  great  doubt,  seeing  the 
state  of  the  authorities,  and  knowing  the  different 
opinions  entertained  on  the  questions,  and  con- 
sidering what  they  are — viz.,  what  meaning  is  to 
be  put  on  loose  and  careless  expressions  P  But  I 
cannot  help  thinking  that  if  we  decide  against  the 
plaintiff,  he  will  lose  a  benefit  he  clearly  means 
to  have,  and  the  charterers  intended  he  should 
have.  The  questions  ought  to  have  no  import- 
I   anoe  except  to  the  parties  interested,  and  except    j 
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as  a  warning  to  others  not  to  let  them  arise 
again. 

Wilms,  J. — I  entirely  concnr  with  the  judg- 
ment delivered  by  my  brother  Brett — a  judgment 
written  with  such  fresh  and  accurate  acquaintance 
with  the  mercantile  and  maritime  law  applicable  to 
the  subject,  that  I  will  not  attempt  to  add  anything. 

Kelly,  O.B. — Three  questions  arise  upon  this 
appeal.  One,  and  the  most  important,  for  it 
gorerns  the  entire  case,  is  whether  the  words 
interlined  in  the  bill  of  lading,  so  far  incorporate 
into  that  instrument  the  conditions  in  the  charter 
party  as  to  entitle  the  plaintifE  to  a  lien  upon  the 
cargo,  of  which  the  defendants  have  become  the 
owners  under  the  indorsement  of  the  bill  of  lading. 
The  first  point  is  as  to  demurrage  in  respect  of  the 
ten  days,  from  the  8th  to  the  18th  Dec,  amount- 
ing to  SOL  Under  the  bill  of  lading  the  cargo  was 
to  be  consigned  '*  as  per  charter  party,"  and  the 
cargo  is  to  be  delivered  "  as  per  charter  party  unto 
order  or  assigns,  he  or  they  paying  freight  and  all 
other  conditions  "  [these  words  being  interlined  in 
writing  in  the  printed  bill  of  lading],  "  or  demur- 
rage, if  any  should  be  incurred  for  the  said  goods, 
as  per  the  aforesaid  charter  party."  This  must 
be  read  as  paying  freight  and  demurrage,  if 
any;  and  the  question  is,  how  much  of  the 
charter  party  is  imported  into  the  bill  of 
lading  by  the  words  interlined  in  the  bill 
of  lading,  **  and  all  other  conditions  P  "  These 
words  must  be  read  "  performing  all  other  con- 
ditions" to  make  them  intelligible  and  sensible. 
When  we  look  to  the  charter  party  we  find,  after 
the  provision  for  the  payment  of  the  freight  on 
unloading,  and  for  fifty  lay  days  from  the  15th 
Oct.  and  ten  days  on  demurrage  at  SI,  per  day, 
the  charter  party  proceeds  thus :  "  The  owners  to 
have  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight,  demurrage,  and  average,  and  the 
charterer's  responsibility  to  cease  upon  shipment 
of  the  cargo,  provided  it  be  of  sufficient  value  to 
cover  the  freight  and  the  charges  upon  arrival  at 
the  port  of  discharge."  And  the  question  is, 
Whether  this  condition  is  binding  upon  the  defen- 
dants under  the  words  "  and  all  other  conditions  " 
interlined  as  before  mentioned  P  I  think  it  is. 
First,  because  the  words  cannot  be  treated  as 
words  of  form  and  superfluous,  or  as  having  no 
meaning  or  efEect,  seeing  that  they  are  introduced 
expressly  and  in  writing  by  interlineation  in  the 
printed  bill  of  lading,  and  must  therefore  point  to 
something  intended  and  distinctly  agreed  upon  be- 
tween the  parties,  and  1  see  no  otber  condition  to 
which  they  can  apply,  but  the  very  important  one 
that  the  owner  was  to  have  a  lien  upon  tne  cargo  for 
all  freight,  dead  freight,  and  demurrage.  It  has 
been  contended  that  the  words  apply  only  to  any 
condition  touching  these  goods,  the  freight  payable 
under  the  bill  of  lading  beincr  the  freight  only  for 
this  shipment ;  but  I  think  the  reasonable  inter- 
pretation is,  that  any  and  every  condition  is 
imported  which  affects  in  any  way  the  interests  of 
the  owner  or  of  the  defendants  in  relation  to  the 
cargo  thus  consigned.  I  do  not  say  that  notice  of 
the  contents  of  the  charter  party  would  have 
bound  the  defendants  by  this  condition,  but 
assuming  the  words  to  mean  "performing  all 
other  conditions,"  I  think  the  only  reasonable 
efEect  to  be  given  to  them  is  to  preserve  to  the 
owner  the  lien  for  which  he  had  stipulated  upon  the 
cargo  consigned  to  the  defendants,  which  otherwise 
they  would  not  have  been  liable  to  satisfy.  It  is  un- 


necessary to  determine  whether,  upon  the  shipment 
of  this  cargo,  the  liability  of  the  charterer  and  the 
lien  of  the  owner  altogether  ceased,  as  well  in  respect 
of  demurrage  already  incurred,  as  of  any  species  of 
liability  that  might  afterwards  arise,  for,  whether 
such  liability  wholly  or  in  part  continued  or  ceased, 
the  owner  might  claim  the  benefit  of  his  lien 
against  the  consignee  of  the  cargo,  either  as  a  sub- 
stituted or  an  additional  or  collateral  security  for  the 
freight  and  demurrage.  No  case  has  been  decided 
in  which  the  question  has  turned  upon  words 
like  this.  We  roust,  therefore,  decide  this  case 
according  to  what  we  believe  to  have  been  the 
intention  of  the  parties,  to  be  collected  from  the 
language  of  the  two  instruments  taken  together. 
It  is  true  that,  had  the  two  constituted  but  one 
contract  between  the  owner  and  the  consignees,  it 
is  most  unlikely  that  the  consignees  would  have 
allowed  their  cargo  to  stand  as  a  security  for 
demurrage  already  incurred,  and  not  by  reason  of 
any  act  or  de&ult  of  theirs ;  but  we  must  remem- 
ber that  the  charter  party  was  entered  into  between 
the  owner  and  the  charterer  before  it  could  be 
known  what  compensation  the  owner  would  become 
entitled  to,  whether  in  respect  of  freight  or  (demur- 
rage or  any  other  incident  of  the  adventure.  I  think, 
therefore,  that  the  verdict  for  th6  plaintifE  for  80Z. 
ought  to  stand,  and  the  judgment  of  the  Court  of 
Queen's  Bench  upon  this  point  should  be  affirmed. 
The  next  question  is,  whether  the  lien  extends  to 
the  compensation  claimed  for  the  detention  of  the 
ship  after  the  lapse  of  ten  days  on  demurrage. 
Now  the  words  are  "freight,  dead  freight,  demur- 
rage, and  average;"  audit  seems  to  me  impossible 
that  this  claim  should  come  within  either  of  these 
words.  I  think,  therefore,  the  judgment  below 
must  also  be  affirmed  upon  this  point.  It  remains 
to  be  considered  whether  the  claim  to  unliquidated 
damages  for  the  not  having  shipped  a  complete 
cargo  can  be  claimed  as  dead  freight,  and  so 
brought  within  the  lien  to  which  the  owner  was 
entitled.  Now,  inasmuch  as  we  have  no  means  of 
ascertaining  the  amount  of  these  damikges,  except 
by  consent  or  by  verdict  of  a  jury,  they  cannot  be 
brought  within  the  strict  legal  meaning  of  the  term 
"  dead  freight,"  which  must  be  a  sum  ascertained  or 
ascertainable  by  the  charter  party  itself,  as  where 
a  complete  cargo  is  agreed  to  be  1000  tons  at  a 
specific  sum  as  20s.  per  ton,  and  therefore  the  term 
"  dead  freight "  in  this  condition  must  mean  the 
unliquidated  damages  for  not  shipping  afull  cargo, 
or  it  has  no  meaning  at  all  with  reference  to  the 
whole  efEect  of  this  charter  party.  But  we  often 
find  words  in  these  printed  instruments  which  are 
so  framed  and  introduced  as  to  be  applicable  to  a 
great  variety  of  difEerent  cases  which  have  no 
application  at  all,  and  therefore  no  meaning  and 
efEect  whatever  in  the  particular  case  in  which 
such  a  question  as  this  arises.  I  am  far  from 
saying  that  a  difEerent  construction  is  to  be  put 
upon  words  in  print  and  words  in  writing,  but  it 
may  be  in  an  instrument  of  either  character,  but 
more  especially  where  it  is  in  a  printed  form,  that 
a  word  or  term  of  this  description  must  be  read 
with  the  implied  addition  of  the  words  "  if  any." 
After  all,  we  are  in  this  case  to  draw  our  own  in- 
ferences as  to  the  meaning  of  the  parties  in  the  use 
of  these  words,  and  if  they  are  doubtful,  and  there 
be  no  evidence  on  the  one  side  or  the  other  of  their 
bearing  a  particular  meaning  among  commercial 
men,  we  must  put  such  a  construction  upon  them 
as  we  think  calculated  to  give  efifect  to  the  rea 
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intention  of  the  parties ;  and  if  they  are  of  a  donbt- 
fal  import  they  should  have  a  reasonable  interpre- 
tation ;  and  it  certainly  does  not  seem  reasonable 
that  these  jparties  should  have  agreed  upon  a  lien 
like  this,  the  effect  of  which  would'  be  that,  when- 
ever the  cargo  becomes  deliverable  upon    the 
arrival  of  the  ship  it  will   be  impossible  for  the 
ooDsignees  to  satisfy  the  lien  and  to  obtain  pos- 
session  of  their  property,  unless  by  agreement 
between  the  parties,  as  to  the  amount  of  damages 
daimed  by  reason  of  the  deficiency  of  the  cargo, 
a  matter  upon  which  they  are  very  unlikely  to 
agree,  or  by  means  of   the  verdict  of   a  jury 
or  the    &wird  of    an    arbitrator,  which    nught 
not   be     obtained    for    months,    or   .even    for 
years,  after  the   arrival  of  the   vessel.    I  may 
add,  that  if  we  are  to  put  a  strictly  literal  con- 
Btmction  upon  these  words,  a  claim  to  damages 
by  reaflon  of  the  shipment  of  a  deficient  cargo 
cannot  be  brought  within  the  true  meaning  of  the 
word  *•  freight,"  which  imports  a  sum  oertam  to  be 
pud  in  respect  of  the  conveyance  of  goods  in  a 
ship,  and  therefore  the  term  *'  dead  freight,"  ap 
weU  observed  b^  Lord  Ellenboroufirh,  in  the  case  of 
PkiUip8  V.  Bocke  (sttp,),  cannot  be  properly  used  as 
designating  the  unliquidated  damages  recoverable 
by  reason  of  the  breach  of  contract  to  ship  a  full 
and  complete  cargo.  And  this  view  of  the  question 
last  raised  being  supported  by  the  case  of  Pearson 
V.  Oogehen,  I  think  the  plaintiff  cannot  be  entitled 
to  a  lien  for  a  short  shipment,  as  in  this  case,  under 
the  term  "dead  freight."    I  have,  indeed,  great 
difficulty  in  understanding  how  alien  can  exist  for 
a  sum    of  money  not  ascertained  at  the  time 
when  the  goods  upon  which  the  lien  is  supposed 
to  attach  are  deliverabla  according  to  the  con- 
tract, nor  capable  of  being  ascertained  but  by 
the  award   of  an   arbitrator  or  the    verdict  of 
a  jury.    But  since  this  case  was  argued  we  have 
been  informed  of  the  judgment  delivered  by  the 
Honse  of  Lords  in  a  case  of  McLean  v.  Fleming 
(Mip.),  in  which  it  was  held  that  damages  by  reason 
of  the  shipment  of  less  than  a  full  cargo  might  be 
recovered  as  dead  freight,  and  we  are  no  doubt 
bound  by  that  decision.    In  that  case,  however, 
the  amount  of  the  damages  was  capable  of  being 
at  onoe  ascertained,  inasmuch  as  the  short  ship- 
meant  was  of  the  specific  quantity  of  210  tons  of 
bones,  the  stipulated  freight  being  359.  per  ton. 
This  is  in  the  nature  of  dead  freight,  strictly  so 
called,  and  is  thus  distinguishable  from  the  case 
now  before  the  court.    Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  judgment  of  the  Oourt  of 
Qbeen's  Bench  should  be  affirmed. 

Judgment  aMrmed. 
Attorneys  for  the  plaintifi^,  Shtim  and  Uroteman, 
Attorneys    for    the   defendants,    Thomas   and 
HoOams, 

OOVBT   OF  ADMIRALTY. 

Beported  l^  J.  P.  ABPnr  au^  E«i.,  Banlsteir-at-lAw. 

Friday,  June  30, 1868. 

The  TJndbewbiteb.  (a) 

Neeessaries^Bight  of  ship's  agent  to  sue—Oo^ 

partner, 

Th^  agents  of  a  foreign  shvp  in  a  BrUish  port,  who 

have  paid  for  necessaries  supplied  to  her,  or  who 

M  TUs  OMW  is  oonsldankbly  ont  of  date,  bnt  not  Mpoaxing 
™bv of  the  zeporta,  and  bems  yeaej  mnoh  in  demana  amonff 
pnettttonan  in  the  Adminlly  Court,  it  haa  been  thong^ 
•aviMiiia  to  pabUsb  it  for  oon?enienoe  of  reference. 


have  rendered  themselves  liable  to  pay  for  such 
necessa/ries,  may  sue  the  ship  for  suck  advances  as 
were  made  on  the  ship's  account,  hut  not  for  the 
balance  of  a  general  account  against  her  owners. 
A  co'partner  in  a  ship  may  svs  the  ship  for  su^h 
advances  made  by  htm,  hut,  semhUf  not  if  the  co- 
partner is  interested  in  the  particular  voyage  for 
which  the  ship  is  supplied. 
The  West  Friesland  (8wa.  4^6)  followed. 
This  was  a  suit  instituted  by  Alexander  and  Joseph 
Taylor,  merchants,  of  Liverpool,  to  recover  certain 
sums  of  money  ejipended  by  them  for  necessaries 
supplied  to  the  ship   Underwriter  in  the  port  of 
Liverpool.    The    Underwriter  was  an  American 
ship,  and  put  into  the  port  of  Liverpool,  having 
enoountered  severe  weather  on  her  voyi^e  from 
Liverpool.    She  was  consigned  to  the  plaintiffs, 
and  they  received  the  freight  due  upon  her  cargo, 
and  so  received  a  sum  of  money  sufficient  to  pay 
the  ordinary  disbursements  of  the  ship,  but  not 
sufficient  to  pay  for  the  repairs  actually  executed. 
She  was  surveyed  and  repaired,  the  master,  who 
was  also  part  owner,  not  objecting  to  the  repairs, 
but  leaving  the  matter  in  the  hands  of  the  plain- 
tiffs as  the  ship's  agents. 

The  plaintiffs  from  time  to  time  paid  large  sums 
on  the  ship's  account,  and  made  themselves  liable 
to  third  parties  for  various  supplies  to  be  furnished 
to  the  ship.    The  whole  of  the  ship's  bills  were 
from  time  to  time  certified,  according  to  the  usual 
course,  W  the  master,  as  bein/^  correct,  and  the 
ship,  in  Feb.  1866,  being  folly  repaired,  sailed  from 
Liverpool.    The  plaintiffs  also  had  large  transac- 
tions   with   the  owners  of  the  vessel  in  respect 
of  other    vessels,  and  on  the  12th  June  1866 
there  was  due  to  the  plaintiffs  from  the  owners 
a  large  sum  of  money,  exclusive  of  the  claim 
in  respect  of   the    Underwriter.     The   plaintiffs 
also    had    large    transactions    with    one   Trask, 
of  New  York,  and  on  the  said  12th  Jane  1866  owed 
him  a  considerable  sum  of  money.    On  that  date 
Joseph  Taylor,  one  of  the  plaintiffs,  being  then  in 
New  York,  acting  on  behalf  of  the  plaintiffs,  trans- 
ferred by  endorsement  the  said  account  against 
the  owners  of  the  Underwriter  to  the  said  Trask. 
Subsequently  the  owners  paid  to  Trask  the  items 
in  the  account  other  than  those  of  the   Under- 
vjriter,  expressly  stating    at  the  time  that  the 
payment  was  not  on  account  of  the  Underwriter. 
Trask  then  instituted  a  suit  against  the  Under^ 
writer  and  her  owners,  in  the  United  States  Dis- 
trict Court  at  New  York,  fur  the  recovery  of  the 
amount  remaining  due  on  the  account.    On  Jan.  7, 
1867,  the  libel  of  Trask  in  the  said  suit  was  dismissed 
on  the  ground  that  it  had  been  brought  in  violation 
of  a  rule  of  the  Supreme  Court,  by  joining  ship 
and  owner.    No  opinion  was  given  upon  the  ori- 
ginal debt,  or  the  effect  of  the  assignment.  On  the 
20th  April  1867,  the  ship  having    returned   to 
England  was  arrested  at  Liverpool  by  the  plain- 
tiffs, who  held  the  account  returned  to  them  by 
Trask,  and  claimed  the  balance  due  thereon.    On 
the  part  of  the  defendants  it  was  pleaded  that  the 
advances  were  not  for  procuring  necessaries,  bat 
were  paid  for  necessaries  already  supplied,  and 
partly  for  procuring  and   pajing  for  things*  that 
were  not  necessaries.    One  Joseph  Stuart  was, 
at    the    time    of   the    advances    made,   and  of 
the  arrest  of   the   ship,  the    registered  owner 
of  one-fourth  part  of  the  ship,  and  the  defendants 
alleged  that  he   held  this   share  as  trustee  for 
the  plaintiffs,  and  that  they  were  tbc  real  bone- 
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fioial  owners  of  saofa  share,  but  this  was  denied  by 
Joseph  Taylor  in  his  examination.  The  defendants 
further  alleged  that  the  advances  were  made,  not 
on  the  credit  of  the  ship  but  solely  on  the  personal 
credit  of  the  owners,  and  that  there  was  no  reason- 
able necessity  to  make  such  advances  without  first 
communicating  with  the  owners ;  and  the  assign- 
ment cf  the  debt  to  Trask  vested  in  him  the 
right  to  sue  by  the  law  of  New  York,  and  that  he 
was  still  entitled  to  sue,  and  bad  instituted  a  suit. 
Trask  had  abandoned  the  suit  in  rem,  and  had  ob- 
tained leave  to  proceed  in  personam,  bu  t  had  not  done 
so.  The  master  asserted  that  he  had  objected  to  the 
repairs  as  being  too  expensive,  as  he  considered 
such  an  outlay  unnecessary,  but  that  he  did  not 
stop  them  because  he  understood  that  Messrs. 
Taylor  were  part  owners.  The  other  facts  of  the 
case  are  fully  stated  in  the  judgment. 

The  Sotieifor-Oeneral  (Sir  W.  B.  Brett)  and 
Vernon  Imahington,  for  the  plaintifEs,  relied  upon 
The  West  Friesland  (Swa.  454).— This  was  an  ad- 
vance made  and  a  liability  incurred  in  order  to 
procure  necessaries  required : 

The  Sophie,  1  W.  Bob.  368. 
Arthwr  Cohen  for  the  defendants. 

The  N.  B,  0<Mrfa5riefc,Swa.S44; 

The  Twentje,  14  Moo.  P.  C.  C..185;  B.  o.  The  West 
Friesland,  Swa.  456 ; 

The  Comptesse  de  Frigeville,  Lush.  329 ;  4  L.  T.  Bep. 
N.  S.  713. 
June  30, 1868.— Sir  B.  Phillimorb.— This  is  a 
suit  instituted  by  Messrs.  Taylor  and  Go.,  of 
Liverpool,  against  the  ship  Underwriter,  belonging 
to  Oharles  Oarow  and  others,  of  New  York,  for  the 
snm,  I  was  informed  by  counsel  for  the  plaintiffs, 
of  4830Z.  28.  4(2.,  as  stated  in  the  exhibit  B  annexed 
to  the  petition  (not  for  the  sum  of  58d3Z.  lOs,  6d, 
as  set  forth  in  the  18th  article  of  the  petition), 
being  money  expended  for  necessaries  supplied  to 
this  ship  between  the  months  of  Sept.  1865  and 
Feb.  1866,  at  Liverpool.  In  the  latter  month  the 
ship  being  fully  repaired  sailed  from  Liverpool, 
to  New  York,  and  was  arrested  on  her  return  to 
Liverpool  on  the  20th  April  1867,  and  the  court  is 
now  prayed  to  pronounce  the  sum  which  I  have 
mentioned  to  be  due  to  the  plaintiffs,  and  to  con- 
demn the  ship  in  payment  thereof  with  costs.  The 
defendants  in  their  answers  alleged  yarious  reasons 
wh^  the  prayer  should  not  be  complied  with,  to 
which  I  will  presently  advert.  But  I  must  first 
consider  the  admitted  and  approved  facts  in  the 
case.  I  must  take  it  to  be  admitted  that  the 
ship  arrived  at  Liverpool  in  Sept.  1865,  **  having 
encountered  very  severe  weather  in  the  course 
of  her  voyage,  and  being  on  her  arrival  at 
Liverpool  almost  in  a  sinking  state"  (see 
Article  3  in  petition.) ;  that  she  was  consigned 
to  the  plaintiffs  as  agents  for  the  owners,  who 
received  the  freight,  the  balance  of  which  after 
deducting  the  amount  of  the  bill  drawn  upon  it 
by  the  captain  was  about  suflBcient  to  pay  the 
ship's  ordinary  disbursements  at  Liverpool ;  that 
the  ship  was  properly  surveyed  and  extensive  re- 
pairs done  to  her ;  that  large  sums  of  money  on 
the  ship's  account  were  paid  by  the  plaintiffs,  and 
liabilities  to  a  considerable  amount  incurred  by 
them  for  supplies  furnished  in  the  usual  manner, 
tradesmen  bringing  their  bills  signed  by  the  cap- 
tain to  the  office  of  the  plaintiffs,  who  thereupon 
discharged  them ;  that  the  captain  gave  all  the  orders 
and  certified  according  to  the  usual  course  all  the 
bills  to  be  correct ;  that  the  plaintiffs  have  not  been 
repaid  nor  reimbursed  by  the  owners  for  the 


moneys  which  they  have  advanced,  or  the  liabilities 
which  they  have  incurred,  and  that  the  supplies  so 
furnished  to  the  ship  were  necessary  to  enable  her 
to  prosecute  her  voyage.  The  objections  advanced 
on  behalf  of  the  ownern,  which  are  set  out  in  their 
answer,  or  in  the  argument  of  their  counsel,  against 
the  claim  of  the  plaintiffs  upon  the  ship,  may  be 
stated  under  the  following  heads: — First,  that 
the  plaintiffs  did  not  pay  the  sums  of  money,  nor 
incur  the  liabilities  in  the  petition  mentioned 
on  the  credit  of  the  ship,  but  solely  on  the  per- 
sonal credit  of  the  owners,  or  of  the  defendant, 
Charles  Carrow  (the  managing  owner)  alone; 
secondly,  that  the  money  was  advanced  as  in  an 
ordinary  mercantile  account,  between  oorrespon- 
dent  and  correspondent,  that  the  advance  of  it  did 
not  constitute  a  maritime  lien  on  the  res,  that  in 
fact  it  was  a  demand  for  a  balance  of  account  be- 
tween agent  and  principal,  for  which  a  common 
law  action  of  assumpsit,  was  the  proper  remedy ; 
thirdly,  that  under  the  law  of  New  York,  the  debt 
of  the  plaintiffs  being  a  ehose  in  action,  was  assign- 
able, so  as  to  vest  the  legal  right  in  the  assignee, 
and  had  been  duly  assigned  by  the  plaintiffs  to  a 
Mr.  Trask,  of  New  York,  and  that  they  have,  conse- 
ouently,  no  right  to  sue  in  this  court ;  fourthly, 
that  they  are  part  owners,  and,  on  that  ac- 
count, are  incapacitated  from  bringing  this  suit. 
With  respect  to  the  first  objection,  I  do  not  think 
it  is  sustained  by  the  evidence  as  to  the  facts 
in  this  oase,  and,  indeed,  it  was  not  much  in- 
sisted upon  by  counsel,  except  in  so  far  as  it 
is  connected  with  the  second  and  next  head  of 
objection.  This  is  by  far  the  most  serious  ob- 
jection, and  deserves  very  careful  consideration. 
The  petition  in  this*  case  was,  according  to 
the  statement  of  the  Solicitor*  (General  originally 
intended  to  be  a  special  statement,  upon  which 
an  agreement  was  to  be  founded ;  the  agreement 
was,  however,  broken  off,  but  the  special  character 
of  the  petition,  which  contains,  %8  it  should  seem, 
part  of  the  defendant's  case,  remains.  Mr.  Joseph 
Tavlor  has  been  examined  and  cross-examined 
before  me  at  considerable  length,  but  with  re- 
spect to  the  point  under  immediate  consideration, 
ic  is  enough  to  say  that  he  appears  to  have  been  an 
agent  for  Messrs.  Oarow  and  Go.  for  many  years. 
The  accounts  which  have  been  put  in  show  that 
the  pbdntiffs  acted  as  brokers  and  agents  in  the 
matter  of  several  ships,  and  that  they  forwarded 
debtor  and  creditor  accounts,  acting,  in  fact,  as 
general  agents.  It  appears  to  have  been  their  habit 
to  send  in,  not  only  particular  accounts  for  each 
ship,  but,  at  stated  periods,  general  accounts  for  all 
the  ships  for  which  they  were  agents  or  brokers. 
In  the  case  of  the  West  Friesland  (Swa.  455)  my 
predecessor  decided  that "  there  is  nothing  in  the 
Act  to  exclude  agents  from  suing,  and  nothing  in 
the  relation  itself  apart  from  positive  law,  as  is 
clearly  illustrated  by  the  continental  law."  This 
judgment  was,  it  is  true,  reversed  by  the  Privy 
Council,  but  upon  a  ground  of  fact  which  left*  this 
exposition  of  the  law,  as  well  as  another  to  which 
I  will  hereafter  advert,  unaffected.  If  the  evidence 
in  this  case  had  established  that  this  suit  was 
brought  to  reoovert  he  balance  of  on  account,  or  in 
order  to  obtain  a  general  balance  of  accounts,  I 
should  hold  that  I  was  bound  by  the  decisions  of  the 
Privy  Council  in  the  Twenlje,  which  was  an  appeal 
from  the  decision  in  the  West  JfViesland,  aiter- 
wards  called  The  Twentje  (13  Moo.  P.  0.  0.  185 ; 
Swa.  454),  and  by  the  decision  of  my  prede^ 
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oeflsor  in  The  Compteise  de  Fregeville  (sup.)*  to 
hold  that  this  court  had  no  jurisdiction  to  enter- 
tain the  suit.    But  I  think  that  the  present  case  is 
materially  distinguished  from  these  cases.    This 
Bait  is  instituted,  not  to  recover  any  particular  or 
selected  item  of  a  general  account,  but  the  whole 
of  the  sum  expended  upou  this  particular  occasion 
in  payment  of  the  necessaries  recjuired  by  the 
exigencies   of    the    ship,    and    without    which 
Bhe  could    not   have    prosecuted    her    voyage. 
With   regard    to    the  third   objection,  I  think 
the  fair  result  of  the  admissions  in  court,  and 
of  the  evidence,  is  that  the  plaintiffs,  owing  Trask 
a  considerable  sum  of   money,    transferred  by 
iDdQrsen>ent,  under  the  law  of  New  York,  their 
acconnt  in  respect  of  other  vessels  with  Charles 
Carow,  the  managing  owner ;  that  Trask  recovered 
sufficient  payment  for  his  purpose  from  Charles 
Carow,  the  latter  expressly  stating  at  the  time 
**  that  the  said  payment  was  not  on  account  of  the 
Undencriter  "  (Art.  12) ;  that  Trask  subsequently 
instituted  a  suit  in  the  Oourt  of  New  York  against 
the  Undenoriter  and  her  owners ;  that  this  suit  was 
dismissed  "  on  the  ground  that  it  had  been  brought 
in  Tiolation  of  the  17th  Admiraltjr  rule  of    the 
Sapreme  Court  by  joining  the  ship  and  owner. 
No  opinion  was  given  upon  the  onginal  debt  or 
the  effect  of  the  assignment "  (Art.  14).     It  ap- 
pears to  be  admitted  and  proved  that  the  account 
with  the  endorsement  has  been  delivered  up  by 
Mr.  Trask  to  Mr.  Joseph  Taylor,  and  is  now  in  the 
possession  of  the  plaintiffs ;  and  that,  notwith- 
standing the  formal  language  of  the  transfer,  Mr. 
Trask  has  no  longer  any  interest  in  the  instru- 
ment.   I  am  not  embarrassed,  therefore,  by  any 
consideration  as  to  the  plaintiffs  having  parted 
with  their  right  to  sue,  or  as  to  there  being  a  lis 
dibi  pendens   in    the   matter  now   before    me. 
Fonrtnly,   it   remains    to    consider    the    objec- 
tion that  the  plaintiffs  are  part  owners  ;    and,, 
first,  as  to  the  facts :  the  defendants  themselves 
allege  in  their  answer  that  Joseph  Stuart  was  and 
still  is  the  registered  owner  of  one-fourbh  part  of 
the  said  ship,  but  he  held  and  still  holds  the  said 
one-fourth  part  as  trustee  for  and  to  the  use  of  the 
plaintiffs,  who  at  the  time  of  the  said  transactions 
were   and    still  are    the    beneficial    owners    of 
snch  one-fourth  part  of  the  said  ship "  (Art.  3). 
The  defendants  now  contend  that  Stuart  is  mort- 
gagee ;  but  they  have  given  no  evidence  on  this 
point      It  is  true  that  in  the  letters  which  they 
have  put  upon  cross-examination  into  the  hands  of 
Hr.  Taylor,  it  appeared  that  Trask,  in  the  summer 
of  1866,  wrote  a  letter  to  Joseph  Taylor,  the  lan- 
guage of  which  assumed  that  Joseph  Taylor  still 
retamed  the  fourth  part  in  the  ship ;  and  that  in  his 
answers  Taylor  does  not  deny  this  assumption; 
but  he  has  sworn  in  his  evidence  before  the  court 
that  he  had  parted  with  all  his  interest  in  the  said 
fourth  share  in  the  summer  of  1865  to  Mr.  Stuart ; 
and  I  do  not  think  that  I  should  be  warranted  on 
the  evidence  before  me   in  holding  him   to    be 
guilty  of  deliberate  perj  ury.  Secondly,  as  to  the  law. 
m  the  West  Friesland  (8up.)  my  predecessor  said 
*'  that  Mr.  Bremer  was  himself  a  part  owner,  is  only 
a  technical  objection.    At  common  law  partner 
cannot  sue  partner,  but  that  is  a  rule  which  does 
not  obtain  in  this  court,  and  here  the  property  is 
sued  and  not  the  co-partner."    Perhaps  the  state- 
ment would  have  received  some  modinoation  from 
the  learned  judge,  in  the  case  of  a  partner,  who 
is  concerned  in  the  partiouleur  voyage  for  the  pro- 
Vol.  L,  N.  S. 


secution  of  which  the  ship  has  been  supplied  with 
necessaries,  and  for  the  payment  of  which  neces- 
saries the  ship  is  arrested,  but  Dr.  Lushington'a 
enunciation  of  the  law  and  practice  of  the  court 
certainly  applies  to  the  circumstances  of  this  case* 
Upon  the  whole  I  am  of  opinion  that  I  must  grant 
the  prayer  of  the  plaintiffs,  subject  to  any  reference 
which  may  be  necessary  to  the  registrar,  assisted 
by  merchants. 
Proctors  for  the  plaintiffs,  Pritchard  and  Sons, 
Solicitors  for  the  defendants.  Field  and  Co. 


June  27,  Jtdy  26,  and  Aug,  2, 1871. 
The  Willbm  III. 

8aivage-P<u8enger*8  baggage — Saloor^e  Uen — Rival 
salvors — Bight  to  begin — Life  salvage  from  a 
foreign  ship— Jurisdiction — AdmiraUy  Oourt  Act 
1861  (24  Vict'  0. 10),  s,  9. 

A  salvor's  lien  does  not  extend  to  personal  baggage 
and  effects  (wearing  apparel  and  other  goods  ejus* 
dem  ger^eris)  belonging  to  passengers  on  board  the 
vessel,  to  which  the  services  have  been  rendered , 
and  the  Oourt  of  Admiralty  will  order  such  effects 
to  be  released. 

Where  suits  of  rival  salvors  come  on  for  hearing  ai 
the  same  time,  the  right  to  begin  must  depend  upon 
the  cvrcfwmstances  af  each  case. 

The  F.  schooner,  having  taken  on  board  part  of  the 
passengers  and  crew  of  a  foreign  vessel,  which  w(u 
on  fire,  afterwards  transferred  them  to  the  8» 
steamer,  in  order  that  they  might  get  ashore  more 
qtUchly.  The  whole  transaction  took  place  out* 
side  British  waters : 

Held,  that  the  services  of  the  two  vessels  were  not  so 
continuous  that  they  could  be  considered  as  one, 
and  that  therefore  the  F,  was  not  entitled  to  life 
scdvage  from  a  foreign  vessel  as  for  services  ren- 
dered either  wholly  or  in  part  in  British  waters 
under  the  Admirodty  Oourt  Act  1861,  «.  9. 

In  this  case  there  were  originally  five  suits  of  sal- 
vage instituted  against  the  Willem  III, :  two  (Nos. 
5771  and  5774),  which  were  consolidated,  were  in- 
stituted on  behalf  of  the  General  Steam  Naviga- 
tion Company,  the  owners  of  the  Scorpio  ss.  and 
her  master  and  crew,  and  on  behalf  of  William 
Watkins  the  owner  of  the  tug  Cambria  and  her 
master  and  crew ;  two  more  Nos.  5773  and  6775), 
also  consolidated,  were  institituted  on  behalf  of 
John  Coote,  licensed  Trinity  House  pUot, 
and  John  Burnett,  the  master,  and  the 
owners  and  crew  of  the  cutter  Mary  of  Ports- 
mouth, and  on  behalf  of  (Jeorge  Greenham, 
licensed  Trinity  House  pilot,  and  the  owners, 
master,  and  crew  of  the  cutter  Alarm ;  and  the 
fifth  (No.  5805),  on  behalf  of  the  owners,  master, 
and  crew  of  the  French  schooner  Flora.  All  these 
suits  were  for  salvage  services  alleged  to  have 
been  rendered  to  the  WiUem  III.  and  her  prats- 
sengers  and  crew.  On  20th  May  1871  the  pilot 
cutter  Mary  was  on  her  station  off  the  Owers 
Lightship  in  the  Channel,  when  at  about  9.45  p.m. 
she  perceived  signals  of  distress,  and  immediately 
bore  down  upon  the  place  from  whence  they  pro- 
ceeded, and  at  11.15  p.m.  found  a  vessel  which  was 
the  WiUem  III.  on  fire.  Near  the  vessel  they 
found  a  large  boat  oontwning  some  of  the  pas- 
sengers and  crew  of  the  Wiuem  III,,  and  these 
people,  about  fifty  in  number,  were  taken  on 
board  the  Mary,     This  boat  was  sent  back  to 
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the  ship,  and  shortly  after  two  more  boats  came 
up,  and  those  in  them,  llbont  forty  persons,  were 
taken  on  board  the  Mary,  and  the  boats  were 
ordered  to  save   any  other  persons   they  were 
able,  and  to  take   them    to    the  Flora,    which 
was    then    lying    on   the   port    quarter    of    the 
Willem  IIL     The  Flora  was  a  French  schooner 
bound  on  a  voyage  from  Nantes  to  Stockbobn,  with 
a  cargo  of  molasses  valued  at  1500L     She  received 
on  board   about    100    persons,  from  four  boats 
belonging  to  the  Willem  HI.,  and  fastened  the&e 
boats  alongside.    The  Flora  lay  by  the  burning 
vessel  until  between  three  and  four  o*clock  in  the 
morning  of  May  20th.    The  Mary  took  on  board  a 
further  boat  load  of  thirtv-four  people,  principally 
women  and  children,  and  at  about  1  a.m.  on  May 
21st,    having  ascertained    that    a  steamer    was 
waiting  to  pick  up  the  rest  of  the  passengers  and 
crew,  and  being  quite  full  she  set  sail  for  Forts- 
mouth,  where  she  arrived  at  1  p.m.  on  the  same 
day,  with  all  on  board  safe.  The  Scorpio  was  a  screw 
steamer  of  661  tons,  bound  on  a  voyage  from 
Sunderland  to  Charente,  and  with  her  cargo  was 
valued  at  20,000Z.  On  the  nisiht  in  question,  on  her 
watch  making  out  the  burning  ship,  she  bore  down 
to  the  place  and  picked  up  four  boats  belong- 
ing to  the  Willem  III.,  and  took  on  board  those 
of  the  passengers  and  crew  that  were  in  them, 
including  the  master.  The  Scorpio,  at  the  request 
of  the  master  of  the   Willem  IIL,  then  went  in 
search  of  the  Flora,  and  all  those  persons  belonging 
to  the  WiUem  III,  on  board  the  Flora  were  trans- 
ferred from  her  to  the  Scorpio,  and  the  boats  along- 
side the  Flora  were  fetched  away  and  were  made 
fast  to  the  Scorpio.  The  Scorpio  had  then  on  board 
of  her  about    150   persons.      About   this   time 
the  pilot  cutter  Alarm  came  up,  with  plaintiff 
G^rge  Greenham  on  board,  and  after  searching 
for  more  boats  and  not  finding  any,  Greorge  Green- 
ham  was  engaged  by  the  master  of  the  Scorpio  to 
pilot  that  steamer  into  Portsmouth,  the  master  of 
the  Scorpio  saying  that  G^rge  Greenham  agreed 
to  do  so  for  the  sum  of  32.    The  Flora  in  the 
meantime  proceeded  on  her  voyage.    The  Scorpio 
then  made  fast  her  hawser  to  the  Willem  IIL  for 
the  purpose  of  towing  her  in,  and  the  Scorpio's 
boatswain  and   two   seamen  and   some  of    the 
crew   of  the    Willem  IIL   went  on    board    the 
'       burning  vessel  to  make  fast.     In  the  meantime 
the  tug  Oamhria  came  up,  and  she,  being  a  power- 
ful paddlewheel  steamer,  working  up  to  400  horse 
power,  after  some  negotiation  it  was  arranged  that 
she  should  tow  the  Willem  IIL  ashore  instead  of 
the  Scorpio.    The  fire  continued  to  burn  fiercely. 
The  Scorpio  then  proceeded  to  Portsmouth,  where 
she  landed  those  saved  from  the  WilUm  ILL,  and 
handed  them  over  to  the  Dutch  consul,  who  paid 
the  plaintiff,  George  Greenham,  the  stipulated  31. 
She  also  took  in  some  of  the  boats  of  the  Willem  LLL., 
of  the  value  of  4001.     The  Scorpio  then  went  out 
in  search  of  the  Cambria  and  the  Willem  III, 
G^rge  Greenham  still  remaining  on  board.  When 
they  tound^  the  two  vessels  the  Scorpio  offered 
further  assistance,  but  those  on  board  tne  Camhria 
said  it  was  unnecessary,  but  that  they  wanted  the 
pilot,  and  thereu{)on  George  Greenham  went  on 
board  the  Oamhria.     The  Scorpio  then  proceeded 
on  her  voyage.     Whilst  the  Scorpio  was  away 
landing  her  passengers,  the  Camhria  had  made 
fast   her  hawser  to   the    WiUem   IIL,   and   in 
doing  so  her  crew   incurred  considerable   risk, 
as  .they    had    to   go   on    board    the   burning 


vessel  and  had  to  cut  away  the  foremast,  which 
was  of  iron,  and  had  gone  b^r  the  board,  and 
was  hanging  alongside  by  the  wire  rigging.  At 
7  a.m.  they  got  all  clear,  and  began  towing,  and 
about  3  p.m.  the  Cambria  succeeded  in  placing  the 
Willem  LLL.  on  the  Hamilton  bank  outside  Spit- 
head,  and  they  continued  by  her,  pumping  water 
into  her.  The  Willem  LLL  was  a  new  steamer,  on 
her  first  voyage  from  New  Dieppe  to  Batavia,  and 
belonged  to  Datch  owners.  Sue  had  on  board  a 
number  of  passengers,  principally  officers  and 
soldiers  in  the  service  of  the  Dutch  Government, 
and  some  ladies,  and  these  persons  had  personal 
effects  on  board,  including  money,  and  these  were 
left  in  the  burning  ship  owing  to  the  hurry  of  the 
escape.  The  plaintiffs  contended  that  there  must 
be  gunpowder  on  board,  and  that  the  risk  was 
thereby  increased,  but  this  the  defendants  denied. 
The  petition  in  the  suit  instituted  on  behalf  of 
the  Flora  (No.  5805)  contained,  amongst  others, 
the  following  paragraph  :  "  The  Flora  herself  was 
not,  during  any  portion  of  the  time  when  the 
persons  from  the  Willem  LLL.  were  on  board  of  her, 
within  three  miles  of  the  shore  of  England  or  in 
British  waters. 

Passbngbrs*  Baggage  akd  Personal  Bpfects. 

Jun e  2  7. — The  case  was  brou  gh t  before  the  court  on 
motion  for  its  direction  as  to  certain  baggage  and 
personal  effects  belonging  to  passengers  on  board 
the  Willem  LLL.  at  the  time  of  the  rendering  of 
the  salvage  services  in  respect  of  which  the  above 
suits  have  been  instituted.  An  affidavit  by  the 
master  of  the  TFii^em  JIT.  was  read  which,  inter  alia, 
stated  that  certain  baggage  was  on  board,  and  that 
it  had  been  deteriorated  by  the  fire  and  water,  and 
that  coins  to  the  value  of  about  40L  had  been 
found.  The  motion  was  to  obtain  an  order  of 
court  releasing  the  baggage  and  personal  effects 
from  salvage  claims. 

W.  G.  F.  Fhillimore,  for  the  passengers  and 
owners. — The  entire  question  is,  whether  the  goods 
of  passengers  are  liable  to  salvage  or  not.  In 
1  Beawe's  Lex  Mercatoria,  6th  edit.,  p.  242,  it  is 
laid  down  that  the  wearing  apparel  of  the  master 
and  seamen  are  always  excepted  from  the  allow- 
ance of  salvage,  and  this  is  cited  in  Park  on  Insur- 
ance. 7th  edit.  p.  225.  In  "  Wreck  and  Salvage  " 
(by  W.  Marvin,  Judge  of  the  Florida  District  Court, 
U.S.),  p.  133,  it  is  said  that  "  bills  of  exchange  or 
other  papers,  evidences  of  debt  or  title  to  pro- 
perty, are  not  liable  to  salvage  ( The  Emblem,  Dareis' 
Adm.  Bep.,  District  of  Maine,  U.S.,  p.  61) ;  nor  is 
the  clothing  of  the  master  and  crew,  and  for  this 
proposition  The  LUsing  Sun  (Ware's  Adm.  Bep., 
District  of  Maine,  U.S.,  p.  385)  is  cited.  It  is  also 
said  that,  "  In  this  district  the  wreckers  have  never 
demanded  salvage  upon  the  clothing  or  personal 
baggage  of  the  master,  crew,  and  passengers."  In 
the  Rising  Sun  {sup.),  Ware,  J.,  says :  "  A  question 
was  raised  at  the  arguments  whether  the  clothing 
on  board,  which  appears  to  have  been  principiJly 
the  wearing  apparel  of  the  crew,  ought  to  be  in- 
cluded in  the  mass  of  property  on  which  salvage 
is  allowed.  I  think  not.  On  these  melancholv 
occasions,  those  who  escape  from  shipwrecc 
usuiJly  find  themselves  in  a  strange  land,  without 
friends,  and  without  resources,  and  if  the  wreck 
happens  to  be  brought  to  the  same  shore  by  other 
hands,  the  common  feelings  of  humanity  require 
that  their  clothing  should  be  restored  to  them 
forthwith,  unburdened  by  salvage.'*  This  applies 
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eqnaUy  to  passengers.  Money  found  on  the  per- 
son of  a  passenger  foand  on  board  of  a  salved 
vessel  was  ordered  by  the  same  judge  to  be  re- 
stored to  his  legal  representatives  after  deduotiog 
the  expenses  of  bis  faneral :  (The  Amethyst,  Dareis' 
Adm.  Bep.,  Distriot  of  Maine,  U.  S.,  pp  20  &  29.) 
In  questions  of  general  average  it  is  well  settled 
that  passengers'  effects  do  not  contribute;  and 
Lord  Tenterden  says  :  *'  Neither  in  this  country  do 
the  wearing  apparel,  jewels,  or  other  things  be- 
loDgiog  to  the  persons  of  passengers  and  crew, 
and  taken  on  board  for  their  private  use,  and  not 
for  tra£5o,  contribute  on  these  occasions  :  '* 

Abbott  on  Shipping,  11th  edit.,  p.  549. 

Dig.  14,  2,  2,  2. 

Traits  des  Asflnnuioes  et  dea  Contrats  a  la  Grosses 
d'Emerigon,  par  Bonlay-Paty,  1. 1,  oh.  xii.,  sect, 
xlii,  §§  7,  8. 

This  by  analogy  applies  to  salvage.  Passengers' 
effects  ought  not  to  contribute. 

The  Admiralty  Advocate  {Dv,  Deane,  Q.  0.)  and 
ClarJcson  for  the  salvors. — This  is  the  first  time 
the  point  has  arisen.  Mr.  Phillimore  says  that 
"  baggage  and  personal  effects  "  are  exmept.  These 
may  differ  very  much ;  they  may  include  objects 
of  great  value.  In  an  emigrant  ship  the  pas- 
sengers carry  out  their  entire  fortune,  and  all  their 
possessions  would  be  personal  effects,  but  it  could 
not  be  said  that  they  would  be  exempt  from  sal- 
vage. The  broad  rule  is  that  the  salvor  has  a  lien 
on  whatever  is  salved.  In  the  case  of  Hartford  v. 
Jones  (1  Baym.  Bep.  393),  which  was  in  trover 
for  goods,  the  defendant  pleaded  that  they  were  in 
a  ship,  and  the  ship  took  fire,  and  they  hazarded 
their  lives  in  trying  to  save  them,  and  therefore 
they  were  ready  to  save  them  if  the  plaintiff  would 
pay  4Z.  for  salvage.  The  plaintiff  demanded  gene- 
rafly,  and  Holt,  C.  J.,  held  that*  "  they  might  retain 
the  goods  untU  payment  as  well  as  a  tailor  or  a 
hatter  or  common  carrier.  And  salvage  is  allowed 
by  all  nations,  it  being  reasonable  that  a  man 
should  be  rewarded  who  hazards  his  life  in  the 
service  of  another.  But  though  the  retainer  be 
lawful  it  does  not  amount  to  a  conversion,  no  more 
than  a  distress  for  rent."  If  the  retaining  of 
these  goods  be  not  a  conversion  we  are  entitled 
to  salvage.  The  same  case  is  reported  in 
2  Salk.  654,  and  there  it  appears  that  part 
of  the  goods  salved  were  twenty  small  car* 
penter's  tools,  which  were  clearly  personal 
effects.  Witn  respect  to  the  master's  and  crews' 
effects  being  exempt,  this  is  only  by  comity 
and  from  a  feeling  that  the  effects  of  persons  en- 
gaged in  so  many  perils  ought  to  be  regarded 
with  favour.  Etepressio  unius  eat  excltmo  alteritis. 
In  the  Rising  8tm  (sup.)  this  was  the  ground  of 
the  judgment,  as  the  clothing  mostly  belonged  to 
the  master  and  crew.  The  Amethyst  (sup,)  is  dis- 
tinguishable from  the  present ;  the  money  was  paid 
to  3ie  personal  representatives  of  the  dead  man, 
and  the  man  was  washed  ashore.  [TT.  0.  F.PhilU' 
more, — ^He  was  found  dead  on  board  the  vessel.]  No 
analogy  can  be  drawn  from  general  average,  and  this 
court  is  very  chary  of  meddling  with  its  doctrines. 
Personal  effect  for  daily  use  would,  perhaps,  be 
considered  privileged.  De  minimis  non  curat  lem. 
Passenger's  oaggage  is  nolnsually  of  sufficient  value 
to  make  it  worth  while  for  salvors  to  claim  against 
it,  but  in  this  case  there  were  about  200  passen- 
gers. The  defendants  contend  for  an  absurdity ; 
the  cargo  pays  salvage  reward  to  salvors  of 
life  as  well  as  of  property :  (Tlie  FusiUer,  3  Moo. 


P.  0.  0.  61 :  12  L.  T.  Bep.  N.  S.  186.)  Why 
should  the  property  of  those  whose  lives  have 
been  saved  be  exempt  P  Salvage  is  paid  on  the 
ground  of  public  policy.  Clothes  actually  worn  at 
the  time  are  perhaps  exempt  on  the  ground  of 
decency.  Salvage  is  awarded  for  the  purpose  of 
encouraging  others  to  render  such  services,  and 
not  merely  to  reward  services  performed.  In 
this  case  there  being  no  information  as  to  the 
articles  on  board,  the  court  is  in  danger  of 
going  wrong  as  to  what  is  exempt.  Would 
household  plate,  which  are  strictly  personal  effects, 
be  exempt  P  Or  diamonds  or  buillion  P  (The  Jonge 
Bastiaan,  6  C.  Bob.  322,  324.)  This  is  argued  as  a 
principle,  and  the  court  has  no  guide  as  to  what  is 
claimed.  In  the  case  of  B,  in  his  office  of  Admt* 
ralty  v.  Property  Derelict  (1  Hag.  383)  a  moiety  of 
the  property  found  beine  com,  a  trunk,  gold 
watches,  rings,  &o.,  was  decreed  to  the  salvor. 
There  is  no  distinction  between  property  derelict 
aud  not  derelict,  and  that  case  is  a  direct 
authority  that  private  property  is  subject  to 
salvage;  and  it  militates  against  The  Amethust 
(sup).  If  the  property  had  been  wreck,  the 
receiver  of  wreck  would  have  been  entitled  to 
salvage.  [Sir  B.  Phillimore. — ^It  is  quite  likely 
an  emigrant  might  take  out  his  entire  capital 
with  him.  The  practical  difficulty  is  where  to  draw 
the  line  between  personal  effects  and  private  pro- 
perty, as  there  would  not  be  any  difficulty  in  hold- 
ing personal  effects  not  liable,  if  a  sufficient 
restrictive  meaning  could  be  given  to  these  words. 
It  is  the  custom  of  the  Dutch  to  carry  all  their 
personal  property  about  with  them,  even  their 
stock-in-trade.  General  international  law  would 
justify  me  in  deciding  that  actual  wearing  apparel 
and  personal  effects  K>r  daily  use  are  privileged, 
but  beyond  this  there  is  a  very  wide  margin.] 

TT.  O,  F,  Phillimore  in  reply.— I  only  claim  for 
baggage  and  personal  effects.  Certainly  the  latter 
may  bear  a  very  .wide  meaning,  but  I  mean  by 
personal  effects  only  what  are  included  in  the  strict 
meaning  of  the  words.  Cases  in  the  Bailway  Acts 
have  decided  that  certain  things  are  not  personal 
luggage  with  them.  [Sir  B.  PHiLLiM:oRB.-;-The 
Bailway  Acts  are  very  special.]  The  principles 
of  general  average  do  not  apply  to  jewels.  [Sir 
B.  Phillimobb. — Would  it  not  be  a  strong  thing  to 
say  that  a  valuable  jewel  would  be  exempted 
from  the  lien.]  If  on  the  owner's  person  it  would 
certainly  be  exempt.  In  the  case  of  unpaid  pas- 
sage money,  the  passengers'  luggage  cannot  be 
seized,  though  he  himself  may  be  detained.  As  to 
the  argument  that  any  amount  of  "personal 
effects  "  might  be  taken  by  a  passenger,  no  such 
thing  can  occur,  as  he  is  only  allowed  a  limited 
amount,  and  must  pay  freight  for  the  remainder. 
It  would  be  inconvenient  to  hold  against  the 
exemption,  on  account  of  the  great  number  of  pas- 
sengers and  the  consequent  number  of  bail  bonds. 

Sir  B.  Phillimoeb.— I  hold  wearing  apparel  and 
things  ejusdem  generis  exempted  from  the  salvor's 
lien.  In  my  opinion,  strict  personal  effects,  such 
as  wearing  apparel,  are  not  liable  to  salvage.  It 
would  be  as  well  to  point  two  arbitrators  to 
determine  what  things  should  be  exempted,  doubt- 
ful points  to  be  referred  to  the  court.  Costs  to  be 
costs  in  the  cause,  (a) 


was 


(a)  The  order  drawn  np  in  the  registry  on  this  mlin^ 
as  as  follows :  |*  Jnne  27.— The  jndge,  ha^ 


wtw  <ta  luuuwDi      tfuuo  ^,,—s.M^^  j»^>B»,  having  heard 
counsel  on  both  sides,  ordered  thailf^|^^^anf|J^j^  ^^ 
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Right  to  Begin. 

July  26. — The  coDBolidated  caoses  camo  en  for 
hearing  together. 

ButU  Q.  0.  for  the  Scorpio  and  the  Oamhria 
(Nob.  5771  and  5774),  claimed  the  right  to  begin, 
and  cited  the  Morocco  (24  L.  T.  Bep.  N.  S.  598 ; 
ante,  p.  46)  in  support  of  his  contention,  that  the 
canse  first  entered  ought  to  be  first  heard. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.  G.)  and 
E.  C,  Olarkson  for  the  Mary  and  the  Alarm  (Nos. 
5773  and  5775). 

Sir  John  Karsldke,  Q.  0.  and  Phillimore  for  the 
defendants. 

Sir  B.  Phillimorb.— It  is  diflBcult  to  lay  down 
any  rigid  rule  in  such  a  case.  Each  case  ought  to 
depend  on  its  own  circumstances.  I  thiuk  it  more 
convenient  for  counsel  for  the  Mary  aud  the  Alarm 
to  beffin>  as  the  Mary  was  first  on  the  spot,  (a) 

Salvage  of  Life  from  a  Foreign  Vessel. 

Aug,  2.— The  cause  (No.  5805)  instituted  on 
behalf  of  the  Flora  came  on  on  motion  to  reject  the 
petition  on  the  ground  that  the  life  salvage  was 
rendered  to  foreigners  outside  British  waters,  and 
that  the  court  had,  therefore,  no  jurisdiction. 

W.  G.  F.  PhiUimore  for  the  defendants.— The 
Court  of  Admiralty  had  no  original  jurisdiction  to 
award  salvage  for  the  saving  of  life  only.  No 
jurisdiction  was  given  by  the  Merchant  Shipping 
Act  1854,  ss.  458,  459,  476,  over  salvage  of  life 
on  the  high  seas,  particularly  from  a  foreign  ship : 
{Ths  JolMnnea,  Lush.  182.)  British  legislation 
does  not  affect  foreigners  except  when  within  its 
jurisdiction,  unless  it  is  so  expressly  enacted. 

The  Zollver$in,  Swa.  96 ; 

Cope  y.  Doheriy,  4  E.  &  J.  367. 
In  this  statute  there  is  no  such  enactment.  The 
Admiralty  Court  Act  1861  (24  Yict.  o.  10),  s.  9, 
extends  these  provisions,  and  gives  jurisdiction 
over  salvage  of  life  "  from  any  foreign  ship  or 
boat,  where  the  services  had  been  rendered 
wholly  or  in  part  in  British  waters."  (b)  [Sir 
R.   Phillimore. — In  the   Qtisen  Mob    (3  Hagg. 

liberty,  nnder  the  inspection  of  some  person,  to  be  sdrreed 
npon  hetween  the  parties  to  this  cause,  to  deliver  to  the 
passengers  on  hoard  the  vessel  Willem  III,,  at  the  time 
of  the  servioes  in  question  in  this  oause  being  rendered, 
the  wearing  apparel  and  other  goods  ejusdem  generis 
helonging  to  him,  and  he  made  no  order  as  to  the  costs  of 
this  motion.'* 

(a)  The  court,  after  hearing  evidence  in  the  two  cases, 
awarded  salvage  as  follows  ;  In  the  oases,  Nos.  5771  and 
5774.  the  sum  of  35001.,  which  was  thus  divided  between 
the  two  vessels^to  the  Scorpio,  lOOOl. ;  to  the  Cambria^ 
25001.  In  the  cases,  Nos.  5773  and  5775,  the  sum  of  625^., 
which  was  thus  divided :  to  the  Mary,  6002. ;  to  the 
plaintiff  G^rge  Greenham,  201.  and  5^.  nomine  expen- 
sarum.  The  tender  in  the  first  set  of  causes  was  20001., 
and  in  the  second  400t.  to  the  Jfary,  and  101.  to  Greei^m. 
The  claim  of  the  owners, master,  and  crew  of  the  Alarm 
was  abandoned  at  the  hearing. 

(b)  The  sections  of  the  Merchant  Shipping  Act  cited 
are  as  follows  :— 

Sect.  458.— In  the  following  cases  (that  is  to  say), 
whenever  any  ship  or  boat  is  stranded  or  otherwise  in 
distress,  on  the  shore  of  any  sea  or  tidal  water,  situate 
within  the  limits  of  the  United  Kingdom,  and  services 
are  rendered  by  any  person,  (1)  in  assisting  such  ship  or 
boat,  (2^  in  saving  the  lives  of  the  persons  belonging  to 
such  snip  or  boat,  (3)  in  saving  the  cargo  or  apparel  of 
such  ship  or  boat  or  any  portion  thereof ;  and  whenever 
any  wreck  is  saved  by  any  person  other  than  a  receiver 
within  the  United  Kingdom,  there  shall  be  payable,  &c. 
...  a  reasonable  amount  of  salvage,  &o. 

Sect.  459.— Salvage  in  respect  of  the  preservation  of 
the  life  or  lives  of  any  persons  belonging  to  any  such 


242)  salvage  was  given  for  saving  life.]  That  case 
was  overruled  by  the  Zephyrus  (1  W.  Bob.  329), 
where  Dr.  Lushiugton  held  that  the  statute  (1  &  2 
Geo.  4,  c.  75,  s.  8),  by  which  the  salvage  was 
awarded  only  applied  to  cases  before  magistrates. 
The  services  of  the  Scorpio  and  the  Flora  were 
distinct,  and  no  part  of  the  Flora* 8  service  was 
rendered  in  British  waters,  and  as  the  WiUem  IH. 
was  aforeign  ship,  the  servioes  were  neither  "  wholly 
nor  in  part  in  British  waters,"  and  the  court  has  no 
jurisdiction.  There  is  no  treaty  between  En|;land 
and  Holland  so  as  to  give  the  court  jurisdiction 
nnder  the  26  &  26  Vict.  c.  63,  s.  59.  (a)  The  word 
**  services  "  in  the  Admiralty  Court  Act  1861,  s.  9, 
mean  only  the  particular  services  in  respect  of 
which  the  claim  is  made,  and  these  were  not  ren- 
dered within  British  waters. 

B,  E.  Webster,  for  the  owners  and  crew  oi  the 
Flora. — Some  part  of  the  services  to  the  persons 
taken  on  board  the  Flora  were  rendered  in  British 
waters.  For  the  benefit  of  the  salved  persons  the 
crew  of  the ^^ra  placed  them  onboard  the  Scorpiot 
If  the  Flora  had  taken  them  in  she  could  have  re- 
covered, and  is  she  merely  transferred  them,  the 
servioes  of  the  Flora  and  the  Scorpio  were  one 
continuous  service.  The  Flora  was  the  bridge 
which  conveyed  them  to  a  place  of  safety.  Where 
a  salvage  is  finally  effected,  those  who  meri- 
toriously contribute  to  that  result  are  entitled  to 
a  share  in  the  reward,  although  the  part  they  took, 
standing  by  itself,  would  not  in  fact  have  pro- 
duced it. 

The  Atlae,  Lush.  518  ;  6  L.  T.  Eep.  N.  S.  737. 

The  Jonge  Bastia^n,  5  C.  Bob.  322. 
A  first  set  of  salvors  are  entitled  to  reward  where 
they  cannoc  perform  all  the  salvage :  (The  Samuel^ 
15  Jur.  407.)  Abandonment  after  great  exertions 
to  save  a  ship  will  not  disentitle  to  salvage  if  the 
ship  is  brought  in  by  another  set  of  salvors. 

TheE,V,,l  Spinks,  63. 
W,  O,  F.  PhiUimore  in  reply— To  hold  the  ship 
liable  would  be  contrary  to  the  principles  of  inter- 
national law. — The   statutes    cited   are   modern 
enactments,  and  must  be  construed  strictly. 

Sir  R.  Phillimore. — The  question  has  been  verjr 

ship  or  boat  asWoresaid,  shall  be  payable  ...  in  priority 
to  all  other  claims  for  salvage,  &c. 

Sect.  476.— Subject  to  the  provisions  of  this  Act  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  upon 
all  claims  whatsoever  relating  to  salvage,  whether  the 
services  in  respect  to  which  salvage  is  claimed  were  per- 
formed upon  the  high  seas,  or  within  the  body  of  a 
county,  or  partly  in  one  place  and  partly  in  the  other, 
and  whether  the  wreck  is  found  at  sea  or  oast  upon  the 
land,  or  partly  in  the  sea  or  partly  on  land. 

The  Admiralty  Court  Act  1861  (24  Vict.  c.  10,  s.  9.)— All 
the  provisions  of  The  Merchant  Shipping  Act  1854.  in 
regard  to  salvage  of  life  from  any  ship  or  boat  within 
the  limits  of  the  United  Kingdom,  shall  be  extended  to 
the  salvage  of  life  from  any  Britian  ship  or  boat,  where- 
soever the  serrios  may  have  been  rendered,  and  from  any 
foreign  ship  or  (boat,  where  the  services  have  been 
rendered  either  wholly  or  in  part  in  British  waters. 

(a)  Sect.  59.— Whenever  it  shall  appear  to  Her  Majeetj 
that  ilie  Government  of  any  foreign  country  is  willing 
that  salvage  shall  be  awarded  by  British  courtn  ifor 
services  rendered  in  saving  life  from  any  ship  belonging 
to  such  country  when  such  nhip  is  beyond  the  limits  of 
British  juris^ction,  Her  Majesty  may,  by  Order  in 
Council,  direct  that  the  provisians  of  the  principal  Act 
(Merchant  Shipping  Act  1854),  and  this  Act  with  respeot 
to  salvage  for  serrioes  rendered  in  savine  life  from  Britiah 
ships,  snail  in  all  British  courts  be  held  to  apply  to 
servioes  rendered  in  saving  life  from  the  ships  <^  each 
foreign  country,  whether  such  servioes  are  rendered 
within  British  jurisdiction  or  not. 
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well  argued,  and  inyolyes  a  point  of  difficulty  and 
nioefcy.  The  claim  is  made  under  24  Vict.  o.  10, 
B.  9,  and  it  appears  that  a  yeesel  not  belonging  to 
the  (Alyors  now  claiming  brought  the  lives  saved 
within  British  waters.  I  must  hold  ib  to  be 
the  rule  of  law  that  life  salvage  could  not  be 
awarded  jure  gentium.  No  case  can  be  found  of 
life  salvage  having  been  awarded  where  no  pro- 
perty was  at  the  same  time  saved  before  the  Mer- 
cbaut  Shipping  Acts,  and  I  must  therefore  hold 
that  life  salvage  was  first  made  recoverable  by 
those  Acts.  I  must  also  hold  it  to  have  been 
decided  by  The  Johannes  (sup)  that  the  Merchant 
Shipping  Acts  must  be  construed  as  confined  to 
salTBge  of  life  within  British  waters.  The  next 
statute  on  the  subject  is  the  24  Vie.  c.  10,  which 
is  intended,  no  doubt,  to  carry  the  provisions 
farther.  I  think  that  to  give  a  right  to  claim  for 
life  salvage  from  a  foreign  ship  under  this  statute 
aervioes  must  be  shown  to  have  been  rendered 
within  British  waters.  Mr.  Webster,  in  his  able 
argument,  has  put  his  case  on  the  ground  that  the 
salvage  was  partly  rendered  in  British  waters. 
The  services  commenced  when  beyond  the  limits  of 
those  waters,  but  he  contends  that  they  were 
completed  within  them.  It  is  admitted  that  no 
treaty  exists  to  enable  the  salvors  to  invoke  the 
powers  of  the  59th  section  of  25  &  26  Yict.  c.  63. 
The  question  is  reduced  to  the  point.  Do  the 
dronmstances  show  that  the  services  rendered 
hy  the  Flora  and  the  Scorpio  were  so  con- 
tmuous,  that  those  of  the  Flora  may  be  considered 
as  wholly  or  in  part  rendered  in  British  waters  ? 
The  vessel  did  not  herself  proceed  within  British 
waters  with  the  lives  saved  on  board,  but  it  was 
urgued  that,  as  the  Scorpio  took  them  within  the 
jnrisdiction,  the  service  of  the  two  vessels  must  be 
considered  as  continuous  and  therefore  one.  Upon 
consideration  I  am  of  opinion  that  this  position 
camiot  be  maintained.  I  must  construe  this 
statute  strictly,  having  regard  to  the  fact  that 
it  is  an  alteration  of  the  existing  law  of  nations. 
The  services  must  have  been  rendered  to  these 
persons  either  wholly  or  in  part  within  British 
waters,  and  I  am  of  opinion  that  they  were  not. 
I  pronounce  that  the  Flora  is  not  entitled  to  sal- 
vi^e,  but  make  no  order  as  to  costs,  as  this  is  the 
first  case  that  has  arisen. 

Solicitors  for  the  Mary  and  the  Alarm,  Lowless, 
Nehon  and  Jones, 

Solicitors  for  the  Cambria  and  the  Scorpio, 
Caitarns,  Jehu,  and  Caitams. 

Solicitors  for  the  Flora,  Ingledew  and  Ince. 

Solicitors  for  the  defendants,  Pritchard  and 
Sons. 


Aug.  14,  Oct.  13,  and  Nov.  7, 1871. 
The  Panthba. 

Pricrity  of  Uen — Master-Ship's  agent—Ship- 
huUder —  Wages — Disbursements — Repairs— Mer- 
eaniile  account. 

The  nuuter  of  a  ship  has  a  marUime  lien  on  her  for 
&W  wages  and  disbursements^  and  his  claim  takes 
priariiy  over  all  other  claims,  save  claims  for 
salvage  and  damage  by  collision. 

A  ship's  agent  was  appointed  by  the  master  on  his 
arrival  cU  B.  He  had  no  previous  knowledge  of 
either  master  or  owner,  but  made  no  inquiries  as 
to  how  he  was  to  be  repaid  his  ad/oances  for  neces- 
sane$.    He  allowed  the  vessel  to  be  placed  in  the 


hands  of  a  shipwright  to  be  repaired,  and  when 

her  valu6  was  oy  this  means  increased,  caused  her 

to  be  arrested  : 
Held,  that  he  was  not  entitled  to  be  paid  his  claim  in 

priority  to  the  shipwright. 
Where  there  are  several  daimants  against  the  prO' 

ceeds  of  a  vessel  in  the  registry,  and  she  has  been 

sold  at  the  suit  of  one,  the  costs  of  such  sale  unll 

be  paid  before  all  claims,  as  such  sale  was  for  the 

benefit  of  all 
This  ship  was  arrested  and  sold  at  the  suit  of 
Henr^  Kandall  James,  of  Bristol,  in  a  cause  (No. 
5720)  instituted  on  his  behalf  for  necessai*ies  alleged 
by  him  to  have  been  supplied  to  the  said  ship,  and 
against  the  proceeds  of  the  sale  of  the  said  ship. 
Three  more  causes  were  afterwards  instituted; 
the  first  (No.  5749)  by  John  Batchelor,  of  Cardiff, 
shipbuilder,  for  necessaries  supplied  and  repairs 
done  to  the  said  ship ;  secondly  (No.  5761)  by  Hop- 
kins Williams,  master  mariner,  for  wages  earned 
and  disbursements  made  by  him  as  master  of 
the  said  ship;  thirdly  (No.  5785)  by  Daniel  Philip 
Messervy,  master  mariner,  for  disbursements  made 
by  him,  as  master  of  the  said  ship,  by  a  decree 
of  the  Judge  of  the  Court  of  Admiralty  of  the 
2nd  Aug.  All  these  claims  were  referred  to  the 
registrar  of  the  said  court  to  report  as  to  the  order 
in  which  they  should  be  paid,  the  proceeds  being 
insufficient  to  satisfy  them  all  in  full.  These 
claims  came  before  the  registrar  on  Aug.  14,  and 
the  accounts  and  vouchers  were  produced  before 
him,  and  the  question  of  priority  was  fully  arffued. 
Thereupon  the  registrar  reported  that  the  claims 
were  to  be  paid  in  the  order  annexed  to  the  end  of 
his  report,  and  gave  his  reasons  for  so  reporting. 
The  order  and  his  reasons  are  given  below.  On 
Nov.  7th  the  judge  ordered  the  several  payments 
to  be  made  in  accordance  with  the  report.  The 
facts  of  the  case,  and  the  arguments  used,  are 
fully  set  out  in  the  report. 

Oohen  appeared  for  plaintiffs  in  Causes  Nos. 
5720  and  5761. 

Clarhson  for  plaintiffs  in  causes  Nos.  5749  and 
5785. 

The  Beoistrab's  report  was  as  follows :  These 
cases  were  fully  argued  before  me  on  the  16th  Aug. 
last  by  Mr.  Cohen  on  the  one  side,  and  by  Mr.  Clark- 
son  on  the  other,  and  it  is  hardly  necessary  to  observe 
that  everything  that  could  be  said  on  the  subject 
was  said  by  those  two  learned  advocates.  Owing, 
bower,  to  the  confusion  in  which  the  whole 
question  of  the  priority  of  liens  is  involved,  I  fear 
the  conclusion  at  which  I  have  arrived  will 
hardly  be  so  satisfactory  as  I  could  have  wished. 
This  IS  the  more  to  be  regretted  as  I  understand 
that  the  parties  intend  to  accept  my  award  as  final, 
and  that  they  have  no  intention  of  appeiding.  The 
question  appears  to  me  to  be  sufficiently  important 
to  be  formally  argued  before  the  court,  and  I  could 
even  wish  now  that  that  course  may  be  taken. 
Assuming,  however,  that  it  is  not  intended  to  carry 
the  case  any  further,  it  only  renders  it  the  more 
incumbent  upon  me  carefully  to  consider  the  con- 
clusions to  which  I  may  oome,  lest  by  want  of  due 
care  and  attention  I  should  be  doing  an  ioins- 
tice  which  would  not  be  remedied  on  appeal  The 
facts  of  the  case  are  as  follows :  It  seems  that 
the  Panthea  was  purchased  in  June  1870  by 
a  Mr.  Norton,  of  Guernsey,  and  as  I  under- 
stood was  registered  at  that  port.  On  the 
27th  June  Mr.  Norton  appointed  Daniel  Philip 
Messervy,  the  plaintiff  in  cause  No.  5785  to  t^o^T 
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command,  at  wages  of  201.  a  month.  Captain 
Messervy  therenpon,  by  the  owner's  directions, 
shipped  a  crew,  and  on  the  30th  of  the  same  month 
set  Rail  in  her  for  Sunderland,  thence  he  proceeded 
to  Boston  and  to  Beverley,  in  the  United  States, 
after  that  to  St.  John's,  New  Brunswick,  and  ulti- 
mately returned  to  Bristol,  where  she  arrived  on 
the  6th  Jan.  1871,  and  discharged  her  cargo.  The 
crew  were  soon  afterwards  discharged,  but  Captain 
Messervy  remained  in  charge  of  her  until  the  20th 
March  following.  During  the  time  that  he  was  in 
the  service  of  the  ship.  Captain  Messervy  re- 
ceived various  sums  of  money  and  made  various 
disbursements  on  account  of  the  vessel,  and 
on  a  balance  of  account  between  himself  and 
his  owner  l\e  claims  a  sum  of  412.  28.  Id. 
Captain  Messervy  was  succeeded  in  the  com- 
mand of  the  ship  by  Hopkins  Williams, the  plaintiff 
in  cause  No.  5761.  He  claims  to  have  been  ap- 
pointed her  master  on  the  17th  March,  1871,  three 
days  before  the  termination  of  Captain  Messervy's 
service,  and  was  to  receive  wages  at  the  rate  of 
142.  a  month.  He  seems  to  nave  remained  in 
charge  of  the  vessel  until  the  24th  June,  1871, 
when  he  was  dispossessed  by  the  asAe  of  the  vessel 
under  the  authority  of  this  court.  He  claims  not 
only  his  wages  during  the  above  period,  but  also 
for  certain  disbursements  made  by  him  and 
amongst  them  for  a  sum  of  102.  lent  by  bim  to  the 
owner,  as  it  is  said,  for  ship's  disbursements,  acd 
for  board  and  lodging  during  the  whole  period 
of  his  service  at  the  rate  of  Ss.  per  day,  he 
having  been  unable  to  live  on  board  owing  to 
the  repairs  that  were  going  on.  His  claim 
amounts  to  the  sum  of  732.  16«.  M.  Another 
case  (No.  5720)  is  that  of  Mr.  Henry  Bandall 
James,  a  shipbroker,  of  Bristol,  who  says  that 
he  was  appointed  by  Capt.  Messervy  to  take 
the  management  of  the  ship's  business  upon  her 
arrival  at  Bristol  in  Jan.  18/1.  He  says  that  she 
lay  at  Bristol  up  to  some  time  in  iMarch,  when  she 
was  removed  to  Cardiff,  and  that  during  January, 
February,  March,  and  April,  he  made,  as  ship's 
agent,  various  disbursements  for  wages,  dock 
dues,  and  other  necessaries,  amounting  ^together 
to  3822. 13s.  5d.,  no  part  of  which  has  ever  been 
paid  to  him.  The  last  claim  is  that  of  Mr.  John 
Batchelor,  the  plaintiff  in  cause  No.  5459.  He 
is  a  shipbuilder,  residing  at  Cardiff,  and  states 
that  in  the  month  of  March  1871  he  executed 
certain  repairs  to  the  vessel,  as  I  understand,  by 
the  direction  of  Mr.  Norton,  the  owner.  By  the 
account  which  has  been  brought  in  the  repairs 
seem  to  have  extended  from  the  21st  to  the  28th 
March,  and  to  have  been  mainly  for  docking  and 
re-metalling  the  ship.  His  account  amounts  alto- 
gether to  the  sum  of  2622.  8«.  lid.  It  may  be  as 
well  to  state  here  that  the  first  suit  instituted  was 
that  of  Mr.  James,  the  shipbroker ;  then  that  of 
Mr.  Batchelor,  the  shipbuilder ;  after  him  that  of 
Capt.  Williams;  and  last  of  all  the  suit  of  Capt. 
Messervy,  the  first  master  in  point  of  date. 
Besides  the  above  claims,  two  other  bills  for 
wire  rigging  and  for  setting  it  up  have  been  sent 
to  the  registry;  but  as  the  parties  have  not, 
although  duly  warned,  thought  proper  to  bring 
their  causes  properly  before  the  court  by  entering 
actions,  I  am  prevented  from  taking  them  into 
my  consideration ;  and  the  only  cases  with  which 
we  shaU  have  to  deal  are  the  four  for  which  suits 
have  been  instituted.  In  the  oases  of  the  two 
masters  and  of  the  shipwright,  no  question  was 


raised,  when  they  were  before  the  court,  as  to  the 
amounts,  and  accordingly  the  learned  judge  pro- 
nounced for  them  as  claimed.    As  these  decisions 
however,  passed  without  discussion  it  will  not  pre- 
clude me  from  reporting  to  the  court  any  items  of 
the  claims  which  appear  to  me  to  be  inadmissible, 
leaving  it  to  the  learned  jud^e  to  strike  them  out 
or  not,  as  he  may  think  proper.    In  the  remaining 
case,  that  of  Mr.  James,  the  shipbroker,  the  whole 
question  has  been  left  open,  and  I  am  to  report 
whether  any  and  what  part  of  the  claim  shaU  be 
allowed.    I  have  also  to  say  in  what  order  the 
claimants  are  entitled  to  be  paid.    And  first  as  to 
the  claims  of  the  two  masters  for  the  balances  due  to 
them  on  account  of  wages  and  disbursements.  By 
the  191st  section  of  the  Merchant  Shipping  Act  1854, 
a  master  has  the  same  "  rights,  liens,  and  remedies 
for  the  "  recovery  of  his  wages  "  as  a  common  sea- 
man.   And  in  the  case  of  the  Mary  Ann  (I«,  Eep.  1 
A.  &E.  8;  13  L.  T.Bep.  Eep.N.S.384)Dr.Lu8hington 
decided  that  a  master's  claim  for  his  disburse- 
ment stands  upon  precisely  the  same  footing  as 
the  claim  for  his  wages ;  for  both  he  has  a  "  mari- 
time lien  "  on  the  ship.    On  the  authority,  too,  of 
other  decisions,  a  lien  of  this  nature  takes  prece- 
dence of  all  other  claims  against  the  ship,  except  a 
claim  for  salvage,  and  possibly  one  for  damage  by 
collision,  of  which,  however,  there  is  no  question 
in  the  present  case.    Counsel,  therefore,  did  not 
dispute  the  claim  of  the  two  master  mariners  to 
priority  over  the  other  two  claimants  for  their 
wages  and  disbursements.    To  the  amounts  also 
of  these  claims  no  question  was  raised,  except  as  to 
a  sum  of  102.  appearing  in   Captain   Willianib' 
accounts,  and  described  as  having  been  advanced 
to  Mr.  Norton,  the  owner,  for  the  purpose  of  making 
disbursements.    No  information  is  given  me  as  to 
how  this  money  was  expended  by  Mr.  Norton,  and 
whether  it  really  was  expended  for  the  ship's  use ; 
and  as  it  can  hardly  be  said  to  be  a  duty  incident 
to  a  master's  position  to  lend  money  to  his  owner, 
and  then  to  claim  the  amount  thereof  out  of  the 
proceeds  of  the  vessel,  in  priority  to  other  valid 
claims  against  the  same  property,  I  am  of  opinion 
that  this  sum  of  102.  should  be  struck  out  of 
Captain   William's  claim.     No  other  item  was 
objected  to  in  either  of  the  claims.    I  must,  there- 
fore, report  that  Captain  Messervy  is  entitled  in 
respect  of  a  sum  of  412.  2«.  Id.,  and  Captain 
Williams  in  respect  of  a  sum  of  632.  168.  4d.,  to 
priority  over  the  other  claimants,  together  with 
their  costs.    The  question  as  to  which  of  the  two 
masters  is  entitled  to  priority  over  the  other,  does 
not  arise  in  the  present  case,  the  fund  in  court 
being  amply  sufficient  to  pay  them  both,  as  well  as 
costs.    But  even  if  it  had,  I  am  not  sure,  looking 
to  previous  decisions  of  the  court,  that  I  oonld 
have  given  either  of  thtm  precedence  over  the 
other.    At  the  same  time  I  cannot  but  think  that, 
if  the  question  were  to  be  fully  argued,  a  master 
like  Captain  Messervy,  who  has  been  employed  on 
board  the  ship,  sailing  her  to  different  ports,  and 
earning  a  considerable  amount  of  freight  thereby, 
would  be  entitled  to  be  preferred  before  that  of 
Captain  Williams,  who  seems  to  have  done  little, 
if  anything,  beyond  what  an  ordinary  shipkeeper, 
might  have  done,  and  who  claims  to  be  paid  for 
such  services  at  the  rate  of  142.  a  month,  besides 
38.  a  day  for  board  and  lodging  during  the  whole 

Seriod.    But,  as  I  have  already  said,  the  question 
oes   not   arise   in    the   present   case.      There 
remain  the  daims  of  the  shipbroker  and  ship- 
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Wright;  and,  first, as  to  that  of  Mr.  Batchelor,  the 
shipwright.    When  that  gentleman  institated  his 
suit,  the  vessel  was  already  under  the  arrest  of 
the  coart,  and  as  the  claim  is  for  repairs,  there 
can  be  no  qaestion  as  to  his  right  to  sae  under 
the  4th  section  of  the  Admiralty  Conrt  Act  1861. 
Mr.  Clarkson  contended,  and  with  some  reason, 
that  it  was  a  claim  which  was  peculiarly  entitled 
to  consideration.    The  vessel  had  been  placed  in 
Mr.  Batchelor*8  hands  by  the  owner,  Mr.  Norton, 
for  the  purpose  of  repainng  and  remettalling ;  the 
work  had  gone  on  from  the  21st  to  the  28th  March ; 
on  the  latter  day  Mr.  James,  the  shipbroker,  in- 
stitates  this  suit,  she  is  arrested,  and  is  subse- 
quently sold  by  order  of  the  court  in  her  improved 
condition.    The  repairs,  then,  that  had  been  done 
to  her  by  Mr.  Batchelor,  may  be  said  to  have  been 
sold  with  her,  and  to  have  materially  increased  the 
proceeds  in  court.    His  claim,  therefore,  appears 
to  me  to  be  especially  deserving  of  the  considera- 
tion   of   the    court.      Mr.    Batchelor's   account 
amounts  to  the  sum  of  262Z.  8«.  lid.,  he  admitted, 
however,  when  he  was  before  me,  that  if  his  bill  had 
been  paid  at  once,  he  should  have  had  no  objection 
to  allow  the  usual  discount  of  10  per  cent.  Seeing, 
however,  that  six  months  have  now  elapsed  since 
the  work  was  done,  and  that  perhaps  even  now  the 
money  will  not  be  immediately  paid,  I  think  that 
a  deduction  of  5  per  cent,  might  properly  be  made 
from  his  account,  which  would  leave  a  sum  of 
249L  6«.  6(2.  to  be  due  to  him.    The  omestion, 
however,  remains  as  to  whether  he  or  Mr.  James  is 
entitled  to  priority,  or  whether  they  ought  to  stand 
npon  the  same  footing,  and  divide  the  balance  that 
may  remain,  rateably  between  them,  and  for  this 
purpose  it  will  be  necessary  to  see  of  what  Mr. 
James's  claim  consists.    According  to  this  gentle- 
man's statement  the  vessel  was  put  into  his  hands 
by  Capt.  Messervy,  the  master,  immediately  upon 
her  arrival  at  Bristol  in  January  last,  and  it  is 
8ud  that  he  thereupon  advanced  sums  of  money 
to  the  master,  amounting  in  all  to  180Z.  to  en- 
able him  to  pay  the  crew ;  that  he  paid  the  usual 
port  charges,  including  pilotage,  towage,  lights, 
dock  dues,  and  the  expenses  of  disbursements  in- 
curred at  Qneenstown  ;  his  own  commissions,  and 
sums  advanced  at  various  times  to  Mr.  Norton, 
amounting  to  261.,  make  up   in   all  a  sum  of 
3822. 138.  6d.,  which  he  claims  to  be  paid  to  him 
ont  of  the  proceeds.    Mr.  Clarkson  contended  that 
Mr.  James  8  claim  was  not  for  "  necessaries  "  within 
the  meaning  of  the  Act,  and  he  refenred  to  the  cases 
of  the  N,  B.  Qosfdbrich  (Swab.  344),  to  the  Onni 
(action  of  Seymowr,  Peacock,  and  Co.,  Lush.  157 ; 
3  L.T.  Bep.  N.  S'  447),  and  to  the  GonUesae  de 
FregeviUe  (Lush.  329;  4  K  T.  Bep.  N.  S.  71),  to 
show  that  the  money  advance  1  to  discharge  a  debt 
incurred  for  necessaries,  and  ordinary  mercantile 
accounts  between  a  shipowner  and  agent,  which  he 
contended  this  was,  were  not  necessaries  within 
the  meaning  of  the  Act,  and  could  not  be  re- 
covered  against   the    proceeds    of    the    vessel, 
and  certainly   not   in   priority  to  a  claim  for 
repairs.    Mr.  Oohen,  on  the  other  hand,  although 
he  admitted  that  some  of  the  items  of  the  account 
as,  for  instMice,  the  322.  odd  advanced  by  Mr. 
James  in  satisfaction  of  an  account  for  disburse- 
ments at  Queenstown,  and  262.  advanced  to  Mr. 
Norton,  the  owner,  were  not  necessaries  within 
the  meaning  of  the  statute,  contended  that  the 
moneys   advanced  to  pay  for  the  wages  at  all 
eventSy  and  even  for  the  pilotage,  dock  due,  and 


other  port  charges,  were  necessaries  within  the 
meaning  of  the  Act,  and  as  such  were  entitled  to 
be  paid  out  of  the  proceeds.    And  he  referred  to 
the  case  of  the  W.  F.  Safford  (Lush.  69 ;  2  L.  T. 
Bep.  N.  S.  301),  where  the  learned  judge  held 
that  money  advanced  to  pay  the  wages  of  the 
crew  was  entitled  to  rank  as  wages  in  priority  to 
other  claims  upon  the  proceeds.    The  cases  of  the 
W.  jP.  Safford  and  the  N,  E.  Qosfahrick  are,  it  must 
be  admitted,  not  very  easy  to  reconcile ;  in  the 
former  case  it  was  held  that  money  advanced  to 
pay  for  wages  was  not  only  necessaries  within  the 
meaning  of  the  Act,  but  was  entitled,  like  wages, 
to  priority  over  the  claims  for  necessaries  ;  in  the 
latter  case  it  was  held  that  money  advanced  to  dis- 
charge a  debt  incurred  for  necessaries,  was  not 
necessaries  within  the  meaning  of  the  Act.    It  is 
not  very  easy  to  understand  why  a  claim,  which 
is  good  in  the  hands  of  the  first  creditor  should 
be  bad  in  the  hands  of  the  transferee  of  the  claim, 
or  why,  when  a  number  of  creditors  have  each 
separately  a  good  right  of  action  against  the  pro- 
ceeds of  a  vessel,  a  person  taking  an  assignment 
of  those  debts  should  be  unable  to  sue  in  one  action 
for  the  total  amount  of  the  debts.    Such,  how- 
ever, would  seem  to  be  the  oase.    Whether,  if  the 
transferee  were  to  institute  a  suit  for  the  money 
advanced  for  the  wages  alone,  he  would  be  entitled, 
as  the  case  of  the  W.  F,  Safford,  to  priority  as  for  a 
claim  of  wages^  as  if  he  entered  another  suit  for 
the  money  advanced  to  pay  the  pilotage,  he  would 
be  entitled  to  priority  as  for  a  claim  of  pilotage, 
and  BO  on  through  all  the  items  of  the  account,  it 
is  not  easy  to  say.    I  think,  howeyer,  that  enough 
has  been  said  to  show  that  the  question  of  the 
relative  priorities  of  these  several  claims  is  in  an 
extremely  unsatisfactory  state,  and  will  demand  the 
most  careful  consideration  from  the  court  when  the 
question  comes  before  it.    It  appears  to  me,  how- 
ever, that,  apart  from  these  very  difficult  questions 
there  are  other  considerations  which  seem  to  mili- 
tate against  Mr.  James's  claim  to  be  preferred  to  Mr. 
Batchelor,  or  even  to  rank  equally  with  him.    Mr. 
James,  as  I  have  already  said,  was  appointed  by  the 
master  to  be  the  broker  for  the  ships  immediately 
upon  his  arrival  at  Bristol.  He  stated,  when  he  was 
before  me,  that  he  had  no  previous  knowledge 
either  of  the  master  or  of  the  owner,  and  that  he 
took  it  up  as  an  ordinary  matter  of  business.  Now, 
the  usual  practice  of  a  ship's  broker,  if  I  am  well 
informed  on  the  subject,  when  he  advances  moneys, 
as  in  this  case,  to  nearly  4002.,  for  the  disburse- 
ments of  a  ship,  of  whose  owner  and  master  he 
had  previously  no  knowledge,  is  to  inquire  what 
prospect  there  is  of  his  beug  repaid.    Ordinarily 
he  collects  the  freights,  repays  himself  out  of  it 
his  advances,  and  hands  over  the  balance  either  to 
the  master  or  to  the  owner  of  the  vessel.    And  it 
is  quite  clear  the  vessel  brought  a  cargo  home,  for 
there  is  a  charge  in  Mr.  James's  account  for  dis- 
charging the  cargo.    I  required  to  know  what  has 
become  of  the  freight,  and  to  whom  it  has  been 
paid  P    In  reply,  I  was  informed  that  the  sum  of 
4752.   17ff.    2d.,    the    balance     due    for   freight, 
had   been  paid   to   Mr.  Norton,  the  owner,  by 
the  shippers  of  thecargo  at  St.  John's,  New  Bruns- 
wick, previous  to  the  sailing  of  the  vessel,  and  that 
no  part  of  it  had  been  paid,  either  to  the  master, 
Messervy,  or  to  Mr.  James.    Assuming  this  to  be 
BO,  a  question  arises  whether  Mr.  James  did  not, 
when  asked  to  make  these  advances  by  people  of 
whom  he  knew  nothinn:,  inquire,  in  the  first  place, 
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whether  there  was  any  frei|^ht  to  be  reoeived  out 
of  which  he  ooold  be  repaid ;  and,  when  he  had 
ascertained  that  it  had  all  been  received  by  the 
owner  at  St.  John's  whether  he  did  not  take  mea- 
sures to  ascertain  in  what  way  his  advances  were 
to  be  repaid  to  him.  That  wonld  seem  to  be  the 
natural  course  which  a  prudent  man  would  have 
adopted ;  but,  instead  of  that,  what,  according  to 
his  own  statement,  does  he  do  P  He  allows  the 
vessel  to  be  placed  in  Mr.  Batchelor's  hands  for 
repairs,  and  when  that  gentleman  has  completed 
the  repairs,  and  has  re-metalled  her,  and  thns 
materially  increased  her  value,  he  institutes  his 
suit  in  this  Oourt  of  Admiralty,  and  causes  the 
vessel  to  be  arrested ;  and  he  now  applies  to  the 
court  to  be  paid  the  amount  of  his  account  out 
of  the  proceeds,  in  priority  to  the  claim  of  Mr. 
Batchelor ;  in  other  words,  he  seeks  to  be  paid  his 
claim,  in  part  at  least,  out  of  the  goods  which, 
with  his  cognisance,  Mr.  Batchelor  had  put  into 
the  ship.  It  seems  to  me  that  this  is  hardly  equit- 
able ;  it  when  Mr.  James  made  his  advances  he 
took  no  pains  to  ascertain  the  true  position  of 
affairs,  but  made  them  on  the  faith  of  his  being 
repaid  by  the  owner,  it  is  to  the  owner  that  he 
must  look  for  reimbursements.  It  would  bo  hard 
indeed  that  he  should  be  paid  in  i)riority  to  a  gen- 
tleman whose  claim  is  for  repairs,  which  have 
tended  materially  to  increase  the  proceeds  in  court. 
I  am  of  opinion  that  the  claim  preferred  by  Mr. 
James  is  for  an  ordinary  mercantile  account 
between  himself  as  ship's  agent  or  ship's  broker, 
and  the  owner  as  master  of  the  vessel,  and  that,  as 
such,  on  the  authority  of  the  cases  cited,  it  is  not 
entitled  to  rank  in  priority  to  the  claim  of  Mr. 
Batchelor,  the  shipwright.  If  Mr.  James  has  been 
deceived  by  Mr.  Norton,  he  most  take  the  conse- 
quences ;  it  would  not  be  fair  to  visit  them  upon  those 
who  have  not  been  equally  incautious,  Vigilantibiu, 
nondormientiJma,  euecurrUlex.  I  will  add,  however, 
that  inasmuch  as  Mr.  Norton,  the  owner,  has  not 
thought  proper  to  come  forward  and  defend  these 
suits  if  there  should  beany  balance  remaining  after 
payment  of  the  claims  of  the  two  masters,  and 
Mr.  Batchelor,  and  the  costs  incurred  by  them,  I 
see  no  objection  to  its  being  paid  to  Mr,  James,  in 
part  satisfaction  of  his  claim,  that  course  having 
been  adopted  by  the  learned  judge  in  a  recent  case. 
The  expenses,  also,  incurred  hy  Mr.  James  in 
obtaining  the  order  of  the  court  for  the  sale  of  the 
vessel,  being  for  the  benefit  of  all  parties,  will  have 
to  be  paid  in  priority  to  all  of  them. 

I  am,  therefore,  of  opinion  that  the  order  in 
which  the  several  claims  ought  to  be  satisfied  out 
of  the  proceeds  remaining  in  oourt  is  as  follows  : — 

(1)  The  costs  incurred  in  the  suit  of  Mr.  James 
No.  (5720)    in    regard  to  the  sale  of  the  vessel, 

(2)  the  claims  of  Captain  Messervy  (No.  5785)  to 
the  amount  of  412.  28,  Id.  and  costs,  (3)  the  claim 
of  Captain  Williams  (No.  5761)  to  the  amount  of 
632.  16«.  4c2.  and  costs,  (4)  the  claim  of  Mr. 
Batchelor  (No.  5749)  to  the  extent  of  249L  ds.  6d. 
and  costs,  (5)  the  balance  (if  any)  may  be  paid  to 
Mr.  James  in  part  satisfaction  of  his  claim  and 

OOBtS. 

TtMsday,  Nov,  7.— Sir  B.  Philumoeb  ordered  the 
payments  to  be  made  out  of  the  registry  in  accord- 
ance with  the  above  report,  and  in  the  order  therein 
set  out. 

Solicitors:  Field  and  Sumner;  Ola/rkson  and 
€o.;  Stocken  BJid  Jupp, 


Nob.  7  and  10. 
The  Frbedok. 

Ooits — Bail — ProBcipe — Be'arrest   of  ship   where 
the  amotmt  due  for  damages  and  eoete  exceed  haU 
—Admiralty  OouH  Act  1861,  m.  15.  22. 
Where  a  suit  h^is  been  institiUed  against  a  vessel, 
and  hail  has  been  given  for  an  estimated  amhount 
to  cover  damages   and  costs,  and  the  damages  re- 
covered and  the  costs  taxed  are  a  larger  sum  than 
the  bail  given,  and  there  has  been  no  carelessness 
on  the  part  of  the  plaintiffs,  the  court  will  not 
amend  the  proecipe,  but  wiU  issue  a  torit  under 
(he  Admiralty  OouH  Act  1861,  ss,  15  and  22,  for 
ihe  rC'Curest  of  the  ship  to  satisfy  the  costs, 
and  wiU  direct  such  writ  to  the  marshal  for 
execution,  (a) 
The  praetice  by  which  the  amount,  in  which  a  suit 
is  instituted,  islaid  to  cover  probable  damages  and 
costs  is  simply  a  matter  of  convenience. 
This  suit  was  brought  on  behalf  of  Messrs.  Sim- 
monds.  Hunt  and  Co.,  against  the  ship  Freedom, 
an  American  vessel,  of  which  the  owners  were 
domiciled  in  America.    The  petition  set  out  that 
the  plaintiffs  were  indorsees  of  bills  of  lading  of 
parcels  of  oilcake,  and  that  they  had  instituted  a 
cause  against  the  ship  to  recover  damages   for 
injury  to  the  cargo,  and  that  at  the  time  of  the  in- 
stitution of  the  suit,  they  had  taken  bail  for  the 
vessel  in  the  sum  of  500Z.,  having  estimated  their 
damages  and  probable  costs  in  that  amount ;  that 
they  had  recovered  the  sum  of  453L  2s,  Sd,  in  the 
High  Court  of  Admiralty,  and  that  on  appeal  to 
the    Privy   Council  the  above  award   was   con- 

(a)  The  writ  issued  in  pnraoanoe  of  the  jadgment  in 
this  case  was  as  follows ; 

In  the  High  Court  of  Admiralty  of  England, 
No.  4704. 

Viotoria,  by  the  graoe  of  Ck>d  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith.  To  the  Marshal  of  the  High  Court  of  our  Admiralty 
of  England,  and  to  all  and  singular  his  substitates, 
greeting.  Whereas  in  a  oause  instituted  in  our  Bsid 
oourt  on  behalf  ofiSimmons,  Hunt,  and  Company,  of  No. 
37,  Mark-lane,  London,  the  indorsees  of  the  bills  of  lading 
of  oertain  paroela  of  oil  oake,  now  or  lately  laden  on 
board  the  ship  or  vessel  Freedom,  against  the  said  vessel, 
her  tackle,  apparel,  and  furniture,  and  against  the  owners 
thereof  intervening,  the  judge  of  j  our  said  oourt  did  on 
the  4th  Maroh  1870.  pronounoe  for  the  damase  pro- 
ceeded for,  condemn  the  defendants  and  their  bail  therein, 
and  in  costs,  and  refer  the  said  damage  to  the  registrar 
of  our  said  court,  assisted  by  merchants,  to  report  the 
amount  thereof.  And  whereas  the  said  damage  has  been 
assessed  at  the  sum  of  4521.  2«.  8d.  with  interest  thereon 
until  paid,  and  the  said  costs  have  been  taxed  at  the  anm 
of  4821.  lOs,  3d.,  making  together  a  sum  of  8841.  Us.  lid. 
And  whereas  it  hath  been  alleged  that  the  sum  of  5001. 
being  the  amount  for  which  the  sureties  in  the  said  oause 
have  bound  themselves  on  behalf  of  the  owners  of  the 
said  vessel  Freedom,  has  been  paid  to,  and  accepted  by, 
the  plaintiffs  in  satisfaction  of  the  said  damage  and  in- 
terest, and  in  part  satisfaction  of  the  costs,  and  that 
there  is  now  due  to  the  plaintiffs  a  sum  of  8841. 12«.  lid. 
for  costs,  in  addition  to  such  fuither  costs  as  have  been 
incurred  subsequent  to  the  taxation.  We  do,  therefore, 
hereby  command  you,  justice  so  requiring,  to  arrest  the 
said  vessel  Freedom,  her  tackle,  apparel,  and  furniture, 
and  to  keep  the  same  under  safe  arrest  until  the  defen- 
dants shall  have  paid  what  mav  be  due  from  them  to  the 
plaintiffs  in  this  oause,  or  until  you  shall  receive  further 
orders  from  us. 
Given  at  London,  under  the  seal  of  our  said  oourt,  the 
day  of  ,  in  the  year  of  Our  Lord  1871. 

(Signed)       H.  C.  Bothbbt,  Begistrar. 
Warrant  8001.,  taken  out  by  Thomas  and  Hollame,  40, 
I  Commercial  Sale  Booms,  Hinoing-lane. 
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finned  (a) ;  that  the  costs  when  taxed  amonnted  to 
4322. 10«.  Sd,,  and  that  the  two  snms  together  ex- 
ceeded the  amount  o!  the  hidl  by  384Z.  12«.  lid, 
and  the  plaintiffs  prayed  the  court  *'  to  allow  the 
plaintiffs  to  increase  the  amonnt  in  which  the  suit 
was  institated  and  to  direct  that  a  writ  of  fieri 
fadat  do  issue  to  enable  the  plaintiffs  to  obtain 
exeontion  and  satisfaction  of  the  said  judgment  for 
damages  and  cost."  The  defendants  answered, 
Bobmitting  that  the  court  had  no  power  to  do  so. 

Nov  7— Cohen  for  the  Plaintiffs.— We  are  en- 
titled to  a  j  nd  gment  for  the  damages  and  costs.  The 
bail  is  for  600Z.  only,  and  therefore  we  have  only 
472.  for  costs.  .  It  has  been  decided,  no  doubt,  that 
if  bail  has  been  put  in  the  ship  cannot  be  re- 
arrested to  answer  for  damages :  ( The  Wild  Banger, 
Bro.  <S^Lush.  84).  [Sir  R.  Phillimobe.— The  prin- 
ciple of  the  cases  which  decide  tbat  point  seems  to 
be  that  after  judgment  has  been  given  the  sum  in 
which  the  action  has  been  entered  cannot  be 
altered.]  Sects.  15  and  22  (6)  of  the  Admiralty 
Court  Act  1861  give  the  court  power  to  re-arrest 
the  ship  for  payment  of  costs,  in  spite  of  the 
former  decisions.  The  sections  presuppose  the 
ship  not  under  arrest.  This  court  must  have 
power  to  enforce  a  judgment.  It  can  obtain  pos- 
smion  of  the  goods  of  the  judgment  debtor,  or  may 
seize  his  ship.  We  ask  the  court  to  issue  execu- 
tion. It  is  not  necessary  to  increase  the  original 
amount  of  action.  We  nave  a  good  judgment,  and 
althoDgh  beforethe  Admiralty  Court  Act  1861  the 
court  may  have  had  no  power  to  re-arrest  the 
ihip,  it  now  has  power  to  issue  a  writ  of  fi.  fa.,  and 
we  ask  for  it. 

BuU,  Q.O.  and  ClarJcaon  for  the  defendants.— It 
is  necessary  for  the  plaintiffs  to  have  the  proedpe 
amended  before  they  can  recover  more  than  6002., 
the  amonnt  of  the  bail.  The  amount  in  which  an 
action  in  the  court  is  entered  is  always  such  as  to 
cover  damages  and  costs,  and  according  to  the 
practice  no  more  can  be  asked  for  costs  than  the 
sum  entered,  which  is  supposed  to  include  the 
estimated  amount  of  plaintiff 's  costs.  The  cause 
bas  come  to  an  end,  and  all  has  been  done  that  can 
be  done.  We  have  a  decree,  and  have  gone  to  a 
reference.  It  was  not  an  interlocutory  decree. 
The  figures  are  ascertained,  which,  with  costs,  are 
more  than  the  amount  of  action,  and  the  court  has 
no  power  to  make  any  order  increasing  the  amount 
of  action  save  on  the  payment  of  costs  by  the 
plaintiff.  If  the  plaintiff  had  come  to  the  court 
before  the  interlocutory  judgment,  he  might  have 
had  an  alteration  of  the  prcscipe;  bat  it  is  now 

^  (a)  See  22  L.  T.  Eep.  N.  S.  175 ;  3  Mar.  Law  Cases.  O.  S. 
8W,  and  on  appeal  24  L.  T.  Eep.  N.  S.  452 ;  ante,  p.  6. 

(6)  By  the  Admiralty  Court  Act  1861  (24  &  25  Viot., 
•.10),  sect.  15, "  All  deorees  and  orders  of  the  High  Conrt 
of  Admiralty  whereby  any  sum  of  money,  or  any  costs, 
^ttrges,  or  expenses  shall  be  payable-to  any  person,  shall 
have  the  tame  effect  as  judgments  in  the  Saperior  Courts 
of  oommon  law,  and  the  persons  to  whom  snoh  moneys  or 
ooets,  &o.,  shall  be  payable  shall  be  deemed  judgment 
^editors,  and  all  powers  of  enforcing  judgments  possessed 
oy  the  Superior  Courts  of  oommon  law,  or  any  judge 
thereof,  with  respect  to  matters  depending  in  the  same 
eonrti,  as  well  as  against  the  ships  and  goc^  arrested  as 
against  the  person  of  the  judgment  debtor,  shiUl  be 
possessed  by  the  said  Court  of  Adoiiralty  with  respect  to 
natters  thmrein  depending,"  &c.  Sect.  22:  "Any  new 
writ  or  other  process  necessary  or  expedient  for  giving 
^eot  to  way  of  the  provisions  of  this  Act  may  be  issued 
from  ih»  High  Conrt  of  Admiralty,  in  such  form  as  the  I 
jn^  of  the  said  court  shall  from  time  to  time  direct."    * 


too  late:  (Tehhs  v.  Barron,  4  M.  &  G.  844.) 
In  this  court  the  amount  of  action  includes  costs. 
[Sir  E.  Phillimokb. — ^There  is  no  rule  of  court 
which  compels  a  plaintiff  to  institute  his  suit  in  a 
sum  which  will  cover  both  damages  and  costs. 
Ton  contend  that  if  he  does,  he  cannot  get  costs. 
It  is  done  only  as  a  matter  of  precaution.]  No 
alteration  can  be  made  after  judgment  at  common 
law;  but  the  coarts  will  grant  a  new  trial  by 
virtue  of  their  equitable  jurisdiction  by  rescinding 
the  judgment.  But  even  then  they  require  the 
payment  of  costs  by  the  plaintiff.  The  form  of 
the  bail  bond  in  this  court  is  that "  we,'*  &c.,  "  con- 
sent that  if  the  said  shall  not  pay  what 

may  be  adjudged  against  him  in  the  said  cause 
with  costs,  execution,*'  <S:;c.,  and  this  shows  that  the 
bond  is  intended  to  cover  both  damaees  and  costs. 
[Sir  R.  Phillimoee. — It  shows  that  the  plaintifE  is 
content  to  take  it;  but  has  it  been  decided  that 
where  the  sum  awarded  has  been  more  than  that 
named  in  the  bond,  more  could  not  be  given,  and 
the  ship  could  not  be  re-arrested  P    1  have  great 
doubt  as  to  that  point.    A  conrt  of  common  law 
can  enforce  payment  of  a  sum  beyond  the  damages 
for  costs,  and  cannot  I  do  the  same  under  sect.  15 
of  the  Admiralty  Court  Act  P    If  you  can  make  it 
out  to  be  a  rule  that  the  suit  must  be  instituted  in 
a  sum  to  cover  everything,  you  are  unanswerable ; 
bat  it  seems  doabtful  that  where  a  case  afterwards 
becomes  very  expensive  such  a  rule  can  obtain.] 
The  answer  to  that  is  that  the  plaintiff  may  apply 
at  any  time  before  decree.    A  judge  giving  his 
reasons  only  gives  an  interlocutory  decree,  and  an 
application  may  be  always  made.    [Sir  B.  Philli- 
mokb.— Supposing  I  were  to  make  an  order  for  the 
issue  of  a  fi.  fa.  under  sect.  22.]    The  real  question 
is  whether  the  amount  of  action  entered  is  conclu- 
sive?     [Sir   R.  PraLLiMORE. — That  question  is 
grounded  not  on  a  rule,  but  on  the  practice  of  the 
court.    If  the  judgment  recovered  were  in  the 
exact  sum   in  which   the   action   wa't   instituted 
with  costs,  could  not  the  court  order  payment  of 
the  costs  P]    Not  without  amending  the  proedpe, 
and  it  is  now  too  late  to  amend.   The  plaintiff  can- 
not have  his  prmdpe  amended  without  payment  of 
costs,  and  since  the  Oommon  Law  Procedure  Act 
it  has  been  decided  that  a  judgment  at  oommon 
law  cannot  be  set  aside  except  on  such  payment : 
(Oannanv. E€ynoW8,26 L.  J. 62 Q.B. ;  5E.&B. 301.) 
In  this  court  it  is  necessary  to  be  even  more  par- 
ticular than  at  common  law,  as  it  is  the  practice 
to  give   sufficient    bail.    There  is   a  distinction 
between  this  court  and  the  common  law  courts ; 
in  the  latter  a  pleader  puts  into  his  declaration 
what   sum  he  chooses,  and  the  amount  is  im- 
material, whilst  here  the  property  is  arrested, 
and  two  things  are  concurrent,  the  suit  is  insti- 
tuted in  an  amount  to  cover  costs  and  damages,  and 
bail  is  issued  to  cover  this  amount.    It  is  material 
here  that  the  amount  should  be  accurate,  and  it 
has  been  the  practice  to  allow  the  plaintiffs  to  esti- 
mate the  sum.    [Sir  R.  Philumoee.— The  case  of 
the  Temi8couata{2  Spinks  208)  is  conclusive  against 
the  contention  tbatpractice  of  the  court  is  to  require 
bail  to  be  entered  to  cover  both  damages  and  costs.] 
Since  that  case  (decided  in  1855)  the  court  has 
become  a  court  of  record,  and  there,  there  were 
peculiar  circumstances.    [Sir  R.  Phillimobe:  In 
the  Volant  (1  W.  Rob.  383,  390),  Dr.  Lushington 
says :  **  Suppose  no  bail  given,  may  not  the  owner 
abandon  the  shipP  and  can  the  court  do  more 
than  sell  the  ship  for  the  benefit  <A  the  plaintiffs      t 
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in  the  action?  No  farther  liability  can  be  im- 
posed on  the  owner,  save  as  to  costs."]  That 
cannot  be  ^ood  law.  Dr.  Lnshington  seems  to 
say  that  a  liability  is  created  beyond  the  yalae  of 
the  ship.  The  plaintifEs  were  bound  to  reqaire 
bail  to  the  full  value.  Their  neglect  to  do  so  dis- 
entitles them  to  recover  more  than  the  amount  of 
the  bail :  (Nostra  Senora  del  Carmine,  1  S pinks, 
303.)  It  would  bo  impolitic  to  order  a  re-arrest  of 
the  vessel. 

Oohen,  in  reply.  We  originally  arrested  for  a 
small  amount,  and  this  the  court  approves,  and 
we  ought  not  now  to  suffer.  In  stJvage  cases 
there  is  no  jurisdiction  where  the  property  saved 
is  not  up  to  a  certain  sum,  and  yet  the  court  may 
give  costs.  In  causes  of  limi'^ation  of  liability  costs 
may  be  given.  Costs  are  not  part  of  the  judgment, 
but  its  legal  consequences  and  ancillary  to  it.  Ad- 
mitting that  we  have  made  a  mistake,  we  are  en* 
titled  to  a  remedy  by  the  equitable  jurisdiction  of 
the  court.  The  common  law  courts  will  give 
relief  on  a  mistake  being  made :  (Cannan  v.  Bey* 
nold8  (aup,), 

Nov,  10. — Sir  R.  Phillimore. — ^In  this  case  the 
plain tiSfl,  who  were  English  subjects,  instituted  a 
suit  against  the  American  ship  Freedom,  of  which 
the  defendants  were  owners  domiciled  in  America, 
for  damages  to  cargo.  I  gave  judgment  in  favour 
of  the  plaintiffs,  and  this  judgment  was  a£&rmed 
by  the  court  of  appeal.  The  usual  reference  was 
made  to  the  registrar,  who  reported  that  there  was 
due  to  the  plaintiffs  452Z.  2«.  8(2.,  with  interest ; 
and  the  costs  were  taxed  at  the  sum  of  432Z.  lOs.  3d. 
The  suit  had  been  instituted  in  the  amount  of 
500L»  and  bail  had  been  taken  for  that  amount  and 
the  ship  released.  The  defendants  have  now  paid 
to  the  plaintiffs  the  sum  of  500L,  leaving  the  sum 
of  284:1.  128.  11(2.,  due  for  costs,  still  unpaid.  It 
appears  that  the  ship  is  still  within  the  jurisdiction 
of  the  court.  The  plaintiffs  pray  the  court,  for  Mr. 
Cohen  confined  himself  to  this  part  of  the  prayer,  to 
issue  such  process  against  theshipas  may  enable  the 
plaintiff  to  obtain  execution  and  satisfaction  of  the 
judgment,  for  damages  and  costs.  The  defendants 
contend  that  the  application  is  too  late;  that 
before  judgment  the  court  ihight  have  increased 
the  amount  in  which  the  suit  was  instituted  on 

Sropor  application  being  made  to  it,  but  that  it 
as  no  power  to  do  so  after  judgment  has  been 
given ;  and  that  the  ship,  having  been  released  on 
bail  given  for  the  full  amount  in  which  the  suit 
was  instituted,  cannot  be  re-arrested.  Cases  were 
cited  by  the  defendants  from  the  courts  of  common 
law  ;  the  one  principally  relied  upon  was  Ca/nnan 
V.  Eeynolde  (sup.),  for  the  proposition,  that  where 
a  mistake  has  been  made  in  the  amount  claimed 
and  recovered,  the  judgment  may  be  set  aside,  at 
the  instanceof  the  plaintiff,  upon  paynientofallcosts 
incurred  after  declaration,  and  anew  action  entered ; 
and  it  was  contended  that  this  was  the  only  mode  of 
redress  to  which  the  plaintiffs  could  have  recourse. 
It  was  not  denied  that  these  cases,  whateyer 
their  authority  may  be  for  the  practice  of 
this  court,  related  only  to  an  increase  of 
the  amount  of  damage  for  which  the  action 
was  lai(|,  nor  that  the  court,  as  a  matter  of 
course,  issued  a  proper  writ  to  enforce  the  pay- 
ment of  costs  quite  independently  of  the  question 
of  the  amount  of  damages ;  but  it  was  urged  that 
it  was  according  to  the  invariable  practice  of  this 
court  that  the  proscipe  for  the  institution  of  this 
suit  should  lay  the  amount  at  a  sum  whioh  woold 


cover  costs  as  well  as  damages,  and  therefore  I 
find  a  difficulty  in  following  the  argument  that  the 
common  law  cases  were  applicable.    I  am  clear 
that  this  is  an  erroneous  view  of  the  practice  of  the 
court.     It  did  not  require  the  authority  of  the 
TemUcouaia  (2  Spinks,  210),  to  prove  that  this 
court  can  always  issue  a  monition  in  personam  for 
the  payment  of  costs  whioh   have^  exceeded  the 
amount  in  which  the  suit  was  instituted.    More- 
over, if  the  vessel  had  not  been  bailed,  and  were 
still  under  arrest,  there  can  be  no  doubt  that  she 
would  not  be  released  without  payment  of  costs, 
and  the  fact  of  bail  having  been  given  in  no  way 
affects  the  liability  of  the  owner  of  the  ship  for 
costs  as  well  as  damages,  and  I  think  that,  even 
under  the  old  law,  if  necessary,  the  oourt  would 
have  ordered  the  re-arrest  of  the  ship  for  the  pay- 
ment of  costs.    I  say  nothing  about  the  subject  of 
damages.    The  fact  that  generally  the  amount  in 
which  the  suit  is  instituted  is  laid  to  cover  probable 
costs  and  danaages  is  simply  a  matter  of  conve- 
vience ;  and  the  court  has  always  diB(X)nraged  the 
institution   of  a  suit  for  an  excessive  amount. 
In  this  case  the  defendants  are  foreigners  domiciled 
abroad,  and  no  monition  in  personam  can  be  en- 
forced against  them ;  though  if  they  had  succeeded 
in  the  suit  they  could  have  obtained  a  monition 
in  persona/m  against  the  plaintiff.    It  is,  therefore, 
manifestly  in  furtherance  of  justice  that  the  plain- 
tiffs should  have  the  remedy  for  which  they  pray. 
Such  a  remedy  might,  I  think,  have  been  furnished 
by  the  old  law  and  practice  of  the  court;  but, 
however  this  may  be,  I  am  satisfied  that  the  15th 
section  of  the  Admiralty  Court  Act  1861,  enables 
the  court  to  (^use  execution  of  the  sentence  by  the 
seizure  of  the  goods,  which  in  this  case  is  the  ship 
of  the  defendants,  and  under  the  22nd  section  I 
have  the  power  to  £rame  a  writ  for  that  purpose ; 
and  I  shall  execute  that  power  by  directing,  under 
a  proper  instrument,  the  marshal  to  seize  the  ship 
of  the  defendants  for  the  payment  of  the  balance 
of  costs  due  to  the  plaintiffs,  in  which  will  be 
included  the  costs  of  the  application. 

Solicitors  for  the  plaintiffs,  Thomas  and  HoIZanu. 
Solicitor  for  the  defendants,  Thomas  Cooper. 


UNITED  STATES  DISTBICT   OOVBT 
OF  MASSACHUSETTS. 

Collated  bj  F.  O.  Ckump,  Esq.,  Bazrister-atXawO 

The  Bechebdass  Akbaidass  (a), 
British  vessel  in  United  States  Cowrt—Wage^— 
Protest  of  British  Consul— Voyage  not  ended — 
Absence  of  special  cvronm8tane€s—-Juri8dietion, 
A  crew  shipped  in  a  British  vessel  for  a  voyage 
**from  Liverpool  to  Bombay  and  any  ports  and 
places  in  the  Indian,  Pa^fic,  and  Atlantic  Ooectne, 
and  China  and  Eastern  seas,  thence  to  a  port  for 
orders,  and  to  the  Continent,  if  required,  and 
bach  to  a  port  of  final  discharge  in  the  United 
Kingdom,  term  not  to  exceed  three  years.'*  On 
arriving  at  Boston  on  (he  return  voyage,  the 
crew  claimed  their  wages  as  per  schedule, 
and  brought  a  suit  in  the  United  States 
Court.  The  British  acting  consul  protested 
against  the  jurisdiction,  on  the  ground  thai  the 
voyage  was  not    ended,  and  that  by  English 

(a)  The  materialB  for  this  report  are  furnished  by  the 
>  American  Law  Review  tor  Noiw.lSTl* 
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law  Briiiih  $samen  are  not  permitted  to  sue  in 
foreign  ports  v,nless  discharged  there,  or  so  iU- 
treated  as  to  be  ptU  in  fear  of  their  lives. 
Held,  thai  although  the  court  might  doubt  the 
validity  of  the  8hip*s  articles,  it  could  not,  in 
the  absence  of  special  dreumstances,  entertain 
the  suit  against  the  protest  of  the  British 
consul,  (a) 
LiBKL  by  the  orew  of  the  British  ship  Becherdaes 
Ambaidass,  alleging  that  they  shipped  at  Liverpool 
in  Nov.  1869  for  a  voyage  to  the  East  Indies,  and 
thence  to  Boston ;  that  the  ship  arrived  in 
safety  at  this  port  m  Feb.  1871,  where  the  libel- 
lants' services  terminated,  and  they  became  en- 
titled to  their  wages  as  fully  stated  in  their 
schedule.  H.  B.  M.  acting  consul  at  Boston  pro- 
tested against  the  court;  taking  jurisdiction  of  this 
cause,  for  the  reasons  that  the  libellants  signed 
shipping  articles  in  a  usual  form  approved  and 
used  in  the  Grovemment  shipping  offices,  and  for  a 
voyage  not  yet  ended ;  that  by  the  Merchant 
Shipping  Act  of  Great  Britain  (17  &  18  Vict, 
c.  104,  SB.  190,  207),  seamen  are  not  permitted 
to  sue  in  foreign  ports  unless  duly  discharged 
Uiere,  or  so  ill-treated  as  to  be  put  in  fear  of  their 
lives ;  that  neither  alternative  applies  to  these 
Kbellants,  and  that  it  will  he  for  the  advantage  of 
both  parties  to  remit  them  to  their  home  tribunals. 
The  master,  hj  his  answer,  reiterates  the  same 
grounds  of  objection,  and  adds  a  description  of  the 
voyage  from  the  articles  as  follows  :  "  From  Liver- 
pool to  Bombay,  and  any  por«»  and  places  in  the 
Indian,  Pacific,  and  Atlimtic  Oceans,  and  Ghinaand 
Eastern  seas,  thence  to  a  port  for  orders,  and  to 
the  Continent  if  required,  and  back  to  a  port  of 
final  discharge  in  the  United  Kingdom,  term  not 
to  exceed  three  years."  The  shipping  articles  on 
inspection  agreed  with  the  masters  answer,  and 
the  libellants  admitted  that  their  description 
of  the  voyage  in  the  libel  was  not  the  true  one, 
and  prayed  leave  to  amend  by  alleging  that  they 
were  brought  to  Boston  against  their  will. 
No  objection  was  made  to  allowing  such  an 
amendment;  but  none  such  was  made  and 
sworn  to. 

0.  0.  Shaituck,  and  0.  W.  Holmes,  jun.,  for  the 
daimant. 
0.  Q.  Thomas  for  the  libellants. 
Lowell,  J. — The  law  is  well  settled  in  England 
and  America,  that  courts  of  admiralty  have  juris- 
diction of  suits  by  foreign  seamen  for  their  wages 
against  a  foreign  ship,  or  her  master  or  owners 
who  are  fonnd  within  the  territorial  limits  of  the 
jurisdiction  of  the  court.  As  early  as  1795, 
Peters,  J.,  thus  stated  his  practice :  "  I  have 
avoided  taking  cognizance,  as  much  as  possible,  of 
disputes  in  which  foreign  ships  and  seamen  are 
concerned.  1  have  in  general  left  them  to  settle 
their  differences  between  their  own  tribunals.  On 
several  occasions  I  have  seen  it  a  part  of  the 
contract  that  the  mariners  should  not  sue  in  any 
other  than  their  own  courts ;  and  I  consider  suoh  a 
contract  lawful,"  &c.  He  adds  that  where  the 
voyage  is  ended  or  broken  up  here,  and  no  treaty  or 
compact  prescribes  the  mode  of  proceeding,  he  had 
permitted  such  suits  to  be  brought :  The  Catharina 

(a)  The  pxaotice  of  the  High  Court  of  Admiralty, 
which  will  be  found  in  Williams  andBmoe's  Admiral^ 
Praetioe,  pp.  173^  174,  is  the  same  as  that  held  to  be  the 
mle  in  the  Amenoan  Admiralty  Courts.  See  Admiralty 
Boles  1859,  r.  10.— Ed. 


(1  Pet.  Adm.  194.)     He  makes  a  very  similar 
statement  in  The  Forsoket  (lb.  197.)    And  there  is 
no  substantial  change  since  that  time.      See  The 
Jerusalem  (2  Gal.  191),  Taylor  v.  Caryl  (20  How.611 , 
per  Taney,  0.  J.),  The  Maggie  Hammond  (9  Wall. 
452,  per  Clifford  J.)     These  three  cases  do  not 
decide  the  very  point,  but  they  contain  dicta  of  great 
weight,  and  the  decisions  are  in  conformity  with 
them  :  Patch  v.  Marshall  (1  Curtis  0. 0.  452),  The 
Gazelle  (1  Sprague  378),   The  Havana  (lb.  402), 
Davis  V.  Leslie  (Abbott  Adm.  123),  Cfonzales  v. 
Minor  (2  Wall.  Jr.  34S),  and  there  are  many  similar 
cases  in  which  the  rule  is  shown  to  be  that  the 
Admiralty  Court  has  jurisdiction,  but  has  a  discre- 
tion whether  to  exercise  it  or  not.    It  is  not  pos- 
sible, of  course  to  lay  down  a  precise  rule  to  govern      ' 
even  the  sound  and  judicial  descretion  of  a  court  in 
future  cases.    Those  in  which  actions  have  been 
maintained,  against  objection  by  the  defendants 
or    claimants    (leaving    out    of    view    for    the 
present  the  protest  of  the  consul  or  minister),  are 
where  the  voyage  ends  hei'e  by  its  own  terms,  and 
the  wages  are  due  here ;  where  it  has  been  wholly 
broken  up  by  a  sale  of  the  ship,  whether  voluntarily 
or  under  legal  process;   where  the  ship  is  un- 
seaworthy  that  the  crew  are  not  bound  to  go  in  her; 
where  they  have  been  forced  to  leave  her  by  the 
cruelty  of  the  mastes.      It  has   been   doubted 
whether  a  seaman  discharged  here  by  his  own  con- 
sent should  be  permitted  to  sue,  and  whether  a 
deviation  by  the  master  would  be  good  ground  for 
taking  jurisdiction.     On  this  last  point  see  Moram 
V.  Baudin{2  Pet.  Adm.  415),  TJie  St.Oloff(lb,  428), 
for,  and  Davis  v.  Leslie  (Abbot  Adm.  134),  and 
Bucker  v.    Klorkgeter  (lb.   409),    against,  suits 
being    sustained,    the    latter    being    dicta    by 
Betts,  J.,  in  which    he   expresses   the   opinion 
thftt  the  cases  in  Peters  are  not  well  decided.   His 
ground  is,  that  the  very  question  of  deviation  may 
present    all  the  difficulties  of  ascertaining  the 
foreign  law  and  applying  it  to  the  contract  that 
induce  the  courts  to  decline  the  jurisdiction  of 
questions  arising  during  the  course  of  a  still  un- 
finished voyage.    My  own  opinion  is,  that  a  plain 
departure  from  an  admitted  voyage  absolves  the 
crew  from  their  engagement  by  the  general  mari- 
time law,  and  authorises  them  to  leave  the  vessel 
at  any  port  where  the  only  ^convenience  to  the 
master  will  arise  from  the  necessity  of  hiring  a 
new  crew,  even  at  higher  wages ;  and  that  the  de- 
cision in  the  former  of  the  two  cases  cited  from 
2  Peters,  where  it  is  shown  that  the  crew   had 
been  taken  on  voyages  they  had  never  agreed  for, 
was  clearly  right.    Such  seems  to  be  the  opinion 
of  Mr.  Parsons  (2  Parsons  on  Shipping,  227),  and 
Judge  Betts's  dicta  must  be  taken,  not  as  announc- 
ing any  generat  rule,  but  rather  as  suggesting  im- 
portant exceptions  to  a  sound  rule.     There  are 
such  exceptions,  no  doubt,  to  any  rule  that  may 
be  attempted  to  be  made.    A  seaman  discharged 
here  may  yet  have  bound  himself  bv  a  valid  con- 
tract not  to  sue  here ;  or  we  may  be  bound  by 
treaty  not  to  entertain  the  suit ;  or  an  offer  may 
be  made  to  return  destitute  seamen  to  their  home, 
which  the  court  may  think  they  ought  to  accept, 
&c.     Subject  to  such  exceptions,  I  consider  devia- 
tion may  be  a  ground  for  discharging  the  crew  and 
ordering  their  wages  to  be  paid  to  them,  and  this 
upon  plain  grounds  of  justice  and  universal  autho- 
rity.   This  IS  not  a  case  of  deviation,  strictly  so- 
caUed.     The  crew  in  their  sworn  libel  say  they 
were  to  oome  to  Boston,  and  that  the  voyage 
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was  to  end  here.  It  is  admitted  now  that  the 
voyage  was  not  to  end  here,  and  it  is  said,  though 
not  verified  by  oath,  that  they  were  brought  here 
against  their  will.  If  Ihis  were  so,  the  men  must 
certainly  have  known  it  when  they  filed  their  libel, 
and  should  have  alleged  it,  so  as  to  put  it  in  issue. 
As  the  case  stands,  I  cannot  take  this  fact  for 
granted.  The  voyage  described  in  the  articles  is 
broad  enough  to  include  Boston  within  its  terms, 
and  the  contract  seems  to  have  been  fully  read  and 
explained  to  the  crew,  and  I  understand  the  real 
objection  relied  on  by  the  libellants  is,  that  the 
articles  are  voia  for  uncertainty.  That  is  a 
point  which  has  often  arisen  in  this  court; 
and,  so  far  as  our  own  statute  is  concerned, 
it  is  settled  that  such  a  description  is  too  vague. 
This  is  not  denied  by  the  claimant,  nor  does 
he  hesitate  to  admit  that  the  decisions  of  the 
High  Court  of  Admiralty,  so  far  as  any  such 
have  been  reported,  seem  to  agree  very  nearly 
with  the  American  case;  still  he  insists  that  I 
cannot  know  the  Eriglish  law,  and  that  he  ought  to 
have  the  right  to  take  evidence  in  Eogland  con- 
cerning the  present  law  and  practice  there,  if  I 
take  jurisdiction  at  all.  Besides  these  considera- 
tions, there  is  the  protest  of  H.  B.  M.  acting 
consul,  which  affirms  the  validity  of  the  articles, 
and  protests  that  the  court  ought  not  to  take  juris- 
diction. Several  of  the  authorities  above  cited 
refer  to  the  consent  or  dissent  of  the  representa- 
tive of  the  foreign  government  as  being  an  impor- 
tant fact,  but  precisely  what  weight  should  be 
given  to  it  is  not  defined.  Sprague,  J.,  in  The 
Bloomer  (cited  2  Parsons  on  Shipping,  229,  note  2), 
says :  "The  usual  couise  in  the  case  of  a  libel  by 
a  foreign  seaman  against  his  vessel  is  to  direct, 
the  clerk  to  inform  the  consul  of  the  government 
of  the  depnendency  of  the  suit,  that  he  may  take  such 
notice  of  it  as  he  thinks  proper;  and  unless  there 
were  strong  circumstances  in  the  case,  the  court 
would  not  proceed  in  rem  against  a  foreign  vessel 
without  the  assent  of  the  commercial  representa- 
tive here  of  the  foreign  government  of  the  country 
where  she  belonged."  What  circumstances  would 
be  strong  enough  to  induce  action,  notwithstand- 
ing such  a  protest  is  not  stated  Peters,  J.,  ap- 
pears to  have  found  such  circumstances  in  The 
St.  Oloff  (2  Pet.  Adm.  428),  where  there  had  been 
both  cruelty  and  deviation.  So  did  Mr.  Justice 
Curtis,  in  Patch  v.  Marshall  (1  Curtis,  C.  C.  452), 
where  the  defendant  appeared  domiciled  in  Mas- 
sachusetts, and  the  voyage  was  ended  there.  In 
a  late  case  in  England,  it  has  been  decided  in  con- 
formity with  the  practice  in  both  countries,  that 
the  protest  of  the  foreign  consul  could  not  bar  the 
jurisdiction ;  but  that  it  ought  to  be  respectfully 
considered  and  weighed  together  with  the  other 
facts  and  circumstances  upon  which  the  sound 
discretion  of  the  court  must  be  exercised. 
The  Nina  (L.  Rep.  2  P.  C.  38;  17  L.  T.  Rep. 
N.  S.  391 :  J6.  685) ;  see.  too.  The  Goluhchick 
(1  W.  Rob.  143) ;  The  MUford  (Swabey,  362) ; 
The  Eerzogin  Marie  (1  Lush.  292).  The  practice 
pointed  out  by  Sprague,  J.,  which  agrees  entirely 
with  the  English  practice  as  shown  by  these  cases 
was  not  followed  in  this  case,  and  the  consul  was 
not  notified  before  the  warrant  issued ;  and  for  the 
sufficient  reason  that  the  libel  says  nothing  about 
the  vessel  being  foreign,  but  states  simply  the 
case  of  a  vovage  ending  here,  the  ship  earning 
freight,  and  the  seamen  entitl^  to  their  wages ; 
and   not  only  so,  but   it   invokes   the   imme«  1 


diate  action  of  the  court  on  the  ground 
that  the  ship  was  about  to  proceed  to  sea 
within  ten  days,  an  allegation  made  under  the 
statute  of  1790,  1  Stats.  134.  which  is  wholly  in- 
applicable to  the  case  of  a  British  crew  shipped 
in  England,  as  these  men  are  now  admitted  to 
have  been.  A  libel  so  framed  in  total  disregard  of 
the  truth  of  the  case  is  an  abuse  of  the  process  of 
the  court,  and  the  costs  which  have  resulted  from 
it  will  justly  fall  on  the  libellants  if  it  turns  out 
that  no  warrant  ought  to  have  been  granted.  And 
my  opinion  is,  that  justice  does  not  require  me 
to  take  jurisdiction  against  the  protest  of  the 
consul.  That  objection  has  weight  as  showing 
the  opinion  of  the  person  who  is  intrusted  with 
the  care  of  British  seamen,  that  there  is  no  snoh 
hardship  in  this  case  as  required  the  libellants  to 
be  paid  here  rather  than  at  home.  His  opinion  of 
the  law,  too,  must  have  some  weight,  because  he 
is  in  a  position  to  know  and  act  upon  it  often. 
Nor  can  I  find  in  the  case  any  of  the  strong  oir- 
cumstances  such  as  Judge  Sprague  refers  to,  as 
requiring  the  protest  to  be  disregarded.  The 
libellants  do  not  appear  to  have  been  brought  here 
against  their  will,  and  the  master  professes  him- 
self ready  to  carry  them  home.  The  time  for 
which  they  shipped  has  not  runout,  and  no  reason 
is  given,  excepting  what  under  the  cironmstanoes 
of  this  case  may  fairly  be  called  the  technical  one, 
that  their  contract  is  null.  It  is  the  policy  of  all 
maritime  countries  to  discourage  the  discharge  of 
their  seamen  in  foreign  ports,  and  if  the  master 
undertook  to  discharge  these  men  hereagainst  their 
will,  he  would  be  gnuty  of  a  misdemeanor  by  the 
terms  of  the  Merchant  Shipping  Act  (17  &,  18 
Vict.  c.  104,  ss.  206,  207).  They  say  it  is  in 
their  election  to  be  discharged.  If  this  be  so,  yet 
there  is  no  reason  given  excepting  the  strict  right, 
and  that  is  precisely  what  a  court  of  admiralty 
does  not  feel  bound  to  enforce  without  further 
reasons.  Reserving,  therefore,  an  opinion  upon 
any  state  of  facts  not  now  before  me,  I  must  say 
that  I  do  not  find  here  any  good  cause  for  taking 
jurisdiction.  One  of  the  difficulties  in  the  opera- 
tion of  the  well-established  course  of  praotioe  is, 
that  we  are  obliged  to  try  the  case  before  we 
can  ascertain  whether  it  ought  to  be  tried  or  not» 
and  I  find  that  difficulty  somewhat  embarrassing 
here,  for  the  facts  may  not  have  been  fully  deve- 
loped in  the  short  hearing  already  had.  I  shi^ 
retain  the  libel  until  the  sincerity  of  the  master's 
professed  readiness  to  take  back  the  men  has  been 
ascettained ;  but  if  the  facts  turn  out  to  be  as  they 
now  appear,  I  shallnot  exercise  jurisdictionfurther. 
Whether  I  shall  do  so  in  any  event,  unless  one  or 
more  of  the  crew  shall  appear  to  have  been  dis- 
charged with  the  master's  consent,  T  do  not  deoide. 
But  in  such  a  case  as  I  have  sometimes  seen,  of 
a  master  inducing  a  crew  to  desert,  and  then 
setting  up  the  act  in  bar  of  their  wages, 
perhaps  his  consent  to  discharge  them  might  be 
presumed. 
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OOUBT  OF  QUEEN'S  BENCH; 

BipottAd  hj  J.  Shobtt,  M.  W.  Hckxllas,  and  J.  P.  Aspivall, 
Esqn.,  BuTistenwit-Law. 

May  SO,  June  9  and  24, 1871. 

loVIDSS  AND  ANOTHER  V.  ThE  PaCIEIC  FiRE  AND 

Marine  Insurance  OoMPANr. 

Marine  Ineurance — Policy  on  goods  on  ship  or  ships 
to  he  declared — Mistake  in  ship's  name — Innocent 
misrepresentation — Underwriter's  slip — Evidence 
—30  Vid.  c,  23,  «.  7,  .9. 

The  contract  of  an  underwriter  who  subscribes  a 
policy  on  goods  by  ship  or  ships  to  be  declared  is, 
that  he  wiU  insure  any  goods  of  the  description 
specified,  which  may  be  shipped  on  any  vessel 
answering  the  description,  if  any  there  be,  in  the 
policy,  on  the  voyages  specified  in  the  policy,  to 
which  the  assured  elects  to  apply  the  policy ;  the 
object  of  the  dedaraJtion  (and  it  need  do  no  more) 
is  to  identify  the  particular  adventure  to  which  the 
assured  elects  to  apply  the  policy. 

If  the  description  in  a  policy  on  a  particular  ship 
designates  the  subject  with  sufficient  certainty,  or 
suggests  ihe  ^neans  of  doing  it,  a  mistaJce  in  the 
name  of  the  ship  or  in  other  particulars,  vnll  not 
defecU  the  contract,  and  where  it  can  be  proved 
that  it  was  a  clear  mistake,  and  the  underwriter 
cannot  he  prejudiced,  it  is  of  no  consequence. 

If  a  representation  is  made  to  an  underwriter,  how* 
ever  honestly  and  innocently,  that  a  ship  is  a  new 
ship,  when,  in  fact  she  is  an  old  ship,  and  the 
underwrite' suhscribes  a  policy  on  goods  on  board  of 
her  in  favour  of  a  person  malkng  such  representor 
tion,the  policy  is  thereby  vitiated,  for  the  age  of  the 
vessel  is  material  in  considering  the  premiuni. 

An  underufriter^s  slip  is  a  contract  for  marine  in- 
swrance,  and  is  not  a  policy,  but  by  30  Vict,  c.  23, 
ss,7,9,it  is  not  valid,  that  is,  not  enforseable  at 
law  or  in  equity ;  it  may,  however,  be  given  in 
evidence,wh&rever  it  is,  though  not  valid,  material. 

The  plaintiffs,  in  pursuance  of  instructions  from 
Messrs.  Q.,  of  Hamburg,  had  entered  into  a  policy 
to  cover  hides  on  ship  or  ships  to  be  declared. 
This  policy  was  subscribed  by  the  Progress  In- 
surance  Company,  which  had  failed  and  was 
being  wound-up.  Interests  had  been  declared  on 
this  policy,  so  that  there  only  remained  open  the 
sum  of  1212.  The  plaintiffs  received  instructions 
from  Messrs,  0,,  to  declare  on  this  policy  to  cover 
hides  shipped  on  the  Socrates,  Captain  Jean 
Card,  from  a  port  in  the  Brazils  to  Hamburg, 
L.,  plaintiffs*  clerk,  went  to  the  defendants*  office, 
and  asked  D,,  the  defendants*  manager,  tf  he 
would  re-insure  the  portion  of  the  risk  covered  by 
ihe  policy  of  the  Progress  Insurance  Company, 
viz.,  121 L  L.  had  not  the  letter  of  instructions 
with  him,  but  D.  looked  at  the  Veritas  register, 
and  saw  there  the  Socrate,  Captain  Jean  Card, 
an  old  French  vessel,  and  next  to  it  the  Socrates, 
Captain  C,  J,  Albertson,  and  asked  L,  if  the 
Socrates  was  the  ship;  L.  replied  that  he  thought 
so.  D.  thereupon  initialed  a  slip  and  a  policy 
was  issued  for  12U.,  and  aJt  the  same  premium. 
The  goods  were  really  shipped  on  board  the 
Soorate,  and  were  totally  lost. 

Held,  that  as  the  defendants  werein  no  way  bound  to 
accept  this  policy,  the  mistake  and  misrepresenta- 
tion as  to  the  name  of  the  ship  was  such  that  the 
poUey  was  thereby  vitiated,  and  that  the  defen- 
dants were  not  UcAle  in  respect  of  the  policy. 

After  the  policy  for  1211  had  been  subscribed  by  the 


defendants,  they,in  pursuance  of  instructions  from 
Messrs.  K.,  of  Hamburg,  opened  a  further  policy 
on  hides,  on  ship  or  ships  to  be  declared  for  5000Z.; 
the  slip  was  signed,  but  tlie  policy  had  not  yet 
been  prepared.     The  plaintiff  been  ordered  by 
Messrs.  K,  to  declare  on  hides  to  the  value  of  2700f. 
coming  by  the  Socrates  from  Brazil  to  Hamburg 
and  others  by  other  ships,  one  of  tlie  plaintiffs 
went  to  tlie  defendants*  office  and  took  the  slip  for 
5000L,  and  wrote  out  a  slip  for  a  policy  on  2455^4 
on  hides  per  Socrates,  and  another  slip  for  2500L 
for  hides  on  another  vessel,  saying  to  the  defen- 
dants* clerk,  that  instead  of  drawing-up  an  open 
policy  for  5000i.,  and  then  declaring  on  it  for 
4955L,  which  would  leave  so  small  a  balance  as 
452.,  1^  would  be  more  convenient  for  all  parties 
to  have  two  ship  policies.     The  clerk  assented  and 
initialed  the  two  slips,  and  policies  were  duly 
issued  in  accordance  with  the  slips.     The  hides 
were  really  on  board  the  Soorate,  and  were  after- 
wards totally  lost  : 
Held,  that  as  tlie  defendants  were  hound  in  accord- 
ance with  the  slip  for  50002.  to  issue  a  policy  on 
any  ship  selected  by  the  plaintiffs,  and  as  know- 
1^9^  of  facts  as  to  the  risk  under  thai  policy  is 
issued,  would  not  have  been  material  to  them,  and 
as  the  policy  for  2455L  was  a  policy  substituted 
for  the  other,  the  mistake  in  the  ship*s  name  was 
immaterial,  and  the  defendants  were  liable. 
Declaration. — First  count,  that  a  contract  was 
made  by  and  between  the  plaintiffs  and  the  defen- 
dants by  a  certain  policy  of  insurance,  purporting 
thereby,  and  containing  therein,  that  the  defen- 
dants held  insared  the  plaintiffs,  as  well  in  their 
own  as  that  of  the  name  or  names  of  those  to 
whomsoever  they  might  appertain,  and  whether 
lost  or  not  lost,  in  the  sum  of  30002.,  in  hides  as 
might  be  declared  valued   at  invoice  cost,  and 
122.  10».  per  cent,  additional,  free  from  particular 
average,  anless  the  ship  should  be  stranded,  sunk, 
or  barnt.  under  5  per  cent,  on  the  whole  interest 
part  of  60002.,  from  any  ports  or  places  in  the 
Brazils,  to  any  port  of  call  and  for  discharge  in 
tho    United    Kingdom    {and — or)  the   continent 
of  Europe  between  Havre  and   Hamburg,  both 
inclusive,    and    continaing    the    risk   from    the 
United    Kingdom    or    Havre,    by    steamer,    to 
Hamburg,   on    board    the    good    ship  or  ships, 
whereof,  ^c.   .  .  .    And   the   plaintiffs   say  that 
afterwards   interests  on  hides  were  declared  to 
the     defendants,     and     accepted    by    them    as 
interests    to    be    covered    by    the    said    policy, 
which  interests  were,  by  the  said   declarations, 
valued  for  the  purposes  of  the  said  policy,  and 
their  aggregate  said  values  amount  to  60002.,  and 
amongst  them  the  following  interest  valued  as 
aforesaid  at  2452.  was  declared — that  is  to  say, 
2600  dry  salted  hides,  part  of  the  value  of  which 
was  declared  to  be  covered  by  the  said  policy,  such 
part  being  the  said  sum  of  2452.,  thoagh  the  said 
hides  were  by  the  said  declaration  collectively 
valued  for  the  purposes  of  the  said  policy  at  27002., 
the  said  sum  of  2452.  being  by  the  said  declaration 
declared  to  be  part  of  the  60002.  to  be  covered  by 
the  said  policy,  and  it  was  declared  that  the  said 
hides  w^re  insured  by  a  certain  vessel  called,  to 
wit,  the  Socrates,  on  one  of  the  said  voyages 
covered  by  the  said  policy  as  in  the  declaration 
described,  and  the  said  declaration  was  indorsed 
on  the  said  policy,  and  assented  to  by  the  defen- 
dants, and  all  things  were  done  and  happened,  and 
all  times  elapsed,  &o,  .  .  .  and  the  plaintiffs  sav^^T^ 
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that  the  said  ship  with  the  said  hides  on  board 
thereof,  started  and  proceeded  on  the  said  voyage, 
and  during  the  said  voyage,  and  during  the  con- 
tinnance  of  the  risk  covered  by  the  said  policy,  the 
hides  were  wholly  losb  by  the  perils  insured  against, 
and  the  plaintiffs  say  that  certain  persons,  called 
Messrs.  Kalkmau,  at  the  time  of  the  said  loss  were 
interested  in  the  said  hides  in  respect.  &c.^  and 
all  thinccs  were  done  and  happened  to  entitle  the 
plaintiffs  to  have  the  defendants  pay  them  the 
said  sum  of  245L,  yet  the  defendants  did  not  pay 
the  same,  nor  did  they  otherwise  indemnify  the 
plaintif  s  against  the  said  loss  to  the  extent  of  245Z. 
or  any  part  thereof. 

Second  Count:  That  a  contract  was  made  by 
and  between  the  plaintiffs  and  defendants  by  a 
certain  policy  of  insurance,  purporting  thereby,  and 
containing  therein,  that  the  defendants  held  insured 
the  plaintiffs,  as  well  in  their  owd,  as  that  of  the 
name  or  names  of  those  to  whomsoever  the  same 
might  appertain,  and  whether  lost  or  not  lost  in 

the  sum  of  2455Z.  on  hides  valued  at  2700Z 

from  Geara  to  Hamburg  on  board  the  good  ship 
Socrates f  whereof  was  master,  or  whosoever 

else  should  be  master,  beginning  the  adventure,  &c., 
and  the  plaintiffs  say  that  all  things  were  done, 
&c.,  and  that  the  saia  ship  with  the  said  hides  on 
board  thereof  started  and  proceeded  on  the  said 
voyage,  and  during  the  said  voyage,  and  during 
the  continuance  of  the  risk  covered  by  the  said 
policy,  the  said  hides  were  wholly  lost  by  the  perils 
msured  against,  and  the  plaintiffs  say  that  certain 
persons  called  Messrs.  Kalkman  before  and  at  the 
time  of  the  said  loss  were  interested  in  the  said 
hides  to  the  full  value,  &c.  .  .  .  and  all  things  hap- 
pened, &c.  .  .  .  Yet  the  defendants  did  not  pay  the 
same,  nor  did  they  otherwise  indemnify  the  plain- 
tiffs against  the  said  loss  to  the  extent  of  the  said 
sum  of  24552.  or  any  part  thereof. 

Third  Count :  That  a  contract  was  made  by  and 
between  the  plaintiffs  and  the  defendants  by  a 
certain  policy  of  assurance,  purporting  thereby, 
and  containing  therein,  that  the  defendants  held 
insured  the  plaintiffs  as  well  in  their  own  as  that 
of  the  name  or  names  of  those  to  whomsoever  the 
same  mieht  appertain,  and  whether  lost  or  not 
lost,  in  the  sum  of  2354Z.,  on  hides  valued  at  in- 
voice charges,  and  122.  10^.  per  cent,  additional, 
in  conjunction  with  policies  for  3500L,  dated  14th 
Oct.  1868,  warranted  to  sail  after  Isti  July,  1869, 
from  any  ports  and  places  in  the  Brazils  to  a  porii 
or  ports  of  call,  and  for  discharge  in  the  United 
Kingdom,  or  on  the  continent  of  Europe  between 
Havre  and  Hamburg,  both  inclusive,  on  board 
the  good  ship  2.'  whereof  was  master,  op  who- 
ever else  should  or  might  be  master,  beginning 
the  adventure,  &c.,  and  the  plaintiffs  say  that 
afterwards  interests  on  hides  to  the  value  and 
amount  of  52502.  were  declared  to  the  defendants, 
and  accepted  by  them  as  interests  to  be  covered 
by  the  said  last  recited  policy,  and  by  the  said 
policies  for  35002.,  dated  14th  Oct.  1S68,  and 
amongst  them  the  following,  that  is  to  say :  1400 
dry  salted  hides,  and  it  was  by  the  said  declaration 
declared  that  the  said  hides  were  insured  by  a 
certain  vessel  called,  to  wit,  the  Socrates,  on  one 
of  the  said  voyages  covered  by  the  said  last  men- 
tioned policy,  which  voyage  was  in  the  said  decla- 
ration described,  and  the  said  declaration  was 
indorsed  on  the  said  policy,  and  assented  to  by  the 
defendants,  and  all  thmgs  were  done  and  happened, 
&o,,  and  the  plaintiffs  say  that  the  said  ship  with 


the  said  hides  on  board  thereof,  started  on  the  said 
voyage,  and  during  the  said  voyage,  and  during 
the  continuance  of  the  risk  covered  by  the  said 
policy,  the  said  hides  were  wholly  lost  by  the  perils 
insured  against,  and  the  plaintiffs  say  that  one 
John  Tecker  Gayen,  was  interested  in  the  said 
hides,  in  respect  of  which  the  said  sum  of  1450L 
was  insured  to  the  full  value  of  all  the  moneys  by 
them  or  him  ever  insured  thereon,  and  the  said 
insurance  was  made  for  the  use  and  benefit,  and 
on  account  of,  the  said  John  Tecker  Gray  en,  and 
all  things  were  done  and  happened  to  entitle  the 
plaintiffs  to  have  the  defendants  pay  them  the  said 
sum  of  7252.,  under  the  said  last  recited  policy,  yet 
the  defendants  did  not  pay  the  same,  nor  did  they 
otherwise  indemnify  the  plaintiffs  against  the  said 
loss,  to  the  extent  of  the  said  7252.  or  any  part 
thereof. 

Fourth  count  -.  That  a  contract  was  made  by  and 
between  the  plaintiffs  and  the  defendants  by  a 
certain  policy  of  insurance,  purporting  thereby  and 
containing  therein  that  the  defendants  held  in- 
sured the  plaintiffs  as  well  in  their  own  as  that  of  the 
name  or  names  of  those  to  whomsoever  the  same 
might  appertain,  and  whether  lost  or  not  lost  io 
the  sum  of  1212.  on  1400  hides,  valued  at  1450L, 
being  a  re-insurance  on  part  of  policy  issued  by 
the  Progress  Insurance  Company,  subject  to  same 
clauses  and  conditions  as  said  insurance,  and  to 
pay  as  might  be  paid  thereon  from  Oeara  to 
Hamburg  on  board  the  good  ship  Socrates^ 
whereof  was  master  ,  or  whoever  else  might  or 
should  be  master,  beginning  the  adventure,  &o., 
and  the  plaintiffs  say  that  all  things  were  done  and 
happened,  &c.,  and  that  the  said  ship,  with  the  said 
hides  on  board  thereof,  started  and  proceeded  on 
the  said  voyage,  and  during  the  said  voyage  and 
during  the  continuance  of  the  risk  covered  oy  the 
said  policy  the  said  hides  were  wholly  lost  by  the 
perils  insured  against  by  the  defendants,  and  the 
plaintiffs  say  that  one  John  Tecker  Gayen  was 
interested  in  the  hides,  &o. ;  and  the  said  insurance 
was  made  for  the  use  and  benefit,  and  on  account 
of  the  person  so  interested,  and  all  things  were 
done,  &c. ;  yet  the  defendants  did  not  pay  Uie 
same,  nor  did  they  otherwise  indemnify  the 
plaintiffs  against  the  loss  to  the  extent  of  the  said 
sum  of  1212.,  or  any  part  thereof. 

Fifth  count :  For  money  payable,  &c. 

Pleas : — First,  as  to  first  and  third  counts,  pay- 
ment into  court  of  1342.  9s.  8(2. ;  secondly,  as  to  the 
second  and  fourth  counts,  denial  of  contract; 
thirdly,  as  to  second  and  fourth  counts,  denial  of 
interest  in  the  hides ;  fourthly,  as  to  the  second 
and  fourth  counts,  that  the  said  policies  were  not 
made  for  the  use  and  benefit  of  Kalkman  and 
Gayen  respectively,  as  dleged ;  fifthly,  as  to  second 
ana  fourth  counts,  denial  of  shipment  on  board 
the  Socrates ;  sixthly,  as  to  the  second  and  f earth 
counts,  that  the  defendants  were  induced  to  sab- 
scribe  the  said  policies  in  those  counts  mentioned* 
and  to  become  insurers  to  the  plaintiffs  on  the 
terms  of  the  said  policies  respectively,  by  the  mis- 
representation of  the  plaintiffs  of  a  fact  material  co 
be  known  by  the  defendants,  and  material  to  the 
risks  by  the  said  policies  respectively  covered,  that 
is  to  say,  that  the  hides  were  shipped  by  the  ship 
Socrates,  whereas,  in  fact,  they  were  shipped  by 
another  ship,  that  is  to  say,  the  ship  Socrate ; 
seventhly,  as  to  the  second  and  fourth  covints, 
denial  of  the  loss  of  the  hides ;  and  eighthly  to  tho 
fifth  count,  never  ii^^^lf^j  ^^  v:, wwv  it 
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The  plaintiffs  took  oab  of  oourb  the  sam  of 
134i.  9s.  Sd,  paid  in,  replied  damages  ultra, 
and  joined  issue  on  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth  pleas.  The  defen- 
dants amended  their  pleadings,  and  added  a 
plea  to  the  second  and  fonrth  counts  that 
'*at  the  time  of  the  defendants  suhscribing ',the 
said  policietf  and  becoming  insarers,  as  therein 
mentioned,  the  plaintiffs  and  their  agents  wrong- 
fully concealed  from  the  defendants  a  fact  thea 
known  to  them  and  unknown  to  the  defendants, 
material  to  the  risk  caused  by  the  policies,  that  is 
to  say,  that  the  plaintiffs  had  received  a  letter 
from  the  consignee  of  the  scoods  in  the  said  policies 
respectively  mentioned,  and  which  oaght  to  have 
been  communicated  to  the  defendants,  whereby 
it  appeared  that  the  said  goods  were  shipped  on 
boara  of  a  foreign  vessel,  the  name  of  whose  master 
was  Jean  Card ; "  and  they  farther  pud  into  court 
on  the  first  and  third  counts  the  sum  of 
13iL  18#.  2d,,  and  this  sum  the  plaintiffs  took 
oat  in  satisfiiction  of  their  claim  under  those 
ooonts,  and  entered  a  nolle  prosequi  thereon,  and 
joined  issue  on  the  amended  plea  above  set  out. 

The  case  came  on  for  trial  at  Guildhall,  before 
Hannen,  J.  and  a  special  jury,  at  the  sittings 
after  Michaelmas  Term  1870,  and  a  verdict  was 
foand  for  the  plaintiffs  on  the  second  and  fourth 
couots,  the  learned  judge  asking  the  jury,  first, 
whether  the  parties,  when  the  name  of  the  vessel 
was  declared,  had  in  contemplation,  and  contracted 
about,  the  same  identical  vessel;  secondly,  whether 
there  was  a  misrepresentation  as  to  the  ship  on 
which  the  goods  were;  thirdly,  whether  there  was 
a  concealment  of  the  captain's  name  (a).  Leave  was 
reserved  to  the  defendants  to  move  to  enter  a 
verdict  for  them,  on  the  groand  that  no  insurance 
was  effected  on  goods  on  board  the  Soerate,  and  no 
loss  was  proved  within  the  meaning  of  the  several 
policies  declared  on ;  the  defendants  also  moved  for 
a  new  trial,  on  the  ground  that  the  learned  judge 
misdirected  the  jury,  in  putting  to  them  as  material, 
whether  they  thonghl  the  parties  intended  to 
insure  the  hides  by  whatever  ship  they  might  be 
carried,  or  that  there  was  any  evidence  proper  to 
be  submitted  to  them  that  the  parties  insured,  or 
meant  to  insure,  hides  carried  by  any  other  ship 
than  the  Boorates,  and  that  they  might  properly 
find  for  the  plaintiffs,  on  the  pleas  of  concealment 
and  misrepresentation  upon  tbe  evidence  of  the 
captain's  name,  under  the  circumstances  proved, 
and  idso  that  the  verdict  was  against  the  evidence. 
The  fmotE  are  fully  set  out  in  the  judgment. 

May  80  and  June  9. — Cohen  and  l^nyon  for  the 
plaintiffs  showed  oause.— The  defendants  have  paid 
money  into  court  on  the  first  and  third  counts,  and 
have  thereby  admitted  their  liability  under  the 
others.    The  policies  on  which  they  have  paid  are 

(a)  With  respect  to  this  question,  Hannen,  J.,  in  his 
rammiDg  np,  said :  **  A  oonoealment  of  a  material  matter, 
though  made  in  forgetfnlneM,  though  made  nnintention* 
•^  and  without  any  frsad,  but  through  forgetfolness, 
will  vitiftte  the  policy.  But  then  we  must  consider  what 
it  must  be  forgetfulness  of.  A  man  may  hear  something 
essuaUy,  from  some  source  wholly  unconnected  with  the 
busfaieee  which  he  is  about  to  enter  upon,  and  if  that  is 
the  only  knowledge  he  has,  so  casually  obtained ,  and  that 
does  not  occur  to  his  mind  at  the  time,  that  is  not  a  con- 
osaUnent  of  the  fact.  It  imuat  be  a  concealment  (and  I 
am  supposing,  mind,  through  forgetfnlness),  of  afactwhich 
the  majority  of  the  oonmiunitT,  as  represented  by  twelve 


^  by  chance,  and  sitting  in  a  jury  box,  think 

that  a  man  ought,  in  the  ordinary  course  of  things,  to 
have  had  present  to  his  mind." 


similar  to  the  others.  The  policy  set  out  in  the 
second  count  was  entered  into  for  convenience. 
The  defendants  had  already  initialed  a  slip  for 
5000Z.  and  were  bound  to  issue  a  policy  in  accord- 
ance ^ith  that  slip.  Before  the  issue  of  that 
policy,  and  in  order  to  avoid  tho  necessity  of 
declaring  upon  it  the  plaintiffs  got  a  slip  signed 
for  goods  on  board  a  ship  they  called  the  Socrates, 
It  is  exactly  the  same  thing  as  if  they  had  declared 
on  the  policy  for  5000L  for  the  amount  insured  as 
per  Socrates.  A  policy  on  goods  on  board  a  ship 
to  be  afterwards  declared,  imports  an  insurance 
on  any  ship  in  the  absence  of  fraud.  The  ship 
alladed  to  and  intended  by  the  parties  in  both 
policies  (for  2455L  and  1211.)  was  the  ship  on 
which  the  hides  actually  were.  The  real  question 
is,  what  was  in  the  contemplation  of  the  parties  P 
The  jury  found  for  the  plaintiffs,  and  that  finding 
really  was  that  the  defendants  were  willing  to 
insure  the  hides  on  any  ship  declared  by  the 
plaintiffs  as  long  as  there  was  no  fraud,  and  that 
they  did  not  contemplate  waj  particular  ship. 
A  mere  mistake  in  the  name  ox  the  ship  will  not 
vitiate  the  policy.  Casaregis  says  (De  Commercio, 
disc.  1,  §  159),  "Error  tamen  nominis  alicujas 
navis  non  attenditur,  qaando  ex  aliis  conjecturis 
constat  de  navis  identitate."  In  this  case  the 
identity  was  of  no  consequence,  and,  therefore, 
the  mistake  cannot  affect  the  right  to  recover.  See 
also  Emerigon,  par  Boulay-Paty,  Oh.  6,  sect.  2.  In 
1  Arnonld  on  Marine  Insaranee  (3rd  edit.  p.  327), 
itf  is  said  that,  where  the  name  of  the  ship  is  by 
mistake  declared  wrong  it  may  be  correctea.  Both 
these  policies  were  in  the  nature  of  declarations, 
the  one  for  12 U.  being  only  a  re-insarance : 

Robinson  v.  Touray,  1  Man.  &  Sal.  217 ;  3  Camp.  158 ; 

Phillips  on  Insurance,  c.  5,  s.  1,  430 ; 

Le  Mssurier  v.  Vaughan,  6  East,  3822. 
In  a  policy  on  "  ship  or  ships,"  the  assured  has 
a  right  to  apply  any  of  the  policies  to  a  loss  on 
board  any  ship  he  pleases  that  comes  within  the 
terms  of  such  policy  (lAmould  on  Insurance,  3rd 
edit.,  p.  329),  and  these  policies  were  really  on 
**  ship  or  ships."  There  was  never  any  positive 
statement  that  the  Socrates  was  the  ship  on  which 
the  hides  were.  It  was  only  said  that  the  plaintiff 
thought  so.  The  Socrates  was  not  shown  to  be  un- 
seaworthy,  and  on  such  policies  the  insurers  are 
bound  to  take  any  ship.  They  cannot  now  set  up 
that  they  would  have  required  a  higher  premium 
if  they  had  known  it  was  the  Socrate.  The  defen- 
dants could  not  have  repudiated  their  engagement 
to  issue  a  policy  in  accordance  with  the  slip  for 
5000Z.,  and  if  they  had  issued  that  policy  it  would 
not  have  been  material  to  them  whether  certain 
facts  were  known  to  the  plaintiffs,  and  not  known 
to  them  which  would  have  made  the  risk  greater. 
They  were  under  that  policy  bound  to  take  her, 
good  or  bad,  at  a  premium  fixed  in  the  slip.  Even 
should  the  policy  for  1212.  be  considerea  an  in- 
surance de  fiovo,  there  was  no  misrepresentation. 
The  plaintiffs  honestly  believed  that  they  were 
naming  the  right  ship.  The  clerk  said  he  ''  thought 
so,"  as  no  doubt  he  did  think  so.  That  was  a  true 
representation,  and  cannot  vitiate  the  policy.  There 
was  no  fraud  or  wilful  intention  to  deceive: 

1  Amould  on  Marine  Insuraacct  Srd  edit.,  p.  496. 
MUwardfiiC,  and  Murphy  in  support  of  the 
role. — ^The  policy  for  1 212.  was  on  gfoods  on  the 
ship  Socrates,  not  on  the  Socrate,  As  far  as  the 
defendants  were  concerned  it  was  an  entirely  new 
policy,  and  upon  a  particular  ship.  The  ship  was 
material  to  them,  as  the  risk  on  the  ^Sf^^^^PfOyP^ 
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an  old  sbip,  was  greater  than  on  the  SocrcUes,  a 
new  ship.  The  plaintiffs*  clerk  clearly  repre* 
Rented  that  the  ship  was  the  Socrates,  and  it  was 
on  the  faith  of  that  representation  that  the  defen- 
dants undertook  the  risk.  They  were  under  no 
obligation  to  do  so.  Misrepresentation,  however 
innocent,  vitiates  the  policy,  and  here  the  plaintiffs 
gave  the  name  of  the  wrong  ship  ^ 

1  Arnonld  on  Marine  Ins.  491,3rd  edit. ; 
Anderson  v.  Thomtont  8  Ex.  425. 
In  fact,  there  was  no  contract  at  all  between  the 
parties ;  the  defendants  undertaking  to  insure  one 
ship,  and  the  plaintiffs  asking  them  to  insure 
another.  They  were  not  ad  idem.  No  distinction 
can  be  drawn  between  the  two  policies.  The  policy 
for  2455L  was  equally  a  new  policy,  and  entered 
into  between  the  same  parties.  It  has  been  con- 
tended by  the  plaintiffs  that  as  the  defendants 
initialed  the  slip  for  bOOOl.  they  were  bound  to 
issue  a  policy,  and  that  the  policy  actually  issued 
was  in  accordance  with  their  undertaking  ;  the 
policy  actually  issued,  however,  was  in  a  particular 
ship,  the  Socrates.  The  plaintiffs  are  not  entitled 
to  go  beyond  the  written  terms  of  the  policy. 
What  passed  between  the  plaintiffs  and  defendants 
as  to  the  policy  for  1211.  binds  the  plaintiffs  as  to 
the  policy  for  2455Z.,  and  it  must  be  taken  that  the 
representation  as  to  the  name  of  the  ship  was 
repeated.  The  plaintiffs  are  not  entitled  to  use 
the  slip  as  evidence  of  the  intention  of  the  parties. 
A  slip  is  not  admissible  in  evidence  by  30  Yict. 
0.  23,  ss.  7,  9,  and  the  court  are  not  at  liberty  even 
to  look  at  that  slip  as  evidence  of  a  contract: 
{Maehenzie  v.  Coulson,  L.  Rep.  8  E<j.  368,  374) 
[Blackburn,  J. — A  slip  is  not  a  policy,  and  the 
Act  only  forbids  policies  being  given  in  evidence 
when  not  duly  stamf>ed.  A  slip  is  not  valid  as  a 
contract,  but  may  be  given  in  evidence  where 
material.]  It  has  been  otherwise  decided : 
Marsden  v.  BHd^  3  East,  572  ; 
1  Arnonld  on  Marine  Insnranoe,  253. 
The  defendants  were  not  in  any  way  bound  to 
enter  into  this  new  insurance.  The  plaintiffs 
waived  the  issue  of  the  first  policy,  and  asked  the 
defendants  to  enter  into  a  fresh  policy  on  a  dif- 
ferent footing,  and  any  representations  made  at 
that  time  are  binding  on  the  parties.  The  second 
policy  cannot  be  taken  as  a  substituted  policy,  as 
there  never  was  a  policy  in  existence  for  which  to 
substitute  it.  In  Le  Mesurier  v.  Vaughan  (««p.)» 
the  judgment  went  mainly  on  the  ground  that 
the  policy  contained  the  words  "or  by  whatever 
other  name  or  names  the  said  ship  should  be 
called:"  These  words  are  not  inserted  in  either  of 
these  policies. 

June  24th, — ^The  judgment  of  the  Court  (Cock- 
bum,  C.J.,  Blackburn,  and  Hannen,  J  J.)  was 
delivered  by 

Blackburn,  J. — This  was  an  action  on  four 
different  policies  of  marine  insurance  made  by  the 
defendants  with  the  plaintiffs.  The  plaintiffs  are 
brokers,  who,  as  is  common,  enter  into  policies  in 
their  own  names,  but  on  behalf  of  and  to  protect 
the  interests  of  different  constituents.  No  notice 
was  |;iven  to  the  defendants  for  whom  the  different 
policies  subscribed  by  them  were  made,  but  from 
the  ordinary  course  of  business  they  must  have 
known  that  the  plaintiffs  probably  had  principals, 
and  nothing  was  done  by  the  plaintiffs  to  justify 
the  defendants  in  concluding  that  the  principals  in 
the  different  policies  were  the  same  person.  In 
fact,  the  policies  which  come  in  question  in  the 


present  action  were  made  by  two.  different  firms, 
Messrs.  Kalkman  and  Messrs.  Gray  en,  both  of  Ham- 
burg. In  order  to  make  the  points  raised  at  the  trial 
and  discussed  in  court  intelligible,  it  is  necessary  to 
state  what  was  the  position  of  the  plaintiffs  with 
regard  to  both  of  these  firms  in  the  latter  part  of 
Jan.  1870,  when  the  transactions  took  plaoe  which 
gave  rise  to  the  present  dispute.  The  plaintiffs,  in 
pursuance  of  instructions  received  from  Messrs. 
Grayen,  had  entered  into  policies  in  conjunction 
with  each  other  to  cover  hides  to  a  considerable 
value  on  ship  or  ships  to  be  declared.    The  defen- 
dants had  subscribed  one  of  these  policies  for  the 
amount  of  2354Z.  Another  of  the  policies  was  sab- 
scribed  by  another  company,  the  Progress,  which 
had  failed,  and  was  being  wound-up.    So  many  in- 
terests had  been  declared  on  these  policies  that 
there  remained  so  little  open  on  them  to  declare 
that  the  proportion  on  the  defendants*  policy  left 
open  would  be  725Z.,  and  that  on  the  policy  in  the 
Progress,  121L    In  this  state  of  things  the  plain- 
tiffs received  frOm  Messrs.  Gayen  a  letter  dated 
the  23rd  Jan.,  written  from  Hamburg,  directing 
them  to  declare  on  each  of  these  policies  to  cover 
hides  shipped  on  the  Socrates,  Capt.  Jean  Card,  from 
a  port  in  the  Brazils  to  Hamburg.     The  plaintiff 
Chapeaurouge,  having  received  this  letter  on  the 
24th  of  Jan.  directed  one  of  his  clerks,  Lambert,  to 
go  to  the  office  of  the  defendants,  and  there  de- 
clare on  the  Socrates  for  725Z.,  so  as  to  fill  up  tAie 
defendants'  ship  or  ships'  policy,  and  at  the  same 
time  to  see  if  the  defendants  would  at  the  same 

Eremium  re-insure  the  portion  of  the  risk  covered 
y  the  policy  in  the  insolvent  company,  the  Pro- 
gress, viz.,  1212.    The  letter  of  instructions  was 
not  by  him,  but  the  Veritas  was  lying  on  the  table, 
and  on  looking  into  it  the  plaintiff  and  his  clerk 
saw  in  the  register,  which  is  in  alphabetical  order, 
the  Socrates,  Capt.  C.  J.  Albertson,  a  new  Norwe- 
gian vessel,  and  next  to  the  Socrate,  Captain  Jean 
Card,  an  old  French  vessel.    Had  the  plaintiff  re- 
collected that  the  letter  described  the  vessel  as  the 
Socrates,  Captain  Jean  Card,  he  would  probably 
have  conjectured  that  the  inaccuracy  was  in  the 
name  of  the  vessel,  and  that,  as  the  fact  turned 
out  to  be,  the  hides  were  shipped  on  board  the 
Socrate ;  but  not  recollecting  this,  he  observed  to 
his  clerk  that  a  Norwegian  ship  ot  that  character 
was  very  likely  to  be  engag^  in  that  trade,  or 
words  to  that  effect.    The  clerk  went  down  to  the 
office,  and  there  was  the  defendants'    principid 
manager,  Drummond.    He  then  indorsed  on  the 
policy  a  declaration  of  interest  by  the  SoerctleBf 
which  he  handed  to  Drummond  to  initial,  and  at 
the  same  time  requested  him  to  insure  on  the  same 
ship  1211.,  by  way  of  re-insurance  of  what   bad 
been  insured  in  the  Progress  Company.     Drum- 
mond, turning  to  the  Veritas,  and  there  seeing  the 
Socrates,  asked  if  that  was  the  ship  P    Lambert 
replied  that  "he  thought  so,"  and  Drummond 
then  initialled  the  declaration.     At  the  same  time 
a  slip  was  prepared  for  a  policy  on  hides,    per 
Socrates,  to  cover  121Z.  at  66s,  per  cent.,  being  the 
same  premium.    No  discussion  took  place  about 
the  premium,  probably  because  the  transaction 
was  so  small,  and  was  entered   into  rather    to 
oblige  a  good  customer  than  with  any  view   of 
making  a  profit;    but  there  can    be   no  doubt 
that  the  premium  on  an  old  vessel  such  as  the 
Socrate,    would    have   been    higher    than     that 
on   a   new   one,  such   as  the    Socrates,  tboupfh 
the     difference     on     such    a     sum    as     121L 
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would  not  have  been  more  than  a  few  shil- 
lings, and  was  probably  neglected  by  both  parties. 
Tbe  policy  for  121Z.  was  afterwards  made  out  and 
executed.  This  finished  the  transactions  so  far  as 
the  plaintiffs  were  acting  for  Messrs.  Gayen.  The 
third  oonnt  was  on  the  declaration  on  the  ship  or 
ship's  policy  to  recover  the  726L  The  fourth 
coQDt  was  on  the  policy  for  121Z.,  and  in  both  these 
counts  the  interest  was  averred  to  be  in  Messrs. 
Gayen,  and  the  policies  to  be  made  on  their  behalf. 
The  plaintiffs  had  also  opened  with  the  defendants 
a  policy  on  hides^by  ship  or  ships  to  be  declared, 
for  30002.  This  had  been  done  on  behalf  of  Messrs. 
Kalkman.  The  plaintiffs  had  also  received  instruc- 
tions from  the  same  parties  to  open  a  farther 
pohpy  of  the  same  nature  to  the  extent  of  50002., 
and  had  agreed  with  the  defendants  for  it.  The  slip 
was  signed,  but  the  policy  had  not  yet  been  pre- 
pared. On  the  3rd  Feb.  there  had  been  so 
many  interests  declared  on  the  3000Z.  policy 
that  there  remained  open  on  it  only  2452.  This 
being  the  state  of  things,  the  plaintiffs  received 
a  letter  from  Messrs.  iGdkman,  informing  them 
they  had  hides  to  the  value  of  27002.  coming 
by  the  SocrcUea  from  Brazil  to  Hamburg,  and  also 
hides  to  the  value  of  36002.  coming  by  the  Sophie, 
and  deeiring  them  to  insure  llOOL,  and  to  declare 
on  their  open  polimes  for  the  residue.  It  will  be 
observed  that  the  interest  open  on  the  policy  for 
SOOOL,  viz.,  2452.,  the  50002.  for  which  the  slip  was 
signed,  though  the  policy  was  not  executed,  and 
11002.,  would  together  make  63452.,  being  452. 
more  than  the  amount  coming  by  the  two  vessels 
as  announced  by  the  letter  of  the  3rd  Feb.  The 
plaintiffs  procured  a  policy  for  11002.  on  the  hides 
per  Sophie,  and  then,  on  the  4th  Feb.  the  plaintiff 
Chapeanrouge  went  in  person  to  the  defendants' 
office ;  he  there  saw  a  different  cleric  of  the  defen- 
dants, one  Lark,  and  there  was  no  controversy  of 
testimony  between  them  as  to  what  took  place.  The 
plaintiff  indorsed  on  the  back  of  the  30002.  policy 
a  declaration  of  interest  on  hides  per  Socrates 
to  the  extent  still  open  on  the  policy,  viz., 
2452.  He  at  the  same  time  took  the  slip  for  the 
50002.  policy  on  hides  by  ship  or  ships,  and  taking 
up  two  pieces  of  paper  wrote  out  a  slip  for  a  policy 
for  24552.  on  hides  per  SocrcUea,  and  another 
slip  for  a  policy  for  25002.  on  hides  per  Sophie,  and 
laid  those  four  documents  before  Lark.  Lark 
asked  what  this  meant,  and  Chapeanrouge  said 
that,  instead  of  drawing  up  an  open  poHcy  for 
50002.,  and  then  declaring  on  it  for  49552.,  which 
would  leave  so  small  a  balance  as  452.,  it  would  be 
more  convenient  for  all  parties  to  have  two  ship 
poUoiee.  Lark  assented,  and  initialed  the  decla- 
ration and  the  two  slips.  The  plaintiff  Chapean- 
rouge went  away,  and  soon  after  two  policies  on 
hides  by  the  Socrates  and  on  hides  by  the  Sophie 
were  duly  executed  on  behalf  of  the  defendiuits. 
The  first  count  was  on  the  declaration  of  interest 
on  tbe  open  policy  of  30002.  to  recover  the  2452. 
The  Be'*ond  count  was  on  the  policy  on  the  Socrates 
to  recover  the  24552.  In  both  these  counts  the 
interest  was  averred  to  be  in  Messrs.  Kalkman, 
and  the  policies  to  be  made  on  their  behalf.  Tbe 
defendants  ultimately  paid  money  into  court  on  the 
first  and  third  counts,  oeing  those  on  the  ship  or 
ships'  policies,  which  the  plaintiffs  accepted,  so  that 
no  question  arose  on  the  trial  as  to  those  two  counts, 
though  it  has  been  necessary  to  mention  them  in 
cvder  to  render  the  defence  as  to  the  others  intel- 
ligible. As  to  the  second  and  fourth  conntSt  they 
VoL.L,N.S. 


pleaded  several  pleas.  Those  that  were  material 
are,  the  second,  non-assumpsit ;  the  fifth,  that  the 
hides  were  not  shipped  by  the  Socrates;  the  sixth, 
that  the  defendants  were  induced  to  subscribe  the 
policy  by  a  misrepresentation  of  a  material  fact, 
viz. ,  that  the  hides  were  shipped  by  the  Socrates, 
whereas  they  were  shipped  by  the  Soeraie;  the 
seventh,  a  denial  of  the  loss,  as  alleged;  and,  lastly, 
an  additional  plea,  that  the  letter  in  which  the 
name  of  the  captain  was  given  was  not  com- 
municated. On  all  these  pleas  issues  were  joined, 
which  came  on  to  be  tried  before  my  brother 
Hannen,  and  a  special  jury,  at  the  sittings  at 
GuildhalL  Evidence  to  the  effect  above  stated 
was  given.  It  was  not  disputed  that  hides  to  the 
value  iosured  were  in  fact  shipped  on  the  Soorate 
on  behalf  of  the  parties  interested,  and  that  they 
had  no  hides  whatever  on  board  the  Socrates, 
and  that  the  Socrate  was  totally  lost,  with  the 
hides  on  board.  My  brother  Hannen  reserved 
leave  to  the  defendants  to  enter  a  verdict 
for  them  on  all  or  any  of  the  issues,  sub- 
ject to  the  finding  of  the  jury  on  the  question 
which  he  left  to  them,  which  was,  whether 
the  parties,  in  entering  into  the  contracts,  both 
meant  to  insure  the  hides  by  the  vessel  on  which 
they  were  actually  shipped,  whatever  her  name 
might  be,  though  they  supposed  it  to  be  the 
Socrates,  or  whether  the  defendants  meant  to  in- 
sure hides  on  board  the  Socrates.  The  jury 
answered  this  question  in  favour  of  the  plaintiffs. 
Mr.  Milward  obtained  a  rule  nisi  to  enter  the 
verdict  according  to  the  leave  reserved.  He  also 
obtained  it  for  a  new  trial,  on  the  ground  of  mis- 
direction ;  but  that  latter  ground  was  merely  pro 
majore  cauteld,  in  case  the  point  was  not  properly 
raised.  We  have  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  retain  their  verdict  on  all 
the  issues  on  the  pleas  to  the  second  count,  that 
on  the  policy  for  24552. ;  but  that  the  defendants 
are  entitled  to  have  a  verdict  entered  for  them  on 
the  second  and  sixth  pleas,  so  far  as  those  pleas 
relate  to  the  fourth  count,  namely,  that  on  the 
policy  for  1212.  Our  reasons  for  this  distinction 
are  as  follows:  The  contract  of  an  underwriter 
who  subscribes  a  policy  on  goods  by  ship  or 
ships  to  be  declared  is,  that  he  will  insure 
any  goods  of  the  description  specified  which 
may  be  shipped  on  any  vessel  answering  the 
description,  if  any  there  be,  in  the  policy, 
to  which  the  assured  elects  to  apply  the 
policy.  The  object  of  the  declaration  is  to  ear- 
mark and  identify  the  particular  adventure  to 
which  the  assured  elects  to  apply  the  policy.  The 
assent  of  the  assurer  is  not  required  to  this,  for  he 
has  no  option  to  reject  any  vessel  which  the 
assured  may  select ;  nor  is  it  necessary  that  the 
declaration  should  do  more  than  identify  the  ad- 
venture, and  so  prevent  the  possible  dishonesty  of 
a  party  insured,  who  might  intend  to  apply  the 
policy  to  particular  goods,  so  that  they  should  be 
at  the  risk  of  the  assurers,  and  he  could  come 
on  them  if  they  were  a  loss ;  and  then,  when  those 
goods  had  arrived  safely,  to  pretend  that  he  in- 
tended to  apply  the  policy  to  another  set  of  goods 
still  subject  to  risks :  {Harman  v.  Kingston,  3  Uamp. 
150;  RohvnsonY,Towray(^8up.)  It  seems  plain,there- 
fore,  that  the  declaration  of  the  Sojorates  on  the  ship 
or  ships'  policies  was,  under  the  circumstances, 
amply  sufficient  to  show  that  the  assured  had  elected 
to  attach  those  policies  to  the  goods  actually  shipped 
on  bwird  the  Socrate;  and,  consequently,  that  the  t 
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defendants  were  well-advised  when  they  withdrew 
their  defence  to  the  Ist  and  3rd  ooants.  Bat  on  the 
24th  Jan.,  when  the  polioy  for  121Z.  wasa^eed  npon, 
the  defendants  were  under  no  obligation  to  sab- 
scribe  any  policy  for  that  12  U.  They  had  an  ab- 
solute right  to  decline  to  enter  into  a  contract 
except  on  their  own  terms  as  to  premiams,  or  in- 
deed, into  any  contract  at  all  unless  they  liked. 
And  though  we  see  no  reason  to  doubt  that  the 
jury  were  auite  ri^t  in  finding  that  both  parties 
were  intenaing  to  insure  the  ^ods  by  the  ships  on 
which  they  were  actually  shippedi  yet,  when  we 
find  it  not  disputed  that  the  one  party  expressly 
asked  the  question  whether  the  ship  was  the 
Norwegian  ship  Socrates,  and  was  told  by  the  other 
party  that  he  tnought  it  was,  we  cannot  think  that 
there  was  any  evidence  on  which  the  jury  could 
properly  find  that  the  defendants  entwed  into  a 
contract  to  insure  by  any  other  ship  than  the 
SoorcUea.  The  most  that  could  be  legitimately  found 
was  that  there  was  no  contract,  the  parties  not 
being  cui  idem.  And  we  think  also  that,  if 
the  representation  was  made,  however  honestly 
and  innocently,  that  the  ship  was  a  new  ship 
when  in  fact,  she  was  an  old  one,  the  policy  was 
vitiated  thereby,  for  the  age  of  the  ship  must  be 
material  in  considering  the  premium.  It  was 
argued  that  a  representation,  if  only  as  to  expecta- 
tion or  belief,  is  substantially  complied  with  if 
the  assured  really  had  honestly  entertained  that 
expectation  on  sufficient  grounds,  and  that  the 
representation  that  "he  tnought"  the  ship  was 
the  Norwegian  ship  was  literal^  true.  We  think 
this  expression  tantamount  to  an  assertion  that  she 
was  the  Norwegian,  but  even  were  it  otherwise, 
the  letter  of  advice  would,  but  for  the  carelessness 
of  those  who  read  it,  have  made  them  aw/kre  that 
the  ship  was  that,  of  which  the  captain  was  Jean 
Card,  and  therefore  the  plaintiffs  had  not  reason- 
able grounds  for  believing  that  she  was  the  Nor- 
wegian ship.  But,  though  we  come  to  this 
conclusion  as  to  the  smajiler  policy  of  insurance 
for  121 Z.,  we  think  the  case  is  quite  different  as  to 
the  other  polioy  for  2455Z.  Mr.Milward  argued  that 
there  could  be  no  difference,  for  the  plaintiffs  were 
the  persons  who  made  both  contracts,  and  made 
them  both  with  the  defendants;  and,  therefore, 
he  argued,  all  that  passed  on  the  24th  Jan.  between 
Lamtot,  representing  the  plaintiffs,  and  Drum- 
mond,  representing  the  defendants,  must  be  con- 
sidered as  present  to  the  minds  of  the  plaintiff 
Ofaapeaurouge  in  person,  and  Lark  representing 
the  defendants,  on  the  4th  Feb.,  and  as  if  then 
virtually  repeated.  But  the  transaction  on  the  24th 
Jan.  was  respecting  one  contract,  in  fact  made  for 
one  principal,  and  the  transaction  of  the  4th  Feb. 
was  respecting  another  contract,  in  fact  made  for 
another  principal,  and  the  defendants  knew  that 
they  were  almost  certainly  made  for  undisclosed 
principals,  and  had  no  reason  to  suppose  that  the 
principals  in  the  two  contracts  were  the  same. 
We  think,  therefore,  that,  even  if  the  defendants 
had,  in  fact,  on  the  4th  Feb.,  recollected  all  that 
took  place  on  the  24th  Jan.,  they  would  not  have 
been  justified  in  coming  to  the  conclusion,  without 
further  inquiry,  that  the  real  parties  were  the  same, 
and  meant  to  make  a  similar  contract.  The  identitv 
cf  the  name  of  the  ship,  and  of  the  voyage  described, 
would  no  doubt  raise  a  reasonable  suspicion  that 
both  parties  meant  to  describe  the  same  ship;  but 
that  was  all.  And,  in  fact,  there  can  be  no  doubt 
that  the  plaintiff  and  Lark,  if  they  ever  knew 


what  took  place  between  Lambert  and  Drum- 
mond,  did  not,  on  the  4th  Feb.  think  of  it.  We 
think,  therefore,  that  it  is  clear  that  the  trans- 
action of  the  4th  Feb.  must  be  looked  at  as  if  that 
of  the  24th  Jan.  had  happened  subsequently,  or 
had  never  happened  at  all.  And  in  looking  at  it 
in  this  way,  the  fact  that  a  slip  for  a  policy  for 
5000L  on  hides  by  ship  or  ships  to  be  declarea  had 
been  prepared,  and  was  in  existence,  is  of  great 
importance.  The  slip  is,  in  practice,  and  accord- 
ing to  the  understanding  of  those  engaged  in 
marine  insurance,  the  complete  and  final  contract 
between  the  parties,  fixing  the  terms  of  the  insur- 
ance and  premium,  and  neither  party  can,  without 
the  assent  of  the  other,  deviate  from  the  terms 
thus  agreed  on  without  a  breach  of  faith,  for  which 
he  would  suffer  severely  in  his  credit  and  future 
business.  The  Legislature,  for  the  purpose  of  pro- 
tecting the  revenue,  had  by  the  very  strongest 
enactments  provided  that  no  such  instrument 
should  be  given  in  evidence  for  any  purpose ;  but 
all  those  enactments  are  repealed  by  the  30  Yict.  c. 
23,  and  the  law  is  now  governed  by  the  7th  and  9th 
sections  of  that  Act.  By  sect.  7  no  contract  or 
agreement  for  seainsuranceshallbevalid  unless  ex- 
pressed in  a  policy.  And  by  sect.  9  no  policy  shall 
be  pleaded  or  given  in  evidence  in  any  court  unless 
duly  stamped.  As  the  slip  is  clearly  a  contract 
for  marine  insurance,  and  is  equally  clearly  not  a 
policy,  it  is,  by  virtue  of  these  enactments,  not 
valid,  that  is,  not  enforceable  at  law  or  in  eqaity ; 
but  it  may  be  ^ven  in  evidence  wherever  it  is, 
though  not  valid,  material;  and  in  the  present 
case  it  is  material.(a)  The  defendants  could  not, 
without  a  breach  of  faith,  repudiate  that  engage- 
ment, and  they  never  proposed  to  do  so.  And 
whilst  they  adhered  to  that  engagement  it  was 
not  material  to  them  whether  they  were  or  were 
not  facts  known  to  the  insured,  and  not  known  to 
them,  which  might  make  the  vessel  a  less  elegible 
risk,  for  they  were  going  to  take  her,  whatever 
she  was,  at  a  premium,  the  amount  of  which  was 
already  finally  fixed.  Mr.  Milward's  argument 
was,  that  they  were  not  legally  bound  to  do  ao; 
and  that,  therefore,  when  they  entered  into  a 
substituted  policy  on  a  ship  they  were  entitled 
to  hold  it  avoided  for  want  of  a  disclosure  whidi, 
in  fact,  would  Lave  made  no  difference.  This 
would  be  to  make  the  rule,  that  contracts  of  marine 
insurance  are  considered  as  uberrimcBfideit  a  means 
in  this  case  of  working  fraud.  In  fact,  the  ease  is 
exactly  as  if  the  underwriter  had  said,  *'  I  have 
finally  made  up  my  mind  to  take  the  policy  on  un- 
alterable terms ;  nothing  you  can  disclose  to  me 
will  make  the  slightest  difference,  and  therefore 

(a)  It  may  be  aa  well  to  point  oat  here  that  sect.  4  of 
this  Aot  Bays,  *'  And  the  word '  policy '  means  any  instm- 
ment  whereby  a  contract  or  agreement  for  sea  inBuranoe 
is  made  or  entered  into.'*  Blackburn,  J.,  in  hie  judg- 
ment^ says  that  a  slip  is  a  oontraot  for  sea  insnrance,  bat 
that  it  is  not  a  polioy.  whereae  the  Aot  says  that  a  polioy 
meaoa  any  snoh  oontraot.  If  a  slip  is  a  policy  within  the 
meaning  of  the  Act,  it  could  not  be  received  in  evidence, 
and  could  not  be  taken  aa  showing  the  existence  of  the 
contract  for  an  open  policy  of  50WI.,  and  therefore  the 
parties  could  not  travel  out  of  the  terms  of  the  policy  for 
24551.  Sect.  4  of  the  Actia  an  interpretation  olause,  but 
where  such  a  clause  exactly  defines  the  meaning  of  a 
word,  the  rule  that  interpretation  dausea  do  not  reatriot 
the  ordinary  meaning  of  words  but  extend  them,  oan 
acarcely  apply.  If  tma  view  is  right,  the  defendants  here 
were  entitled  to  judgment  on  boui  policies. 

See  Morrison  v.  The  Universal  Marine  Insurance  Com- 
pany, ante,  p.  100— Ed. 
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you  need  diaclose  nothing."  It  is  tme  tbe  last 
words  were  not  expressed,  bnt  they  were 
eridently  implied.  The  only  remaining  point 
arises,  therefore,  on  the  misnomer  of  the  vessel, 
which  was  called  in  the  policy  the  Socrates,  when, 
in  fact,  she  was  the  Socrate.  Bat  the  mle  of  law, 
both  in  England  and  America,  is  stated  in  Phillips 
on  Insurance  (sect.  430),  that  if  the  description  of 
the  policy  designates  the  subject  with  safficient 
certainty,  or  suggests  the  means  of  doing  it,  a 
mistake  of  the  name  of  the  ship  or  of  other  par- 
ticolars  will  not  defeat  the  contract.  In  Le 
Mesurier  v.  Vaughcm  (6  East,  382),  where  the 
broker  had  received  instructions  to  insure 
goods  by  an  American  ship  called  the  Presi- 
dent^  and  by  mistake  insured  as  on  a  ship 
called  the  American  President,  it  was  held  that, 
it  being  clearly  proved  by  the  invoice  and  letter 
of  instructions  that  the  goods  were  on  the 
President,  and  that  the  name  was  a  mistake,  the 
plaintiffs  might  recover.  It  is  true  that  in  the 
judgment  some  weight  seems  to  have  been  given 
H>  the  expression  contained  in  the  ordinary  Lom- 
bard-street policy,  "  or  by  whatever  other  name  or 
names  the  said  ship  should  be  called,"  and  that 
those  words  are  omitted  in  the  form  of  the  policy 
used  by  the  defendants  in  the  present  case.  But 
we  think  this  far  too  narrow  a  ground,  and  that 
(be  real  ground  of  the  decision  is  that  which  is 
expressed  by  Lord  Ellenborough,  that  where  it 
can  be  i>roved  that  it  is  a  clear  mistake,  and  the 
underwriter  cannot  be  prejudiced  by  the  mistake, 
it  is  of  no  consequence.  The  jury  here  have  found 
and  were  justified  in  finding,  that  neither  party 
cared  what  the  name  of  the  ship  was,  as  thev 
meant  to  insure  the  goods  by  the  ship  on  which 
they  were  really  ship;^.  When  the  other  policy 
for  the  121{.  was  made,  it  appears  plainly  that  the 
underwriter  really  believed  that  the  ship  was  the 
Norwegian  ship,  and  that  was  a  matter  very  mate- 
rial to  the  risk,  and  the  underwriter  was  free  to 
accept  or  refuse  that  risk,  and  therefore  the  mis- 
take in  tbe  name  was  of  importance.  We  think, 
therefore,  that  the  rule  should  be  made  absolute  to 
enter  a  verdict  for  the  defendants  on  the  second 
and  sixth  pleas,  as  far  as  they  relate  to  the  fourth 
ooont,  and  discharged  as  to  the  rest. 

Rule  accordingly. 
Attorneys  for  the  plaintiff,  Stibhard  and  Beck, 
Attorneys  for  the  defendants,  Holmer,  Bohvneon, 
andOo. 


Tueeday  Nov.  21, 1871. 

Lbioh  v.  Adams. 

Iforine  insurance — Material  concealment — 
LiabHUy  of  undertoriter. 
Where  a  policy  on  ship  or  ships  to  he  declared  is 
subscribed  by  on  underwriter  after  a  material  fact 
reioHng  to  a  particular  ship,  which  the  assured 
afterwards  intends,  if  necessary,  to  declare  on  that 
poUey,  has  been  posted  at  Lloyd^s  and  so  become 
hnoum  to  the  assured,  atid  may  or  may  not  have 
so  become  known  to  the  wnderwriter,  without  the 
name  of  (he  ship  and  the  material  fact  having  been 
comm/unieaied  by  the  assured  to  the  underwriter, 
90  that  he  might  know  the  risk  proposed,  the  policy 
is  viHated, 
Lynch  v.  Dumsford,  14  East,  ^4,  followed, 
FiainHf  was  accustomed  to  insure  oit  Lloyd^s  upon 
fioaiing  poUeies  guanUHes  of  eookinecH  shipped 


for  him  from  the  Canaries;  he  declared  the  name 
of  the  ship  uipfm  receipt  of  each  bUX  of  lading. 

Re  received  information  that  a  large  quanUty  would 
be  shipped  in  the  Candida,  and  by  the  same  mail 
an  anonymousletter  reached  Lloyd* s,  containing  a 
statement  that  the  owners  intended  to  lose  that 
ship  on  her  next  voyage,  in  order  to  make  the 
underwriters  pay.  A  notice  of  this  letter  was 
openly  affixed  to  a  board  ai  Lloyd's;  and  the 
plaintiff  was  aware  of  the  contents  of  the  letter, 
but  considered  them  unworthy  of  credit.  At  this 
time  the  plaintiff  reasonably  expected  that  the  bills 
of  lading  hy  the  Candida  wouXd  be  the  next  to  be 
declared  by  him,  and  in  that  case  they  would  be 
covered  by  policies  previously  m^ide. 

Re  entered  into  the  policy  now  sued  upan  without 
communicatir^g  to  the  underufriter  his  intelligence 
of  a  cargo  to  be  shipped  by  the  Candida,  or  the 
contents  of  the  anonymous  letter.  By  accident 
the  bills  of  lading  of  the  Candida  came  to  the 
plaintiff  after  those  of  later  shipments,  and  the 
Candida  was  declared  upon  : 

Rdd,  in  an  action  to  recover  for  a  total  loss  of  part 
of  the  cochineal  which  had  been  jettisoned  from 
the  Candida,  that  plaintiff  had  been  guiUy  of  a 
concealment  which  invalidated  the  policy. 
Sfbcial  Case. 

1.  The  plaintiff  is  a  merchant  carrying  on  his 
business  in  London,  under  the  firm  of  J.  Studdy, 
Leigh,  and  Co.,  and  the  defendant  is  an  under- 
writer at  Lloyd's. 

2.  The  action  is  brought  to  reoover  46L  ISs,  Id., 
and  interest  on  37L  10s.  6d.,  part  thereof  at  the 
rate  of  51.  per  cent,  per  annum  from  1st  April, 
1869,  the  proportionate  amount  of  defendant's 
subscription  as  underwriter  to  a  certain  policy  of 
insurance,  in  respect  of  a  total  loss  of  certain 
cochineal  (in  which  it  is  to  be  taken  for  the  pur- 
poses of  this  case  that  the  plaintiff  was  interested), 
which  loss  occurred  during  the  voyage  of  a  vessel 
called  the  Candida,  from  the  Canaries  to  London. 

3.  This  policy  was  underwritten  by  other  under- 
writers at  Lloyd's  besides  the  defendant,  of  whom 
some  are  also  defending  the  claims  upon  this 
policy,  and  the  actions  against  Uiem  are  oonsoli- 
dated  with  the  present. 

4.  Before  and  at  tho  date  of  the  shipments  of 
the  cochineal  in  question,  the  plaintiff  had  been 
and  was  engaged  in  trade  between  London  and 
the  Canaries,  which  was  carried  on  in  the  follow- 
ing manner : 

5.  He  sent  quantities  of  goods  of  different  kinds 
to  correspondents  on  those  islands,  in  execution  of 
certain  orders  received  from  them,  for  which 
almost  invariably  credit  was  given.  He  also  made 
advances  in  money  to  cochineal  growers  in  those 
islands ;  and  the  arrangement  was,  that  in  pay- 
ment of  these  goods,  and  these  eidvances,  the 
plaintiff  should  receive  cochineal  both  from  his 
correspondents  and  the  growers,  which  should  be 
shipped  to  him  by  degrees  as  the  former  could 
purchase,  and  as  the  latter  could  collect  it. 

6.  In  order  that  these  shipments  of  cochineal 
might  be  properly  insured,  it  was  necessair,  as 
the  plaintiff  was  nearly  always  in  ignorance  of  the 
names  of  the  vessels  by  which  specific  shipments 
would  be  made,  to  have  floating  policies  open, 
similar  in  form  to  the  policy  sued  upon  in  this 
action,  on  which  to  declare  the  shipment,  and  the 
value  of  the  produce  shipped  as  tho  bills  of  lading 
for  the  same  were  received. 

7.  In  pursuance  of  this   oourse   of  busines^^T/> 
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tbe  plaintiff  had  opened  the  following  |X)licies  in  I 
Lloyd's  room  from    the   oommencement  of  the 
cochineal  crop  of  1862,  viz. : — 

1862.    Aug.  15 ^83000 

1862.    Oot.  21 3000 

1862.  Deo.22 6000 

1863.  Jnnea* 5000 

^16,000 
on  all  of  which  declarations  were  made  to  the  full 
amount,  and  the  cochineal  so  insured  arrived  in 
safety,  some  by  steamers,  and  some  by  sailini; 
vessels. 

8.  In  each  of  theso  policies  it  was  expressed 
that  it  followed  and  sncceeded  the  preceding  one 
effected,  and  it  sometimes  happened  that  a  ship- 
ment of  cochineal  was  declared  partly  on  one 
policy  and  partly  on  its  saccessor. 

9.  On  the  30th  Sept.  1863,  as  the  plaintiff  was 
then  doing  a  greatly  increased  business  with  the 
Oanaries,  he  opened  a  fresh  policy  for  10,000Z.  to 
follow  and  succeed  the  said  policy  for  SOOOZ.,  in- 
sured at  Lloyd's  on  the  24th  June  1863. 

10.  On  the  3rd  and  10th  Nov.  1863,  by  which 
time  declarations  to  the  Ml  amonnt  had  been  made 
on  the  said  policy  for  5000L,  shipments  were  de- 
clared upon  the  last-mentioned  policy  for  10,0002., 
to  the  extent  of  2450L,  thus  leaving  75502.  open 
on  the  said  policy  for  subsequent  dec&rations.  On 
the  16th  I^v.  1863,  in  consequence  of  advices 
from  a  firm  of  Esoofet,  Diaz,  and  Co.,  carrying  on 
business  at  Las  Palinas,  that  they  intended  to 
ship  a  large  parcel  of  cochineal  to  the  plaintiff  by 
their  vessel,  the  Candida,  a  farther  policy  of 
50002.  to  follow  the  last-mentioned  policy  for 
10,0002.  was  opened  at  Lloyd's  by  the  plaintiff ;  a 
total  of  12,5502.  was  thus  left  open  for  subsequent 
declarations. 

11.  On  the  9th  Dec.  1863,  the  plaintiff  received  a 
bill  of  lading  of  a  shipment  of  cochineal  by  the 
ship  Azorian,  to  the  value  of  15912.  This  ship- 
ment was  declared  on  the  plaintiff's  policy  for 
10,0002.  of  the  30th  Sept.,  thus  leaving  a  total  of 
10.9592.  undeclared,  viz.,  59592.,  upon  the  said 
policy  for  10,0002.,  and  the  whole  amount  of  the 
policy  for  50002.  of  the  16th  Nov.  1863. 

12.  On  the  same  9th  Dea  1863,  the  plaintiff  re- 
ceived advices  that  further  shipments  of  cochi- 
neal to  a  large  amount  were  intended  to  be  maJe 
to  him  by  the  said  vessel,  the  Candida  and  that 
there  was  in  addition  other  cochineal  ready  to  be 
shipped  to  him.  The  plaintiff  however,  had  no 
means  of  knowing  what  the  amount  of  the  cochi- 
neal to  be  shipped  by  the  Candida  would  be, 
except  that  it  would  be  large,  amounting  in  pro- 
bable value  to  more  than  8^2.,  or  what  the  amount 
of  the  additional  cochineal  so  ready  to  be  shipped 
would  be. 

13.  By  the  same  mail  which  arrived  on  the  9th 
Dec.  the  following  anonymous  letiier  was  received 
at  Lloyd's : 

Messrs.  Lloyds.— The  house  of  Esoofet,  Diaz,  and 
Co.,  intend  shipping  to  the  oonsignment  of  Messrs.  J.  B. 
Yglesias  and  Co.,  600  saoks  of  cochineal,  and  sends  them 
in  the  Candida  belonging  to  the  aforesaid  honae  of 
Esoofet,  Diaz,  and  Co.  It  is  not  ooohineal,  bnt  barley ; 
and  the  intention  is  to  lose  the  Tesael  in  order  that  the 
underwriters  pay.  They  are  mined,  and  desire  to  save 
themselves  in  this  manner.  The  honse  of  J.  B.  Yglesias 
is  innocent.  A  Fbibnd. 

14  A  notice  of  the  feet  that  a  letter  had  been  re- 
ceived which  would  affect  all  persons  insuring  by 
or  interested  in  the  Candida,  and  that  such  letter 


could  be  seen  at  the  secretary's  room,  was  openly 
affixed  to  a  board  at  Lloyd's ;  but,  in  point  of  fact 
the  defendant  never  observed  such  notice,  or  saw 
such  letter. 

15.  The  contents  of  this  letter,  and  the  fact  that 
it  had  been  received  at  Lloyd's,  were  made  known 
to  the  plaintiff  on  the  next  day,  the  10th  Dec. 

16.  From  the  time  when  the  letter  was  received  it 
would  have  been  impossible  to  effect  an  insurance 
at  Lloyd's  on  goods  intended  to  be  shipped  by  the 
Candida,  except  at  an  advanced  premium. 

17.  On  the  11th  Dec.  1863,  the  plaintiff  gave  in- 
structions to  his  brokers  to  open  a  policy  at 
Lloyd's  for  10,0002.  to  follow  and  succeed  the 
policy  for  5000Z.  A  policy  was  accordingly  opened 
m  pursuance  of  such  instructions,  which  is  the 
policy  the  subject  of  the  present  action. 

18.  The  defendant  accepted  the  risk  at  the  ordi- 
nary rate  of  premium,  and  subscribed  the  policy 
(which  is  the  policy  sued  upon)  for  1002. 

19.  At  the  time  when  the  plaintiff  gave  instructions 
to  have  this  policy  opened,  and  when  this  risk  was 
shown  to  the  defendant,  and  when  the  defendant 
subscribed  the  policy,  the  plaintiff  had  not  received 
any  bills  of  lading  of  the  shipments  by  the  Candida, 
and  was  still  ignorant  of  the  amount  of  cochineal 
which  would  be  shipped  by  her.  But  he  was  then 
expecting  that  further  large  shipments  of  cochineal 
would  shortly  be  consigned  to  him,  besides  the 
shipments  by  the  Candida,  and  he  opened  the  said 
policy  in  the  ordinary  course  of  business,  and  he 
was  in  no  way  induced  to  open  the  said  policy  by 
the  fact  of  the  receipt  of  the  said  anonymous  letter 
having  been  made  known  to  him.  At  this  time 
also  the  plaintiff  reasonably  expected  that  the  bills 
of  lading  of  the  cochineal  by  the  Candida  would 
be  the  next  bills  of  lading  that  would  be  received 
b^  him,  so  that  the  value  of  the  cochineal  in  such 
bills  of  lading  would  be  the  next  that  would  be 
declared;  and  as  there  were  19,9592.  still  unde- 
clared on  the  former  policies  as  before  mentioned, 
and  as  he  did  not  expect  that  cochineal  to  a 
greater  amount  than  to  the  value  of  10,9592.  would 
come  by  the  Candida,  he  expected  that  all  the 
cochineal  that  would  come  by  the  Candida  would 
be  declared  on  such  former  policies.  But  whether 
all  the  cochineal  that  was  shipped  by  the  Candida 
would  be  declared  on  such  formerpolicies  depended 
on  what  would  be  the  value  of  tbe  cochineal  that 
would  come  by  the  Ca/ndida,  and  on  whether  any 
other  bills  of  lading  for  cochineal  to  be  shipped  to 
the  plaintiff  would  arrive  before  the  bills  of  lading 
of  the  cochineal  shipped  by  the  Candida ;  and  tbe 
plaintiff  knew  it  so  depended,  and  when  he  opened 
the  said  policy  he  knew  that  either  by  reason  of 
the  amount  of  the  cochineal  shipped  by  the 
Candida  being  larger  than  he  expected,  or  by 
reason  of  bills  of  lading  of  shipments  by  other 
vessels  being  received  before  the  bills  of  lading  by 
the  Candida  it  might  reasonably  happen  that  the 
wholeof  the  cochineal  shipped  by  the  Candida  could 
not  be  declared  on  the  former  policies,  and  intended 
in  that  case  that  the  portion  not  declared  on  the 
former  policies  should  be  declared  on  the  said 
last  mentioned  policy,  the  subject  of  the  present 
action. 

20.  The  plaintiff  did  not  communicate  to  the 
defendant  or  to  the  other  underwriters  of  the 
said  policy,  the  fact  that  the  plaintiff  had  received 
advices  that  shipments  of  cochineal  were  about  to 
be  made  to  him  by  the  Candida ;  nor  the  fact  that 
in  the  contingency  mentioned  in  the  last  para- 
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graph,  part  of  the  shipments  by  the  Candida 
miffht  and  would  be  declared  on  the  said  polioy. 
If  the  defendant  had  known  of  these  faots  he  woald 
Dot  have  accepted  the  risk  or  subscribed  the  policy 
CD  the  terms  on  which  he  did  sabscribe  it. 

21.  On  the  24th  Dec.  1863.  a  mail  came  in  from 
the  Canaries,  and  by  that  mail,  in  spite  of  many 
promises  contained  in  previoas  letters,  that  bills  of 
kdiog  of  larger  shipments  per  Candida  woald  be 
forwarded  by  that  mail,  bills  of  lading  were  only 
received  of  the  following  shipments  per  Candidla 
to  the  extent  of  2485L,  that  is  to  say : 

QaeredoBomero     8  bags  ooohiiieal ,£225 

MoreraHermaiio«66       „       „        1855 

LoisTnglott  15       „       „        405 

22.  On  the  28Dh  Deo.  1863,  the  plaintiff  received 
bills  of-lading  from  the  different  correspondents  of 
a  shipment  per  the  steamer  Amazon,  valae  at 
63612. 

23.  Owin^:  to  the  Christmas  holidays  the  bills  of 
lading  which  arrived  on  the  25th  Dec.  as  before 
mentioned,  were  not  declared  until  the  28th  Dec. 
1863;  on  which  day  the  bills  of  lading  mentioned 
bad  arrived.  Declarations  were  made  in  respect 
d  both  these  sets  of  bills  of  lading  at  the  same 
time,  and  in  the  following  order — A  declaration 
was  first  made  as  to  the  63661.  on  the  bills  of  lad- 
ing which  arrived  on  the  28th  Dec.  by  declaring 
as  to  5569Z.  part  of  the  said  amoant  of  6366L,  on 
the  policy  for  10,0001.,  on  the  30th  Sept.  1863, 
which  was  thereby  and  by  a  declaration  for  390Z. 
on  prodnce  shipped  by  a  steamer  from  Teneriffe 
filled  np :  and  by  declaring  as  to  7972.  residoe  of 
the  said  som  of  63662.  on  the  said  polioy  for  50002. 
of  the  16th  Nov.  1863.  A  declaration  was  then 
made  as  to  the  said  bills  of  lading  to  the  amount 
of  24852.  per  Candida,  on  the  said  policy  of  the 
16th  Nov.,  leaving  still  undeclared  on  the  same 
pohoy  17182. 

24.  On  the  9th  Jan.  1864,  another  mail  arrived 
bringing  bills  of  ladipg  of  other  shipments  per 
Candida^  viz : 

From  T.  M.  Bethenoonrt,  7  bags  oocbineal  ^195 
H  EBOofetDiazandOo.185  „  „  5200 
„    M.  G.  Castelanoa        11        „       „         810 

^5705 

Of  this  sam  of  57052..  17182.  was  declared  on  the 
11th  Jan.  on  the  policy  of  50002.  of  the  16th  Nov. 
1868,  leaving  39872.,  which  was  declared  on  the 
same  day  on  the  policy  for  10,C002.  of  the  11th 
Dec  1863,  now  sued  upon.  The  defendant  initialled 
hj  bis  clerk  the  declaration  so  made,  but  at  the 
time  the  defendant's  clerk  so  initialled  it,  neither 
the  defendant  or  his  clerk  in  fact  knew  of  the 
receipt  of  the  said  anonymous  letter  at  Lloyd's, 
or  the  fact  that  the  plaintiff  knew  of  the  receipt 
oC  the  letter  at  the  time  of  the  opening  of  the  said 
poli^,  and  had  not  oommunioated  such  letter  to 
the  defendant  and  the  other  under  writers. 

25.  The  whole  of  the  remainder  of  the  said  policy 
for  10,0002.  of  11th  Dec.  1863,  thati  is  to  say 
^132.  was  filled  np  by  subsequent  declarations  on 
Bhipments  by  other  vessels,  and  since  that  time, 
yh :  on  the  11th  Jan.  1864,  a  subsequent  policy 
was,  in  pursuance  of  the  above  mentioned  course 
of  business,  effected  for  50002 ,  the  whole  of  which 
Amount  has  been  declared  upon. 

26.  It  is  to  be  taken/or  the  purpose  of  the  argu- 
ment of  the  special  case  that  cochineal,  to  the 
Uount  declared  upon  the  policy  in  question,  was 
ihipped  on  bourd  the  OandiidOt  and  that  in  oonse- 


qnenoe  of  disasters  sustained  by  the  ship  on  her 
voyage,  a  large  portion  of  the  cochineal  was  jet- 
tisoned. 

It  is  agpreed  that  the  oourt  shall  have  power  to 
draw  all  mferences  of  fact  which  a  jury  ought  to 
have  drawn. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  above  stated, 
the  plaintiff  is  entitled  to  recover  on  the  said 
policy. 

If  the  court  should  be  of  opinion  that  he  is  so 
entitled,  then  judgment  i a  to  be  entered  for  him 
for  the  said  sum  of  462.  [ISs,  Id.  and  interest  on 
372.  109.  6d,,  part  thereof,  at  the  rate  of  52.  per 
cent,  from  the  let  April  1869  until  judgment  and 
oost  of  suit.  If  the  court  should  be  of  a  contrary 
opinion  then  judgment  is  to  be  entered  for  the 
defendant  with  costs  of  suit. 

PoUock,  Q.O.  (with  him  F.  M.  Whiie)  for  plamtiff : 
— ^The  case  finds  in  effect  that  there  was  hona 
fides  on  the  plaintiff's  part  throughout  his  trans- 
actions, and  it  must  be  taken  that  he  believed  not 
only  that  the  statement  in  the  anonymous  letter 
in  no  way  affected  his  goods,  but  further  that  the 
statement  was  a  mere  idle  rumour  unworthy  of 
consideration.  The  letter  too,  and  its  contents, 
were  equally  within  the  knowledge  of  the  defen- 
dant and  plaintiff,  and  the  presumption  of  the 
underwriter's  knowledge  is  sufficient  in  this  case  to 

Ereclude  the  defence  of  a  concealment :  2  Duer  on 
[arine  Insurance,  555.  It  is  stated  in  Amould  on 
Marine  Insurance  (3rd  edit.)  p.  535,  that  "  loose 
rumours  indeed  which  have  gathered  together,  no 
one  knows  how,  need  not  be  communicated ;  and 
intelligence  may  be  so  general,  and  its  appli- 
cation to  the  subject  insured  so  doubtful  and 
remote,  that  the  assured  need  not  communicate 
it,  though  it  may  possibly  turn  out  to  have 
related  to  the  subject  insured."  At  the  time 
this  insurance  was  effected  the  plaintiff  did  not 
know  that  the  subject  of  it  would  be  on  board  the 
ship  concerning  which  this  loose  rumour  was 
promulgated.  It  was  held  by  Burroughs,  J.,  in 
Friere  v.  Woodhovss  (1  Holt's  N.P.  572),  that 
"  what  the  underwriter  by  fair  inquiry  and  due 
diligence  may  learn  from  the  ordinary  sources 
of  information,  need  not  be  disclosed."  In  Elton 
V.  La/rhi/ns  (8  Bing.  198),  it  was  decided  that 
the  non-communication  of  facts  which  were  as 
accessible  to  the  underwriter  as  to  the  assured, 
did  not  vitiate  a  polioy.  [Lush,  J. — Is  not  Lynch 
V.  Bwmrford  (14  East,  494),  exactly  in  point  against 
youP]  No,  in  that  case  the  assured  knew  that 
one  of  the  ships  upon  which  his  goods  were  laden 
was  reported  to  he  deep  and  leaky;  here  the 
plaintiff  had  nolknowledge  that  he  should  declare 
the  goods  insured  by  this  policy  upon  the  C<mdida, 
Indeed  it  seems  to  have  been  only  by  accident 
that  they  were  so  declared.  This  would  be  carry- 
ing the  law  conceminff  oonoealmeut  further  than 
any  of  the  cases  yet  decided.  See  the  judgment 
of  Shoe,  J.,  in  Bates  v.  Hewett  (L.  Bep.  2  Q.B.  610). 

Sir  Geo.  Honyma/n  Q.C.  (with  him  /.  C.  Mathew) 
for  the  defendant,  was  not  heard. 

CocKBU&N,  G.  J.— I  think  our  judgment  must 
be  for  the  defendant.  We  need  not  decide  the 
larger  of  the  two  questions  raised  in  this  case, 
viz.,  how  far  this  notice  on  the  board  at  Lloyd's 
was  intelligence  to  the  underwriters  of  the  con- 
tents of  the  letter  to  which  it  referred ;  or  whether 
a  party  insuring  is  compelled  to  communicate 
expressly  knowledge  which  he  obtains  from  such  a  ^^T^ 
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soaroe,  or  whether  he  Lb  jastified  in  assuming  that 
finch  a  matter  ouffht  to  be  and  is  known  to  all 
underwriters  in  thQ  coarse  of  their  business.  It 
has  been  laid  down  that  the  lists  at  Lloyd's 
are  within  the  knowledge  which  every  under- 
writer is  presumed  to  possess,  but  how  far  the 
same  presumption  relates  to  .a  notice  of  this  ex- 
traordinary and  exceptional  nature,  we  are  not 
justified  from  the  findings  of  this  case  in  oon- 
dnding.  I  think  it  would  be  necessary,  before 
we  expressed  an  opinion  upon  the  point,  to  know 
whether  this  is  the  ordinary  business  of  an  under- 
writer. In  my  view  it  is  not  necessary  to  con- 
sider that  question,  for  according  to  the  facts  it 
was  on  the  day  alter  the  notice  was  exhibited  at 
Lbyd's,  and  the  day  after  he  knew  that  a  cargo 
was  to  be  shipped  for  him  on  board  the  CancUda, 
the  plaintiff  instructed  his  agent  to  make  this  in- 
surance. He  did  not  at  that  time  know  that  this 
policy  would  apply  to,  or  that  he  should  be  able 
to  declare  the  policy  upon,  the  cargo  of  the 
Candida;  but  he  knew  that  it  might  possibly  so 
turn  out.  The  concealment  was  that  he  did  not 
communicate  the  fact  that  the  policy  was  in- 
tended, if  it  might  happen  to  be  necessary,  to 
cover  tthe  shipment  in  the  Candida.  There  were 
two  foots  within  the  plaintiff's  knowledge  which 
he  did  not  communicate  to  the  defendlant;  one 
was  that  he  knew  a  cargo  would  be  forwarded  for 
him  by  the  Candida;  the  other  was  that  there 
existed  an  anonymous  letter  which  impeached 
that  ship's  reputation.  We  may  assume  for  the 
purposes  of  this  case  that  the  second  of  these 
facts  was  known  equally  by  the  plaintiff  and  defen- 
dant ;  but  without  information  from  the  plaintiff, 
the  defendant  could  not  know  anything  about  the 
first.  The  case  finds  that  if  the  defendant  knew 
both  these  matters  he  would  no^  have  entered 
into  ^is  insurance,  but  would  have  required  a 
higher  premium.  Now,  unless  he  knew  the  first, 
it  would  have  been  usless  to  him  to  know  the 
second.  The  fact  then  that  plaintiff  had  received 
intelligence  of  a  cargo  by  the  Candida  was  known 
to  one  and  not  to  the  other  of  the  parties  to  this 
contract;  and  in  my  opinion  this  constitutes  a 
good  and  valid  defence  to  the  action.  I  am  of 
this  opinion  not  only  on  principle,  but  also  on 
authority.  In  Lynch  v.  Dumffford  (14  East,  494), 
the  facts  are  almost  exactly  like  these ;  and  Loid 
Ellenborongh  concluded  his  judgment  in  these 
words :  "  If  the  underwriters  had  had  the  know- 
ledge possessed  by  the  assured,  it  mi«ht  have 
been  a  question  with  them  whether  they  would 
have  insured  at  all ;  or,  if  they  did,  whether  thev 
would  not  have  required  an  enhanced  premium. 
That  is  the  case  here,  and  the  defendant  is  entitled 
to  judgment. 

Mellob,  J.— I  am  entirely  of  the  same  opinion. 
Whether  or  not  the  assured  was  justified  in 
supposing  the  underwriter  to  be  awarei  of  the 
sub3ect  of  the  notice,  I  am  perfectly  satisfied 
that  the  parties  did  not  contract  upon  equal 
terms ;  for  the  plaintiff  knew,  and  the  defendant 
did  not  know,  of  circumstances  which  rendered 
it  probable  that  the  notice  might  apply  to  this 
particular  insurance.  I  think  on  principle  and  on 
authority  the  defendant  is  entitled  to  succeed. 
Lush  and  Hannen,  J  J.,  concurred. 

Judgment  Jx>r  defendant 
Attorneys  for  plaintiff,  HiUyer  and  Fenivick, 
Attorneys  for  defendant,  Wcdtons,  Bubbf  and 
WaUon. 
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AND  THE  VICE-ADMIBALTr  COURTS. 

Beported  by  J.  P.  Aspihaxl,  Esq..  BoniBter'at-Law. 

Monday,  Nov.  IS,  1B71, 

(Present :  The  Bight  Hon.  Sir  James  W.  Oolvilb, 
Sip  Joseph  Napieb,  and  Sir  Montague  Smith,) 

The  Eabl  of  Elgin  and  The  Jesmond. 

Collision — Regulations  for  preventing  collisions  at 

sea — Articles  13  ^  16 — Bisk  of  collision. 
Article  16  of  the  ''Regulations  for  preventing  coU 
lisions  at  sea^*  otdy  applies  when  there  is  a 
continuous  approaching  of  two  ships. 
When  two  vessels  are  meeting  end  on,  or  nearly  end 
on,  within  the  meaning  of  Article  13,  and  one  of 
them,  at  a  proper  distance,  ports  her  helm  su^ 
ciently  to  put  her  on  a  course  which  wiU  carry  her 
clear  of  the  other,  she  thereby  determines  the  risk, 
a/nd  is  not  "  approaMng  another  ship  so  as  to 
involve  risk  of  collision     within  the  meaning  of 
Article  16,  arid  is  not  bouthd  to  slacken  speed  or  stop. 
This  was  an  appeal  from  a  decree  made  on  the 
25th  July  1870  by  the  judge  of  the  Court  of  Admi- 
ralty in  oross  causes  of  damages,  instituted  on 
behalf  of  the  owners  of  the  steamship  Jesmond, 
and  the  owners  of  the  steamship  Earl  of  Elgin. 

The  cause  arose  out  of  a  collision  between  those 
vessels,  which  occurred  about  half -past  ten  p.m. 
on  the  7th  Mav  1870,  off  Staithes,  on  the  ooaat  of 
Yorkshire.  The  Jesmond  was  a  screw  st-eamship 
of  589  tons  register,  and  100-horse  power,  and  was 
on  a  voyage  from  London  to  the  l^ne  in  ballast. 
The  Earl  of  Elgin  was  also  a  screw  steamship 
of  about  608  tons,  and  was  on  a  voyage  from  Sun- 
derland to  Bordeaux,  laden  with  coals.  The 
weather  was  fine  and  clear,  and  the  wind  light. 

The  Jesmond  was  under  steam  only,  steering 
N.N.W.,  and  making  betwebn  seven  and  eight 
knots  an  hour,  with  the  Admiralty  regulation 
lights  exhibited,  and  a  good  look-out  being  kept 
on  board  of  her.  The  masthead  and  then  the  side 
lip^hts  of  the  Earl  of  Elgin  were  made  out  at  the 
distance  of  a  mile  and  a  half  ahead.  According 
to  the  evidence  of  the  second  mate  of  the  Jesmond, 
who  was  in  charge,  the  helm  of  the  Jesmond  was 
ported,  and  the  vessel  went  off  about  a  point  and 
a  half,  and  was  then  brought  back  to  within  half  a 
point  of  her  course.  When  the  vessels  were  about 
300yds.  apart  the  green  lights  of  the  Earl  of  Elgin 
opened  into  view,  and  the  second  mate  immedi- 
ately gave  the  order  '*hard-a-port,"  and  placed  the 
dial  of  the  en^e  room  telegraph  at  stop,  but  did 
not  know  which  way  he  turned  it,  or  whether  his 
signal  was  heard  in  the  engine  room.  About  a 
mmute  after  the  two  vessels  came  into  collision 
the  stem  of  the  Jesmond  striking  the  Earl  of  Elgin 
close  by  the  fbre  rigging  on  the  starboard  side,  and 
the  Earl  of  Elgin  shortly  afterwards  sank. 

The  case  set  up  by  the  Earl  of  Elgin  was  that 
she  was  under  steam,  and  proceeding  at  the  rate 
of  from  seven  to  eight  knots  an  hour,  that  the 
masthead  and  green  light  of  the  Jesmond  were 
seen  on  the  starboard  Ik>w  of  the  Earl  of  Elgin  ; 
that  the  Earl  of  Elgin  was  kept  on  her  course 
vrith  a  view  to  pass  on  the  starboard  side  of  the 
Jesmond  until  the  Jesmond,  by  porting  her 
helm,  opened  her  red  lights  to  the  Earl  of  Elgin, 
causing  danger  of  an  immediate  collision,  where- 
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upon  the  helm  of  the  Earl  of  Elgin  was  star- 
boarded. But  from  the  evidence  of  the  man  on 
the  look-ont  on  board  the  Earl  of  Elgin,  it  ap- 
peared that  he  first  saw  the  red  light  of  the  Jm- 
mond  aboat  half  a  tnile  ofi,  and  thereupon  the 
order  was  given  by  the  mate  in  charge  of  the  deck 
to  put  the  helm  hard  a  starboard. 

And  it  further  appeared  from  the  evidence  of 
both  sides  that  nobody  at  any  time  apprehended 
aoy  risk  of  collision  until  the  Earl  of  Elgin  star- 
boarded her  helm.  The  owners  of  the  Earl  of 
Elgin  pleaded  in  their  answer  in  the  court  below 
that  toe  Jesmond  improperly  neglected  to  comply 
with  the  provisions  of  Article  16  of  the  Begulations 
for  preventing  Collisions  at  Sea,  by  not  easing  or 
stopping  her  engines  at  a  time  when  risk  of  a  colli- 
sion was  involvM. 

The  learned  judge  of  the  Admiralty  Court  pro- 
noQDced  both  vessels  to  blame ;  the  Earl  of  Elgin 
on  the  ground  that  she  improperly  starboarded  her 
bdm,  and  the  Jeamond  on  the  ground  that  she  did 
not  stop  or  ease  her  engines  under  the  provisions 
of  Article  16. 

His  judgment  (not  reported),  after  a  statement 
of  ftu^B,  wtM  as  follows :  '*  The  first  question  upon 
which  the  court  must  come  to  a  clear  conclusion 
is,  were  thewe  vessels  meeting  end  on,  so  as  to 
bring  them  within  what  is  called  the  port-helm 
role,  the  13th  Article  of  the  Begulations  for  Pre- 
venting Collisions  at  SeaP  That  article  is  as 
follows:  'If  two  ships  under  steam  are  meeting 
end  on,  or  nearly  end  on,  so  as  to  involve  risk  of 
collision,  the  helms  of  both  shall  be  put  to  port, 
80  that  each  may  pasa  on  the  port  side  of  the 
other.*  Each  vessel  saw  the  other  at  a  distance 
of  about  a  mile  and  a  half  off  ;6and  the  evidence 
appears  to  me,  and  also  to  the  Elder  Brethren  of 
the  Trinity  House — although  it  is  more,  perhaps, 
my  province  to  decide  upon  this  question,  and  the 
responsibility  of  this  part  of  the  decision  must 
rest  entirely  upon  me — the  evidence  seems  to  me  to 
establish  that  these  vessels  were  meeting  end  on 
in  the  sense  of  the  rule  which  I  have  read.  I  be- 
lieve the  evidence  given  by  those  on  behalf  of  the 
Jesmond,  to  the  effect  that  they  first  saw  the  bright 
light  of  the  other  vessel,  then  the  three  lights, 
then  they  ported,  then  they  saw  the  green  light 
oftheJ^arZ  of  Elgin,  and  then  they  ported,  and 
the  collision  took  place.  I  might  even  go  into 
the  evidence  to  show  that  the  testimony  on 
the  part  of  the  Jesmond  is  in  some  sense 
corroborated  by  the  witnesses  on  board  the 
Earl  of  Elgin,  The  man  Aikin,  who  gave  his 
eridence  extremely  honestly,  did  not  deny  that  he 
had  expressed  a  regret  for  the  starboarding ;  and 
the  captain  of  the  Earl  of  Elgin,  when  he  was  asked 
as  to  a  oofiversation  that  ensued  when  he  came 
on  board  the  Jesmond,  after  the  collision,  did  not 
deny  that  he  had  said  so,  but  he  said  that  he  could 
not  recollect  what  the  conversation  was,  and  it 
was  distinctly  sworn  to  by  the  captain  of  the  Jos- 
nond,  I,  therefore,  on  the  evidence  given  by  the 
crew  of  t/esmond,  corroborated  in  these  particulars 
by  the  evidence  of  the  witnesses  to  whom  I  have 
referred  on  behalf  of  the  Earl  of  Elgin,  come  to 
the  conclusion  that  these  vessels  were  meeting 
end  on,  so  that  it  was  incumbent  upon  them  to 
put  their  helms  to  port,  and,  we  have  no  doubt 
that,  if  they  had  done  so,  this  collision  would  have 
beec  avcnded.  But  there  remains  another  very 
important  question  to  be  decided— I  may  say, 
two  queationa— which  were  put  by  the  Admiralty 


Advocate ;  one  is,  whether  the  Jesmond  ought  not 
to  have  stopped  her  enraes  and  the  Earl  of  Elgin 
to  have  stopped  hers.  We  think  that  the  Jeamond 
did  err  in  porting  as  slightly  as  she  did.  The 
evidence  came  to  this—she  ported  and  then 
steadied,  and  did  not  port  again  till  the  collision 
became  nearly  inevitable,  but  it  is  not  upon  this 
ground  that  I  should  come  to  the  conclusion  that 
such  blame  attaches  to  the  Jesmond  as  to  disentitle 
her  to  recover,  if  she  succeeded  on  other  points ; 
but  I  mention  it  as  a  ftiult  on  the  part  of  the 
Jesmond,  The  real  blame  that  attaches  to  the 
Jeemond  and  the  Earl  of  Elgin  is  their  not  easing 
and  stopping  their  engines  before  this  collision 
took  place.  The  more  it  is  examined  the  less 
defensible  it  appears,  thJat  two  steamers  should  be 
going  at  the  joint  speed  of  eighteen  or  nineteen 
miles  an  hour,  nearly  on  opposite  courses,  seeing 
each  other  a  mile  and  a  half  off,  and  not  take  the 
common  precaution  of  stopping  or  easing  their 
engines  under  such  circumstances.  At  all  events, 
we  have  arrived  at  the  conclusion  that  the  order 
of  the  16th  article — 'Every  steamship  when  ap- 
proaching another  ship,  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  if  neoeMi- 
sary,  stop  and  reverse' — has  not  been  obeyed  in 
this  case,  and  I  have  no  sdtemative  but  to  pro- 
nounce that  both  parties  are  to  blame  for  this 
collision." 

From  this  judgment  the  owners  of  the  Jesmond 
appealed. 

Butt,  0..C.  (B,  E.  Webster  with  him)  for  the 
owners  of  the  Jesmond.  When  two  steamers  show 
their  red  light  to  each  other  no  collision  can  happen 
without  one  steamer  starboarding.  It  is  clear 
from  the  evidence  that  the  steamers  were  red 
light  to  red  light,  soon  after  they  sighted  each 
ouier.  Neither  side  apprehended  a  collision,  nor 
had  theyany  right  to  do  so  when  red  light  to  red 
light.  The  case  for  the  Earl  of  Elgin  was  that  the 
steamers  were  green  light  to  green  light,  but  the 
look-out  said  that  he  saw  the  JesmoMl^s  red  light 
when  she  was  half  a  mile  off.  This  corroborates 
the  story  on  the  part  of  the  Jesmond,  that  she 
ported,  and  so  got  on  the  port  bow  of  the  Earl  of 
Elgin,  In  his  judgment  the  learned  judge  said  that 
the  Jesmond  "  was  approaching  another  ship  so  as  to 
involve  risk  of  collision."  There  was  no  such  risk 
at  the  distance  of  a  mile  and  a  half.  If  there  is  no 
reason  to  believe  that  the  mate  ought  to  have  an- 
ticipated a  collision,  he  cannot  be  held  to  blame  for 
making  a  mistake.  Stopping  at  SOOyds.  would 
not  have  prevented  a  collision. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  for 
the  owners  of  the  Earl  of  Elgin, — ^If  the  Jesmond 
had  been  prudently  navigated,  her  engines  would 
have  been  eased  or  stopped  at  some  intermediate 
point  between  a  mile  and  a  half  and  300  yards 
from  the  Earl  of  Elgin.  Article  16  of  the  *'  Regu- 
lations for  preventing  Collisions  at  Sea,"  must  be 
taken  in  combination  with  Art.  13,  and  as  sup* 
plementary  to  it.  If  the  master  had  reasonable 
cause  to  apprehend  a  collision  he  was  bound  to 
apply  the  supplementary  rule,  and  to  ease  the 
engines.  If  there  was  risk,  not  certainty,  but 
probability  or  chance  of  a  collision,  he  was  bound 
to  stop.  How  was  the  officer  commanding  the 
Jesmond  to  know  that  the  Earl  of  Elgin  would 
obey  the  13th  rule  P  If  she  did  not  do  so  there 
would  have  been  risk.  If  the  Earl  of  Elgin  had 
been  accidentally  disabled,  she  would  have  been 
unable  to  obey  the  rule,  and  this  is  a  contingency^  ^t 
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against  which  the  Jesmond  was  hound  to  provide. 
It  was  not  Buffioient  for  her  to  port  only. 

E,  0.  Clarkson,  on  the  same  side. — ^If  the  master 
of  a  vessel  considers  he  comes  under  the  port 
hehn  rale,  it  is  his  doty  to  carry  oat  that  rule  so 
that  there  may  he  no  mistake  as  to  what  he  is 
doing.  The  Jesmond,  if  she  ported  when  her 
witnesses  said,  did  noc  port  enough.  The  Begn- 
lations  are  carefally  worded,  and  it  mast  be 
noticed  that  article  16  refers  not  to  collision,  bat 
to  risk  of  collision,  and  to  the  manner  in  which 
steamers  mast  act  under  such  risk,  and  not  when 
in  actual  danger  of  collision.  The  Jesmond  was 
bound  to  slow  on  sighting  the  EaH  of  Elgin, 

Butt,  Q.C.,  in  reply.  The  real  question  is  what 
is  meant  by  risk  of  collision  P  In  the  Eegulations 
for  preventing  Collisions  at  Sea  (published  by  the 
authority  of  the  Board  of  Trade,  by  Thomas  Gray, 
5th  edit.,  and  made  positive  and  binding  by  Order 
in  CoancQ  of  July  30th,  1868),  sect.  1  §  6,  it  is 
said,  "  Every  one  is  unanimous  in  agreeing  that 
no  two  ships  can  come  into  collision  so  long  as 
they  show  each  other  the  same  coloured  light, 
green  to  green,  or  red  to  red."  These  vessels  were 
red  light  to  red  light.  Both  saw  the  other's  red 
light,  and  in  the  same  book  it  is  said,  §  7,  '*  The 
rale  cannot  therefore  apply;  (a)  when  a  green  light 
is  seen  anywhere  on  the  starboard  side ;  (6)  when  a 
red  light  is  seen  anywhere  on  the  port  side,  &c." 
The  rule  here  referred  to  is  Art.  13,  set  out  in  the 
judgment.  It  is  further  said,  §  8,  i*  There  is  not 
the  remotest  chance  of  collision  in  either  of  the 
cases  above  put  ..."  If  my  friends  are  right, 
whenever  a  master  ports  or  starboards  his  hehn 
to  get  out  of  the  way  under  Art.  13,  he  is  at  the 
same  time  bound  to  slow  his  engines.  This  is  an 
absurdity.  No  collision  could  have  happened  here 
but  for  the  starboarding  of  the  helm  of  the  Earl  of 


Sir  James  Colvile  delivered  the  judgment  of 
the  court.  In  this  case  their  Lordships  mast 
hold  that  it  has  been  conclusively  found  that  the 
two  colliding  vessels  were  meeting  each  other  end 
on,  or  nearly  end  on,  within  the  meaning  of  the 
13th  sailing  rule ;  that  the  Jesmond,  in  obedience 
to  that  rule,  ported  her  helm — whether  enough  or 
not  is  a  question  which  will  be  afterwards  con- 
sidered ;  that  the  EaH  of  Elgin  violated  that  rule 
by  starboarding  instead  of  porting,  and  thereby 
put  herself  clearly  in  the  wrong,  and  be(»me 
'prima  facie  responsible  for  the  collision  which  took 
place.  But  the  learned  judge  of  the  court  below, 
having  found  these  facts,  said :  "  We  think  that  the 
Jesmond  did  err  in  porting  as  slightly  as  she  did. 
The  evidence  came  to  this  :  She  ported  and  then 
steadied,  and  did  not  port  again  till  the  collision 
became  nearly  inevitable ;  but  it  is  not  upon  this 
ground  that  I  shoald  come  to  the  conclusion  that 
such  blame  attaches  to  the  Jesmond  as  to  disentitle 
her  to  recover,  if  she  succeeded  on  other  points, 
but  I  mention  it  as  a  fault  on  the  part  of 
the  Jesmond.  The  real  blame  that  attaches 
to  the  Jesmond  and  the  Ea/rl  of  Elgin,  is 
their  not  easing  and  stopping  their  engines 
before  this  collision  took  place.  The  more 
it  is  examined,  the  less  defensible  it  appears,  that 
two  steamers  should  be  going  at  the  joint  speed 
of  eighteen  or  nineteen  miles  an  hour,  nearly  in 
opposite  courses,  seeing  each  other  a  mile  and  a 
half  off,  and  not  take  the  common  precaution  of 
stopping  or  easing  their  engines,  under  such  cir- 
cumstanoes."    That  part  of  the  judgment,  there- 


fore, raises  two  propositions ;  first,  that  the  Jes- 
mond did  not  port  sufficiently,  but,  at  the  same 
time,  qualifies  that  finding  by  saying  that,  of 
itself,  that  circumstance  would  not  disentitle  the 
Jesmond  to  recover.  The  learned  judge,  however, 
as  their  Lordships  understand  his  judgment,  would 
couple  the  insufficirmoy  of  porting  wiuian  assumed 
obligation  to  slacken  speed,  under  the  16th  article, 
and  finds  that,  under  the  whole  circumstances  of 
the  case,  the  Jesmond  ought  to  have  slackened 
speed  as  well  as  the  Earl  of  Elgin,  and  that  by 
reason  of  that  fault  on  the  part  of  the  Jesmond 
the  damage,  according  to  the  rule  of  the 
Court  of  Admiralty,  is  divisible  between  the 
two  vessels.  Their  Lordships  think  that  it 
will  be  desirable,  in  dealing  with  these  two  pro- 
positions, to  deal*  with  them,  in  the  first  instance 
at  least,  separately,  as  has  been  done  in  the  argu- 
ment. Their  Lordships  see  no  reason  to  doubt  the 
trath  of  the  evidence  of  the  second  mate  of 
the  Jesmond.  They  believe,  upon  his  evidence, 
and  the  learned  judge  of  the  Admiralty  Court  has 
certainly  not  found  that  that  evidence  was  to  be 
disbelieved,  that,  when  the  three  lights  of  the  Earl 
of  Elgin  were  first  seen,  the  order  to  port  was 

given.  They  believe  that  she  payed  off  under 
er  port  helm  a  point  and  a  half,  but  that 
before  she  had  gone  so  far  the  mate  gave  the 
order  to  steady  the  helm,  which  cdtimately 
brought  back  the  vessel  to  within  half  a  point 
of  her  original  course.  Their  Lordships  were 
urged  by  Dr.  Deane  to  consult  their  nautical 
assessors  upon  this  point,  and  they  have  done  so ; 
and  these  gentlemen,  so  far  from  finding,  as  Dr. 
Deane  anticipated,  that  the  evidenoe  must  be 
inaccarate  in  stating  that  the  vessel  went  so 
far  under  the  port  helm  as  to  pay-off  a  point 
and  a  half,  think  that  there  is  nothing  incon- 
sistent or  unreasonable  in  that  statement ;  on  the 
contrary,  that  upon  principles  of  navigation,  the 
fact  is  credible  and  what  might  be  expected. 
Their  Lordships,  therefore,  accept  the  evidence  as 
given.  Again,  the  nauticud  assessors  also  concur 
in  thinking  that  the  Jesmond,  having  paid-off 
as  far  as  a  point  and  a  half,  was,  .though 
brought  back  to  vrithin  half  a  point  of  her  orifi^- 
nal  course  when  her  helm  was  steadied,  placed 
upon  a  line  on  which,  if  the  other  vessel  had  even 
kept  her  course,  she  would  have  gone  clear,  and 
that  she  had  brought  the  two  vessels  into  the 
position  of  red  light  to  red  light,  and  that  the 
danger  of  colUsion  was  at  an  end.  A  fortiori,  had 
the  Earl  of  Elgin  ported  her  helm  and  obeyed  the 
rule»  as  she  was  bound  to  have  done,  the  distance 
between  the  two  vessels  would  have  been  in- 
creased, and  the  collision  would  have  become  still 
more  improbable.  That  being  the  state  of  the  case, 
their  Lordships  can  hardly  concur  with  the  learned 
judge  in  thinking  that  the  alleged  insufficiency  of 
porting  on  the  part  of  the  Jesmond  in  any  degree 
contributed  to  the  accident.  They  next  proceed 
to  consider  whether  they  ought  to  hold  that  those 
on  board  the  Jesmond,  in  omitting  to  slacken 
the  speed  of  their  vessel,  were  guilty  of  a  defiftalt 
which  justifies  the  judgment  under  appeaL  Now 
the  I6th  Article  says :  "  Every  steamship  when 
approaching  another  ship  so  as  to  involve  risk  of 
collision  shall  slacken  her  speed. '  It  is  not  neces- 
sary  to  read  farther,  because  nobody  contends  that 
the  Jesmond  was  bound  to  stop  and  reverse  her 
engines  except  at  the  moment  when  a  reversal  of 
the  engines  had  almost  become  impossible,  namely, 
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when  the  other  vessel  was  nearly  ran  into.  The 
irtide  imposes  this  obligation  only  upon  a  ship 
whioh  is  *' approaching  another  ship  so  a?  to 
iiiTolve  risk  of  collision."  It  may  be  said  that 
there  was  a  moment  at  which  the  two  vessels  were 
in  that  condition,  for  if  they  had  not  been  in  that 
condition  they  would  have  been  within  Article  13. 
Bot  it  seems  to  their  Lordships,  taking  the  two 
articles  together,  that  Article  16  only  applies 
when  there  is  a  continuous  approaching  of  the 
two  ships,  and,  indeed,  it  was  admitted  candidly 
by  Dr.  Deane  that  there  was  not  an  obligation  to 
Blacken  the  speed  the  moment  the  two  vessels 
sighted  each  other,  and  when  the  first  porting 
took  place.  If  their  Lordships  are  right  in  their 
▼iew  of  what  was  then  done,  the  original  risk  of 
collision  was  determined  when  the  vessels  were 
broQght  port  light  to  port  light.  Nor  can  it  be 
said  that  after  that  porting  the  Jesmond  was 
approaching  the  Ewrl  of  Mgin  so  as  to  involve 
a  risk  of  collision,  unless  the  true  constrnction 
of  the  term  "  risk  of  collision  "  be  that  for  which 
in  one  part  of  his  argument  Dr.  Deane  contended. 
As  their  Lordships  understood  his  argumtot,  he 
was  prepared  to  insist  that  the  term  must  be 
taken  to  include  either  a  default  on  the  part  of  the 
other  vessel  to  do  what  the  13th  Bule  required  of 
it,  or  the  disablinfi;  of  that  vessel  by  some  acci- 
dental cause  of  which  the  Jesmond  was  not,  and 
probably  oould  not  be  aware.  It  does  not  appear 
to  their  Lordships  that  the  first  of  those  elements 
can  be  reasonably  imported  into  the  risk  of 
oollision ;  there  is  no  foundation  in  fact  for  sup- 
posing that  the  Earl  of  Elgin  was  prevented  by 
any  accident  from  doing  what  she  ought  to  have 
d(me;  nor  are  their  Lordships  aware  that  in 
obeying  these  rules  it  is  necessary  for  persons 
navigating  vessels  to  foresee  and  to  provide  against 
every  possible  accident.  Theii  Lordships  would 
be  extremely  sorry,  by  any  decision  of  theirs,  to 
diminish  the  stringency  of  any  rule  tending  to 
prevent  the  great  loss  of  property  and  destruction 
of  Ufe  which  are  but  too  common  in  our  narrow 
seas ;  but  they  do  not  feel  at  liberty  to  extend  the 
application  of  the  16th  Article  beyond  what  seems 
to  them  to  be  its  proper  construction,  and  there- 
fore they  must  respectfully  differ  from  the  learned 
judge  in  what  he  has  found  in  respect  to  the 
obligation  which  lay  upon  the  master  and  crew  of 
the  Jesmond.  The  result  therefore  will  be  that 
their  Lordships  will  humbly  advise  Her  Majesty 
to  allow  the  present  appeal ;  and  to  declare  and 
order  that  the  Earl  of  Elgin  was  solely  responsi- 
ble for  the  ooUision,  and  must  be  condemned  in 
damages  accordingly,  and  of  course  the  costs  in 
the  oourt  below  and  the  costs  here  will,  according 
to  the  ordinary  rule,  follow  the  result. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Thomas  Oooper. 

Solicitors  for  the  respondents,  Lawless,  Nelson, 
andJoiifs. 


Nov.  14  and  15, 1871. 

(Present:  The  Bight  Hon.  Sir  Jambs  Oolvile. 
Sir  Joseph  Napiee  and  Sir  Montague  Smith,) 

The  Maona  Ohabta. 

CoOisum^Fog^DtUy  andpowers  of  Trinity  Masters 
as  assessors  in  the  Admiralty  Oourt — Evidence— 
OonjUel  of  opinion  between  judge  and  Trinity 
Mtuters. 


Four  to  five  knots  an  hour  is  not  a  moderate  speed 
for  a  steamer  in  a  thick  fog  in  the  Baltic,  twenty- 
five  miles  east  of  Gothland, 
The  duty  of  Trinity  Masters,  sitting  as  aceessors  in 
the  AdmirMy  court,  is  to  assist  the  judge  in  ques- 
Hons  ofnauHcal  skUL    In  ease  of  a  difference  of 
opinion  between  the  judge  and  the  assessors,  the 
judge  is  not  at  liberty  to  act  upon  any  inferences 
which  they  may  draw  from  the  evidence,  e»cept 
they  accord  with  his  oum.    It  is  the  duty  of  the 
judge  to  decide  the  ease  on  his  own  responsibility. 
This  was  an  appeal  from  a  decree  of  the  Judge  of 
the  High  Oourt  of  Admiralty  in  a  cause  of  damage 
instituted  by  the  owners,  master  and  crew  of  the 
steamship  Scotia,  against  the  steamship  Magna 
Oharta,    The  vessels  came  into  collision  at  about 
four  o'clock  in  the  afternoon  of  Aug.  3rd,  1870, 
about  twenty-five  miles  east  of  the  Island  of  Gk)th- 
land.    The  Magna  Oharta  was  a  steamship  of  788 
tons  register,  propelled  by  engines  of   90'horse 
power,  with  a  crew  of  twenty-three  hands  all  told, 
laden  with  a  cargo  of  oats,  on  a  voyage  from  Riga 
to  Havre.    The  Scotia  was  a  steamship  of  535  tons, 
and  160-horse  power,  and  was  navigated  by  her 
master  and  a  crew  of  twenty-three  hands,  and  was 
proceeding  from  Sunderland  to  Oronstadt,  with  a 
cargo  of  coals.  The  Magna  Oharta  struck  the  Scotia 
on  her  starboard  side  a  little  abaft  the  beam,  and 
cut  lift,  into  her  engine-room  through  her  coal 
bunkers,  and  the  Scotia  sank  in  a  few  minutes. 
It  was  admitted  on  both  sides  that  at  the  time  of 
the  oollision  the  weather  was  very  foggy.    The  re- 
maining facts  of  tho  case  are  sufficiently  set  out 
in  the  following  judgment  (not  reported)  delivered 
by  Sur  K  PhUlimore  on  Feb.  28th,  1871  : 

**  It  appears  that  the  Scotia  was  navigated  with 
the  greatest  care,  both  with  respect  to  vigilance 
and  speed;  with  respect  to  vigilance,  because 
all  the  men  whose  especial  duty  it  was  to  be  on 
the  look-out,  and,  indeed,  all  the  watch,  more  or 
less,  were  on  the  look-out.  And  with  respect  to 
speed,  because  the  rate  of  it  had  been  reduced  to 
one  and  a  half  knots  an  hour,  "just  enongh  to 
steer,"  the  master  of  the  Scotia  said,  that  is  to  a 
minimum  consistent  with  keeping  her  under  com- 
mand. The  two  vessels  became  mutually  visible 
at  a  distance  of  70yds.,  when  the  Magna  Oharta 
was  observed  four  points  on  the  starboard  bow  of 
the  Scotia,  and  then  the  Scotia  starboarded  her 
helm  and  put  on  full  steam  as  the  only  chance  of 
avoiding  the  oollision,  which  manoeuvro  was  in 
the  oiroumstances  not  improper,  and  the  best 
means  of  attempting  to  get  out  oF  the  way  of  the 
MagtM  Oharta,  The  steam  whistle  had  been  kept 
perpetually  going.  It  appears  that  the  Ma^na 
Oharta  had  been  all  the  morning  steaming  in  a 
calm,  and  in  comparatively  clear  weather ;  that  a 
haze  oame  on  between  one  and  two  p.m.,  whioh 
greatly  increased  in  thickness  towards  threo  p.m. 
A  little  before  three  she  was  going  full  speed,  and 
then  the  master  went  below  to  his  cabin,  leaving 
the  deck  in  charge  of  the  second  mate.  Her  fuU 
speed  was  alleged  to  be  from  seven  to  eight  knots. 
At  about  a  quarter-past  three,  while  the  master 
was  below,  he  heard  the  signal  for  putting  her  at 
slow  half-speed.  He  came  on  deck  for  a  short 
time,  and  seems  to  have  thought  the  order  un- 
necessary. From  that  time  to  the  collision  the 
fog  seems  to  have  been  dense,  and  she  continued 
at  the  same  speed,  making,  as  the  engineer  in 
charge  says,  from  twenty-eight  to  thirty  revolu- 
tions, her  full  speed  being  sixty-five.  This  so- 
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called  ODgineer  represoDts  himself  as  the  third 
eDgineer.  He  had  no  certificate,  and  was,  I 
suppose  little  more  than  a  leading  stoker.  No 
other  order  was  given  till  jnst  before  the  collision. 
The  watch  on  deck  consisted  of  the  second  mate 
and  fonr  hands.  There  was  no  look  oat  forward, 
the  mate  was  on  the  bridge,  the  men  were  shifting 
the  coal,  and  the  man  who  wonld  otherwise  have 
been  on  the  look  oat  was  so  employed.  At 
this  time  the  fog  was  so  thick  that  a 
vessel  conld  not  be  seen  more  than  a  slup's 
length.  The  whistle  appears  to  have  been 
soanded  from  the  time  that  the  vessel  was 
put  at  slow  half-speed.  The  Scotia  was  seen 
nearly  ri&cbt  ahead,  at  a  distance  of  70  yards,  by 
the  mate  from  the  bridge,  who  almost  immediately 
stopped  and  reversed.  The  collision,  as  I  have 
already  said,  was  violent,  the  Magna  Charta 
cutting  11  feet  into  the  £fco^a,  according  to  the 
evidence  of  her  captain.  In  this  state  of  circam- 
stances,  it  apf>eared  to  me  that  the  Magna  Charta 
was  alone  to  blame  for  the  collision,  partly  on 
the  ground  of  her  careless  navigation,  bat  more 
especially  on  the  groond  of  her  speed.  The  Trinity 
Masters,  by  whom  I  was  assisted,  were  of  opinion 
that  the  accident  was  inevitable,  and  were  disin- 
clined to  believe  the  evidence  as  to  the  reduced 
speed  of  the  SeoUa.  It  was  then  soggested  to 
me  to  adopt  a  coarse,  occasionally  adopted  by 
my  predecessor,  namely,  to  refer  the  case  and 
evidence  to  the  Trinity  House,  with  a  re- 
qoest  that  the  opinion  of  other  Trinitv  Mas- 
ters might  be  taken  thereupon.  The  result  was  a 
conflict  of  opinion  among  those  to  whom  it  was  re- 
ferred, two  holding  that  the  accident  was  inevit- 
able, and  two  that  the  Magna  Charta  was  alone  to 
blame.  I  have  thought  it  right  to  state  these 
circumstances,  and  I  have  thereapon  determined 
to  follow  the  opinion  I  originally  formed  upon  the 
evidence,  and  still  retain ;  and  I  therefore  pro- 
nounce the  Magna  Charta  alone  to  blame  for  this 
collision.*' 

From  this  ludgment  the  owners  of  the  Magna 
Charta  appealed,  on  the  grounds  that  the  evidence 
proved  that  the  Magna  Charta  was  not  going  at 
an  improper  speed,  and  that  the  course  token  by 
the  judge— referring  the  case  and  evidence  to  the 
Trinity  House — was  irregular  and  inexpedient; 
and  even  if  that  course  were  justified  by  the  prac- 
tice of  the  court,  the  preponderance  of  professional 
opinion  in  favour  of  the  appellants  (including  the 
opinion  of  the  two  elder  brethren  who  heard  the 
case)  was  so  great  that  the  judgment  should  have 
been  given  in  favour  of  the  appellants. 

BuU,  Q.G.,  and  F.  M,  WhttSy  for  the  appellants. 
It  has  been  said  that  it  is  hopeless  to  appeal  on  a 
matter  of  fact.  This  does  not  apply  here.  The 
learned  judge  and  the  assessors  differed  in  opinion, 
the  assessors  thinking  the  Magna  Charta  not  to 
blame.  The  opinions  of  the  Elder  Brethren  of  the 
Trinitjr  House,  if  they  are  to  be  taken  into  con- 
sideration, and  those  of  the  assessors,  who  heard 
the  case,  gives  the  appellants  the  voices  of  four  as 
against  two.  This  system  of  reference  is  not  expe- 
dient, as  it  is  better  that  tiie  evidence  should  be 
heard  if  possible.  The  opinion  of  the  assessors 
who  did  hear  it  is  in  favour  of  the  appellants,  and 
must  be  taken  in  preference  to  that  oi  the  others. 
[Sir  J.  Napixb. — Have  the  assessors  the  right  to 
decide  questions  of  factP]  They  may  make  up 
their  minds  and  record  their  dissent  if  necessary. 
Whatever  weight  should  be  given  to  the  opinions 


of  ordinary  assessors,  in  the  Admiralty  Court  there 
are  reasons  why  their  opinions  should  receive 
great  weight.  That  court  will  not  receive  evi- 
dence of  experts,  as  the  assessors  are  the  proper 
advisers  of  the  court.  The  Trinity  Masters  did 
not  believe  the  stoxy  of  the  Scotia,  as  they  thought 
that  if  she  was  only  coing  at  the  speed  proved  she 
could  not  have  been  well  in  hand  for  steerage 

Surposes.    It  is  found  in  thte  judgment  that  the 
fagna  Charta  was  not  going  at  an  immoderate 
speed. 

MUward,(i,C.,VLnd  Clarhsonjorihe  respondents. 
— The  fall  speed  of  the  Magna  Charta  was  about 
nine  knots,  and  half  speed  must  have  been  about 
four  and  a  half  knots.  This  is  too  high  a  rate. 
The  depth  of  the  blow  shows  that  she  must  have 
been  going  at  a  great  rate  of  speed.  It  is  hard 
upon  the  parties  to  send  the  case  down  to  the 
Trinity  Hoase,  and  it  is  a  dangerous  course.  The 
rate  of  speed  was  not  a  question  for  the  Trinity 
Masters,  out  for  the  coart.  [Sir  Montague  Smith. 
— It  was  a  question  of  fact  for  the , court  whether 
the  speed  was  more  than  the  witnesses  for  the 
Magna  Charta  said.]  It  is  the  daty  of  the  Trinity 
Masters  to  give  assistance  to  the  court  in  deter- 
mining the  possibility  of  facts  given  in  evidence 
by  witnesses,  but  not  to  decide  whether  the 
evidence  is  true  or  false. 
BuU,  Q.C.,  in  reply. 

Sm  JosBPH  Napieb.  delivered  the  judgment  of 
the  court,  and  (after  commentiag  on  the  evidence, 
and  finding  that  the  rate  of  speed  of  the  Magna 
Charta  was  from  fonr  to  five  knots  an  hour) 
said:— Their  Lordships  are  satisfied,  looking  at 
the  nature  of  the  blow,  and  the  evidence  as  to  the 
speed  of  the  Ma^na  Charta,  that  she  was  not  going 
at  a  moderate  speed,  and  that  from  the  want  of  a 
sufiBcient  look-out,  as  well  as  to  the  Magna  Charta 
not  haying  redaced  her  speed,  the  collision  is  to 
be  attributed.  The  learned  judge  of  the  oourt 
below  as  a  matter  of  fact,  camu  to  the  same  con- 
clusion. It  has  been  said  that  there  was  a  dif- 
ference of  opinion  between  those  gentlemen  by 
whom  the  learned  judge  of  the  Admiralty  Court  vras 
assisted,  that  they  took  a  different  view  of  the  case, 
and  that,  when  the  case  was  referred  to  the  Elder 
Brethren  of  the  Trinity  House,  a  difference  of 
opinion  existed  there.  It  was,  however,  the  duty 
of  the  learned  judge  to  decide  the  case  upon  his 
own  responsibility.  The  learned  judgje  has  got 
the  responsibility  cast  upon  him  of  arriving  at  a 
judicial  conclusion ;  he  is  advised  and  assisted  by 
persons  experienced  in  nautical  matters,  but  that 
is  only  for  the  purpose  of  giving  him  the  informa- 
tion he  desires  upon  questions  of  professional 
skill,  and  having  got  that  information  from  those 
who  advise  him,  he  is  bound  in  duty  to  exercise 
his  own  iudgment,  and  it  would  be  an  abandon- 
ment of  his  duty  if  he  delegated  that  duty  to  the 
persons  who  assisted  him.  The  assessors  merely 
furnish  the  materials  for  the  court  to  act  upon, 
and,  for  convenience  sake,  they  are  allowed  to  hear 
all  the  evidence.  If  the  learned  judge  is  unable 
to  see  what  are  the  srounds  upon  which  they  give 
their  opinion  and  draw  their  inferences,  or  assume 
facts,  and  if  they  are  other  than  those  to  which  he 
gives  his  assent,  he  is  not  at  liberty  to  act  upon 
any  inferences  which  they  draw  from  the  evidence, 
except  they  accord  with  those  of  which  he  him- 
self approves.  The  deductions  to  be  drawn  from 
the  evidence  must  be  his  own,  and  all  the  assessors 
can  do  is  merely  to  give  him  their  aid  and  advice 

Digitized  by  "^^JKJKJW^IK. 


MARITIME    LAW   CASES. 


155 


Phv.  Co.] 


The  Euxinb. 


[Priv.  Co. 


in  those  matters  in  which  they  are  sapposed  to  be 
skilled.  Their  Lordships  are  of  opinion,  apon  the 
whole  of  the  evidence,  that  there  was  a  want  of  a 
sufficient  look-oat  on  board  the  Magna  Oharta^ 
and  chat  the  inference  to  be  drawn  from  the  evi- 
dfince  is  that  her  speed  was  not  a  moderate  speed. 
There  Lordships  have  come  to  the  condnsion  that 
the  view  taken  upon  the  whole  case  by  the  learned 
judge  of  the  Admiralty  Court  was  the  right  view, 
and  therefore  i^^  will  hnmbly  recommend  Her 
Majesty  to  affiiTm  the  judgment  of  the  court 
below,  and,  of  course,  yhh  costs. 

Appeal  dismissed. 

Solicitors    for    £he    appellants,    HiWyer    and 
Fenwiek. 

Solicitor  for  the  respondents,  Thomas  Oooper, 


\ 


Thursday,  Nov,  16, 1871.     ^^^ 

(Present:  Sir  J^mbs  W.  Colyilb,  Svc  Bobbrt 
PHiLLDCOfiE,  Sir  Joseph  NAPiEB|>c1[id  Sir  Mohta- 
euB  Smith.)  ^ 

The  EuxiiiB. 

Practice — Proxies — Duty  of  proctors  with  respect  to 
— Viee-AdrnvraUy  Rules  and  Regulations,  r,  40. 
The  usual  practice  in  the  High  Gowrt  of  Admiralty 
as  to  vromies  is  for  proctors  to  proceed  without  (he 
eatlwbttum  of  any  promy  until  oaUed  upon  to  pro- 
duce it,  and  when  they  are  called  upon  they  satisfy 
ih»  law  by  stating  the  names  of  the  parties  for 
whom  they  appear. 
In  tiie  vice'Odmirdl^  courts  proctors  are  not  bound 
to  do  more  thorn  mis  under  rule  40  of  the  Vice" 
Admiralty  Rules  ofnd  Regulations,  unless  upon  a 
strict  ordier  of  the  court. 
The  production  of  a  proxy,  purporting  to  be  duly 
signed  and  seeded,  but  toUhout  proof  of  the  hani- 
writing  of  those  who  appear  to  ha/ve  siibscribed  the 
instrwnent,  is  a  prima  fade  compliance  with  an 
order  to  produce  a  proxy,  and  throws  the  onus  of 
disproving  its  authentieiPy  on  the  opponents. 
An  objection  to  a  suit  on  the  ground  of  the  non^prO' 
duition  of  a  proxy  is  a  prelimmary  objection,  to 
be  raised  on  motion,  and  not  on  protest,  and  the 
utmost  a  cowrt  can  do  where  such  proxies  as  aibove 
are  produced  is  to  stay  proceedings  untU  further 
information  can  be  obtained. 
This  was  an  appeal  from  a  decree  of  the  Judge  of 
the  Yice- Admiralty  Court  of  Malta,  delivered  on 
the  4th  Oct.   1870,  npon  the  protest  of  Boche 
Marins  Fabre,  master  of  the  steamship  Euxine, 
who  had  appeared  under  protest  to  a  suit  instituted 
on  behalf  of  the  appellants  against  the  steamship 
BuBoine,  in  the  vioe  Admiralty  Court  of  Malta. 
The  appellants  were  John  Harvey  and  William  Ben- 
jamin Harvey,  of  Littlehampton,  in  the  County  of 
Sussex,  the   owners    of ,  the  late  English    brig 
Clymping ;  Emin  Schemeil  and  Biohara  Schemeil, 
merohantB  at  Liverpool,  trading  under  die  name 
of  Schemeil,  Brothers,  and  Co.,  the  owners  of  the 
cargo  of  cotton-seed  laden  on  board  the  said  brig 
at  the  time  of  the  loss,  and  Ceorge  Hedgecock, 
the  master  and  others  the  ore  wof  the  said  brig.  The 
respondents  were  owners  of  the  French  steamship 
Eftxine,  belonging  to  Marseilles,  and  carrying  on 
business  at  that  city  as  the  firm  of  Fraissinet,  F^re 
et  Fils.    The  suit  arose  out  of  a  collision  between 
the  Susnne  and  the  Olymping,  which  occurred  in 
the  Mediterranean  about  120  miles  west  of  Alex- 
andria, on  2Dd  July  1870,  and  occasioned  the  total 


loss  of  the  OVgmpvng  and  her  cargo,  and  of  the 
private  effects  of  her  master  and  crew.  On  the 
16th  July  1870,  William  John  Stevens,  a  proctor 
practising  in  the  Vice- Admiralty  Court  at  Malta, 
filed  a  pro&cipe  to  arrest  the  Euxvne,  and  to  cite  all 
persons  interested  "  to  answer  to  John  Harvey  and 
another, of  Littlehampton, in  the  county  of  Sussex, 
the  owners  of  the  English  brig  Olymping,  Gborge 
Hedffeoook,  master,  Emin  and  Bichara  Schemeil, 
of  Liverpool,  in  the  county  of  Lancaster,  the 
owners  of  the  cargo  of  cotton  seed,  Ac.,  .  .  .  and 
George  Hedgecock  aforesaid,  the  master  and 
others,  the  crew  of  the  said  brig,  as  owners  of 
private  effects  also  on  board  at  the  time,  and  J. 
W.  Harper,  on  behalf  of  the  salvage  committee  at 
JJ±r  i's  of  which  he  is  secretary,  other  parties 
inV^erested,  the  plaintiff  represented  at  Malta  by 
"^""illiam  Leonard,  a  partner  in  the  firm  of  Bobin- 
aon,  Duckworth,  and  Co.,  bankers,  merchants  and 
agents  for  Lloyd's,  of  the  city  of  La  Valetta  afore- 
said, in  a  cause  of  damage  civil  and  maritime." 
The  affidavit  to  lead  warrant,  sworn  and  filed  the 
same  day,  set  out  the  following  telegram : 

To  BobinsoD,  Daokworth  and  Co.,  Malta. 
Seize  for  oommittee,  through  Admiralty  Court,  French 
steamer  Eusnns,  owners  Faissinet,  Pere  et  File,  of 
MarseilleB,  Captain  Fabre,  which  will  call  at  Malta 
about  15th  inst.,  for  running  down  Engliah  brig  CPymping, 
G^rge  Hedgeoook  master,  on  June  2nd  last,  near 
Alexandria,  at  the  suit  of  John  Harvey  and  another,  of 
Littlehampton,  Sussex,  owners  of  the  brig,  and  Emin 
and  Bichara  Schemeil,  of  Liverpool.  Lancaster,  owners  of 
cargo  of  cotton  seed,  and  Hedgecock,  master,  and  others, 
crew  of  brig,  for  private  effects,  damages,  10,0001. 
When  seiaed,  give  every  facility  for  release  on  proper 
seouri^ ;  aot  promptly. 

Harper,  secretary,  Salvage  Committee, 
Lloyd^a,  July  12, 1870. 

The  vessel  was  thereupon  arrested.  On  the  19th 
July,  an  appearance  under  protest  to  the  said  suit 
was  entered  on  behalf  of  Koohe  Marine  Fabre, 
the  master  of  the  Euxine,  by  (Jeorge  Domenico 
Page,  a  proctor  of  the  court,  and  the  sum  of 
10,000i.,  "the  amount  for  wnich  the  warrant  of 
arrest  was  issued,  was  paid  into  court  and  the  re- 
lease of  the  vessel  thereby  procured,  and  this  sum 
was  afterwards  withdrawn  on  bail  being  given. 

On  the  1st  Aug,  1870,  the  proctor  for  the 
EuMne  filed  his  petition  on  protest,  which  alleged 
three  grounds  of  objection  to  the  jurisdiction. 

1.  That  this  Court  of  Vioe-Admiralty  has  no  jurisdic- 
tion in  the  trial  of  this  cause  broughtby  the  said  William 
Leonard  (the  plaintiff's  agent),  because  Her  Majesty's 
Court  of  Commerce  in  Malta  possesses  powers  and 
authorities  for  the  exercise  of  admiralty  jurisdiction, 
and  therefore  this  court  of  vice-admiralty  cannot  have 
concurrent  jurisdiction  wil^  the  said  Court  of  Commerce. 

2.  That  should  it  be  held  that  this  court  of  vice- 
admiralty  has  concurrent  jurisdiction  with  Her  Majes^^'e 
Court  of  Commerce  of  Malta,  the  title  and  authority  of 
the  said  William  Leonard  in  this  cause  is  insufficient  and 
illegal,  it  being  merely  in  virtue  of  a  telegraphic  des^tch 
produced  in  the  registry  of  this  court,  without  containing 
the  naaes  and  descriptions  of  all  the  parties  claiming 
damage,  and  without  documentaxy  proof  of  the  authen- 
ticity of  such  telegram. 

The  third  ground  of  objection  to  the  jurisdiction 
was,  that  Ste  grounds  of  the  suit,  the  damage 
alleged  to  have  been  done  to  the  Clymping  by  the 
Eusdne,  had  already  been  made  the  subject  of  a 
suit  before  the  French  Imperial  Consular  Court  at 
Alexandria,  which  had  dismissed  the  claim  on 
behalf  of  the  Clymping,  in  consequence  of  the 
non-presentation  of  a  protest  in  that  court  within 
twenty-four  hours  after  arrival  in  Alexandria,  as 
required  by  the  rules  of  the  court,  so  that  the 
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canae  was,  in  fact,  res  judicata,  and  coald  not  be 
tried  again  in  the  vioe-admiralty  court. 

To  this  petition  on  protest  an  answer  was  filed 
by  Stevens,  as  prootor  holding  a  special  proxy  for 
the  owners,  &c.  of  the  Clymping  and  her  cargo  on 
the  12th  Ang.  1870,  affirming  the  jurisdiction  of 
the  court  under  the  Vice- Admiralty  Court  Act 
1863,  and  alleging : 

3.  That  the  title  and  authority  of  the  said  William 
Leonard  for  enterhig  this  cause  is  saffident  and  legal,  it 
being  not  merely  in  yirtne  of  the  telegraphic  despatch 
produced,  but  in  yirtae  jof  written  and  dmy  signed  con- 
firmatioiiB  thereof,  and  subseqaent  formal  proxies  or 
powers  of  attomev  to  Stevens  the  prootor,  'containing 
the  names  and  descriptions  of  the  parties  daiming 
damage.  ^ -^ 

The  answer  further  pleaded  rea  jadiocUa  WaKf  ^t 
defence,  as  the  only  point  contested  in  the  Fren^Ph 
consular  court  was  of  a  purely  technical  naturdt 
and  concerning  the  rules  of  that  court.  ^ 

On  Aug.  17th  a  reply  under  protest  was  filed  by 
the  proctor  for  the  limine  containing  {inter  alia) 
the  jfollowing  paragraphs : 

3.  That  without  motion  or  lease  of  the  worshipfol  the 
jndge  of  this  conrt,  the  said  William  John  Stevens, 
for  the  said  William  Leonard,  as  aforesaid,  has  now 
taken  part  in  these  proceedings  by  replying  to  the 
said  act  on  protest  as  asserted,  special  proxy  of  John 

Harv«7,  &c the  plaintiffs,  represented  by  William 

Leonard,  a  partner  in  the  firm  of  Bobinson,  Daokworth 
and  Co.,  bankers,  merchants  and  agents  for  Lloyd's 
at  Malta,  all  parties  abroad,  asserted  plaintiffs,  who  were 
previously  represented  by  the  said  William  Leonard 
without  anthoritor,  which  appearance  of  the  said  William 
John  Stevens  in  the  reply  to  the  act  on  protest  tor  persons 
not  residing  in  this  island  of  Malta,  without  having 
entered  an  action  on  their  behalf,  without  leave  of  this 
court,  and  without  any  justification  of  his  assumed  title 
and  authority,  is  irregnlar  and  illegal. 

4.  That  the  present  appearance  of  the  said  William 
John  Stevens  as  special  proxy  proves  that  the  said 
William  Leonard  had  not  legal  power  to  institute  the 
aetion  taken  in  this  cause  of  damage,  civil  and  maritime ; 
and  whereas  very  serious  loss  hM  been  occasioned  to 
the  master  and  owners  of  the  steamship  E%ixine  by  her 
arrest  and  consequent  detention  in  tins  port  of  Malta,  it 
is  of  the  greatest  importance  to  the  said  Boohe  Manus 
Fabre,  master  of  the  said  vessel  £tmn«,  that  the  title  and 
authority  of  the  said  William  Leonard,  comprising  the 
titles,  names,  and  descriptions  of  his  constitnents  abroad 
at  the  time  of  issuing  the  warrant  of  arrest  from  this  court, 
should  be  legally  furnished  and  fully  authenticated  in 
the  registry  ol  this  conrt,  in  order  that  the  owners  and 
master  of  the  said  ship  Evavfne  should  know  the  proper 
parties  against  whom  they  may  act  for  all  losses  and 
damages  arising  from  tiie  arrest  and  detention  of  the 
said  ship  Eimns. 

On  the  23rd  Aug.  a  rejoinder  was  filed  on  behalf 
of  the  owners,  &c.,  of  the  Olymping,  taking  issue 
on  1  he  points  set  ont  in  the  reply,  and  saying  that 
Steyens,  the  proctor,  "  will  in  aue  time  produce  his 
authority."    The  pleadings  were  then  concluded. 

In  an  affidavit  sworn  on  Aug.  29th,  1870, 
William  Leonard  and  Stevens,  the  proctor,  ex- 
hibited two  proxies,  as  having  been  received  by 
the  former  in  a  letter  from  Harper,  the  secretary 
of  the  salvage  committe  at  Llovd's.  The  proxies 
were  identical,  save  as  to  the  signatures,  and  the 
material  parts  are  as  follow : 

Whereas  there  is  now  depending  in  the  Vice- Admiralty 
Conrt  at  Malta  a  certain  cause  of  damage  on  behalf  of 
John  Harvey,  &c. ;  .  .  .  .  and  whereas  we,  the  under- 
signed  John  Harvey,  &c.,  are  desirous  of  nominating 
and  appointing  a  prootor,  Ao 

Now  know  all  men  by  these  presents  that  we,  the 
said  John  Harvey,  Ao.,  do  herebv  nominate,  and  in  and 
by  these  presents  constitute  and  appoint  William  John 
Stevens,  of  La  YaletU,  in  the  Island  of  Malta,  prootor, 
Ac.,  or  in  his  absence,  any  other  proctor  of  the  said 


BY  (L.S.) 

.  Habvkt  (l.b.) 


Vice- Admiralty  Court  of  Malta,  to  be  our  true  and  lawfnl 
proctor  for  us,  and  in  our  names  to  appear  before  the 
said  court  and  exhibit  this,  our  special  tproxy,  and  in 
virtue  thereof  to  prosecute  the  said  cause  so  institnted. 
&o^  ....  until  the  final  conclusion  thereof,  &c 

Gnving  and  granting  unto  the  said  W.  J.  Stevens  fall 
power  and  authority  to  appoint  one  or  more  substitntey 

Ao And  whatsoever  our  said  prootor  shall  lawfully 

do  or  cause  -to  be  done  in  and  about  the  promisee  we  do 
hereby  respectively  promise  to  ratify,  < 
for  valid.  ^ 

la  witness  whereof  we  have  hereuvS  } 
our  hands  and  seals  this  22nd  of  ^y»  1 

Signed,  sealed  and  delivtred  by  thA  within-named  John 
Harvey  and  William  Benjamin  Harvey  in  the  preeenoe  of 
(Signed)  Bobibt  Fabnch, 

Solicitor,  Littlehampton. 

I  ^  The  proxy  for  the  owners  of  the  cargo  purported 
'  to  te  signed  by  them,  and  to  be  witnessed  in  a  similar 
manriV  ^7  ^^  underwriter  and  an  accountant  of 
Liverpoc^  ud  was  also  dated  the  22nd  of  July. 
The  affida^i(r>bove  mentioned  also  contained  an 
allegation  by  S^Mrens,  that  he  was  retained  on  the 
13th  July  by  William  Leonard  to  act  for  him  in 
the  cause. 

On  the  26th  of  Sept.  a  further  affidavit  was  filed, 
exhibiting  a  similar  proxy  from  the  master  and 
crew  of  the  Olymping,  dated  the  14<th  Sept.  1870. 

It  was  further  proved  that  William  Leonard  had 
received,  besides  the  telegram  annexed  to  the  affi- 
davit exhibited  to  lead  the  warrant  of  arrest,  certain 
other  telegrams  delivered  by  the  messengers  of  the 
Mediterranean  Telegraphic  Extension  Company, 
one  of  which,  dated  London,  16th  July  1870,  con- 
tained a  request  from  the  said  John  Harvey  to 
"  take  proceedings  against  the  Euxine  as  instructed 
by  the  sslvage  committee  at  Lloyd's;"  and  the 
other,  dated  Liverpod,  15th  July,  from  Schemeil 
Brothers  and  Co.,  authorised  "proceeding  against 
Ewsine,  as  London  Salvage  Committee  mstmot." 
and  the  transcripts  of  these  telegrams  were 
verified  by  i^davit  and  brought  into  court.  On 
9th  Sept.  1870  Stephens  brought  into  court  the 
following  lettter : 

Association  for  the  Protection  of  Commercial  Interests 
as  respects  Wrecked  and  Damaged  Property.  In- 
corporated hy  Boyal  Charter. 

Boyal  Exchange,  London,  15th 
Jnly,  1870. 
Messrs.  Bohinson,  Duckworth,  and  Co. 
Clymping  and  Etuoine, 
Dear  Sirs,— I  enclose  oopies  of  the  telegrams  which 
have  passed  between  ns.    The  powers  of  attorney  shall 
come  forward  by  next  steamer ;  they  oonld  not  be  pre- 
pared for  tins  mail.     I  feel  sue  yon  will  do  what  is 
necessary  in  the  mean  time.     I  hope  to  oommnnicate 
more  at  length  in  a  few  days.    I  am,  dear  Sirs,  yours 
faithfully, 

(Signed)       J.  A.  W.  Habpsb,  Secretary. 

In  an  affidavit  sworn  on  the  same  day,  William 
Leonard  verified  this  letter,  and  swore  to  having 
received  it  in  course  of  post,  and  further  said  that 
Harper  was  secretary  of  the  association,  *'  as  had 
already  been  proved  in  this  case  by  the  produotion 
on  Sept.  5th,  on  the  hearing  thereof,  of  the  printed 
London  Directory,  published  under  the  authority 
of  her  Majesty's  rostmaster-GreneraL*'  The  copy 
telegram  inclosed  and  filed  at  the  same  time  was 
the  teleirram  already  set  out  as  appearing  in  the 
affidavit  to  lead  warrant.  On  Sept.  9th  Stevens, 
the  proctor,  filed  a  copy  of  the  register  of  the 
Olymping,  also  verified  by  affidavit,  by  which  it 
i  appeuredthat  John  Harvey  and  William  Benjamin 
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Harvey  were  the  registered  owners  of  48-64ths  and 
moiiigageeB  of  16-64ths  oC  the  Olymping,  and  on 
Sept.  26th  Stevens  filed  a  doonment  purporting  to 
be  the  bill  of  lading  of  the  cargo  of  the  Olymping, 
which  was  signed  by  Gleorge  Hedgecock,  and  in 
which  the  named  consignees  were  Schemeil 
Brothers  and  Co.,  of  Liverpool,  and  this  bill  of 
lading  was  forwarded  to  Leonard  in  a  letter  par- 
porting  to  be  from  Harper.  The  bill  of  lading  had 
CD  it  signatures  purporting  to  be  those  of  George 
Hedgecook  and  Schemeil  Brothers  and  Co. 

T^  questions  arising  upon  the  proceedings 
upon  protest  were  argued  upon  the  5th,  12th,  and 
14th  Sept.,  before  Sir  Antonio  Micallef,  judsre  of 
the  Yice- Admiralty  Court,  and  on  the  4th  Oct. 
1870  the  learned  judge  pronounced  two  decrees — 
the  first  decided  in  favour  of  the  jurisdiction  of  the 
court ;  the  second,  which  related  to  the  subject  of 
this  appeal,  was  as  follows  :* 

**  The  court,  on  the  protest  or  exception  of  the 
defendant  against  the  title  of  the  plaintiff 
Leonard,  in  the  names  of  which  the  instituted 
action  has  been  entered  in  the  action  book  of 
the  court  under  date  16th  July  1870,  by  the 
notary,  William  John  Stevens,  duly  authorised 
to  practise  as  proctor  in  this  court,  and  appearing 
for  the  plaintiffs,  represented  in  this  island  by  the 
aforesaid  Leonard. 

"  Considering — 

"That,  although  it  is  manifest  ftrom  the  tele- 
gram despatched  from  London  on  the  12th  July 
1870,  and  received  in  this  island  on  the  13th 
July  1870,  as  set  forth  in  the  affidavit  of  the  said 
Leonard,  under  date  of  the  16th  July,  1870,  that  one 
'Harper,  secretary  salvage  committee,  Lloyd's,' 
did  empower  the  said  Leonard,  for  Bobinson  Duck- 
worth, to  arrest  for  the  said  committee,  under  the 
authority  of  this  court,  the  French  steam  vessel 
Ewnne,  for  10,000{.  sterling,  pretended  amount  of 
damages  caused  on  the  2nd  Jane  1870,  in  the 
vicinity  of  Alexandria,  to  the  English  brig  Olymp- 
ing,  lately  commanded  by  Captain  George  Hedge- 
cock,  and  this  at  the  suit,  as  asserted  in  the  said 
telegram,  of  one  John  Harvey  and  another,  of 
Littlehampton,  in  the  county  of  Sussex,  owners, 
as  therein  stated,  of  the  said  brig,  and  of  Emile 
and  Bichara  Schemeil,  of  Liverpool,  in  the  county 
of  Lancaster,  owners,  as  is  also  therein  stated,  of 
the  cargo  of  the  said  brig,  consisting  of  cotton 
seed,  as  likewise  of  the  said  Captain  Hedgecook 
and  others  of  the  crew  of  the  said  brig  for  private 
effects,  it  has  not  been,  however,  proved  by  the 
said  Leonard  that  the  said  telegram  was  sent  to 
the  said  Leonard  by  the  said  Harper ;  that  al- 
though a  copy  of  the  said  telegram  was  transmitted 
on  the  15th  July,  1870  to  the  said  Leonard  for 
Messrs.  Bobinson  Duckworth,  and  Co.,  in  a  letter 
bearing  the  signature  of  J.  A.  W.  Harper,  who  is 
therein  qualified  as  secretaiy  of  the  Association 
for  the  Protection  of  Commercial  Interests  as 
TCspects  Wrecked  and  Damaged  Property,  in- 
corporated by  royal  charter;  and  although  the 
receipt  of  the  said  letter,  besides  being  corroborated 
by  the  Post-office  stamps,  is  affirmed  by  the  said 
Leonard  in  his  affidavit  of  the  9th  Sept.  1870,  no 

CT  has  been  produced  in  authentication  of  the 
writing  of  the  subscriber  of  the  said  letter 
not  admitt^  by  the  defendant ;  that,  besides  the 
want  of  said  authentication,  no  proof  has  been 
produced  that  the  said  Harper,  is  the  secretary  of 
the  before-mentioned  oommitttee,  and  for  such  an 
object  the  Post-offioe  London  Directory,  exhibited 


by  the  aforesaid  Leonard  is  not  admissible,  be- 
cause, according  to  law,  similar  directories  form  no 
proof  (see  Taylor  on  Evidence,  vol.  ii..  No.  1585) ; 
that  the  royal  charter  by  which  it  is  alleged  the 
before- mentioned  association  was  incorporated  has 
not  been  produced,  and  consequently  it  does  not 
result  either  from  the  said  charter  or  from  anv 
other  document  what  are  the  powers  of  the  said 
secretary,  and  therefore  whether  he  is  a  person 
competent  to  appear  in  this  suit  for  the  said  com- 
mittee ;  that  it  has  been  in  no  wiky  shown  in 
what  consists  the  interest  of  the  before-mentioned 
committee  in  the  present  cause,  in  which  are 
sdso  made  to  appear  the  alleged  owners  of 
the  vessel  and  cargo  of  the  vessel  and  indi- 
viduals alleged  owners  of  private  effects  on 
board  the  said  vessel;  if  the  said  committee  be 
interested  in  this  cause  on  behalf  of  the  insurers, 
such  interest  ought  to  have  been  proved  by  means 
of  the  policies  of  insurance  and  of  the  act  of 
abandonment  on  the  part  of  the  owners;  that 
omng  to  the  defect  of  proof  as  required  by  law  in 
confirmation  of  the  tel^rams  annexed  to  the  two 
affidavits  of  the  aforesaid  Leonard,  under  date  of 
the  29th  Aug.  1870,  no  proof  of  a  warrant  to  the 
said  Leonard  to  effect  the  before-mentioned  arrest 
is  afforded  either  by  the  telegram  directed  to 
Duckworth,  Malta,  on  the  17th  July  1870,  as  is 
alleged  in  the  said  telegram  by  Harvey,  Little- 
hampton, or  by  the  telegram  directed  to  Kobinson, 
Duckworth,  and  Co.,  Malta,  on  the  before-men- 
tioned day  of  the  17th  July  1870,  as  is  alleged  in 
the  said  telegram  by  Schemeil  Brothers  and 
Co.,  Liverpool ;  that  no  proof  such  as  required  by 
law  has  been  produced  in  authentication  of  the 
signatures  of  John  Harvey  and  William  B.  Harvey, 
or  at  least  of  the  signatures  and  of  the  seals  of  the 
witnesses  attesting  the  said  signatures  in  authenti- 
cation of  the  signatures  of  Emin  Schemeil  and  of 
Bichara  Schemeil,  or  at  least  of  the  signatures  and 
seals  of  the  witnesses  attesting  the  said  signatures, 
or  in  authentication  of  the  signatures  of  (^eorge 
Hedgecock  and  of  the  other  individuals  alleged  to 
form  part  of  the  crew  of  the  brig  Olymping,  or  at 
least  of  the  signatures  and  seals  of  the  witnesses 
attesting  the  said  signatures,  as  all  such  signatures 
and  seals  appear  opposed  to  the  three  proxies 
alleged  to  be  executed  in  favour  of  and  directed 
to  the  before  named  prootor,  William  John 
Stevens,  and  exhibited  with  the  affidavits  of 
the  aforesaid  Leonard  and  of  the  said  Stevens, 
under  the  dates  of  the  29th  Au^.  1870,  and 
of  the  26th  Sept.  1870;  that  the  signatures  of 
Goorge  Hedgecock,  and  of  Schemeil  Brothei  s  and 
Co.,  have  not  been  authenticated,  as  they  appear 
on  the  bill  of  lading,  exhibited  by  the  said  Leonard 
with  his  affidavit  on  the  26th  Sept.,  1870,  and 
which  bill  of  lading  is  stated  to  have  been  by  him 
received  on  the  23rd  Sept.,  1870,  in  a  letter  (not 
produced)  bearing  date  the  thirteenth  of  the 
said  month  from  J.  A.  Heathcote,  of  London,  on 
behalf  of  J.  A.  W.Harper,  Esq.,  the  Secretary  of  the 
Salvage  Committee  at  Lloyd's. 

*'  Declares  and  decides. 

"That  it  does  not  appear  that  the  said  Leonard 
and  the  said  proctor  are  persons  legitimately  autho- 
rised to  represent  in  a  suit  of  law  the  before- men- 
tioned absent  parties,  and  in  whose  name  the  action 
was  instituted,  and  therefore  pronounces  for  the 
protest  of  the  defendant,  and  dismisses  the  suit 
with  costs  in  favour  of  the  defendant,  and  against 
the  said  Leonard  personally  recoverable  by  him   t 
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firom  those  parties  who  may  be  pledged  to  him 
aooording  to  law." 

From  this  judgment  the  owners  of  the  Olymping 
and  of  her  carco  and  her  master  and  crew  appealed, 
on  the  gronnds,  that  the  suit  was  properly  insti- 
tuted on  behalf  of  the  appellants  ;  that  the  appel- 
lants adopted  and  ratified  the  institution  of  the 
snit  on  their  behalf:  that  the  exhibition  by  the 
proctor  of  the  appellants  of  the  proxies  of  his 
parties  was  saffioient  proof  that  he  had  aathority 
to  institute  and  prosecute  the  said  suit ;  that  there 
was  sufficient  evidence  produced  on  the  part  of  the 
appellants  to  show  that  they  were  interested  par- 
ties, and  that  they  had  authorised  and  adopted  the 
institution  of  the  suit ;  that  William  Leonard  was 
no  party  to  the  suit,  and  all  questions  as  to  his 
title  and  authority  were  immaterial  and  irrelevant 
under  the  circumstances. 

Buii,  Q.C.  {E,  Q.  Gfi&ffon  with  him)  for  the  appel- 
lants.—Thetelegramofl2thJuly,1870,wasaafficient 
authority  to  institute  the  suit.  The  proxies  were 
put  in  after.  It  cannot  be  contended  that  a  proxy 
may  not  be  given  after  a  suit  has  been  instituted. 
The  parties  may  ratify  the  acts  of  their  agents. 
The  decision  goes  on  the  ground  that  there  is  no 
proof  of  the  handwriting  in  the  proxies  or  in  the 
letters.  If  Leonard  and  Stevens  were  not  duly 
empowered  how  did  they  come  by  the  original  bill 
of  lading  P  The  practice  of  the  vice-admiralty  courts 
is  regulated  by  the  Orders  in  Council  of  June  27th, 
1892,  made  in  pursuance  of  the  powers  conferred 
by  2  "Will.  4,  c.  51,  s.  1.  By  sect.  40  of  these 
rules  and  regulations,  no  doabt,  proxies  may  be 
required,  (a)  under  certain  circumstances.  We 
have  complied  with  this  requirement  by  pro- 
ducing proxies  in  the  form  set  out  in  the 
appendix  to  the  rules.  Our  proxies  are  witnessed 
in  the  same  way  as  required  by  that  form,  and  are 
proper  proxies  under  the  rule.  This  is  a  claim 
against  a  foreign  ship,  and  she  mav  never  come 
into  our  hands  again.  Is  it  to  be  said  that  because 
the  proxies  may  possibly  be  forgeries  they  are  not 
to  be  of  any  effect  P  They  raise  a  prwnd  facie 
presumption  that  Stevens  was  duly  authorised, 
and  it  lies  upon  the  respondents  to  rebut  that 
presumption. 

E.  C,  Olarkaon  for  the  respondents. — ^The  real 
question  is,  how  did  the  matter  present  itself  to 
the  respondents  in  the  court  below  and  to  the 
judge  of  that  court  P  The  rule  as  to  proxies  is 
positive.  Whatever  may  be  the  practice  of  the 
High  Court  of  Admirah^,  in  the  Vice- Admiralty 
Court  it  was  competent  to  the  respondents  to  re- 
quire the  production  of  proxies.  Do  proxies 
require  evidence  to  prove  them,  or  do  they  prove 
themselves  P  There  was  no  proof  that  they  were 
of  more  value  than  blank  papers.  The  appellants 
had  every  opportunity  of  giving  evidence  of  their 
authenticity,  and  cbose  to  go  to  trial  without  doing 

(a)  See  "  Boles  and  BegrolationB  made  in  pnrsnance  of 
an  Aot  of  Parliament  passed  in  the  seoond  year  of 
the  reign  of  His  Majesty  King  William  the  Fonrth, 
tonching  the  practice  to  be  observed  in  snitt  and  pro. 
ceedings  in  the  several  Courts  of  Vice- Admiraltv  abroad, 
and  established  by  the  King's  Order  in  Connofl/'  p.  26. 
Bnle  40  is  as  follows:  '^Althongh  proxies  are  not 
nsnallv  exhibited  in  maritime  suite,  yet  they  may  some- 
times be  required,  in  order  to  prevent  proctors  from  pro- 
ceeding in  causes  on  instmctions  from  partiee  not  being 
themselves  entitled  to  intervene,  or  not  having  a  legu 
per^oncB  standi  to  prosecute  a  cause."  For  the  form  of 
the  proxy  requirea,  see  the  appendix  to  these  rules,  No. 


so.  In  paragraph  four  of  our  reply  we  required 
the  production  of  the  authority.  The  persons 
taking  active  proceedings  in  the  matter  were  not 
persons  entitled  to  sue,  they  being  only  Lloyd's 
Salvage  Committee.  [Sir  B.  Fhillimorb. — ^As 
agents  in  the  first  instance,  and  then  a  proctor  took 
up  the  suit,  and  I  should  have  thought  this  ratified 
the  proceedings.  Sir  J.  Golvilb. — You  contend 
that  on  the  pleadings  the  appellants  must  prove 
the  signatures  P]  In  Clarke's  Praxis,  p.  13,  it  is 
said  :  "  The  warrant  of  attorney  or  proxy  in  civil 
and  maritime  causes  is  made  in  the  same  form 
with  the  proxy  or  procuratory  ad  lUea,  in  eodesias- 

tioal  causes,  Ac Proxies  of  this  kind,  in 

order  to  be  authentic,  should  be  sealed  vrith  ax^ 
authentic  seal,  in  the  same  manner  that  such 
papers  are  m  the  ecclesiastical  courts."  See  also 
Pritchard's  Digest,  p.  619.  The  ancient  practice 
of  the  court  was  for  proctors  to  exhibit  and  f^ 
proxies.  Now  the  court  may  order  a  proxy  to  be 
brought  in ;  and  it  is  not  saflicient  to  bring  in  a 
proxy  without  due  verification.  [Sir  B.  Fhilli- 
morb.— I  have  always  understood  that  proctors 
were  responsible  officers,  and  that  they  were  liable 
for  dismissal  for  doing  anything  wrong.]  No 
doubt,  but  this  is  a  question  whether  i£e  docu- 
ments produced  by  the  proctor  were  suflioient. 
[Sir  B.  Fhillimobe. — Ought  this  question  to 
have  been  raised  in  this  way  P  The  Judge  de- 
cided that  he  had  jurisdiction  in  the  case,  luid 
then  decided  that  these  parties  oould  not  pro- 
ceed.] I  should  have  thought  that  the  powers  of 
the  proctors  were  not  matter  of  pleading,  but  as 
both  parties  have  chosen  this  way  it  must 
be  considered.  [Sir  B.  Phillimoeb.— It  would  be 
a  special  issue;  a  preliminary  point  altogether. 
Sir  Montague  Smith.— The  suit  ought  to  have 
gone  on.  There  should  have  been  an  application 
to  stay  proceedings  to  await  due  proof  of 
authority.  Bule  40  of  the  Vice- Admiralty  Bcph- 
lations  is  to  prevent  proceedings  under  a  colour  of 
authority  where  there  is  none,  bat  it  is  an  in- 
crease of  expense,  and  therefore  ought  not  to  be 
enforced  unless  absolutely  necessary.]  The  rule 
has  been  enforced  in  the  Dumfriesshire  (Scuart's 
Vice-Admiralty  Cases  in  Lowar  Canada,  p.  245). 
[Sir  B.  Philumorb. — Bule  40  is  to  prevent  proo- 
tors  proceeding  without  authority.  Is  there  any 
ground  in  this  case  for  supposing  that  there  was 
no  riffht  on  the  part  of  Leonard  and  Stevens  to  pro- 
ceed P]  It  appears  by  the  prcecipe  that  Harper 
and  Leonard  were  improperly  joined.  No  doubt 
this  raised  the  suspicions  of  respondents.  The 
judgment,  however,  goes  on  the  ground  that  the 
signatures  and  seals  were  not  duly  authenticated. 
(3  Bums*  Ecclesiastical  Law  by  Phillimore,  9th 
edit.,  p.  377).  A  document  is  not  a  proxy  un- 
til the  handwriting  is  duly  proved  before  the 
court.  A  proxy  is  a  warrant  of  attorney,  and 
no  such  document  would  obtain  payment  out 
of  the  Court  of  Chancery  without  authentica- 
tion. There  was  ample  time  to  prove  the  signa- 
tures. 

W.  Q,  F,  Phillimore,  on  the  same  side.— There 
are  three  questions.  Had  we  a  right  to  call  for 
proxies  P  Did  we  call  for  them  P  Did  we  get 
proxies  P  ^eot.  40  of  the  Vice- Admiralty  B^iSa- 
tions  is  made  under  statutory  authority  and  not  by 
the  judge  himself,  and  he  could  not  disregard  it. 
The  rule  was  framed  for  such  a  case  as  this. 
Two  persons  were  joined  iu  the  suit  who  had  no 
right  to  intervene.  In  a  oourt  of  common  law 
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or  Chanoer^  misjoinder  of  plaintiffs  was  formerly 
fatal,  and  is  now  ground  for  striking  ont  the 
Dames.  This  was  sufficient  to  cause  suspicion 
and  to  give  a  rifi^hii  to  call  for  proxies.  The  Wil- 
kelmine  (1  W.  Bob.  335;  2  Notes  of  Oases,  213), 
decides  that  a  proctor  is  not  only  bound  to  give 
the  names  of  the  parties  for  whom  he  appears,  but 
to  show  that  he  has  authority.  The  Dumfriesshire 
{tup.)  was  a  case  to  recover  penalties  under  the 
Passengers  Act  (5^6  Will  4,  c.  58),  and  shows 
that  the  noo- production  of  a  proxy  is  gronnd  for 
the  dismissal  of  a  suit.  We  called  for  proues  by 
appearing  under  protest.  When  so  appearing 
parties  are  bound  to  set  forth  their  reasons  at  once, 
and  we  did  so  in  our  reply,  par.  3.  We  there 
deny  that  the  proctor  held  a  proxy.  [Sir  Joseph 
NinEB. — Do  yon  contend  that  no  suit  can  be  in- 
stituted without  a  proxy  ?  j  No.  A  suit  may  go 
on  to  the  end  without  a  proxy,  but  if  a  proxy  is 
called  for  at  any  stage  it  must  be  produced.  This 
would  be  the  rule  of  the  High  Court  of  Admiralty, 
and  by  Rule  40  it  is  binding  in  vice-admiralty 
courts.  These  proxies  were  merely  pieces  of 
paper  until  the  attesting  witnesses  had  been  called 
to  prove  the  signatures.  The  form  of  the  proxy  is 
that  of  a  deed,  and  it  should  be  proved  as  such. 
If  these  proxies  had  been  attested  before  a  notary 
pablio,  under  17  A  18  Vict.  c.  78,  s.  8,  it  would 
have  been  sufficient,  as  the  seal  of  a  notary  would 
have  been  accepted  in  an  English  Court. 

Buti,  Q.C.,  in  reply. — ^The  respondents  assume 
that  we  were  ordered  to  produce  proxies,  whereas 
we  have  never  been  so  ordered.  In  the  Dumfries' 
ihire  (sup,)  there  was  a  positive  order  to  produce, 
and  disobedience  to  that  order ;  the  suit  was  dis- 
missed for  non-compliance  with  the  order  of  the 
court,  not  with  the  demand  of  one  party.  In  is 
enough  to  give  the  names  of  the  parties  for  whom 
a  proctor  appears.  We  have  done  more  and  pro- 
dnoed  proxies.  They  made  no  application  to  dis- 
miss the  suit. 

Sir  BoBEBT  Phillimobe  delivered  the  judgment 
of  the  Coort. — This  is  an  appeal  from  the  Vice- 
Admiralty  Court  at  Malta,  raising  c^uestions  of 
practice  in  the  admiralty  courts.  Their  lordships 
have  DO  doubt  at  all  as  to  the  advice  which  it  will 
be  their  duty  to  tender  to  Her  Majesty  upon  this 
matter.  It  appears  that  a  suit  was  instituted  in 
the  Vice- Admiralty  Court  at  Malta  by  an  English 
ship,  the  Olympinq,  against  a  French  ship,  the 
Euadne,  for  a  collision  at  sea  somewhere  near 
Alexandria.  The  suit  was  instituted  in  that  court 
by  a  proctor  who  appeared  in  the  usual  form,  and 
stated  the  nature  of  the  suit  and  his  title  to  appear 
in  the  usual  manner.  It  has  been  contended  that 
he  was  duly  called  upon  to  produce  a  prox^,  and 
that  having  been  so  duly  called  upon  he  did  not 
comply  with  the  order,  but  produced  an  imperfect 
document,  which  cannot  be  taken  in  law  as  being 
a  proxy,  and  therefore  that  the  judge  of  the  court 
below  was  justified  in  taking  the  course  tha^  he 
did  take,  namely,  of  dismissing  the  suit  altogether. 
With  rep^ard  to  the  practice  of  the  court  as  to 
proxies,  it  is  very  clearly  laid  down  by  that  ex- 
perienced judge.  Dr.  Lushington,  in  the  case  of 
the  WHkelmine  (sup.).  He  says :  "  Now,  looking 
to  the  ancient  practice  of  the  oourt,  it  is  perfectly 
clear  that  the  rules  with  regard  to  appearances  in 
the  Court  of  Admiralty  were  originally  the  same 
as  are  now  adopted  in  the  ecclesiastical  courts.  In 
the  more  modern  practice  of  this  oourt  these  rules, 
it  is  true,  have  been  relaxed  for  the  oonveiiieiioeof 


the  practitioners,  and  for  a  period  of  probabl]^  not 
less  than  200  years,  proctors  have  been  permitted 
to  appear  on  behalf  of  parties  suing  without  being 
called  upon  to  exhibit  any  proxy,  as  is  the  indis- 
pensable custom  in  the  ecclesiastical  courts.  The 
first  question,  then,  which  I  must  consider  in  the 
present  instance  is  this :  What  is  the  duty  and 
what  ihe  responsibility  attaching  upon  a  proctor 
who  so  appears  without  exhibiting  a  proxy  r  Upon 
general  principle,  I  apprehend  that  the  court  is 
entitled  to  expect  from  such  proctor  when  he  does 
appear  that  he  be  duly  authorised  by  some  person 
having  an  interest  in  the  ca^se  in  issue,  or  that  he 
should  have  a  justifiable  and  strong  ground  for 
believing  that  the  individual  for  whom  he  appears 
has  such  an  interest.  I  apprehend  further,  that  at 
any  period  of  the  cause,  and  at  any  time  before 
the  case  is  dismissed  out  of  court,  the  court  has  a 
right  to  call  upon  that  proctor  to  state,  not  gene- 
rally but  Bpeoifically  by  name,  the  whole  of  the 
parties  for  whom  he  is  authorised  to  appear.  The 
authority  of  the  court  to  make  this  demand  upon 
the  proctor  is,  I  conceive,  inherent  in  the  juris- 
diction of  this  court,  in  common  with  all  other 
courts,  and  is  absolutely  essential  to  the  due  ad- 
ministration of  justice  lor  the  purpose  of  prevent- 
ing unauthorised  litigation.  If  it  were  otherwise 
what  would  be  the  consequence  in  regard  to  the 
proceedings  in  this  court?  The  consequences 
would  be  that  proctors  might  appear  for  individuals 
who  either  were  not  in  existence,  or  for  persons 
who  gave  no  authority,  or  who,  assuming  the 
names  of  others,  might  take  the  chance  of  a 
decree  being  made  in  their  favour,  without  at  any 
time  being  obnoxious  to  the  conse(j[uenoes  of  an  - 
unsucdossful  litigation."  Now  it  is  quite  clear 
from  the  passage  of  the  judgment  which  I 
have  read,  first,  that  the  usual  practice  is 
for  proctors  in  the  Court  of  Admiralty  to 
prooeied  without  the  exhibition  of  any  proxy,  and, 
secondly,  that  when  they  are  oalled  upon  for  their 
proxy  they  satisfy  the  law  by  stating  the  names  of 
the  parties  for  whom  they  are  authorised  to  appear. 
Bead  by  the  light  of  this  judgment,  there  appears 
to  be  no  difficulty  in  construinir  the  rules  and 
regulations  of  the  Vice- Admiralty  Court,  which 
were  made  at  a  subsequent  period,  one  of  which 
rules  is  (Bute  40) :  "  Although  proxies  are  not 
usually  exhibited  in  maritime  suits,  yet  they  may 
sometimes  be  required,  in  order  to  prevent  proc- 
tors from  proceediitg  in  causes  on  instructions  from 
parties  not  being  themselves  entitled  to  intervene, 
or  not  having  a  legal  personm  standi  to  prosecute  a 
cause."  In  this  case  there  is  no  question  what- 
ever that  the  appellants  before  the  court,  being 
the  owners  of  the  cargo  on  board  the  brig,  and  the 
master  and  crew  who  appear,  as  is  usual,  as  to 
their  personal  effects,  are  the  parties  who  are  really 
interested  and  entitled  to  prosecute  the  oause  in 
this  case.  The  objection  which  has  been  taken, 
has  been  truly  said  to  be  one  of  the  most  technical 
description.  The  proxy  is  said  not  to  have  been 
duly  signed  and  sealed,  and  it  is  said  that  there  is 
no  evidence  of  the  handwriting  of  the  witnesses 
who  appear  to  have  subscribed  the  instrument. 
The  answer  to  that  is  that  if  there  had  been  a 
strict  order  of  the  court  (and  none  was  made  on 
this  occasion)  that  they  should  produce  their  proxy, 
there  would  have  been  a  primd  fobcie  compliance 
with  that  order  by  the  production  of  those  instru- 
ments, and  those  who  sought  to  impugn  their 
authentioity  should  have  taken  further  steps  in    j 
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the  matter.  It  is  also  to  be  observed  that  great 
oonfasion  appears  in  the  pleadings  of  the  coart 
below,  and  in  the  protest,  because  this  is  an  objec- 
tion which  should  have  been  taken  separately  and 
at  once,  and  should  not  have  been  mixed  up 
with  other  matters,  as  it  appears  to  have  been  in 
this  protest.  Even  if  the  argument  of  the  counsel 
for  the  respondents  could  be  sustained  to  it.s 
utmost  extent,  the  duty  of  the  judge  would  have 
been  no  more  than  this,  to  have  stayed  proceed- 
ings until  the  doubt  which  they  alleged  with  re- 
spect to  the  authenticity  6f  the  document  could 
have  been  properly  solved.  Upon  all  grounds 
therefore, — upon  the  ground  first  of  all  that  there 
were  no  circumstances  of  suspicion  in  the  case 
which  warranted  the  departure  from  the  usual 
admitted  practice  and  called  for  the  pi  eduction  of 
a  special  proxy, — upon  the  ground  that  if  there 
were  such  circumstances  they  were  primd  facie 
fully  complied  with  by  the  instruments  which  are 
before  the  court  on  this  occasion,  that  the  objec- 
tion onght  to  have  been  taken  at  the  earliest 
period,  and  not  mixed  up  with  the  other  proceed- 
ings, and  that  the  utmost  the  court  could  have 
done  in  any  case  would  have  been  to  stay  proceed- 
ings until  further  information  could  have  been 
obtained,— their  Lordships  have  no  hesitation 
whatever  in  saying  that  it  will  be  their  duty 
humbly  to  advise  Her  Majesty  to  reverse  the 
sentence  of  the  court  below.  Their  Lordships 
think  that  looking  to  the  confosion  which  pre- 
vailed in  these  pleadings,  the  fault  of  which  does 
not  lie  entirely  upon  one  parly  but  must  be  shared 
by  both,  no  order  should  be  made  as  to  the  costs 
of  the  appeal.  The  costs  in  the  court  below  will 
be  costs  in  the  cause. 

Appeal  aUowed, 

Butt,  Q.C.  asked  the  court  to  retain  the  suit  in 
accordance  with  the  prayer  of  the  appellants. 

Sir  B.  Fhillimobs.— This  court  has  always  been 
extremely  reluctant  to  retain  oases  and  to  depart 
from  its  functions  of  a  oourt  of  appeal  and  to 
become  a  oourt  of  original  jurisdiction,  but  if  both 
sides  wish  it  they  will  do  so. 

Solicitor  for  the  appellants,  Thomas  Oooper. 

Solicitor  for  the  respondents,  Francis  Kearsey. 


HOUSE  OF  LORDS. 

B«port6d  by  Douglas  KiirospoBD,  Esq.,  BMiistOMit-Law. 

Monday,  April  3,  1871. 

(Present:  The  Lord  Chancelloe  (Hatherley), 
Lord  Chelmsford,  Lord  Wbstbury,  and  Lord 
colonsat.) 

McLean  and  another  v.  Fleming. 

Oharter-pwrty—Dead/reight^Deficiency  of  cargo — 
Lien— Indorsees  of  biUs  of  lading  also  charterers 
—Qiuantity  specified  in  biU  of  lading, 

**  Dead  freight  '*  means  compensation,  liquidated  or 
unliquidated,  for  the  loss  suffered  by  the  shipotoner 
by  the  failure  on  the  part  of  the  charterer  to 
supply  a  full  cargo,  and  ihe  amount  payable  in 
respect  thereof,  where  it  is  unliquidated,  is  su^h 
reasonable  amount  as  the  shipowner  would  have 
earned,  after  deducting  such  expenses  as  he  would 
have  incurrtd  ifafuUcargo  had  been  shipped, 

A  lien  on  the  cargo  actually  shipped  for  deoul 
freight  may  be  created  by  express  stipulation  in 

\    the  cliarter-party. 


Where  a  charter-party  is  entered  into  on  behalf  of 
the  indorsees  of  the  bills  of  lading  given  under  the 
charter,  so  that  they  are  the  actual  charterers,  they 
are  bound  by  a  stipulation  as  to  Uen  in  the 
charter-party, 

BiUs  of  lading  signed  by  the  master  are  primd  facie 
evidence  that  the  quantities  named  therein  were 
received  on  board  by  him ;  the  onus  of  rebutting 
this  presumption  and  of  showing  that  a  less  quan- 
tity  than  that  specified  was  received  lies  on  a  ship- 
owner, (a) 

(a)  The  exaot  words  of  the  charter  party,  so  far  as  they 
are  material,  are  as  follow :  '*  It  is  this  day  mntnally 
agreed  between  Samuel  DonaldBOD,  of  the  good  ship  or 
yeseel  Persian,  of  Liverpool,  of  the  measurement  of  598 
tons  or  thereabnnts,  now  lying  at  this  port  (Constan- 
tinople), whereof  himself  is  master,  and  Mr.  A.  Oarmusi, 
of  this  oity,  freighter  of  the  said  vesBeU  that  the  said 
ship,  being  tight,  stannoh,  and  strong,  and  in  every  way 
fitted  (for  the  voyage,  shall  with  all  convenient  speed, 
after  discharging  her  present  cargo,  be  made  ready  to  sail 
and  proceed  to  Oonieh,  Eerrasonnda,  in  a  third  place  of 
Marmora,  and  to  fill  op  in  a  fourth  place  below,  viz., 
EnoB,  Khero,  Orfano,  Port  La^,  Salonioa,  Smyrna,  or 
Scala  Nnova,  at  charterer's  option,  or  so  near  thereonto 
as  she  may  safely  get,  and  there  load  from  the  afrent  of 
the  said  freighter  a  fnll  and  complete  cargo  of  oatUe 
bones  in  bnlk,  the  captain  to  sign  bills  of  lading  at  each 
port,  at  the  option  of  the  freighter,  not  exceeding  what 
she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provision,  and  f omitore :  and  being  so 
loaded,  shall  therewith  proceed  to  a  sale  port  in  the 
United  Kingdom,  orders  on  signing  bills  of  lading  on  the 
last  port  or  lay  days  to  commence,  and  deliver  the  same, 
on  being  paid  freight  as  foUowe — ^viz.,  at  the  rate  of,  aay, 
35«.  (tmrty.five  shillings)  sterling  English  per  ton  of 
bones  of  20  cwt.  Delivered  in  fall.  .  .  .  The  captain  or 
owner  to  have  an  absolnte  lien  on  the  'cargo  for  all 
freight,  dead  freight,  and  demurrage.  The  cargo  to  be 
brooght  to  and  taken  from  alongside,  &c.  .  .  .  The  freight 
to  be  paid  on  unloading  and  right  delivery  of  the  cargo, 
half  in  cash,  and  the  remainder  by  approved  bills,  Ac. 
.  .  .  six^  running  days,  &e,  for  loading  and  Tmloadine, 
Ac.  .  .  .  Penalty  for  non-performance  of  this  agreement, 
amount  of  freight.  Charterers  binding  themselves 
to  ship  at  Ounieh  and  Kerrasounda  from  170  to 
200  tons  of  said  bones.  It  is  understood  that  the 
ship  is  to  be  loaded  in  four  of  the  above  places. " 
On  reference  to  the  case  of  Gray  v.  Carr  (ante  p.  115),  it 
will  be  seen  that  the  charter  parties  in  the  two  oases  are 
almost  identical,  more  especially  in  those  parts  giving  a 
lien  for  dead  freight.  Brett,  J.,  commenting  on  McLean 
V.  Fleming  in  his  judgment  in  Oray  v.  Carr,  says :  "  The 
charter  ptftjr  was  in  respec^of  the  carriage  of  a  uniform 
cargo,  and  the  freight  was  payable  at  a  fixed  sum  per 
ton,  and  the  charter  party  ascertained  the  amount  of  the 
cargo  that  was  to  be  loaded ;"  and  he  distinguished  the 
two  cases.  In  QroAf  v.  Carr  it  will  be  seen  that  the 
charter  party  (as  to  the  cargo  actually  shipped)  was  in 
respect  of  a  uniform  cargo,  that  is,  of  oak  staves ;  that 
the  freight  was  payable  at  a  fixed  sum  per  100'  pieoea  of 
oak  staves ;  and  that  the  charter  party,  by  giving  the 
ship's  tonnage,  gave  the  same  means  of  asoertoining,  in 
that  case,  the  amount  of  cargo  that  was  to  be  loaded  in 
the  same  way  as  it  was  ^ven  in  McLean  v.  Fleming.  In 
fact,  in  McLean  v.  Fleming  the  actual  amount  of  oargo 
shipped  was  only  ascertained  by  weighing  at  the  port  of 
discoarge,  and  in  that  sense  the  damages  were  unliqui- 
dated. The  fact  that  it  might  have  b^  easier  to  mea- 
sure the  damages  in  the  one  case  than  the  other  cannot 
affect  the  principle.  The  bills  of  lading  were  different,  as 
that  in  Oray  v.  Carr  contained  the  words,  **  Paying 
freight  and  all  other  conditions  or  demurrage  for  the  sM 
ffoods  as  per  the  aforesaid  charter  parly ;"  whilst  in 
McLean  v.  Fleming  the  words  were  '*  paying  freight  for 
the  said  goods  as  per  charter  psjrty."  The  majority  of 
the  court  in  Chray  v.  Carr  lay  down  that  dead  freight  does 
not  include  damages  for  not  loading  a  full  carso  nxilees 
the  sum  is  specified  in  the  charter  pi^ty.  On  the  other 
hand,  the  liOrds  in  McLean  v.  Fleming  say  that  dead 
freight  means  damages  for  not  loading  a  full  cargo, 
whether  such  damages  are  ascertained  by  the  charter 
party  or  not.  Therefore  the  decisions  here  given  ace  in 
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This  was  an  appeal  from  a  jadgment  of  the  second 
diTision  of  the  Coart  of  Sessioo,  affirming  a  jadg- 
meot  of  the  Lord  Ordinary. 

The  appellants,  merchants  in  Edinburgh,  or- 
dered a  cargo  of  cattle  bones  from  Messrs.  W.,  at 
Constantinople,  and  Messrs.  W.  obtained,  on  pay- 
ment of  51.,  a  transfer  to  them,  from  a  broker  at 
Constantinople,  of  a  charter-party  of  the  ship 
Pertian,  of  which  the  respondent  was  owner. 
Messrs.  W.  forwarded  the  charter  to  the  appel- 
lants, and  charged  them  with  the  50L  and  other 
advances  made  in  pursuance  of  the  charter,  which 
the  appellants  paid. 

By  the  charter-party  it  was  **  mutually  agreed  " 
that  the  ship  should  proceed  to  certain  ports,  ''and 
there  load,  from  the  agents  of  the  freighters,  a  full 
and  complete  cargo  of  cattle  bones  in  bulk,'*  the 
cargo  to  be  completed  at  four  ports,  and  thence  to 
a  port  in  the  United  Kingdom,  and  *'  deliver  the 
same  on  being  paid  freight  at  the  rate  of  358.  per 
ton.  The  captain  or  owner  to  have  an  absolute 
lien  on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage,"  &c. 

Messrs.  W.'s  agents  at  the  different  ports 
shipped  bones,  and  received  bills  of  lading,  pur- 
portmg  to  be  for  an  amount  equal  in  Turkish 
measura  to  701  tons,  in  the  names  of  the  appel- 
lants, as  shippers,  •*  to  be  delivered  unto  order  or 
to  their  assigns,  paying  freight  for  the  goods  as  per 
charter-party,"  and  endorsed  the  bills  of  lading  in 
the  words  **  weight  and  quality  unknown." 

Before  the  ship  had  received  a  full  cargo,  the 
shipper's  agents  at  the  fourth  port  found  they 
had  no  more  bones,  and  told  the  mastor  he  might 
sail  for  Great  Britain ;  the  master  noted  a  protest 
that  he  was  despatohed  with  a  short  cargo,  and 
when  he  arrived  at  Aberdeen  only  386  tons  were 
delivered,  and  no  more  were  flien  on  board, 
whereas  the  measurement  tonnage  of  the  ship  was 
from  596  to  598  tons.  The  respondent  (the  ship- 
owner) claimed  a  lien  for  *'  dead  freight "  to  the 
amount  of  S671.  10«.  as  due  on  210  tons  short 
shipped,  at  the  rate  of  358.  a  ton,  the  stipulated 
rate  of  freight;  and  the  consignees  (the  appel- 
lants) claimed  damages  for  the  nondelivery  of  the 
701  tons  stated  to  have  been  shipped  in  the  bills 
of  lading.  The  Lord  Ordinary  found  that  the 
appellants  had  no  right  to  claim  for  damages  for 
Don-delivery,  as  the  amount  actually  ship^d  was 
only  386  tons.The  Court  of  Session  confirmed  th  is 
finding.  The  facts  are  sufficiently  noticed  in  the 
judgments. 

rot*»iy,  Q.C.  (Lord- Advocate),  Sir  E.  Palmer, 
Q.C.,  and  Lawyon,  for  the  appellants. 

Kirehner  v.  Venus,  12  Moo.  P.  C.  C.  361 ; 

Abbot  on  Shipping,  Uth  edit.,  pp.  238,  289,  279. 
and  280; 

PhiUips  V.  Bodie,  15  East,  547 ; 

BeU  V.  PuUer,  2  Tannt.  285 ;  12  East,  406,  note  (a) ; 

Gray  v.  Carr,  ante  p.  115 ;  L.  Bep.  6  Q.  B.  522 ; 

Bell's  Prinoiplea  of  the  Law  of  Scotland,  s.  430 ; 

Birley  v.  61ad<f ofM,  3  Mania  A  S.  205; 

Sfnith  V.  Sieveking,  4  E.  &  B.  945; 

FeareonY.  QSschen,  17  C.  B.,  N.  S.,  352;  10  L.  T. 
Bep.N.S.758. 

Sir  G.  Howyman,  Q.O.,  Jessel,  Q.O.,and  flf.  Will, 
for  the  respondent. 


direot  oonfliot  with  the  majority  of  the  conrt  in  Qray  v. 
Carr,  The  only  distinotion  that  can  be  drawn  between 
the  two  oasaa  is,  that  in  this  case  the  conngneee  were 
reaOy  tka  charterers,  whilst  in  Qray  v.  Carr  the  con- 
Bignaea  daimed  under  the  bill  of  lading,  and  were  not 
parties  to  the  charter  party.— Ed. 
Vol  L,  N.  S. 


Small  y.  Moatea,  9  Bing.  579 ;  2  Man.  A  S.  674 ; 

Gledttanes  v.  AUen,  12  0.  B.  202  ; 

Kern  v.  Deslandes,  IOC.  B.,  N.  S.,205 ;  30  L.  J.  297, 

C.  P.;  5L.T.Eep.N.  S.349; 
Bell's  Dictionary  and  Digest  of  the  Law  of  Scotland, 

tit.  •*  Dead  Freight"; 
Haddow  v.  Parry,  3  Taunt.  303 ; 
Bell's  Comment&ries,  7th  edit.,  pp.  620  and 621 ; 
Oladetone  v.  Birley,  2  Mer.  401. 

The  LoKD  Chancellor  (Hatherley.) — The  case  of 
Kirchner  v.  Venus  (12  Moo.  P.O.  361)  is  distinguish- 
able on  the  ground  that  there  was  no  such  express 
contract  as  there  was  here.  "Dead  freight,*'  though, 
as  observed  by  several  authorities,  not  a  very 
accurate  term,  is  intelligible  eoough.  '*Dead 
freight  *'  has  been  defined  by  Lord  EUenborough 
in  Phillips  v.  Eodte  (15  East,  155),  as  "unliquidated 
compennation  for  loss  of  freight."  The  question 
whether  there  has  been  an  engagement  by  the 
parties  for  a  lien  oFBuch  unliquidated  damages  is 
matter  of  proof.  There  is  no  difficulty  as  to  what 
the  engagement  was  in  this  case.  So  much  per 
ton  wa&  agreed  to  be  paid  for  a  fall  cargo  of  a 
uniform  description,  and  a  full  cargo  was  agreed  to 
be  supplied,  and  there  was  no  difficulty  in  ascer- 
taining either  the  quantity  of  the  cargo  agreed  for 
or  the  amount  agreed  to  be  paid  per  ton.  The 
payment  was  to  be  at  the  same  rate  in  respect  of 
the  goods  not  supplied  as  for  those  supplied.  Of 
course  there  might  be  always  some  difficulty  in 
liquidating  the  damages,  because  it  might  be  that 
the  captain  might  have  had  it  in  his  power  to  fill 
up  the  deficiency  with  other  cargo ;  but  that  was 
not  the  case  here.  It  is  enough  to  say  that  here 
there  is  a  clear  case  of  an  omission  to  supply  a  full 
cargo  as  contracted  for,  and  a  dear  case  therefore 
for  applying  the  definition  of  Lord  EUenborough 
as  to  what  **  dead  freight ''  is— a  definition  exactly  * 
agreeing  with  that)  given  in  Bell's  Commentaries 
(vol.  1,  p.  620. 7th  edit.)  As  to  the  contention  that 
the  appellants  claimed  under  the  bill  of  lading, 
which  did  not  incorporate  the  terms  of  the  charter- 
party,  the  appellants  were,  to  all  intents  and  pur- 
poses, in  the  position  of  charterers,  and  were  there- 
fore bound  by  the  terms  of  the  charter-party.  I 
am  of  opinion,  therefore,  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Lord  Chblmspoed. — My  Lords,  the  first  ques- 
tion is,  whether  there  was  evidence  that  the  cargo 
shipped  wa9  only  to  the  extent  of  the  quantity 
found  to  bo  in  the  ship  on  arrival  at.  Aberdeen. 
On  this  point  your  Lordships  held  so  clear  an 
opinion  that  you  did  not  require  any  argument 
for  the  respondent  upon  it.  The  master  is  the 
agent  of  the  shipowner  in  every  contract  made  in 
the  usual  course  of  the  employment  of  the  ship ; 
and  though  he  has  no  authority  to  sign  bills  of 
lading  for  a  greater  quantity  of  goods  than  is 
actually  put  on  board,  yet,  as  it  is  not  to  be  pre- 
sumed that  he  has  exceeded  his  duty,  his  signature 
to  the  bills  of  lading  is  sufficient  evidence  of  the 
truth  of  their  contents  to  throw  upon  the  ship- 
owner the  onus  of  falsifying  them,  and  proving 
that  he  received  a  less  quantity  of  goods  to  carry 
than  is  thus  acknowledged  by  his  agent.  But  it 
being  admitted  that  it  lay  upon  the  shipowner  to 
rebut  the  primd  facie  evidence  arising  from  the 
bills  of  lading,  he  appears  to  me  to  have  satisfac- 
torily done  so.  If  the  evidence  of  the  master  is  to 
be  believed,  and  there  seems  no  reason  to  doubti  t, 
it  is  impossible  that  the  additional  quantity  of 
bones  could  at  any  time  have  been  on  board  the 
I  vessel.    In  the  course  of  his  evidence,  the  master    ^ 
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said,  "  I  brought  to  Aberdeen  the  whole  of  the 
cargo  that  was  shipped.  No  part  of  it  was  pat 
away  either  by  myself  or  anyone  else,  nor  inter- 
fered with  from  the  time  it  was  put  on  board  till  it 
was  landed  at  Aberdeen."  It  is  no  slight  confir- 
mation of  the  evidence  that  there  was  not  a  f  nil  and 
complete  cargo  when  the  ship  sailed  from  Enos, 
the  last  place  of  loading,  that  the  quantity  of  bones 
delivered  on  April  3,  1865,  baying  exhausted 
all  that  were  there  for  delivery,  the  captain 
on  the  following  day  went  before  the  Vice- 
consul  at  Enos,  and  in  a  formal  document  stated 
that  he  had  informed  the  agent  of  Whittaker  and 
Co.,  in  the  presence  of  the  Yice-Oonsul  (who  must 
have  known  whether  the  statement  was  correct), 
that  not  having  received  a  full  cargo  for  his  vessel, 
he  reserved  his  right  to  protest,  and  formally  pro- 
tested against  the  freighter.  The  appellants  were 
not  able  to  meet  this  evidence  by  proof  that  the 
quantities  mentioned  in  the  bill  of  lading,  or  any 
more  than  the  386  tons,  were  actually  shipped,  and 
this  question  was  therefore  properly  determined 
by  the  Lord  Ordinary,  and  by  the  court  of  second 
division  in  favour  of  the  respondent.  The  ques- 
tions then  remain :  First,  whether  the  210  tons 
short  of  a  complete  cargo  can  be  regarded  as  dead 
freight,  to  which  the  lien  in  the  charter-party 
applies  P  and,  secondly,  supposing  a  lien  to  have 
existed,  whether  it  was  available  against  the  ap- 
pellants? The  Lord  Advocate  argued  that  the 
rule  as  to  dead  freight  was  inapplicable  to  a  case 
where  the  neglect  to  supply  a  full  cargo  under  a 
charter-party,  results  in  a  claim  to  unliquidated 
damages,  and  that  by  law  dead  freight  can  exist 
only  where  there  is  an  express  stipulation  for  a  cer- 
tain amount  to  be  payable  eo  nomine.  Upon  the 
question  of  enforcing  the  lien  against  the  appellants 
in  respect  of  dead  freight,  he  contended  that  they 
were  indorsees  for  value  of  the  bills  of  lading,  which 
bound  them  merely  to  pay  "  freight  for  the  goods 
as  per  charter-party,"  and  imposed  upon  them  no 
liability  for  dead  freight,  even  if  any  were  payable 
under  the  charter-party.  It  must  be  admitted  that 
the  term  ''  dead  freight "  is  an  inaccurate  expres- 
sion of  the  thing  signified  by  it.  "  It  is,"  as  Lord 
Ellenborough  said  in  PhiUipa  v.  Bodie  (15  East, 
554),  "  not  Freight,  but  an  unliquidated  compensa- 
tion for  the  loss  of  freight  recoverable  m  the 
absence  and  place  of  freight."  The  learned  counsel 
for  the  appellants,  in  support  of  their  argument 
that  no  dead  freight  properly  so  called  was  agreed 
to  be  paid  under  the  charter-party  in  question, 
cited  the  cases  of  Kirchner  v.  Venus  (12  Moo.  P.O. 
361)  and  Pearson  v.  Ooschen  (17  0.  B.,  N.  S.  352), 
Peareon  v.  Ooschen  was  referred  to  for  some  dicta 
of  the  judges,  not  defining  what  dead  freight  was, 
but  stating  what  it  was  not.  In  the  case  of  Kirch- 
ner V.  Venus  there  was  no  attempt  to  define,  and 
no  necessity  for  a  definition  of  the  term  "  dead 
freight."  The  Judicial  Committee  merely  decided 
that  a  sum  of  monev  payable  before  the  arrival  of 
a  ship  at  her  port  of  discharge,  and  payable  by  the 
shippers  at  the  port  of  shipment,  did  not  acquire  the 
legal  character  of  freight  because  it  was  described 
under  that  name  in  the  bill  of  lading ;  that  it  was  in 
efiect  money  to  be  paid  for  taking  the  goods,  and 
not  for  canring  them.  With  respect  to  the  obser- 
vations of  the  learned  judges  upon  the  subject  of 
dead  freight  in  Pearson  v.  Ooschen,  your  Lord- 
ships were  told  that ;  there  is  a  case  Qray  v. 
Carr  (sup.)  standing  for  judgment  in  the  Court 
of  Exchequer  Chamber,  in  which  their  opinions 


may  have  to  be  considered.  I  shall  therefore 
abstain  from  any  remarks  upon  them.  It  was 
argued  for  the  appellants  that,  even  if  a  olaim 
for  damages  for  breach  of  a  covenant  in  a 
charter-party  to  furnish  a  full  lading  to  a  ship 
may  correctly  be  called  "  dead  freight,"  and  yet 
that  no  lien  can  exist  where  the  damages  are  nn- 
liqnidated.  But  I  understand  the  cose  of  PhUUps 
V.  Bodie  not  to  have  denied  that  though  the 
damages  were  unliquidated,  there  might  have  been 
a  lien  upon  the  cargo  for  them  if  the  contract  of 
the  parties  had  stipulated  for  it,  which  it  had  not. 
And  in  the  case  of  Birley  v.  Oladitone  (3  Man.  & 
Sel.  205),  cited  by  counsel  for  the  appellants,  there 
was  no  actual  decision  npon  the  question  of  lien 
for  dead  freight;  but  it  was  held  that  a  clause 
mutually  binding  the  shipowners  and  the  ship, 
and  the  freighter  and  the  cargo  in  a  penalty,  could 
not  be  considered  as  intended  to  give  the  shipowner 
a  lien  for  the  performance  of  the  covenant  in  the 
charter  party  to  load  a  full  cargo.  It  may  be  ob- 
served that  even  where  there  is  an  express  stipula- 
tion to  pay  full  freight,  as  if  the  goods  had  been 
actually  loaded  on  board,  and  that  the  master  shall 
have  the  same  lien  upon  the  goods  actually  on 
board  as  if  the  ship  had  been  fully  laden,  the  case 
may  be  one  of  unliquidated  damages,  for  the 
master  may  have  filled  the  vacant  space  with  the 
goods  of  other  persons,  and  the  freighter  would  be 
entitled  to  have  any  allowance  for  the  profit  thus 
made.  In  construing  the  charter-party  it  must  be 
assumed  that  the  parties  understood  the  meaning 
of  the  terms  they  employed,  and  that,  amongst 
others,  the  term  '*  dead  freight"  meant  (according 
to  Lord  Ellenborough's  definition)  ''  an  unliqui- 
dated compensation  for  the  loss  of  freight."  The 
freighter  with  this  understanding  agrees  to  load 
on  board  the  respondent's  ship  a  full  and  complete 
cargo  of  cattle  bones,  and  to  pay  freight  at  the  rate 
of  35«.  sterling  English  per  ton.  He  knows  that, 
if  he  fails  to  perform  his  covenant  to  load  a  full 
and  complete  cargo,  he  will  be  liable  to  the  ship* 
owner  in  damages  under  the  name  of  dc^ 
freight,  and  he  agrees  to  give  the  captain  or  ship- 
owner an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight  and  demurrage.  Why  should 
not  his  agreement  have  its  intended  effect  ? 
This  case  can  hardly  be  considered  to  be  one  of 
unliquidated  damages,  because  the  master,  not 
having  brought  home  any  other  goods  than  those 
of  the  appellant's,  the  proper  measure  of  the  ship- 
owner's claim  appears  to  be  the  amount  of  the 
agreed  freight  which  he  would  have  earned  upon 
the  deficient  quantity  of  210  tons  of  bones.  But 
whether  the  amount  of  his  damages  is  to  be  re- 
garded as  ascertained  or  not,  I  am  of  opinion  that 
the  charter  party  gives  him  a  lien  for  his  claim  on 
account  of  the  deficient  cargo.  Was  the  lien, 
then,  available  against  the  appellants  P  I  quite 
agree  that,  if  they  were  merely  holders  of  the  bills 
of  lading  for  valuable  consideration,  the  ship- 
owner would  not  have  been  entitled  to  a  lien  npon 
the  cargo  on  board  the  ship  for  anything  more 
than  the  freight  upon  the  quantity  actually  shipped 
and  brought  home.  But  it  appears  to  me  that 
there  is  evidence  to  show  that  the  charter-party 
was  entered  into  by  their  agents  on  their  behalf. 
The  appellants  were  really  the  charterers ;  and, 
therefore,  al  though  as  indorsees  of  the  bills  of 
lading  merely,  they  would  not  be  bound  by  the 
stipulation  as  to  lien  in  the  charter-party,  yet,' 
as  the  real  charterers, it  is  binding  upon  them.  lam 
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of  opinion  that  the  interlocutors  appealed  from 
ooghtto  bea&med. 

Lord  Westburt. — My  Lords,  two  questions 
were  argued  at  the  bar :  First,  what  is  the  mean- 
ing of  £e  term  "  dead  freight,"  in  respect  of  the 
remedy  which  it  gives  the  shipowner  P  Does  it 
entitle  him  to  say  that  the  deficient  quantity  shall 
be  paid  for  at  the  rate  assigned  per  ton  in  the 
cbarter-party.  I  think  that  that  would  be  a  very 
unreasonable  construction ;  for  if  the  full  freight  had 
been  furnished  to  the  captain,  the  charge  for  board- 
inii'  and  the  other  outlays  attendant  upon  the  addi- 
tional 210  tons  which  were  wanting,  would  have 
occasioned  some  expenditure  to  the  shipowner.  The 
result,  therefore,  is  that  in  a  charter-party  givinji; 
no  specific  sum  as  the  amount  to  be  recovered  by 
way  of  compensation  for  dead  freight,  the  ship- 
owner becomes  entitled  only  to  a  reasonable  sum, 
which  is  another  phrase  for  unliquidated  damages. 
The  next  question  is,  whether  considerations  of 
convenience  would  prevent  the  shipowner  from 
having  a  lien  upon  the  cargo,  seeing  that  he  would 
become  entitled  to  retain  it  during  the  time  occu- 
pied in  ascertaining  the  amount  of  the  unliquidated 
damsges.  There  may  be  some  inconvenience  in 
that  construction,  bnt  that  ought  to  have  been 
considered  by  the  parties  when  they  entered  into 
this  express  stipulation.  I  think  it  is  impos- 
sible to  set  up  any  consideration  of  inconvenience 
in  answer  to  the  clear  terms  of  the  contract. 
Tliere  remains  but  one  further  point,  and  that 
is,  whether  the  shipowner  has  a  right  in  re- 
spect of  dead  freight  and  the  damage  pertain- 
ing to  it,  as  against  an  indorsee  of  the  bill  of 
Isding  for  valuable  consideration?  Now  that 
has  wen  examined  specially  by  my  noble  and 
learned  friend  who  has  just  sat  down,  and  I  agree 
with  him  that,  substantially,  the  present  appellants 
are  not  only  indorsees  of  the  bill  of  lading,  but 
that  b  reality  they  were  bound  as  the  persons 
who  originally  authorised  the  chartering  of  the 
ship,  and  who  remained  entitled  to  the  benefit  of 
that  oluurter  party,  and  were  therefore  subject  to 
the  obligations  contained  in  it.  The  result  is  that 
their  title  to  the  bill  of  ladiner  is  controlled  by 
their  liability  under  the  charter-party.  I  am  of 
opinion  that  the  appeal  is  without  foundation,  and 
should  be  dismissea  with  costs. 

Lord  CoLONSAT. — I  agree  that  the  appellants 
were  in  the  position  of  charterers.  I  cannot  find 
the  slightest  difficulty  in  holding  that,  under  this 
charter-party,  thcnre  was  a  claim  for  "dead  freight." 
It  is  not  a  very  accurate  expression,  but  it  is  the 
only  expression  we  have  for  the  claim  which  arises 
in  consequence  of  the  failure  to  furnish  a  full 
carga  It  is  so  described  in  the  English  authori- 
ties, and  in  the  Scotch  authorities,  such  as  in  Bell's 
Commentaries  (vol.  1,  p.  620,  7th  edit.)t  in  his 
Law  Dictionary  and  Principles ;  and  it  is  a  phrase 
which  had  also  obtained  a  place  in  our  mercantile 
aQthorities.  As  to  the  lien,  I  think  it  clear  both 
on  principle  and  authority  that,  if  there  be  a  stipu- 
lation in  a  charter-party  that  dead  freight  shall  be 
exigible,  and  that  there  shall  be  a  lien  for  it  in  the 
cargo,  then  a  lien  is  constituted  by  contract,  al- 
though there  be  no  lien  for  dead  freight  by  law.  I 
adopt  the  words  of  Sir  William  Grant  in 
Oladdone  ▼.  Birley  (2  Mer.  401),  where  he  says, 
"  The  ^estion  always  is  whether  thare  be  a  right 
to  retain  goods  till  a  given  demand  is  satisfied." 
This  charter-party  says  in  so  many  words  that 
there  shall  be  a  lien  for  dead  freight;  and  it  makea 


no  difference  that  the  words  were  in  print— they 
were  allowed  to  remain.  The  circumstance  that 
the  precise  amount  was  not  specified  does  not 
affect  the  principle;  questions  of  amount  may 
arise  where  the  rate  has  been  specified.  In  the 
present  case  there  is  no  difficulty.  It  was  not 
pleaded  in  the  court  below  that  the  claim  for  210 
tons  is  an  exorbitant  claim,  or  one  from  which  a 
deduction  ought  to  be  made.  The  vessel  was 
proved  to  have  been  capable  of  carrying  a  good 
deal  more,  and  there  was  no  allegation  tnat  any- 
thing ought  to  be  deducted  from  the  sum  awarded. 
Interloimtor  affirmed. 
Solicitors:  for  the  appellants,  fiftm^on and  TToXm- 
ford ;  for  the  respondents,  W,  and  H.  P.  6ha/rp. 


BOLLS   COUBT. 

Beportad  by  H.  Pkat,  Tbom ab  Bbstt,  and  G.  Wilbt  Enio, 
Eaqrs.,  Baniflten-at-Law. 

July  17  and  18, 1871. 

PbBK  v.  LiJlSEN. 

Ship— Oharter-parly— Lien  on  cargo  for  freight— 
Adverti$emeni  a$  general  ship'^Shipment  wUhout 
notice  of  charter'party, 
0.  and  Co.,  who  chartered  a  foreign  veesel  under  a 
charter-party,  vfhieh  provided  thai  the  captain 
should  have  a  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage,  adverUeed  the  veesel  as  a 
generaUhipttheadvertisemm^tinvitingapplicatione 
as  to  the  freight,  ^c,  to  he  made  "  to  0.  and  Oo. 
brokers"  The  plaintiffs  entered  into  an  agreement 
with  C  and  Oo.for  the  carriage  of  certain  goods  at 
a  certain  rate  of  freight,  and  put  the  goods  on 
hoard  without  notice  of  the  charter-party.     The 
captain  refused  to  sign  the  hiUs  of  hiding,  vacept 
subject  to  the  charter-party,  anddaimed  a  lien  on 
goods  for  expenses :    • 
Held,  that  the  plaintiffs  were  not  houndby  the  charter- 
party  as  they  had  no  notice  of  it  when  they  put  the 
goods  on  hoard,  and  thai  they  were  enUiled  to  have 
the  goods  returned  to  them  free  from  any  claim  by 
the  captain : 
Held,  also,  that  as  the  vessel  was  advertised  as  a 
general  ship,  the  plaintiffs  were  not  hound  to 
inquire  whether  it  was  subject  to  a  charter-parly 
or  not  (a) 
This  was  a  suit  by  a  firm  of  tea  merchants,  carry- 
ing on  business  m  the  city  of  London  under  the 
style  of  Francis  Peek,  Winch,  and  Co.,  against 
Larson,  the  master,  and  Bjorn,  the  owner,  of  the 
Norwegian  ship  Alliance,  praying  that  the  defen- 
dants might  be  restrained  from  sailing  with,  or 
removing  certain  packages  of  tea,  which  the  plain- 
tiffs had  put  on  board  the  ship,  and  that  they 
might  be  ordered  to  concur  in  the  transfer  of 
the  tea  into  the  pUdntiffs'  names  at  the  London 
Docks. 
The  circumstances  of  the  case  were  as  follows. 
In  Feb.  1870  Messrs.  Olaxton  and  Oo.  advertised 
the  AlUance  as  about  to  sail.    The  advertisement, 
so  far  as  material,  was  in  these  words : 

GUABANTaiD  FiBST  SfBINO  SHIP. 

To  aaU  March  1, 1870. 
Direot  for  St.  John.  N.  B. 
The  splendidand  faat  dipper  ill Wonce,  5-6tha in  Veritas 


(a)  As  to  the  liability  of  holders  of  bilU  of  lading  for 
claims  exihing  under  the  stiptOationa  of  a  chartar-pwty, 
aee  Gray  v.  Corr  (onto,  p.  115) ;  and  McLean  and  another 
V.  Fleming  (ante,  p.  160).— En.  ,  rvT  /> 
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and  coppered,  800  tons,  Niels  Larsen  oommander,  loading 
in  London  Books.  For  freight  or  pasaaffe  appW  to  J.  D. 
Claxton  and  Co.,  brokers,  5{,  Lawrenoe-Iane,  Cheapside. 

In  the  course  of  the  same  month,  the  plaintiff 
entered  into  an  agreement  with  Claxton  and  Co. 
for  the  carriage  of  149  packages  of  tea  from  Lon- 
don to  St.  John's  at  178.  6d.  per  ton  and  5  per  cent 
freight,  payable  at  St.  John,  primage  allowed. 
The  snm  payable  under  this  agreement  was 
102. 168. 8d.  less  5  per  cent,  primage.  The  tea  was 
delivered  ont  of  bond  and  pnt  on  board  the 
Alliance  on  the  1st  March,  a  receipt  being  given  to 
the  dock  company  by  the  mate. 

On  the  same  day  the  plaintiffs  presented  to 
Claxton  &  Co.  the  bills  of  lading  for  the  captain's 
signature. 

On  the  7th  March,  Claxton  &  Co.  returned  the 
bills  of  lading  unsigned,  inclosed  in  a  letter,  in 
which  they  stated  that,  owing  to  certain  unfounded 
rumours,  they  were  obliged  to  remove  the  Allicvnce 
from  the  berth,  and  that  they  would  be  glad  if  the 
plaintiffs  would  apply  to  Messrs.  Dahll  and  Co., 
the  agents  for  the  ship,  for  the  removal  of  their 
goods  from  the  ship. 

Thereupon  the  plaintiffs  immediately  applied  to 
Dahll  and  Co.  for  information  why  the  ship  was 
not  to  sail,  and  requested  their  goods  to  be  returned 
to  them.  And  they  were  then  informed  that,  in 
consequence  of  Claxton  and  Co.  being  unable  to 
carry  out  the  terms  of  their  charter-party,  the 
captain  claimed  a  lien  on  the  tea  for  expenses 
incurred  through  waiting  for  freight  and  bringing 
his  ship  into  dock. 

This  was  the  first  intimation  received  by  the 
plaintiffs  as  to  the  existence  of  any  charter-party 
affecting  the  ship.  They  at  once  made  further 
inquiries,  and  learned  that  the  ship  was  char- 
tered to  Claxton  and  Co.  by  a  charter-party,  dated 
the  27th  Jan.  1870,  which  provided  that  the  ship 
should,  with  all  convenient  speed,  proceed  to  a 
safe  loading  place  in  the  London  Docks,  and  load 
afloat  from  the  factors  of  the  charterers  a 
full  and  complete  cargo  of  lawful  merchandise, 
including  lucifer  matches,  acids,  and  gunpowder, 
the  freighters  binding  themselves  not  to  ship 
more  than  she  could  reasonably  stow  away,  and, 
being  so  loaded,  should  proceed  to  St.  John,  New 
Brunswick,  and  deliver  the  goods,  on  being  paid 
freight  as  follows : — 30«.  British  sterling  per 
British  register  ton,  five  guineas  gratuity  in  full 
of  all  port  charges  and  pilotage.  The  freight  to 
become  due  and  paid  in  cash  on  unloading,  and 
right  delivery  of  the  cargo.  The  charterer's  re- 
sponsibility to  cease  as  soon  as  such  difference  as 
might  exist  between  the  freight  payable  by  bills 
of  lading  at  St.  John,  and  the  freight  due  to  the 
vessel  in  virtue  of  the  charter-party  was  paid,  such 
difference  to  be  paid  the  captain  in  cash  on  sign- 
ing bills  of  lading.  The  captain  to  have  an  abso- 
lute lien  on  the  cargo  for  freight,  dead  freight,  and 
demurrage. 

The  captain,  on  being  formally  requested  to  sign 
the  bills  of  lading,  refused  to  do  so  except  subject 
to  the  charter-party,  and  he  also  refused  to  de- 
liver up  the  tea,  claiming  a  lien  on  it  for  expenses. 
Thereupon,  the  plaintiffs  instituted  the  present  suit. 

An  interlocutory  order  was  soon  afterwards 
made  in  the  suit  that  the  tea  should  be  removed 
to  London  docks  and  placed  there  in  bond,  in  the 
joint  names  of  the  solicitors  of  both  parties,  to 
abide  the  result  of  the  suit. 

The  cause  now  came  on  for  hearing. 


Sir  Richard  Bctggallay^  Q.C.  and  Marten  for  the 
plaintiff. — ^We  submit  that,  as  we  had  no  notice  of 
the  charter-party,  the  defendants  are  not  entitled 
to  the  lien  which  they  claim.  The  present  case, 
we  submit,  is  governed  by  PotiZ  v.  Birch  (2  Atk. 
621),  where  it  was  held  that  where  a  factor  makes 
an  agreement  for  the  hire  of  a  ship  with  the 
master  on  his  own  account  for  a  certain  sum  a 
month,  and  not  on  the  part  of  the  merchants,  his 
principals,  they  are  not  liable,  nor  their  goods  put 
on  board,  to  satisfy  the  master's  demand,  but  they 
are  liable  to  pay  the  &K$tor  for  the  cargo ;  and  as 
he  was  bound  by  the  charter-party,  which  gave 
the  master  a  specific  lien  on  the  goods,  he  had  a 
right  to  be  paia  in  the  first  place.  In  MiUkeU  v. 
Scaife  (4  Camp.  298),  where  a  ship  was  chartered 
for  a  particular  voyage  for  a  gross  sum  by  way  of 
freight,  and  the  captain  signed  bills  of  lading  for 
the  cargo  (which  was  the  property  of  and  con- 
signed to  a  third  person),  specifying  a  rate  of 
freight  amounting  to  a  less  sum  than  that  men- 
tioned in  the  charter-party,  it  was  held  that  the 
shipowner  had  no  lien  on  the  cargo  beyond  the 
freight  specified  in  the  bills  of  lading.  In  Fry  v. 
The  Chartered  Mercantile  Bank  of  India,  London, 
and  Ohina  (14  L.  T.  Bep.  N.  S."709;  L.  Bep.  1 
C.  P.  689),  where  a  vessel  was  chartered  to  ship 
cotton  to  a  certain  place  under  a  charter-party  con- 
taining the  stipulation,  "the  ship  to  have  a  lien  on 
cargo  for  freight,  31. 10«.  per  ton,  payable  on  right 
delivery  at  the  port  of  discharge;"  the  goods 
shipped  fell  short  of  a  full  cargo ;  the  bill  of  lading 
of  these  goods  stated  "  freight  to  be  payable  as 
per  charter-party;"  the  rest  of  the  cargo  was 
shipped  at  a  lower  freight,  and  the  defendants 
were  indorsees  for  value  of  the  bill  of  lading,  and 
it  was  held  that  the  plaintiffs  (the  owners  of  the 
vessel)  had  no  lien  on  the  goods  for  the  whole 
amount  of  freight,  and  that  the  provision  as  to 
freight  being  payable  as  per  charter-party  only  in- 
corporated the  charter-party  as  far  as  the  rate  of 
freight  was  concerned.  In  his  judgment  in  that 
case,  Montague  Smith,  J.  said  that  "  it  would  re- 
quire very  strong  words  to  render  the  defendants 
liable  for  the  freight,  payable  under  the  charter- 
party  for  the  whole  cargo."  Here  it  would  be  im- 
possible to  hold  the  shippers'  goods  liable  for  the 
whole  cargo,  as  they  had  no  notice  of  the  charter- 
party.    They  also  referred  to 

Howard  v.  Tucker,  1  B.  &  Ad.  712 ; 

Foster  v.  Colby,  3  H.  &  N.  705 ; 

Shand  v.  Sanderson,  28  L.  J.  278,  Ex. ; 

Sandeman  v.  Scurr,  15  L.  T.  Bep.N.  S.  608 ;  L.Hep. 
2  Q.  B.  86. 
Souihgale,  Q.C.,  /.  C.  Mathew  (of  the  Common 
Law  Bar),  and  F.  H.  Colt  for  the  defendants. — We 
contend  that  we  are  entitled  to  a  lien  on  the  goods 
in  question  for  general  freight.  The  plainti& 
knew  that  the  ship  was  a  foreign  ship,  and  might 
have  inferred  that  it  was  chartered.  By  the  charter- 
party  we  were  to  have  an  absolute  lien  on  the 
cargo  for  freight,  dead  freight,  and  demurrage. 
In  McLean  and  Hope  v.  Fleming  (L.  Bep.  2  So, 
App.  128 ;  ante,  p.  160)  dead  freight  is  defined  to 
be  simply  an  unliquidated  compensation  recover- 
able by  the  shipowner  from  the  freighter  for  defi- 
ciency of  cargo.    They  also  referred  to 

Kern  v.  Deslandes,  10  C.  B.,  N.  S.,  205 ; 
Blaikie  v.  Stemhridge,  6  C.  B.,  N.  S.,  894 ; 
Qladstons  v.  Birley,  2  Mer.  401 ; 
Champion  v.  ColvUle,  3  Bing.  N.  Gas.  17 ; 
BmaU  y.  Moatee,  9  Bhig.  574. 
No  reply  was  called  for. 
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My  IS, — ^LordBoMiLLT  said  that  the  case  tnnied 
npon  the  queBtion  whether  the  plaintiffs  had  notice 
of  the  charter-party,  and  whether  it  was  their 
duty  to  inquire  whether  there  was  a  charter-party 
or  not.  Bvery  person  who  had  notice  of  a  charter- 
party  was  bound  by  its  contents,  bat  until 
he  had  notice  of  the  charter-party  or  was  set 
Qfwn  inquiry,  he  was  not  bound.  All  that  the 
plaintiffs  knew  in  this  case  they  learned  from  the 
adyartisement,  which  would  have  led  anyone  to 
sappose  that  Messrs.  Claxton  and  Go.  were  the 
aeents  of  the  owner  of  the  ship,  and  not  the 
(£arterers  of  the  ship.  True  it  was  that  the  master 
could  not  enter  into  a  fresh  contract,  but  he  was 
boDud  to  sign  a  bill  of  lading  as  soon  as  he  re- 
ceiyed  the  goods  on  board.  He  ought  to  haye 
signed  the  bills  "  as  per  charter-party,"  and  then 
the  plaintiffs  would  have  been  put  on  inquiry  as  to 
the  charter-party.  How  was  a  shipper  to  get 
notice  of  a  charter-party  except  from  the  master 
on  board  the  ship  P  It  was  the  duty  of  the  master  to 
^yethat  notice  on  signing  the  bill  of  lading.  If  the 
plaintiffs  had  been  guilty  of  laches,  they  might  have 
lost  their  claim  to  relief,  but  there  was  no  such  thing 
in  this  case ;  the  moment  they  heard  of  the  charter- 
party,  they  refused  to  be  bound  by  it  and  de- 
manded back  their  goods.  No  authority  was  pro- 
duced to  show  that  persons  acting  as  the  plaintiffs 
had  done  could  be  bound  by  a  charter-party  of 
which  they  had  no  notice  at  Dhe  time  they  put 
iheir  goods  on  board.  Of  the  cases  cited  the  near- 
est to  the  present  case  was  SmM  v.  Moate$  (9  Bing. 
574).  But  that  was  nothing  more  than  this  :  the 
master  on  board  the  ship  had  goods  which  be- 
longed to  the  owner ;  that  is,  the  owner  had  a  lien 
on  them  and  the  master  chose  to  sell  those  goods 
tsd  to  treat  them  as  if  there  was  no  lien  on  them 
at  all ;  then  the  court  had  to  consider  which  of 
two  innocent  parties  was  to  suffer — whether  the 
man  who  sold  the  goods  as  his  own  gave  a  good 
title  to  them,  or  whether  he  could  only  sell  what 
he  himself  possessed,  which  was  subject  to  the 
lien  of  the  owner  of  the  vessel.  That  did  not 
Royem  the  present  case;  there  the  judge  said 
**  that  a  shipper  puttiofl:  his  goods  on  board  the  ship 
a  general  ship," — which  was  the  case  here — 
*'npon  the  faith  of  a  bill  of  lading  signed  by  a 
pereon  whom  the  owner  has  allowed  to  bear  the 
character  of  master,  would  be  entitled  to  re- 
oeiye  the  goods  at  the  end  of  the  voyage  upon 
payment  of  the  freight  reserved  by  the  bill  of 
lading,  may  be  readily  admitted,  as  well  upon  the 
reasonableness  of  the  proposition  itself  as  upon 
the  authority  of  the  cases  referred  to  by  the  plain- 
tiffs in  the  course  of  the  argument.*'  That  merely 
showed  that  if  the  master  had  signed  a  bill  of 
lading  for  these  goods  aimplicHer,  without  any 
notice  of  the  charter  party  the  shippers  would 
have  been  entitled  to  receive  the  goods  at  the  end 
of  the  voyage  upon  the  ordinary  payment  of  freight. 
Bnt,  in  the  present  case,  the  master  had  not  done 
that,  bnt  had  said  that  he  would  only  sign  the  bills 
of  lading  subject  to  the  charter-party.  Gould  that 
hind  a  shipper  who  then  beard  of  the  charter  party 
for  the  first  time  and  refused  to  be  bound  by  it  P 
Why  was  the  shipper  under  such  circumstances 
not  to  have  back  his  goods  P  He  had  entered  into 
no  contract,  and  the  effect  of  holding  him  to  be 
bound  by  the  charter  party  would  be  to  bind  him 
by  a  contract  into  which  he  had  not  only  not  en- 
tered, but  had  refused  to  enter,  and  which  was  of 
a  very  onerous  character,  to  be  carried  out  by  the 


owner  and  charterer,  and  of  the  existence  of  which 
he  had  had  no  previous  intimation.  His  Lordship 
was  of  opinion  that  such  a  decision  would  not  be 
according  to  equity.  That  was  not  the  doctrine  of 
notice  in  the  courts  of  equity.  The  doctrine  of 
those  courts  was  that  a  man  was  bound  by  notice 
whenever  he  had  either  distinct  notice,  or  such  in- 
formation as  should  set  him  on  inquiry  ;  and 
accordingly,  in  8maU  v.  Moates  (w*p.),  one  of  the 
persons  was  treated  as  having;  been  set  upon  in- 
quiry. But  there  was  nothmg  in  the  present 
case  to  set  the  plaintiffs  on  inquiry ;  the  advertise- 
ment was  simply  an  advertisement  of  a  general 
ship,  with  nothmg  about  it  to  suggest  such  a  thing 
as  a  charter-party.  Therefore  his  Lordship  was 
of  opinion  that  the  plaintiffs  were  not  bound  by 
the  charter-party,  as  they  had  not  received  any 
bill  of  lading,  and  no  transaction  was  completed 
between  the  parties,  and  as  they  knew  nothing  of 
the  charter-party,  and  had  no  notice  of  it,  and  were 
not  set  on  inquiry  as  to  whether  a  charter-party 
existed  or  not. 

Decree  oGCordmghf  iniheie/rTm  of  (he  prayer  of 
the  hiU. 

Solicitor  for  the  plaintiffs,  H.  O.  Stokes. 

Solicitors  for  the  defendants,  Pletos  and  Irvine. 


COUBT    OF    ADMIRALTY. 

Bepoirted  by  J.  P.  AtPorAU.,  Esq.,  Bazrist«r«t-Iiaw. 

Tuesday,  Nov.  28, 1871. 

Thb  Achillbs. 

Costs — Consent  to  a  motion — Practice. 
The  court  unll  not  give  the  costs  of  appearing  to  con* 
sent  to  a  motion  where  the  party  so  appearing  is 
not  in  any  way  prejudieedhy  ths  motion. 

This  was  a  suit  instituted  by  the  holders  of  a 
bottomry  bond  on  the  Achiues  and  her  cargo 
against  the  cargo  only. 

The  AchiXies  broke  down  on  her  voyage  home, 
and  her  master  chartered  the  EUen  Ashoowrt  to 
bring  the  car^  home.  The  AchilUs  and  her 
cargo  were  subieot  to  a  bottomry  bond.  On  the 
arrival  of  the  ElUn  Asheowrt  at  Liverpool  the  bond- 
holders seized  the  cargo.  The  consignees  refused 
to  receive  it,  and  thereupon  the  master  of  the 
EUen  Asheourt  discharged  the  cargo  under  the 
Mersey  Dock  Acts  Consolidation  Act  (21  &  22 
Yict.  c.  xcii),  s.  166.  The  owners  of  the  EUen 
Asheowrt  claimed  a  lien  on  the  cargo  for  freight, 
and  gave  notice  to  the  Mersey  Docks  and  Harbour 
Boara  to  detain  it  under  sects.  193  and  194  of  the 
same  Act. 

E.  C.  Olarkson  now  moved  the  court  for  an 
order  to  sell  the  cargo  for  the  benefit  of  all  parties, 
as  the  Mersey  Docks  and  Harbour  Board  nad  no 
power  to  do  so. 

Bruce  for  the  trustee  in  bankruptcy  of  the 
holders  of  the  bill  of  lading  consented,  and  claimed 
the  costs  of  appearing  on  the  motion. 

Olarkson  objected,  as  the  sale  was  for  the  benefit 
of  all,  and  the  trustee  of  the  holders  of  the  bill  of 
lading  was  not  in  any  way  prejudiced.  He  did  not 
appear  to  oppose  the  motion,  and  need  not  hav<> 
appeared  at  all. 

Sir  B.  Philliicorb.— There  is  no  practice  of  the 
court  by  which  I  can  give  Mr.  Bruce  his  costs. 
The  principle  on  which  costs  are  awarded  to  a 
party  appoariog  on  a  motion,  is  thac  he  appears  to 
protect  his  own  interests  from  something  in  the      t 
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motion  whieh  prejndioes  them.  Here  the  motion 
is  for  the  benefit  of  all  parties,  and  nobody  can  be 
prejudiced.  Mr.  Braoe'e  clients  oonld  have  com- 
munioated  their  consent  to  this  motion  without 
appearing  in  court.    I  cannot  give  costs  here. 

•Proctor  for  the  owners  of  the  Mien  Jahcourtt 
Ayrton. 

Proctor  for  the  holders  of  the  bill  of  lading, 
Btohes. 


Tuesday,  Dee.  5, 1871. 
The  Thukingia. 

OoUieion — Ohjeetion  to  registrar's  report-^Motion 
for  further  evidences-Affidavits — Practice, 

The  court  wUl  not  hear  further  evidence  in  objection 
to  the  reaistrar's  report,  unless  the  pa/rly  making 
the  application  can  satisfy  the  court  that  ths 
further  evidence  could  not,  by  proper  diligence, 
have  been  produced  before  the  registrar  and  met' 
chants,  or  that  they  asked  at  the  reference  for  an 
adjournment  to  produce  it,  and  were  refused. 

The  affidavit  in  supjport  of  a  motion  for  leave  to 
produce  fwiher  evidence,  where  the  object  is  to 
vary  the  evidence  alreackf  given,  sli^nUd  be  clear 
and  precise  as  to  the  witnesses  it  is  proposed  to 
caU,  and  the  nature  of  their  testimony. 

The  affidavit  of  alwitness,  who  is  not  tendered  for 
cross-examination,  and  who  deposes  to  a  fact 
material  to  the  inquiry  before  the  registrar  and 
merchants,  should  be  filed  before  the  hearing. 

The  adjournment  of  the  hearing  of  the  motion  fot  the 
eonvenienceof  counsel  does  notpredude  the  parties 
making  the  motion  from  filing  and  using  a  further 
affidavit. 

This  was  a  motion  for  leave  to  adduce  further 
evidence  on  the  hearing  of  the  objection  to  the 
registrar's  report  on  the  case.  The  Thuringia 
was  a  Oerman  steamer,  bound  for  Hamburgh,  and 
on  the  14th  Oct.,  1870  she  ran  into  the  English 
steamer,  /.  B.  Watt,  which  was  bound  from  Ham- 
burgh to  West  Hartlepool,  in  ballast.  The  colli- 
sion took  place  about  18  miles  north-west  of 
Heligoland,  and  the  master  and  crew  of  the  /.  B. 
Watt  abandoned  her,  and  went  on  board  of  the 
Thwringia.  The  Thuringia  was  arrested  at  the 
suit  of  the  owners  of  the  /.  B.  Walt,  and  the 
case  was  heard  before  the  Judge  of  the  Achniralty 
Court,  and  he  found  that  the  Thwringia  was 
solely  to  blame,  and  referred  the  question  of 
damages  to  the  registrar  and  merchants.  The  case 
was  heard  before  them,  and  the  question  at  issue 
was  whether  the  master  and  crew  of  the  J,  B. 
Watt  were  or  were  not  justified  in  abandoning  her 
after  the  collision,  and  on  this  question  evidence 
was  called  on  b^lf  of  both  plaintiffs  and  de- 
fendants. For  the  plaintiSs,  the  master,  the  chief 
officer,  the  carpenter,  the  boatswain,  a  seaman  of 
the  J.  B.  Watt,  and  a  pilot  who  was  on  board  of 
her  as  a  passenger  were  called.  The  evidence  of 
these  witnesses  went  to  show  that  the  J.  B,  Watt 
was  severely  damaged  by  the  collision,  and  that 
at  the  time  they  left  her  she  was  making  water  fast, 
and  they  ail  oonsidered  that  it  would  have  been 
tmsafe  to  remain  on  board  of  her.  The  engineers 
of  the  /.  B,  WaU  were  not  called.  On  behalf  of 
the  defendants,  the  chief  mate,  the  second 
engineer,  and  the  pilot  of  the  Thuringia  were 
called.  Thev  proved  that  there  was  a  good  deal 
of  water  in  the  hold,  and  that  the  boilers  had  a 
pressure  of  801bs.  to  the  square  inch,  and  that 
the  donkey  engine  was  not  going,  and  that  these 


things  were  called  to  the  attention  of  the  engineers 
of  the  J.  B,  Watt,  and  that  thereupon  the  donkey 
engine  was  set  going  by  them.     As  part  of  the 
defendants'    proof,    the   registrar    admitted    an 
affidavit  of  M.  Senez,  a  second  captain  in  the 
French  navy,  who  was  not  tendered  for  cross- 
examination.    This  affidavit  was  not  filed  before 
the  hearing,  but  was  produced  at  the  opening  of 
the  defendant's  case,  no  notice  having  been  given 
that  such  evidence  was  going  to  be  given.     The 
affidavit  was  objected  to  on  behalf  of  the  plidntiffs, 
but  was  admitted  by  the  registrar,  who  offered  to 
adjourn  the  hearing  to   give   the   plaintiffs  an 
opportunity  of  answering  it,  or  of  considering 
what  course  to  pursue ;  as  a  matter  of  fact,  the 
hearing  was,  at  the  end  of  the  first  day  when  ibis 
affidavit  was  produced,   adjourned    for   a  week. 
The  plaintiffs  did  not  accept  the  offer  of  adjourn- 
ment, nor  did  they  at  the  next  hearing,  or  at  any 
time,  produce  any  evidence  before  the  registrar  to 
oontradict  the  evidence   of   M.    Senez.       From 
his  deposition  it  appeared  that  he  was  second  in 
command  of  the  French  ship  of  war,  L'Heroine, 
which  was  then  cruising  in  company  with  the 
French  fleet  in  the  neighbourhood  of  Heligoland, 
Between  two  and  three  o'clock  in  the  afternoon, 
owing  to  certain  manoeuvres  which  appeared  aus- 
pioiouB  on  the  part  of  a  larg^e  steam  vessel  (which 
was  the  Thuringia),  L* Heroine  was  ordered  by  the 
French  Admiral  to  prooeed   towards  her.    The 
Thuringia  steamed  away,  and  he  then  observed  the 
/.  B,  Watt,  apparently  damaged  by  a  collision. 
He  did  not  go  on  board,  but  saw  the  place  where 
she  had  been  damaged,  and  said  that  it  was  not 
below  the  water  line,  and  that,  although  she  was 
struck  abaft  the  bridge,  and  was  down  in  the 
water  astern,  she  was  not  so  in  any  extraordinary 
degree.     L'Heroine  remained  for  about  twenty- 
five  minutes  near  the  /.  B,  Wall,  and  then  steamed 
away  again  to  rejoin  the  French  fleet.  He  said  he 
continued  to  watch  the  J.  B.  Watt,  and  that  at 
half-past  five  o'clock,  at  which  time  they  were 
twelve  miles  away  from  her,  she  was  still  afloat. 
He  was  not  allowed  to  go  on  board,  as  his  captain 
(now  Admiral  Bruat)  thought  the  «r.  B.  Waltimghl 
be  in  a  sinking  state.     They  returned  to  look  for 
her  the  next  day,  but  could  not  find  her.     He 
further  stated  that  the  weather  was  at  the  time 
very  fine,  the  sea  was  calm,  that  there  was  hardly 
any  wind,  and  that  the  same  kind  of  weather  con- 
tinued during  the  night  and  the  next  day,  and 
that  the  J,  B.  Watt  was  eighteen  miles  from  Keli- 
goland.    A  Captain  Petley,  B.N.,  was  also  called 
by  the  defendants  to  prove  that,  if  the  J,  B.  Wait 
had  been  got  to  Heligoland,  she  might  have  been 
run  into  shoal  water,  and  temporarily  repaired 
there.    The  defendants  had  no  notice  before  the 
reference  that  this  evidence  would  be  given.      On 
this  evidence  the  registrar,  on  June  13th,  reported 
that  the  master  and  crew  of  the  /.  B.  Watt  were 
not  justified  in  abandoning  her ;   that  they  had 
Idt  the  engines  in  a  highly  dangerous  state  for 
low  piesBure  engines,  and  that  she  miffht  have 
been  got  to  Heligoland  or  some  other  pTooe,  and 
there  temporarily  repaired;  and  that,  therefore, 
the  owners  of  the  Thuringia  were  only  liable  for  the 
amount  it  would  have  cost  to  repair  the  /.  B.  WcUl 
had  she  been  taken  into  port,  and  that  that  amount 
was  27501. ;   her  value  was  about  15,0002.      The 
report  was  filed  on  June  15.    From  this  report 
the  plaintiffs  appealed,  and  now  moved  the  oourt 
for  leave  to  adduce  farther  evidence  on  the  hearinic 
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of  the  petition  on  objection.  Two  affidavits  were 
filed ;  one,  sworn  by  the  plaintiffs  proctor,  was  as 
follows : — 

L  H«BX7  Graham  Stokes,  of  Dootors*  Oommons,  proctor, 
make  oath,  and  lay  as  follows : 

1.  I  am  prootor  for  tbe  plaintiif  in  this  cause,  and  as 
mch  proctor  I  attended  the  reference  before  the  registrar 
and  merchants  held  in  this  oanse. 

2.  The  plaintiffs  in  this  cause  claimed  to  reooTer  from 
the  defendants  as  for  a  total  loss  of  the  steamer,  J.  B, 
Wait ;  bnt  the  registrar  in  his  report  has  reported  against 
the  olaim  for  a  total  loss,  upon  the  ground  that  the 
J.  B.  Wait  was  improperly  abandoned  by  the  master 
and  crew. 

3.  The  evidence  at  the  reference  on  the  part  of  the 
plaintiffs  was  taken  by  the  oral  examination  of  witnesses. 
At  the  end  of  the  plaintiffs'  case,  an  information  made  by 
one  M.  Senez,  an  officer  in  the  French  navy  on  board  a 
French  frigate  named  L* Heroine,  was  tendered  in  ivi- 
denoe  by  the  defendants.  The  defendants  had  not 
prerionaly  filed  this  affirmation,  nor  given  any  notice  to 
the  plaintiffs  of  their  intention  to  tender  any  snch  evi- 
dence, nor  had  the  plaintiffs  any  knofvledc^e  that  any  snch 
evidence  would  be  tendered.  Tbe  admission  of  such 
affirmation  was  objected  to  by  counsel  for  the  plaintiff, 
bat  such  affirmation  was  admitted  by  the  registrar.  I 
have  perused  the  shorthand  writer's  notes  of  what  took 
plaoe  on  the  occasion,  and  therefrom  and  from  my  own 
recollection  I  verily  believe  that  no  offer  was  made  to 
adjourn  the  reference  for  the  purpose  of  producing  the 
aaid  M.  Senez  for  cross-examination ;  nor  was  it  suggested 
by  the  defendants  that  they  had  it  in  their  power  to  pro- 
duee  the  said  M.  Senez,  he  not  being  within  the  jurisdic- 
tion of  the  ooort. 

4.  From  the  registrar's  reasons  annexed  to  his  report, 
I  verily  believe  that  he  attached  great  weight  to  the  evi- 
dence ot  the  said  M.  Senez,  and  in  a  great  manner  formed 
his  opinion  on  the  case  therefrom. 

5.  From  inquiries  which  I  have  caused  to  be  made  on 
the  part  of  the  plaintiff  since  the  registrar  made  his  re- 
port, I  believe  that  if  leave  be  given  to  the  plaintiffs  to 
adduce  further  evidence  on  the  hearing  of  their  petition 
in  objection  to  the  report,  they  will  be  able  to  addaoe 
■trong  evidence  showing  that  the  said  M.  Senez  formed 
the  opinion  expressed  in  his  affirmation  on  erroneous  and 
insuffioient  grounds,  and  showing  that  at  the  time  when 
the  said  frigate  L* Heroine  fell  in  with  the  J.  B.  Watt,  she 
(the  said  J.  B.  WtUt)  was  in  a  sinking  condition  and 
incapable  of  being  taken  to  Heligoland,  or  elsewhere. 

6.  I  further  say.  that  it  was  not  until  the  hearing  of  the 
■ud  reference  that  the  plaintiffs  had  any  notice  or  know- 
ledge that  the  defendants  were  about  to  suggest  that  Heli- 
gCMad  was  a  plaoe  where  the  J.  B,  Watt  could  have  been 
taken  and  temporarily  repaired.  From  inquiries  I  have 
caused  to  be  made  since  tbe  said  reference,  I  verily 
believe  that  if  leave  be  given  to  the  plaintiffs  to  advance 
further  evidence,  they  will  be  able  to  prove  that,  even  if 
the  J.  B.  Watt  could  have  been  taken  to  Heligoland,  there 
was  no  plaoe  there  where  she  could  have  obtained  shelter, 
and  no  plaoe  where  or  by  means  of  which  she  could  have 
been  temporarilv  repaired,  bat  on  the  contrary,  that  she 
mast,  if  taken  there,  have  been  broken  up. 

7.  I  further  say,  that  I  have  been  informed  and  believe 
that  the  first  and  second  engineers  of  the  J.  B,  Watt 
were  absent  from  this  country  on  foreign  voyages  at  the 
time  of  the  said  reference.  They  had  been  examined  and 
cross-examined  as  witnesses  at  the  hearing  of  the  cause, 
bat  owing  to  their  absence  aforesaid,  they  having  re- 
■pectively  left  this  country  in  the  month  of  March,  1871, 
it  was  impossible  to  produce  them  at  the  reference.  I 
believe  tlmt  the  plaintiffs  will  be  able  to  avail  themselves 
of  tbe  evidence  of  snch  engineers  if  such  leave  be  given 
SB  aforesaid,  and  that  tl^  evidence  will  benefit  the 
plaintiffs.  I  am  farther  informed  and  believe  that  the 
legittrar  was  in  error  in  thinking  that  the  engines  of  the 
J.  B.  Watt  were  low  pressure  engines. 

8.  I  say  that  the  plaintiffs  are  desirous  that  leave 
•hoold  be  given  to  them  to  adduce  further  evidence  upon 
the  hearing  of  their  said  petition. 

Sworn,  Ac.  H.  G.  Stokes. 

Another  affidavit  was  filed  by  the  plaintiff,  sworn 
by  G.  J.  Hogg,  theplaintiff's  agent,  who  stated 
that  he  had  gone  to  Heligoland  after  the  reference, 
and  bad   seen   the   harbour   master   there,  who 


showed  him  a  letter  from  Messrs.  Pritcbard  and 
Sons,  the  defendants'  proctors,  asking  him  (tbe 
barboor  master)  to  swear  an  affidavit  to  tbe  effect 
that  snob  a  ship  as  tbe  /.  B,  Wait,  in  tbe  condition 
she  was  after  tbe  collision,  ooold  have  been  beached 
and  repaired  there,  and  inclosing  an  affidavit  to 
that  effect.  From  Mr.  Hogg's  affidavit,  it  appeared 
that  the  harboar  master  bad  refused  to  do  this, 
and  was  of  opinion  that  sncb  a  ship  could  only  be 
put  on  shore  there  for  tbe  purpose  of  saving  her 
cargo,  and  Mr.  Hogg  further  affirmed  that,  from 
information  received,  be  believed  that  it  would 
have  been  impossible  to  have  repaired  tbe  /.  B. 
Watt  at  that  place  (a). 

Butt,  Q.C.  for  tbe  plaintiffs,  in  support  of  tbe 
motion. — It  is  now  the  rule  that  further  evidence 
is  only  admitted  on  good  ground  shown.  Tbe  dif- 
ference between  the  amount  allowed  and  tbe 
amount  of  value  is  12,000{.  In  an  application  to 
admit  further  evidence,  tbe  amount  is  of  importance 
when  it  is  remembered  that  tbe  parties  appear 
before  tbe  registrar  without  pleading  or  particu- 
lars. We  did  not  know  certain  facts  on  which 
they  relied,  which  we  should  have  known  if  there 
bad  been  pleadings.  Tbe  evidence  that  the  ship 
mieht  have  been  taken  to  Heligoland  and  beached 
took  us  by  surprise.  We  wish  to  show  tbe 
impossibility  of  this.  We  knew  nothing  with  re- 
spect to  tbe  excessive  steam  pressure  on  tbe  boilers. 
The  registrar  assumed  that  they  were  low  pres- 
sure engines,  whilst  tbev  were  not.  [Sir  B. 
Philumobe. — ^Did  you  make  any  application  to 
tbe  registrar  and  merchants  to  adjourn  or  to 
hear  evidence  on  these  points?]  We  bad  no 
reason  to  disbelieve  tbe  evidence  there  given,  but 
we  have  since  found  it  to  be  untrue,  and  our  affi- 
davits set  this  out.  Tbe  affidavit  of  M.  Senez 
ought  not  to  have  been  admitted.  He  ought  to 
have  been  produced  for  cross-examination.  We 
wish  to  produce  further  evidence  to  show  tbe  state 
of  tbe  /.  B,  Wait  when  U Heroine  came  up.  Tbe 
report  seems  to  find  that  tbe  engineers  neglected 
their  duty  in  leaving  tbe  engines  as  they  did,  and 
we  wish  to  call  evidence  to  show  bow  this  really 
was.  We  bad  no  knowledge  of  any  charge  against 
the  engineers.  Our  case  was,  that  tbe  injury  to 
tbe  ship's  bottom  was  such  that  she  must  have 
gone  down  before  we  could  have  got  into  a  place 
of  safety.  [Sir  R.  Phillimorb. — If  you  bad  made 
any  application  for  adjournment,  I  should  go  a 
long  way  with  you.  I  object  to  tbe  system  of 
going  before  tbe  registrar  and  not  applying  at 
the  time;  letting  everything  be  finished  and 
then  objecting  to  tbe  report  and  tx7ing  to  get 
in  fresh  evidence.  I  always  require  very  strong 
affidavits  showing  why  tbe  evidence  was  not  pro- 

(a)  Sir  John  Karaldke  ohjected  to  this  affidavit  being 
received  at  all,  on  the  ground  that  the  hearing  of  this 
motion  had  been  originiuly  fixed  for  Tuesday,  Nov.  28th, 
and  was  only  postponed  for  convenienoe  of  counsel,  and 
this  affidavit  had  been  filed  since  (on  Friday,  Deo.  1st). 
It  is  not  right  practice  that,  after  a  motion  has  stood  over 
which  would  have  been  heard  but  for  the  absence  of 
counsel,  that  a  fresh  affidavit  should  be  filed. 

Butt,  Q.C.  con^a.— The  defendants  would  have  been  in 
no  worse  position  if  the  motion  had  stood  in  to-day's 
paper.  The  affidavit  would  then  have  been  admissible, 
and  a  mere  adjournment  cannot  affect  the  question.  The 
practice  in  this  court  usually  is,  that  notice  of  motion  is 
given  and  then  the  affidavit  is  filed. 

Sir  B.  Phillimorb.— I  think  I  must  admit  this  affi- 
davit, subject  to  all  objectionB  to  the  affidavit  itself,  and 
subject  also  to  any  postponement  which  Sir  John  Karalake 
may  require  to  answer  it.  ^.^  ^ 
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dnoed  at  the  hearing.]  We  are  entitled  to  great 
indolgenoe,  on  the  ground  that  we  had  no  means 
of  knowing  the  issue  that  they  were  about  to  raise. 

Olcvrhson,  on  the  same  side. — ^The  report  finds 
that  she  could  have  been  taken  to  Heligoland,  and 
when  there  ooald  have  been  beached  and  repaired. 
If  we  were  surprised  on  one  or  both  of  these  ques- 
tions we  are  entitled  to  a  further  heariug.  Senez' 
affidavit,  should  have  been  filed  in  the  usual  way 
before  hearing.  It  is  a  serious  thing  to  ask  for  an 
adjournment.  If  the  affidavit  had  been  duly  filed 
we  could  have  communicated  with  the  other  French 
officers  on  board  L* Heroine,  It  is  material  to  see 
how  she  could  have  been  repaired  at  Heligoland. 
[Sir  E.  Phillimoeb. — The  great  difficulty  in  the 
way  of  youi'  application  is  this  ;  the  issue  before 
the  registrar  was  whether  your  crew  was  justified 
in  abandoning  the  vessel ;  notice  was  cciven  to  you 
that  you  must  produce  the  evidence  of  all  those 
persons  knowing  any  thing  about  the  navigation  of 
the  ship.  No  application  was  made  for  Mljoum- 
ment.  You  do  not  appeal  on  the  ground  that  the 
registrar  was  wrong  on  the  facts  which  he  finds, 
but  that  there  is  further  evidence  behind.  There 
must  be  some  strict  practice  on  this  poin^.  I  have 
always  held  that  further  evidence  shall  not  be 
admitted  unless  it  can  be  shown  that  it  could  not 
have  been  produced  at  the  hearing  below,  or  that 
yon  had  no  means  of  getting  it  at  the  time.]  The 
evidence  shows  that  the  only  means  of  repairing  was 
by  beaching,  and  this  was  impossible,  as  we  are  pre- 
pared to  show.  [Sir  E.  PHiLLiMORB.—The  registrar 
did  not  refuse  to  adjourn,  nor  did  be  improperly 
admit  or  refuse  evidence.]  I  objected  to  Senez' 
evidence  being  admitted,  and  this  put  it  on  the 
other  side  to  offer  to  produce  him,  and  not  upon 
me  to  ask  for  an  adjournment  to  produce  him.  If 
we  can  prove  by  further  evidence  that  the  ship 
was  sinking,  it  would  be  a  miscarriage  of  justice 
to  refuse  to  admit  the  evidence.  If  we  ought  to 
have  produced  this  evidence  at  the  reference,  it  is 
now  only  a  question  of  costs. 

Sir  i7.  Karslake,  Q.C.,  for  the  defendants. — 
The  lule  as  to  surprise  in  the  common  law  courts 
is,  that  to  get  a  new  trial  it  must  be  shown  that 
the  side  applying  did  not  know  and  had  no  means 
of  knowing  facts  which  were  given  in  evidence  for 
the  first  time  at  the  trial.  Senez*  statement  was 
read  the  first  day,  and  the  plaintiffs  should  have 
applied  for  time  to  answer  it.  The  fact  as  to 
beaching  was  no  surprise;  it  was  cross-examined 
to.  The  engineers  were  examined  at  the  hearing 
of  the  principal  cause,  and  ought  to  have  been 
before  the  registrar.  Surprise  does  not  mean  the 
not  seeing  the  necessity  of  keeping  witnesses  in 
England.  There  is  no  information  in  the  affidavit 
of  Stokes  to  show  that  they  can  alter  the  effect  of 
Senez'  evidence.  They  knew  that  we  were  going 
to  prove  that  she  could  have  been  saved  if  she  had 
not  been  abandoned.  She  must  have  been  taken 
ashore  to  be  saved.  It  is  a  first  principle  that, 
when  a  case  is  tried  upon  a  particular  issue,  and 
without  any  imputation  of  unfairness,  it  was  not 
right  to  come  afterwards  and  say  there  is  a  further 
evidence,  and  a  consequent  right  to  a  fresh 
hearing. 

W.  &.  F.  PhilUmore  on  the  same  side: — The 
nature  of  the  defence  must  have  been  known  to 
the  plaintiffs.  We  are  not  bound  to  file  Senez' 
affidavit  before  the  plaintiffs'  witnesses  had  been 
cross-examined.  It  was  put  in  as  soon  as  our  case 
was  b^nn. 


Olarkton,  in  reply.—It  is  a  standing  rule  in  this 
court  that  a  party  may  call  upon  the  other  ude  to 
produce  a  witness,  who  has  made  an  affidavit,  for 
cross-examination.  The  report  finds  facts  on  im- 
proper evidence,  and  we  may  fairly  say  we  were 
taken  by  surprise. 

Sir  B.  Phillimoke.— This  is  an  application  to 
the  court  in  the  case  of  an  obieotion  to  the  report 
of  the  registrar,  assisted  by  merchants,  to  ^o^ 
the  admission  of  fresh  evidence  on  an  appeal  from 
that  report.  That  the  court  has  power  to  admit 
fresh  evidence  is  unquestionable  since  the  decision 
of  the  Privy  Council  (see  Ths  Flying  Fish,  B.  &  L. 
436,  442 ;  12  L.  T.  Bep.  N.  S.  619),  but  never- 
theless it  is  a  power  which  the  court  ought  in  my 
judgment  to  exercise  with  great  caution,  and  I 
think  I  do  not  go  too  far  in  saying,  with  great 
reluctance.  It  certainly  is  for  the  interests  of 
justice  that  no  person  should  be  deprived,  by 
reason  of  surprise,  of  the  means  of  making  a  fair 
and  just  statement  of  his  case;  but  it  is  no  less 
for  the  interests  of  justice  that  no  person  should 
be  enabled,  after  having  gone  to  a  fair  trial,  to  patch 
up  the  defects  which  that  trial  has  disclosed  in 
his  case  by  new  evidence  before  another  tribunal. 
It  is  manifest  that  there  is  no  door  more  widely 
open  than  that  which  I  have  mentioned.  In  this 
case  the  application  to  the  court  is  founded  on  an 
affidavit  which,  though  it  does  not  expressly  use 
the  term  **  surprise/'  contains  averments  from 
which  the  court  is  to  infer  that  upon  material 
points  upon  which  the  decision  of  the  court  below 
turned,  the  plaintiffs  at  the  reference  were  sur- 
prised, and  that  therefore  they  were  unable  to 
state  their  case  as  fairly  and  fully  as  they  other- 
wise would  have  been  enabled  to  do.  One  of  the 
first  questions  which  every  court  of  justice  must 
look  to  in  an  application  of  this  kind  is  the  ques- 
tion of  dates.  I  find,  upon  referring  to  the 
minutes,  that  the  decision  of  the  registrar,  assisted 
by  merchants,  took  place  in  June,  and  that  the 
registrar's  report  was  filed  on  the  15th  of  that 
month.  No  application  is  made  to  the  court  till  the 
middle  of  November  for  the  introduction  of  new 
evidence,  and  that  is  a  circumstance  of  light 
materiality  in  determining  the  judgment  of  the 
court.  Turning  to  the  affidavit  to  which  I  have 
referred,  it  is  stated  that  at  the  end  of  the  plain- 
tiff's case  an  affirmation  made  by  one  M.  Senez, 
an  officer  in  the  French  navy,  on  board  a  French 
frigate  called  L' Heroins,  was  tendered  in  evidenoe 
by  the  defendants,  and  that  the  defendants  had 
not  previously  filed  this  statement  or  affirmation, 
or  given  any  notice  to  the  plaintiffs  of  the  pro- 
duction of  any  such  evidence.  The  reception  of 
this  affirmation  in  evidence  by  the  registrar  is 
now  made  a  ground  for  the  introduction  of  farther 
evidence.  It  appears  now,  from  the  statement  of 
counsel,  and  from  the  evidence  before  the  oonrt, 
that  it  was  correctly  stated  that  the  affirmation  of 
M.  Senez  was  not  filed  before  the  hearing  of 
the  cause  before  the  tegistrar  and  merchants,  and 
it  should  have  been  so  tiled,  I  think.  I  think,  also, 
that  it  is  impossible  to  read  the  report  of  the 
registrar  without  seeing  that  he  attached  weight, 
and  in  some  degree  founded  his  report  on 
the  evidence  of  M.  Senez.  Now  M.  Senez 
was  an  officer  in  the  French  navy,  under  the 
command  of  Admiral  Bruat  at;  the  time,  and  his 
evidence  went,  in  effect,  to  this — that  he  came  up 
to  the  </.  B.  Wait  after  the  collision,  and  that  in 
his  opinion  when  he  so  came  up  the  appearance  of 
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the  Teasel  was  such  as  to  lead  him  to  think  that 
she  was  not  in  a  sinking  state  at  the  time,  and 
might  have  been  saved.  Inasmuch  as  the  main 
issoe  submitted  to  the  registrar  and  merchants 
was  whether  or  not  the  crew  were,  in  the  oironm- 
atances  of  the  case,  justified  in  abandoning  their 
vessel  as  they  did  immediately  after  the  collision, 
it  cannot  be  denied  that  this  is  an  affidavit  of 
importance ;  and  unquestionably,  if  the  plaintiffs 
bad  made  any  application  to  the  registrar  and 
merchants  that  they  might  have  had  any  oppor- 
tunity of  cross-examining  the  maker  of  the  affidavit, 
or  if  they  had  made  an  application  for  an  adjourn- 
ment in  order  that  they  might  have  time  to  con- 
sider what  course  to  pursue,  and  such  application 
had  been  refused,  I  shoula  have  no  hesitation 
whatever  in  granting  the  present  motion.  But  no 
such  application  was  made.  On  the  contrary,  the 
registrar  informs  me  that  he  offered  the  parties 
to  have  an  adjournment  for  the  purpose  of  con- 
sidering what  course  they  would  pursue,  and  that 
that  offer  was  rejected.  As  a  matter  of  fact,  it 
appears  that  after  the  introduction  of  this  affidavit 
there  was  an  adjournment  for  a  whole  week,  and  that 
this  affidavit  of  M.  Senez  was  brought  to  the  atten- 
tion of  the  opposite  side,  not  indeed  t  w  o  or  three  davs 
before,  or  one  day  before  the  reference,  as  it  ought 
to  have  been  strickly  speaking,  but  still  on  the 
day  upon  wbicb  the  reference  was  first  heard. 
I  do  not  find  in  the  affidavit  of  Mr.  Stokes  that 
there  is  that  amount  of  precise  statement  which 
the  court  requires  on  a  point  of  this  description. 
The  language  of  the  affidavit  is  very  vague  in  a 
case  where  it  ought  to  be  as  precise  as  possible.  It 
states  that  the  plaintiffs  will  be  able  to  adduce 
strong  evidence  showing  that  M.  Senez  formed  his 
qiinion  on  erroneous  grounds,  but  it  does  not  state 
with  the  amount  of  precision  reauisite  the  witnesses 
who  are  to  be  brought  forward  to  show  this,  nor 
does  it  in  any  way  indicate  the  nature  of  their 
evidence  with  regard  to  this  point ;  it  should  also 
be  remembered  that  the  registrar  did  not  form 
his  opinion  on  M.  Senez'  evidence  alone.  The 
second  point  urged  by  the  plaintiffs  is,  that 
they  haa  no  notice  that  the  defendants  were  about 
to  suggest  that  Heligoland  was  a  place  where  the 
/.  B,  Wait  could  have  been  taken  and  temporarily 
repidred ;  and  again,  that  is  stated  in  the  vaguest 
possible  manner  on  the  affidavit.  Now  there  is,  I 
tiiink,  some  mistake  in  the  argument  of  counsel  on 
this  point.  I  cannot  discover  in  any  part  of  the 
registrar's  finding  any  statement  that  the  vessel 
must  necessarily  nave  been  taken  to  Heligoland  in 
order  to  be  beached,  which  seems  to  have  been 
assumed  throughout  the  whole  of  the  arguments 
which  have  been  addressed  to  me.  The  statement  is, 
that  she  mighthavebeen  taken  toHeli^land,which 
was  distant,  I  think,  about  eighteen  miles,  and  that 
there  proper  measures  might  have  been  taken  by 
which  the  leak  might  have  been  stopped,  so  as  to 
have  enabled  her  to  go  on  to  another  port,  where 
permanent  repairs  might  have  been  effected.  A 
thurd  point  was  taken,  that  the  opinion  of  the 
registrar  and  merchants  was  partly  founded  on 
the  evidence  of  the  engineer  and  other  witnesses 
from  the  Thwringia,  and  that  the  first  and  second 
engineers  of  the  /.  B,  Watt,  although  examined  in 
the  principal  cause  when  heard  before  this  coturt, 
were  absent  from  this  country  on  foreign  service 
at  the  time  of  the  reference,  and  that  it  was  impos- 
sible to  call  them,  I  have  already  said  that  the 
main  issue  which  the  parties  knew  they  had  to 


meet  before  the  registrar  and  merchants  wa8» 
whether  or  not  the  crew  of  thcf  J,  B.  Watt  were  or 
were  not  justified  in  leaving  her  directly  after  the 
collision;  and  it*  is  impossible  to  entertain  the 
slightest  doubt  that  the  knowledge  of  the  nature  of 
the  issue  must  have  admonished  those  who  had  to 
prove  the  negative,  that  the  most  important  wit- 
nesses they  could  adduce  would  be  the  ongineers  ; 
and  it  cannot  avail  now  on  an  application  for  the 
introduction  of  new  evidence  to  say,  if  we  had 
known  that  reliance  could  have  been  placed  on 
the  examination  of  the  engineers  as  to  the  state 
of  the  low  pressure  and  the  general  machinery  of 
the  ship,  we  should  have  produced  the  absent 
witnesses,  and  we  now  ask  leave  to  produce  them 
in  the  Court  of  Appeal,  because  we  beliove  that 
we  shall  be  able  to  avail  ourselves  of  the  evidence. 
On  the  whole,  I  am  satisfied,  looking  to  all  the 
circumstances,  that  the  court  ought  not  to  admit 
the  introduction  of  fresh  evidence  on  the  ground 
of  surprise,  which  is  in  reality  the  ground  on 
which  the  application  is  founded  in  this  case.  I 
am  of  opinion  that  the  applicants  have  not  brought, 
themselves  within  the  conditions  of  the  rule  which 
I  have  determined  to  observe  in  all  applications 
of  this  description,  namely,  that  they  must  satisf  v 
the  court  that  the  evidence  which  they  now  seek 
to  introduce,  could  not,  by  proper  diligence  and 
by  proper  application,  have  been  produced  in  the 
court  below.  I  must,  therefore,  reject  this  appli- 
cation with  costs,  but  I  think  it  right  to  say  that 
this  is  a  matter  in  which,  if  you  ask  for  leave  to 
appeal,  I  will  grant  it. 

Proctors  for  the  plaintiffs  Dyke  and  Stokea. 

Proctors  for  the  defendants,  Fritchard  and  Sons, 


Dec.5,  9, 12,  and  19, 1871. 
Thb  Citt  of  Bubnos  Atkbs. 

OoUieion—Meaawreof damages— Demurrage^Time 
and  rate—B^erenee  to  registrar  and  merchatUs— 
Objection  to  registrar's  report. 

In  a  cause  of  limitation  of  liability  arising  out  of  a 
coUision,  where,  the  fund  in  oowrt  being  insufficient 
to  satisfy  the  clams  against  U,  a  reference  has 
been  made  to  the  registrar  and  merchants  to  assess 
the  damages  as  to  time  and  rate,  the  court  wUl 
review  the  registrar's  report  and  correct  it,  if  U 
should  appear  that  anyportioru  of  the  report  are 
founded  on  what  the  court  deems  to  bean  erroneous 
view  of  the  evider^ce. 

Demurrage  is  allowed  to  tlis  owners  of  a  ship 
damaged  by  collision  during  ihe  time  that  she  hds 
beennecessarily  delayed  for  the  purpose  of  effecting 
the  repairs  rendered  requisite  by  the  collision,  and 
of  transacting  business  unquestionably  connected 
vfiih  the  collision. 

As  i/te  master  has,  in  some  circtMnstanees,  the  duty 
cast  upon  hvm  of  acting  as  agent  for  the  cargo  as 
weUcu\the  ship,the  making  a  protect  and  obtain- 
ing the  r^ecessary  official  documents  in  a  foreign 
port  relating  to  the  damage  done  to  both  ship  and 
cargo  is  busir^ess  unquestionahly  connected  with 
the  collision.  Delay  in  their  preparation  caused  by 
the  dilaioriness  of  the  foreign  authorities,  and  by 
fho  default  of  the  master,  is  chargeable  to  the 
collision. 

Queers,  whether  trans-shipment  and  forwarding  of 
cargo  can  be  said  to  be  business  connected  with  the 
collision. 
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The  usual  rate  ofdemwrrage  aUnwedto sieamveaeeU 
of  the  ordinary  dasB,  carrying  cargo,  is  6d.  per 
ion  on  the  gross  tonnage,  or  9d.  per  ton  on  the  net 
tonnage,  per  day.  This  estimate  is  arrived  at  by 
douhhng  the  amomU  of  the  wages  of  the  crew  and 
of  the  cost  of  their  provisions,  so  as  to  include 
both  expev^itxMre  and  loss  of  trade. 
This  was  an  objection  to  the  registrar's  farther 
report  in  this  oaase.  The  suit  arose  out  of  a 
collision  which  took  place  at  the  island  of  St. 
Vincent  between  the  British  steamship,  the  Oity  of 
Buenos  Ayres,  and  the  North  German  steamship, 
Bismarck,  of  Hamborg.  The  owners  of  the  Oity 
of  Buenos  Ayres  admitted  their  liability,  and  insti- 
tuted a  suit  to  obtain  a  limitation  of  the  amount, 
and  paid  into  court  the  sum  of  10,514^,  being  at 
the  rate  of  8L  per  ton  on  the  registered  tonnage  of 
the  vessel,  with  interest  up  to  the  date  of  such 
payment.  Two  sets  of  claimants  appeared,  namely, 
the  owners,  master,  and  crew  of  the  Bismarck,  and 
the  owners  of  the  cargo  on  board  her.  The  court 
thereupon,  as  the  amount  paid  in  was  insufficient 
to  satisfy  both  claims,  referred  the  question  to  the 
registrar  and  merchants  to  decide  the  proportion 
in  which  each  claim  should  be  paid.  The  evi- 
dence before  the  registrar  and  merchants,  on  which 
the  first  report  was  based,  was  entirely  docu- 
mentary evidence.  The  protest,  which  was  made 
before  the  North  German  consul  at  Bio  de  Janeiro 
on  4fth  June  1869,  contained  an  extract  of  the  log 
of  the  Bismarck.  From  this  extract,  it  appeared 
that  on  30th  Nov.  1868  the  Bismarck,  bound  on  a 
voyage  from  Glasgow  to  the  Cape  of  Good  Hope, 
moved  out  into  Glasgow  roads  and  took  on  board 
some  powder.  On  1st  Deo.  she  went  to  sea  in 
good  order,  with  her  cargo  well  stored,  and  with 
her  coals  on  board.  After  landiog  her  channel 
pilot  at  Queenstown,  she  proceeded  on  her  voyage 
until  10th  Dec,  when  a  fire  was  discovered  in  her 
coal  blinkers.  The  powder  was  then  thrown  over- 
board, and  by  the  use  of  the  steam  pump,  the  fire 
was  mastered  and  apparently  extineuished.  On 
16th  Dec.  the  coals  amAn  commenced  to  bum,  and 
were  again  extinguished  by  the  steam  pump,  and 
some  coals  were  taken  out  of  the  bunkers.  On  19th 
Dec.  the  Bismarck  oast  anchor  at  about  6  p.m.  in  the 
roads  of  Porto  Grande,  St.yinoent,and  about  9  p.m. 
on  the  same  evening  she  was  run  into  and  was  very 
seriously  damaged  by  the  Oity  of  Buenos  Ayres. 
As  the  vessel  was  fast  making  water,  and  there 
was  a  fear  that  she  would  sink  in  deep  water,  the 
pumps  were  set  to  work,  and  were  kept  going  all 
night ;  and  on  the  following  morning  the  ship  was 
got  under  steam  into  shallow  water,  whereupon  the 
dry  portion  of  the  cargo  was  discharged.  The 
master  of  the  Bismarck  at  once  went  ashore  to 
enter  a  protest  against  the  OHy  of  Buenos  Ayres, 
but  could  obtain  no  security  either  from  the  Eng- 
lish Consul  or  from  the  Portuguese  authorities,  and 
that  steamer  lefl  St.  Vincent.  On  22nd  Dec.  a 
survey  was  held  on  board  the  Bismarck ;  the  steam 
pump  was  continued  at  work  without  intermis- 
sion ;  the  discharge  of  the  cargo  and  of  the  coals  to 
the  amount  of  115^  tons,  went  on,  and  attempts 
were  made  to  stop  the  hak,  but  without  success. 
On  28th  Dec.,  a  second  survey  was  held  on  board, 
and  in  consequence  a  diver  was  sent  down,  and  he 
discovered  that  the  hole  in  the  ship's  side  went 
down  8ft.  under  the  water  line.  After  continued 
efforts  to  stop  the  leak,  and  to  lessen  the  water  in 
her  by  pumpinc;,  on  5th  Jan.  the  ship  was  given  a 
list  to  starboard  in  order  to  raise  the  leak  better 


out  of  the  water,  and  the  boiler  smiths  began  at 
the  repairs  from  the  outside.  On  16th  Jan.,  whilst 
the  repairs  still  went  on,  the  captain,  the  first  and 
secona  officers,  and  the  first  and  second  euG^ineers, 
went  on  shore  to  note  a  protest  prepared  by  a 
notary.  On  18  th  Jan.  t*ge  ship  was  hove  further  over 
to  starboard  by  means  of  hilled  water  casks,  to 
which  on  22  nd  Jan.  were  added  three  boats  filled  with 
water  in  order  to  enable  the  smiths  to  reach  the 
lowest  plates.  On  29th  Jan.  the  boiler  makers  had 
finished  the  plates  outside  but,  according  to  the 
protest,  it  was  not  possible  for  them  to  cover  the 
lowest  part  of  the  cut  with  plates,  and  that 
part  was  stopped  as  well  as  possible  from  the  in- 
side with  sacks  and  wood.  The  ship  was  then 
tight,  and  the  fires  in  the  boilers  were  allowed  to 
go  out,  and  the  pumps  to  stand.  Thereupon  the 
ship  was  cleaned,  and  on  1st  Feb,  a  survey  was  held 
by  a  boiler  maker  and  the  commanders  of  two 
Brazilian  steamers,  who  reported  to  the  captain  of 
the  port,  that  the  ship  was  repaired  as  far  as  the 
means  at  that  port  would  admit,  but  that  as  the 
lower  part  of  the  repairs  had  been  efiected  under 
water,  they  could  not  have  been  sufficiently  com- 
plete to  warrant  the  reloading  of  the  vessel  with 
her  cargo ;  they  therefore  recommend  that  she 
should  be  sent  to  a  port  in  Europe  for  permanent 
repairs,  and  the  cargo  forwarded  to  its  destination  by 
some  other  vessel ;  they  further  suggested  that  a 
short  trial  of  the  engines  should  be  made  in  order 
to  test  if  any  damage  had  been  sustained  by  them 
in  the  collision.  Hie  trial  trip  did  not  take  place 
until  14ch  Feb.  and,  accordinc;  to  the  protedt, "  the 
intermediate  time  was  used  to  caulk  the  deck  and 
take  in  coals."  The  trial  trip  took  place  in  the 
presence  of  appointed  surveyors,  who  found  that 
the  repaired  side  of  the  ship  made  much  water,  and, 
therefore  recommended  that  the  ship  should  not 

50  to  a  European  port,  but  should  go  to  Bio  de 
aneiro  there  to  effect  the  necessary  repairs.  The 
Bremen  three-masted  schooner  Wuly  was,  there- 
upon chartered  to  take  on  to  the  Cape  of  Qood 
Hope  the  undamaged  part  of  the  cargo,  and  on 
16th  March  the  Bismarck  put  to  sea  for  Bio  de 
Janiero,  being,  according  to  the  surveyors,  in  a  suffi- 
cient seaworthy  state  for  this  voyage,  and  arrived 
there  in  safety  on  30th  March. 

On  31st  March  she  was  surveyed,  and  after 
stating  the  damage  the  surveyors  recommended 
"that  the  ballast  and  coal  be  discharged  and 
the  steamer  put  in  dry  dock,  and  another 
survey  held  when  in  dock;  that  before  going 
into  dock  she  should  make  a  trip  in  this 
harbour  for  the  purpose  of  examining  the 
working  of  her  machinery,  it  being,  nevertheless, 
understood  that  the  machinery  has  to  be  re- 
examined after  the  steamer  leaving  the  dock."  On 
3rd  April  a  survey  was  held  on  the  machinery,  and 
the  surveyors  reported  th^t  they  "  have  this  day 
inspected  the  machinery  of  the  said  steamer  while 
under  steam,  and  found  it  working  satisfactorily, 
but,  nevertheless,  are  of  opinion  that  the  said 
machinery  should  have  a  thoiongh  overhaul  after 
leaving  the  dock."  On  9th  April  the  steamer  being 
then  in  dry  dock,  a  survey  was  held  and  certain 
repairs  were  ordered,  in  order  *' to  make  the  steamer 
in  as  good  condition  as  she  was  before  the  accident^" 
and  amongst  other  thinss  that  "  the  hull  of  the 
steamer  be  thoroughly  cleaned  and  painted  with 
three  coats  of  red  metallic  oxide,  the  floorings  to  be 
taken  up  for  examining  the  bulkhead."  On  28th 
April  another  survey  was  held,  the  vessel  being  still 
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in  dry  dock,  and  the  anrveyora  inspected  the  water- 
tight oompartments,  and  reported  that  "  some  leaks 
were  perceptible  in  the  bulkheads,  only  the  sides  of 
the  yessel  being  perfectly  watertight ;  that  the  inside 
painting  of  the  hull  has  been  destroyed  by  the  salt 
water  that  remained  in  it  a  long  time  at  St.  Vin- 
cent, and  also  by  the  repairs  that  haye  been  requi- 
site/' and  they  recommended  that  "  the  inside  of 
the  hull  and  bulkheads  be  well  cleaned  and  painted 
with  red  metallic  oxide."  On  29th  April  the 
▼essel  left  the  dry  dock.  On  8th  May  surveyors 
inspected  the  machinery,  and  recommended  some 
repairs  to  the  clutch  coupling  at  the  end  of  the 
Bhi^,  and  further,  that  **  the  donkey  pumping 
engine  will  require  a  thorough  repair,  as  it  has 
been  working  night  and  day  to  keep  the  water  out 
of  her  as  much  as  possible  the  whole  time  the 
▼easel  was  at  St.  Vincent,  as  also  on  her  passage 
to  Bio  de  Janeiro,  and  the  working  parts  are  much 
worn,  and  one  of  the  cocks  broken."  All  these 
surreys  at  St.  Vmcent  were  signed  by  the  sur- 
Yoyors  on  the  days  on  which  they  were  held,  but 
on  each  of  them  appeared  the  following  endorse- 
ment: 

The  above  nurrey  took  plaoo  in  our  presenoe,  and  the 
signatures  of  the  experte  (here  are  the  nameB  of  the 
▼arious  tnnreyon)  are  genuine  and  written  with  their 
own  handa.  Otherwise  without  prejudice  as  to  the  extent 
and  liability  of  the  insurance. 

Bio  de  Janeiro,  May  21, 1869. 

Lackbhann  and  Co., 
Agent  to  the  Hamburgh  Underwriters. 

On  dlst  May  a  further  survey  was  held,  and  the 
surveyors  reported :— "  We  found  her  under  steam 
with  engines  ready  to  work ;  having  set  same  at 
work,  while  at  anchor,  ahead  and  astern,  found 
same  in  good  state  and  condition.  Ezamining 
from  the  exterior  accessible  parts  of  the  bottom, 
we  found  that  some  parts  were  denuded  of  paint, 
while  since  the  ship  came  out  of  dock,  the  whole, 
by  lying  in  the  lively  and  warm  water  of  the  har- 
bour to  complete  the  repairs,  has  become  suffi- 
ciently dirty  for  the  said  bottom  to  be  recleaned 
and  repainted."  On  drd  June  she  was  finally  sur- 
veyed, and  it  was  reported  that  "the  vessel  is 
in  perfect  condition  to  undertake  any  voyage 
to  Europe."  These  last  two  surveys  were  also 
signed  by  the  surveyors  on  the  dates  of  the  sur- 
veys, and  had  on  them  an  endorsement  similar 
to  the  one  already  set  out,  but  dated  10  ih  June.  The 
Bismarck  sailed  for  Hamburgh  on  19th  June  with  a 
valuable  cargo  shipped  at  Bio.  The  registrar  and 
merchants  had  before  them  all  the  accounts  and 
vouchers  relating  to  the  expenses  incurred. 

On  Ist  July  1870,  the  registrar  made  his  first 
report,  and  found  that  the  expenses  incurred  in 
consequence  of  the  collision,  and  the  demurrage 
due  together,  amounted  to  ^052.  As  to  the  demur- 
rage, which  was  afterwards  the  only  question  con- 
tested,'the  registrar  reported  that,  as  the  Biama/rch 
would  have  been  delayed  at  St.  Vincent  in  con- 
sequence  of  the  fire  among  her  coals,  and  would 
have  taken  till  the  end  of  January  to  proceed  to 
her  ports  of  destination,  demurrage  did  not  begin 
to  ran  uncil  1st  Feb. ;  that  the  repairs  were  com- 
pleted at  Bio  de  Janeiro  on  8th  May ;  that  the 
further  surveys  were  only  to  fit  her  for  her  home- 
ward voyage ;  that  three  days  more  were  to  be 
flowed  for  necessary  work  on  coming  out  of  dock, 
and  he  thereupon  found  that  100  days  was  the 
time  daring  which  the  owners  of  the  Biama/rch 
eoold  claim  demurrage.  As  to  the  rate  at  which 
demarrage  was  allowed  he  reported,  that  the  usual 


rate  was  6(Z.  per  ton  on  the  gross  tonnage  of  a 
vessel,  or  9d.  per  ton  on  the  net  tonnage ;  that  it 
was  an  ample  allowance  in  the  present  case  as 
appeared  from  an  account  filed  of  the  wages  of  the 
crew,  numbering  twenty-four  hands  ;  their  wages 
amounted  to  1211.  per  month;  the  cost  of  pro- 
visioning them  at  1«.  6(2.  per  head  would  be  36^. 
per  day,  or  say  2L  per  day.  or  60L  a  month ;  so  that 
the  cost  of  the  wedges  and  provisions  of  the  crew 
would  be  about  iwl.  per  month,  and  as  the  amount 
allowed  for  demurrage  at  12Z.  10»,  per  day  would 
be  3752.  per  month,  this  would  leave  2002.  a  month 
to  cover  interest  in  capital,  wear  and  tear,  which 
would  of  course  be  trifling  whilst  the  vessel  was 
lying  in  harbour  and  undergoing  repairs;  this 
made  the  total  sum  allowed  for  demurrage  12502. 
for  the  period  of  100  days. 

From  this  report  the  owners  of  the  Biama/rch 
appealed  and  in  the  particulars  of  objection  filed 
by  them  in  pursuance  of  an  order  of  the  judg^,  they 
objected,  amongst  other  things,  to  the  rate  of 
demurrage  allowed;  first  because  1«.  per  ton  is 
the  usualand  proper  rate  allowed  to  vessels  of  the 
description  of  the  Biamarch ;  secondly,  thirdly,  and 
fourthly,  because  122.  10«.  per  dav  was  an  inade- 
quate sum,  and  only  just  covered  daily  cost  and 
not  interest  on  capital  and  wear  and  tear,  and, 
fifthly,  because  St.  Vincent  and  Eio  de  Janeiro 
were  especially  expensive  ports  and  the  cost  of  main- 
taining the  crew  there  was  unusually  large ;  to  the 
reduction  of  the  number  of  days  for  which  demur- 
rage ran  they  ofcrjected,  first,  because,  admittinsc 
that  some  deduction  should  be  made  for  the  time 
which  the  Biamarch  would  have  taken  to  sail  from 
St.  Vincent  to  her  ports  of  destination,  forty-three 
days  was  an  exoessive  deduction ;  secondly,  because 
twenty-one  days  was  sufficient  deduction ;  thirdly 
and  fourthly,  because  the  Biamarch  was  not  ready 
for  sea  on  8th  or  11th  May,  but  on  4th  June ; 
fifthly,  because  demurrage  should  have  been 
allowed  from  19th  Dec.  to  4th  June,  deducting: 
only  twenty-one  days. 

These  objections  were  argued  before  the  court 
and  the  report  was  confinned  in  all  respects, 
except  so  far  as  it  related  to  the  plaintiff's  claim 
for  demurrage,  and  as  regards  that  part  of  the 
report,  the  court,  without  expressing  any  opinion, 
referred  it  back  to  the  registrar  and  merchants, 
with  liberty  to  hear  fresh  evidence  and  with  an 
express  direction  that 'the  registrar  should  be  at 
liberty  to  award  in  respect  of  the  claim  for  demur- 
rage a  less  or  a  larger  sum  than  had  been  awarded 
in  the  first  report. 

On  the  further  evidence  three  witnesses  were 
called.  The  first  witness  was  Mr.  Edward  Leopold 
Avis,  a  provision  merchant  in  the  city  of  London ; 
he  stated  that  he  had  been  in  business  for  twenty- 
eight  or  thirty  years,  and  that  he  had  a  general 
knowledge  of  the  price  of  provisions  all  over  the 
world,  and  that  he  supplied  provisions  to  ships 
sailing  to  all  parts ;  that  the  cost  of  provisioning 
ordinary  seamen  in  the  port  of  London  for  the 
last  three  years  was  from  13i.  to  15i.  per  head  per 
day,  for  common  seamen,  and  for  officers  from  3«. 
to  3«.  6d. ;  that  the  expense  of  provisioning  ships 
at  St.  Vincent  is  much  more  expensive  than  in  Lon- 
don as  everything  has  to  be  imported  and  nothing 
is  produced  there,  except  vegetables  and  su^^; 
that  at  Eio  de  Janeiro  the  cost  of  ship's  provisions 
was  dearer  still,  owing  to  heavy  import  duty ;  that 
all  salt  provisions  were  imported ;  that  fresh  beef 
and  vegetables  were  the  only  native  products  avail* 
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able ;  thafe  at  St.  Yinoent  the  cost  would  be  twice, 
at  Rio  three  times,  that  of  provisions  in  London 
that  German  orews  cost  less  than  English  to  pro- 
vision, as  they  require  less  meat,  and  eat  more 
farinaceons  food ;  tdat  his  evidence  as  to  the  cost 
of  ship's  provisions  referred  to  salt  beef,  and  that 
he  had  no  Imowledge  that  there  were  laxge  stores 
of  wild  cattle  running  wild  at  St.  Vincent ;  that 
the  cost  of  fresh  beef  at  Rio  was  as  he  had  been 
informed  from  6d.  to  Sd.  per  lb.,  bat  that  he  knew 
nothing  of  the  price  at  St.  Yinoent,  except  that 
f^sh  beef  would  be  somewhat  dearer  at  Rio  than 
at  St.  Yincent  on  account  of  the  mode  of  trade. 

The  second  witness  was  Wilhelm  Lauer,  the 
master  of  a  Grerman  vessel  of  about  1000  tons  harden. 
He  stated  that  he  had  never  been  at  St.  Yincent, 
but  often  at  Rio ;  that  in  1868  he  was  at  Rio  with 
his  ship  for  three  months ;  that  he  usually  laid  in 
his  ship's  stores  (not  fresh  stores)  at  Bremen, 
where  the  prices  were  about  the  same  as  in  Lon- 
don ;  that  at  Rio  everything  is  dearer  than  in 
England,  inclading  fresh  stores ;  that  the  price  of 
fresh  meat  at  Bio  depends  on  the  season  of  the 
year,  it  bein^  in  the  dry  season  sometimes  double 
the  price  it  is  in  the  wet  season ;  that  the  wet 
season  is  from  April  to  October ;  that  during  that 
time  fresh  meat  is  cheaper  than  in  England  or  at 
Bremen;  that  the  price  of  salt  meat  at  Rio  is 
about  double  that  in  London ;  that  the  cost  of 

Erovisioning  a  ship  at  Rio  for  a  German  crew  would 
e  about  double  that  in  London  ;  that  the  cost  of 
provisioning  the  officers,  including  the  master 
when  at  sea,  would  be  about  double  that  of  a 
common  seaman ;  that  by  the  German  law  a  master 
is  bound  to  give  his  men  fresh  meat  twice  a  week 
whilst  in  port ;  that  the  cost  of  fresh  meat  at  Rio 
was  about  the  same  as  the  cost  of  salt  meat  at 
Rio ;  that  biscuit  at  Rio  was  double  what  it  is  at 
Bremen. 

The  third  witness  called  was  Constant  Staevens, 
who  was  the  managing  clerk  to  Messrs.  Lippert 
and  Co.,  the  owners  of  the  Biemarck,  and  he 
stated  that  he  was  sent  out  by  that  firm  to  St. 
Yincent,  when  the  news  came  of  the  collision; 
that  he  arrived  at  St.  Yincent  on  the  14th  Feb.  1869; 
that  he  had  bonght  the  BUmaroh  for  her  owners  at 
Glasgow,  and  had  fitted  her  out,  and  that  her  total 
cost  was  13,5002.;  that  she  was  fitted  out  to  trade 
on  the  coast  of  South  Africa,  Gape  Colony,  and  up 
to  Port  Natal,  and  to  the  Mauritius  eventually, 
because  it  was  in  negotiation  to  have  a  mail  con- 
tract from  the  Mauritius  to  Port  Natal  which  she 
got  later,  and  carried  out  until  the  French  and 
German  war  began ;  that  she  sailed  from  Glasgow 
with  230  tons  on  board,  her  tonnage  being  497  tons ; 
that  he  took  this  cargo  at  low  rates  of  freight  as 
she  was  obliged  to  go  out  for  the  local  trade,  and 
they  were  willing  to  take  any  rates  rather  than  go 
in  ballast ;  that  toe  freights  paid  were  from  30a.  to 
60«.,  mostly  about  35«.,  instead  of  808.  per  ton,  the 
usual  rate ;  that  it  was  intended,  when  the  ship 
sailed,  that  she  should  put  in  at  St.  Yincent  for 
coals ;  that  arrangements  had  been  made  with  the 
firm  of  Messrs.  Miller  and  Son,  of  Bristol,  that 
their  firm  at  St.  Yincent  should  supply  the  ship  with 
coals ;  that  the  Bismarck  put  into  St.  Yincent  in 
pursuance  of  this  arrangement ;  that  it  never  took 
more  than  twenty-four  hours  to  coal  a  steamer 
at  St.  Yincent ;  that  he  chartered  the  schooner 
WiU/y  to  take  on  the  cargo  on  20bh  Feb.  1869,  but 
that  it  took  about  three  weeks  after  this  date  to 
get  the  oargo  ready  and  on  board  the  WUly ;  that 


the  delay  at  St.  Yincent  from  1st  Feb.  to  16th  March 
was,  first,  for  the  purpose  of  making  the  ship  as 
safe  as  possible  for  her  journey  to  Rio ;  secondly, 
to  get  the  BiBmarcVa  documents  properly  drawn 
up  as  required  by  the  local  authorities  and  by  the 
law  that  refers  to  such  average  cases ;  thirdly,  to 
enable  the  master  to  provide  for  the  cargo  as  in 
duty  bound;  to  get  the  damaged  parts  of  the 
cargo  put  to  rights  as  far  as  possible,  and 
to  discharge  the  duties  he  had  undertaken  by 
signing  bills  of  lading  at  Glasgow ;  that  the 
accommodation  for  reloading  the  cargo  was  very 
bad ;  that  they  stayed  at  St.  Yincent  about  five 
days  after  the  WHXy  sailed ;  that  his  orders  were 
to  get  away  as  soon  as  possible,  and  that  every 
possible  exertion  was  made  to  get  away ;  that  they 
were  obliged  to  buy  stores  at  St.  Yinoent  or 
they  would  have  been  starving  several  times,  and 
they  were  nearly  starving ;  that  steamers  calling 
there  had  only  got  their  own  amount  of  pro- 
visions ;  that  there  were  no  cattle  on  the 
island  of  St.  Yinoent,  but  only  on  the  island 
of  Antonio,  about  seven  miles  distant,  and  that 
there  was  an  occasional  steamer  trading  between 
the  islands ;  that  they  had  three  months'  ship's 
stores  on  board ;  that  they  bought  stores  for  three 
weeks  at  St.  Yincent  for  the  voyage  to  Rio ;  that 
expenses  were  much  heavier  than  in  London ;  that 
there  was  very  little  fresh  meat ;  that  the  cost  of 
provisioning  a  common  seaman  in  Earope  would 
be  about  Is.  6i.  per  day,  and  for  an  officer  three  or 
four  times  as  much;  that  he  sailed  to  Rio  de 
Janeiro  with  the  Bismarck ;  that  he  was  present  at 
all  the  surveys  held  there ;  that  they  got  the 
steamer  out  of  dry  dock  as  soon  as  they  oould ; 
that  the  surveyors  would  not  look  at  the  engines 
in  the  dry  dock ;  that  they  only  did  such  repairs  in 
dry  dock  as  oould  not  be  done  elsewhere,  as  they 
were  anxious  to  save  therent  of  the  dock;  that  from 
27th  April  to  8th  May  repairs  were  still  going  on ; 
that  everything  was  done  as  the  surveyois  recom- 
mended, and  as  quickly  as  possible ;  that  no  cargo 
was  engaged  for  her  at  Rio  until  6th  June,  and 
none  shipped  until  8th  June,  and  that  she  was  not 
chartered;  that  the  time  between  8th  May  and 
31st  May  was  entirely  taken  up  by  the  repcurs  to 
her  engines ;  that  the  cost  of  provisions  at  Rio  in 
some  casesistwoorthrae  times  that  in  London  and 
Hambargh ;  that  the  Bismarck  took  on  board  about 
five  weeks'  provision  at  Rio  for  the  voyage  to 
Hamburgh ;  that  if  there  had  been  no  collision  she 
would  have  taken  twenty-one  days  to  go  to  the  Gape 
of  Good  Hope,  one  day  at  the  Gape,  three  days  to 
Port  Elizabeth  from  the  Gape,  one  day  there,  three 
days  from  Port  Elizabeth  to  Natal,  and  two  days 
there ;  that  the  docnmentil  prepared  at  St.  Yincent 
were  so  prepared  by  orders  of  the  master,  and  that 
the  delay  with  regard  to  them  was  owing  to  the 
want  of  persons  competent  to  prepare  them,  and  to 
the  Portuguese  authorities  re(^niring  so  many 
forms  to  be  gone  through,  and  bemg  very  dilatory. 
In  addition  to  this  evidence,  the  documents 
above  referred  to  were  produced  at  the  reference. 
First,  a  protest  entered  into  by  the  master,  first 
and  second  officers,  first  and  second  engineers, 
and  the  carpenter  of  the  BUm^rckt  relating 
to  the  collision:  the  proceedings  relating  to 
this  document  began  on  24th  Dec.  1868,  and 
finished  on  1st  Feb.  1869,  but  the  master 
did  not  obtain  a  certified  copy  from  the  notary 
until  9th  March  1869;  secondly,  a  public 
form  of  civil  inspection  of  the  cargo  ordeiM  by 
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Use  Court  of  Lhe  Island  of  Sb.  Vincent  oa  tbe  peii- 
tion  of  the  master  of  the  Bismarck ;  the  prooeed- 
mgs  connected  with  this  document  began  on  31st 
Deo.  1868,  and  were  conolnded  on  13th  Jan.  1869, 
bat  tbe  master  did  not  obtain  a  certified  copy  until 
lltb  March  1869 ;  thirdly,  a  public  form  of  civil 
inspection  of  another  portion  of  the  cargo  ordered 
bj  the  above  court  on  the  petition  of  the  master ; 
the  proceedings  in  connection  with  this  document 
began  on  22nd  Jan.  1869,  and  were  concluded  on 
3rd  Feb.  1869,  but  the  master  did  not  get  a  certified 
copy  until  11th  March  1869 ;  fourthly,  a  protest, 
eotered  into  by  the  same  persohs  as  the  first  pro- 
test, with  reference  to  the  oobIb  damaged  by  fire  on 
the  voyage  from  Glasgow  to  St.  Vincent ;  the  pro- 
ceedings with  reference  to  this  protest  began  on 
2l8t  Dec.  1868,  and  were  concluded  on  Ist  Feb. 
1869,  but  a  copy  was  not  suppKed  by  the  notary 
till  10th  March  1869 ;  fifthly,  a  copy  of  civil  pro- 
ceedings instituted  at  St.  Vincent  against  the  Oity 
of  BuenoH  Ayret,  to  recover  damages  for  the  col- 
UsioD,  commenced  on  16th  Feb.  1869,  and  concluded, 
on  tbe  non-appearance  of  the  defendants,  4th  March 
1869 ;  a  notarial  copy  was  furnished  on  8th  March 
lb69 ;  sixthly,  a  copy  of  civil  proceedings  of  in- 
spection instituted  in  the  court  by  Millers  and 
Nephew  for  the  appointment  of  surveyors  to 
report  on  the  possibility  of  repairing  the  ship  at 
8t.  Vincent ;  these  proceedings  were  commenced 
on  14th  Jan.  1869,  and  on  15th  Jan.  the  surveyors 
sppointed  reported  that  it  was  not  possible  to 
institute  thorough  repairs  at  St.  Vincent,  but  only 
a  temporary  repair  to  enable  her  to  proceed  to 
tome  other  port  where  she  might  be  thoroughly 
repaired,  and  the  proceedings  were  concluded  on 
20th  Jan.  1868 ;  and  seventhly,  a  similar  document 
as  to  the  reports  of  the  later  surveys  held  at  St. 
Vincent,  from  which  it  appeared  that  proceedings 
were  began  on  27th  Feb.  1869,  that,  on  4th  March 
the  surveyors  reported  the  extent  of  the  damage 
done,  and  that  the  proceedings  were  concluded 
8th  March ;  notarial  copies  of  these  two  documents 
were  furnished  to  the  captains  on  9th  March  1869, 
and  it  appeared  from  the  notaries'  verification  that 
there  was  only  one  notary  in  the  island;  and 
ninthly y  an  account  sent  in  by  Miller  and  Nephew 
to  tbe  master  of  the  Bisma/rck,  from  which  it  ap- 
posed that  they  had  supplied  24  live  sheep,  at  the 
price  of  91,200  reis  (about  211.  hs,  8(2.),  and  17231b. 
of  fresh  beef  at  241,220  reis  (about  562.  hs.  lOd.,  or 
7*84111.  per  lb.),  and  other  provisions,  which  had  been 
chiefly  purchased  from  ships  lying  in  the  harbour. 
The  defendants  produced  no  evidence,  but  at  the 
reference  the  registrar  produced  and  read  in  the 
presence  of  both  parties  two  letters  which  are  set 
oat  in  his  report. 

The  farther  report  was  made  on  8th  July  1871 
and  the  registrar,  after  stating  the  wa^  in  which 
the  case  had  oome  before  him,  and  disposing  of 
certain  preliminary  questions,  set  out  the  eyidence 
SB  appearing  from  the  various  documents,  and 
then  proceeded  as  follows : — 

**Tbe  question  that  we  have  to  consider  is,  what 
portion  of  the  time  between  the  vessel's  arrival  at 
St.  Vincent,  on  19th  Dec.  1868,  and  her  departure 
from  Bio  on  19th  June  1869,  is  properly  charge- 
able to  the  collision.  Now  the  first  point  to  be 
observed  is,  that  on  the  voyage  to  St.  Vincent,  and 
previous  to  her  arrival  at  that  place,  fire  had  twice 
brokeniout  amongst  the  coals,  first  on  10th  Dec.  and 
sgain  on  the  16th  of  that  month ;  and  although  the 
crew  altimately  succeeded  in  getting  the  mastery 


uver  the  fire,  it  is  idle  to  8uppo;?e  that  they  would 
have  continued  their  voyage  from  St.  Vincent 
without  a  thorough  overhaul  of  the  vessel,  and 
without  discharging  the  whole  of  the  coals,  if  not  a 
portion  of  the  cargo,  in  order  to  ascertain  the 
origin  of  the  fire.  That  this  would  have  taken 
some  time  to  effect,  is  apparent  from  the  length  of 
time  which  seems  tio  have  been  required  to  dis- 
charge the  coals  and  cargo  after  the  accident,  when 
they  had  every  inducement  to  employ  the  greatest 
expedition  in  order  to  save  tbe  cargo  from  being 
damaged ;  they  had  also  the  assistance  of  the  crew 
of  a  Sussian  frigate,  which  was  in  port  at  the 
time.  Looking  at  all  the  circumstances  of  the 
case,  we  think  that,  even  had  there  been  no  col- 
lision at  all,  the  vessel  could  hardly  have  dis- 
charged her  coals,  overhauled  the  cargo,  and  re- 
plenished her  stock  of  coals,  and  have  been  again 
prepared  to  pursue  her  voyage  under  five  days. 
The  collision  occurred  within  three  hours  of  her 
arrival  at  St.  Vincent ;  so  that  there  would  have 
been  five  days,  during  which  she  would  have  been 
necessarily  detained  at  St.  Vincent,  and  which 
cannot  be  charged  to  the  collision. 

"  Secondly,  it  will  be  seen  from  the  manifest  of  the 
Bi8ma/rck*8  cargo,  which  is  the  last  document  in 
the  printed  appendix,  that  the  vessel  was  originally 
destined  to  the  Gape  of  Good  Hope,  Port  Elizabeth, 
and  Port  Natal,  rather  less  than  one  fourth  of  the 
freight  being  payable  in  respect  of  goods  to  be 
carried  to  the  Gape  of  Good  Hope,  about  the  same 
amount  for  those  to  Port  Elizabeth,  and  rather 
more  than  half  the  freight  for  the  cargo  which  was 
to  be  landed  at  Port  Natal.  As  has  before  been 
stated,  when  it  was  ascertained  that  the  vessel 
could  not  continue  her  voyage,  the  damaged  por- 
tion of  the  cargo  was  sold,  and  the  undamaged 
portion  was  put  on  board  a  vessel  called  the  WiUy, 
which  had  been  hired  expressly  for  the  purpose  of 
carrying  it  to  its  destination,  and  thus  enabling 
the  owners  of  the  Bismarek  to  claim  the  freight. 
And  as,  in  addition  to  the  fVeight  which  they  have 
received,  they  have  been  allowed  for  any  loss  they 
may  have  sustained  in  respect  of  the  damaged 
goods,together  with  the  whole  cost  of  trans-shipping 
the  remainder  of  tha  cargo,  and  of  the  hire  of  the 
schooner  Willy,  it  follows  that  a  deduction  must 
be  made  from  the  demurrage  for  the  time  which 
would  probably  have  been  required  to  complete 
the  vovage  to  the  three  above-named  T>ort8,and  to 
there  discharge  the  cargo.  Objection  was  at  first 
taken  to  any  deduction  on  this  account,  but  it  is  so 
clear  that,  if  the  claimant  gets  the  full  freight, 
which  he  would  have  earned  had  no  collision  taken 
place,  he  must  allow  for  the  time  during  which  he 
would  have  been  employed  in  earning  that  freight, 
that  it  seems  strange  that  the  point  should  ever 
have  been  contested ;  ultimately,  however,  the  ob- 
jection was  withdrawn.  Now,  according  to  the 
evidence  of  Mr.  Staevens,  it  would  have  taken  the 
vessel  from  twenty  to  twenty-one  days  to  get  firom 
St.  Vincent  to  the  Gape  of  Good  Hope ;  he  allowed 
one  day  to  discharge  cargo  there,  three  days  from 
the  Gape  to  Port  Elizabeth,  one  day  discharging 
there,  three  days  thence  to  Port  Natal,  and  two 
days  discharging  at  that  port.  In  idl,  then,  he 
allows  from  thirty  to  thirty-one  days  to  complete 
the  voyage  from  St.  Vincent ;  and  it  will  probably 
not  be  thought  that  the  time  is  at  all  too  long, 
when  it  is  remembered  that  the  Gape  is  above 
5000  miles  from  St.  Vincent,  and  Natal  nearly 
1200  miles  from  the  Gape,  and  that  she  had  to 
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dificharge  cargo  at  three  different  ports.  We 
shiJ],  tnerefoie,  deduct  thirty-ODe  days  on  this 
acceunt.  Mr.  Fhillimore  contended  *that  some 
allowance  must  be  made,  on  account  of  the  freight 
which  it  is  thought  she  might  possibly  have  earned 
for  cargo,  whicn  she  mi^t  have  taken  in  at  the 
Cape  or  at  Fort  Elizabeth.  No  evidence,  however, 
was  given  that  she  would  have  obtained  any  suoh 
cargo,  or  as  to  the  amount  of  h'eight  which  she 
would  thereby  have  earned,  so  that  it  was  impos- 
sible to  form  even  a  '  conjectural  estimate '  on  this 
point.  It  is  also  not  to  be  forgotten,  that  if  she 
had  taken  in  cargo  either  at  the  Gape  or  at  Fort 
Elizabeth,  it  is  probable  that  she  would  have  been 
detained  somewhat  longer  at  those  places  than  has 
been  allowed  for.  On  the  whole,  we  think  that 
thirty-one  days  would  be  a  fair  allowance  to  make 
for  the  completion  of  the  voyage  and  the  discharge 
of  the  cargo,  and  that  period  must,  therefore,  be 
deducted  from  the  time  for  demurrage. 

**  And  now  we  come  to  a  very  important  qoestion, 
namely,  whether  any,  and,  if  so,  what  amount  of  time 
was  wasted  at  St.  Vincent,  and  whether  the  ship 
could  by  reasonable  diligence  have  sailed  from  St. 
Yincent  at  an  earlier  period  than  she  did ;  if  so, 
and  that  this  time  was  not  necessarily  required  for 
the  repair  of  the  damages  sustained  by  the  vessel 
in  the  collision,  it  is  clear  that  the  plaintiffs  cannot 
claim,  as  against  the  defendants,  the  time  that  has 
been  so  wasted.  It  must  not  be  forgotten,  that  all 
that  WAS  done  at  St.  Yincent  was  to  discharge  the 
coals  and  the  cargo,  and  to  do  certain  temporary 
repairs  to  the  vessel,  sufficient  to  enable  her  to  get 
to  some  port  where  the  permanent  repairs  oould  be 
effected.  On  the  other  hand,  we  mast  remember 
that  St.  Yincent  is  an  open  roadstead,  that,  there- 
fore it  could  hardly  be  expected  that  repairs  could 
be  performed  as  expeditiously  there  as  at  a  port 
where  there  were  docks  and  other  facilities  for  the 
purpose.  The  coals  and  cargo  were,  it  seems,  dis- 
charged by  the  28th  Dec,  and  without  examining 
too  minutely  whether  the  subsequent  repairs  were 
as  expeditiously  performed  as  they  might  have 
been,  we  find  from  the  survey  and  protest,  that  on 
the  Ist  Feb.  the  temporary  repairs  nave  been  com- 
pleted, sufficient  to  enable  her  to  proceed  to  a  port 
lor  the  purpose  of  having  the  permanent  repairs 
done ;  but  that  the  surveyors  recommended  that 
she  should  previously  have  a  short  trial  of  her 
engines.  It  was  not,  however,  until  the  14th  Feb. 
that  this  trial  trip  took  place.  Why  it  was  that  it 
was  so  long  deferred  we  are  not  informed,  except 
that  we  are  told  that  '  the  intermediate  time  was 
used  to  caulk  the  deck  and  take  in  coals.  On  the 
trial  trip  it  was  found  that  the  vessel  made  so 
much  water  on  the  repaired  side,  thati  it  was 
determined  to  send  her  to  Bio  for  repairs,  instead 
of  to  a  north  European  port,  as  had  been  previously 
intended. 

"It  was  at  tkis  time  that  Mr.  Oonstant  Staevens 
arrived  at  St.  Yincent,  a  circumstance  which,  it 
appears  to  us,  was  not  attended  with  all  the  ad- 
vantages which  the  owners  no  doubt  contemplated, 
when  they  sent  him  out  to  manage  the  vessel's 
affairs.  From  the  position  which  he  held,  as  re- 
presenting the  owners  on  the  spot,  he  might  have 
given  us  me  fullest  information  on  the  case ;  but 
unfortunately  he  was  troubled  with  that  kind  of 
memory  which  consisted  in  remembering  very  dis- 
tinctly all  those  matters,  however  trifling,  which 
seemed  to  tell  in  favour  of  his  owners,  and  in  ig- 
noring altogether  facts  which  seemed  to  have  an 


opposite  teudency,  and  which  it  might  reasonably 
have  been  expected  thai  he  would  have  known. 

"  The  vessel,  as  I  have  said,  had  undergone  her 
trial  trip  on  the  14th  Feb. ;  it  was  not,  however, 
until  the  16th  March  following  that  she  sailed  for 
Eio.    What  was  the  reason  of  this  great  delay  we 
are  not  informed.    Mr.  Staevens,  when  asked,  took 
refuge  under  the  plea  that  the  ship  was  under  the 
management  of  the  master,  and  the  master  was 
not  produced  before  us  for  examination.    There 
was  a  suggestion  that  the  vessel  was  detained 
from  the  iSh  Feb.  to  the  16th  March,  to  enable 
Mr.  Staevens  to  arrange  about  the  sale  of  the 
damaged  cargo,  and  to  despatch  the  undamaged 
portion  to  its  destination.    There  was  also  some 
evidence  that  Mr.  Staevens  was  employed  during 
this  time  in  obtaining  the  necessary  papers  to 
enable   him  to  chiim  against  the  underwriters, 
as  well  for  the  damage  occasioned  by  the  fire 
which  had  broken  out    on    board,   as  for  that 
resulting  from  the  collision.    But,  even  were  it  so, 
it  would  be  no  reason  for  detaining  the  vessel  at 
St.  Yincent.    The  cargo  had  been  long  before  dis- 
charged from  the  Bisma/rok  and  placed  on  shore  in 
the  hands  of  Messrs.  Miller,  Brothers,  who  were 
the  agents  at  St.  Yincent  of  the  owners  of  the 
Bisma/rek,    Any  duties,  therefore,  connected  with 
the  sale  or  despatch  of  the  cargo  could  have  been 
readily  performed  by  those  gentlemen,  and  if  Mr. 
Staevens  preferred  to  see  to  the  sale  and  tranship- 
ment of  the  cargo,  and  to  collect  the  necessary 
documents  himself,  that  can  be  no  reason  why  he 
should  have  detained  the  vessel  for  that  purpose. 
Mr.  Staevens  might,  if  he  had  thought  it  necessary 
have  remained  behind  at  St.  Yincent,  and  when  he 
had  disposed  of  all  the  business,  have  followed  the 
ship  to  Bio ;  but  he  oould  have  no  right  to  detain 
the  vessel  for  this  purpose  at  the  cost  of  other 
parties.    If  Mr.  Staevens  had  never  come  out  at 
all,  is  it  supposed  that  these  duties  would  not  have 
been  efficiently  performed  by  Messrs.  Miller,  the 
owners'  agents,  on  the  spot  P    Or,  if  Mi .  Staevens 
was  unwilling  to  allow  the  master  to  go  to  Bio 
without  him,  not  having  sufficient  confidence  in 
him  to  entrust  him  with  making  arrangements  for 
the  permanent  repairs,   is  that  a  ground  upon 
which  we  can  allow  this  vessel  to  be  detained,  at 
the  expense  of  third  parties,  for  a  period  of  some 
thirty  days,  at  a  cost,  according  to  the  owners' 
claim,  of  nearly  252.  per  day  ?    We  are  dearly  of 
opinion  that  no  good  reason  has  been  given  why 
this  vessel  was  detained  at  St.  Yincent  from  the 
14th  Feb.  to  the  16th  March;  nothing,  in  fact» 
which  would  induce  us  to  throw  the  cost  of  this 
detention  upon  third  parties.    There  seems,  in- 
deed, to  be  no  reason  why  she  might  not  imme- 
diately after  the  trial  trip  Iwve  made  arrangements 
for  goine  to  Bio ;  and,  allowing  two  days  for  this 
purpose,  we  think  that  there  was  here  a  loss  of 
twen^-eight  days,  that  is  from  the  16th  Feb.  to 
the  loth  March,  whidi  cannot  properly  be  charged 
to  the  collision. 

"  The  vessel  then  arrived  at  Bio  on  the  30th 
March,  and  no  time  seems  to  have  been  lost  in 
having  her  surveyed,  a  preliminary  survey  having 
been  held  on  her  on  the  3lBt.  On  the  3rd  ApiS 
the  n^achinery  was  surveyed,  and  on  the  9th  of  the 
same  month  the  vessel  underwent  a  thorough 
survey.  We  are  not  disposed,  considering  the  port 
at  which  the  repairs  were  done,  the  nature  of  the 
climate,  and  the  character  of  the  people,  to  com- 
plain of  the  time  during  which  she  remained  in 
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dook.  Something  also  would  probably  have  had 
to  be  done  to  the  vessel  after  she  came  ont  of  dock 
on  the  29th  April ;  at  the  same  time  we  are  at  a 
loss  to  understand  why  the  engines  were  not  over- 
banled  during  the  twenty- six  days  that  the  vessel 
remained  in  dock,  in  order  that  the  repairs  to  the 
▼easel  and  the  engines  might  have  gone  on  together. 
Instead,  however,  of  this  being  done,  it  was  not 
nntil  the  8th  May,  more  than  a  week  after  she 
bad  come  ont  of  dock,  that  the  engines  were  sur- 
veyed. When,  too,  this  was  at  length  done  no 
snob  damage  was  discovered  as  would  have  required 
any  very  long  time  to  repair,  for  it  was  chiefly  the 
donkey  engine  that  required  repair,  and  that 
certainly  could  have  been  done  whilst  the  vessel 
was  in  dock.  We  are  not  told  when  the  repairs  to 
the  engines  were  completed;  but  on  the  31st 
May  another  survey  is  held,  and  it  is  then  said  that 
the  vessel,  by  *  lying  in  the  lively  and  warm  water 
of  the  harbour  to  complete  repairs,  has  become 
snffioiently  dirty  for  the  said  bottom  to  be  re- 
cleaned  and  painted.'  It  shoald  here  be  observed 
that  the  vessel  had  only  come  oat  of  dock  on  the 
29th  April,  and  that  whilst  there  her  bottom 
had  been  *  thoroughly  cleaned  and  painted  with 
three  coats  of  red  metallic  oxide,'  or  at  all  events 
a  charge  for  it  has  been  made  and  allowed.  To 
suppose  then  that  a  vessel  that  had  been  thoronghly 
cleaned  and  painted  with  three  coats  of  paint 
shoald,  after  being  in  the  harbour  of  Rio  only  one 
month,  have  become  so  dirty  as  to  require  to  be 
re-cl<»ned  and  re-painted  is  utterly  unreasonable. 
It  is  very  well  known  that  vessels,  even  after  a  long 
transatlantio  voyage,  are  detained  at  Eio  for  con- 
siderably more  than  a  month  discharging  and 
taking  in  cargo,  withoat  its  being  considered 
necessary  to  dock  and  re-paint  them;  were  it 
otherwise  the  port  would  hardly  be  so  much 
fntqnenied  as  it  is.  The  claim  then  for  this  second 
cleaning  andjpainting  of  the  vessel's  bottom,  which 
was  at  one  time  strongly  insisted  upon,  appears  to 
ns  to  be  utterly  unreasonable.  Bat  if  the  necessity 
for  re-painting  the  vessel  is  given  np,  what  becomes 
of  the  claim  for  demurrage  daring  the  time  that 
this  re-painting  was  going  on  P  It  is  clear  that 
this  mast  go  also.  And  what  we  must  endeavour 
toascertain  is,  not  when  it  was  that  the  last  repairs 
were  done  to  her,  but  when  they  might  with 
reasonable  diligence  have  been  completed,  and  the 
vessel  have  been  placed  in  a  position  to  enter  upon 
anew  voyage;  to  put  her,  in  fact,  in  the  same 
ooadition  as  she  would  have  been  upon  her  arrival 
,at  Natal,  had  she  prosecuted  her  voyage  to  that 
port,  and  there  discharged  her  cargo. 

"  I  have  already  stated  that  there  seems  to  be 
00  reason  why  the  repairs  to  the  engines  might 
Dd  have  ^one  on  at  the  same  time  as  the  repairs 
to  the  ship,  instead  of  being  deferred  until  after 
the  came  out  of  dock.  But  eiving  the  plaintiffs 
the  benefit  of  the  doubt,  and  assuming  that  no 
time  was  lost  up  to  the  time  of  the  survey  of  the 
8th  May,  let  us  inquire  what  would  be  a  reason- 
able time  to  allow  from  that  date  to  complete  all 
the  repairs  shown  by  that  and  the  previous 
forveys,  both  to  the  engines  and  to  the  vessel 
itself.  Now  there  is  a  fact,  apparently  trifling  in 
Itself,  which  seems  to  indicate  that  by  a  particular 
day  the  repairs  had  been  completed.  If  the 
Borveyi  of  the  31st  March,  3rd,  9th.  and  28th 
April,  and  8th  May  be  examined,  it  will  be  seen 
that  they  were  all  signed  by  Messrs.  Lackemann 
ioa  Co.,  the  agents  to  the  Hamburgh  underwriters 


at  Eio,  on  one  and  the  same  day,  namely,  the  2l8t 
May  1869;  and  to  each  sarvejr  the  following 
wo^s  were  added:  'without  prejadice  as  to  thie 
extent  and  liability  of  the  insurance.'  Now  is  it 
possible  that  at  this  date  all  the  repairs  had  been 
completed,  and  the  acconnts  were  being  made  np 
and  submitted  to  the  underwriters'  agent ;  and 
that  the  sabseqaent  re-docking,  re-cleaning,  and 
re-painting  the  bottom  had  relation  to  some 
engagement  snbsequently  entered  into  by  Mr. 
Staevens  for  the  voyage  tc  'Hamburgh  P  Is  it 
possible  that  the  merchants  may  have  made  it  a 
condition  to  their  shipping  this  verv  valuable  cargo 
on  board  the  Bismarck  that  those  additional  repairs 
should  be  done  to  her  P  Bat  whether  this  be  so  or 
not,  what  we  are  clearly  of  opinion  is,  that  all  the 
necessary  repairs,  all  such  as  were  occasioned  by 
the  collision,  ought  to  have  been,  even  if  they  were 
not,  completed  by  the  2l8t  May.  There  is 
nothing  in  the  surveys  to  show  us  that  they  were 
not  completed  by  that  day ;  and  the  time  allowed 
by  us  appears  to  be  amply  sufficient  for  the  pur- 
pose. If  then  we  are  right  in  this  opinion,  no  de- 
murrage would  be  due  after  that  day. 

"  Now  the  whole  time  claimed  by  the  plaintiffs 
is  from  the  19th  Deo.  1868  to  the  19th  June 
1869,  a  period  of  182  days.  From  this  then  we 
must  first  deduct  the  five  days  during  which  the 
vessel  would  have  had  to  remain  at  St.  Yincent,  in 
discharging  her  coals  and  overhauling  her  cargo 
to  discover  the  origin  of  the  fire,  and  in  replenish- 
ing her  stock  of  coals,  even  if  no  collision  had 
occarred.  Secondly,  there  is  the  deduction  of 
thirty-one  days  for  a  time  which  woald  have  been 
reqaired  to  complete  her  voyage  and  earn  her 
freight.  Thirdly,  there  is  the  loss  of  time  at  St. 
Yincent  from  the  16th  Feb.  to  the  16th  March,  a 
further  period  of  twenty-eight  days.  Foarthly, 
there  is  from  the  21st  May,  when  the  repairs  oaght 
in  our  opinion  to  have  been  completed,  to  the  I9th 
Jane,  or  twenty-eight  days  more.  In  all  there 
would  bp  ninety-two  days  to  be  dedacted  from  the 
182  claimed,  leaving  ninety  days  as  the  number  in 
respect  of  which  demarrage  is  properly  due. 

"  Secondly,  as  to  the  rate  at  which  the  demurrage 
oaght  to  be  allowed. 

"  In  our  former  report  we  had  estimated  it  ac- 
cording to  the  rate  usually  adopted  by  us  in  the 
case  of  steam  vessels  of  this  class ;  that  is  to  say, 
at  6i.  per  ton  per  day  on  the  gross  tonnage,  or  9d. 
per  ton  on  the  net  tonnage.  This  is  the  rate 
which  experience  has  shown  us  to  be  generally 
sufficient  to  cover  all  the  expenses,  and  to  leave  a 
fair  remuneration  to  the  owner  for  the  loss  of  the 
services  of  his  vessel.  The  gross  tonnage  of  the 
Biema/rch  was  4197  tons,  which  at  6d.  per  ton  would 
give  122.  8«.  6d. ;  the  net  tonnage  was  336  tons, 
which  at  9(2.  per  ton  gives  121.  12«.  We  allow  it 
at  121.  lOs.  per  day.  The  rest  of  oar  remarks 
under  this  head,  were  only  to  show  that  the  rate 
which  we  had  allowed  appeared  to  be  fair  and 
reasonable,  looking  at  the  wages  paid  to  the  crew, 
and  the  probable  cost  of  the  provisions.  I  stated 
that,  according  to  their  own  showing,  the  wages 
paid  to  the  crew  amounted  to  121  {.  a  month,  or 
about  42.  a  day;  and  that  as  Is.  6d.  per  head  per 
day  for  provisions,  would  only  give  for  the  whole 
crew  of  twenty-four,  officers  and  men  included, 
36^.  per  day,  if  we  ^owed  it  even  at  21.  a  day,  that 
would  make  the  cost  of  wages  and  provisions  to 
amount  to  only  62.  a  day.  I  added  that  as  a  gene- 
ral rmle,  it  was  found  that  the  demurrage  was  ^T 


Digitized  by  VJi^OQl 


176 


MARITIME  LAW  CASES. 


Adm.] 


Thb  Chy  op  Buknos  Aybim 


PAdm. 


eqnal  to  about  twice  the  coHt  of  the  wases  aud 

Srovisions,  and  that  as  we  had  allowed  127.  IO0.  a 
ay,  it  appeared  to  as  to  be  more  than  Bofficient. 
"  It  was  not  objected  that  the  snm  of  6d.  per  ton 
on  the  gross  tonnage,  or  9d,  per  ton  on  the  net 
toDnage,  was  not  the  usnal  rate  for  vessels  of  this 
class,  or  that,  as  a  general  rule,  this  would  not  be 
a  proper  rate  at  which  to  allow  the  demurrage ; 
nor  was  it  said,  that  about  double  the  cost  of  the 
wages  and  provisions  would  not  be  a  fair  idlow- 
ance;  but  it  was  contended  that,  under  the  ezoep- 
tioDal  circumstances  of  this  case,  which  I  will 
presently  state,  the  amount  was  not  sufficient.  No 
evidence  of  these  exceptional  circumstances  was 
given  when  the  case  was  formerly  before  us,  which 
is  the  more  remarkable  if  they  intended  to  rely 
upon  them  for  an  exceptional  award.  And  it  was 
chiefly  to  establish  this  point  that  the  witnesses 
were  produced  before  us  at  the  second  hearing. 
The  tenor  of  their  evidence  I  will  now  proceed  to 
state." 

The  learned  registrar  hei*e  set  out  the  evidence 
of  the  witnesses  as  above,  and,  after  specially 
noticing  the  evidence  of  Staevens  as  to  the  scarcity 
and  the  cost  of  provisions  at  St.  Yincent,  and  as 
to  his  statement  that  they  were  starving,  con* 
tinned : — 

"Now,  one  of  the  peculiarities  of  these  references 
is  that  we  are  not  obliged  to  shut  our  eyes  to  facts 
which  are  within  our  own  cognisance,  even  though 
they  should  not  be  proved  by  the  evidence  in  the 
case,  nor  are  we  compelled  to  believe  statements, 
even  though  they  should  be  sworn  to,  which  are 
contrary  to  our  experience ;  thus  if  a  witness  were 
to  swear  before  us  that  the  usual  price  of  rope  was 
10  0«.  per  cwt.,  when  we  knew  it  to  be  worth  only  from 
38«.  to  42a.,  or  that  a  fir- built  American  vessel  was 
more  valuable  and  more  expensive  than  an  oak-built 
English  vessel,  we  should  simply  not  believe  him, 
and  should  prefer  to  act  upon  our  own  experience 
and  knowledge  of  the  facts.  Applying  then,  these 
principles  to  the  evidence  of  Mr.  Staevens,  we  can 
only  say  that  they  are  contrary  to  our  experience. 
From  having  had  a  brother  resident  for  many 
years  at  St.  Yincent,  as  judge  in  the  Mixed 
British  and  Portuguese  Commission  Court,  estab- 
lished at  that  place,  I  happened  to  have  some 
knowledge  of  the  place,  and  i  had  always  under- 
stood that  fresh  provisions  of  all  kinds  were  most 
abundant  and  cheap  at  St.  Yincent;  that  large 
herds  of  cattle  were  to  be  found  in  some  of  the 
islands  in  a  semi- wild  state,  from  which  the 
market  at  St.  Yincent  was  amply  supplied ;  that  it 
was  a  favourite  place  of  resort,  especially  for 
American  merchant  vessels,  and  for  our  own  ships 
of  war,  to  obtain  fresh  provisions,  and  that  of  late 
it  had  become  a  very  important  coaling  station. 
With  this  knowledge,  it  was  impossible  for  me  to 
accept  without  question  the  evidence  of  Mr. 
Staevens,  unreliable  as  we  had  found  it  to  be  upon 
other  points,  and  with  a  strong  bias  in  favour  of 
his  own  side.  Accordingly  I  wrote  to  Mr.  George 
Miller,  a  partner  of  the  firm  of  Messrs.  Miller 
Brothers,  who  had  acted  as  the  ship's  agent  at  St. 
Yincent,  and  who  I  knew  to  be  in  this  country,  for 
information  on  the  subject,  and  I  received  i^m 
him  a  letter,  of  which  the  following  is  a  copy : 

"  •  St.  Werburgh  Chambers,  Bristol, 
'*  *  3rd  Feb.  1871. 

" '  Dear  Mr.  Rothery,— I  have  thought  the  best 
answer  I  can  give  to  your  note  will  be  we  enclosed 


account  just  received  from  our  Sl  Yincent  hooae 
for  supplies  made  to  a  steamer  put  in  there  in 
distress.  You  will  see  that  the  price  of  beef  is 
140  reis  per  pound,  which  is  equal  to  about  7id. 

"  *  In  your  brother  Charles's  time  beef  was  abont 
2(2.  per  pound;  but  the  constantly  increasing 
demand  at  St.  Yincent  of  late  years  for  supplies  to 
steamers,  and  the  imposition  of  a  municipal  tax,  has 
caused  this  increase  in  price.  At  some  of  the 
other  islands,  where  the  conslimption  is  generally 
limited  to  the  wants  of  the  inhabitants,  the  price 
is  less,  but  it  has  been  affected  in  all  of  them,  as 
supplies  of  cattle  have  been  drawn  from  them  for 
St.  Vincent. 

"  <  At  St.  Jago,  St.  Antonio,  St.  Nicholas,  Fozo. 
and  Brava«  there  are  abundant  supplies  of  fresh 
vegetables  and  fruits,  and  at  very  moderate  prioea ; 
but  as  the  harbours  are  not  good,  and  at  times 
dangerous,  they  are  little  frequented,  except  St. 
Jago,  which  has  a  tolerable  harbour,  safe  for  nine 
months  in  the  year,  but,  then,  it  is  notoriously  un- 
healthy. Comparatively  few  vegetables  are  grown 
in  St.  Yincent,  but  there  is  nearly  a  daily  importa- 
tion of  them  from  the  island  of  St.  Antonio,  distant 
about  twelve  mUes.  You  will  see  in  the  aoconnt 
several  articles  supplied  under  the  head  of  eng;i- 
neers*  stores.  The  large  number  of  steamers  and 
colliers  that  now  go  to  St.  Yincent  has  led  to  oar 
having  kept  in  store  there  almost  everything  that 
can  be  required  for  refitting  either  steamers  or 
colliers,  and  we  havts  besides  a  staff  of  skilled 
English  engineers,  smiths,  &c.,  supplemented  by 
taught  natives,  available  for  undertaking^  light 
repairs  when  needed. 

" '  Will  you  kindly  return  me  the  account  in  the 
course  of  a  post  or  two  P — Believe  me,  yours  traly» 

**  '  G.  MiLLMU'  " 

(Here  followed  the  account  mentioned  in  the 
letter,  showing  the  price  of  fresh  beef  as  140  reis, 
or  about  7*841d.  per  pound). 

*'  As  Mr.  Miller  had  not  replied  to  my  question 
about  the  cattle,  I  wrote  again  to  him,  and  received 
the  following  reply : 

"  *  Bentry,  Westbury-on-Trym,  Gloucestershire, 
6th  Feb.  1871. 

" '  My  dear  Mr.  Eothery,— Nearly  all  the  cattle 
at  the  Cape  Yerde  Islands  may  be  said  to  be  in  a 
half  wild  state,  they  roam  about  nearly  at  will  for 
pasturage  over  unenclosed  common  lands,  and 
nerd  toeetber,  but  they  are  all  marked  and  owned. 
Formerly  there  was  an  export  trade  to  the  West 
Indies,  but  it  has  ceased  for  many  years.  Tlie 
supply  now  is  fully  sufficient  for  the  existing  de- 
mand, but  it  cannot  be  said  that  there  are  uu:g^ 
herds  from  which  an  unlimited  supply  could  be 
drawn.  If  the  demand  increased,  no  doabt  a 
largely  increased  production  would  be  stimulated ; 
at  present  breeding  is  left  entirelyto  chance,  and 
no  sort  of  attention  given  to  it.  The  only  island 
in  which  I  ever  knew  wild  cattle  to  exist  was  Santa 
Lucia,  one  of  the  smallest  of  the  Cape  Verde 
group ;  there  were  very  few  there,  probably  not 
more  than  a  hundred,  but  I  believe  there  are  none 
there  now. 

" '  The  fights  described  by  your  brother  he  will 
have  seen  on  the  plains  at  St.  Nicholas,  not  be* 
tween  actually  wild  cattle,  but  between  cattle 
accustomed  to  roam  nearly  at  wilL 

" '  I  am  sorry  that  I  did  not  fully  reply  to  yonr 
first  note.  If  there  is  any  other  point  upon  whioh 
you  wish  information,  and  thmk  I  can  give,   pray 
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do  not  hesitate  to  ask  me  for  it. — Believe  me,  yours 
very  truly,  "  G.  Millbe." 

"  But  the  case  does  not  rest  here ;  and  I  am  glad 
that  it  does  not^  for  it  would  not  be  satisfactory  to 
have  to  decide  a  question  uf  this  description,  upon 
iDformation  received  from  a  gentleman  who,  how- 
ever competent  and  however  trustworthy  I  might 
koow  him  to  be,  had  not  been  sworn  to  give  evi- 
dence in  the  cause.  It  happens,  however,  that  the 
information  furnished  by  Mr.  Miller  is  strongly 
corroborated  by  documents  which  have  been 
brought  in  by  the  plaintiffs  themselves,  and  which 
are  now  before  us.  One  of  these  documents  is  the 
Bcoonnt  of  the  provisions  supplied  to  the  Bismarck 
during  the  time  she  was  at  St.  Vincent,  by  Messrs. 
Miller  Brothers,  and  bears  date  the  15th  March 
1869,  the  day  before  the  vessel  left  the  island.  If 
this  account  be  examined  it  will  be  seen  that,  in 
addition  to  twenty -four  live  sheep,  the  Bismarch 
during  her  stay  at  St.  Vincent's  was  supplied  with 
17231b.  of  fresh  beef;  and  that  the  price  at  which 
it  waa  supplied  was  the  same  as  that  mentioned  in 
the  account  sent  to  me  by  Mr.  Miller,  namely, 
140  reis— equal  to  about  7id.  per  lb.  It  farther 
appears  that  she  obtained  bread  and  provisions 
from  eight  different  vessels  that  were  in  the  har- 
bour, but  at  what  price  there  is  nothing  to  show, 
as  the  quantities  are  not  stated. 

"  With  these  facts  before  us,  how  is  it  possible  to 
believe  the  statements  of  Mr.  Staevens,  that,  whilst 
at  St.  Vincent's,  they  were  nearly  starving  ;  that 
tbey  could  obtain  no  supplies  from  the  vessels 
that  were  in  the  harbour,  that  fresh  meat  and  pro- 
visions were  not  to  be  bad,  and  that  the  market 
was  not  well  supplied  with  cattle,  or,  as  he 
describes  it,  that  '  sometimes  there  came  one  or 
two  muttons,  sometimes  one,'  and  that  *  there 
might  be  occasionally  a  small  Portuguese  steamer 
as  a  sort  of  adventure.' 

"  I  should  add  that,  as  it  seemed  only  fair  that 
both  parties  should  know  the  contents  of  these 
letters,  I  read  them  aloud  at  the  meeting  of  the 
6th  Feb.,  but  neither  counsel  applied  to  be  allowed 
to  produce  any  further  evidence  on  the  point. 

"  On  the  whole,  then,  we  have  no  hesitation  in 
saying  that  the  evidence  of  Mr.  Staevens  as  to  the 
cost  of  difficulty  of  obtaining  provisions  at  St. 
Vincent's  cannot  be  relied  upon.  As  to  the  cost 
and  quantities  of  the  provisions  supplied  at  Eio, 
Mr.  Staevens  either  could  not  or  would  not  give 
OS  any  information. 

"  How  then  stands  the  case  in  regard  to  the  oost 
of  the  provisions  at  St.  Vincent  and  at  Eio  P  It  is 
impossible  to  give  much  weight  to  the  general 
statement  that  the  cost  of  provisioning  a  ship  at 
those  places  is  two  or  three  times  that  at  London 
or  Hamburgh ;  for  when  the  witnesses  sDoke  of 
provimoning  a  ship,  it  is  clear  that  they  meant 
provisioning  her  for  a  voyage,  not  merely  supply- 
ing the  crew  with  provisions  during  the  time  that 
th£  ship  remained  m  port.  Salt  meat  and  biscuit 
could  no  doubt  be  more  cheaply  purchased  in  London 
or  at  Hamburgh  or  Bremen  than  at  St. 
Vincent  or  Bio ;  out,  on  the  other  hand,  sugar, 
cocoa,  ooffee,  Hnie-juice,  mm,  and  a  variety  of 
other  things  which  go  to  the  provisioning  of  a 
ship,  could  he  purchased  more  cheaply  at  Bio  at  all 
eyoitBy  if  not  at  St.  Vincent,  than  they  could  be 
either  at  Hamburffh  or  in  London.  And  as  to 
fresh  meat,  with  which  of  course  the  crew  would 
be  largely  supplied,  it  has  been  shown  not  only 
Vol.  L  N.  S. 


that  there  was  no  want  of  it  at  St.  Vincent,  but 
that  it  was  obtained  at  a  not  unreasonable  price— 
namely  7^(2.  per  lb.  As  to  Eio,  we  find  from 
Captain  Lauer's  evidence  that  the  time  during 
which  the  Bismarch  was  at  Eio,  from  April  to 
June,  was  the  season  when  fresh  meat  is  cheapest. 
Fresh  vegetables  also  would  appear  to  have  been 
abundant  and  reasonable  at  both  places. 

"  It  has  therefore  not  been  shown  to  our  satis- 
faction that  the  cost  of  provisions  at  St.  Vincent 
and  Eio  was  so  great  as  to  justify  us  in  awarding  a 
higher  rate  of  demurrage ;  indeed,  there  seems  to 
be  no  reason  to  think  that  the  cost  of  maintaining 
the  crew  at  St.  Vincent  and  at  Eio  would  be  much, 
if  at  all,  more  thto  the  cost  of  provisioning  a  ship 
at  London  or  Hamburg ;  at  all  events,  there  is  no 
evidence  to  show  us  that  it  was  so. 

"  The  Question  then  remains,  whether,  with  the 
additional  evidence  now  before  us,  there  is  reason 
to  think  that  the  estimate  in  our  former  report  of 
21.  per  day  for  the  maintenance  of  the  crew  of  the 
Bisma/rek  was  or  was  not  too  little ;  and  whether 
this  sum  would  not  as  a  general  rule  cover  th'^ 
cost  of  provisioning  a  vessel  of  this  size  with  he** 
crew  of  twenty- four,  officers  and  men  inclndedP 

'*  And  first,  it  should  be  observed  that  all  the 
witnesses  concur  in  saying  that  the  cost  of  pro- 
visioning a  ship  at  London  and  at  Hamburgh  is 
about  the  same.  In  the  next  place,  Mr.  Avis, 
the  provision  merchant,  says,  and  he  is  clearly  the 
best  authority  on  this  point,  that  the  oost  of  sup- 
plying provisions  for  the  common  seamen  is,  and 
has  been  for  about  the  last  three  years  past,  from 
13(2.  to  15^.  per  man  per  day  ;  let  us  take  it  at  14(2. 
Thirdly,  Captain  Lauer,  the  German  master,  who 
must  also  be  the  best  vritness  as  to  the  relative 
cost  of  provisioning  an  officer  and  a  common  sea- 
man on  board  a  G-erman  merchant  vessel,  says  that 
the  keep  of  an  officer  is  double  that  of  a  seaman. 
Now,  of  the  crew  of  twenty-four  hands  all  told, 
eighteen  were  common  seamen,  and  six  officers, 
including  the  master  and  two  superior  officers. 
The  cost,  then,  of  provisioning  the  whole  of  the 
crew  per  day  would,  according  to  the  evidence  of 
Mr.  Avis  and  Oaptain  Lauer,  amount  to 

Eighteen  men,  at  14(2.  each £1    1    0 

Six  officers,  at  2fi.  4d.  each 0  14    0 

Total.... £1  15    0 

**  Supposing,  however,  we  allow  the  cost  of  pro- 
visioning the  six  officers  at  three  times  that  of  the 
men,  we  should  only  have 

Eighteen  men,  at  14(2.  each £1    1    0 

Six  officers,  at  30.  6(2.  each 110 


Total £2    2    0 

*'  Indeed,  this  was  the  estimate  claimed  by  Mr. 
Fhillimore,  although  he  made  up  the  account  in  a 
somewhat  different  way ;  he  claimed  for  twenty- 
one  of  the  crew  at  the  rate  of  Is.  Qd.a,  day  each, 
and  for  the  master  and  two  chief  officers  at  3«.  6(2. 
a  day  each.  This  would  give 
Twenty-one  men,  at  1«.  6(2.  each  ...  £1  II  6 
Three  officers,  at  3«.  6(2.  each 0  10    6 

Total £2    2    0 

*'  We  may,  therefore,  take  the  totol  cost  of  pro- 
visions per  (lay  to  be  at  the  outeide  2  guineas.  As 
to  the  wages,  there  is  no  question  upon  this  point. 
By  the  plaintiffs  own  documents,  the  monthly     t 
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wages  appear  to  hare  been  121  {.,  which  wonld  be 
4L  Ob,  Sd.  per  day.  The  total  cost  then  for  wages 
and  provisions  would  be  61,  2«  Sd, ;  doubling  this, 
which  is  one  mode  of  obtaining  the  sum  proper  to 
be  allowed  for  demurrage,  we  get  only  12t,  5«.  4d,, 
whereas  the  sum  which  we  have  allowed  for  the 
demurrage  of  this  vessel  is  12L  IO0.  per  day. 
Tested,  therefore,  by  this  rule,  our  award,  so  far 
as  the  rate  is  concerned,  would  appear  not  to  be 
unreasonable. 

"  But  it  was  said  that  the  cost  of  this  vessel,  and 
the  expenses  of  navigating  her,  were  so  great  that 
the  rate  of  demnrrage  allowed  by  us  would  not 
cover  the  expenses,  and  at  the  same  time  afford  a 
fair  remuneration  to  her  owners  on  the  capital  em- 
ployed. It  was  said  by  Mr.  Staevens  that  the 
original  cost  of  the  vessel  was  18,5002.,  but  that, 
owing  to  the  expense  of  fitting  her  out  and  other 
charges,  he  estimated  that  she  had  cost  them  alto- 
gether 15,0002.  He  stated  that^  the  insurance  was 
at  the  rate  of  9  per  cent,  per  annum  on  this  value. 
He  claimed  also  5  per  cent,  on  the  capital  expended, 
and  10  per  cent,  for  wear  and  tear,  making  alto- 
gether 24  percent,  on  the  capital  expended,  which 
wonld  be  36002.  per  annum,  or  rather  less  than 
102.  a  day.  This  then,  added  to  the  cost  of  wages 
and  provisions,  wonld  make  aboat  162.  a  dfty 
instead  of  122 IO0.,  the  amount  allowed  by  us. 

"  Now,  the  first  thing  that  strikes  us  as  strange 
in  this  calculation  is  tnat  a  claim  of  10  per  cent. 
per  annum  should  be  made,  for  the  wear  and  tear 
of  a  vessel  which  was  not  being  navigated,  not 
tossed  about  by  the  winds  and  waves  with  the 
chance  of  injurv  to  her  masts,  sails,  and  rigging, 
but  which  was  lying  safely  in  port  part  of  the  time 
in  dry  dock,  and  undergoing  a  thorough  and 
complete  repair.  That  a  vessel  would  or  could, 
under  these  circumstances,  depreciate  at  the  rate 
of  10  per  cent  per  annum,  is  what  no  one  in  the 
smallest  degree  conversant  with  these  matters 
would  idlow.  Vessels,  it  should  be  observed,  de- 
preciate by  bein^  used,  not  whilst  undergoing 
repair  and  when  m  dry  dock. 

*'  Again,  it  is  to  be  observed,  that  when  vessels 
are  insured  for  a  whole  year,  it  is  not  unusual  for 
the  insurance  ofiQce  or  the  underwriters  to  make 
some  abatement  when  it  is  shown  that  the  vessel 
has,  from  some  cause  or  other,  been  laid  up  in 
harbour  instead  of  being  exposed  to  the  dangers  of 
navigation.  Mr.  Staevens  denied  that  any  such 
abatementhadbeenmadein  this  case;  and  although 
we  have  shown  that  implicit  reliance  cannot  be 
placed  on  the  word  of  this  gentleman,  we  will 
admit  for  the  moment  that  this  was  so.  We  will 
take  the  value  of  the  vessel  at  15,0002,  and  allow 
that  the  rate  of  insurance  was  as  stated,  at  9  per 
cent.  We  will  also  allow  the  owners  the  5  per 
cent,  claimed  on  the  capital  employed ;  but  we  can 
hardly  allow  them  for  supposed  wear  and  tear,  for 
which  there  was  no  pretence.  We  should  thus 
have  to  allow  at  the  rate  of  14  per  cent,  on  a  capital 
of  15,0002.,  which  would  irive  21002.  per  annum,  or 
something  under  62  per  day.  If,  instead  of  allow- 
ing 5  per  cent,  on  the  capital,  we  allowed  6  per 
cent.,  this  would  give  2250  per  annum,  or  under 
62.  49.  per  day.  Add  to  tbis  the  cost  of  the 
wages  and  provisions,  which  has  been  shown  to  be 
at  the  outside  61,  2a.  8(2.,  and  we  get  122. 68.  Sd,  per 
day  as  the  rate  proper  to  be  allowed  for  the  demur- 
rage of  this  vessel.  What,  however,  we  have 
allowed  is  122. 10«.  per  day,  a  sum  therefore  fully 
sufficient,  not  only  to  cover  the  wages  and  pro- 


visions of  the  crew,  but  to  give  the  owner  a  fair 
interest  on  his  capital. 

"  From  whatever  point  of  view  then  we  regard 
this  question,  it  seems  to  us  that  the  rate  iniioh 
we  have  allowed  for  the  demurrage  of  this  vessel, 
namely,  122.  lOs,  per  day,  is  a  reasonable  and 
proper  sum,  and  is  amply  sufficient  to  cover  not 
only  all  the  owners'  expenses,  but  to  allow  them  a 
reasonable  compensation  for  the  capital  employed. 
By  our  former  report  we  had  allowed  for  the  deamr- 
rage  of  the  vessel  12502.,  being  for  100  days  at 
the  rate  of  122.  lOs.  per  day.  As,  however,  by  the 
additional  light  which  has  been  thrown  upon  the 
case  by  this  further  inquiry,  we  have  come  to  the 
conclusion  that  90  days  would  be  a  sufficient 
allowance  to  make,  and  as  we  see  no  reason  to 
alter  the  rate  previously  allowed,  our  award  in 
regard  to  the  demurrage  must  be  reduced  to  11252., 
being  at  the  rate  of  122. 10«.  per  day  for  90  days. 

"  We  are  very  glad  to  have  been  afforded  this 
opportunity  of  correcting  the  estimate  which  we 
had  formed  on  the  case  as  it  was  at  first  presented 
to  us.  And  although  the  result  may  not  perhaps 
be  quite  so  satisfactory  to  the  plaintiffs  as  they 
may  have  anticipated,  it  will  no  doubt  be  a  satisfac- 
tion to  them  to  feel  that  the  case  has  now  been 
thoroughly  investigated,  and  that  their  arguments 
have  been  most  fully  weighed  and  considered. 
Tons  also  it  is  a  satisfaction  to  feel  that  the  prin- 
ciples which  have  hitherto  guided  us  in  awarding 
demurrage  in  cases  of  this  description,  appear, 
upon  a  more  careful  examination  of  the  subject 
than  we  have  ever  before  given  to  it,  to  be  sound. 
The  attempt  which  the  owners  of  the  BiMmarck 
have  made  to  obtain  a  larger  award  having  proved 
unsuccessful,  it  only  remains  for  us  to  say  that 
they  ought,  in  our  opinion,  to  pay  all  the  costs 
occasioned  thereby. 

"H.  0.  Bothkry, 

"  8th  July  1871.  Registrar." 

From  this  report  the  owners  of  the  BiMmareik 
appealed,  and  filed  a  petition  in  objection,  of  which 
the  material  allegations  are  as  follows  : — 

11 The  owners  of  the  Bismarck  claim  th&t  one 

day  onlv  instead  of  five  shoold  be  dednoted  for  the  pro- 
bable stay  at  St.  Yinoent,  had  no  collision  happened. 

12.  The  learned  registrar  has  farther  dedacted  from  the 
time  allowed  for  the  repairs,  the  whole  time  allowed  from 
14th  Feb.  to  16th  March  beine  the  time  from  the  Biama^rck^M 
trial  trip  to  the  date  when  she  actually  left  St.  Yinoent. 
This  deduction  was  not  made  in  the  first  report.  .  .  . 
Bnt  it  is  submitted  as  matter  of  law  that  the  master, 
being  in  the  circumstances  agent  for  the  cargo  as  well  as 
ship,  was  bound  to  perform  these  duties,  and  eepeoiiJly 
to  attend  to  the  transshipment  of  the  oargo,  for  whioh  he 
had  signed  bill  of  ladinir.  and  for  tiie  due  oonveyaaoe 
whereof  he  was  responsible ;  and  that  this  was  tiie  view 
taken  by  all  ooncemed  with  the  Bismarck  at  St.  Yinoent 
is  clear  from  the  evidence  of  Staevens.  Then  it  appears 
that  the  whole  time  between  14th  Feb.  and  16th  )&iroh 
was  required  for  the  performance  of  these  duties. 

13.  .  .  .  And  it  is  submitted  that  there  is  no  ground  for 
ascribing  wilful  delay  to  the  masters  and  otherR  concerned 
in  the  management  of  the  Bismarck,  and  that  on  the  oon- 
trary,  there  is  every  probability  for  supposing  that  tiiej, 
as  it  19  in  fact  sworn,  used  their  best  enaeavonrs  to  leave 
St.  Yincent  as  soon  as  possible. 

14.  It  appears,  moreover,  from  the  evidence  of  Staevens 
that  the  smp  was  not  fit  for  sea  on  14th  Feb. ,  and  that  for 
the  purpose  of  fitting  her  for  sea  alone  some  daya  moat 
have  been  consumed. 

15.  As  to  the  date  of  the  final  repair  of  the  damwe,  it 
appears  that  the  last  snrvey  of  the  Bismarck^  at  Bio 
Janeiro,  was  held  on  3rd  June,  and  it  was  not  till  then  that 
she  was  certified  to  be  fit  for  sea.  There  is  no  reaaon  for 
ascribing  any  wilful  delay  to  the  master  or  others  con- 

Digitized  by  VJ^^^^V  IV^ 


MARITIME  LAW  CASES. 


179 


Adk.] 


The  Oitt  of  Bubnos  Atres. 


TAdm. 


oenied  wiih  the  Bimnarck ;  on  the  eontntry,  they  hftd 
eTery  motiYe  for  expedition 

16.  (This  paragraph  set  ont  that  the  repairs  at  Bio  had 
been  done  in  as  short  a  time  as  possible,  and  in  acoord- 
anoe  with  the  enrrevs.)  On  the  8rd  Jnne  the  Tessel  was 
sgain  enrreyed,  and  on  the  4th  Jnne,  the  time  for  demnr- 
rage  olaimed  by  the  owners  of  the  Biamarck  expires. 

17 It  is  moreover  sworn  that  there  was  not  even 

a  beginning  made  of  engaging  oargo  for  her  till  the  5th 
or  6th  June  ;  and,  in  fact,  she  did  not  leave  Bio  with  her 
oargo  till  the  15th  Jane. 

18.  The  period  from  the  19th  Dec.  to  the  4th  Jnne,  less 
one  day's  delay  at  St.  Vincent,  and  thirfy.one  days  for 
oompleting  her  original  voyage,  makes  185  days  demnr- 
rage  of  the  Bismarckt  the  time  olaimed  on  behalf  of  her 
ownera. 

19.  As  to  the  rate  of  snoh  demurrage  a  day  the  learned 
registrar  has  fonnd  the  value  of  the  vessel  to  have  been 
15,0002.,  the  amount  contended  for  by  the  petitioners,  and 
he  has  allowed  interest  on  that  amount,  and  insurance  at 
9  per  cant.,  in  estimating  the  amount  of  the  demurrage, 
as  claimed  by  the  petitioners.  The  amount  of  the  wages 
of  the  orew  is  agreed  at  41.  Ob.  Sd.  a  day,  and  the  ordinary 
cost  of  provisioning  the  crew  (that  is,  the  cost  at  London 
or  North  German  prices)  has  been  found  by  the  learned 
regisir&r,  in  terms  of  the  petitioner's  contention,  at 
22.  2t.  a  dav,  instead  of  36«.  to  22.  a  day,  as  found  in  the 
first  report.  The  learned  registntr  has,  however,  dis- 
allowea  any  daim  in  respect  of  the  wear  and  tear  or 
wasting  of  the  ship,  although  he  allowed  for  it  in  his  first 
report,  and  although  it  is  manifest  tiiat  there  must  be, 
and  in  faot  was,  such  wear  and  tear  or  wasting;  and  he 
has  disallowed  all  claim  in  respect  of  increased  cost  of 
ptOTisions  at  tiie  ports  of  St.  Vincent  and  Bio  de  Janeiro. 

20.  (This  paragraph  set  out  the  evidence  as  to  prioes 
at  St.  Vincent  and  at  Bio  de  Janeiro.) 

21.  (This  paragraph  set  out  the  evidence  as  to  natural 
products  at  those  places.) 

22.  It  i»,  however,  sugg^ted  that  fresh  meat  could  be 
procured  very  easUv  and  cheaply  at  St.  Vincent,  in  spite 
of  the  testimony  of  Avis  and  Staevens  to  the  contrary. 
Hie  learned  registrar  has  for  this  purpose  thoufl^t  fit  to 
refer  by  letter  to  a  Mr.  Miller,  who  seems  to  have  some 
cooneotion  with  St.  Vincent.  It  is  submitted  on  behalf 
of  the  petitioners  that  such  reference  to  a  person  not 
lummoned  by  either  party,  unsworn  and  not  cross- 
•zurined,  is  irregular  and  improper,  and  the  petitioners 
desire  to  take  every  objection  available  to  them  in  law  to 
the  information  given  by  him.  .  .  .  The  petitioners  there- 
fore claim  an  allowance  on  an  average  of  double  the  ordi- 
nary price  of  provisions  on  account  of  the  deamess  of 
the  ports  of  St.  Vincent  and  Bio  de  Janeiro. 

23.  If  to  the  items  of  the  petitioners'  [claim  allowed 
by  the  learned  registrar  addition  be  made  of  a  reasonable 
•um  in  respect  of  wear  and  tear,  and  the  price  of  pro- 
visions allowed  by  him  be  doubled,  the  sum  will  amount 
to  something  in  excess  of  162.  a  day,  and  the  petitioners 
daim  162.  a  day. 

24.  The  learned  registrar  has  improperly  reported  that 
t^  petttionen  ought  to  pay  the  costs  of  both  references. 

The  answer  of  the  respondents,  so  far  as  it  was 
mi^rial,  was  as  fbllows  i — 

4.  As  to  the  11th  article  of  the  petition:  The  averments 
in  the  said  11th  article  contained  are  untrue.  It  is  proved 
by  the  evidence  that  115^  tons  of  coal,  that  is  to  say, 
men  than  one  half  of  the  quantity  of  ooal  which   the 


«-^  ooold  carry,  were  discmarged  at  St.  Viucent. 

5.  As  to  the  10th  and  11th  articles  of  the  petition :  It 
ia  submitted  that  the  reasons  given  in  the  registrar's 
farther  report,  as  well  as  the  evidence  before  the  regis- 
tnr  and  merohaats  as  to  the  legal  proceedings  which 
were  taken  at  St  Vincent  solely  on  account  of  the  fire  and 
the  consequences  tiiereof .  fuUy  warrant  tiie  condnsion 
that  had  there  been  no  collision  the  ship  would  at  least 
have  been  detained  five  days  at  St.  Vincent. 

6.  As  to  the  12th,  Idth,  and  14th  articles  of  the  petition: 
(a)  The  averments  in  the  said  artides  contained  are 
antroe  or  inaocnzate.  (6)  The  Bismarck  was  reported 
ready  for  sea  on  the  1st  Feb.  and  the  learned  registrar 
has  not  only  allowed  the  interval  between  the  Ist  and  the 
14th  Feb.  for  taking  in  ooals,  for  certain  necessary  repairs, 
and  for  the  trial  tnp,  but  has  also  allowed  a  further  time 
of  two  days  for  any  further  preparations  that  might  be 
aeeeaaazy  to  enable  the  ship  to  proceed  to  Bio.  lliere 
waa  no  evidence  to  show,  nor  is  any  ground  aUefsd  in  the 


petition,  why  the  said  interval  of  two  days  was  not  a 
sufficient  aUowanoe,  and  it  is  submitted  that  on  a  practical 
question  of  this  nature  the  decision  of  the  registrar  and 
merchants  ought  to  be  held  conclusive  in  the  absence  of 
any  reason  or  evidence  to  the  contrary,  (e)  The  learned 
registrar,  in  his  first  report,  stated  that  the  detention  of 
the  vessel  between  the  14th  Feb.  and  the  16th  March  at 
St.  Vincent,  was  unaccounted  for,  and  that  he  thought 
that  if  he  had  erred  at  all,  it  was  by  allowing  too  much 
time  for  demurrage.  On  the  argument  on  the  objections 
to  the  registrar's  first  report,  it  was  urged  on  behalf  of 
the  respondents,  that  the  demurrage  allowed  in  that 
report  was  even  excessive,  because  (the  detention  of  the 
vessel  between  the  14th  Feb.  and  the  16th  March,  being 
unaccounted  for,  ought  not  to  have  been  allowed  in  the 
calculation  of  the  demurrage,  and  it  was  because  the 
appellants  alleged  their  desire  to  adduce  fresh  evidence 
to  explain  tiiis  and  other  points  connected  with  their 
claim  for  demurrage  that  their  said  daim  was  referred 
bade  to  the  registrar  and  merchants,  (d)  It  ia  submitted 
that  tiie  learned  registrar  was  right  in  disallowing  in  his 
further  report  the  time  between  the  14th  Feb.  and  the 
16th  March,  because,  although  it  was  incumbent  upon  the 
appellants  to  prove  that  the  detention  was  the  neoessary 
and  proximate  consequence  of  the  ooUision,  they  failed  in 
adducing  any  satiafactory  evidence  to  that  effect,  and 
alao  becauae  the  evidence  adduced  before  the  regiatrar 
aod  merohanta  shows  that  the  afore-mentioned  detention 
was  not  such  a  necessary  and  proximate  consequence  of 
the  oolUaion  as  to  make  the  owners  of  the  City  of  Bitenoa 
Ayrea  legally  liable  in  respect  of  the  same,  (e)  It  is 
further  submitted,  that  the  reasons  priven  for  the  ship's 
detention  in  the  af<Mre-mentioned  artides  of  the  petition 
are  not  proved  by  the  evidence  before  the  registrar  and 
merchants,  and  that,  even  if  th^  had  been  proved,  the 
owners  of  the  City  of  Buenos  Ayrea  would  not  have  been 
legally  Uable  in  respect  of  such  detention  as  a  conse- 
quence of  the  collision. 

7.  As  to  the  15th,  16th,  17th,  and  18th  articles  of  the 
petition :  (a)  The  statements  therein  contained  are  untrue 
or  inaccurate.  (&)  As  to  the  second  repainting  at  Bio, 
tiiis  court  has  already  decided  that  the  appellants  claim 
in  respect  of  the  same  must  be  rejected,  and  it  is  there- 
fore submitted  that  their  claim  for  so  much  of  the  demur- 
rage as  was  oooasioned  by  the  second  repaintinpr  cannot 
be  supported,  (c)  it  is  submitted  that  the  question  when 
with  reasonable  diligence  the  neoessary  repairs  atJEUo 
might  have  been  completed  and  the  vessel  made  fit  for 
sea,  is  one  which  the  tribunal  of  registrar  and  merchants 
is  peculiarly  competent  to  deddCj  and  that  their  decision 
ought  not  to  be  overruled  unless  it  appears  manifestly  to 
be  wrong,  but  it  is  also  submitted,  that  the  evidence 
before  the  registrar  and  merchants  fully  supports  that 
decision. 

8.  As  to  the  19th,  20th,  21st,  and  23rd  articles  of  the 
petition :  (a)  The  averments  therein  contained  are  untrue 
or  inaccurate,  (b)  The  learned  regristrar  founded  his 
estimate  of  the  rate  of  demurrage  on  the  consideration 
that  the  sum  of  6d.  per  ton  on  the  gross  tonnage  was  the 
usual  rate  at  which  demurrage  is  estimated  for  vessels  of 
the  class  of  the  Biimarck^  a  rate  which  was  generally 
found  to  be  equal  to  about  double  the  cost  of  wages  and 
provisions  per  day,  and  the  learned  registrar  awarded  a 
rate  of  demurrage  even  exceeding  the  sum  which  a  calcu- 
lation upon  dther  basis  would  give,  (c)  It  was  alleged 
on  behalf  of  the  appellants  before  the  registrar  and  mer- 
chants, and  is  alleged  in  the  petition,  that  the  present 
case  is  exceptional,  because  the  expenses  of  provisioning 
the  crew  at  St.  Vincent  and  Bio  were  peculiarly  great. 
But  i^e  appellants  did  not,  although  they  might  have 
done  so  and  were  challenged  to  do  so,  produce  the  proper 
evidence  to  show  the  cost  of  the  provisions  actually  con- 
sumed at  St.  Vincent  and  Bio.  (d)  It  is  submitted,  how- 
ever, that  the  decision  as  to  the  cost  of  provisions  at  St. 
Vincent  and  Bio  by  the  learned  registrar,  assisted  by 
merchants,  who  had  the  advantage  of  hearing  the  exauu- 
nation  and  cross-examination  of  the  witnesses,  ought  not 
to  be  overruled  by  this  court  unless  it  is  manifestly  erro- 
neous, (e)  It  is  further  submitted,  that  the  account  given 
of  the  evidence  in  the  afore-mentioned  articles  of  the  peti- 
tion  is  inaccurate  and  incomplete,  and  that  the  evidence 
fuUy  warranted  the  conclusion  stated  in  the  registrar's 
further  report  as  to  the  cost  of  provisions  at  St.  Vincent  and 
Bio.  if)  As  regards  the  complaint  made  in  the  22ud  article 
of  tiie  petition,  that  the  learned  registrar  referred  by 
letter  to  Mr.  Miller,  the  said  Mr.  Miller  was  a  member   ' 
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the  firm  of  Miner  and  Co.,  the  appeUants'  own  agents  for 
the  ship  at  St.  Vinoent,  and  the  appellantB  neither  ob- 
jected to  the  production  of  Mr.  Miller's  letters  nor 
asked  to  produce  any  farther  eyidenoe,  although  those 
letters  were  read  by  the  learned  registrar  for  the  purpose 
of  warning  Mr.  Staerens,  the  appelltmt'B  principal  witness, 
of  the  reckless  statements  he  had  made,  and  to  afFord  him 
an  ooportunity  of  making  an  explanation  as  well  as  to 
enable  the  appellants  to  adduce  further  evidence  if  they 
thought  proper,  (g)  It  is  submitted  that  the  reference  to 
Mr.  Miller  which  is  complained  of  was  neither  unusual  nor 
improper,  but  it  is  also  submitted  that  it  is  wholly  im- 
material, not  only  because  the  decision  of  the  reg^trar 
and  merchants  as  to  the  cost  of  provisions  at  St.  Vincent 
and  Bio  was  not  founded  on  the  information  received  from 
Mr.  Miller,  but  also  because  that  decision  was  fully  borne 
out  by  the  evidence,  and,  finally,  because  the  petitioners 
failed  to  prove  by  satisftkotory  evidence  which  tiiey  must 
or  might  have  had  in  their  possession  what  was  aotuaJly 
expended  for  provisions  at  St.  Vincent  and  Bio.  {h)  A; 
was  suggested  by  the  appellants  before  the  registrar  and 
merchants  that  there  was  a  third  proper  mcrae  of  esti- 
mating the  rate  of  demurrage,  namely,  bv  allowing  a  sum 
made  up  of  five  per  cent,  on  tne  origmiBl  (oost  price  of  the 
vessel,  ten  per  cent,  for  wear  and  tear,  nine  per  cent,  for 
insurance  and  the  cost  of  wa^  and  provisions.  But  it 
is  submitted  that  to  adopt  this  basis  of  calculation  would 
be  equally  erroneous  ana  unusual,  and  that  although  the 
demurrage  might  well  ^be  measured  by  the  nett  earnings 
of  the  ship,  it  cannot  properly  be  measured  by  or  made 
to  depend  on  the  original  cost  price  of  the  ship ;  and  it  is 
further  submitted  uiat,  in  fact,  the  mode  in  which  the 
learned  registrar  fixed  the  rate  of  demurrage  is  simply 
founded  on  what  experience  and  practice  have  proved  to 
be  the  ordinary  nett  earnings  of  a  ship  of  the  tonnage  and 
class  of  the  Btsmarck,  {%)  It  is  submitted  that  the  deci- 
sion arrived  at  by  the  learned  registrar  as  to  the  rate  of 
demurrage  is  one  which  for  many  reasons  ought  not  to  be 
overruled  unless  it  is  manifestly  wronff ;  but  it  is  also 
submitted  that  his  decision  is  right  for  the  reasons  stated 
in  the  re^strar's  further  report,  and  also  because  the 
nett  earnings  of  the  Bitmarck,  which  is  all  the  appellants 
lost  by  the  detention,  were  not  proved  to  be  greater,  and 
were  even  admitted  by  the  appellants  before  tiie  registrar 
and  merchants  not  to  be  greater,  than  the  ordinary  earn- 
infifs  of  ships  of  her  class  and  tonnage,  and  the  expenses 
of  the  ship  during  her  detention  were  not  proved  to  have 
been,  and  were  not,  in  fact,  unusuakUy  large. 

Dec, '  5  and  9. — BnU,  Q.O.,  for  the  petitioners 
(owners  of  the  Biwhorck). — ^We  claim  demnrrage, 
for  135  days.  The  sum  allowed  per  da;p,  12Z.  108. 
is  too  small.  As  to  the  time,  the  dedaction  of  five 
days  at  St  Vincent  was  improper.  We  do  not 
object  to  the  deduction  of  thirty-one  days  for  the 
time  that  would  have  been  occupied  in  the  voyage 
to  Port  Natal.  We  object  to  the  deduction  of  the 
twenty-eight  days  at  St.  Yinoent,  and  to  part  of 
the  deduction  of  twenty-eight  days  at  Bio  de 
Janeiro.  The  evidence  as  to  the  time  occupied  at 
St.  Vincent  shows  that  but  for  the  collision  no 
overhauling  of  the. cargo  would  have  been  neces- 
sary. There  is  no  evidenoe  that  the  coals  need 
have  been  discharged,  and  no  inference  could  be 
drawn  from  the  fact  of  the  fire,  as  the  discbarge  of 
the  coals  took  place  after  the  coUision,  and  was  a 
natural  consequence  of  it.  These  facts  depend  on 
Staeven's  evidence,  which  is  uncontradicted.  The 
vessel  would  only  have  been  two  days  at  St.  Yin- 
cent  but  for  the  collision,  and  she  was  going  there 
under  any  circumstances  to  coal.  As  to  tne  dis- 
allowance of  twenty-eight  days  at  St.  Yincent, 
Staeven's  evidence  showed  that  she  was  not  ready 
to  start  before  the  16th  March.  It  was  the  duty  of  the 
master  to  find  another  ship  to  carry  on  the  cargo, 
and  this  was  the  cause  of  the  delay.  If  it  should 
be  found  that  they  stayed  for  the  purpose  of  getting 
the  necessary  papers  prepared  with  reference  to 
the  ship  in  which  the  cargo  was  forwarded,  the 
master  onlj  did  bis  duty.    There  is  no  evidence 


that  this  could  have  been  done  by  Messrs.  Miller, 
or  that  they  were  agents  for  the  owners  of  tbo 
Biemareh,  The  master  was  bound  to  get  the 
documents  for  the  owners  of  the  cargo,  or  they 
could  not  have  claimed  against  the  underwriters. 
As  to  the  deduction  of  twenty-eight  days  at  Bio, 
the  engines  could  not  have  been  repaired  in  dry 
dock,  according  to  the  evidence,  and  extensive 
repairs  were  necessary.  The  fact  of  the  under- 
writers' agent  signing  the  surveys  does  not  in 
any  way  indicate  when  the  repairs  were  finished. 
If  the  signatures  to  the  surveys  ending  8th  May 
prove  anything,  the  same  signature  is  appended  to 
those  of  31st  May  and  3rd  June,  and  the  date  only 
differs.  The  underwriters  would  only  be  liable  for 
what  was  the  consequence  of  the  oollision.  ^  No  cargo 
was  contracted  for  until  5bh  June.  There  is  nothing 
on  the  face  of  Staeven's  evidence  to  entitle  the 
registrar  to  discredit  it.  The  producing  of  Mr. 
Miller's  letter  was  most  unjustifiable ;  it  was  intro- 
ducing unsworn  testimony  for  the  purpose  of  die- 
creditmg  sworn  evidence.  [Sir  R.  Phillimore. 
— I  cannot  see  upon  what  ground  this  letter  could 
be  admitted  in  evidence.  I  presume  you  objected 
to  it  at  the  time.]  We  could  not  object  to  its 
use,  as  it  was  in  the  possession  of  the  ooart ; 
it  was  not  evidence  according  to  first  principles, 
and  we  were  not  bound  to  object.  It  affected  the 
mind  of  the  registrar  as  to  Mr.  Staevens's  credi- 
bility, if  not  as  to  the  amount  we  were  entitled  to. 
As  to  the  rate  of  demurrage,  the  proper  meaaore 
is  11,  per  thousand  per  day  on  the  value  of  the  ship; 
(Ths  Black  Prince,  Lush,  568.)  We  are  therefore 
entitled  to  151.  per  day,  as  our  value  was  15,0OOL 

Dec.  9th,'~^W,  Q.F,  Phillimore  on  the  same  aide. 
— ^The  common  practice  in  estimating  the  rate  of 
demurrage  is  to  take  the  earnings  of  the  vessel 
before  the  collision,  and  so  find  the  amount.  Here 
that  is  difficult,  as  the  Bisma/rck  was  fitted  out  to 
create  a  new  trade,  and  her  freight  was  below  the 
usual  rate.    The  averment  in  the  answer  that  Qd. 

Ser  ton  on  the  gros?  tonnage  is  the  usual  rate  of 
emurrage  is  contrary  to  the  Bla^lc  Prince  (rap.) 
We  claim  10  per  cent,  for  interest  and  wear  and 
tear,  that  is  5  per  cent,  for  interest  and  5  per  cent, 
for  wear  and  tear.  There  is  no  question  as  to  the 
9  per  cent,  for  insurance.  On  the  question  of 
wages  of  crew  and  provisions  the  first  is  right,  the 
second  is  too  small.  In  the  first  report  the  registrar 
allowed  for  wear  and  tear ;  here  he  does  not,  and 
gives  no  reason  for  changing.  A  vessel  mnst 
deteriorate,  even  in  harbour.  The  cost  of  proviaions 
allowed  is  too  small,  and  we  claim  41.  4«.  a  day  on 
account  of  the  extra  expenses  at  Saint  Yinoent  and 
Bio,  as  shown  by  Staevens's  evidence,  uncontra- 
dicted save  by  the  letter  of  Mr.  Miller. 

The  Admiralty  Advocate  (Dr.JDeane,  Q.O.)  for  the 
respondents  (the  owners  of  cargo  on  board  the 
Bismarck,) — ^There  is  no  obligation  thrown  upon  a 
master  whose  ship  has  been  injured  to  remain  with 
his  cargo  to  see  it  transhipped. 

The  Hamhurgh,  Bro  &  Lush.  272 ;   8  L.  T.   Bep. 

N.  S.  175; 
The  Kamah,  L.  Bep.  2  P.  C.  506-513;  21  L.  T.  Bep. 
N.  S.  159-162. 
The  master  stayed  to  adjust  the  papers  relating  to 
the  cargo ;  this  had  nothing  to  do  with  the  oolli- 
sion, and  there  was  no  justification  for  retaining 
the  ship  at  St.  Yinoent  after  Feb.  16th,    She  was 
fit  to  sail  after  the  survey  of  1st  Feb.  1869.     At 
Bio  there  is  nothing  to  show  that  the  donkey  enjgine 
could  not  have  been  repaired  in  dock.    The  bill  of 
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Mesnv.  Miller  put  in  shows  that  the  price  of  provi- 
8U)D8  was  not  ezcessiye.  The  oalcnlation  m  the 
Black  Prince  («up.)  was  made  ander  the  extraor- 
dinary ciroamstanoes  of  that  case.  The  Bismarck 
most  have  discharged  her  coals  at  St.  Vincent,  as 
the  fire  had  been  extingaished  with  salt  water,  and 
(his  rendered  them  liable  to  take  fire  again.  The 
costs  of  these  proceedings  should  not  fall  on  the 
respondents,  as  the  oanse  of  any  error  in  the  report 
is  that  the  owners  of  the  Bismarck  have  not  pat 
in  any  documentary  evidence,  as  to  the  actual 
expenses  incurred,  before  the  registrar  and  mer- 
chants. 

Cohen,  on  the  same  side. — The  discharge  of  the 
bnmt  coals  and  the  reloading  must  have  taken 
some  days.  The  legal  proceedings  connected  with 
the  coals  lasted  three  weeks,  and  this  would  have 
been  done  independently  of  the  collision.  We  are 
only  allowed  five  days  for  this.  On  the  first  re- 
ference there  was  no  evidence  of  what  the  ship  was 
doing  at  St.  Vincent,  bat  on  the  second  there  was, 
and  from  this  it  appears  that  the  master  was  taking 
part  in  legal  proceedings  and  the  trans-shipment  of 
the  cargo,  which  he  was  not  bound  to  do,  nor  was 
he  boand  to  delay  the  voyage. 

Notara  v.  Henderttotif  L.  Eto,  5  Q.  B.  346 ;  22  L.  T. 
Eep.N.S.577; 

Shiptan  v.  Thornton,  9  A.  &  E.  314. 

As  the  master  is  not  bound  to  look  after  the 
interests  of  the  cargo,  he  cannot  charge  as  with 
the  delay.  The  legal  proceedings  were  to  obtain 
evidence  against  the  underwriters.  With  regard 
to  the  delay  at  ftio,  everything-  was  completed  on 
May  2lBt,  the  underwriter's  agents  would  not  have 
appended  their  signatures  to  the  surveys  until  the 
repairs  were  actually  done.  As  to  the  rate  of  de- 
monage.  Demurrage  cannot  be  properly  measured 
by  the  price  paid  for  the  ship  :  (Pritchard's  Digest, 
707, 708.)  This  ship  would  not  earn  more  than  u^ual 
and  is  therefore  only  entitled  to  the  usual  rate.  The 
Black  Prince  {sitp)  was  a  case  where  unusual 
profits  were  made.  The  usual  rate  is  6d.  per  ton, 
and  that  is  the  basis  of  the  Registrar's  report.  He 
goes  into  the  other  modes  of  calculation  to  make 
his  report  amree  with  the  appellant's  theory  as  to 
wear  and  tear.  The  evidence  as  to  the  cost  of 
provieioQs  is  not  satisfactory.  The  question 
whether  evidence  should  be  objected  to  before  the 
registrar  and  merchants  should  be  decided,  as  they 
PAJ  get  information  out  of  court.  Miller's  letter 
is  not  different  from  other  evidence,  such  as  is 
admitted  at  these  references.  [Sir  R.  Philu- 
MORE. — No  doubt,  but  the  objection  in  this  case  is 
that  Miller's  letter  is  used  to  contradict  Staevens' 
evidnnce;  an  nnswom  document  used  against 
sworn  testimony.  The  registrar  in  his  report 
clearly  is  guided  by  this  letter,  and  there  was  no 
opportunity  of  cross-examination.  This  is  not 
right.]  The  registrar  did  not  form  his  opinion  on 
that  letter  alone,  and  he  came  to  the  conclusion 
that  Staeven's  evidence  was  untrustworthy,  and 
there  is  nothing  to  show  the  contrary. 

Dec.  12.— TT.  (?.  F.  PhiUvmore  in  reply.— There 
was  no  opportunity  of  testing  Miller's  statements. 
There  was  no  neoeesity  for  us  to  enter  into  a  pro- 
test as  to  the  coals  at  St.  Vincent.  The  coaling 
would  only  have  taken  twenty-four  hours. 
AlthoQgh  a  master  b  not  bound  to  trans-ship,  it  is 
nowhere  decided  that  he  may  not  do  so.  No  doubt 
this  delayed  them,  but  the  principal  object  of  the 
delay  was  the  survey  of  the  damaged  cargo  and  of 
the  ship.    The  underwriter's  certificate  on  the 


Bio  surveys  only  show  that  surveys  have  been 
held.  Evidence  was  that  the  donkey  engine  could 
not  have  been  prepared  in  dry  dock.  As  to  rate  of 
demurrage;  this  was  a  first  trip,  and  ordinary 
rules  cannot  apply.  She  was  prevented  by  the 
delay  of  collision  and  the  German  war  from  con- 
tinuing her  trade,  and  future  earnings  are  there- 
fore no  test.  The  rate  of  6d.  per  ton  cannot  apply 
to  large  steamers.  The  test  is  the  average  prioe  of 
the  vessel  at  the  time  of  the  collision.  There  were 
extraordinary  expenses  aocording  to  the  evidence. 

Owr.  adv,  vult. 
Dee,  19.— Sir  B.  Philldcore.— This  is  an  appeal 
from  second  report  of  the  registrar  assisted  by 
merchants,  in  a  cause  of  limitation  of  liability, 
which  was  referred  to  him  by  this  court  in  order 
that  he  might  pronounce  upon  the  claims  of  the 
owners  of  the  vessel  Bismarck  and  of  the  owners 
of  the  cargo  laden  on  board  her,  against  the  Oiiy  of 
Bwnos  Ayres,  The  limit  of  the  liabQity  of  the 
Buenos  Ayres  had  been  fixed  by  the  Oourt  at  the 
sum  of  10,5142. ;  the  claim  of  the  owners  of  the 
Bismarck  was  for  a  sum  of  13,546{.  68.  6(2. ;  the 
claim  of  the  owners  of  the  cargo  was  for  a  sum  of 
44442. 19^.  6(2.  The  fund,  therefore,  paid  into  court 
of  10,5152.,  with  the  interest  at  4  per  oent.  from 
the  date  of  the  collision  until  the  payment  into 
court,  was  insufficient  to  satisfy  the  two  claims 
upon  it,  and  the  question  to  be  decided  was  the 

Eroportion  in  which  that  fand  should  be  divided 
etween  them.  The  first  report  of  the  registrar, 
made  in  April  1870,  found  that  the  sum  of 
82052.  0«.  9(2.  was  due  to  the  petitioners,  instead  of 
the  sum  of  13,5462.  6s.  6(2.  claimed  by  them.  To 
the  owners  of  the  cargo  35582.  lis.  was  awarded  in 
lieu  of  the  sum  of  44442.  19^.  7(2.  claimed.  With 
that  award  the  owners  of  the  oargo  are  oontent. 
Objections  were  taken  by  the  owners  of  the  Bis* 
marok  to  Uiis  report,  and  the  case  was  heard  before 
me  in  December  and  January  last ;  and  the  result 
was,  that  all  objections  were  withdrawn,  with  the  ex- 
ception of  those  which  related  to  the  sum  allowed 
for  demunrage,  and  with  respect  to  this  item  the 
court  sent  back  the  report  for  reoonsideration,  with 
liberty  to  both  parties  to  produce  further  evidence, 
and  with  power  to  the  registrar  to  increase  or 
diminish  tne  amount  previously  awarded.  In  Joly 
the  registrar  madeaseoond  report,  in  which  he 
found  that  11252.  was  due  to  uie  owners  of  the 
Bismarck  on  account  of  demurrage  in  lieu  of  the 
sum  of  12502.  previously  reported  to  be  due.  The 
owners  of  the  Bismarck  have  appealed  against  this 
award  to  the  court,  and  they  place  their  objections 
to  it  upon  two  grounds — namely,  that  the  demurrage 
is  inadequate,  both  with  regard  to  the  time  and  to 
the  rate  of  expenses  allowed.  The  demurrage 
allowed  on  the  first  report  was  for  100  days,  at 
122.  XOs.  per  day ;  the  demurrage  allowed  by  the 
second  report  is  for  ninety  days  only,  at  the  same 
rate.  The  appellants  claimed  in  their  petition 
10352.  more  than  the  sum  allowed,  on  the  ground 
that  they  were  entitled  to  demurrage  for  135  days, 
at  the  rate  of  162.  per  day.  That  period  of  time 
was  reduced  by  five  days  during  the  course  of  the 
agreement,  and  130  days  are  now  claimed  by  the 
appellancs.  It  is  not  without  reluctance  that  the 
court  entertains  objections  from  a  tribunal  so  well 
calculated  to  deal  with  the  questions  submitted  to 
it  as  that  of  the  registrar  and  merchants ;  never- 
theless, as  I  have  before  me  the  evidence  upon 
which  their  conclusions  were  founded,  and  as  I 
learn  from  the  report  the  way  in  which  it  affected 
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their  jnd^entfl,  I  must  not  shrmk  from  my  duty 
of  oorreoting  any  portions  of  the  report  which  are 
founded — if  any  such  there  be— upon  what  appears 
to  me  an  erroneous  view  of  the  evidenoe.    And  in 
the  present  case,  also,  I  must  remember  that  there 
is  some  variation  between  the  first  and  the  second 
report.    I  must  now  proceed  to  state  my  opinion 
upon  the  two  questions  of  the  time  and  the  rate 
as  to  which  it  is  alleged  the  demurrage  allowed  is 
insufficient.    The  Bismarck  left  Glasgow  on  the 
30th  Nov.  1868  for  the  Cape  of  Good  Hope.    On 
the  10th  Dec.  last  it  appeared  that  a  fire  had  broken 
out  among  the  coals.    It  was  extinguished,  and  on 
the  16  th  it  broke  out  again,  and  was  again  extin- 
guished.   At  six  p.m.  on  the  19th  Dec.  she  arrived 
m  the  roadstead  at  St.  Yincent,  and  it  is  important 
to  observe  the  fact  that  the  Bistnarek  had  always 
intended  to  take  in  coals  at  this  place.    Three 
hours  after  her  arrival  at  St.  Vincent  she  was  run 
into  and  soriouBly  damaged  by  the  Oity  of  Buenos 
Ayres.    The  Bismarck  remained  at  St.  Vincent 
until  the  16th  March,  when  she  sailed  for  Eio 
Janeiro   for    the    purpose    of    effecting    further 
repairs,  and  there  she  arrived  on  the  30th  March. 
On  the  19th  June  she  left  Eio,  with  a  cargo 
for    Hamburgh.    The    question  is  whether    eSl, 
or,    if   not    all,    how    much    of   this    period    of 
time  was  properly  occupied  in  effecting  repairs, 
rendered  necessary  by  the  collision,  to  the  vessel. 
In  their  arguments  before  this  court  the  appel- 
lants claimed  the  whole  interval  from  the  19th  Dec. 
to  the  4th  June,  with  the  exception  of  two  days 
at  St.  Vincent,  and  four  days  at  Bio,  making  a 
total  of  180  days.    The  Eegistrar  has  allowed  only 
ninefpfr  days.  And  first,  with  respect  to  the  delay  at 
St.  Vincent.    That  period  admits  of  two  divisions : 
First,  the  time  occupied  by  coaling ;  secondly,  the 
time  occupied  by  the  transaction  of  business  and 
repairs.    As  to  the  first  period,  the  registrar  has 
considered  that  five  days  of  this  detention  must  be 
ascribed  to  the  coaling  as  connected  with  the  cir- 
cumstances of  the  fire,  and  cannot  be  charged  to 
the  collision.    I  think  the  evidence  shows  this 
deduction  to  be  too  large,  and  that,  having  regard 
to  the  fact  that  the  Bismarck  always  intended  to 
coal  at  St.  Vincent,  and  that  the  fire  seems  never 
to  have  been  connected  with  the  cargo,  and  to  the 
average  of  time  which  is  shown  to  be  necessary  for 
coaling,  that  three  days  would  have  been  sufficient. 
I  add,  therefore,  under  this  head,  two  days  to  the 
ninety  days  which  has  been  allowed  by  the  regis- 
trar.   The  next  deduction  is  from  the  16th  Feb.  to 
the  16th  March,  or  twenty -eight  days.  This  deduc- 
tion, which  was  not  made  in  the  first  report,  is 
founded  on  the  ground  that  the  Bismarck  was  in  a 
proper  condition  to  sail  for  Eio  on  the  14th  Feb. ; 
and  allowipg  two  days  in  addition,  she  onght,  at  all 
events,  to  have  sailed  on  the  16th  Feb.  The  period 
between  the  16th  Feb.  and  the  16th  March  was,  ac- 
cording to  the  evidence  of  Mr.  Staevens,  occupied 
with  the  transaction  of  business,having  for  its  object 
to  obtain  necessary  papers  properly  certified  by  the 
Portuguese  authorities — who    proceed,    unfortu- 
nately, in  a  lethargic  manner — the  sale  of  the 
damaged  cargo  and  the  trans-shipment  of  the  un- 
damaged cargo  upon  a  vessel  eddied  the  WiUy, 
After  the  examination  of  the  evidence,  I  have  come 
to  the  opinion  that  the  correct  conclusion  was 
arrived  at  by  the  registrar  in  his  first  report,  in 
which  this  deduction  was  not  made.    There  seems 
to  have  been  no  inducement  to  delay  at  St.  Vincent 
but  on  the  contrary,  from  tbe  extreme  dearneBs  of 


provisions  and  the  want  of  appliances  for  making 
repairs,  every  inducement  for  leaving  it,  and  the 
instructions  were  positive  to  get  away  as  soon  as 
possible.  It  is  difficult  in  this  case  to  draw  a  line 
between  business  unquestionably  connected  irith 
the  collision — such  as  making  the  protest  and 
obtaining  the  necessary  official  documents — and 
business  connected  with  the  trans-shipment  of  the 
cargo.  The  master  had,  in  the  circumstances,  the 
duty  cast  upon  him  of  acting  as  agent  to  a  certain 
extent  for  the  cargo  as  well  as  the  ship.  It  is  not 
necessary  that  I  should'  decide,  and  I  am  not  pre- 
pared to  decide,  whether,  if  the  time  had  been 
occupied  entirely  by  the  trans-shipment  rendered 
necessary  by  the  collision,  that  delay  ought  or 
onght  not  to  be  charged  to  the  coUision, 
but  I  am  of  opinion  that  the  result  of  the 
evidence  is  that  the  delay  was  caused  by 
the  necessary  transaction  of  business  connected 
with  the  collision,  I  must  therefore  allow  the 
twenty -eight  days  which  have  been  disallowed. 
I  have  now  to  deal  with  the  question  of  twenty- 
eight  days'  delay  at  Eio,  where  the  ^tsmore^arrived 
on  the  30th  March.  I  have  considered  the  whole 
of  the  evidence,  not  only  derived  from  the  testi- 
mony of  the  witness,  but  from  the  documentary 
evidence.  The  registrar  has  disallowed  twenty 
eight  days,  including  the  interval  from  the  2l8t  to 
the  31st  May.  The  evidence,  especially  the  docu- 
mentary evidence,  leads  me  to  the  conclusion  that 
this  is  an  excess  of  eight  days ;  I  shall  therefore 
allow  a  deduction  of  twenty  days.  Lastly,  I  have 
to  consider  the  objection  as  to  the  rate  of  allow- 
ance, and,  according  to  the  best  judgment  I  can 
form  on  the  evidence  before  me,  I  am  satisfied  that 
the  finding  of  the  registrar  upon  this  point  onght 
not  to  be  disturbed.  Having  regard  to  all  the 
circumstances  of  the  case,  and  the  peculiar  posi- 
tion of  the  respondents,  I  shall  make  no  order  as 
to  costs. 

Proctors  for  the  owners  of  the  Bismarok^  Dyke 
and  Stokes, 

Solicitors  for  the  owners  of  cargo,  WaUons,  Bubh, 
and  WaUons, 


Tuesday,  Jan,  23, 1372. 
The  Palmtka. 
Sdlwkge — Apportionment — Sailing  vessel  cbs  saJvor. 
In  apportionvng  saboa^ge  reward  among  the  oumers, 
m>astert  and  crew  of  a  sailing  vessel  which  has  ren- 
dered salvage  services,  the  Oowrt  of  Admiralty  wiXL 
not  allot  to  the  own^ers  the  same  proportion  of  (he 
reward  as  in  the  case  of  services  rendered  by  a 
steamship  {usually  one-half),  wrdess  the  drcwn- 
stances  show  thai  the  vessel  itself,  as  when  the 
services  are  effected  by  stea/m  power,  was  the  chief 
agent  in  effecting  the  salvage. 
In  apportioning  the  ttu/m  of  I500I.,  where  the  services 
were  mainly  the  personal  exertions  of  the  Tnasier 
and  crew  of  a  sailing  vessel,  the  court  a/wa/rded 
500i.  to  the  owners,  6502.  to  the  crew,  and  350L  to 
the  master. 
This  was  an  application  to  the  oourt  to  apportion 
the   sum   of    15002.,  tendered  in  this  suit   and 
accepted  by  the  owners,  master,  and  crew  of  the 
sailing  vessel  Adelphoi,  as  salvage  rewaid  in  re- 
spect of  services  rendered  by  that  ship   to  the 
sailing  vessel  Palmyra.     The   Adelphoi    waa  a 
barque  of  349  tons  register,  manned  by  a  orew 
of  twelve  hands  all  told,  and  was  bound  on  a 
voyage  from  Colombo  to  London  with  a  g^eneral 
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cargo.  The  Palmyra  was  a  ship  of  932  tons  regis- 
ter, manQed  by  a  crew  of  twenty-three  hands  all 
told,  and  was  bonnd  on  a  voyage  from  Liverpool  to 
New  Orleans  with  a  cargo  of  885  tons  of  salt. 
The  Adelphoi  found  the  Palmyra  in  a  disabled 
condition  in  the  Atlantic,  aboat  700  miles  due 
west  of  Bordeaux,  on  the  80ch  Sept.  1871. 
There  was  then  a  light  wind.  Some  of  the 
Palmyra*8  crew  deserted  her,  and  went  on  board 
another  vessel.  The  master  of  the  Adelphoi 
boarded  the  Palmyra,  and  found  that  her  master 
had  the  intention  of  abandoning  and  scuttling  his 
ship.  The  master  of  the  Adelphoi  remained  on 
board  the  Palmyra  for  some  time,  and  after  the 
PaUnyra^s  nautical  instruments,  the  effects  of  her 
crew,  and  some  of  her  stores  had  been  transferred 
to  the  Adelphoi,  he  succeeded  in  inducing  the 
master  of  the  Pahnyra  to  stick  to  his  ship,  by  pro- 
mising him  to  remain  by  him  and  give  him  all 
possible  assbtance,  and  by  threatening  him  that 
•*  If  you  leave  your  ship,  I  will  send  one  of  my 
mat^  on  board,  and  if  you  scuttle  your  shipi  you 
will  run  a  risk  of  losing  your  certificate  and  of  being 
transported."  The  master  of  the  Adelphoi  then  left 
the  Palmyra^  leaving  on  board  of  her  the  master 
and  eleven  of  the  crew ;  eleven  others  had  been 
taken  away  by  the  other  vessel.  On  the  same  evening 
a  gale  sprang  up  which  lasted  for  two  days,  and 
until  the  morning  of  Oct.  3rd,  and  the  Adelphoi 
kept  as  near  to  the  Palmyra  as  it  was  possible  to 
do.  On  Oct.  2nd  the  master  of  the  Palmyra  hailed 
the  master  of  the  Adelphoi  to  come  on  board,  and 
two  of  the  crew  of  the  latter  vessel  volunteered  to 
take  him  on  board.  They  went  on  board  and  back 
again  to  their  own  ship,  and  again  on  board  the 
Palmyra,  a  gale  blowing  the  whole  time.  The 
mastw  of  the  Palmyra  was  very  desirous  of  leaving 
his  ship,  but  an  agreement  was  entered  into  be- 
tween the  two  masters  that  the  Adelphoi  should 
take  the  Palmyra  to  an  English  port,  and  the 
master  of  the  ^^sZp^i  returned  to  his  vessel.  On 
Oct.  3rd,  the  weather  having  moderated,  the 
Adelphoi  took  the  Palmyra  in  tow,  and  aJlbough 
the  tow  rope  broke  four  times,  succeeded  in  towing 
her  safely  to  Falmouth,  whence  they  arrived  on  Oct. 
6th.  On  Oct.  3rd^  the  effects  of  the  crew  and  the 
nauticalinstruments  were  sent  back  to  thePalm/yra, 
and  the  stores  were  returned  at  Falmouth.  The 
Addphoi  would  not  have  gone  into  Falmouth  but 
for  the  salvage  services.  During  the  gale  the 
master  of  the  Adelphoi  was  obliged  to  direct  the 
P<dmyra*8  course  as  there  were  no  instruments  on 
board  of  her,  and  this  he  did  by  laying  his  own 
ship  alongside  as  close  as  possible  and  hailing  her. 
The  master  and  crew  of  the  Adelphoi  were  en- 
gaged day  and  night  with  little  intermission  during 
the  8ervi9es,  and  they  were  much  exhausted. 

The  Admiraliy  Advocate  (Dr.  Deane,  Q.C.),  and 
Wood  HiU  for  the  owners  and  six  of  the  orew  of 
the  Adelphoi, — ^We  admit  that  the  master  and  the 
two  men  who  went  on  board  the  Pahnyra  are  en- 
titled to  more  than  the  others.  Still  the  maaler, 
although  he  incurs  personal  responsibility,  throws 
great  responsibilitv  on  his  owners,  more  especially 
with  reference  to  their  liability  for  the  cargo.  The 
responsibility  he  incurs  is  really  that  of  the  owners, 
ana  they  are  therefore  entitled  to  the  greater  pro- 
portion of  the  reward.  The  owners  are  entitled 
to  at  least  one-half. 

The  Perla,  Swab.  Bep.  230 : 

The  SpirU  af  the  Age.  Swab.  Bep.  286 ; 

The  8t,  Nicholas,  Liiah.  Bep.  29. 


These  are  oases  of  steamers.  The  same  was 
awarded  to  the  owners  of  a  sailing  vessel.  (The 
Waterloo,  2  Dods.  443).  Although  the  master  and 
crew  behaved  well,  there  is  nothing  to  entitle 
them  to  an  extraordinary  amount.  The  voyage 
was  delayed  and  this  loss  falls  on  the  owners. 

Bruce,  for  five  of  the  crew  of  the  Adelphoi, — ^The 
services  were  mainly  rendered  by  the  personal 
exertions  of  the  crew.  In  most  of  the  cases  cited, 
steamers  rendered  the  services,  and  steamers  are 
by  reason  of  their  steam  power  themselves  the 
principal  agents  in  services  rendered  by  them. 

Phillimore  for  the  master. — ^The  owners  did  not 
auffer  from  the  delay.  The  ship  was  always  on  her 
course.  The  Palmyra  was  really  saved  by  the 
encouragement  given  by  the  master  and  crew  of 
the  Adelphoi,  and  was  not  abandoned  in  conse- 
quence of  the  language  used  by  the  master  of  the 
Adelphoi,  which  induced  the  master  of  the  Palmyra 
to  stick  by  his  ship.  The  master's  personal  services, 
and  his  determination  and  skill,  mainly  effected 
the  salvage. 

The  Amhvralty  Advocate  in  reply. 

Sir  B.  Phillikore. — ^In  all  these  oases  of  appor- 
tionment, with  respect  to  the  amount  to  be  allotted 
to  the  owners,  a  question  to  be  considered  is, 
whether  the  salving  vessel  was  under  steam  or 
sail.  In  the  case  of  a  steamship,  the  steam  power 
is  the  chief  agent  in  effecting  the  salvage,  but 
where  a  sailing  vessel  is  a  salvor,  the  circum- 
stances of  each  case  must  decide  whether  the 
owners  can  possibly  be  entitled  to  the  same  reward 
as  would  be  allotted  to  the  owners  of  a  steamer.  I 
cannot  find  such  oiroamstanoes  here.  The  Adelphoi 
was  in  some  jeopardy,  no  doubt,  but  it  was  not  vei*y 
great.  With  respect  to  the  claim  of  the  master,  it 
is  impossible  to  doubt  that  his  courage  and  deter- 
mination, as  well  as  his  skill,  were  the  principal 
means  of  saving  the  Palmyra.  But  for  his  threat 
in  the  first  instance,  the  vessel  would  no  doubt 
have  been  scuttled.  Taking  these  oirenmstances 
into  consideration,  I  shall  award  500L  to  the 
owners,  6501.  to  the  crew,  a  double  portion  going 
to  those  two  men  who  went  on  board  in  the  gale, 
and  3502.  to  the  master. 

Solicitors :  Byhe  and  Stokes-,  Field  and  Swmmer ; 
and  Crosae, 


Tuesday,  Jan.  23, 1872. 

Thb  Emf&ess. 

Salvage— Value  under  lOOOl.—Jurisdietion^Mer' 

chant  Shipping  Aot—Oounty  Oowrt  Admiralty 

Jurisdictions  Act  1868. 

The  jurisdiction  in  salvage  cates  above  the  value  of 

the  property  saved  is  under  lOOOI.,  taiken  away 

from  the  High  Goturtof  Admiralty  by  the  Merchant 

Shvpmng  Act  1854  (19  ^  18  Ftc<.  c.  154).  8.  460, 

and  the  Mercha/nt  Shipping  Amendment  Act  1862 

(25  4-  26  Vict.  c.  63), «.  49,  is  restored  to  that  court 

by  i}ye  County  Courts  Admiralty  Jurisdiction  Act 

1868  (31  4-  32  Vict.  o.  71). 

This  was  a  cause  of  salvage  instituted  on  behalf  of 

John  Purvis  and  others,  fishermen  of  Whitburn, 

in  the  county  of  Durham,  against  the  steam-tug 

Empress.     The  Empress  was  abandoned  by  her 

crew,  and  was  driven  on  to  Whitburn  Bocks,  and 

the  plaintiffs  on  23rd  Dec.   1871,  succeeded  in 

getting  her  off,  and  took  her  as  a  derelict  into 

Sunderland  Harbour.    Tbo  Empress  was  valued 

in  her  damaged  state,  under  a  commission  of  ap- 
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praisement  issned  oat  of  the  Oonrt  of  Admiralty 
ftt  the  sum  of  7201, 

ClarJcson,  for  the  defendants,  the  owners  of  the 
Empress,  now  moved  (by  consent,  a  petition  on 
protest  not  haying  being  filed)  the  court  to  dismiss 
the  suit  with  costs,  on  the  ground  that  the  coart 
had  no  jurisdiction.  By  the  Merchant  shipping 
Amendment  Act  1862  (25  &  26  Vict.  c.  63)  s.  49, 
the  provisions  of  the  eighth  part  of  the  Merchant 
Shipping  Act  1854  (17  &  18  Vict.  c.  104),  in  re- 
spect of  salvage  oases,  are  exlfinded  ''to  all 
oases  in  which  the  value  of  the  property  saved 
does  not  exceed  one  thousand  pounds,'*  and  the 
latter  Act  (s.  460)  takes  away  the  jurisdiction 
of  this  court  in  such  cases  and  confers  it  upon 
justices. 

Phillimore,  for  the  salvors. — ^No  doubt  the  court 
lost  its  j  urisdiction  in  these  cases  under  the  intrepre- 
tation  of  those  Acts  by  Dr.  Lushington,but  it  is  now 
restored  by  the  County  Courts  Admiralty  Juris- 
diction Act  1868  (31  &  32  Vict.  c.  71).  If  we  had 
been  content  to  recover  300Z.,  the  County  Court 
could  have  heard  this  case  under  sect  3  (a)  of  that 
Act,  and  could  have  been  transferred  by  motion  to 
this  court  under  sects.  6  &  8,  and  again  sect.  9 
of  the  same  Act,  distinctly  contemplates  a  cause 
being  tried  in  this  court,  when  the  value  is  under 
lOOOT.,  and  makes  the  question  a  matter  of  costs 
only.  In  the  Dowse  (L.  Bep.  3  Adm.  135 ;  22  L.  T. 
Bep.  N.  S.  627),  and  in  Everard  v.  KendaU  (L.  Bep. 
5  C.  P.  428 ;  22  L.  T.  Rep.  N.  S.  408),  it  is  decided 
that  the  County  Courts,  having  admiralty  juris- 
diction, have  only  jarisdiction  in  causes  in  which 
the  High  Court  of  Admiralty  has  itself  juris- 
diction, and  the  converse  of  that  proposition  must 
be  true ;  viz.,  that  wherever  the  County  Courts 
have  admiralty  jurisdiction  the  same  jurisdiction  at 

(a)  Oonnty  Oonrt  Admiraltv  Jnrisdiotion  Aot  1868. — 
Any  Oonnt:^  Oonrt  having  admiralty  jnriBdiotion  shall 
have  jnrisdiotion  .  .  .  to  try  and  determine  .  .  .  the  fol- 
lowing canseB : 

1.  Aa  to  any  olaim  for  salvage — any  oanse  in  whioh 
the  property  saved  does  not  exceed  lOOOl.,  or  in  whioh 
the  amount  claimed  does  not  exceed  3001. 

Seot.  6.  The  High  Oonrt  of  Admiralty,  on  motion  by 
any  party  to  an  admiralty  cause  pending  in  a  Oonnty 
Oonrt.  may,  if  it  shall  think  fit,  with  previous  notice  to 
tiie  other  party,  transfer  the  cause  to  the  High  oonrt  of 
Admiralty,  and  may-  order  security  for  ooete,  or  impose 
such  other  terms  as  to  the  court  may  seem  fit. 

Sect.  8.  If  during  the  progress  of  an  admiralty  cause 
in  a  Oountv  Oonrt  it  shall  appear  to  the  court  that  the 
cause  could  be  more  conveniently  prosecuted  in  some 
other  Oonnty  Oonrt,  or  in  the  High  Oonrt  of  Admindtv, 
the  court  may  by  order  transfer  it  to  some  other  Oonnty* 
Oonrt,  or  to  the  High  Oonrt  of  Admiralty  of  England,  as 
the  case  may  be,  and  the  cause  shall  thenceforward  be  so 
prosecuted  accordingly. 

Sect  9.  If  any  person  shall  take  in  the  High  Oonrt  of 
Admiralty  of  England,  or  in  anv  Superior  Oonrt,  pro- 
ceedinga  wbioh  he  might,  without  agreement,  have  taken 
in  a  Oounty  Oonrt,  except  by  order  c^  the  judge  of  the 
High  Oonrt  of  Admiralty,  or  of  such  Superior  Oonrt,  or  of 
a  (%nnty  Oonrt  having  admiralty  jurisdiction,  and  shall 
not  recover  a  sum  exceeding  the  amount  to  which  the 
jnrisdiotion  of  the  Oounty  Oonrts  in  that  admiralty 
oanse  is  limited  by  this  Act,  and  also  if  any  person  with- 
out agreement  shall,  except  by  order  as  i^oresaid,  take 
prooeedings  as  to  salvage  in  the  High  Oonrt  of  Admi- 
ralty, or  in  any  Superior  Oonrt,  in  respect  of  property 
saved,  the  value  of  which,  when  saved,  does  not  exceed 
lOOOl. ,  he  shall  not  be  entitled  to  costs,  and  shall  be  liable 
to  be  condemned  in  costs,  unless  the  judge  of  the  High 
Oonrt  of  Admiralty,  or  of  a  Superior  Oonrt,  before  whom 
ihe  cause  is  tried  or  heard ,  shall  certify  that  it  was  a  proper 
cause  to  be  tried  in  the  High  Oonrt  of  Admiralty  of 
England,  or  in  a  Superior  Oonrt. 


the  same  tim  e  exists  in  the  Admiralty  Court.  This 
question  has  already  heen  decided  by  the  Hermann 
Wedel  (23  L.  T.  Rep.  N.  S.  876 ;  3  Mar.  Law  Cas. 
O.  8.  530),  where  it  is  said  that  the  cases  which 
decide  that  under  the  Merchant  Shipping  Acts  the 
court  has  no  jurisdiction  are  inapplicable  since  the 
passing  of  this  Act.  The  Court  has  now  a  dis- 
cretion to  hear  any  cause  of  salvage,  whatever  the 
value. 

Olarkson  in   reply, — ^There  is  nothing  in  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
to  prevent  a  County  Court  from  awarding  more 
than  3002.    There  are  in  sect.  3   two  cases   in 
which  a  County  Court  has  jurisdiction,  and  they 
are    totally    distinct.     The   jurisdiction  of    this 
court    is  taken  away  by  express   terms  in   the 
Merchant  Shipping  Acts,  and  cannot  be  restored 
by  words  which  merely  imply  jurisdiction.    The 
Hermann  Wedel  (sup.)  does  not  decide  that  the 
court  has  jurisdiction  originally,  but  only  that 
there  was  an  agreement  such  as  gave  it  jurisdiction 
under  sect.  9  already  cited.    [Sir  R.  Phillim:or«. 
This  9th  section  does  certainly  appear  to  con- 
template the  oonrt  taking  jurisdiction.]    It  woaM 
be  straining  the  words  of  the  Legblature  to  hold 
that  where  jurisdiction  has  been  taken  away  by 
express  words  it  can  be  revived  by  words  suoh 
as     those     of     seot.     9.      The    words    of     the 
section  can  be  satisfied  without  taking  this  jaris- 
diction.   It  is  admitted  that  but  for  Hcct  9  there 
would  be  no  jurisdiction.    [Sib  R.  Phillimo&k. — 
Does  not  that  section  contemplate  a  case  under 
10002.  in  value  being  tried  here,and  a  state  of  thin;^ 
where  the  party  suing  would  be  entitled  to  ooste  P] 
No  doubt,  but  that  is  in  one  particular  case,  namely,  a 
case  coming  from  the  Cinque  Ports.  It  was  decided 
in  The  Jeune  Patd  (L.  Rep.  1  Adm.  &  Eoc.  336 ;  16 
L.  T.  Rep.  N.  S.  126;  2  Mar.  Law  Cas.  O.  S.  478) 
that  this  court  had  concurrent  jurisdiction  with 
the  Court  of  Admirsdty  of  the  Cinque  Ports  where 
the  value  was  under  10002.,  and  it  is  more  reason- 
able to  suppose  that  the  Legislatuie,  by  this  section, 
intended  to  provide  for  such  a  case  as  this  rather 
than  to  revive  a  jurisdiction  expressly  taken  away. 
Tbe  Legislature  must  be  taken  to  have  been  per- 
fectly acquainted  with  the  subject  with  whioh  they 
were  dealing,  and  it  must  be  supposed  that  they 
meant  to  meet  some  existing  case  such  as   tbe 
above,  rather  than   to  give  general  jurisdiction 
by  implication.    [Sir  R.   Phillimorb. — ^The    Act 
gives    me     power     to     transfer     causes     here, 
even  though  the  amount  is    below  the    limit.j 
Such  a  cause  is  still  a  County  Court  cause,    and 
tbe  power  to  transfer  does  not  give  this   coart 
original   jurisdiction.      By    the    County    Conrts 
Admiralty    Jurisdiction    Amendment    Act    1869 
(32  &  33  Yict.  c.  51),  the  County  Courts  Laving 
admiralty  jurisdiction,  have  power  to  tr^  causes 
in  which  this  court  has  no  ori^nal  jurisdiction, 
and  yet  they  may  be  transferred  here  by  the  Act 
now  in  question,  and  the  appeal  lies  here.     Again, 
there  is  a  distinction  between  salvage  snita  and 
other  admiralty  causes;  in  the  latter  the  oonrt 
has  original  jurisdiction,  but  in  salvage  it  has  not 
where  the  value  is  under  lOOOZ. 

Sir  R.  Phillimore. — It  is  an  unsatisfactory  duty 
to  have  to  construe  the  sections  of  this  Aot,  but  as 
it  is  cast  upon  me  I  must  interpret  them  acoord- 
ing  to  the  only  meaning  that,  in  m^  view,  can  be 
put  upon  them.  The  only  construction  that  X  can 
put  upon  sect.  9  of  the  County  Courts  Admiralty 
JurisdicbioD  Act  186S  is  that  which  I  have  already 
Digitized  by  VJi^i^V  IV^ 
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mdioated  darinff  the  argument.  I  am  of  opinion 
that  the  ooart  nas  jarisdiotion  to  hear  the  case, 
uid  to  award  costs  according  to  the  view  it  may 
take  CD  the  hearing.  I  ^nite  feel  the  difficulty 
which  must  necessarily  arise  from  either  constrac- 
tioQ  of  the  section ;  but  I  must,  as  I  interpret  the 
section,  allow  'the  case  to  go  on,  and  decide  upon 
the  merits  hereafter  whether  it  was  a  proper  cause 
to  be  tried  here. 

Prootors  for  the  salvors.  Dyke  and  Stokes. 

Solicitor  for  the  owners,  Thomae  Oooper. 


COUBT  OF  QUEEV'S  BEVCK. 

Bepoffted  hy  J.  8hobtt,  M.  WMoKmllaa,  and  J.  P.  Abpotall, 
Esqn.,  BuriitenMA-Law. 

Tueada/y,  May  30, 1871. 

Beckett  v.  The  West  op  England  Marine 
Insurance  Compant  (Limited). 

Marine  insurance-r-Gonairuction  of  'policy— Incefp- 
Hon  of  risk — Policy  on  freight-^Chods  not  on 
hoardr^At  amdfrom, 
A  ship  wets  chartered  lo  carry  a  cargo  from  Liver- 
poot  to  Lagos,  on  the  west  coast  of  Africa,  there 
discharge  and  reload  another  cargo  for  the  United 
Kingdom,  in  consideration  of  a  lump  sum  by  way 
affreight,  pan^ahle  half  before  sailing  from  Liver- 
pool, half  on  delivery  of  the  homeward  ca/rgo, 
Theplaintiff,  the  shipowner,  effected  am  insurance 
on  freight  **at  amd  from  Lagos,"  and  the  policy 
contained  a  clcMse  whereby  the  defendants,  the 
insurance  company,  agreed  that  the  insuramce 
**  shall  commence  upon  freight  amd  goods  or  mer- 
chamdise  aforesaid  from  the  loading  of  the  said 
goods  or  merchamdize  on  board  the  said  ship  or 
vessel  at  as  ct&atre."     The  ship  wcbs  lost  before  she 
had  shipped  any  of  her  homeward  cargo. 
Held,  tha^  ihi$  ctause  precluded  the  plaintiff  from 
recovering  against  the  under voriters, 'although  the 
freight  was  choHered  freight. 
Declaration  on  a  policy  of  insurance  (afterwards 
set  out),  upon  freight  to  be  earned  by  the  ship 
Qem,  under  a  charter  party  (afterwards  set  out), 
lost  or  not  lost,  at  and  from  Lagos  and  lor"]  any 
place  or  places  on  the  west  coast  of  Afk-ica,  between 
Oape  Palmas  and  Oape  Formosa  to  any  port  of 
call,  and  [or']  discharge  in  the  United  Kingdom ; 
the  insurance  to  commence  upon  the  freight  and 
goods  or  merchandise  aforesaid  from  the  loading 
of  the  said  goods  or  merchandise  on  board  the 
said  vessel,  alleging  interest  in  the  freight,  and 
loss  of  the  vessel  By  the  perils  insured  against 
whilst  in  Lagos  Roads  and  during  the  continuance 
of  the  risk.    Pleas :  First,  deniu  that  the  defen- 
dants became  insurers;   secondly,  denial  of  in- 
terest; thirdly,  that  the  policy  was  not  made  for 
the  benefit,  or  bv  the  authority  of  the  said  persons 
interested  as  alleged;   fourthly,  denial  that  the 
ship  was  under  charter;   fifthly,  denial  of  loss; 
sixthly,  that  the  loss  of  the  said  ship  and  subject- 
matter  of  insurance  did  not  happen  during  the 
continuance  of  the  said  risk,  but  beforo  the  same 
had  commenced,  and  before  the  said  ship  was  at 
Lagos,  or  any  place  on  the  west  coast  of  Africa 
between  Cape  Palmas  and  Oape  Formosa,  within 
the  meaning  of  the  said  policy. 
On  these  pleas  the  plamtins  joined  issue. 
At  the  trial  before  Blackburn,  J.,  at  Guildhall, 
sittings  after  Michaelmas  Term,  1870,  it  appeared 
that  the  plaintiff  was  a  shipowner  at  Glasgow,  and 
that  the  defendants  were  an  Insurance  Company, 


carrying  on  business  at  Exeter.  On  the  26th 
April  1869  a  charter-party  was  entered  into  be- 
tween the  plaintiff  and  Messrs.  Holland,  Jaqaes, 
and  Oo.,  in  the  following  terms  : 

London,  24th  April,  1869. 

Liverpool,  26th  April,  1869. 
[Charter-party.] 
It  ia  this  day  mutoaUy  agreed  between  John  Beokett, 
Esq.,  owner  of  the  good  sMp  or  vessel  called  the  Oem 
A  1  red.,  of  the  measnrement  of  120  tons  or  thereaboute, 
now  in  Liverpool,  and  Messrs.  Holland,  Jaqaes^  and  Co., 
of  London,  merohants,  that  the  said  ship  being  tight, 
stannoh,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall  receive  and  take  on  board  in  one  of  the  docks  and 
river  for  gunpowder,  all  such  lawfol  goods  or  merchan- 
dise as  the  charterers  or  their  agents^  may  send  alongside, 
and  shall  forthwith  proceed  and  deliver  the  same  at  any 

glace  or  places  on  the  West  Coast  of  Africa  agreeable  to 
ills  of  lading,  as  directed  by  the  charterers'  agent, 
between  Cape  Palmas  and  Cape  Formosa  inclusive,  and 
reload  a  f im  and  complete  cargo  of  African  produce ;  the 
vessel  to  load  a  full  cargo  if  required  inside  Lagos  Bar, 
which  the  said  merchants  bind  themselves  to  sMp,  &c., 
and  being  so  loaded  shall  therewith  proceed  to  London, 
and  deliver  the  same  (the  act  of  God,  &c.,  excepted). 
The  freight  to  be  paid  as  follows :  In  full  for  the  round 
the  lump  sum  of  ^l.  payable  by  charterers,  acoeptanoe 
at  three  months'  date  for  3001.  from  day  of  clearing,  and 
the  balance-  on  correct  delivery  of  the  return  cargo,  as 
customary,  in  cash.  Fifty  running  days,  &o.  [Here  fol- 
low various  immaterial  clauses.] 

Q. ,        C  Holland,  Jaques,  and  Co. 

Signed        Ij^^^  Beckett. 

Pursuant  to  the  charter-party,  an  outward  cargo 
was  shipped  At  Liverpool  by  the  charterers,  con- 
sisting of  eleven  bales  of  cotton  goods,  to  be  de- 
livered at  the  port  of  Jellah  Ooffie,  on  the  West 
Ooast  of  Africa,  and  of  one  hundred  oases  of 
hatohets,  and  fifty  tons  of  salt,  and  a  quantity  of 
mats  for  dunnage  to  be  delivered  at  Lagos,  and 
for  this  cargo  the  master  signed  bills  of  lading 
on  lObh  May. 

On  11th  May  the  policy  in  question  was  effected 
by  the  plaintiffs  brokers,  and  its  material  parts 
are  as  follow : 

West  of  England  Insurance  Company  (Limited). 
No.  4806.    3001. 

Whereas  Walker,  Martin^nd  Todd  have  represented 
to  the  West  of  England  Marine  Insurance  Company 
(Limited)  that  they  are  interested  in  or  duly  autho- 
rised as  owner,  agent,  or  otherwise  to  make  the  insur- 
ance hereinafter  mentioned  and  described  with  the 
said  company,  and  have  promised  or  otherwise  obliged 
themselves  to  pay  forthwith  for  the  use  of  the  said  com- 
pany at  idle  office  of  the  said  company  the  sum  of  61.  as  a 
premium  or  consideration  at  and  after  the  rate  of  40s.  per 
oent.  for  such  insurance ;  now  this  poliey  of  insurance 
witnesseth  that,  in  consideration  of  the  premises,  the  said 
company  promises  and  agrees  with  the  said  Walker, 
Martin,  and  Todd,  their  executors,  administrators,  and 
assigns,  that  the  said  company  will  pav  and  make  good 
all  such  losses  and  damages  hereinafter  expressed  as 
may  happen  to  be  subject  matter  of  this  policy,  and  may 
attach  to  this  policy  in  respect  of  the  sum  of  3001.  hereby 
declared  to  be  upon  freight  valued  at  3001.  the  ship  or  ves- 
sel called  the  Chm,  whereof  is  at  present  master, 
or  whoever  shall  go  for  master  of  the  said  ship  or  vessel, 
lost  or  not  lost,  at  and  from  Lagos,  and,  [or']  any  place  or 
places  on  the  west  ooast  of  Airica  between  Cape  Palmas 
and  Cape  Furmosa,  to  any  port  of  call  and  lor"] 
discharge  in  the  United  Kingdom,  including  all  risk  of 
croft,  warranted  free  of  captures  and  seizures,  and  the 
consequences  of  any  attempts  thereat. 

And  l^e  said  company  promises  and  agrees  that  the 
insurance  aforesaid  shall  commence  upon  the  freight  and 
goods  or  merchandise  aforesaid,  from  the  loading  the  said 
goods  or  merchandise  on  board  the  said  ship  or  vessel  at 
as  above,  and  continue  until  the  sail  goods  or  merchan- 
dise be  discharged  and  safely  landed  as  at  above ;  and 
that  it  shall  be  lawful  for  the  said  ship  or  vessel  to 
proceed  and  sail  to  and  touch  and  stay  at  any  ports  or 
places  whatsoever  in  the  course  of  her  said  voyage  for  all    t 
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necessary  pnrpoees,  without  prejudice  to  tluB  insurance, 
and  tonoDing  the  adyentures  and  perils,  <&c.  [Here  follow 
the  usual  perils  insured  against,  the  suing  and  la- 
bouring clause,  and  certain  warranties,  free  from 
average  under  5  per  cent.,  and  ship  and  freight,  war- 
ranted free,  average  under  3  per  cent.,  unless  general,  or 
the  ship  be  stranded.]  In  witness  whereof  the  said 
company  have  hereunto  set  their  common  seal  at  Exeter 
the  11th  May  1869. 

The  Qem  left  Liverpool  on  11th  May,  and  arrived 
at  Jellah  Coffie  on  12tli  Jnly,  1869,  and  there  dis- 
charged the  eleven  bales  of  cotton  shipped  for  that 
EB,  and  after  three  days'  delay  proceeded  for 
08,    On  18th  July  1869,  she  arrived  in  Lagos 
B.    Between  Lagos  roads  and  Lagos  barbonr 
there  is  a  bar  which  makes  it  necessary  for  ships 
drawing  more  than  9ft.  of  water  to  discharge  part 
of  their  cargo  into  lightera  in  the  roads,  so  as  to 
enable  them  to  get  over  the  bar  into  the  harbour. 
Vessels  usually  discharged  part,  if  not  all,  of  their 
cargoes  in  Lagos  roads,  and  when  the  Oem  arrived 
there,  several  vessels  were  then  discharging  in  that 
place.     On  19ih  July,  the  master  gave  notice  to 
the  consignees  that  the  ship  was  ready  for  dis- 
charging in  the  roads,  and  on  2l8t  July  a  portion 
of  the  cargo  was  discharged,  and  the  discharge 
continued  down  to  29th  July,  when  the  ship  had  87 
tons  on  board,  and  was  drawing  only  8if  t.  of  water, 
and  thereupon  the  master  applied  to  the  consignees 
for  a  tug  and  pilot  to  take  the  ship  inside  the  bar 
to  enable  her  to  finish  the  discharge  there,  and  to 
commence  reloading  the  homeward  cargo  in  Lagos 
harbour.    On  5th  Aug.  a  pilot  came  on  board  and 
a  tug  took  the  Qem  in  tow,  and  they  proceeded  for 
the  harbour,  but  in  crossing  the  bar  the  Oem  struck 
the  ground  and  broke  the  tow  rope,  and  was 
obliged  to  put  back  into  the  roads.     The  Oem 
remained   at  anchor  in  the  roads,  without  dis- 
charging any  more  cargo,  until  11th  Aug.  when 
another  attempt  was  made  to  tow  the  Oem  across 
the  bar,  bnt  she  again  struck  the  ground,  and  the 
tu^  was  unable  to  get  her  off.  The  Oem  ultimately 
.   drifted  on  the  beach,  and  was  abandoned.    No 
portion  of  the  homeward  cargo  had  been  shipped. 
Upon  these  facts,  Blackburn,  J.,  ruled  that  the 
Gem  had  arrived  "  at  *'  Lagos  within  the  meaning 
of  the  policy,  and  so  directed  the  jury,  and  a 
verdict  was  entered  for  the  plaintiff  for  300Z.,  but 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict,  if  the  court  should  be  of  opinion 
that  Blackburn,  J.,  was  wrong  in  his  rulinff.    The 
words  in  the  policy — "The  insurance  aforesaid 
shall  commence  upon  the  freight  and  goods  or 
merchandise  aforesaid  from  the  loading   of  the 
said  goods  or  merchandise  on  board  the  said  ship 
or  vessel  at  as  above" — were  not  in  any  way 
brought  to  the  attention  of  Blackburn,  J.,  or  the 
jury  during  the  trial. 

On  Jan.  11,  1871,  the  defendants  moved  pur- 
suant to  the  lease  reserved,  and  brought  to  the 
attention  of  the  oourt  the  above  dause  of  the 
policy,  and  obtained  a  rule  calling  upon  the  plain- 
tiffs to  "  show  cause  why  the  verdict  obtained  in 
this  cause  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendants  instead  thereof,  on  the 
ground  that  the  risk  had  not  attached  when  the 
ship  was  lost." 

May  30.— Jlfanw^y,  Q.O.  {Barnard  with  him) 
ehowed  cause. — This  was  a  policy  on  chartered 
freight.  It  is  not  so  expressed  in  the  policy,  but 
it  was  so  in  point  of  fact.  The  voyage,  therefore, 
must  be  considered  as  a  whole,  and  the  moment 
the  vessel  arrived  at  Lagos  the  policy  attached. 


The  ship  bad  already  broken  ground  upon  the 
voyage  on  which  the  freight  was  to  be  earned  under 
the  charter  party  by  sailing  from  Liverpool,  and 
on  her  arrival  at   Lagos  the  risk  commenced. 
When  she  was  in  Lagos  Boads  she  was  "at" 
Lagos  within  the  meaning  of  the  policy.    The 
fact  tha.t  she  had  not  discharged  the  whole  of  her 
outward  cargo  cannot  affect  the  plaintiff's  right 
to  recover:  {^oley  v.  The  United  Fire  and  Marine 
Inewrance  Company  of  Sydney,  L.  Rep.  5  C.  P. 
155 ;  22  L.  T.  Rep.  N.  8. 108.)    The  clause  in  the 
cbai'ter  party  which  provides  that  the  insurance 
shall  commence  when  goods  are  on  board  cannot 
apply  to  freight.    No  doubti  if  the  policy  were  on 
goods  or  ship  it  would  prevent  the  plaintiff  from 
recovering,  but  with  respect  to  freight  can  have 
no  more  effeqt  than  if  it  were  omitted  altogether. 
If  it  should  be  held  binding  it  will  have  the  effect  of 
rendering  void  the  word  '*  at,"  as  the  freight  would 
have  been  uninsured  during  the  greater  part  of 
the  time  the  ship  was  at  Lagos.    The  policy  in 
Foley  V.  The  United  Fire  and  Marine  Insurance 
Company  of  Sydney  {sup.)  was  upon  chartered 
freight  "  at  and  from  UlAuritius  to  rice  ports ;" 
and  Kelly,  O.B.  says : — '*  It  seems  to  me  that  it 
would  be  a  strained  construction  of  the  policy 
to  subdivide  the  period  during  which  the  ship  was 
at  Fort  Louis  into  two  portions,  and  to  sav  that 
she  shall  not  be  insured  for  more  than  one  of  these 
two  portions."    This  clause  in  the  policy  is  only 
the  ordinary  printed  form  of  the  company's  poli- 
cies, and  cannot  override  an  express  stipulation 
applying  to  a  particular  adventure. 

WatJcin  WiUiams  (Sir  0,  Horvyman,  Q.O.,  with 
him)  in  support  of  the  rule. — The  plaintiff  admite 
that  if  this  were  a  policy  in  good^,  this  clause 
would  bar  his  claim,  and  we  contiend  that  with  this 
special  clause  in  the  policy  the  words  in  this  oase 
can  apply  only  to  freight.  The  clause  is  printed 
and  used  in  policies  on  goods  also.  "At  and 
from  "  are  words  used  in  the  ordinary  form  of  the 
policy,  and  must  be  qualified  by  the  meaning 
to  be  given  lo  the  special  clause.  The  risk  did  not 
commence  until  the  goods  were  laden  on  hoard, 
and  in  this  case  the  outward  cargo  was  not  dis- 
charged [CocKBUBN,  C.J. — The  plaintiff  was  en- 
titled to  his  freight  whether  the  goods  were  loaded 
or  not.  He  gets  his  chartered  freight  indepen- 
dently of  the  loadin|f.  The  assured  cannot  nave 
intended  that  the  policy  should  not  be  the  same  as 
the  risk.]  Whether  the  assured  did  or  not  cannot 
affect  the  defendants,  as  the  brokers  made  the 
policy,  and  they  clearly  so  intended.  Ag^in,  there 
is  a  difference  between  freight  and  chartered 
freight.  [Blackbukn,  J.— It  has  been  settled  for 
a  century  that  "  freight "  must  be  construed  in  a 
policy  in  iks  widest  sense.]  Ordinary  policies  on 
freight  are  made  quite  irrespective  of  the  goods 
being  laden  on  bocurd. 

Winter  v.  EaldimaML  3  B.  &  Ad.  648; 

Potter  V.  Ra/nkm,  L.  Icep.  30.  P.  562 ;  18  L.  T.  Bep. 

N.  S.  712 :  and  in  the  Ezoheqner  Cluunber ;     .  Hep. 

5  C.  P.  341 ;  22  L.  T.  Bep.  N.  S.  847. 

The  time  tor  the  commencement  of  the  insurance 

is  fixed  in  order  to  avoid  the  risk  of  the  naost 

critical  part  of  the  voyage,  viz.,  that  during  which 

the  vessel  lies  off  a  dangerous  port,   as  in    the 

present  instance,  and  the  words  of  the  policy  are 

expressly  framed  to  meet  decided  cases.      The 

trade  on  the  west  coast  of  Africa  is  peculiar,  being 

a  barter  trade,  consequently  large  quantities  of 

nuts,  oil,  and  other  African  produce  are  constantly 
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in  store  waiting  for  ships,  which,  therefore,  have  a 
homeward  cargo  always  ready  tor  them.  Then  it 
might  be  said,  that  a  policy  of  insarance  always 
attached  on  the  arrival  of  the  ship.  This  clause  is 
inserted  to  prevent  the  attaching  at  that  period, 
and  the  meaning  of  it  is,  that  the  risk  shall  not 
commence  nntil  the  cargo  is  loaded,  and  only  then. 
8boald  the  court  decide  against  the  underwriters 
of  the  present  policy,  more  stringent  terms  must  be 
devised  and  inserted  into  policies  in  order  to  express 
their  obvious  intention  as  to  the  inception  of  the  risk. 
This  policy  is  not  in  the  ordinary  form  of  Lloyd's 
policy ;  it  is  a  special  form.  In  Lloyd's  policies, 
where  an  insurance  is  effected  on  freight,  it  is  so 
expressed  in  the  mar^  of  the  policy,  without  the 
mneral  form  being  in  any  way  altered,  and  the 
dause  as  to  the  attaching  of  the  policy  is 
**  beginning  the  adventure  upon  the  said  goods  and 
merehandises  from  the  load[ing  thereof  on  board 
the  said  ship,"  which  words  are  only  applicable  to 
a  policy  on  ship  or  goods.  This  policy  declares  the 
insurance  to  be  on  freight  in  the  body  of  the  policy 
and  is  on  nothing  else,  and  there  is  a  special  clause 
that  "the  insurance  aforesaid  shall  commence  upon 
the  freight  and  goods  or  merchandise  aforesaid 
from  the  loading,"  &c.  In  this  policy  this  clause 
can  only  apply  to  freight. 

GocKBiTBN,  C.  J. — I  am  of  opinion  that  this  rule 
mast  be  made  absolute.  The  words  used  are  plain, 
precise,  and  perfectly  intelligible ;  they  mean  that 
the  risk  shall  not  attach  until  the  goods  are  actually 
onboard.  I  did  not  at  firat  understand  how  or 
why  such  a  stipulation  as  the  one  in  question  should 
be  introduced  or  submitted  to  on  the  part  of  the 
fklamtiff,  the  shipowner,  seeing  that  his  remunera- 
tion on  the  charter-prty— his  freight  (the  term 
being  applied  to  whatever  was  earned  by  the 
vessel) — ^was  in  no  wise  dependent  on  the  loading 
and  carrying  of  the  goods,  but  was  for  the  use  of 
his  vessel,  whether  a  cargo  was  carried  or  not. 
Therefore  it  struck  me  that  if  there  was  any  way 
in  which  we  could  read  these  words,  reddendo 
fmffula  singidtB,  the  argument  of  Mr.  Manisty 
might  prevail ;  but  I  think  thA  answer  given  by 
Mr.  Watkin  Williams  quite  conclusive,  Scst,  that 
this  ckuse  being  part  ik  a  printed  form  of  policy 
cannot  be  intended  to  apply  to  goods,  for  the 
nmple  reason  that  until  they  were  loaded  the  risk 
did  not  attach ;  but  besides  that  I  think  Mr. 
Williams  has  given  a  second  very  good  reason  for 
the  insertion  of  the  words  by  the  underwriters, 
▼is.*  the  peculiar  difficulty  of  loading  vessels  on 
the  west  coast  of  Africa,  where  they  are  exposed 
to  dangera  of  tempests  and  other  perils  during  the 
process  of  loading.  That  being  so,  one  can  quite 
onder&tand  the  underwriters  saying  "  We  do  not 
take  upon  ouraelves,  without  requiring  extra 
premium,  the  risk  of  the  vessel  loading  at  the 
coast  under  these  cironmstances."  Though  it  may 
be  that,  they  said :  *•  When  the  loading  is  com- 
pleted and  the  vessel  is  over  the  bar,  with  a  full 
cargo  on  board,  we  will  undertake  it."  But,  even 
independently  of  that,  I  cannot  see  any  possible 
means  of  getting  over  the  precise  language  used 
in  the  policy.  I  think,  therefore,  that  this  vessel 
having  been  lost  before  the  loading  was  completed, 
the  risk  under  the  policy  never  attached,  and  that 
the  defendants  are  entitled  to  judgment,  and  that 
the  rule  must  be  made  absolute. 

Blackbtteln,  J. — I  come  to  the  same  conclusion. 
Hie  policy  of  insurance  is,  in  fact,  a  contract  by 
which  the  underwriters  promise  that   they  will 


indemnify  the  assured  against  certain  perils  from 
the  particular  time.  When  the  clause  is  looked  at, 
we  see  that  it  amounts  to  this,  that  the  under- 
writers insure  from  the  time  the  cargo  is  on  board, 
whether  the  subject  matter  of  the  insarance  is  on 
freight  or  on  goods.  Of  coarse  then  another  ques- 
tion comes  in — if  the  freight  is  merely  dependent 
upon  finding  a  cargo,  the  ship  may  never  be  in  a 
position  to  earn  it.  Therefore,  although  the  period 
may  have  arrived  when  the  underwriters  are 
responsible  for  perils,  and  the  ship  went  down,  yet 
if  no  freight  really  existed,  it  could  not  be  recover- 
able from  the  underwriters.  Then  comes  the 
question,  did  the  period  come,  and  was  there 
freight  upon  which  the  risk  would  attach  P  It  is 
now  perfectly  well  established  that  the  word 
"  freight "  is  a  general  term  used,  as  a  merchant 
would  understand  it,  to  mean  the  benefit  that  is  to 
be  got  from  the  employment  of  the  ship;  not 
merely  chartered  freight,  but  also  that  benefit  which 
the  ship  would  get  from  carrying  the  owner's  ^oods 
in  the  owner's  ship.  Therefore  I  think  "  freight " 
clearly  included  this  charter,  and  that  there  clearly 
was  cargo  in  existence,  so  that  freight  really 
did  exist,  and  from  the  loss  of  the  vessel  the 
freight  was  lost.  Now  in  the  case  of  an  o^^inary 
Lombard-street  policy  in  general  use,  where  there 
is  no  particular  mention  made  of  freight  or  the 
period  when  it  is  to  be  paid,  it  is  to  commence 
"  beginning  the  adventure  .  .  .  upon  the  ship, 
Ssc. ;"  it  does  not  state  the  time  when  the  risk  is  to 
commence,  and  consequently  it  is  always  the  prac- 
tice on  those  policies  tor  the  risk  to  begin  at  the 
place  where  the  voyage  insured  against  begins, 
viz.,  "at  and  from  Lagos"  (in  this  case.)  In 
the  case  of  Potter  v.  Bankin  {sup,)  alluded  to 
by  Mr.  Williams,  the  policy  was  effected  on  char- 
tered freight  from  Calcutta  to  London,  to  attach 
only  during  a  preliminary  voyage  to  New  Zealand. 
There  the  freight  which  was  actually  provided  was 
freight  which  the  ship  would  have  carried  from 
Calcutta  to  England,  but  then  the  policy  had  said, 
"  From  the  Clyde  to  Southland,  New  Zealand,  while 
there,  and  thence  to  Otago,  New  Zealand,  and  for 
thirty  days  in  port  there  after  arrival,"  and  the 
underwriters  were,  I  think,  perfectly  rightlv  held 
responsible.  But  here  it  was  from  "at  and  from" 
Lagos,  andif  the  matter  had  stood  here  I  apprehend, 
that  the  vessel,  having  reached  Lagos,  the  under- 
writers' risk  would  have  commenced  there ;  but 
then  come  the  words,  "  and  the  said  company  pro- 
mises and  agrees  that  the  insurance  aforesaid  shall 
commence  upon  the  freight  and  goods  or  merchan- 
dise from  the  loadinor  of  the  said  goods  or  merchan- 
dise on  board  the  said  ship  or  vessel  at  as  above," 
and  those  words  are  printed  in  a  part  of  the  policy 
where  they  do  not  catch  attention.  At  the  trial 
I  never  noticed  them,  and  T  was  not  even  aware  of 
them  when  the  motion  for  a  new  trial  was 
made  until  my  attention  was  called  to  them. 
I  think  the  company  making  a  policy  which  is 
different  from  the  ordinary  form,  should  print 
them  a  little  more  conspicuously.  But,  having 
regard  to  the  words  used  in  it,  I  cannot  see  how 
we  can  construe  this  clause  applying  to  the 
goods  and  merchandise  and  not  to  freisht. 

Mellob,  J. — ^The  construction  which  we  are 
asked,  on  behalf  of  the  plaintiffs,  to  put  on  the 
clause  is  hardly  a  fair  one.  What  the  words  really 
mean  is,  the  commencement  of  the  risk  on  the 
freight  shall  be  when  the  goods  and  merchandise 
are  on  board  at  Lagos,  and  not  when  the  ship 
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merely  arrives  there.  Once  let  that  constraction 
be  pat  on  the  policy,  aud  the  case  is  perfectly 
clear. 

Hannen.  J. — I  am  of  the  same  opiDion.  I  think 
it  impossible  to  put  any  constraction  on  these 
words  whtcb  wonld  give  effect  to  Mr.  Manisty's 
argument.  We  cannot  reject  operative  words  in  a 
sentence  merely  because  there  may  be  a  reason  for 
a  suggestion  that  one  of  the  parties  may  not  have 
contemplated  the  effect  they  would  have.  It  must 
be  remembered  that  they  are  the  words  of  the 
underwriters  as  well  as  those  of  the  assured.  Mr. 
Williams  nas  given  us  very  good  reason  why  the 
underwriters  should  desire  to  put  those  words  in, 
and  I  do  not  see  how  they  could  have  expressed 
their  intention  in  other  terms,  although,  as  my 
brother  Blackburn  suggested,  they  certainly 
might  have  printed  them  in  larger  letters. 

Bvie  ahaolute. 

Attorneys  for  the  plaintiffs,  Morton  and 
Meadows, 

Attorneys  for  the  defendant,  Thomas  and 
HoUands. 


Jwne  8  and  July  6, 1871. 
Gahdt  V,  Adelaide  Marine  Insubance  Comfant. 
Mcm,ne  insurcmee — Ooncealment  of  material  fad — 
Lloyd* s    rules — ** Half-lime**    survey— Loss    of 
class — Knowledge  of  underwriter. 
By  Lloyd^s  rules,  a  vessel  classed  A 1  for  seven  yea/rs 
must  undergo  a  half-time  survey,  sianified  whim 
wideraone  by  the  letters  "  H,  T,^  endorsed  on  the 
Lloyd  s  register.    If  such  survey  is  refused  by  the 
owner,  the  vessel  is  struck  off  the  register. 
Such  refusal  is  not  necessarily  {CockbtMm,  OJ,, 
dissentients)  a  material  fact  which  need  he  com- 
mdtnicated  to  an  underwriter  of  Lloyd* s,  who  sub- 
scribes  a  policy  on  such  a  vessel  after  the  refusal 
{the  letters  "  H,  T,**  not  being  in  the  register), 
but  before  the  vessel  was  struck  off  the  register. 
The  materiality  of  the  fact  is  a  question  for  the 
jury, 
oemble,  that  the  initialing  of  a  slip  is  so  far  the 
completion  of  a  contract  of  insurance  thai;  an 
underwriter  is  only  bound  by  his  knowledge  of 
facts  existing  at  that  time,  and  not  by  knowledge 
within  his  power  between  that  time  and  the  execu- 
tion of  the  policy. 
Declaration  on  a  policy  of  insurance  dated  1st 
Deo.  1869  on  the  ship  Annie,  lost  or  not  lost,  for 
twelve  months  from  1st  Dec.  1869,  to  30th  Nov. 
1870,  alleging  that  the  defendants  executed  and 
underwrote  the  said  policy  for  the  sum  of  300L,  at 
a  premium  of  7  guineas  per  cent.,  and  that  the  ship 
was  totally  lost  on  31st  Dec.  1869,  by  the  perils  of 
the  seas  insured  against. 

Fourth  plea:  That  the  defendants  were  induced  to 
execute  the  said  policy  and  to  become  insurers  to  the 
plaintiff,  bv  the  misrepresentation  of  the  plaintiff  and  his 
agents,  and  by  the  wrongful  and  improper  ooncealment  by 
the  plaintiff  and  hia  agents  from  the  defendants  of  certain 
material  facts  then  known  to  the  plaintiff  and  unknown 
to  the  defendants,  and  which  ought  to  have  been  com- 
municated to  the  defendimts  by  the  plaintiff  and  his 
agents. 

Pursuant  to  a  master's  order,  the  following  par- 
ticulars of  concealment  were  delivered  by  the 
defendants  to  the  plaintiffs  : 

Whereas  the  vessel,  when  the  insurance  was  offered  to 
defendants  and  accepted  by  them,  stood  in  the  register 
ibook  under  class  A   the  plaintiff,  who  was  managing 


owner,  had  at  the  time  the  intention  that  she  should  go 
out  of  the  book,  and  with  that  intention  had  refused  to 
subject  her  to  the  survey,  which,  according  to  the  rules 
of  the  book,  she  must  have  undergone  to  entitle  her  to 
keep  her  class,  and  to  which  the  surveyor  of  the  book,  by 
letter,  required  her  to  be  subjected.  The  consequence 
was,  that  she  was  insured  at  a  first-class  premium; 
whereas,  if  the  truth  had  been  known,  she  would  not  have 
been  insured  at  alL 

The  cause  came  to  trial  at  the  Liverpool  winter 
assizes,  before  Brett,  J.  The  entry  of  the  Annie 
in  Lloyds'  book  was  prodaoed,  and  its  mat<erial 
parts  were  as  foUlows  :  "  Annie  ;  bk.,  345  N.  Brans. 
1865, 6 mo.:  7  Al,  11,  65;"  this  meant  that  the 
Annie  was  a  barque  of  345  tons  register,  built  in 
New  Brunswick  ;  launched  in  1865,  in  the  mon^ 
of  Jans ;  classed  A  1  for  seven  years,  having  been 
surveyed  and  classed  in  Nov.  1865.  Lloyds'  rules 
were  also  produced,  and  those  relating  to  this 
question  are  as  follow  : 

Bule  33. — Ships  A  will  consist  of  new  ships  and  those 
which  have  not  passed  the  prescribed  age,  provided  they 
are  kept  in  a  state  of  complete  repair  and  efficiency.  The 
character  A  will  not,  however,  be  granted  to  any  vessel 
unless  satifactory  evidence  oi  the  date  and  build,  and 
place  where  built,  is  produced. 

Rule  34. — The  number  of  years  to  be  assigned  for  this 
character  to  be  determined  with  reference  to  the  original 
constitution  and  quality  of  the  vessels,  materials  em- 
ployed, and  the  mode  of  building ;  and  their  contiuoanoe 
for  the  time  so  assigned  to  depend  upon  its  being  shown 
by  occasional  surveys,  annually  if  practicable,  that  their 
efficiency  is  duly  maintained.  The  characters  of  ediips 
classed  A  will  be  struck  out  of  the  ships'  book,  nnlees 
they  be  submitted  to  the  following  intermediate  sorvev, 
within  periods  not  exceeding  four  years  in  case  of  vessels 
classed  eight  years  and  under  either  originaUy,  on  resto- 
ration, or  on  continuation,  and  within  periods  not  exceed- 
ing half  that  assigned  in  vessels  classed  for  longer  terms. 
The  survey  will  be  registered  in  the  register  book  thus  : 
*'  H.  T."  (half-time),  with  the  date  d  the  survey  affixed. 
[The  rule  then  set  out  how  the  survey  was  to  be  made.] 

The  current  rate  of  insurance  of  a  vessel  olaaaed 
A  1  was  then  seven  guineas  per  oent. 

It  appeared  that  the  defendants'  copy  of  Lloyd's 
book  was  sent  by  them  to  Lloyd's  to  be  posted  up 
on  20th  Nov.,  and  was  returned  to  them  23rd  Nov., 
the  entry  as  to  the  Annie  being  struck  oat ;  but 
this  did  not  come  to  the  defendants'  knowlege 
until  after  they  had  subscribed  the  policy,  as  they 
did  not  refer  to  the  register  after  it  had  been 
altered. 

The  remaining  facts  given  in  evidence,  the  qnuea- 
tions  left  to  the  jury  by  the  learned  judge,  and  the 
verdict  are  fally  set  oat  in  the  judgments.  A 
verdict  was  entered  for  the  plaintiffs,  and  leave 
was  reserved  to  the  defendants  to  move  to  enter 
a  verdict,  if  the  court  should  be  of  opinion  that  the 
learned  jadge  should  have  directed  a  verdict  for 
the  defendants  on  the  plea  of  concealment. 

The  defendants  obtained  a  rule  nisi  to  enter  the 
verdict  for  them  parsuant  to  the  leave  reserved, 
on  the  ground  that  the  plea  of  conceahnent  was 
proved  as  matter  of  law,  so  that  the  jury  ought 
to  have  been  directed  to  find  that  issue  for  the 
defendants,  or  for  a  new  trial  on  the  ground  that 
the  judge  misdirected  the  jury  in  telling  them 
that  there  was  no  misrepresentation,  that  the  in- 
sured might  have  changed  his  mind  as  to  oontiim- 
ing  the  cmssification  of  his  ship,  and  in  not  direct- 
ing them  that  the  defendants  were  not,  under  the 
circumstanoes,  put  upon  inquiry  and  also  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence. 

Jwne  8. — Benjamin  showed  cause. — The  ref aaal 
of  the  plaintiff  to  have  his  ship  surveyed,  uid  so 
Digitized  by  \^JKJKJ\ll%^ 


MARITIME  LAW  CASES. 


189 


Q.B.] 


Gandt  v.  Adelaide  Majline  Insubance  Company. 


rQ.B. 


kept  on  Lloyd's  book,  was  not  material ;  this  did 
not  in  itself  render  the  ship  dej^raded.  The  plain- 
tiff might  have  changed  his  mind.  There  was  no 
ooDoeaJment  of  a  material  fact  not  practically 
known  to  the  defendants.  Even  sajiposinff  the  re- 
fusal to  be  a  material  fact,  the  plaintiff  had  a  right 
to  consider  that  the  ship  woald  be  strack  out  of 
Lloyd's  book,  and  that  tne  defendants,  being  mem- 
bers of  Lloyd's,  had  the  knowledge  that  it  was  so 
strack  ont,  or,  at  any  rate,  that  they  would  know 
thst  the  time  for  half-time  snrrey  was  passed,  and 
that  the  fact  of  "  H.T."  not  being  entered  against 
the  Annie  would  indicate  to  them  that  the  survey 
bid  not  taken  place.  The  defendants'  underwriter 
referred  to  the  book,  and  he  ought,  with  his 
Boqoaintanoe  of  the  rules  of  Lloyd's,  to  have  been 
able  to  read  his  own  book.  The  defendants'  copy 
of  Lloyd's  book  was  returned  to  them  with  the 
entry  of  the  Annie  struck  out  before  the  policy  ?ras 
signed.  It  may  be  said  that  the  ship  was  initialled 
and  the  contract  entered  into,  but  a  slip  is  not  a 
contract  of  marine  insurance  by  80  Yict.  c.  23,  s.  7. 

Maekemne  v.  Coulson,  L.  Bep.  8,  £q,  368  ; 

Parry  v.  Great  Bhip  Oomponv,  4  B.  &  S.  556 ;  33  L.  J. 
41,  Q.  B. ;  9  L.  T.  Bep.  N.  8.  379. 

ButU  Q-0.  and  HerseheU  in  support  of  the 
rale.-*Knowledge  acquired  by  tKe  underwriter 
after  the  terms  of  the  contract  have  been  agreed 
open  cannot  affect  the  defendants'  position  as  to 
the  validity  of  the  contract.  The  entry  at  the 
thne  of  contract  showed  the  ship  to  be  classed  A 1, 
and  on  that  basis  the  premium  was  settled.  The 
practice  as  to  half-time  surveys  is  not  suflSciently 
strict  to  enable  an  underwriter  to  judge  whether  a 
sorvey  ought  to  have  taken  place,  or  even  to  put 
bim  on  inquiry.  The  ship  wa«i  supposed  to  be 
still  A  1  by  both  plaintiffs  agent  and  defendants' 
imderwriter,  and  it  must  have  been  known  to  the 
plaintiff  that  this  was  the  basis  on  which  he  ob- 
tained the  rate  of  insurance  at  seven  guineas.  The 
ship  was  struck  out  of  the  register  before  the  eze- 
cation  of  the  policy,  but  after  the  initialling  of  the 
ship,  which  according  to  the  practice  of  under- 
writers, although  not  by  law,  is  the  contract;  all 
subsequent  matters  are  mere  questions  of  routine, 
and  the  ship  once  initialled  on  certain  terms,  the 
onderwriter  is  not  bound  to  make  further  inauiry. 
No  doubt  by  Mackenzie  v.  Ooulson  (eup,)  a  slip  is 
not  evidence  of  a  contract,  and  that  is  all  that  case 
deddee ;  it  cannot  be  said  on  the  authority  of  that 
case,  that  after  the  terms  of  a  contract  are  arranged, 
the  position  of  the  contracting  parties  is  in  anv 
way  affected  by  mere  means  of  knowledge  which 
th^  subsequently  acquire.  There  was  nothing  in 
the  book  at  the  time  the  premium  was  agreed  upon 
to  show  that  the  half- time  survey  oueht  to  have  been 
bdd,  nor  anything  to  show  the  pmintiff's  deter- 
minatton  not  to  have  the  ship  surveyed.  This  was  a 
material  &ot,  which  the  plaintiff  knew  and  the  defen- 
dant did  not  know,  and  had  no  means  of  knowing, 
and  which  the  plaintiff  was,  therefore,  bound  to 
have  communicated.  If  a  material  fact  be  not 
oommunicated,  even  although  it  had  once  been 
known  to  the  underwriter,  yet  if  it  be  not  present 
to  his  mind  at  the  time  of  effecting  the  insurance, 
tbe  want  of  such  communication  affords  a  good 
defence  to  the  underwriter.  It  is  not  enough  for 
the  assured  to  show  that,  if  the  underwriter  had 
given  sufiBicient  consideration  to  the  facts  of  the 
case,  the  particulars  supplied  by  the  assured, 
together  with  the  underwriter's  previous  know- 
ledjge»  would  have  made  the  latter  acquainted  wiUi 


the  material  fact.  This  is  laid  down  in  Bates  v. 
HewUt  (L.  Eep.  2  0.  B.  595 ;  36  L.  J.  282,  Q.  B.) ; 
but  this  case  is  even  stronger,  because  the  under- 
writer had  no  previous  knowledge  at  the  time  of 
making  the  contract ;  even  his  means  nf  know- 
ledge was  acquired  afterwards,  and  he  did  not  use 
those  means,  nor  was  he  bound  to  do  so. 

Cur.  adv.  vuU, 

July  6. — The  judgment  of  Mellor,  Lush,  and 
Hannen,  JJ.,  was  delivered  b^ 

Mellor,  J. — The  plaintiff  in  this  case  was  the 
owner  of  the  barque  Annie,  built  at  New  Bruns- 
wick in  1865,  in  which  year  he  had  purchased  her, 
she  being  at  the  time  classed  at  Lloyd's  A  1  for 
seven  years  from  1865 ;  she  was  in  fact  classed  in 
Nov.  1865.  In  Oct.  1869  she  was  lying  in  the 
Canning  Graving  Dock  at  Liverpool  for  some 
repairs,  and  on  the  22nd  Oct.  the  surveyor  of 
Lloyd's  at  Livemool  wrote  a  letter  to  the  plaintiff , 
whereby  he  informed  him  that  the  barque  Annie 
was  then  due  for  half-time  survey,  and  requested 
to  know  when  she  would  be  ready  for  survey.  To 
this  letter  the  plaintiff  replied  on  the  23rd  Oct.  as 
follows: — "In  replv  to  your  memorandum  to  hand, 
I  beg  to  say  that  I  have  decided  not  to  continue 
the  Annie  in  Lloyd's  book."  By  the  rules  of 
Lloyd's  a  ship  classed  A  1  for  seven  years,  in 
order  to  retain  that  position  in  the  register,  is 
required  to  undergo  a  half-time  survey,  and  upon 
the  report  of  such  survey  it  is  decided  by  the  com- 
mittee of  Lloyd's  register  to  whom  such  report  is 
referred  whether  she  shall  retain  her  classification 
of  A  1,  or  shall  be  degraded  from  that  class.  If 
the  survey  is  satisfactory  to  the  committee,  the 
ship  retains  her  classification,  and  in  that  case,  the 
letters  *'  H.  T."  are  placed  opposite  her  name  and 
description  in  the  register,  and  the  date  of  the 
survey  is  affixed;   but  these  letters  are  only  so 

E laced  after  she  has  satisfiMstoril^  undergone  **  the 
alf-time  survey."  If  the  report  is  not  satisfactory, 
she  is  degraded  from  her  class,  and  if  a  survey  is 
not  had,  or  is  declined,  she  is  struck  out  of  the 
register.  The  time  for  half-time  survey  is  not  in 
practice  strictly  observed  in  certain  casen,  as  if,  for 
instance,  the  ship  is  at  sea.  Every  subscriber  to 
Lloyd's  obtains  a  copy  of  the  register,  and  in  the 
case  of  London  subscribers  the  books  containing 
the  register  are  sent  weekly  to  Liverpool  for  cor- 
rection, where  they  are  posted  up  and  returned  the 
next  day.  Every  subscriber  to  Lloyd's  can  get  any 
information  he  requires  by  going  to  the  secretary 
of  Lloyd's  registry.  On  the  28th  Oct.,  Messrs. 
Banks  and  Go.,  the  plaintiff's  brokers  at  Liverpool 
instructed  Messrs.  Maclean  and  Co.,  brokers,  in 
London,  to  ascertain  and  telegraph  to  them 
"  to-morrow"  at  what  rate  they  should  insure  "  the 
Annie,  of  Liverpool,  345  tons,  built  at  New  Bruns- 
wick, 1865,  for  twelve  months,  being  intended  to 
take  coal  trom  this  to  Gibraltar  or  a  Mediterranean 
port,  and  to  bring  home  one  from  Sicily  or 
JPomaron,  and  will  probably  continue  in  this  trade." 
These  were  the  instructions  upon  which  the  insur- 
ance was  subsequently  effected  with  the  defendants 
on  the  15th  Nov.  On  receipt  of  the  letter  from 
Banks  and  Co.,  of  20th  Oct.,  Mr.  Wright,  a 
partner  in  the  firm  of  Maclean  and  Co.,  went  to 
the  defendants'  office  to  ascertain  at  what  rate  the 
insurance  could  be  effected,  and  read  the  letter  of 
28th  Oct.  to  Mr.  Kemp,  the  defendants'  under- 
writer. A  copy  of  Lloyd's  book  was  then  in  the 
office,  and  the  entry  as  to  the  An/nie  was  refeired  to 
by  Mr.  Kemp,  who  asked  Mr.  Wright. ''  Is  this  the     t 
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ship  you  wish  to  insure  P"  To  which  Mr.  Wright 
replied,  "It  is."  She  then  stood  in  the  book 
classed  A  1  seven  years  from  1865 ;  and  there- 
upon Kemp  gave  Wright  a  quotation  of  the  rate 
at  which  he  would  insure;  and,  ultimately, 
on  the  15th  Nov.,  the  slip  was  initialled  for  an 
insurance  of  300{.,  and  the  policy  was  in  doe 
course  issued  and  dated  the  Ist  Dec.  1869. 
The  Annie  was  in  fact  strack  oat  of  Lloyd's 
register  on  the  16th  Nov.,  and  the  plaintiff  was  in- 
formed thereof  on  the  17th  by  letter,  stating  that 
his  vessel  not  having  passed  the  survey  had  been 
strack  off  the  register.  The  Annie  was  wrecked 
and  became  a  total  loss  on  the  31st  Dec.  1869.  At 
the  trial  the  defendants'  counsel  contended  that 
the  judge  ought,  as  a  mat^-er  of  law,  to  direct  a 
verdict  to  be  entered  for  the  defendants  on  a  plea 
of  concealment.  The  judee,  however,  declined 
doing  so ;  but  at  the  end  oi  the  case  he  reserved 
leave  to  the  defendants'  counsel  to  move  to  have 
the  verdict  entered  for  the  defendants  if  this  court 
should  be  of  opinion  that  he  ought  so  to  have 
directed.  The  judge  left  to  the  jur^  several  ques- 
tions, and  amongst  them  the  foUowmg :  '*  Was  the 
ship  on  the  15th  Nov.  in  the  ordinary  basinoss 
sense  degraded  from  her  class  P"  To  which  the 
*  answer  of  the  jury  was,  **  No."  "  Was  the  fact  that 
plaintiff  had  resolved  not  to  continue  the  ship 
on  the  list  and  had  so  stated  to  the  surveyor 
a  material  fact?"  To  this  question  the  jury 
answered  **  No."  He  then  asked  the  jury, "  Ought 
the  underwriter  to  have  known  on  the  15th 
Nov.  that  the  continuance  of  the  class  must 
depend  on  whether  the  ship  had  been  then  lately 
surveyed  and  passed,  and  woald  within  a  few  days 
be  surveyed  and  passed  or  repaired ;  and  if, '  Yes,' 
ought  the  knowledge  to  have  put  the  underwriter 
to  ask  whether  the  ship  had  been  surveyed  or  was 
about  to  be  surveyed  P"  To  this  question  the 
answer  of  the  jury  was  "  Yea."  The  verdict  there- 
upon passed  for  the  plaintiff.  The  defendants' 
counsel,  in  Hilary  Term,  obtained  a  rule  to  ent^r 
the  verdict  for  the  defendants,  pursuant  to  the 
leave  reserved ;  and  for  a  new  trial,  on  the  ground 
of  misdirection  by  th^  jadge  in  telling  the  jury 
that  there  was  in  fact  no  misrepresentation,  that 
the  assared  might  have  changed  his  mind  as  to 
continuing  the  classification,  and  that  the  defen- 
dants were  not,  under  the  circumstances,  put  upon 
inquiry ;  and  alpo  that  the  verdict  was  a^inst  the 
weight  of  evidence.  On  the  ar^ment,  it  was  not 
insisted  that  there  was  any  misrepresentation  in 

Eoint  of  fact  on  the  part  of  the  plaintiff,  and  we 
ave  only  to  determine,  first,  whether  the  judgevras 
bound,  under  the  circumstances,  todirectthe  jury  as 
matter  of  law  that  the  verdict  on  the  plea  of  conceal- 
ment must  be  found  for  the  defendants ;  secondly, 
whether  there  was  any  misdirection  by  the  judge ; 
and,  lastly,  whether  the  verdict  was  against  the 
weight  of  evidence.  As  to  the  first  question,  we 
are  clearly  of  opinion  that  the  judge  was  quite 
right  in  refusing  to  direct  the  jury  as  matter  of 
law  that  the  plea  of  concealment  was  proved ;  with- 
out putting  It  to  the  jury  to  draw  the  proper  infer- 
ences from  the  facts  proved  there  was  not,  in  the 
facts  themselves,  enough  to  enable  the  judge  to 
Bay  "  aye  "  or  "  no  "  that  there  had  been  the  oon- 
oealment  of  a  material  fact ;  and,  under  the  cir- 
cumstances of  the  case,  it  was  impossible  to  with- 
draw the  question  from  the  jury.  It  appears  to 
have  been  contended  on  th^  trial  that  tne  ship 
became  in  fact  a  degraded  ship  by  virtue  of  the 


resolution  expressed  in  the  letter  of  the  23rd  Oct., 
but  this  was  not  insisted  upon  on  the  anniment, 
except  BO  fiar  as  it  was  incluaed  in  the  question  of 
materiality.  The  misdirection  complained  of  re- 
solves itsi^f  into  two  distinct  matters :  first,  that  the 
judge  in  directing  the  attention  of  the  jury  to  the 
qaestion  with  regard  to  the  materiality  of  the  reso- 
lution of  the  plaintiff  not  to  continue  the  Annie  in 
Lloyd's  book,  and  his  communication  thereupon  to 
the  surveyor  of  Lloyd's  on  the  23rd  Oct.,  submitted 
to  the  jury,  whether  there  was  anything  in  those 
circumstances  to  preclude  the  plaintiff  from  chang- 
ing his  mind  and  submitting  to  a  survey,  and  con- 
tinuing the  classification  of  the  ship  at  Lloyd's,  and 
whether,  if  the  anderwriter  had  been  told  of  those 
circumstances,  he  might  not  have  said  or  thought, 
'*  Well,  he  may  change  his  mind."  Now,  it  is  to 
be  observed  that  this  was  not  a  direction  in  point 
of  law,  but  merely  consisted  of  observations  for  the 
consideration  of  the  jury ;  and  unless  we  are  of 
opinion  that  the  resolution  expressed  in  the  letter 
of  23rd  Oct.  was  a  material  fact,  we  ought  not,  be- 
cause of  observations  of  which  we  may  not  alto- 
gether approve,  to  hold  that  they  amount  to  a 
misdirection.  Can  we  then  say  that  it  was  a  ne- 
cessary or  material  faotP  The  effect  of  it  oould 
not  be  sreater  than  that  of  refusinff  to  submit  the 
ship  to  the  "  half-time  survey,"  the  necessary  con- 
sequence of  which,  according  to  Lloyd's  rules,  would 
be  to  exclude  the  ship  from  the  register.  Is  it 
anything  more  than  an  answer  to  a  notice 
that  the  time  had  arrived  for  the  survey  P 
If  the  mere  fact  of  the  ship  not  undergoing  "  the 
half-time  survey  "  would  in  fact  excluofo  her  from 
Lloyd's  register,  what  necessity  was  there  on  Uie 
part  of  the  plaintiff  to  disclose  ciroumstances  which 
only  could  affect  the  result  by  virtue  of  the  rules  of 
Lloyd's  with  regard  to  the  **  half-time  survey  P" 
The  plaintiff's  answer  declining  a  survey  could  not 
be  otherwise  important  than  as  it  affected  the  pro- 
ceedings of  Lloyd's  committee  under  the  roles. 
As  a  resolution  of  his  own  it  was  of  no  conse- 
quence, and  it  was  only  as  his  answer  to  the  de- 
mand for  a  survey  that  it  could  acquire  importance, 
and  so  far  as  the  plaintiff  was  concerned,  it 
amounted  to  neither  more  nor  less  than  declining 
a  survey,  and  a  desire  to  remove  the  ship  from 
Lloyd's  register.  The  value  of  the  classifioation  of 
the  ship  as  A  1  for  seven  years  at  Lloyd's  in  the 
eyes  of  an  underwriter  can  only  depend  upon  the 
supposition  that  Lloyd's  rules  have  been,  and  will 
be,  observed,  and  that  it  will  not  be  classed  or  re- 
tain its  class  except  after  proper  surveys.  Under 
such  circumstances  can  we  say  afi&rmatively  that 
the  fact  was  material,  and  if  we  cannot,  was  it  not 
clearly  right  to  put  it  to  the  juryP  It  was 
fhrther  contended  that  the  judge  misdirected 
the  jury  by  leaving  to  them  "  whether  the 
underwriter  ought  to  have  known  on  the  15th 
Nov.  that  the  continuance  of  the  class  must  depend 
on  whether  the  ship  had  been  lately  surveyed  and 
passed,  and,  if  'Ygb*  ought  this  knowledge  to 
have  put  Uie  underwriter  to  ask  whether  the 
ship  had  been  surveyed,  or  was  about  to  be 
surveyed  P"  This,  of  course,  depends  upon 
whether,  in  the  very  naturo  of  his  profession 
as  an  underwriter  and  a  subscriber  at  Lloyd's 
registry,  he  ought  not  to  have  been  sufiioiently 
acquainted  with  the  rules  and  practice  of  the  asso- 
ciation of  which  he  was  a  member  to  have  been  able 
with  understanding  '*  to  read  his  own  book,"  as 
Mr.  Benjamin  expressed  it.  Primdfaoie^  we  should 
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think  that  eyery  underwriter  who  relies  upon  the 
dassifioation  of  a  ship  in  Lloyd's  register  as  de- 
termining the  rate  of  insarance,  ought  to  be 
tcqoaint^  with  the  rales  and  practice  which  gave 
the  classificatioD  its  yalne.  In  the  present  case 
the  underwriter  did  refer  to  Lloyd's  book  before 
he  gave  his  quotation ;  and  if  he  had  taken  ordi- 
nary pains,  and  was,  as  we  are  entitled  to  pre- 
smme  that  he  ought  to  have  been,  acquainted  with 
the  rules,  he  ought  to  have  seen  at  once  that  the 
period  for  the  half-time  survey  had  passed,  and 
that  as  yet  no  letters  "  H.  T.,"  with  the  date  of 
the  survey  were  appended  to  the  description  of  the 
ship  in  the  register.  It  was  contended  by  Mr. 
Benjamin  that  as  mere  matter  of  professional 
knowledge,  the  underwrite,  looking  at  the  book 
for  the  ou^ification  of  the  ship,  and  not  finding 
the  letters  "  H.  T."  and  the  date  of  the  half-time 
survey  there,  ought  at  once  to  have  seen  the  pro- 
priety of  asking  how  and  wh^  it  was  that  the  ship 
had  not  undergone  her  half-time  survey ;  and  that, 
not  having  done  so,  he  had  been  guilty  of  negli- 
gence which  disentitled  him  to  complain  that  ho 
had  been  at  all  misled  by  any  want  of  communica- 
tion on  the  part  of  the  plaintiff.  We  think  that 
this  question  was  rightly  left  to  the  jury,  and  that 
the  present  case  is  entirely  distinguishable  from 
that  of  BcUes  v.  Hewitt  (tftfp.),  which  wan  much 
relied  upon  by  the  defendants'  counsel.  It  was 
there  said  by  the  Lord  Chief  Justice,  in  his  judg- 
ment, that  *'  No  proposition  of  insurance  can  be 
better  established  than  this,  viz.,  that  the  party 
proposing  an  insurant  is  bound  to  communicate 
to  the  insurer  all  matters  which  will  enable  him  to 
determine  the  extent  of  the  risk  against  which  he 
undertakes  to  guarantee  the  assured.  It  is  true,  if 
matters  are  common  to  the  knowledge  of  both  par- 
ties, such  matters  need  not  be  communicated.  It  is 
also  true  that  when  a  fact  is  one  of  public  notoriety, 
as  of  war,  or  where  it  is  one  which  is  a  matter 
of  inference,  and  the  materials  for  informing  the 
judgment  of  the  underwriter  are  common  to  both, 
the  party  proposing  the  insurance  is  not  bound  to 
communicate  what  he  is  fully  warranted  in  assum- 
ing the  underwriter  already  knows."  And  Mellor, 
J.  quotes  from  Lord  Mansfield's  judgment  in 
Carter  v.  Boekm  (3  Burr.  Eep.  1910)  as  follows:— 
"  An  underwriter  cannot  insist  that  the  policy  is 
void  because  the  insured  did  not  tell  him  what  he 
aotnally  knew,  what  way  soever  he  came  to  the 
knowledge.  The  insured  need  not  mention  what 
theunderwriter  ought  to  know ;  what  he  takes  upon 
himself  the  knowledge  of,  or  what  he  waives  being 
informed  of."  And  Shoe,  J.  expressly  says: — 
"  He  is  not  bound  to  communicate  facts  or  circum- 
stances wbtoh  are  within  the  ordinary  professional 
knowledge  of  an  underwriter."  It  is  therefore, 
it  appears  to  us,  impossible  to  contend  successfully 
Utat  there  was  any  misdirection  on  the  part  of  the 
indge  in  leaving  this  question  to  the  jury.  The 
rule,  therefore,  so  far  as  it  relates  to  the  entering 
the  verdict  for  the  defendants,  or  to  imputed  mis- 
direction by  the  judge,  must  be  discharged.  It 
only  remains  to  consider  whether  there  ought  to 
be  a  new  trial,  on  the  ground  that  the  verdict  is  so 
unsatisfactory  on  the  questions  of  fact  left  to  the 
jury  that  we  ought  not  to  allow  it  to  stand.  For 
the  reasons  already  assigned  in  discussing  the 
qoestion  of  misdirection  we  think  that  we  cannot 
come  to  that  conclusion,  and  that  there  was  evi- 
dence on  both  questions  fit  to  be  submitted  to  the 
jury,  and  that  we  cannot  say  that  they  were  wrong 


in  the  conclusiou  at  which  they  arrived.  The 
rule,  therefore,  on  ihis  ground  also,  will  be  dis- 
charged. 

CocKBUBN,  C.  J.—I  regret  to  be  unable  to 
concur  with  my  learned  brothers  in  the  judg- 
ment which  has  just  been  read.  I  am  of  opinion 
that  the  fact  that  the  survey  of  the  vessel  neces- 
sary to  enable  her  to  keep  her  class  in  Lloyd's 
register  had  been  declined  by  the  owner  was  a 
material  fact,  and  one  which  ought  to  have  been 
communicated  to  the  underwriter.  The  reten- 
tion of  a  vessel  in  Lloyd's  register  as  of  the  class 
A  1  in  BO  important  to  the  owner  as  promoting 
the  profitable  employment  of  the  vessel,  that  the 
refusal  to  submit  to  the  survey  necessary  to 
enable  her  to  retain  her  class,  leads  fairly  to 
the  inference  that  the  owner  is  conscious  that 
the  condition  of  the  vessel  has  so  far  deteriorated 
that  the  result  of  the  survey  would  be  unfavourable; 
and,  as  the  degradation  of  the  vessel  from  her 
class  is  the  necessary  consequence  of  the  refusal  to 
submit  to  the  survey,  the  fact  of  such  refusal  would 
produce  the  same  effect  upon  the  mind  of  the 
underwriter  as  if  the  vessel  had  actually  been 
degraded,  and  he  had  become  aware  of  it.  Now, 
the  degradation  of  a  vessel  from  her  class  appears 
tome  important, as  necessarily  carrying  with  it  the 
presumption  that  a  deterioration  in  the  condition 
of  the  vessel  has  taken  place ;  a  circumstance,  of 
course,  calculated  materially  to  influence  the  deci- 
sion of  the  underwriter  as  to  the  amount  of  premi^im 
he  will  require  as  the  consideration  for  undertaking 
the  risk.  I  take  it,  that  if  an  underwriter,  not 
being  a  subscriber  to  Lloyd's,  who  had  been  in  the 
habit  of  insuring  a  vessel  represented  to  him  as 
classed  A  1  in  Lloyd's  register,  were  asked  to  renew 
the  insurance  at  a  time  when  the  vessel  had  been 
degraded  from  her  class,  this  not  being  within  his 
knowledge,  the  degradation  of  the  vessel  would  be 
a  fact,  the  omission  to  inform  him  of  which  would 
amount  to  concealment  of  a  material  fact.  If  so, 
the  refusal  to  submit  to  the  survey  being,  as  it 
seems  to  me,  equivalent  to  degradation,  the  fact  of 
such  a  refusal  was,  in  my  judgment,  a  material 
fact  which  ought  to  have  been  communicated  to 
the  underwriter,  unless  the  latter  knew,  or  ought 
to  have  known  it.  And  this  brings  me  to  the 
second  question.  Now  I  entirely  adhere  to  the 
doctjrineiaid  down  in  Bates  y,  Hewitt  (et^.),  namely, 
that  a  party  proposing  an  insurance  is  not  bound 
to  communicate  to  the  underwriter  that  which  the 
underwriter  already  knows,  or  that  which  in  the 
course  and  conduct  of  his  business  he  ought  to 
know,  and  may  properly  be  taken  to  know,  or  that 
which  tnay  be  matter  of  inference  from  materials 
common  to  both  parties.  The  first  of  the  three 
cases  does  not  arise  here.  It  is  clear  that  the 
underwriter  did  not  know  of  the  owner's  refusal 
to  submit  to  the  survey.  It  is  said,  indeed, 
that  as  the  plaintiff  had  given  notice  to  the 
agent  of  Lloyd's  at  Liverpool  that  he  would  not 
have  the  vessel  surveyed,  this  was  sufficient  to 
affect  the  underwriter  with  knowledge.  I  cannot 
concur  in  this  view,  as  it  appears  that  in  the 
discharge  of  his  duty  the  surveyor  would  communi- 
cate the  fact  of  the  refusal,  not  to  the  subscribers, 
but  to  the  committee  alone,  who,  again,  do  not  com- 
municate the  fact  to  the  subscribers  until  they 
have  actually  caused  the  vessel  to  be  degraded 
from  her  class.  The  underwriter  would  therefore 
have  neither  actual  knowledge,  nor  the  means  of 
knowledge,  from  the  report  made  by  the  surveyor^T 
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to  the  oommitteeof  Lloyd's.  The  ernes tion  whether 
the  case  comes  within  the  second  branch  of  the 
proposition  to  which  I  haye  referred  is  one  of  the 
greatest  difficulty.  The  date  of  the  building  of  the 
ship  being  stated   in   the   register,    which    the 
underwriter   had    before    him,    he   might   have 
seen,   had  he  reflected,  that  half  the  time    for 
which  she  was  originally  classed  had  expired ; 
and,  \he  letters  "H.  T. "  not  appearing  against 
the  ship,  he  might  have  inferred  tnat  the  necessary 
survey  had  not  been  had,  and  that,  consequently, 
the  ship  wonld  now  be  degraded  from  her  former 
class.     I  should  feel  the  force  of  this  argument  if 
vessels  were  uniformly  degraded  unless  surveyed 
on  the  expiration  of  half  time ;   but  such,  it  is 
admitted,  is  not  uniformly  the  practice.    While  it 
is  competent  to  the  loc»l  surveyor  to  call  on  the 
shipowner,  on  the  expiration  of  the  half  time,  to 
submit  to  a  survey,  as  the  condition  of  the  vessel 
keeping  her  class,  it  appears  that  this  is  by  no 
means  uniformly  done,  and  that  vessels  are  sufiered 
to  remain  as  of  their  former  class,  though  the  half 
time  has  expired  and  no  fresh  survey  has  been 
held.    I  think,  therefore,  that  the  underwriter — 
though,  if  his  attention  had  been  called  to  the 
ship's  age,  he  plight  have  seen  that  the  half  time 
haa  expired,  and  from  the  absence  of  the  letters 
"  H.  T. "  might  have  inferred  that  no  survey  had 
been  held  on  her — ^must  not  be  taken  to  have  been 
bound  to  infer  that  the  owner  had  refused  to  have 
her  surveyed.    Adhering  to  what  I  said  in  Bates  v. 
Hewitt,  that  where  a  fact  is  **  matter  of  inferenoe, 
and  the  materials  for  informing  the  mind  of  the 
underwriter  are  common  to  both  parties,"  both 
may  be  left  to  draw  their  own  inferences,  I  am 
relnctant  to  apply  that  principle  to  a  case  like  the 
present,  where  a  material  fact  is  matter  of  positive 
knowledge  to  the  party  proposing  the  insurance, 
and  only  matter  of  possible  inferenoe,  from  very 
imperfect  materials,  to  the  underwriter.    It  must 
never  be  forgotten  that  insurance  is  a  contract  in 
which  uberrima  fides  is  required,  and  that  the 
assured  is  bound  to  disclose  every  material  fact 
known  to  him  and  unknown  to  the  insurer,  unless 
he  is  justified  in  believing  such  fact  to  be  known 
to  the  latter.    The  plaintiff  knew  he  had  refused 
to  have  his  vessel  surveyed,  and  that  her  degra- 
dation must  necessarily  follow.  It  does  not  appear 
to  me  that  the  circumstances  were  such  as  to 
warrant  the  conclusion  that  the  underwriter  knew, 
or  ought  necessarily  to  know,  that  the  survey  had 
been  declined.     I  think  the  doctrine  in  BcUes  v. 
Hewitt  goes  quite  far  enough  for  Ihe  protection 
of   the   assured,    and    I   uiould    be    unwilling 
to   extend    it   to   a   case   like   the  present.    I 
Quite  concur  in  thinking  that  there  was  no  mis- 
airection  on  the  part  of  the  learned  judge  on  the 
trial,  and  that  he  was  quite  right  in  not  withdraw- 
ing the  case  from  the  jury;  but  I  am  of  opinion 
that  the  facts  do  not  warrant  the  findin^rs  of  the 
jury ;  and  I  should  myself  have  thought  it  right  to 
send  the  case  down  to  a  new  trial ;  but  my  learned 
brothers  think  differently,  and    the  rule  must 
therefore  be  discharged. 

Rule  discharged. 

Attorneys  for  the  plaintiffs,  Gregory  and  Bow' 
cUffes,  for  Hull,  Stone,  and  Fletcher,  LiverpooL 

Attorneys  for  defendants.  Waltons,  Bt&bs,  and 
Walton. 


Nov.  28, 1871 ;  Jan.  11, 1872. 

LOTD  V.  FUBMING;   LoTD  V.   SpENGB. 

Action  by  assignee  of  marine  policy  of  insurance^ 
BeneficiaX  interest  of  plaintiff — Policies  of  Marine 
Insurance  Act,  1868  (31  ^  32  Vict  e.  86,  a.  1). 
In  a/n  action  by  the  executors  of  the  assignee  of  a 
poUey  of  cusurance  upon  goods  shippea  against 
undwwriters  of  the  policy,  the  loss  alleged  being 
under  the  suing  and  labou/ring  clause,  the  decUi- 
rcUion  a/verrei  that  after  loss,  the  somI  policy, 
together  uoith  all  rights  accrued  under,  ami  by 
wrtue  thereof,  was  by  the  assured,  for  good  coth^ 
sideration,  aligned  to  the  pUmUifT^  testator  in 
his  lifetime: 
Held,  upon  demurrer,  thai  this  dedaroUion  wcu 
good,  although  it  cotUained  no  averment  that  die 
jolai/ntiffs  were  beneficially  interested  in  the  evb^ 
ject  matter  of  the  insurcmce  at  the  time  of  action 
brought. 
Thb  declaration  stated  that  the  plaintiffs  were 
the  executors  of  one  William  Entwistle,  deceased, 
and  that  by  a  certain  policy  of  insurance,  bearing 
date  the  17th  Oct.  1860,  certain  persons  trading 
and  known  under  the  firm  of  Bobinson  and  Flem- 
ing, did  ^  as  agents,  as  well  in  their  own  names 
as  for  and  in  the  name  and  names  of  all  and  eveir 
other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  in  all,  make 
assuranoe  and   cause  themselves  and  them  and 
every  of  them  to  be  insured,  lost  or  not  lost,  at  and 
from  Botterdam  to  Batavia,  on  802  "boxes  of  steel, 
valued  at  800Z.,  in  the  ship  Two  Anthonys,  begin- 
ning the  adventure  from  the  loading  of  the  said 
goods    on  board    the  said    ship  as  above,   and 
continuing  until  the  same  should  be  at  Batavia 
aforesaid  discharged  and  safely  landed   against 
perils  of  the    seas,  &c,;    and  in    case    of    any 
loss  or   misfortune  it  was  thereby  also  agreed 
that  it  should  be  lawful  to  the  assured,  their 
fftctcrs,  servants,  and  assigns,  to  sue,  labour,  and 
travel  for,  in  and  about  the  defence,  safeguard, 
and  recovery  of  the  said  goods  and  merohandise, 
or  any  part  thereof,  without  prejudice  to  the  said 
assurance;  to  the  charges  whereof  the  assurers 
thereby  would  contribute  each  one  according  to 
the  rate  and  quantity  of  his  sum  in  the  said  policy 
insured,  and  the  said  goods  were  warranted  as 
usual  in  marine  policies  upon  soods.    And  the 
defendant,  in    consideration  of   a    certain    pre- 
mium to  him   paid   on  that  behalf  by  certain 
persons  interested  in  the  said  goods,  and  whose 
interest  in   the  said  goods  is  hereinafter  averred, 
underwrote  the  said  policy  for  100Z.and  became  an 
insurer  thereon  to  the  said  persons  for  that  amount 
on  the  said  goods;    and  the  said   goods    were 
shipped  on  board  the  said  ship  at  Botterdam 
aforesaid,  to  be  carried  therein  on  the  said  voyage. 
And  certain    persons   hereinbefore   referred    to, 
that   is  to   sa^,  Julius   Frederick    Sichel,    Syl- 
vester Emil  Sichel,  and  Josias  Braoken  Canning 
Alexander,  or  some  or  one  of  them  were  or  was 
then  and  thence  and  until  and  at  the  time  of  the 
happening  of  the  loss  hereinafter  mentioned,  in- 
terested in  the  said  goods  to  the  amount  of  all  the 
moneys  by  them  insured  thereon ;  and  the  said 
policy  was  made  by  authority  and  for  aoooont 
and  Denefit  of  the  said  persons  so  interested. 
And  the  said  ship  with  the  said  soods  on  boud 
sailed  on  the  saia  voyage,  and  wlme  she  was  pro- 
oeeding  on  the  voyage  the  said  ship  was  stranaed, 
and  the  said  goods  were  by  the  perils  iasnxed 
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agaiDst  injared,  damaged,  and  lost.  And  by  reason 
of  the  said  loss  and  misfortune  the  assured  did  by 
their  factors  and  servants,  jue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  re- 
covery, of  the  said  goods,  and  thereon  and  for 
that  porpose  did  neoesaarily  lay  ont  and  expend 
di?ers  large  snms  of  money.  And  after  the  said 
loss  and  misfortnne,  and  the  said  expenditure  had 
heen  incurred  as  aforesaid,  the  said  policy  of 
iosaranoe,  together  with  all  rights  aoorned  under 
and  by  virtue  thereof  was,  by  the  said  Julius 
Frederick  Sichel,  Sylvester  Emil  Siche],and  Josias 
Bracken  Canning  Alexander  for  good  consideration 
to  them  moving  from  the  aforesaid  William 
Eotwistle,  dolv  assigned  to  the  said  Wm.  Ent- 
wistle  in  his  lifetime.  Whereby  and  by  reason  of 
the  premises,  the  defendant  became  liable  to  pay  to 
the  plaintiffs,  as  such  executors  of  the  said  Wm. 
Eotwistle,  deceased  as  aforesaid,  a  large  sum  of 
money. 

And  all  things  have  been  done  and  happened, 
and  all  times  have  elapsed  necessary  to  entitle  the 
plaintiffs  as  such  executors  to  be  paid  the  said 
sum  of  money.  Yet  the  defendant  has  not  paid 
the  same. 

This  declaration  was  demurred  to  on  the  alleged 
grounds  that  there  was  no  averment  that  Ent* 
wistle  was  entitled  to  the  property  insured  by  the 
policy,  and  fh&t  the  declaration  showed  no  title  to 
sue. 

Another  ground  was  that  a  mere  claim  under 
the  suing  and  labouring  clause  is  not  within  the 
policies  of  Marine  Insurance  Act  1868. 

F,  M,  White  (with  him  Lanyon)  argued  for  the 
defendants,  that  the  intention  of  the  Legislature 
in  this  Act  was  to  give  the  assignee  a  right  to  sue 
only  when  he  has  a  beneficial  interest  in  the 
Bobject  matter  of  the  policy,  as  was  the  object  of 
the  Bills  of  Lading  Act  1855,  with  respect  to  bills 
of  lading. 

HoUcer,  Q.C.  (with  him  MtuiaMan)  for  the  plain- 
tiff, contended  that  the  words  "  duly  assigned  " 
were  sufficient  to  imply  that  the  assiimment  was 
made  in  an  operative  manner  under  the  Act. 

White  in  reply,  maintained  that  the  word  "  duly" 
related  only  to  the  form  of  assignment. 

Our.  adv.  vuU, 

Jan.  11. — Blackbijiin,  J.,  delivered  the  judgment 
of  the  court  (Blackburn,  Mellor,  and  Lush,  J  J.).— 
In  each  of  these  cases  the  declaration  is  by  the 
executors  of  William  Entwistle  against  under- 
writers of  a  policy  of  marine  insurance  on  goods. 
The  declaration  states  a  loss  by  the  perils  insured 
ftRainst,  and  then  avers  that  after  the  loss  "  the 
said  policy,  together  with  all  rights  accrued  under 
and  by  virtue  thereof,  was,  by  the  assured  for 
Kood  consideration  to  them  moving  from  the  said 
W.  Entwistle,  duly  assigned  to  him  in  his  life- 
time." To  this  there  is  a  demurrer,  on  the 
ground  that  the  action  cannot  be  maintained  in 
the  name  of  the  assignee.  It  is  clear  that  before 
the  Stat.  31  &  32  Yiot.  o.  86,  it  oould  only  have 
been  maintained  in  the  name  of  the  original 
oontractor,  but  by  that  act,  after  reciting  generally 
that  "  it  is  expecuent  that  the  assignees  of  marine 
policies  of  insurance  should  be  enabled  to  sue 
thereon  in  their  own  names,"  enacts  that  "  when- 
ever a  policy  of  insurance  en  any  ship  or  on  any 
goods  in  any  ship,  or  on  any  freight,  has  been 
assigned  so  as  to  pass  the  beneficial  interest  in 
such  policy  to  any  person  entitled  to  the  property 
thereby  insured,  the  assignee  of  such  policy 
Vol.  L,  N,  S. 


shall  he  entitled  to  sue  thereon  in  his  own  name." 
The  argument  in  support  of  the  demurrer  was  that 
this  enactment  was  confined  to  cases  where  the 
policy  is  assigned  before  the  loss  along  with  the 
goods;  and  in  support  of  this  the  words  "entitled  to 
the  property"  were  relied  on,  as  it  was  said  the  as- 
signee after  a  loss  could  not  be  so  entitled,  but  we 
do  not  think  that  such  was  the  intention  of  the 
Legislature,  nor  do  we  think  the  words  cited  have 
that  effect.  A  policy  of  marine  insurance  is  a 
contract  of  indemnity  against  all  losses'  ac- 
cruing to  the  subject  matter  of  the  policy  fVom 
certain  perils  during  the  adventure.  The  sub- 
ject matter  need  not  '  be  strictly  a  pro- 
perty in  either  the  ship,  goods,  or  freight; 
for,  as  has  been  long  said,  if  a  man  is  so  situated 
with  respect  to  them  that  he  will  receive  benefit 
from  their  arriving  safely  at  the  end  of  the 
adventure,  or  sustained  loss  in  consequence 
of  their  not  arriving  safely,  he  has  an  insurable 
interest :  (see  per  Lawrence,  J.  in  Litcena  v. 
Orauford,  2  N.  E.  269).  If  the  assured,  before  the 
termination  of  the  adventure,  has  parted  with  all 
interest  in  the  subject  matter  of  the  insurance,  he 
can  suffer  no  damage  from  any  subsequent  loss ; 
and  consequently,  the  nature  of  the  contract 
being  one  of  indemnity,  he  cannot  recover  in 
respect  of  any  loss  subsequent  to  his  transfer  of 
the  property :  (see-  Powles  v.  Innes,  11  M.  &  W. 
10.)  And,  for  exactly  the  same  reason,  an 
attempted  transfer  of  the  beneficial  interest  in  the 
policy  before  loss  to  a  person  having  no  beneficifd 
interest  in  the  subject  matter  is  inoperative ;  for 
the  cestui  que  trust  of  the  contract,  having  nothing 
in  respect  of  which  to  be  indemnified,  could 
recover  no  indemnity.  But  after  the  loss  has 
happened,  and  the  adventure  is  over,  this  reason 
ceases  at  once.  The  assured  may  sell  the 
damaged  subject  of  insurance,  thereby,  as  it  were, 
ascertaining  how  much  his  loss  is,  and  yet 
recover  for  the  loss  he  has  sustained.^  It  is  every 
day's  practice,  where  a  ship  has  sustained  damage, 
to  sell  the  injured  hull  for  the  benefit  of  whom  it 
concerns,  ana  then  sue  on  the  policy.  If  it  can  be 
made  out  that  the  loss  is  total,  the  sale  is  for  the 
benefit  of  the  underwriters,  who  pay  the  total  loss. 
If  the  loss  proves  partial  only,  it  is  for  the  benefit 
of  the  assured ;  but  no  one  ever  thought  of  saying 
that  the  sale  of  the  damaged  hull  put  an  end  to 
the  right  to  recover  an  indemnity  for  the  partial 
loss.  The  reason  of  the  distinction  is,  that  after 
the  loss  the  right  to  indemnity  no  longer  depends 
on  the  right  of  property  in  the  subject  matter  of 
the  insurance,  so  far  as  it  still  exists,  but  on  the 
right  of  property  in  the  thing  or  the  portion  of  the 
thing  lost.  After  a  loss,  the  policy  of  insurance, 
and  the  light  of  action  under  it,  might,  like  any 
other  chose  in  action,  be  transferred  in  equity ; 
though  at  common  law  the  action  must  have  been 
brought  in  the  name  of  the  original  contractor,  the 
assignor.  Such  an  assignment  may  be  objection- 
able on  the  ground  of  maintenance  or  champerty, 
but  it  is  not  necessarily  so,  and  no  circumstances 
are  stated  on  this  record  to  raise  such  a  defence.  It 
seems  to  us  t  bat  the  general  object  of  the  Legislature 
was  to  make  the  right  of  action  on  policies  of 
marine  insurance  assignable  at  law,  and  that  the 
assignment  of  a  policy  after  loss  is  within  the 
object  of  the  Act  There  is  a  very  common  form 
of  commercial  adventure,  where  goods  are  sold  ^or 
a  price  to  cover  ooet,  freight,  and  insnranoe,  pay- 
}]e  on  receipt  of  the  snipping  documents.    In     j 
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soch  a  case  the  polioj  and  bill  of  lading  are 
habitually  made  the  stibjeot  of  sale,  whilst  the  par- 
ties are  if^noraat  whether  the  goods  are  safe  or  not 
It  could  never,  we  think,  be  intended  to  except 
from  the  Act  such  cases,  if  it  should  torn  oat  that 
the  loss  accmed  before  the  sale.  The  words  relied 
on  in  the  case  of  an  assignment  before  loss  express 
what  is  necessarily  implied,  and  so  are  superfluous ; 
perhaps  inserted  pro  majore  cauteld.  In  the  case 
of  an  assignment  after  loss,  when  the  policy  and 
'*  all  rights  under  and  by  virtue  of  it  are  assigned," 
it  seems  to  us  that  the  assignee  becomes  entitled 
to  the  property  thereby  incurred ;  for  then  it  is 
ascertained  that  the  interest  in  the  damage,  the 
chose  in  action,  is  the  only  property  which  is 
covered  by  the  policy,  consequently  that  the  words 
of  the  Act  were  literally  complied  with.  We  think, 
therefore,  that  judgment  on  these  demurrers 
should  be  for  the  plaintiff. 

Judgment  for  plaintiff. 

Attorneys    for    the    plaintiff,    Swinburne  and 
Parker, 

Attorneys  for  the  defendants,  HiUyer  and  Fen- 
wick. 


Friday,  Nov,  17, 1871. 
Joyce  and  othebs  v,  Ksnnard. 

Tnsvranfice — Indemnity  aaainat  loss  as  camera — 
S/ight  to  complete  indemnity. 

Plaintiffs,  lightermen  on  the  river  Thames,  caused  a 
policy  of  insurance,  in  the  ordinary  form  of  a 
Lloyd* 8  policy,  to  he  effected  on  their  behaZf  upon 
craft  of  every  description,  07i  "  all  goods  and  pro- 
duce us  interest  may  appear,"  At  the  foot  of  the 
policy  was  written,  **  to  cover  a/nd  include  all 
Losses,  damages,  a/nd  accidents,  cumownting  to  202. 
or  wpwa/rds,  on  each  crafty  to  aooda  ccbrried  by  the 
plaintiffs  as  lightermen,  or  delivered  to  them  to  he 
water-borne  either  in  their  ovon  or  other  craft,  amd 
for  which  losses,  damages,  and  accidents  the  plain- 
tiffs  m^y  he  liable  or  responsible  to  the  oumers 
thereof,  or  others  interested.  It  is  agreed  that  the 
amount  of  each  underurriter*s  Uahiiity  shall  not 
exceed  the  amount  of  his  subscription  J'  The 
policy  was  subscribed  by  various  underwriters  for 
different  sv/ms  cumounting  altogether  to  2000^.,  the 
defendant  underwriting  it  for  lOOZ. ;  and  during 
the  continuance  of  the  risk  a  loss  happened  to 
goods  carried  by  the  plaintiffs  as  lightermen,  for 
which  they  had  to  pay  the  owners  llOOZ.  At  this 
time  the  total  value  of  the  goods  carried  in  the 
barges  of  the  plaintiffs  which  were  covered  by  the 
policy  amounted  to  20,0001.  cmd  upwa/rds.  An 
action  having  been  brought  against  the  defendant 
to  recover  the  sum  of  55l  as  his  proportion  of  the 
loss  sustained^  it  was 

Held,  that  the  defendant  was  liable  for  that  swm, 
and  not  merelu  for  su^h  a  proposition  of  the  loss 
sustained  as  the  sumi  for  tohich  he  subscribed  the 
policy  bore  to  the  total  vahie  of  the  goods  on  board 
all  the  plaintiffs*  craft  which  were  covered  by  the 
policy  at  the  time  of  the  loss, 

Tuis  was  a  special  case  stated  for  the  opinion  of 
the  court. 

1.  The  plaintiffs  are  lightermen  carrying  on 
business  in  the  city  of  London,  and  the  defendant 
is  an  underwriter  also  in  the  city. 

2.  In   the  month   of   Oct.  1869   the  plaintiffs 


caused  the  following  policy  of  insuranoe  to  be 
effected  on  their  behalf. 

£2000. 

Delivered  the  day  )  Be  it  known  that  Smith,  Sun- 
of  186  .  No.  )  ders,  and  Co.  as  sffents,  as  weD 
in  their  own  name  as  for  and  in  the  name  or  names  of  aU 
and  every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance  and  oanse  themselves  and  them  and 
every  of  them  to  be  insnred,  lost  or  not  lost,  at  and 
from  aU  or  any  of  the  wharves,  banks,  quays,  and  places 
of  arrival  or  departure  in  the  river  Thames,  and  uiy 
merchant  or  steam  vessel  of  any  description  therein, 
oomprising  the  whole  extent  of  the  said  river,  from 
Wandsworth  downwards  to  the  Victoria  Docks,  inolading 
all  or  any  intermediate  docks  and  wharves,  and  vice 
versa,  until  on  board  an:^  merchant  or  steam  vessel, 
barc^,  or  boat,  or  otherwise  landed  at  any  wharf,  &o. 
The  risk  to  commence  on  the  25th  Sept.  1869,  and 
terminate  en  the  24th  Sept.  1870,  including  both  days, 
upon  any  kind  of  goods  and  merchmdises,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  fnrnitare  of  and  in  the  good  ship  or 
vessel  called  tiie  craft  of  every  description,  whereof  is 
master,  nnder  God,  for  this  present  voyage,  or  whosoever 
else  shall  go  for  master  in  the  said  ship,  or  by  what- 
Boevdr  otheor  name  or  names  the  same  ship  or  the  master 
thereof  is  or  shall  be  named  or  called,  beginning  the 
adventore  upon  the  said  goods  and  merchandises  from 
the  loading  thereof  aboard  the  said  ship,  or  upon  the  said 
■hip.  &o.,  and  shall  so  continne  and  endure  during  the 
abode  there  upon  the  said  ship,  Ao,,  and  farther  until  the 
said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and 
goods  and  merchandises  whatsoever,  shall  be  arrived  at. 
as  abova,  upon  the  said  ship,  &o.,  until  she  hath  moored 
at  anchor  twenty-four  hours  in  good  safety,  and  upon  the 
goods  and  merchandises  until  the  same  be  there  dis- 
charged and  safelv  landed.  And  it  shall  be  lawful  for  the 
said  ship,  &o,,  in  this  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever  in  the  river  Thames,  from  Wandsworth  to 
the  Victoria  Docks,  and  vice  versd,  without  prejudice  to 
this  insurance.  The  said  skip  and  gooos  and  mer- 
chandises, &c.,  for  BO  much  as  concerns  the  assured  by 
agreement  between  the  assured  and  the  assurers  in  this 
policy,  are  and  shall  be  valued  at  ,  on  all  goods 

and  produce  as  interest  mar  appear.  Touching  the 
adventures  and  perils  which  we,  the  assurers,  are 
contented  to  bear,  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mark,  and  counter 
mark,  surprisals,  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  Kii^,  Princes,  and  people  of  what 
nation,  condition,  or  quality  soever,  barratry  of  the 
masters  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  ^hall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  mercluuidises, 
and  ^p,  &c.a  or  any  part  thereof ;  and  in  case  of  any 
loss  or  misfortune,  it  shall  be  lawful  to  the  assured,  their 
factors,  servants,  and  assims,  to  sue,  labour,  and  travel 
for  in  and  about  the  defence,  safeguard,  and  recovery  of 
the  said  goods,  and  merchandises  and  ship,  Ac,,  or  any 
part  thereof,  without  prejudice  to  this  insurance,  to  the 
charges  whereof  we,  the  assurers  will  contribute  eaoh 
one  according  to  the  rate  and  quantit:^  of  his  sum  herein 
assured.  And  it  is  agreed  by  the  insurers  that  this 
writing  or  policy  of  assnranoe  shall  be  of  as  much  force 
and  effect  as  the  surest  writing  or  policy  of  assurance 
heretofore  made  in  Lombard-stroet  or  in  the  Boyal  Ex- 
change, or  elsewhere  in  London.  And  so  we,  the  assurers 
are  contented,  and  do  hereby  promise  snd  bind  oursehresL 
each  one  for  his  own  part,  our  heirs,  executors,  and 
goods  to  the  assured,  their  executors,  admimstrators,  and 
assigns,  for  the  true  performance  of  the  premises,  con- 
fessmg  ourselves  paid  the  consideration  due  unto  us  for 
this  assurance,  by  the  assured  at  and  after  the  rate  of 
708,  per  cent.  In  witness  whereof,  we  the  assurers  have 
subsoribed  our  names  and  sums  assured  in  London. 

7th  Oct.  1869. 

To  cover  and  include  all  losses,  damages,  and  accidents 
amounting  to  201.  or  upwards  in  each  craft  to  goods 
carried  by  Messrs.  W.  A.  Joyce  and  Son  as  lightermen,  or 
delivered  to  them  to  be  waterbome,  either  in  their  own  or 
other  craft,  and  for  which  losses,  damages,  and  accidents. 
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[Q.B. 


Meisra.  W.  A.  Joyce  and  Son  may  be  liable  or  responsible 
to  the  ownert  thereof,  or  others  interested.  It  is  amed 
that  the  amonnt  of  each  nnderwriter's  liability  shaU  not 
ezoeed  the  amount  of  his  subscription. 

This  policy  was  snbsoribed  by  different  nnder- 
writers  for  different  enms  amounting  in  the  whole 
to  20002. 

3.  The  defendant  underwrote  the  said  policy  for 
lOOZ.,  and  received  by  way  of  premiam  the  sum  of 
2L  10«.  [A  foe  simiU  copy  of  the  policy  accom- 
panied this  case,  and  formed  part  thereof.] 

4.  On  the  7th  Deo.  1869,  ana  during  the  continu- 
ance of  the  risk  ooyered  by  the  said  policy,  a  loss, 
damage,  and  accident  within  the  meanine  of  the 
laid  policy  happened  to  goods  carried  by  the  plain- 
tiffs as  lightermen  as  aforesaid,  in  a  certain  cn^t 
called  the  Lord  Cardigan,  and  for  which  loss, 
damage,  and  accident  the  plaintiffs  have  become 
liable  and  responsible  to  the  owner  and  others  in- 
terested in  the  said  goods  to  the  sum  of  llOOZ.,  and 
have  paid  that  amount. 

5.  It  is  agreed  that  the  total  value  of  the  risks 
of  the  plaintiffs  in  this  and  other  barges  employed 
hy  the  plaintiffs  at  the  time  of  the  loss,  and  which 
were  covered  by  the  policy,  amounted  to  the  sum 
of  20,0001.  and  upwards. 

6.  The  total  value  of  the  goods  in  the  barge  Lord 
Cardigan  at  the  time  of  the  loss  was  29062. 

7.  The  plaintiffs  contend  that  upon  the  true 
construction  of  the  policy  they  are  entitled  to  be 
indemnified  for  the  loss  actually  sustained,  namely, 
llOOL,  and  to  recover  from  the  defendant  552.  for 
his  proportion  of  such  loss. 

8.  The  defendant  contends  that,  under  the  policy 
sued  on,  the  plaintiffs  are  only  entitled  to  recover 
from  the  defendant  such  a  proportion  of  their 
loss  as  the  sum  for  which  the  defendant  subscribed 
the  policy,  namely,  1002.,  bears  to  the  total  value 
of  all  the  goods  on  board  all  the  plaintiffs*  craft, 
which  were  between  the  limits  mentioned  in  and 
which  were  covered  by  the  policy  at  the  time  of 
the  loss  before  mentioned,  and  have  paid  into  court 
the  sum  of  62.,  which  is  admitted  to  be  sufficient 
to  satisfy  the  plaintiff's  claim,  assuming  this  con- 
tention to  be  correct. 

9.  The  defendant  further  oontends  that  in  any 
view  the  plaintiffs  are  not  entitled  to  more  than 
such  proportion  of  the  loss  as  1002.,  the  sum 
insured,  bears  to  the  total  vsJue  in  the  barge — ^viz., 
2906L 

10.  The  court  is  at  liberty  to  draw  all  inferences 
of  fact  which  a  jury  ought  to  have  drawn. 

The  Question  for  the  opinion  of  the  court  is 
which  of  the  principles  above  referred  to  is  the 
proper  principle  upon  which  the  amount  to  be 
recovered  ought  to  be  settled. 

If  the  court  should  he  of  opinion  that  the  plain- 
tiffs are  only  entitled  to  recover  such  proportion  of 
the  loss  as  1002.  bears  to  the  sMd  total  amount  at 
risk— namely,  20,0002.— then  judgment  is  to  be 
entered  for  the  defendant  with  costs  of  defence. 

If  the  ODurt  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover  such  a  proportion  of 
the  loss  as  1002.  bears  to  the  total  value  of  the 
goods  in  the  barge,  then  judgment  is  to  be  entered 
for  the  plaintiffs  for  312. 190.  3e2.  in  addition  to  the 
sum  of  62.  paid  into  court  with  costs  of  suit ;  and 
if  the  court  should  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  proportion  of  the  actual 
loss  as  contended  for  by  the  plaintiffs,  judgment 
is  to  be  entered  for  the  plaintiffs  for  the  sum  of 


492..  in  addition  to  the  6L  paid  into  court,  with 
costs  of  suit. 

If  the  court  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover  either  the  872. 19«.  Sd. 
or  the  552.,  the  plaintiffs  claim  in  addition  such 
interest  as  the  court  may  think  fit  to  allow. 

Quoin,  Q.C.  (with  whom  was  A,  L.  Smith)  for  the 
plaintiffs. — This  case  is  peculiar,  and  turns  upon 
the  peculiar  language  of  the  policy.    The  policy  is 
in  the  ordinary  form,  but  at  the  end  it  oontains  the 
words  '*  to  cover  and  include  all  losses,  damages^ 
and  accidents,  amounting  to  202.  or  upwards  in 
each  draft  U)  goods  carried  by  Messrs.  W.  A.  Joyoe 
and  Son,  as  lightarmen,  or  delivered  to  them  to  be 
waterboine,  either  in  their  own  or  other  oraft,  and 
for  which  losses,  damages,. and  accidents,  Messrs. 
W.  A.  Joyce  and  Son  may  be  liable  or  responsible 
to  the  owners  thereof  or  others  interested."    The 
intention  was  clearly  to  cover  all  the  risks  which 
the  plaintiffs  ran  in  the  course  of  their  business  as 
carriers  of  goods  on  the  river.  The  only  case  which  is 
at  1^1  similar  to  the  present  is  that  of  Crowley  y.Colien 
(3  B.  &  Ad.  478),  which  the  defendant  will  probably 
rely  on.    There  the  plaintiffs,  carriers  on  a  canal, 
effected  an  insurance  for  twelve  months  upon  goods 
on  board  of  thirty  boats  named  between  London, 
Birmingham,  <!bo.,  backwards  and  forwards.    The 
insurance  was  agreed  to  be  12,000.  on  goods,  as 
interest  might  appear  thereafter ;  the  claim  on  the 
policy  warrantea  not  to  exceed  1002.  per  cent.,  and 
50002.  only  was  to  be  covered  by  the  policy  in  any 
one  boat  on  any  one  trip,  the  premium  being  30«. 
per  cent.    It  was  held  that  upon  the  loss  of  goods 
on  board  one  of  the  boats  the  assured  was  entitled 
to  recover  that  proportion  of  such  wloss  hich  12002. 
bore  to  the  whole  value  of  the  goods  afloat  at  the 
time,  and  now  the  proportion  of  12002.  to  the  whole 
amount  carried  during  the  vear.    The  present  case 
is,  however,  distinguishable  from  that ;  for  there 
the  risk  covered  by  the  policy  was  the  ordinary 
marine  risk,  whereas  here  it  is  all  risk  which  the 
plaintiffs  might  run  as  carriera  of  goods  on  the 
river.  The  words  written  at  the  foot  ot  the  policy  in 
the  present  case  distinguish  it  from  all  reported 
cases.    Lord  Tenterden,  G.  J.  in  the  case  referred 
to    said:    '*As  to  the  mode  of  calculating  the 
indemnity,  the  defendant  insists  that  this  is  to 
be  done  by   ascertaining  the  proportion  which 
12002.  bears  to  the  whole  vdue  of  goods  carried 
during  the  year,  and  allowing  the  assured  such 
a  proportion  of  the  amount  of  loss.    But  the  rule 
of  calculation  relied  on  by  the  defendant  is  never 
adopted  in  cases  of  policy  on  goods  with  liberty  to 
change  the  cargoes.    Here  the  whole  value  of  the 
goods  afloat  at  the  time  of  the  loss  must  be  taken, 
ond  the  plaintiffs  will  recover  such  a  proportion 
of  their  loss  as  12,0002.  bears  to  the  value  of  all 
the  property  on  board  all  the  boats  at  the  time  of 
the  aooident,  if  that  value  exceed  12,0002.,  if  not, 
they  will  be  entitled  to  the  whole  amount  lost." 
This  has  ho  application  to  a  policy  such  as  the  pre- 
sent, which  is  more  like  a  fire  policy.  In  Wilson  v. 
Jones  (14  L.  T.  E^p.  N.  S.  65;  15  L.  T.  Eep.  N.  S. 
669),  where  the  question  was  whether  the  policy, 
which  was  effected  on  a  submarine  cable  by  a  share- 
holder in  a  telegraph  company,  was  to  be  construed 
as  an  ordinary  marine  policy,  or  as  a  policy  on  the 
undertaking  of  successfully  laying  down  the  cable, 
the  court  adopted  the  latter  construction  of  the 
instrument,  although  the  body  of  the  policy  was 
in    the    ordinary  form    of    a    marine  insufance. 
Martin,  B..  in  delivering  the  judgment  of  the  cour^  ^^ 
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below,  said :  "  Tbe  oontraot  is  partly  written  and 
partly  printed,  and  tbe  agreement  between  tbe  par- 
ties is  to  be  ascertained  by  tbe  words  of  it.  Tbe  cir- 
cam stance  tbat  it  is  upon  the  printed  form  wbich  is 
n  anally  adopted  for  a  common  marine  policy,  is 
wbolly  immaterial  if  tbe  language  ased  and  adopted 
by  tbe  parties  sbows  tbat  tbe  insurance  extended 
furtber  tban  marine  policies  ordinarily  do."  These 
observations  are  strictly  applicable  to  tbe  present 
case ;  and  it  is  submitted  that  tbe  plaintiffs  are 
entitled  to  recover  from  tbe  defendants. 

Sir  G.  Honyman,  Q.O.  (with  him  Watkin  WU- 
liams)  for  tbe  defendant.  A  policy  of  marine 
insurance  differs  from  a  fire  policy.  In  tbe  latter 
case  tbe  whole  loss  sustained  must  be  made  good 
by  the  insurer ;  whilst  in  the  former  the  propor- 
tion which  the  amount  for  which  each  underwriter 
has  subscribed  bears  to  tbe  whole  risk  must  be 
calculated.  Tbe  amount  to  be  paid  does  not  depend 
on  tbe  number  of  underwriters  who  have  sub- 
scribed tbe  policy;  it  depends  on  tbe  proportion 
which  tbe  amount  for  which  each  subscriber 
underwrites,  bears  to  the  whole  amount  stated 
in  tbe  policy,  in  the  case  of  a  valued  policy, 
or  to  the  whole  value  of  the  goods  in  the 
case  of  an  open  policy.  The  mention  of  the 
sum  of  2000L  in  the  policy  is  only  for  tbe 
purpose  of  fixing  tbe  amount  of  stamp  duty. 
There  was  nothing  to  hinder  the  plaintiffs  from 
getting  insurances  from  any  number  of  other 
underwriters.  The  question,  no  doubt,  is  one  of 
construction,  but  there  was  no  intention  to  alter 
tbe  ordinary  degree  of  liability  which  each  under- 
writer undertook ;  and  that  in  the  present  case,  is 
tbe  proportion  which  lOOZ.  bears  to  tbe  value  of 
all  the  goods  on  the  plaintiffs'  barges  at  tbe  time  of 
the  loss,  viz.,  20,0001.  [Lush,  J. — Suppose  the  in- 
tention was  to  insure  tbe  plaintiffs  against 
their  ordinary  possible  losses  as  carriers, 
what  other  words  than  those  written  at  the 
foot  of  this  policy  could  be  chosen  P]  Those 
words  seem  to  have  been  inserted  in  place  of 
the  ordinary  memorandum  clause,  protecting  tbe 
insurers  from  liability  under  5  per  cent.,  which 
might  be  inconvenient  in  tbe  case  of  goods  of  a 
fluctuating  value.  This  case  cannot  really  be  dis- 
tinguished from  that  of  Crowley^,  Cohen  {uhi  sup.); 
the  object  and  intention  of  the  assured  are  the 
same  in  both  cases.  Tbe  assured  in  that  case  was 
also  a  lighterman  who  effected  a  policy  to  cover 
the  risk  wbich  be  ran  as  a  lighterman,  and  yet  the 
underwriters*  liability  was  determined  by  the  ordi- 
nary principle  applicable  in  cases  of  marine 
insurance.  When  the  amount  of  tbe  premium 
paid  to  tbe  defendant  in  the  present  case  is  looked 
at,  it  cannot  be  supposed  tbat  for  such  a  conside* 
ration  he  would  undertake  tbe  liability  with  which 
be  is  now  sought  to  be  charged. 

Quain,  Q.C.,  in  reply. — If  the  defendant's  con- 
tention be  cx>rrect,  no  eflBcacy  whatever  will  be 
g^ven  to  tbe  words  inserted  at  the  foot  of  the 
policy. 

Mellob,  J. — Oor  judgment  must  be  for  the 
plaintiffs.  It  seems  to  me  tbat  the  policy  in  this 
rase  is  not  properly  described  as  a  marine  policy. 
It  is  an  instrument  by  which  one  of  tbe  parties 
indemnifies  tbe  other  against  any  liability  which 
he  may  incur  as  a  carrier  with  respect  to  tbe 
owners  of  the  goods  carried,  and  we  must  construe 
the  words  in  their  ordinary  meaning.  Tbe  under- 
taking is,  in  tbe  words  of  the  instrument,"  to  cover 
and  include  all  losses,  damages,  and  accidents. 


amounting  to  20L  or  upwards,  in  each  craft,  to 
goods  carried  by  Messrs  W.  A.  Joyce  and  Son  as 
lightermen,  or  delivered  to  them  to  be  waterborne, 
either  in  their  own  or  other  craft,  and  for  which 
losses,  damages,  and  accidents,  Messrs.  W.  A.  Joyoe 
and  Son  maybe  liable  or  responsible  to  the  owners 
thereof  or  others  interested."  It  appears  to  me 
tbat  the  meaning  of  these  words,  on  tbe  face  of 
them,  is  that  contended  for  by  Mr.  Quain.  The 
case  is  entirely  distinguishable  from  those  which 
have  been  relied  on  for  the  defendant;  and,  indeed* 
I  think  none  of  the  cases  which  have  been  referred 
to  throw  any  light  upon  the  present  case.  There 
is  no  reason  whatever  why  the  parties  should  not 
enter  into  a  contract  to  give  indemnity  a^inst 
such  losses  as  tbe  plaintiffs  might  sustain  as 
lightermen.  It  is  suggested  tbat  no  man  in  his 
senses  would  contract  to  indemnify  against  sach  a 
risk  for  the  premium  charged  ;  but  I  confess  I  do 
not  see  tbe  matter  in  tbat  light  at  all.  Tbe  consi- 
deration of  tbe  amount  of  premium  paid  does  not 
aid  us  in  construing  the  contract  between  the 
parties. 

Lush,  J. — I  am  of  tbe  same  opinion.  This  is  an 
exceptional  policy,  and  we  have  only  to  collect  from 
the  language  of  tbe  parties  what  it  was  wbich  they 
intended.  Now  I  cannot  doubt,  lookinpr  at  the 
position  of  tbe  plaintiffs,  who  are  carriers  on  tbe 
river,  tbat  what  they  wanted  was  to  be  seonred 
against^any  loss  which  they^ight  sustain  as  such 
carriers ;  and  I  cannot  interpret  tbe  contract  in 
any  other  sense  tban  this — that  tbe  defendant  un- 
dertook to  be  liable  to  tbe  plaintiflTs  for  all  the  loss 
for  which  they  would  be  responsible  to  tbe  owners 
of  tbe  goods  carried.  That  is  the  very  langaaffe  of 
the  policy;  and  I  cannot  entertain  a  doabt  that 
that  was  the  intention  of  the  parties.  It  is  not  an 
ordinary  marine  policy,*  but  a  policy  of  mixed 
nature,  the  object  of  wnich  was  to  secure  to  the 
plaintiffs  an  indemnity  to  the  extent  of  the  sam 
subscribed  for,  or  for. any  loss  which  they  might 
sustain  during  the  year  by  reason  of  j  itheir 
being  responsible  as  carriers  for^the  loss  of  the 


Hannbn,  J. — I  am  of  tbe  same  opinion. 

Judgment  for  the  plaintiffs. 
Attorneys  for  plaintiffs,  Plet/»«  and  Irvine, 
Attorneys  for  defendant,  Parker  and  Olarkr. 


COUBT  OF  OOMMOIT  FLEAS. 

Beported  hj  H.  H.  HooKuro  and  H.  F.  Poolst,  Esqra^ 
Buiisten-at-Law. 

Tuesday,  Jan.  30, 1872. 

ByBNB  ANDOTHKRS  AGAINST  THE  GUANO  OONSIGNITENT 

Company  (defendants);  Weguelin  and  others 
(trading  as  Thomson,  Bonab,  and  CJo.),  (garni- 
sh<jes). 

Lord  Mayor's  OouH— Foreign  attachment — Freight 
— Prohibition. 

Where  process  had  issusd  out  of  the  Lord,  ]\£ayor*a 
Court  against  garnishees,  and^on  cause  being  ahoum 
(wainst  a  rule  for  a  prohibition,  it  appeared  thai 
the  claim  against  the  ori^iwU  defendants  was  for 
extra  freight  due  on  a  charter-paHy  in  rMjpect  of 
a  voyage  from  the  Chi/ncha  Islands  to  the  victoria 
Docks  {not  within  the  city  of  London),  and  thcU 
neither  the  defendants  nor  the  garnishees  resided 
wUhin  the  city  of  London, 

Held,  that  the  prohibition  must  issue,  although,  by 
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the  terms  of  the  charter-party,  payment  of  the 
freight  tccw  to  be  made  within  the  cUy  of  London, 
SembUt  that  if  the  cargo  had  been  delivered  loithin 
the  city  of  London,  it  would  have  made  no  dif- 
ference. 

This  was  a  role  to  show  cause  why  a  writ  of  pro- 
hibition shoald  not  issue  to  the  Lord  Mayor's 
Court  of  the  City  of  London  to  prohibit  all  further 
proceedings  in  the  said  court  against  the  gar- 
niBbees  upon  a  foreign  attachment  issued  out  of 
that  court. 

The  facts  may  be  gathered  from  the  affidavits, 
which  were  as  follows  : — Affidavit  of  William  8  lee 
Well  borne,  clerk  to  Thomson,  Bonar  and  Co., 
the  garnishees,  filed  in  support  of  the  rule. 

1.  That  I  have  the  manaffement  of  the  freight  aooonnt 
md  matters  under  the  oharter  of  the  ship  Talismanf 
out  of  whioh  the  qneetion  in  dispate  in  the  action 
and  foreign  attaohment  now  pending  in  the  Lord 
Mayor's  Court,  London,  arose,  and  that  on  the  4th 
Not.  1871,  Andrew  Ewing  &yrne,  Arthur  Bower 
Forwood  and  Duncan  Campbell  entered  an  action  in 
the  said  Mayor's  Court,  London,  against  the  Guano 
Conaignment  Company  to  Great  Britain,  and  issued 
oat  of  the  said  Mayor's  Court  a  certain  process  of 
foreign  attaohment  attaching  all  moneys,  goods,  and 
effects  in  the  hands  and  custody  of  the  said  garnishees, 
which  should  thereafter  come  to  their  hands  or  custody, 
to  the  extent  of  346i.  lbs.  Id, 

2.  Onthe29thAprill869,acharter-part7wasmadeand 
entered  into  between  the  said  Andrew  Ewing  Byrne, 

A.  B.  Forwood,  and  D.  Campbell,  as  owners  of  a  ship 
oalled  The  TaUaman,  of  the  one  part,  and  the  said  Guano 
Consignment  Comi>any  of  the  other  part,  by  Messrs. 
J.  Thomson,  T.  Bonar  and  Co.,  as  their  agents,  and  the 
■aid  oharter  party  was  duly  executed  by  the  said  Andrew 
Ewing  Byrne,  A.  B.  Forwood,  and  D.  Campbell,  and  by 
the  said  Messrs.  J.  Thomson,  T.  Bonar  and  Co.,  as 
sgenti  for  the  said  charterers. 

3.  That  under  and  in  pursuance  of  the  said  charter- 
par^,  the  said  Andrew  £.  Byrne,  A.  B.  Forwood,  and 
D.  OBunpbell  have  made  large  claims  for  freight  against 
the  said  charterers,  and  have,  as  I  am  informed  and  verily 
bdieye  been  paid  for  and  on  aocoont  of  the  said  freight 
the  sum  of  55871.  9t.,  and  which  said  sum  is  as  lam  advised 
snd  verily  believe  all  that  the  said  charterers  admit  to  be 
doe  under  the  said  charter-party ;  but  the  said  A.  E.  Byrne, 

B.  Forwood.  and  D.  Campbell,  in  addition  to  the  said  sum 
slresdy  paid  to  them  for  and  on  aooonnt  of  the  charterers, 
daim  the  sum  of  3461. 158.  7d.,  under  a  certain  memoran- 
dum dated  on  or  about  the  5th  Aug.  1869,  which  provides 
for  the  payment  of  an  extra  rate  of  freight  of  3«.  9d.  per 
ton  as  mentioned  (in  the  said  memorandum,  a  copy  of 
which  is  produced  and  shown  to  me  at  the  time  of  swear- 
ing this  my  affidavit,  and  is  marked  with  the  letter  C. 

i  That  I  am  informed  and  believe  that  the  said  ship 
hansff  arrived  at  Callao  after  the  dated  limited  for  her 
arrivsl  there,  it  was  arranged  that  instead  of  the  charter 
being  then  and  there  cancelled,  the  charter  should  be 
maintained,  on  the  condition  that  the  captain  should  come 
back  for  filial  clearance  to  the  same  port  instead  of  going 
to  PSyta,  and  without  ;  extra  charge,  that  on  the  2nd 
Aug.  the  said  A.  E.  Byrne,  A.  B.  Forwood,  and  D.  Camp- 
bell caused  to  be  issued  out  of  Her  Majesty's  Court  of  £x- 
cheqaerofPleasawritofsummonsagainstthesaidMesars. 
J.  Thomson,  T.  Bonar  and  Co..  and  against  the  said  Guano 
Consignment  Company,  and  oy  su<m  writ  they  claim  the 
som  of  6441.  95.  8d.,  and  interest  thereon. 

5.  The  claims  in  the  said  action  in  the  Lord  Mayor's 
Conrt,  London,  and  the  claim  of  the  said  action  in  the 
Court  of  the  Exchequer  of  Pleas  includes  the  third  extra 
freight  oUimed  under  the  said  memorandum  of  the  5th 
Aug.  1869. 

6.  ThatCat  the  time  of  making  of  the  said  charter-party 
the  said  ship  was  on  her  way  from  Sweden  to  Melbourne, 
ud  no  part  of  the  voyage  of  the  said  ship,  under  the  said 
charter-party,  was  performed,  nor  was  any  part  of  her 
Qirgo  received,  conveyed,  or  delivered  within  the  jurisdic- 
tion of  the  said  Lord  Mayor's  Court  of  London. 

7.  That  her  cargo  was  discharged  and  delivered  in  the 
Viotoria.Dooks,  out  of  the  jurisdiction  of  the  said  Lord 
Mayor's  Court,  London. 


8.  That  the  said  Guano  Consignment  Conipany  carry 
on  their  business  at  Lima,  in  the  republic  of  Feru,  out  of 
the  jurisdioMon  of  tiie  said  Lord  Mayor's  Court,  London, 
and  have  no  residence,  offices,  or  place  of  business  of  any 
kind  or  description  whatsoever  within  the  jurisdiction  of 
the  said  Lord  Mayor's  Court. 

9.  The  cause  of  action  (if  any)  for  whioh  the  said  A.  E. 
Byrne,  A.  B.  Forwood » and  D.  Campbell  have  proceeded 
in  the  said  Lord  Major's  Court,  London,  and  n^on  which 
the  said  attaohment  is  founded,  is  the  extra  freight  men- 
tioned in  the  said  memorandum  of  the  5th  Aug.  1869, 
whioh  extra  freight  is  claimed  in  respect  of  the  said 
vessel  having  returned  to  Callao  instead  of  goinff  to 
Payta  is  provided  for  by  the  said  charter-party,  and  the 
said  cause  of  action  (if  any)  did  not,  nor  did  any  part 
thereof  arise  within  the  jurisdiction  of  the  said  Lord 
Mayor's  Court,  London. 

10.  The  said  A.  E.  Byrne,  A.  B.  Forwood,  and  D.Camp- 
bell carry  on  business  at  Liverpool,  in  the  county  of 
Lancaster,  and  have  no  place  of  business  within  the  juris- 
diction of  the  said  Lord  Mayor's  Court,  London,  and  I 
believe  the  ,said  charter-party  and  memorandum  were 
respectively  entered  into  and  signed  by  the  said  A.  E. 
Byrne  at  Inverpool  aforesaid. 

11.  I  am  advised  and  verily  believe  that  the  said  Lord 
Mayor's  Court  has  not  jurisdiction  in  the  matter  of  the 
said  action,  and  ought  to  be  stayed  from  further  pro- 
ceedings therein,  and  that  the  said  Mayor's  Court  assumes 
to  have  jurisdiction,  and  will  proceed  therein  unless 
stayed  by  prohibition. 

14.  I  am  also  advised  and  verily  believe  that  by  the 
course  and  practice  of  the  said  Mayor's  Court  the  defen- 
dants are  unable  to  obtain  relief  against  the  said  assump- 
tion of  jurisdiction  by  any  application  to  or  proceeding  in 
the  said  oourt,  and  that  the  defendant  will  sustain 
great  injury  xuuess  the  said  proceedings  are  stayed  by 
prohibition. 

Exhibit  C.  was  as  follows : — 

London,  5th  Aug.,  1869. 

Messrs.  J.  Thomson,  T.  Bonar,  &  Co., 

Gentlemen,  —  In  the  event  of  the  undermentioned 
ships  owned  by  us  loading  [at  the  Gnnape  or  Maocavi 
Islands,  we  agree  to  give  the  charterers,  or  their  agents, 
the  option  of  ordering  them  to  return  to  Callao  for  final 
clearance,  instead  of  Pa^yta,  at  an  extra  rate  of  Zs.  9d. 
per  ton.— Tour  obedient  servants, 

Andbbw  £.  Bybnb  and  Co. 


Afi&dayit  of  William  Barrows  (in  opposition  to 
the  role) : 

1.  That  I  have  had,  on  behalf  of  Messrs.  Arthur  Bower 
Forwood,  William  Bower  Forwood,  and  Thomas  Forwood 
the  younger,  of  Great  St.  Helen's,  in  theCit^of  London, 
merchant,  who  oarry  on  business  there  under  the  name 
or  style  of  Leech,  Harrison  and  Forwood,  the  manage- 
ment of  the  matters  of  the  above  action  on  the  part  of 
the  said  plaintiffs.  I  have  read  the  office  copy  affidavit  of 
Mr.  W.  Slee  Wellbome  made  in  this  matter. 

2.  I  say  with  respect  to  the  claim  in  this  action,  that 
although  this  action  is  brought  in  the  names  of  the  said 
A.  E.  Byrne,  B.  Forwood,  and  Duncan  Campbell,  the 
same  has  been  so  brought  in  their  names  onbenalf  of  and 
for  the  benefit  of  the  said  Messrs.  Leech,  Harrison,  and 
Forwood,  who  are  mortgagees  in  ipossession  of  the  said 
ship. 

3.  That  I  have  perused  a  copy  of  the  charter-party  re- 
ferred to  in  the  second  paragraph  of  the  affidavit  of  the 
said  W.  S.  Wellbome,  and  I  say  that  one  of  the  terms 
of  the  said  charter-pMrty  is  as  follows  :  **  This  charter- 
party  is  effected  through  the  intervention  of  Lloyd,  Lowe, 
and  Co. ,  by  whom  the  ship  is  to  be  reported  at  the  Custom 
House,  and  through  whom  the  freight  and  all  en>eases, 
if  any,  are  to  be  settled  and  paid ; "  that  the  said  Lloyd, 
Lowe,  and  Co.,  reside  and  carry  on  business  in  London 
within  the  jarisdiction  of  the  said  Mayor's  Court  of 
London. 

4.  That  I  verily  believe  that  the  said  charter-party  wae 
entered  into  and  executed  and  signed  by  the  garnishees, 
as  agents  for  the  defendants,  as  thereon,  appears  in  the 
city  of  Dondon,  within  the  jurisdiction  of  the  said 
Mayor's  court.  ^.-^  ^ 
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5.  That  the  plftintiffB'  oanse  of  action  arises  from  the 
nonpayment  in  London  by  the  said  Messrs.  Lloyd,  Lowe, 
and  Co.  of  the  balance  dne  for  freight. 

6.  That  the  said  plaintiff,  A.  B.  Forwood,  is  a  member 
of  Lloyd's,  and  carries  on  bnsiness  there  as  an  under- 
writer (within  the  jurisdiction  of  the  said  Mayor's  conrt 
of  London),  and  has  done  so  for  six  years  past.  That 
the  said  Arthur  Bower  Forwood  is  also  senior  partner  in 
the  said  firm  of  Leech,  Harrison,  and  Forwood,  who  carry 
on  the  bnsiness  of  merchants  in  the  city  of  London,  and 
within  the  jurisdiction  of  the  said  Mayor's  court,  and  I 
say  that  it  is  well  known  to  the  sskid  Messrs.  Lloyd, 
Lowe,  and  Co.,  the  said  Messrs.  Thomson,  Bonar,  and 
Co.,  and  to  the  said  W.  Slee  Wellbome,  that  the  said 
plaintiff  A.  B.  Forwood  is  such  partner  of  the  said  Leech 
and  Co.,  and  does  carry  on  business  as  aforesaid. 

7.  That  the  proceedings  taken  in  this  matter  in  the 
Mayor's  Court  hare  been  taken  under  advice  of  counsel, 
because  the  plaintiffs  are  advised  that  the  garnishees  are 
not  personally  liable  on  the  said  charter-party,  and  the 
said  garnishees,  who  alone  represent  the  defendants  in 
this  country,  refused  through  their  attorneys  to  appear 
for  the  said  company  to  an  action  which  had  been  brought 
by  the  plaintiffs  against  the  said  company. 

Affidayit  of  George  Lacas. 

1.  That  I  have  had  the  conduct  and  management  of  the 
action  hereinafter  referred  to,  and  of  the  action  above- 
mentioned,  and  the  proceedings  in  foreign  attachment  in 
the  Mayor's  Conrt  of  London  in  relation  to  such  action 
on  behalf  of  the  above-named  plaintiffs. 

3.  That  I  am  informed  and  believe  that  the  said  Messnt. 
J.  Thomson,  Bonar  and  Co.  are  the  only  representatives 
of  the  said  Qxuaio  Consignment  Company  in  this  country, 
and  carry  on  its  business  here  at  Old  Broad.street,  in  the 
City  of  I^ndon,  within  the  jurisdiction  of  the  said  Mayor's 
Court  of  London. 

12.  That  in  case  this  honourable  court  should  interfere 
by  prohibition  to  stay  the  said  action  in  the  Mayor's 
Court  aforesaid,  in  my  judgment  and  belief  the  said 
plaintiff's  would  be  remediless,  inasmuch  as  the  plaintiffs 
do  not,  except  through  the  mode  of  attachment  against 
the  said  Messrs.  Thomson.  Bonar  and  Co.,  possess  any 
means  of  procuring  the  appearance  of  the  defendants, 
the  company,  to  any  action  in  respect  of  the  plaintiff's 
claim. 

18.  That  this  action  is  brought  in  the  namee  of  the 
above-named  plaintiffs,  inasmuch  as  they  are  the  regis- 
tered owners  of  the  ship  TaUaman.  That  the  said  plain- 
tiff. A.  B.  Forwood,  is  a  member  of  Lloyd's,  and  carries 
on  business  as  an  underwriter  there. 

14.  That  the  said  A.  B.  Forwood  is  also  the  senior 
member  of  the  firm  of  Messrs.  Leech,  H^mrison,  and  For- 
wood, and  carries  on  business  there  as  a  merchant,  and 
within  the  jurisdiotion  of  the  said  Mayor's  Court  of 
London. 

Oohen  showed  oaase. — He  cited :  Mayor  of  Lon- 
don V.  Gox  (L.  Eep.  2  H.  of  L.  239.)  (The  pnp- 
porfc  cf  his  argoment  will  saffioientlj  appear 
from  the  judgments.) 

Shdreas  WiU,  in  support  of  the  rule,  was  not 
called  upon. 

WiLLEs,  J. — We  are  all  of  opinion  that  prohi- 
bition should  issue.  In  the  case  of  The  Mayor  of 
London  y.  Cox,  the  ludges  advised  ihe  House  of 
Lords  that  the  claim  of  jurisdiction  in  the  Lord 
Mayor's  Conrt  could  not  be  supported,  because  the 
cause  of  action  did  not  arise  within  the  jurisdiction, 
and  it  did  not  appear  that  the  garnishee  was 
more  than  a  mere  passenger  within  the  jurisdiction. 
The  present  case  rests  upon  the  same  footing,  and 
the  same  reasoning  is  applicable  to  defeat  the 
attempt  made  to  set  up  jurisdiction.  Such  process, 
if  held  to  be  good,  might,  as  there  suggested,  be  a 
means  of  extreme  annoyance  and  injury  to  strangers 
and  foreigners.  But  it  has  been  argued  here  that 
by  custom  these  claims  are  within  the  jurisdiction, 
and  that  custom  may  give  to  an  inferior  conrt  a 
right  beyond  its  limits.  This  argument  was  noticed 
and  refuted  in  the  above  case.  The  custom  of 
foreign  attachment,  like  other  custom?,  must  be 


local  in  order  to  be  yalid,  and  a  custom  which 
trangresses  the   local  limits  is  incongruous  and 
therefore  void.    Then  it  is  Ifurther  said  that  the 
course  of  proceedings  is  such  that  it  is  not  necessary 
to  show  that  the  cause  of  action  arose  within  the 
jurisdiction.      But  in  inferior  courts  there  is  no 
presumption  in  favour  of  jurisdiction.    This  claim 
falls  within  the  rule  laid  down  by  Patteson,  J.,  in 
WiUiam8Y.  Gi66«(5Ad.&Bll.212):  "Theconsidep- 
ation,  therefore,  must  be  within  the  jurisdiction.    To 
show,  therefore,  that  the  action  is  maintainable,  it 
must  be  shown  that  the  consideration  arose  within 
the  jurisdiction.^^It  has  also  been^rgued  that  the 
breach  is  non-payment  of  freight,  and  that  the 
payment  of  freight  ?ra8  to  be  made|in  London. 
This  does  not  end  the  matter ;  for  there  was  also 
the  consideration  which  consisted  of  the  carriage  of 
the  goods  from  the  Ghincha  Islands  to  this  country. 
Mr.  Cohen  further  adduced  the  ingenious  arga- 
ment  that  freight  is  due  for  delivery  only,  and  not 
for  carriage ;  but  this  is  of  no  avail,  because  the  de- 
livery was  at  the  Victoria  Docks,  which  are  not 
within  the  citv  of  London.    The  cause  of  action 
must  arise  within  the  jurisdiction,  and  the  term 
**  cause  of  action  "  cannot  be  restricted  to  the  mere 
contract  orto  the  making  of  the  promise.  The  general 
rule  with  respect  to  inferior  courts  is,  that  every 
part  of  the  cause  of  action  should  appear  to  be 
within  the  jurisdiction  of^the  court:   (Thom    v. 
Ohinnoeh,  1  li.  &  G.  220 ;  Peacocky.  BeU,  1  Wms. 
Sandars,  74a.) 

Btles,  J.— I  am  of  the  same  opinion.  I  think 
the  prohibition  should  issue,  because  the  whole 
cause  oflaction  did  not  arise  within  the  jurisdiotion 
of  the  Lord  Mayor's  Court. 

Brett,  J.— I  am  of  the  same  opinion.  When  the 
Lord  Mayor's  Court  has  jurisdiction,  a  particular 
mode  of  enforcing  it  may  be  adopted  by  seizing  the 
goods  of  a  garnishee ;  but  the  whole  cause  of  action 
must  take  place  within  the  city  of  London.  ESven 
if  the  delivery  had  been  in  London,  that  is  not  the 
whole  consideration  for  the  payment  of  the  Ireight. 
The  cause  of  action,  therefore,  not  being  within  the 
jurisdiction,  the  prohibition  ought  to  go. 

Grove,  J.— I  am  of  the  same  opinion. 

B/ule  made  ahsoUUe. 

Attorneys  for  the  plaintiffs,  Flmtind  Oo.,  3,  East 
India  Avenue.  j  rr     i> 

Attorneys  for  the  garnishees,  W.  and  ff.  i^- 
Sha/rpe,  Old  Broad-street. 


COUBT  OF  EZCHEQITEB. 

Beported  by  H.  Lbiob  and  T.  W.  Sauvdbrs,  Eaqnu. 
B«ZTiflteri4tt-Law« 

Ma^  30  and  31, 1871,  Jan.  17, 1872. 
Harrison  v.  Bank  of  Australajsia. 

Ship  (md  shypping—QeneraXaverage — Oo8t  of  pump- 
ing ship — Donkey  engine  and  fuel. 

A  aailvng  ahvp  sailed  from  Methowme  to  London  toith 
cargo  on  board.  The  fihip  was  in  every  reaped 
properly  manned  and  fitted  for  each  a  voya^% 
and  had  on  hoard  a  aufUcient  quantity  of  coals 
for  an  ordinary  voyage  to  work  the  donkey  engine^ 
with  which  ahe  waa  fumislisd,  and  hy  mecbns  of 
which  ahe  waa  pumped  whenever  neceaaary. 

In  conaequence  of  the  uaea  to  which  the  donkey 
engine  waa  applied^  the  number  of  the  crew  was 
ten  leaa  than  %t  would  have  been  if  n>o  donkey 
engine  luid  heen  carried. 
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The  Mphamng  encountered  a  oydoMspra^ 
and  wdB  only  prevented  from  einJemg  by  coneiant 
pumping  ioith  the  donkey  engine. 
The  coal  having  been  much  reduced  in  consequence 
of  ike  etccesaive  pumping,  the  captain  was  obliged 
to  use  as  fuel  tM  spare  spears  and  ship's  stores. 
Without  the  use  of  ike  donkey  engine  the  ship  could 

not  have  continued  on  her  voyage. 
Edd  (per  KeUy,  O.B.,  and  Bramwell,  B.,  dissen- 
tiente  Martin  and  Clecuby,  B,),  that  the  value  of 
the  spa/rs  and  ship's  stores  was  the  subject  of 
general  average,  and  thai  there  was  such  a  cer* 
tainty  of  distruction  within  a  short  space  oftimCf 
unless  ^evented,  as  to  make  thsperit  immnnent. 
Per  Martin  amd  Gleasby,  BB.—That  by  the  terms 
of  ihe  contract  the  shipoumer  was  bound  to  deliver 
the  cargo  safely ;  and  that  as  the  donkey  engine 
was  provided  for  the  purpose  of  saving  the  sea- 
men s  wages,  the  owner  must  take  the  risk  of  any 
loss  caused  by  his  hewing  shipped  a/n  insufficient 
(fuaniity  of  fuel;  a/nd  also  that  the  ship  never 
was  in  such  inwnirwnt  peril  of  total  loss  as  to  fulfil 
the  requisites  of  a  ease  of  general  average. 
This  was  an  action  brought  by  the  plaintiff  as 
owner  of  the  ship  Champion  of  the  Seas,  to  recover 
from  the  defendants  the  sum  of  95Z.  89.  lOd.,  as  a 
contribution  in  general  ayerage  due  from  them  as 
owners  of  four  boxes  of  gold,  part  of  the  cargo 
of  the  ship,  on   her  voyage  &om  Melboome  to 
London. 

The  defendants  pleaded  payment  into  ooart  of 
the  som  of  51L  6s„  as  sufficient  to  oover  the  plain- 
tiffs's  claim,  and  on  this  plea  issae  was  joined. 

The  action  came  on  for  trial  at  the  sittings  at 
Kisi  Prias,  held  at  Gaildhall  on  the  7th  Jnly,  1869, 
before  the  Lord  Ohief  Baron  of  the  Exchequer, 
when  it  was  ordered  that  a  verdict  be  entered  for 
the  plaintiff  for  the  damages  in  the  declaration, 
subject  to  a  special  case. 

The  following  special  case  has  been  stated  under 
the  said  order : — 

'  1.  The  plaintiff  is  a  ship  owner,  and  was  in  the 
year  1868  owner  of  the  British  sailing  ship  Oham- 
pion  of  the  Seas,  of  1946  tons  registerod  measure- 
ment. 

2.  The  defendants  are  bankers,  carrying  on 
business  at  Melbourne,  in  Australia*  and  also  in 
the  City  of  London. 

3.  In  Feb.  1868,  the  ship  was  at  Melbourne 
aforesaid,  bound  on  a  voyage  from  that  port  to 
London. 

4  Thedefendants  shipped  fourboxesof gold,  tobe 
conveyed  by  her  to  London,  and  a  bill  of  lading,  in 
the  usual  form,  dated  on  or  about  the  28th  Feb. 
1868,  was  signed  for  the  four  boxes  of  gold,  by 
Outridffe,  the  master  of  the  ship,  for  the  voyage. 

5.  The  shipsailed  from  Melbourne,  on  her  voyage, 
on  the  29th  Feb,  1868,  laden  with  a  very  valuable 
cargo  of  general  merchandise  and  specie,  being  in 
every  respect  properly  fitted  and  manned  for  the 
▼oyage,  and  having  on  board  a  sufficient  quantity 
of  ooals  for  an  ordmary  voyage. 

6.  The  ship  ?ras  furnished  with  a  donkey  engine 
of  dght-horse  power.  It  was  adapted  for  loading 
and  discharging  cargo,  for  hoisting  sails  and  tak- 
ing them  in,  and  for  pumping  the  ship.  It  was, 
acoording  to  the  evidence  of  the  captain,  equivalent 
for  the  purpose  of  working  the  ship  during  the 
▼oyage  to  a  crew  often  men,  and  bad  the  donkey 
engine  not  been  on  board,  the  vessel  would  have 
required  an  additional  crew  of  that  number. 

7.  From  the  saving  of  labour  and  the  reduction 


of  the  number  of  the  crew  effected  by  the  use  of 
a  donkey  engine,  it  is  sometimes  caUed  a  steam 
crew. 

8.  It  is  usual  for  such  a  ship  as  the  Champion 
of  the  Seas,  on  the  voyage  from  Melbourne  to 
England,  to  be  furnished  with  a  donkey  engine 
which  is  used  for  pumping  the  ship  when  necessary. 

9.  The  ship  sailed  from  Melbourne  on  the  24th 
Feb.  1868,  and  up  to  16th  March  experienced 
ordinary  weather,  and  whatever  pumping  was 
necessary  was  done  by  the  crew ;  on  the  10th 
March  the  ship  encountered  a  severe  cyclone 
followed  by  very  bad  weather  which  caused  her  to 
strain  and  make  much  water.  The  water  in  the 
hold  at  times  increased  to  five  feet,  and  could  only 
'     '      ^         "  At  first  the 

uring  the  day 
_  but  it  after- 
wards became  necessary  to  keep  the  donkey  engine 
pumping  constantly.  With  the  donkey  engine 
the  pumps  were  got  to  suck  now  and  then. 

10.  There  was  no  sudden  emergency  rendered  the 
cutting  up  of  the  spars  wood,  but  it  would  havo 
been  impossible  to  have  kept  the  ship  afloat  with 
the  crew  alone  without  working  the  donkey  engine. 
After  April  1st  the  weather  moderated,  but  the 
vessel  continued  to  leak ;  and  about  the  16th  April 
the  supply  of  ooals  was  reduced  to  aboutoneand  a 
half  tons,  from  the  constant  working  of  the  engine. 
It  was  necessary  to  keep  the  engine  at  work,  and 
the  captain,  after  consultation  with  the  first  and 
Eeoona  officers  in  order  to  obtain  fuel,  directed  that 
some  spare  spars  and  wood,  which  was  part  of  the 
ship's  stores  and  not  intended  to  be  used  as  fuel, 
should  be  cut  up  to  use  with  the  coals. 

11.  Wood  alone  would  not  have  sufficed  to  get 
up  the  steam  necessary  to  work  the  en^e,  and 
the  captain  acted  prudently  and  judiciously  for 
the  preservation  of  a  ship  and  cargo  in  obtain- 
ing fuel  by  cutting  up  the  spars  and  wood  to  use 
wich  the  coals. 

12.  The  fuel  so  procured  was  not  sufficient  to 
keep  the  engine  at  full  work ;  and,  notwithstanding 
the  efforts  of  the  crew,  who  were  occasionally 
assisted  hj  some  passengers  in  working  tiie  pump, 
the  water  in  the  hold  slowly  increased. 

13.  On  the  25th  April  it  was  discovered  that  a 
bolt  under  the  port  fire  channels,  and  6ft.  or  7ft. 
below  the  water,  had  been  started ;  whereupon  the 
master  of  the  said  ship  lowered  a  boat  and  stopped 
it  with  grease,  and  on  the  27th  caused  a  stage  to 
be  rigffed,  and  b^  means  of  wedges  and  plugs 
succeeded  in  partially  stopping^  the  leak. 

14.  On  the  5th  May  the  ship  fell  in  with  the 
barque  Peru,  and  obtained  from  her  thirty-three 
bam  of  ooals.  With  this  supply  the  engine  was 
put  to  full  work,  and  the  water  in  the  hold  greatly 
reduced. 

15.  In  order  to  procure  a  further  supply  of  ooals 
the  master  determined  to  run  into  the  port  of 
Fernambnco,  and  the  ship  anchored  at  Pemam- 
buco  on  the  morning  of  the  16th  May. 

16.  The  ship  could  not  have  been  repaired  at  Fer- 
nambnco, and  the  captain,  having  obtained  a  large 
supply  of  cnals,  viz.,  thirty  tons,  proceeded  on  the 
voyage.  The  captain  in  so  doing  acted  prudently. 
The  ship  was  exposed  to  no  serious  risk  from  the 
water  she  made  while  there  was  sufficient  fuel  on 
board  to  work  the  donkey  engine. 

17.  The  vessel  continued  to  leak  during  the 
remainder  of  the  voyage,  and  it  was  necessary  to 
keep  the  engine  constantly  at  work  at  the  pump. 
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When  she  arrived  in  the  Thames,  the  ooals  had 
been  exhausted.  Without  the  aid  of  the  donkey 
engine,  the  yessel  conld  net  have  continued  the 
voyage. 

18.  The  ship  arrived  at  her  place  of  discharge  in 
the  docks  on  the  6th  July.  The  engine  broke  down 
while  she  was  coming  up  the  river.  The  injury 
to  the  engine  was  the  result  of  wear  and  tear  m>m 
the  constant  working  during  the  vovage. 

The  court  is  to  be  at  liberty  to  draw  su'th  in- 
ferences of  facts  as  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  cost  of  the  coals  purchased  from  the 
Peru,  and  at  Femambuco,  or  the  cutting  up  of  the 
spars  and  ship's  materials  for  fuel  for  the  donkey 
engine,  and  the  cost  of  the  repairs  of  the  donkey 
engine,  can  be  charged  to  general  average  and  re- 
covered from  the  defendants. 

If  the  court  is  of  opinion  in  the  affirmative,  the 
case  shftll  be  referred  back  to  the  arbitrator  to 
ascertain  if  the  amount  paid  into  court  is  or  is  not 
sufficient  to  cover  the  plaintifE's  claim  against  the 
defendants.  And  if  he  shall  find  that  such  sum  is 
not  sufficient,  then  judgment  shall  be  entered 
for  the  plaintiff  for  deficiency,  together  with  costs 
of  suit. 

If  the  court  shall  be  of  opinion  that  none  of  the 
said  items  can  be  charged  to  general  average,  then 
the  judsment  shall  be  entered  for  the  defendants, 
together  with  costs  of  suit. 

The  plaintiff's  points  for  argument  were :  First, 
that  the  cost  of  coals  purchased  from  the  Peru  and  at 
Pemamboco  were  general  average  expenses,  be- 
cause they  were  extraordinary  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo; 
secondly,  that  the  loss  incurred  by  cutting  up  the 
spars  and  ship's  material  for  fuel,  was  a  general 
average  loss,  because  it  was  a  sacrifice  voluntarily 
incurred  for  the  preservation  the  ship  and  cargo, 
and  rendered  necessary  by  extraordinary  perils ; 
thirdly,  that  the  cost  of  the  repairs  to  the  donkey 
engine  constitutes  a  general  average  expense,  be- 
cause the  damage  done  to  the  donkey  engine  was 
occasioned  by  the  employment  of  the  donkey 
engine  for  an  extraordinary  purpose — ^for  the  pur- 
pose of  saving  the  ship  and  her  cargo. 

May  30  and  31. — H.  James  Q.O.  (with  him  was 
A.  Oohen),  for  the  plaintiff. — With  regard  to  the 
question  whether  the  cost  of  the  supply  of  fuel, 
whether  in  the  shape  of  extra  coal  or  spare  spars 
for  the  use  of  the  donkey  engine,  under  the  cir- 
cumstances stated  in  the  case,  be  or  be  not  the 
subject  of  **  general  average,"  so  as  to  be  or  not  to 
be  recoverable  in  the  present  action,  it  is  clear 
that  such  coal  and  spars  were  used  for  an  extra- 
ordinary purpose,  and  one  for  which  they  were  not 
originally  intended.  The  vessel  was  a  sailing 
vessel,  and  there  was  no  contract  of  affreight- 
ment by  which  the  donkey  engine  was  to  be  used 
for  the  purpose  of  navigating  her.  Having 
through  stress  of  weather  sprung  a  dangerous 
leak,  the  captain  was  bound,  in  order  to  keep  her 
afloat,  and  so  to  save  the  cargo,  to  work  the 
donkey  engine  in  pumping  oat  the  water  she  made 
through  the  leak,  and  it  was  not  possible  to  do 
that  without  using  the  coal  in  the  first  instance, 
and  when  that  was  consumed,  and  no  more  was 
accessible,  then  having  recourse  to  the  spars.  It 
was  an  exceptional  case,  and  an  exceptional  use  of 
these  articles  for  the  joint  safety  of  both  ship 
and  carffo,  and  therefore  it  is  submitted  that  they 
came  clearly  within   the  definition  of  "  genertd 


average  "  expenses.  The  ship  here  was  thoroughly 
well  fitted  and  furnished  at  starting  on  her  voyage. 
The  tempest  she  encountered  was  "  an  act  of  (rod," 
which  no  master  could  contend  against.  The  obli- 
gation is  only  to  have  a  ship  sufficiently  furmshed 
and  manned  with  a  crew  sufficient  to  enable  her  to 
meet,  and  to  be  navigated  in,  weather  ordinarily  to 
be  expected.       There     is    no    authority    which 
says    that    the  peril   must  be    imminent  in  the 
sense  of    being    immediate    in   point   of  time, 
but   only  in    the    sense  of  being,  as    was   the 
case  here,    morally  certain    in   point   of  effect. 
Had  the  ship  lost  her  rudder,  or  her  masts,  or,  as 
she  did  do,  sprung  a  leak,  part  of  her  timber  might 
have  been  cut  away  to  remedy  the  mischief,  and 
that  would  have  been  within  "  general  average," 
What  distinction,  then,  can  be  drawn  between  that 
case  and  the  present  P  It  is  only  necessary,  in  order 
to  found  a  claim  coming  within  "general  average," 
that  what  is  done  should  be  a  prudent  and  neces- 
sary action  in  order  to  avoid  the  certainty   of 
eventual  loss.    In  Amould  on  Insurance  (2nd  vol. 
p.  770,  3rd  edition),  the  two  classes  of  losses  which 
give  a  claim  to  "general  average,"  are  thns  de- 
fined ;  first,  those  which  arise  from  sacrifices   of 
part  of  the  ship  or  part  of  the  cargo,  purposely 
made  in  order  to  save  the  whole  adventure  from 
perishing,  and,  secondly,  those  which  arise  out   of 
extraordinary   expenses    incurred  for   the  joint 
benefit  of  both  ship  and  cargo.     It  is  there  said 
that  "  if  any  part  of  the  ship  or  her  tackle  be  sacri- 
ficed or  cut  up  for  the  rescue  of  the  conunon 
adventure,  and  applied  to  some  purpose  different 
from  its  ordinary  one,  the   loss  thence  arising 
is  a  general  average  loss."    (lb.  4th  edit.  p.  771.) 
The  plaintiff's    claim  seems  clearly  witmn  that 
defimtion.    Sacrifice  and  expenditure  are,  gene- 
rally speaking,  the  two  heads  of  general  average. 
(See  also  2   Fhillips  on  Insurance  (Amerioan), 
5th  edit.  p.  61,  sects.  1270, 1271.)    If,  as  is  clearly 
the  case,  the  "  hire  of  hands  to  pump  the  ship  "  be 
a"  general  average"  claim  (2  Phillips  on  Insurance, 
sect  1236,  and  Field  on  General  Average,  p.   78), 
what  possible  difference  can  there  be  between  that 
and  the  cost  of  pumping  the  ship  by  means  of  the 
donkey  eni^ine  P    In  many  of  the  cases   cited  by 
Mr.  Arnould  there  was  no  imminent  peril,  and  yet 
the  expenses  claimed  were  held  to  be  **  general 
average"     expenses.      [Maetik,  B.  referred  to 
Wilson  and  another  v.  The  Bank  of  Victoria,  (16 
L.  T.  Rep,  N.  S.  9 ;  L.  Rep.  2  Q.  B.  203 ;  36  Ij.  J, 
89,  Q.  B.)]    That  case,  it  is  submitted,  is  really  in 
the   present  plaintiff's  favour.       There  was    no 
danger  there,  and  there  was  nothing  to  do  bat  to 
bring  the  ship  home    she  had  been  driven  oat  of 
her  course,  and  to  avoid  the  loss  of  time  in  a  long 
sailing  voyage  the  captain  purchased  coals  to  work 
the  auxiliary  screw,  and  that  was  held  not   to   be 
the  subject  of  "  general  average."      The  whole 
judgment  there  turned  on  the  question  of  w^bat 
was  the  cost  of  affreightment,  and  it  was  that  the 
ship  was  to  be  partly  worked  by  the  auxiliary 
screw.  But  the  judgment  of  the  Court  of  Qaeen*s 
Bench,  as  delivered  by  Blackburn,  J.  is  fetvoorable 
to  the  present  plaintiff's  view,  for  his  Lordship,  at 
the  conclusion  of  it  expressly  says,  *'  It   is    not 
similar  to  the  case   of  the  master  hiring    extra 
hands  to   pump  when  his  crew  are  unable   to 
keep  the  vessel  afloat,  or  any  other  expenditure 
which  is  not  only  extraordinary  in  its  amoant,  but 
is  incurred  to  procure  some  service  extraordinary 
in  its  nature.*'    That  is  precisely  the  present  case. 
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If  hiring  a  doable  set  of  men  to  pump  the  ship 
be  "general  average,"  then  surely  working  the 
donkey  engine  a  doable  number  of  hoars  for  the 
like  purpose  is  also  "  general  average."  The  case 
finds  that  ten  men,  for  whom  the  donkey  engine 
was  an  equivalent,  could  not,  working  day  and 
night,  have  done  the  work  which  the  engine  did, 
and  by  working  which  alone  both  ship  and  cargo 
were  preserved.  The  case  here  is  not  the  bringing 
to  bwr  a  greater  amoant  of  power  of  the  same 
kind  as,  e,g,,  twenty  men  in  liea  of  ten,  bat  the 
extra  worlang  of  the  donkey  eufinne  equalling  the' 
work  of  twenty  extra  men.  The  plaintiff  was 
dearlv  entitled  to  recover.  He  cited  also  and  re- 
ferred to — 

Birkley  and  others  v.  Presgrave.  1  East,  220 ; 

Meredith's  Emerigon,  pp.  283,  478 ; 

Poihier,  vol.  4  part  2,  p.  421.  edit.  1851 ; 

Bailey  on  Gtenend  Average,  pp.  15, 17. 

Okas.  PoUoch,  Q.G.  (Lodge  with  him.)— Both  the 
case  of  Plummer  v.  WUdman  (3  M.  &  S.  482) 
and  Birkley  v.  Presgrave  (1  East,  220)  have  been 
severely  commented  on.  Scarcely  a  judgment  is 
given  in  which  they  are  not  mentioned  with  the 
greatest  dissatisfaction.  The  question  in  Birkley 
V.  Preegrave  was  whether  an  action  woald  lie  for 
^eral  aven^.  Lord  Kenyon  there  says, "  A  loss 
18 incurred  which  the  law  declares  shall  be  borne  by 
certain  persons  in  their  several  proportiocs,  where 
a  k)68  is  to  be  repaired  in  damages,  where  else  can 
they  be  recovered  bat  in  the  courts  of  common  law  P  " 
And  wherever  the  law  gives  a  nght  generally  to 
demand  payment  of  another,  it  raises  an  implied 
promise  m  that  person  to  pay.  All  ordinary  losses 
and  damage  sostained  by  the  ship  happening  imme^ 
diately  from  the  storm  or  perils  of  the  sea  must 
be  borne  by  the  shipowner  ;  but  all  those  articles 
which  were  made  use  of  by  the  master  and  crew 
Qpon  the  particalar  emergency,  and  oat  of  the 
Qsnal  coarse,  for  the  benefit  of  the  whole  concern 
and  the  other  expenses  incurred,  must  be  paid  pro- 
portionately by  the  defendant  as  general  average. 
[Olbasbt,  B. — The  definition  of  i<eneral  average 
is  the  expense  incarred  for  the  whole  cargo.] 
In  HaUeU  and  others  v.  Wigram  and  others  (9 
C.  B.  580),  which  was  a  daim  to  contribation  for 
general  average,  where  a  part  of  the  cargo  had 
been  sold  to  defray  the  expenses  of  repairing 
the  ship  in  consequence  of  sea  perils^  Wilde 
O.J.,  says  at  p^  60^,  "TV here  a  ship 
went  into  port  in  distress,  and  wanted  repairs,  it 
became  necessary  to  take  out  the  cargo,  and,  there 
being  no  warehoases  at  hand,  it  was  necessary  to 
pat  it  on  board  other  vessels.  Lord  Stowell  said 
that  as  the  unloading  of  the  goods  was  for  the 
common  benefit  of  aU,  it  being  necessary  to  an- 
load  the  ship  for  the  preservation  of  the  cargo  as 
well  as  for  its  own  repair,  the  expense  incarred  by 
it  most  be  considered  as  general  average."  It 
seems  to  result  from  these  decisions  that  if  a 
▼essel  goes  into  port  in  consequence  of  an  injury 
which  is  itself  the  subject  of  general  average,  such 
repairs  as*  are  absolutely  necessary  to  enable  her 
to  prosecute  her  voyage,  and  the  necessary  expense 
of  port-charges,  wages,  and  provisions,  aie  to  be 
considered  as  general  average  :  (Abbott  on  Ship- 
ping, p.  497.  In  the  case  of  Olifford  v.  HmUer 
(Mood.  &  M.  103),  the  captain  of  the  ship 
was  taken  ill  with  several  of  his  crew  at 
the  Maaritias.  He  sailed  on,  however,  and 
finding  himself  worse,  and  none  of  the  other 
offioers  able  to  undertake  the  command  of  the  ship 


to  England,  he  started  back  to  the  Mauritius,  and 
the  ship  was  lost.  Lord  Tenterden  said,  "  A  ship 
certainly  is  not  fit  for  a  voyage  unless  she  sails 
with  a  competent  crew — a  crew  competent  for  the 
voyage,  considering  its  length  and  the  circum- 
stances under  which  it  is  nndertaken.  Can 
a  ship  be  said  to  be  sufficiently  manned, 
when,  in  the  event  of  any  accident  to  the 
captain,  there  is  no  one  else  on  board  to  perform 
his  duties  P  "  If  the  contention  of  the  plaintiff 
was  right  wohld  he  not  be  entitled  to  say, 
"  This  voyage  is  longer  than  nsual,  and  I  am  en- 
titled to  charge  the  extra  coals  consumed  as 
general  average."  If  the  plaintiff  has  bamt  a 
more  expensive  fuel  by  not  taking  enough  of  the 
cheaper  material,  he  cannot  make  that  the  subject 
,  of  general  average.  He  cited  Wilson  v.  Bank  of 
Victoria  (L.  Eep.  2  Q.  B.  203;  16  L.  T.  Rep. 
N.  S.  9). 

Oohen  in  reply. — ^The  burning  of  the  spars  being 
an  extraordinary  expenditure,  through  the  leak, 
was  the  subject  of  general  average.  There  must 
be  an  immediate  and  certain  danger  of  tbe  loss  of 
the  ship,  and  that  danger  was  present,  for  if  the 
ship  had  not  been  pumped  she  would  have  sunk. 

Our*  adv,  vvXt, 

The  court  being  divided  in  opinion  the  following 
judgments  were  delivered.  The  judgment  of 
Kelly,  G.B.,  and  Bramwell,  B.,  being  delivered  as 
follows  by  Bbamwsll,  B.  : — It  seems  to  us  this  is 
a  case  of  general  average.  The  ship  was  well 
found,  seaworthy,  and  witn  proper  quantity  of  coal 
for  the  donkey  engine.  She  sprung  a  leak,  and 
through  it  she  must,  if  the  donkey  engine  ceased 
to  work,  have  foundered  in  a  few  days  or  hours, 
anless  some  relief  not  to  be  foreseen  or  calculated 
on  had  arrived.  The  arbitrator  finds  that  she  had 
coal  for  a  few  hours  only,  that  had  she  burned  her 
coal  wood  would  nofe  have  safficed  to  keep  up  the 
fires,  but  that  by  combining  coal  and  wood  the 
fires  could  be  kept  up  for  a  mach  longer  time. 
Accordingly  the  captain  prudently  and  properly 
sacrificed  some  spare  spars,  and  saved  the  ship  and 
cargo.  There  seems  to  us  here  all  the  ingredients 
of  a  case  of  general  average — perils  of  the  seas — 
imminent,  certain  loss  in  a  short  time,  anless 
something  not  to  be  anticipated  should  intervene, 
and  a  sacrifice  of  the  property  of  one  for  the 
benefit  of  all.  Suppose  the  wood  had  been 
cargo,  and  the  captain  had  burned  it,  would 
it  have  been  a  wrongful  act  in  the  captain  P 
would  not  the  owner  have  had  a  good  claim  for 
general  average  P  Woald  not  the  captain  have 
&iled  in  his  duty  anless  he  had  barned  these 
spars,  whether  the  property  of  his  owners,  or 
cargo  P  Suppose  the  donkey  engine  had  been 
cargo,  and  had  been  fitted  upon  the  springing 
of  the  leak,  and  the  wood  burned  as  now.  It  is 
said  the  danger  was  not  imminent;  that  there 
was  no  emergency.  We  think  there  was,  and  that 
a  certainty  of  destruction  within  a  short  time, 
anless  prevented,  is  an  emergency  and  imminent. 
Suppose  a  vessel  ran  for  shelter  into  a  river  where 
no  supplies  could  be  obtained;  sappose  she  woald 
have  to  stay  a  fortnight  anless  she  got  out  at  the 
then  spring  tides ;  sappose  her  provisions  would 
fail  her  in  that  time;  sappose,  to  get  out,  she 
lightens  herself  by  throwmg  some  heavy  cargo 
over,  would  not  that  be  a  case  of  emergency  and 
imminent  danger  P  We  think  it  woald ;  and  that 
saoh  is  the  result  of  aJi  the  authorities  some 
of  which  may  now    be  briefly  considered.      A    ^ 
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ffeneral  average  loss  has  been  defined  to  be  *'  a 
loss  arising  one  of  extraordinary  sacrifioes  made,  or 
extraordinary  expenses   incurred,    for  the  joint 
benefit  of  ship  and  cargo."     See  per  Lawrence,  J., 
in  Bvrhley  v.  Preagrave  (1  East.  220,  228)  ;  WiUon 
V.  The  Bank  of  Victoria  (2  L.  Eep.  203,  Q.B.), 
cited  on  behalf  of  the  defendants,  only  shows  that 
where  steam  power  is    substituted   for    sailing 
pow^r,  which  from  injury  to  the  ship  had  been  ex- 
hausted, the  additional  expense  of  fuel  is  not  to  be 
deemed  an  extraordinary  expense  within  the  mean- 
ing of  the  rule.    But  the  present  case  is  not  one 
of  substitution  at  all.    It  was  necessary,  in  order 
to  keep  the  ship  afloat,  that  additional  fuel  should 
be  found.    The  coals  on    board  by  themselves 
would  have  been  insufficient,  and,  to  feed  the  fires, 
a  number  of  spars,  the  property  of  the  owners 
part  of  the  ship's  stores,  were  cut  up  and  used  in 
addition  to  the  coals  as  fuel.    This  was,  we  think, 
an  extraordinary  sacrifice,  and  necessary,  as  may 
be  fairly  inferred  from  the  statement  in  the  case, 
to  save  the  ship  from  sinking.     In  principle,  this 
seems  to  be   within   the  case    of   Flummer   v. 
WUdman  (3  M.  <&  S.  482),  where  part  of  the 
^S^ii^g  of  the  ship  was  cutaway,  and  the  expenses 
of  returning  to  port  to  repair  the  damage,  with- 
out   which  the  ship  could  not  have  proceeded 
on  her  voyage,  or  safely  kept  the  sea»  was  held  to 
be  the  subject  of  general  average.    This  case  is 
supposed  to  have  been  shaken  by  the  case   of 
Fewer  v.  Whitmore,  shortly  afterwards  decided, 
and  reported  in  4  M.  &  S.  141,  and  so  in  HaUeU  v. 
Wwram  (9  C.  B.  680),  where  a  pwrt  of  the  cargo 
had  been  sold  to  raise  money  at  a  i>ort  to  which 
the  ship  had  put  back  for  the  repair  of  damage 
incurred  by  the  ordinary  perils  of  the  sea,  it  was 
held  to  be  no  case  of  general  average ;  but  the  true 
principle,  as  applicable  to  all  these  cases,  is  well 
stated  in  Abbott  on  Shipping,  497,  rd^erred  to  in 
9  C.  B.  603,  in  these  terms :   '*  It  seems  to  result 
from  these  decisions,  that  if  a  vessel  goes  into  port 
in  consequence  of  an  injury,  which  is  itself  the 
subject  of  general  average,  such  repairs  as  are 
absolutely  necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port  charges, 
wages,  and  provisiona  during  the  stay,  are  to  be 
considered  as  general  avera^  but  if  the  damage 
was  incurred    by    mere   violence  of   wind  and 
weather,  without  sacrifice  on  the  part  of  the  owners 
for  the  benefit  of  all  concerned,  it  faJls  with  the 
expenses  consequent  upon  it  within  the  contract 
of  the  shipowner  to  keep  his  vessel  tight,  staunch 
and  strong  during  the  voyage  for  which  she  is 
hired."    And  the  later  case  of  Kemp  v.  HaUiday, 
in  the  Exchequer  Chamber  (L.  Bep.  1,Q.B.  520),  is 
in  strict  conformity  to  the  doctrine  thus  laid  down 
by  Lord  Tenterden.      Upon  these  grounds  we  are 
of  opinion  that,  as  regards  the  spars  cut  up  and 
the  ship's  materials  used  for  fuel,  this  is  a  case  of 
general  average ;  but  not  so  the  cost  of  the  coals 
obtained  from  the  Peru,  or  purchased  at  Pemam- 
buco,  or  of   the  repairs  of  the  donkey  engine. 
Upon  this  point,  therefore,  we  think  the  plaintiff* 
entitled  to  the  judgment  of  the  court,  and  that 
the  case  must  bo  referred  back  to  the  arbitrator. 

Martin,  B. — ^This  is  an  action  in  which  the  ques- 
tion is  whether  the  plaintiff  is  entitled  to  recover  a 
snmofabout40L  for  general  average ;  and  although 
the  amount  in  dispute  is  not  large,  the  question  in- 
volved a  matter  of  very  great  importance  to  the  mer- 
cantile shipping  interest  of  this  country.  The  facts 
have  been  statM  by  an  arbitrator  in  a  special  case. 


The  first  four  para^phs  state  that  the  piMntiff  is 
the  owner  of  a  ship  called  the  Ohammon  of  the 
Beae,  which,  in  Feb.  1868,  was  at  Melbourne, 
bound  on  a  voyage  to  London,  and  that  the  defen- 
dants shipped  on  board  four  boxes  of  gold,  for 
which  the  master  signed  the  ordinary  bill  of 
lading.  The  bill  of  lading  is  not  set  out,  but  it 
would  state  that  the  defendants  had  shipped  on 
board  the  four  boxes  of  gold,  to  be  carried  from 
Melbourne  to  London,  and  there  delivered  to  the 
consignee  upon  payment  of  a  certain  ascertained 
sum  for  freight,  unleas  prevented  by  the  perils 
mentioned  in  the  bill  of  lading.  This  is  the  only 
contract  between  the  plaintiff  and  defendants, 
and  it  is  clear  that  if  the  Champion  of  ihe 
Seas  was  the  veriest  hulk  which  ever  sailed, 
and  if  she  departed  from  Melbourne  only  half 
manned  and  utterly  unseaworthy,  nevertheless 
if  she  had  arrived  in  London,  and  the  four  boxes 
of  gold  had  been  there  delivered  to  the  consignee 
the  plaintiff  would  have  performed  his  contract, 
and  would  be  entitled  to  his  freight.  The  defen- 
dants would  have  no  legal  ground  of  complaint 
that  the  ship  was  half  rotten ;  that  she  was  half 
manned ;  that  instead  of  sailors  she  had  a  donkey 
engine,  tod  a  quantity  of  fuel  utterly  insufHoient 
to  work  it  for  the  voyage.  The  answer  of  the  ship- 
owners would  be,  '  Your  four  boxes  of  gold  have 
been  safely  delivered  to  you  in  London.  I  have 
performed  my  contract.  The  manner  in  which  I 
have  performed  it  is  my  business,  not  yours.**  The 
next  question  in  the  present  case  is  whether  ihe 
shipper  (the  merchant)  is  bound  by  law  to  pay 
to  the  shipowner  for  the  performance  of  the 
services  contracted  in  the  bill  of  lading  a  sum  of 
money  bevond  that  stipulated  for  in  the  written 
contract  between  the  parties.  The  facts  upon 
which  he  relied  to  entitle  him  to  the  additional 
payment  are  the  following,  and  are  contained  in 
paragraphs  5-14,  inclusive,  of  the  special  case.  On 
the  29th  Feb.  1868,  the  ship  sailed  n-om  Melbourne 
with  a  valuable  cargo  in  every  respect  fitted  and 
manned,  and  having  on  board  a  sufficient  quantity 
of  coal  for  an  ordinary  voyage,  she  had  a  d<mkey 
steam  engine  of  8-horse  power  adapted,  amongst 
other  purposes,  for  pumping  the  ship.  It  was 
equivalent  to  a  crew  of  ten  adcdtional  men,  and, 
had  it  not  been  on  board  ten  additional  seamen 
would  have  been  required,  and  it  is  usual  for 
such  a  ship  to  have  such  an  engine.  Up  to  the 
16th  March  the  ship  experience  ordinary  weather, 
but  upon  that  day  a  severe  cyclone,  followed  by 
very  bad  weather,  which  caused  her  to  strain  and 
make  much  water,  which  could  only  be  kept  down 
by  constant  pumping,  and  at  times  it  was  necessary 
to  keep  the  donkey  engine  constantly  pumping. 
After  1st  April  the  weather  moderated,  but  the 
ship  continued  to  leak,  and  on  the  10th  April  the 
coal  was  reduced  to  about  a  ton  and  a  half.  It  was 
necessary  to  keep  the  engine  at  work,  and  in  order 
to  obtain  fuel  the  captain  directed  that  some  spare 
spars  and  wood,  which  was  part  of  the  ship's 
stores,  and  not  intended  to  bo  used  as  fuel,  should 
be  cut  up  to  use  with  the  coals.  The  arbitrator 
found  that  the  captain  acted  prudently  and  judici- 
ously for  the  preservation  of  the  ship  and  cargo, 
by  cutting  up  the  spars  and  wood  to  use  with  the 
coal.  There  was  no  immediate  emergency  which 
rendered  the  cutting  up  the  spars  and  wood  neces- 
sary,  but  it  would  have  been  impossible  to  have  kept 
the  ship  afloat  with  the  crew  alone  without  working 
the  donkey  engine.  The  first  claim  made  against  the 
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defendants  is  to  oontribnte  to  pay  the  plaintiff  the 
Talne  of  his  spars  and  wood.  On  the  25th  it  was 
diHoovAred  that  a  bolt  had  started,  and  on  the  27th 
the  leak  conseqnent  npon  it  was  partially  stopped. 
On  fche  5th  May  the  ship  fell  in  with  a  barque, 
the  Peru,  at  sea,  and  33  bags  of  coal  were  bought 
from  the  master ;  and  with  them  the  engine  was 
pat  to  foil  work,  and  the  water  in  the  hold  gfeatly 
lednoed.  Contribution  to  the  price  of  this  cofd 
was  the  second  claim  against  the  defendants. 
There  was  a  third  claim  which  was  abandoned. 
The  result  of  the  voyage  was  that  the  ship  having 
pat  into  Pemambuco  arrived  in  London,  and  the 
foar  boxes  of  gold  were  safely  delivered  to  the 
consignee,  and  the  question  is  whether  either  of 
the  above  claims  are  general  average,  and  I  am  of 
opinion  that  neither  of  them  are.  It  seems  in 
reason  highly  unjust  that  the  merchants  should  be 
caUed  opon  to  pay  the  two  sums  claimed.  He  had 
contracted  with  the  shipowner  to  pay  him  a  certain 
Bam  for  the  conv^ance  of  his  four  boxes  of  gold 
from  Melbourne  to  London.  The  shipowner 
was  to  provide  the  ship  and  seamen  to  perform 
the  service,  and  he  thought  fit,  instead  of  hiring 
ten  additional  seamen,  to  have  a  steam  engine 
whioh  in  order  to  ito  being  of  any  use  necessarily 
required  fuel;  he  did  provide  at  Melbourne 
what  he  reasonably  deemed  sufficient,  but  it 
tamed  out  he  was  in  error,  and  that  the  supply 
was  not  sufficient.  How  in  reason  does  this  relieve 
him  from  the  obligation  of  doing  his  best  to 
remedy  the  short  supply,  and  cast  upon  the  mer- 
chant the  obligation  of  contributing  to  the  loss  and 
expense  which  he  incurred  in  consequence.  There 
iR  no  doubt,  however,  that  long  continued  custom 
has  created  the  claim  called  general  average.  This 
snbject  is  treated  of  in  the  &Bt  chapter  of  the  6th 
part  of  Abbott  on  Shipping,  11th  edit.  521.  It 
is  said  hj  Lord  Tenterden  to  be  founded  upon  the 
lex  rhodia  ds  facta,  or  in  other  words,  the  law 
of  jettison,  which  is,  "if  for  the  sake  of  lightening 
the  ship  a  jettison  (jactus)  is  made  of  merchandise, 
that  which  is  sacrificed  for  all  should  be  made 
good  by  the  constitution  of  all."  His  Lordship 
oommente  upon  it,  and  proceeds  to  stete  ito  trae 
principle— that  it  must  be  a  voluntary  sacrifice  for 
the  good  of  all,  and  made  at  a  moment  of  immi- 
nent danger,  which  he  instences  by  the  ship  being 
in  danger  of  perishing  by  a  hurricane  or  by  the 
(inantity  of  water  that  may  have  found  ite  way  into 
n,  or  by  labouring  upon  a  rock  or  a  shallow  upon 
whioh  it  may  have  been  driven  by  a  tempest,  or 
when  a  pirate  or  enemy  pursues,  gains  ground,  and 
a  ready  to  overtake,  the  loss  arising  from  throwing 
merdiandise  overboard,  under  such  circumstances, 
is  to  be  made  g^ood  in  general  average.  He  then 
proceeds  to  discuss  cases  in  which,  in  analogy  to 
the  law  of  jettison,  general  average  has  been 
•Uowed,  and,  as  it  seems  to  me,  is  rather  disposed 
to  think  they  have  gone  too  far,  for  the  subject  is 
discnssed  at  great  length  by  the  learned  editor,  in 
the  note,  and  I  think  he  has,  at  the  conclusion  of 
note  n,  p.  537,  expressed  the  true  rule,  viz.,  that 
to  make  expenses  incurred  by  the  shipowner 
general  average,  they  must  be  expenses  volnntarily 
and  successfully  incurred,  or  the  necessary  conse- 
quence of  a  resolution  voluntarily  and  successfully 
taken  by  a  person  in  charge  of  a  sea  adventure  for 
t^e  safety  of  life,  ship  and  cargo,  under  the 
proesuro  of  a  danger  of  total  loss  or  destruction 
imminent  and  common  to  them.  In  my  opinion, 
in  the  present  case,  there  was  no  imminent  danger 


of  totel  loss  when  the  spars  and  wood  were  cut  up 
and  burnt.  The  weather  had  moderated  for  the 
ton  days  previous ;  there  was  a  ton  and  a  half  of 
coal  remaining,  which  it  was  proper  to  husband, 
and  the  spars  and  wood  were  used  to  bum 
with  the  coal;  there  could  clearly  have  been 
no  jettison  at  the  time,  and,  in  my  opinion,  the 
shipowner  must  bear  the  loss  of  his  timber  being 
made  use  of  to  aid  in  making  up  for  the  deficient 
coal.  For  the  same  reason  I  think  the  price  of  the 
coal  bought  on  the  5th  May  is  not  general  average, 
and  must  be  borne  by  the  shipowner.  In  my 
opinion  there  was  no  present  immediate  peril 
imminent.  The  cases  relied  on  on  behalf  of  the 
plaintiff,  were  jBirX^  v.  Preegrave  (1  East,  220,)  and 
Flummer  v.  WiMmaH  (3  M.  &  S.  482.)  These  cases 
were  said  by  the  learned  counsel  for  the  defendants 
to  be,  although  perhaps  apparently  in  favour  of 
the  plaintiff,  yet  in  reality  not  so,  and  he  relied 
upon  Powell  v.  Whitmore  (4  M.  &  S.  141).  HalleU 
V.  Wigram  (9  0.  B.  580),  and  Wilson  v.  Ba^h  of 
Victoria  (L.  Bep.  2  Q.  B.  204.)  In  my  opinion  the 
two  cases  last  mentioned  were  correctly  decided, 
and  are  accurate  exponents  of  the  law.  In  addition 
to  these  cases  I  believe  every  text-book  expression 
and  dictum  of  French,  Glerman,  American  and 
English  authorities  which  exist  were  cited,  and  in 
Mr.  Amould's  book  it  is  said  that  where  a  radder 
had  been  carried  away,  and  a  spare  spar  was  cut 
up  to  make  one,  it  was  decided  to  be  general 
average.  The  circumst*bnces  of  the  case  are  not 
stated.  I  think  the  question  in  the  present  case 
is  one  of  fact,  and  that  the  case  does  not  show 
that  at  the  time  when  the  spars  and  wood  were 
cut  up  to  add  to  the  coal,  or  at  the  time  when  the 
coal  was  bought  from  the  barque,  there  was  such 
imminent  danger  of  the  ship's  sinking  that  the 
loss  and  expenses  incurred  by  the  shipowner  ou|^ht 
to  be  contributed  to  by  the  merchant.  I  think 
that  in  reason  and  in  accordance  with  his  contract 
he  ought  to  bear  the  loss  and  expense  himself. 

Cleasby,  B.— I  have  read  the  judgment  which 
my  brother  Martin  has  written,  and  I  agree  in 
that  judgment.  I  will  only  add  two  remarks,  first, 
I  think  the  stetement  in  the  case  does  not  afford 
snfiicient  materials  for  the  conclusion  that  any 
sacrifice  was  made  at  a  time  of  imminent  danger. 
The  captein  would  not  have  been  justified  in 
making  a  jettison  of  a  portion  of  the  cargo  to 
diminish  the  leak,  and  so  lessen  the  necessity  for 
continuous  use  of  the  donkey.  It  was  a  proper 
and  prudent  thing  in  the  captain  to  guard  against 
the  supply  of  fuel  failing,  and  the  possibility  of  his 
being  unable  to  get  a  further  supply  in  time.  But 
this  prudence  is  not  snfiicient  to  justify  a  jettison 
or  any  other  sacrifice  so  as  to  lay  a  foundation  for 
general  average.  It  does  not  appear  upon  the  case 
now  long  the  coal  would  have  lasted  after  the  10th 
April,  when  the  captain  began  to  use  the  spars, 
nor  how  much  remained  at  the  time  when  the  nresh 
supply  was  obtained ;  but  it  does  appear  the  spars 
were  only  used  to  eke  out  €he  coal,  and  that  they 
lasted  frem  the  10th  April  to  the  5th  May.  The 
danger  in  reality  is  not  of  going  to  the  bottom  if 
notmng  is  done,  but  the  improlMbbility  of  meeting 
with  a  supply  of  fuel  during  the  interval  while  the 
existing  fuel  is  being  consumed  j  and  it  appears 
to  me  that  this  not  omy  is  insufficient  to  estskblish 
such  a  case  of  imminent  peril  as  is  necessary  to 
forward  a  claim  for  general  average,  but  negatives 
it.  The  other  remark  is  that  some  difficulty  is 
created  in  this  case  by  referring  to  American 
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authorities  on  this  sabjeot,  and  Stevens  on  Average, 
and  other  works  of  a  similar  natare.    The  law  in 
America  does  not  in  all  respects  agree  with  oars 
on  the  subject  of   general    average   (as  will  be 
pointed  out  shortly),  and  the  other    works   re- 
ferred   to     do    not,    in    my    opinion,    correctly 
state    the    English    law  on   the    subject.      We 
were  pressed  with   many  authorities    to   show 
the  imminenoy  of  danger  was  not  necessary  to 
make  the  expenses  incurred  by  a  vessel  in  going 
into  port  to  repair  a  subject  of  general  average. 
It  is  undoubted  that  when  some  sacrifice  has  b^n 
made  (for  example,  ontting  away  masts,  <&o.),  the 
expenses  consequent  upon  going  into  port  after 
the  danger  is  over  to  repair  this  loss  is,  in  England, 
the  subject  of  general  average;   because  going 
into  port,  though  there  is  no  imminent  danger  at 
the  time,  yet   oeing  rendered  necessary  by  the 
sacrifice  made  in  imminent  danger,  stands  upon 
the  same  footing  as  the  sacrifice  itself.    But  the 
expense  attending  the  going  into  port  to  repair 
sea  damage  caused  by  a  storm  when  no  sacrifice  has 
been  voluntarilv  made  do  not,  it  is  submitted,  form 
items  of  general  average  according  to  English  law, 
although  they  are  regarded  as  doing  so  in  America. 
See  Kent's  Commentaries,  vol.  3,  p.  329,  and  note  at 
the  end.  The  distinction  is  clearly  pointed  out  in  the 
judgment  in  Powell  v.  WhUmore  (4  M.  &  S.  148). 
The  case  of  Plummer  v.  WUdman  (3  M.  &  S.  482), 
relied  upon  by  the   plaintiff,  might  appear  to 
countenance  the  opinion  that  the  expense  conse- 
quent upon  putting  into  port  to  repair  sea  damage 
for  the  benefit  of  all  went  into  general  average, 
but  that  case  must  always  be  taken   with  the 
explanation  given  by  Lord  Ellenborough  in  PotaeU 
V.  WhUmore  (4  M.  &  S.  141)  the  following  year. 
He  was  the  judge  who  presided  when  both  oases 
were  decided,  and  in  the  latter  case  he  points  out 
that  in  Plitmmer  v.  WUdman  the  master  had  cast 
away  the  rigging  in  order  to  preserve  the  ship, 
and  afterwards  put  into  port  to  repair  that  which 
he  voluntarily  sacrificed  for  the  benefit  of  all.  Now, 
according  to  paragraph  6,  the  donkey  engine  and 
coals  wereapart  of  the  regular  equipment  of  the  ship 
and  used  for  loading  and  unloading  cargo,  hoisting 
sails  and  taking  them  in,  and  pumping  the  ship. 
If  then,  from  the  unexpected  length  of  the  voyage 
and  tempestuous  weather,  causing  the  vessel  to 
strain  and  leak,  and  so  making  pumping  indis- 
pensable for  the  safety  of  the  ship,  the  supply  of 
coals  run  short,  and  the  ship  made  for  the  nearest 
coal  depot  to  provide  a  further  supply,  without 
which  the  voyage  could  not  be  prosecuted  with 
safety;     could    the   expense    of  providing    this 
further  supply  go  into  general  average  P  would  it 
not  fall  upon  the  owners  as  part  of  the  necessary 
expenses  of  navigating  the  shipP    Or,  again,  if 
from  excessive  use  in  any  of  the  purposes  for  which 
the  donkey  engine  was  used  it  broke  down,  and  it 
was  necessary  to  go  into  port  to  repair  it,  would 
the  expense  of  going  into  port  fall  into  general 
average  P    In  those  States  in  America  in  which  it 
has  been  held  that  the  expenses  of  goin^  into  port 
to  repair  damage  from  tempest,  this  might  be  so, 
but  it  is  submitted  it  would   not  be  so  here. 
Or  suppose  that  there  were  no  means  of  repairing 
the  damage  to  the  engine  in  the  case  last  put,  and 
therefore,  instead  of  the  engine  and  coals   the 
captain  ships  an  equivalent  crew  of  ten  men  (see 
paragraph  6),  could  this  expense  go  into  general 
average  P    It  is  hardly  necessary  to  point  out  the 
distinction  between  the  several  cases  last  put  and 


a  case  put  in  the  argument,  viz.,  that  if  a  vessel 
with  a  full  and  complete  crew  was  unable  to  keep 
down  a  leak,  so  that  if  nothing  further  was  done 
the  ship  would  go  to  the  bottom,  then  the  expenses 
of  sending  ashore  and  getting  additional  hands,  or 
it  may  be  a  donkey  engine  to  keep  down  the  leak 
would  go  into  general  average.  In  that  case  the 
emergency  was  urgent  and  imminent,  and  the 
emergency  was  not  caused  by  having  coals  on 
board,  which  are  consumed  by  being  used  instead 
of  a  crew  which  is  not  so  consumed. 

The  Court  being  divided  in  opinion,  Cleasby,  B., 
withdrew  his  judgment. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff,  Westall  and  Roberta. 

Attorneys  for  defendant,  Waltona,  Bubb,  and 
WdUon. 


COURT  OF  ADMIRALTY. 

Reported  by  J.  P.  AspnrALL,  Esq.,  Bani0ter4it-lAw. 

Friday,  Jan,  26, 1872. 
The  Livia. 

Collision — OompuUory  pilotage — Burden  of  proof 
— Several  issues— Coats, 

In  a  cause  of  damage  by  collision,  where  the  defence 
reUed  upon  is  compulsory  pilotage  only,  and  the 
defendants  prove  that  the  vessd  was  in  cha/rge  of 
a  licensed  pilot  by  compulsion  of  law,  and  that 
he  gave  orders  for  the  purpose  of  a/voiding  the 
collision,  and  that  these  orders  were  obeyed,  and 
here  the  plaintiffs  seek  to  show  that  the  collision 
was  due  to  the  defective  steering  power  of  the 
defendants*  vessel,  it  lies  upon  the  plaintiffs  to 
prove  such  defective  steering  power  by  stibstantive 
evidence,  (a) 

Defendants  in  a  cause  of  damage,  who  rely  at  the 
hearing  upon  the  defence  of  compulsory  pilotage 
only,  and  succeed  in  this  point,  out  whose  plead- 
ings raise  other  issuss  which  are  not  proveidf  a/re 
not  entitled  to  their  costs, 

Tbis  was  a  cause  of  daniage  instituted  on  behalf  of 

the  owners  of  the  schooner  Lulea,  and  of  her  cargo, 

against  the   brig  Livia.     The   petition  was    as 

follows : 

1.  The  three-masted  schooner  Lulea,  of  227  tons 
British  register,  wm  riding  at  anchor,  in  a  fair  and 
proper  berth,  in  Fabnoath  Boads,  at  aboat  2.80  p.m.  of 
the  14th  Nov.  1871. 

2.  The  weather  at  snoh  time  was  rather  thick,  with 
slight  rain.  There  was  a  strong  breeze  from  the  S.S.W. 
The  tide  was  in  the  first  qoarter  flood.  The  Lulea  lay 
with  her  head  about  S.  by  W.  half  W.  A  good  look  out 
was  being  kept  on  board  of  her. 

(a)  It  may  be  as  well  to  point  oat  here  that  some  oon- 
fnsion  seems  to  haye  existed  as  to  the  meaning  to  be 
attached  to  the  words  ''and  that  these  orders  were 
obeyed."  It  is  not  the  mere  patting  the  helm  to  port  in 
conseqaence  of  orders  of  the  pilot  that  is  obedience  to 
orders,  bat  the  ship  mast  have  gone  off  under  hor  port 
helm  before  the  orders  can  be  said  to  have  been  obeyed  ; 
the  ship,  and  not  the  helmsman  only,  mast  hare  oh^ed 
orders.  If  the  learned  judge  meant,  in  his  judgment,  to 
say  that,  it  having  been  shown  that  everything  was  done 
to  cause  the  ship  to  s[o  off  under  her  port  helm,  he  would 
not  presume  an  exceptional  state  of  circumstanoes,  which 
prevented  her  from  obeying  her  hebn,  without  some  poo- 
tive  proof  of  those  circumstances,  the  decision  is  con- 
sistent with  decided  oases ;  but  on  the  other  hand  it  is 
submitted  that  it  lies  on  those  pleading  oompulaory 
pilotage  to  show  clearly  that  they  were  not  to  blame, 
and  if  the  ship  did  not  obey  orders  they  were  bound  to 
show  why  she  did  not.— Ed. 
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3.  In  theee  oironmstancea  the  briff  Livia,  prooeeded 
against  in  this  oanae,  was  obaerred  oy  those  on  board 
the  LttZea,  abont  three  cables'  length  off,  and  bearing 
About  one  and  a  half  points  on  her  port  bow.  In  a  yery 
short  time  the  Livia  came  into  collision  with  the  Lulea 
with  great  violence,  the  port  bow  of  the  Livia  by  her  cat- 
head striking  the  port  midships  of  the  Lulea,  Very 
serious  damage  was  done  to  the  Lulea  by  the  collision 
aforesaid,  and  mnch  loss  and  injnry  has  been  in  conse- 
quence suffered  by  the  owners  of  the  Lulea,  anl  her 
cargo. 

4.  The  collision  aforesaid,  and  the  damage  and  loss 
ariaing  therefrom  are  attributable  to  the  default,  neglect, 
or  mismanagement  of  the  Livia,  or  those  on  board  of  her. 

5.  No  bli^e  in  respect  of  the  said  collision  is  attribut- 
able to  the  Lulea,  or  to  any  one  on  board  of  her. 

The  answer  filed  on  behalf  of  the  owners  of  the 
Livia  was  as  follows : 

1.  The  Livia  is  an  Italian  brig,  of  241  tons  register,  or 
thereabouts,  nayigated  by  Yinoonzo  Mazella,  her  master, 
and  a  crew  of  ten  nands. 

2.  On  the  2l8t  July  1871,  the  Livia^  navigated  by  her 
said  master  and  crew,  left  Marianople  with  a  cargo  of 
lye,  bound  for  Queenstown  or  Falmouth  for  orders. 

3.  At  about  11  a.m.  of  the  14th  Nov.  following,  the 
Livia,  in  the  prosecution  of  her  said  voyage,  arrived  off 
the  Lizard,  and  was  boarded  bv  a  ditly  licensed  pilot 
named  John  Collins,  in  charge  of  whom  she  afterwards 
proceeded  for  Falmouth. 

4.  Shortly  before  2  p.m.  on  the  said  14th  Not.  the 
weather  was  a  little  thick,  and  there  were  passing 
ahowers,  and  the  wind  was  blowing  strong  from  the 
8.8. W.,  and  the  Livia,  still  in  charge  of  the  said  John 
Collins,  was  proceeding  upon  Falmouth,  under  lower 
foretopsail,  flying  jib,  and  foretopmast  staysail,  and 
making  about  four  knots  an  hour.  A  good  look  ont  was 
being  kept  from  on  board  of  her,  and  the  said  John 
CoDms  was  also  upon  the  forecastle  looking  out,  and 
directing  the  navigation  of  the  ship. 

5.  Wmlst  the  Livia  was  thus  proceeding,  several 
vessels  were  seen  at  anchor  in  Falmoutn  Boads. 
One  of  such  vessels,  to  wit,  the  Lulea,  whose  owners  are 
the  plaintiffs  in  this  cause,  was  particularly  observed  by 
the  said  John  Collins  when  at  tne  distance  of  about  one 
hundred  fathoms  from,  and  bearing  about  one  point  on, 
the  port  bow  of  the  Livia,  but  no  alteration  was  then 
made  bv  tiie  said  John  Collins  in  the  course  of  the  Livia. 
When,  however,  the  Livia  had  approached  to  within  a 
short  distance  of  the  Lulea,  the  said  John  Collins  gave 
orders  for  the  helm  of  the  Livia  to  be  put  hard  a-port, 
and  for  her  port  jib-sheets  to  be  hauled  tit ;  but  notwith- 
standing that  these  orders  were  immediately  obeyed,  the 
Livia,  with  the  luff  of  her  port  bow,  came  into  collision 
witii  tiie  port  side  of  the  Lulea,  and  damage  was  occa- 
aioned  thereby  as  well  to  the  Lulea  as  to  the  Livia,  The 
Livia,  after  clearing  the  Lulea,  was  then,  by  direction  of 
the  Bud  John  Collins,  brought  to  anchor. 

6.  Save  as  herein  appears,  the  defendants  deny  the 
trath  of  the  allegations  contained  in  the  petition. 

7.  The  aforesaid  collision  was  not  in  any  way  occasioned 
I7  ttoy  negligence  or  default  of  the  master  and  crew  of 

ho  Livia, 

8.  Before  and  at  the  time  of  the  occurrence  of  the  afore- 
wid  collision,  the  Livia  was  navigated  within  a  pilotage 
district,  wherein,  and  under  circumstances  in  which  it 
was  compulsory  by  law  upon  her  and  her  master  and 
owners  tnat  she  should  be  in  charge  of  a  pilot  duly 
licensed  for  such  district ;  and  the  said  John  Collins  was 
a  pilot  duly  licensed  for  such  district,  and  before,  and  at 
the  time  of  the  said  collision,  was  in  sole  charge  of  the 
Livia,  and  directing  her  navigation ;  and  if,  and  so  far  ^a 
tiie  said  collision  was  occasioned  by  any  negligent  or  im- 
proper navigation  of  the  Livia,  it  was  wholly  oocasioned 
by  the  negligence  or  want  of  skill  of  the  said  John 
CoUms,  in  whose  charge  the  Livia  then  was  by  compulsion 
ofUw. 

On  this  the  plaintiffs  concladed  denying  the 
allegations  in  the  answer,  s%ve  in  so  far  as  thoy 
agreed  with  the  statements  in  the  petition.  At 
the  hearing  before  the  judge,  assisted  by  Trinity 
Master,  the  facts  alleged  It^th  in  the  petition  and 
aoRwer  were  substantially  proved.  The  defendants' 
witnesses  were  first  called,  and  from  the  evidence 


of  the  master  uf  llie  Livia  it  further  appeared  that 
the  Livia  steered  well ;  that  before  this  voyage  she 
had  been  to  Constantinople,  and  that  whilst  there 
that  the  ship's  bottom  had  been  thoroughly  cleaned 
that  at  Marianople,  t)efore  starting  on  this  voyage, 
she  had  been  listed  over  and  cleaned  as  far  as 
possible ;  that  the  Lulea  was  lying  with  her  head 
out  to  sea ;  that  there  might  have  been  an  inch  of 
barnacles  and  weeds  on  her  bottom  as  far  as  he 
could  see,  but  that  this  would  not  interfere  with 
her  steering.  The  pilot  was  not  called  on  either 
side.  From  the  evidence  of  a  channel  pilot,  called 
for  the  defendants,  it  appeared  that  he  had  navi- 
gated the  ship  from  Falmouth  to  Eotterdam,  and 
that  whilst  on  her  voyage,  and  whilst  being 
towed  up  the  Helvetsluys  canal  to  Botterdaro,  she 
steered  well.  From  the  defendants'  evidence,  it  ap- 
peared that  the  JDma,  whilst  at  Falmouth,  had  been 
examined  by  order  of  the  commissioners  of  pilotage, 
and  that  she  was  thoroughly  foul  with  barnacles 
and  grass  three  inches  and  a  half  thick.  The  wit- 
ness, a  master  of  a  merchant  vessel,  who  ^ve  this 
evid^^nce,  stated  as  his  opinion  that  this  would 
materially  afFect  the  ship's  steering.  Whilst  at 
Falmouth  the  Livia  was  cleaned  with  scrapers 
fastened  to  handles  four  feet  long.  The  carpenter 
of  the  Lulea  stated,  that  as  the  Livia  approached 
she  was  yawing  from  side  to  side. 

Milward,  Q.G.  (Clarheon  with  him)  for  the 
defendants. — We  have  shown  that  the  vessel 
steered  reasonably  well,  and  that  is  sufficient.  As 
long  as  she  was  in  ordinary  safe  trim,  althoagh  she 
might  have  been  in  handier  trim,  the  owners  are 
not  responsible :  {The  Argo,  Swab.  460.)  We  have 
proved  that  the  pilot's  orders  were  given  and 
obeyed  (The  Schwalbe,  Lush.  239),  and  we  are  nob 
bound  to  call  the  pilot. 

Butti  Q.C.  (Phillimore  with  him)  for  the  plain- 
tiffs.— The  Livia  would  not  steer.  The  Lulea  was 
about  one  point  on  the  port  bow  of  the  Livia,  and 
struck  the  Livia  on  the  port  bow,  and  this  shows 
that  the  Livia  did  not  answer  her  port  helm  but 
came  to.  If  anyone  is  bound  to  call  the  pilot,  the 
defendants  are,  and  not  the  plaintiffs :  (The  Oairrier 
Dove,  Bro.  &  Lush.  113).  it  is  sufficient  for  the 
plaintiffs  to  show  that  the  vessel  did  not  answer 
her  helm.  The  defendants  must  prove  by  whose 
fault  it  did  not.  The  evidence  raises  a  presump- 
tion that  the  steering  was  bad,  and  if  it  was  bad 
we  are  entitled  to  a  verdict.  Owners  are  respon- 
sible for  bad  steering  oocasioned  by  an  inherent 
defect  in  a  ship  :  (The  Peru,  Pritchard's  Digest, 
440,  (a)).  If  she  was  more  than  ordinarily  unable  to 
steer,  the  owners  are  liable. 

Milward,  Q.O.  in  reply. — We  have  shown  all  that 
we  are  required  under  the  defence  of  compulsory 
pilotage,  and  the  onus  of  proving  that  the  vessel 
could  not  be  steered  lies  upon  the  plaintiffs.  There 
is  no  positive  evidence  given  by  the  plaintiffs  to 
show  that  the  vessel  steered  badly,  so  as  to  bring 
this  case  within  the  principle  laid  aown  in  The  Feru 
(«*p.). 

Sir  R.  Philumorb. — ^This  is  a  case  in  which  a 
collision  took  place  between  the  brig  Lima  and  the 
three-masted  schooner  Lulea,  The  Lidea,  a  Swedish 
vessel,  was  riding  in  a  fair  and  proper  berth  in 
Falmouth  Boads  at  about  2.30  p.m.  on  the  141ih 
Nov.  1871.    The  Italian  brig  Livia  was  coming 

(a)  Cited  in  the  argument  from  reports  of  Admiralty 
decisions  in  the  Shipping  and  Mercantile  Oastette,  out 
from  that  paper  and  preserved  in  the  Begistry.  t 

Digitized  by  Vj005lC 


206 


MARITIMB  LAW  CASES. 


Adm.] 


The  Ltvia. 


[Adm. 


into  Falmonth  Eoads  for  orders.    She  had  taken 
a  duly  licensed  pilot  on  board  off  the  Lizard,  and 
whilst  she  was  mnning  up  the  harbonr,  she  came 
into  Oollision  with  the  LtUea,  and  inflicted  on  the 
latter  vessel  serions  damage.    It  is  not  denied  by 
the  defendants  that  the  Livia  was  alone  to  blame 
for  the  collision.    The  only  question  that  I  have 
now  to  decide  in  this  case  is,  whether  the  defence 
set  ap,  namely,  that  the  Livia,  at  the  time  of  the 
collision  wa»in  charge  of  a  pilot  bv  compnlsion  of 
law,  is  sufficient  excuse.    The  evidence  produced 
before   us    to-day  has    proved    that  the  vessel 
was  in  charge  of  a  pilot;  that  he  gave  orders 
for    the    purpose    of    avoiding    the    collision; 
that  those  oiders  were    obeyed,  but    that    the 
collision,   nevertheless,    took   place.    But    it    is 
said  on  the  part  of  the  plaintiffs  that  the  collision 
was  dne  to  circumstances,  which  appears  on  the 
face  of  the  case,  that  clearly  shows  that  the  Livia, 
at  the  time  of  the  collision,  was  in  such  a  condition 
that  she  was  incapable  of  steering,  and  that  her 
owners  are  therefore  responsible.    The  plaintiffs, 
to  prove  this  proposition,  have  brought  forward 
e'^dence  to  show  that  the  Livia  was  foul  with  bar- 
'jacles  and  grass.    Now,  if  it  were  proved  to  the 
satisfaction  of  the  court  that  the  vessel  was  so  foul 
as  not  to  obey  her  helm,  then,  no  doubt  the  injury 
sustained  would  be  due  to  the  vessel  and  not  to  the 
pilot,  as  he  would  have  ^iven  the  necessary  orders 
m  ignorance  of  her  condition.     Such  a  fact  as  this, 
however,  oueht  not  to  be  proved  hj  presump- 
tions to  be  deduced  from   the   plaintiffs*  or  the 
defendants'  case,  but  by  positive  evidence  of  the 
clearest  character.      Now,  what  is  the  evidence 
of  the  defendants,  on  this  point    The  vessel  was 
cleaned  at  Oonstantinople,  and  afterwards  partially 
at  Marianople,  and  then  she  made  this  voyage.  Her 
master  said  she  steered  well  all  the  time.  After  the 
collision  she  went  to  Rotterdam  under  the  charge  of 
a  channel  pilot.  He  sailed  in  her  on  the  10th  Dec, 
the  collision  having  taken  place  on  the  14th  Nov., 
and  he  found  no  fault  with  her  steering,  and  he 
had  to  steer  her  whilst  being  towed  up  the  Hel- 
vetsluys  canal,  in  which  place  a  vessel  must  answer 
her  helm  reasonably  well  to  be  safe.    On  the  part 
of  the  plaintiffs,  the  court  is  asked  to  presume  that 
the  vessel  did  not  steer  well  from  the  fact  of  her 
being  covered  with  barnacles.    The  evidence  siven 
is  quite  sufficient  to  discharge  the  owners  cS  the 
Livia  from  proof  of  the  condition  of  their  vessel. 
They  have  shown  that  the  pilot's  orders  were 
obeyed,  and  if  die  plaintifb  intended  to  show 
that    the    Livia,    and    not    the   pilot    was    to 
blame,   that    ought   to    have    been   proved  by 
substantive  evidence;  the  burden  ol  proof  is  re- 
moved to  the  plaintiff,  and  they  must  show  that 
the  Livia  is  to  blame.    There  may  be  cases,  no 
doubt,  in  which  the  evidence  adduced  bv  the  defen- 
dants appears  sufficient  to  warrant  the  court  in 
finding  on  that  evidence  alone  that  the  ship  and 
not  the  pilot  is  to  blame ;  but  this  is  not  such  a 
case.    The  presumption  in  such  case  would  have 
to  be  very  strong  before  the  court  would  act  upon 
it.    The  opinion  of  the  Elder  Brethren  of  the 
Trinity  House — and  with  this  opinion  I  entirely 
concur — is  that  if  the  order  given  by  the  pilot  to 
keep  her  away  had  been  given  sooner  this  collision 
would  not  have  taken  place ;  and  they  think  that 
the  pilot  did  not,  when  he  first  saw  the  ship,  make 
sufficient  allowance  for  the  flood  tide  rumung  into 
the  harbour.    The  Livia  could  have  had  ver^  little 
steerage  way  on  her.    Holding  this  (^yinion,  I 


must  find  in  this  case  that  the  pilot  alone,  and  not 
the  Livia,  is  responsible  for  this  collision,  and  I 
accordingly  dismiss  the  suit.  The  cases  cited 
{The  Carrier  Dave  (sup,),  and  The  Sehwalbe  («»p.), 
with  reference  to  calling  the  pilot,  establish  the 
proposition  that  snfficient  evidence  must  be  given 
to  show  that  the  collision  was  occasioned  by  the 
default  of  the  pilot,  and  that  the  necessary  facts 
must  be  strictly  proved;  but  they  are  not 
authorities  for  saying  that,  where  the  fact  that 
the  pilot  has  given  orders,  and  those  orders 
have  been  obeyed  has  already  been  proved,  the 
owners  are  bound  to  call  him  in  support  of  their 


Milteard,  Q.C.,  for  the  defendants,  applied  for 
costs,  and  cited  the  Boyal  Oha/rter  (L.  Bep.  2 
Adm.  362;  20  L  T.  Rep.  N.  S.  109;  3  Mar.  Law 
Gas ;  0.  8.  262.)  (a). 

Glarhson,  on  the  same  side,  contended  that  the 
defence  in  this  case  as  shown  by  the  answer 
amounted  to  that  of  compulsory  pilotase  only. 
The  6nly  defence  the  defendants  relied  on  was  that 
of  compulsory  pilotage.  [Sir  R.  Phillimokb. — ^The 
8th  paragraph  of  the  answei  surely  raises  the 
question  whether  there  was  negligence  on  the  part 
of  the  Livia.  The  real  test  in  this  oase  is  whether 
as  counsel,  you  would  advise,  on  the  pleadings  as 
they  now  stand,  that  witnesses  should  be  called  on 
the  question  of  compulsory  pilotage  only.]  Cer- 
tainly I  shoald.  Tnere  are  only  three  defenoes 
that  we  could  have  raised,  first,  that  the  Lulea  was 
to  blame ;  secondly,  that  the  pilot  was  to  blame; 
or  thirdly,  that  the  collision  was  an  inevitable 
accident.  We  could  only  raise  the  defence  of  com* 
pulsory  pilotage  in  this  case,  and  that  was  our 
defence.  The  plaintiffs  tried  to  prove  facts  as  to 
our  ship's  steering,  and  they  have  failed.  They 
were  not  bound  to  bring  this  action.  They 
should  have  ascertained  the  facts  clearly  be- 
fore coming  here:  (The  London,  9  L.  T.  Bep. 
N.  S.  348;  1  Mar.  Law  Gas.  O.  S.  398;  Bro.  & 
Lush  82.) 

Butt,  Q.Q.  contra, — ^Is  it  distinctly  admitted  on 
the  face  of  the  answer  that  the  only  defence  is  oom- 

Sulsory  pilotage?  That  is  the  only  question. 
!ould  we  safely  bring  witnesses  as  to  oompolaory 
pilotage  only  P  Parag.  5  of  the  petition  raises  a 
distinct  issue  and  is  traversed  in  the  answer. 

Sir  R.  Philldcobs. — In  the  case  of  the  Bayal 
Charter,  I  said,  "  Looking  to  all  the  ciroam- 
stances  of  this  case,  and  the  present  state  of  the 
law  with  respect  to  compulsory  pilotage,  I  am  of 
opinion  that  the  defendants  are  entitled  to  their 
costs,"  and  if  the  present  case  could  be  broni^ht 
within  the  principle  that  I  acted  on  in  that  case,  I 
should  follow  it.  There  was  an  agreement  as  to 
facts,  and  it  was  confined  to  the  sole  question  of 
compulsory  pilotage,  and  it  admitted  that  that 
was  the  only  defence.  It  is  impossible  to  read  the 
answer  in  this  case,  and  to  suppose  that  such  an 
admission  is  made.  Such  an  admission  should  be 
made  in  language  of  the  most  distinct  character, 
and  should  not  be  left  to  be  drawn  by  ingenious 
inference  from  the  words  of  the  answer.    I  am  of 

(a)  The  judge  sent  for  the  doonments  in  the  J2oyaI 
Charter  {sup,)  from  tiie  reffistry,  and  it  appeared  that  in 
that  case  there  were  no  pleadings,  but  a  statement  in 
natore  of  a  special  case  agreed  npon  between  ooimael, 
which  clearly  and  distinotbr  raised  the  one  question 
in  the  case,  vu.,  that  the  defence  was  oompnlaocy  pilot- 
age, and  that  only.  /^^ 
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Adm.] 


The  Frankland — ^Thb  Thracian. 


[Adm. 


opinion  that  as  the  defence  was  not  limited  by  the 
pleadings  to  the  qaestion  whether  the  defendants 
were  exempted  by  law  in  consequence  of  haying 
on  board  a  licensed  pilot  by  compulsion  of  law, 
tb^  are  not  entitled  to  thmr  costs. 
Proctors  for  the  plaintiffs,  Dyhe  and  Stokes, 
Solicitors  for  r.he  defendants,  Thomas  Oooper. 


Wednesday,  Jan,  31, 1872. 
Ths  Framkland. 

ColUsion — Prelimmary  ad-^Amendment^^Fraeiiee 
The  Court  wiU  not,  at  the  hearing,  allow  the  amend- 
ment of  the  preliminary  act  in  a  cause  of  damage 

by  collision. 
This  was  a  cause  of  damage,  instituted  on  behalf 
of  the  owners  of  the  steamship  Kestrel  agaiuAt  the 
ateamship  Frankland,  The  Franklatid  was  on  a 
▼oyage  from  Sunderland  to  London,  and  was,  at 
the  time  of  the  collision,  according  to  the  answer 
filed  on  her  behalf,  off  the  coast  of  Norfolk,  and 
was  proceeding  on  her  voyage  in  a  thick  fog  at  the 
rate  of  about  two  knots  an  hour,  and  the  collision 
took  place  two  hours  after  she  had  passed  the 
Dudgeon  light.  The  plaintiffs  alleged  in  their  peti- 
tion that  the  Frankland  was  proceeding  too  fast. 
The  preliminary  act  filed  in  her  behalf  alleged  that 
the  collision  took  place"  about  four  miles  southward 
of  the  Dudgeon  light  vessel,"  and  the  answer  con- 
tained the  same  allegation.  The  canse  now  came 
on  for  hearing,  and  before  the  opening  of  the 
plaintiff's  case,  and  without  offering  any  proof  of 
the  fact — 

MUward,  Q.O.  (Olarksonwith  him)  for  the  defen- 
dants, applied  for  leave  to  amend  their  preliminary 
act  aod  their  answer,  by  altering  "four  miles 
southward  of  the  Dudgeon  light,"  to  *'  six  or  eight 
miles  southward  of  the  Dudgeon  light,"  on  the 
ground  that,  in  calculating  the  distance  they  had 
passed  the  light,  they  had  not  made  allowance  for 
the  tide,  which  was  running  in  their  favour  at  the 
rate  of  about  a  mile  and  a  half.  In  relation  to 
our  speed  it  is  important  to  fix  the  place  of  col- 
lision. 

Butt,  Q.O.  {Pritchard  with  him)  for  the  plaintiffs, 
objected,  on  the  ground  that  the  object  of  a  pre- 
liminary act  was  to  obtain  a  statement  from  the 
party  making  it  immediately  after  the  institution 
of  the  cause,  with  a  view  to  accuracy  whilst  the 
facts  are  still  fresh,  and  that  if  amendments  were 
aUowed  at  the  trial  that  object  would  be  defeated. 
The  court  holds  parties  strictly  to  the  statements 
in  their  preliminary  acts. 

Sir  B.  Phillihore. — I  am  of  opinion  that  the 
application  to  amend  the  preliminary  act  cannot 
be  granted.  The  object  of  the  preliminary  act  is 
to  commit  the  parties  to  statements  of  the  facts,  at 
a  time  when  they  are  fresh  in  their  recollection, 
and  this  object  would  be  entirely  defeated  if  I 
allowed  the  act  to  be  amended  at  the  bearing  of 
the  cause.  The  same  objection  does  not  apply  to 
the  amendment  of  the  answer,  as  the  defendants 
have  applied  before  the  evidence  has  been  taken 
The  answer  may  therefore  be  amended,  but  it  will 
of  course,  be  competent  to  counsel  for  the  plaintiffs 
to  comment  upon  the  discrepancy  between  the 
answer  and  the  preliminary  act. 

Proctors  for  the  plaintiffs,  Pritcha/rd  and 
Sons. 

Solicitor  for  the  defendants,  ThomM  Oooper. 


Tuesday,  Feb.  13, 1872. 

The  Thracian. 

Tender — Costs — Practice. 
A  tender  must  be  made  with  costs,  or  the  ground  for 

refusing  costs  must  appear  on  the  face  of  it. 
This   was  a  cause  of  salvage  instituted  against 
the  Thracian,  in  which  the  defendants  had  tendered 
3002.    The  tender  was  as  follows : — 

In  the  High  Court  of  Admiraltt. 
No.  5970.  The  Thradcm, 

Take  notice,  that  I  have  this  day  paid  into  the  Bank  of 
England,  to  the  oredii  of  the  registrar  of  this  honoorable 
Qowct,  the  anm  of  3001.,  which  amoant  I  tender  to  the 
plaintiffs  in  full  satisfaction  for  the  servioes  prooeeded 
tor,  ezolnsive  of  costs,  the  defendants  reservingrto  them- 
selves the  right  of  contending  that  the  plaintiffs  ought  to 
be  condemned  in  the  costs  of  the  suit,  or  ought  not  to 
have  their  costs. 
Dated  this  18th  Jan.  1872. 

Thomas  Coopsb,  Defendants'  Solicitor, 
To  Messrs.  Lowless,  Nelson,  and  Jones,  Plaintiffs' 
Solicitors. 

On  1st  Feb.  1872,  the  defendant's  solicitor  served 
a  notice  of  motion  on  the  plaintiffs'  solicitors  that 
he  would,  "  on  the  6ch  day  of  February,  move  the 
judge  in  chambers  to  direct  the  plaintiffs  to  declare 
forthwith  whether  they  accept  or  reject  the  tender 
made  in  this  cause."  Accordingly,  the  respective 
solicitors  appeared  before  the  judge  in  chambers 
on  6th  Feb.  and  it  there  appeared  that  the  tender 
was  made  in  the  form  set  out  above,  in  order  to 
raise  the  question  whether,  if  the  3002.  were  ac- 
cepted, the  plaintiffs  were  or  were  not  entitled  to 
their  costs,  under  the  County  Courcs  Admiralty 
Jurisdiction  Act,  1868,  whereupon  the  learned 
judffe  adjourned  the  motion  into  Court. 

wirkson  now  moved  in  the  terms  of  the  motion. 

Webster,  contra.— We  are  entitled  to  know  the 
ground  on  which  the  defendants  refuse  to  pay 
costs,  and  they  should  set  out  the  ground  in  the 
tender :  {llie  Hickman,  L.  Bep.  3  Adv.  &  Ecc.  15 ; 
21  L.  T.  Bep.  N,  S.  472.) 

Cla/rkson,  in  reply. — ^We  are  only  bound  to  let 
the  plaintiffs  know  that  we  object  to  pay  the  costs. 

Sir  E.  Fhillimobe.— I  think  it  desirable  that  the 
practice,  as  laid  down  in  The  Hickman  (sup.),  should 
be  adhered  to,  and  that  a  defendant,  in  making  a 
tender,  should  either  tender  with  costs,  or  should 
show  distinctly  the  ground  on  which  he  refuses 
costs.  Parties  have  a  right  to  be  apprised  of  the 
ground  on  which  costs  are  refused.  In  this  case 
Uie  tender  should  be  altered,  after  the  words  "  ex- 
clusive of  costs,"  so  as  to  read,  "  and  I  contend 
that  the  plaintiffs  ought  to  be  condemned  in  costs, 
or  ought  not  to  be  allowed  their  costs,  on  the 
ground  that  the  suit  ought  to  have  been  brought 
in  the  County  Court  (Admiralty  Jurisdiction)," 
leaving  out  the  words  "  the  defendants  reserving 
^.,"  down  to  the  end  of  the  tender.  The  motion 
will  therefore  be  dismissed,  but  without  costs. 

Solicitors  fur  the  plaintiffs,  Lowless,  Nelson,  and 
Jones. 

Solicitor  for  the  defendant,  Thomas  Oooper. 
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Pfiiv.  Co.] 


Thi  Two  Ellens. 


[Pbiv.  Co. 


JUDICIAL  COMMITTEE  OF  THE 
PBIVT  COUNCIL. 

ON  A?PEAL  FBOM  THE  HIGH  COUBT  OF  ADMIRALTY. 
Reported  by  J.  P.  Aafivall,  Esq.,  Barrister^tt-Law. 

Thursday,  Feb.  1, 1872. 
(Present :  the  Biffht  Hons.  Sir  James  W.  Colvilb, 
Sir   Joseph  Napier,  Mellish,  L.J.,  and    Sir 
M.  E.  Smith.^ 

The  Two  Ellens. 

NeceeBaries — Maierial  men — Mortgagees — Triority 

— Maritvme  IteU'^AdmiraUy  Oowrt  act  1861,  e.  5 

—3  Sf  4  Vict.  c.  65,  a,  6. 

Maierial  men  ev^lying  necesearies  in  England  io  a 

British  or  British- colonial  vessel  do  not,  under  the 

AdmvralUf  Court  Act  1861  (24  VicL  e.  10),  s.  5, 

acquire  a  maritime  lien  upon  the  ship.    The  ship 

does  not  become  chargeable  unth  the  necessaries 

supplied  until  actuaUy  arrested  by  the  Court  of 

Admiralty. 

All  valid  charges  on  the  ship,  to  which  any  person, 

other  than  the  owner  of  the  ship  personally  liable 

for  the  necessaries,  is  entitled,  take  precedence  over 

claims  for  necessaries. 

A  mortgagee,  therefore,  is  entitled  to  priority  over 

material  men. 
8emble^  a  British  ship  in  the  hands  of  third  parties, 
to  whom  she  has  been  duly  sold  by  the  owner,  who 
is  liable  for  the  necessaries  supplied,  cannot  be 
made  chargeable  fot  those  necessaries  under  this 
section, 
Semble,  a  maritime  lien  is  given  &v  3  ^  4  Vict.  c.  65, 
s,  6,  for  necessaries  sttppUed  in  mrhgland  to  foreign 
ships. 
This  was  an  appeal  from  the  High  Conrt  of  Admi- 
ralty of  England  in  a  cause  instituted  in  rem,  by 
Donald  Johnson  and  others,  the  appellants,  to  re- 
cover  a  debt  of  3051 3«.,  together  witn  interest  there- 
on, from  the  19th  Feb.  1868,for eaaipping,  repairing, 
and  supplying  necessaries  to  tne  British-colonial 
vessel  the  Two  Ellens.  The  facts  in  the  court 
below  were  mainly  raised  on  a  special  case,  from 
which  it  appeared  that  the  respondent,  John 
Alexander  Black,  was  the  transferee  of  a  regis- 
tered mortgage  on  the  vessel,  dated  9th  March  1867. 
The  transfer  was  dated  16th  July  1868,  but  was 
not  registered.  In  Feb.  1868,  the  appellants  sup- 
plied certain  necessaries  to  the  ship  in  the  port  of 
London  at  the  request  of  a  part  owner,  who  was 
also  her  master,  and  parted  with  the  possession  of 
her,  and  afterwards,  the  vessel  being  then  in  the 
port  of  Liverpool,  the  respondent  took  possession 
of  her  on  behalf  of  the  mortgagees  and  sold  her. 
She  was  bought  in  by  the  mortgaoees.  The  vessel 
was  arrested  in  this  suit  on  26%  Dec.  1868.  Her 
value  was  insufficient  to  satisfy  both  claims.  On 
15th  Feb.  1871  the  Judge  of  the  Admiralty  Court 
held,  following  The  Pacific  (Bro.  &  Lush,  243;  10 
L.  T.  Bep.  N.  S.  541),  but  doubting  that  decision, 
that  material  men  have  no  maritime  lien  upon  a 
British  ship  for  necessaries  under  24  Yict.  c.  10, 
8. 5,  and  therefore  that  the  mortgagees  (the  respon- 
dent) had  priority ;  and  that  a  transferee,  though 
the  transfer  be  not  registered,  had  a  locus  standi  to 
defend  the  suit.  The  report  of  the  case  in  the 
court  bolow  will  be  found  24  L.  T.  Bep.  N.  S.  592 ; 
ante,  p  40. 

From  this  judgment  the  material  men  appealed, 
on  the  grounds,  as  stated  in  the  case  on  appeal, 
first,  beokuse  the  respondent  had  no  locus  standi 


entitling  him  to  maintain  the  said  cause  in  the 
Admiralty  Court;  secondly,  because  the  reepon- 
dent,  or  those  whom  he  represented,  was  estopped 
ftrom  denjring  that  he  or  they  authorised  the 
master  to  give  the  appellants  the  orders  in  respect 
of  which  their  claim  arose ;  thirdly,  becaase  the 
respondent,  or  those  whom  he  represented,  had 
received  the  benefit  of  the  work,  supplies,  and 
necessaries,  in  respect  of  which  the  appellants' 
claim  accrued;  fourthly,  because  the  appellants 
acquired  a  maritime  lien  in  respect  of  their  claim. 

The  respondent's  case  on  appeal  submitted  that 
the  decree  ought  to  be  upheld,  first,  becaase  the 
appellants  had  not  any  right  to  proceed  against 
the  ship  except  under  the  4th  or  5th  section  of  the 
Admiralty  Court  Act  1861 ;  secondly,  because  the 
ship  not  having  been  under  the  arrest  of  the  oourt 
at  the  time  of  the  institution  of  the  suit,  the  ap- 
pellants had  no  right  of  action  under  the  4th  sec- 
tion of  the  said  Act ;  thirdly,  because,  before  the 
passing  of  the  Act,  a  mort^Ragee  of  a  British  or 
British  colonial  ship  was  not  in  any  way  liable  in 
respect  of  or  affected  by  a  claim  for  repairs  or 
necessaries  done  or  supplied  to  such  ship  onless 
upon  his  authority  and  credit,  and  the  respondent 
did  not  authorise  these  repairs  and  necessaries ; 
fourthlv,  because  neither  the  4th  nor  the  5th  sec- 
tion of  the  Act  give  a  maritime  lien;  fifthly, 
because,  even  if  those  sections  do  confer  a  mari- 
time lien,  the  11th  section  of  the  Act  ei^ually  eives 
a  registered  mortgagee  a  maritime  lien  ;  fifthly, 
because  the  11th  section  of  the  Act  does  not  alter 
the  relative  positions  of  material  men  and  mort- 
gagees ;  sixthly,  because  the  mortgagee  was  under 
the  Act  entitled  to  priority. 

llie  6th  section  of  3  d;  4  Yict.  c.  65,  and  the  4th 
and  5th  sections  of  24  Yict.  c.  10,  are  set  out  in  the 
judgment.  Sects.  11  and  35  of  the  latter  Act  are 
as  follows : 

Seot.  11.  The  High  Ooart  of  Admiralty  shall  have 
jarisdiotion  over  any  oUum  in  respect  of  any  morteage 
duly  regiatered  according  to  the  proviaions  of  the  Mer- 
chant Shipping  Act  1854,  whether  the  ship  or  the  pro- 
ceeds thereof  be  nnder  arrest  of  the  said  conrt  or  not. 

Sect.  85.  The  jnrJBdiotion  conferred  by  this  Act  on  the 
High  Court  of  Admiralty  may  be  exercised  either  by  pro- 
ceedings vn  rem  or  by  proceedings  in  personam. 

The  Admiralty  AdvoccUe  (Dr.  Deane,  Q.C.)  for  the 
appellants. — ^The  first  question  is,  whether  the  re- 
spondent has  a  locus  standi  in  this  suit;  but  the  real 
question  is,  whether  the  appellants,  as  material 
men,  have  a  maritime  lien,  and  thence  a  ri^ht  of 

Eriority  over  other  debts.  Down  to  the  time  of 
Iharles  11.,  the  Admiralty  Court  exercised  jurisdic* 
tion  over  the  claims  of  material  men,  and  repairs 
and  necessaries  were  held  to  form  a  lien  upon  the 
ship  itself,  but  at  that  time  the  jurisdiction  was 
put  an  end  to  by  prohibition. 

Abbott  on  Shipping,  11th  edit.  p.  122,  note  (i) ; 
The  Zodiac,  1  Hagg.  320,  325. 

Sir  J.  Nicholl  tried  to  revive  the  jurisdiction  in 
AJ).  1835,  in  The  Neptune  (3  Hagg.  129),  but  this 
decision  was  overruled  by  the  ^rivy  Council  (3 
Knapp's  P.  C.  C.  94).  In  1840  the  3  A  4  Yiot. 
c.  65,  became  law,  and  gave,  by  sect.  4,  jurisdiction 
to  the  Court  of  Admiralty  to  decide  all  claims  for 
necessaries  supplied  to  any  foreign  ship.  On  this 
statute.  Dr.  Lusnington  held  in  The  West  Friealand 
(Swabey,  454),  that  the  lien  for  necessaries  con- 
tinues after  the  ship  has  changed  owners.  A  mari- 
time hen  is  a  claim  upon  a  thing  to  be  carried  into 
effect  by  legal  process:  Theiold  Bucdeugh  (7 
Moo.  P.  C.  267,  284),  and  exists  from  the 
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moment  the  claim  arises.     The  lien  neoesssrily 
pre-exists  to  the  instibation  of  the  oaase. 

The  General  Smith,  4,  Wheaton  Bep.,  488, 443 ; 

T^  8t.  Jago  de  Cuba,  9  Wheaton  Bep.,  409,  417 ; 

3  Kent's  CommentarieB,  11th  edit.,  pp.  229,  230. 
The  3  &  4  Vict.  c.  65,  s.  6  was  intended  to  remedy 
Ihe  hardships  arising  from  supplying  vessels 
which  did  not  come  into  port,  and  gave  a  maritime 
lien  on  foreign  vessels :  (The  Ella  A.  Clark,  Br. 
&  Lush.  32.)  The  Admiralty  Court  Act  1861 
(24  Vict.  c.  10)  s.  5,  extends  the  jurisdiction  of  the 
Ajdmiralty  Court  to  necessaries  supplied  to  any 
ship,  and  I  submit  that  it  also  creates  a  maritime 
lieo.  The  words  in  the  two  statutes  are  similar, 
and  the  latter  limits  the  jurisdiction  in  certain 
cases,  but  does  not  make  any  change  in  the  nature 
of  the  remedy.  The  words,  in  24  Vict.  c.  10,  s.  5, 
"  onless,  Ac.,  any  owner  or  part  owner  is  domiciled 
in  England,  &o.,"  refer  to  the  owner,  at  whose 
orders  the  goods  were  supplied,  and  the  lien  is  not 
affected  by  a  transfer.  [Melush,  L.  J. — ^Is  it  in- 
tended by  the  statute  to  afEeot  the  security  of 
mortgagees,  -ac  post  facto,  by  giving  a  lien  to 
material  men  for  goods  supplied  after  the  mort- 
gagees have  advanced  their  money  P]  The  mort- 
gagee gets  the  greater  securitv  of  the  increased 
value  of  the  ship  by  reason  of  the  repairs  done 
to  it.  "  Domiciled  "  must  be  taken  in  its  legal 
sense:  (The  Facific,  Br.  &  Lush.  243;  10  L.  T. 
Rep.  N.  8.  541 ;  2  Mar.  Law  Cas.  0.  S.  21),  and 
Deither  owners  nor  mortgagees  wore  domiciled  in 
England  or  Wales.  If  the  claim  is  enforceable 
opon  the  res  by  process  of  law,  then  there  exists  a 
maritime  lien.  [Melijsh,  L.  J.— Then  the  35th 
sect.  (24  Vict.  c.  10)  has  given  maritime  liens  in 
all  cases  triable  in  the  Admiralty  Court?]  The 
Legislature  must  be  taken  to  have  known  the 
effect  of  that  section,  [Mbllish,  L.  J.— Then  why 
did  not  the  Legislature  regulate  priorities?] 
There  is  at  any  rate  a  lien  in  the  case  of  neces- 
saries supplied :  The  hrig  Nestor  (1  Samner,  73.) 
The  material  man  benefits  the  property  in  whose- 
ever  hands  it  may  be. 

Cohen  follows  on  the  same  side. — The  material 
men  are  entitled  to  the  ship  as  security  (Bich  v. 
Ooe,  Cowper,  636),  and  wherever  the  Admiralty 
Court  hais  jurisdiction  there  is  primd  facie  a 
maritime  lien.  When  we  find  that  the  Admiralty 
Court  exercised  jurisdiction  over  the  claims  of, 
and  enforced  the  liens  of  material  men  until  pro- 
hibited, as  shown  by  Abbott  on  Shipping,  p.  122, 
11th  edit.,  and  that  the  same  jurisdiction  is  now 
exercised  by  foreign  courts  of  admiralty  under  the 
maritime  law,  it  is  a  fair  inference  that  the 
Legislature  intended,  when  they  enacted  this 
section  to  give  a  maritime  lien.  This  section  does 
not  apply  to  foreign  ships  (The  India,  9  Jur.  419  ; 
9  L.  T.  Eep.  N.  S.  234 ;  1  Mar.  Law  Cas.  O.  S.  390). 
but  only  extends  the  jarisdictionover  foreign  ships 
Riven  by  3  &  4  Vict.  o.  65.  s.  6  to  British  ships, 
i^is  is  a  statute  in  pa/ri  materid,  and  the  juris- 
diction given  by  it  must  be  presumed  to  be  that 
of  all  admiralty  courts.  The  3  &  4  Yict.  o.  65, 
8*  6,  gave  a  maritime  lien  in  foreign  ships, 
and  it  is  reasonable  to  suppose  that  a  statute  in 
pori  materid  passed  a  few  years  after,  gave  the 
Mme  remedy  against  all  other  ships  in  the  same 
position  as  foreign  ships.  [Mslush,  L.J.—My 
difficulty  is  to  see  how  the  statute  gives  a  lien.  It 
seems  to  me  that  it  merely  relates  to  procedure, 
^d  cannot  give  a  lien  without  express  enactment, 
ouch  a  statute  as  this  could  not  give  a  lien  by 
Vol.  L,  N.S. 


conferring  jurisdiction  on  the  common  law  courts.] 
The  statute  necessarily  empowers  the  Admiralty 
Court  to  exercise  its  j  urisdiction  according  to  its  own 
laws  and  traditions.  Anything  that  tends  to  preserve 
the  res  oaght  to  have  priority.  In  the  alienee  of 
strong  reasons  to  the  contrary,  where  a  proceeding 
in  rem  is  given  in  the  Admiralty  Court,  a  maritime 
lien  is  created,  and  this  is  not  affected  by  mortga- 
gees not  having  a  lien  on  the  face  of  the  statutes. 
The  3  &  4  Vict.  c.  65,  s.  3,  only  gave  jurisdiction 
over  the  claims  of  mortgagees  when  the  ship  was 
under  arrest,  or  the  proceeds  in  court,  and  the  24 
Vict.  c.  10.  s.  11,  in  extending  the  jnrisdiction, 
says  nothing  which  woald  create  a  lien.  There 
was  no  jurisdiction  over  mortgage  claims  before 
these  statutes.  In  the  case  of  necessaries  the 
first  statute  does  create  a  maritime  lien  for  neces- 
saries "in  case  of  a  foreign  ship,  and  the  second 
extends  this  lien  to  British  ships.  The  Ella  A> 
Clark  (sup.)  was  against  a  purchaser  after  the 
necessaries  were  supplied.  Here  the  mortgagee 
bays  the  ship,  ana  takes  the  benefit  of  the 
repairs : 

Williams  V.  Alavp,  30  L.  J.,  N.  S.,  853  C.  P. ;  4  L.  T. 

Bep.  N.  S.  550; 
Bri8t<ywe  v.  Whitmore,  41  L.  J.  467  Ch. ;  4  L.  T.  Bop 

N.  S.  622. 
He  must  take  subject  to  the  maritime  lien  to 
which  I  contend  a  material  man  is  entitled.    Dr. 
Lushing  ton  in  The  Facific  (sup.)  held  the  contrary 
only  because  of  the  limitations  in  sect  5. 

Butt,  Q.C.  for  the  respondents. — There  are  two 
questions;  first,  is  there  a  maritime  lien  given  by  the 
4th  or  5th  sectionsof  the  Admiralty  Court  Act  1861 P 
secondly,  does  not  the  11th  section  give  a  mort- 
gagee an  equal  right  to  a  mortgagor  P  If  this  were 
a  case  of  building  or  repairing  under  the  4th  section 
there  could  be  no  seizure  of  the  ship,  as  the  court 
has  no  jurisdiction  unless  some  other  person  than 
the  builder  has  instituted  proceedings,  and  the 
proceeds  of  a  ship  are  in  court.  If  no  one  takes 
proceedings  the  claim  may  never  become  enforce- 
able against  the  ship,  and  there  is  therefore  no 
lien.  This  applies  equally  to  proceedings  under 
the  5th  section,  as  the  material  man  may  never  be 
able  to  proceed  if  the  owner  is  domiciled  in  this 
country.  The  definition  of  maritime  liens  in  The 
Bold  Buecleugh  (sttp,)  must  be  taken  to  have  had 
reference  to  cases  where  such  liens  existed  inde- 
pendently of  statute  law.  It  is  admitted  that  in 
some  cases  the  right  to  proceed  in  rem  exists  where 
there  is  no  maritime  lien,  and  this  admission 
shows  that  The  Bold  BuccleiMh  (sv/p,)  is  not  to  be 
applied  in  all  such  cases.  The  mortgagee  is  at 
least  in  as  good  a  position  as  the  material  man. 
It  may  be  contended  that  the  mortgagee,  under 
sect.  11,  has  n  maritime  lien  whilst  a  material  man 
has  none ;  because  the  jurisdiction  of  the  court 
does  not  depend  upon  extraneous  circumstances, 
as  in  the  case  of  necessaries  supplied  to  a  British 
ship,  but  the  moment  the  mortgage  is  registered 
the  court  has  jurisdiction,  and  tbe  lien  might 
attach,  whereas  the  claim  of  a  material  man  does 
not  attach,  if  the  owner  be  domiciled  in  this 
country.  It  cannot  be  said  that  the  3  &  4  Vict, 
c.  65,  and  the  Admiralty  Court  Act  1861  are  in 
pari  materidt  because  the  former  statute  relates 
to  matters  in  which  maritime  lions  existed,  except 
in  the  case  of  necessaries  supplied  to  a  foreign 
ship,  apart  from  the  statute ;  whereas  the  latter 
statute  deals  only  with  sudi  claims  as  are  not 
enforceable  in  rem  except  by  that  statute.    With- 
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oat  express  words,  tbe  statute  cannot  create  a 
maritime  lien. 

Olarkaon  follows  on  the  same  side. — Before  the 
24  Yict.  c.  10,  a  mortgagee  had  priority  over  all 
other  creditors :  CDickensonY, Kitchen,  8  El.  &  BL 
789).  There  is  nothing  in  this  statute  which  pats 
the  mortgagee  in  a  worse  position  or  alters  the  rela- 
tive positions  of  material  men  and  mortgagees.  If 
the  statute  gives  a  maritime  lien  to  material  men, 
then  a  shipbuilder  having  built  and  sold  a  ship  to  a 
man  wno  resells  to  several  as  co-owners,  and 
becomes  insolvent  before  payment,  would  be 
entitled,  under  sect.  4,  on  a  suit  being  institnted  be- 
tween the  co-owners,  tocome  to  the  court  and  claim 
precedence  over  the  ooHmners,  although  a  builder 
cannot  proceed  in  the  first  instance.  The  fair 
construction  is,  that  where  there  is  a  mortgagee 
the  claim  of  the  material  man  is  against  the  equity 
of  redemption  only. 

The  Admiralty  Advocate  in  reply. — It  must  be 
admitted  that  24  Yict.  c.  10,  s.  4,  gives  no  lien. 
The  24  Yict.  c.  10  was  passed  after  uie  decision  of 
the  Court  of  Admiralty  in  TheWestFrietland(8wBh. 
454;,  decided  in  1859,  and  tbe  Legislature  used  the 
same  words  in  this  statute  as  in  the  3  &4  Yict,  c.  65, 
and  must  be  taken  to  have  given  the  same  lien  in 
British  ships.  They  have  revived  an  old  juris- 
uiction  and  must  be  taken  to  have  provided  that  it 
should  be  exercised  by  the  laws  and  the  procedure 
peculiar  to  the  Admiralty  Oourt.  In  the  case  of 
mortgaeees  the  jurisdiction  conferred  was  entirely 
new  and  had  never  been  exercised  before  by  the 
Admiralty  Court. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Justice  Msllish. — ^This  is  a  suit  by  a 
plaintifif,  who  performed  necessi^ry  repairs  to  a 
ship,  to  obtain  pajfrment  by  the  sale  of  the  ship, 
under  the  5th  section  of  the  Admiralty  Court  Act 
1861.  The  question  to  be  determined  is,  whether 
his  right  to  be  paid  out  of  the  proceeds  of  the  ship 
takes  precedence  of  a  previous  mortgage.  The 
mortgage  had  been  assigned  to  the  defendant  in 
the  suit,  but  it  is  admitted  that  that  makes  no  dif- 
ference in  the  rights  of  the  parties.  There  have 
been  several  cases  in  the  Court  of  Admiralty  on 
this  point,  and  the  decisions  are  to  a  certain  extent 
conflicting.  Dr.  Lushington  appears  in  the  first 
instance  to  have  determined  the  question  in 
aijcordance  with  the  decisions  which  had  been 
come  to  under  the  previous  Act  respecting  neces- 
saries supplied  to  foreign  ships,  viz.,  that  a  mari- 
time lien  was  created  mm  the  time  that  the  sap- 
plies  were  f arninhed,  and  that  therefore,  having 
such  maritime  lien,  the  man  who  supplied  the 
necessaries  took  precedence  of  the  mortgage. 
But  in  the  case  of  the  Pacific  {sup.),  after  giving 
full  attention  to  the  case,  and  reconsidering  his 
former  decision.  Dr.  Lashington  came  to  a  con- 
trary opinion,  and  determined  that  no  lien  was 
created  until  the  suit  was  commenced,  and  that 
accordingly  the  mortgage  took  precedence.  Dr. 
Lushington  again  affirmed,  in  the  case  of  the 
Troubadour  (L.  Rep.,  1  Adm.  306 ;  16  L.  T.  Rep. 
N.  S.  156;  2  Mar.  Law  Cas.  0.  S.  475),  the  deci- 
sion he  had  arrived  at  in  the  Padfie  (sup.).  In 
the  present  case  tbe  learned  judge  of  the  Court 
of  Admiralty  thoaght  he  was  boand  by  the 
previous  decisions  of  Dr.  Lushington ;  but  in  his 
ludgment  he  acknowledged  that  if  the  matter 
has  been  res  nova,  and  he  had  not  been  bound 
by  the  previous  decisions,  he  should  himself 
have  come  to  a  contrary  conclusion.  Theiefore  the 


question  has  to  be  determined  by  their  Lordships, 
and  it  may  be  said,  perhaps,  that  as  far  as  autho- 
rity is  concerned  the  authoriiiies  are  very  equally 
balanced.  It  is  clear  that  previous  to  the  passing 
of  the  3  <&  4  Yict.  the  Court  of  Admiralty  had  no 
jurisdiction  in  the  case  of  necessaries  supplied 
to  a  ship,  and  that  the  supply  of  such  necessaries 
did  not  give  any  maritime  lien  apon  a  ship.  It 
is  perfectly  trae  that  for  many  years  prior  to 
the  time  of  Charles  II.  the  Court  of  Admiralty 
had  claimed,  and  to  a  oonsiderable  extent  exer- 
cised such  a  jurisdiction ;  but  the  courts  of  com- 
mon  law  in  the  time  of  Charles  11.  and  sub- 
sequently had  prohibited  them  from  exercising 
that  jurisdiction  on  the  ground  that  they  never 

Sossessed  it.  Subsequently,  in  the  case  of  the 
Teptune,  it  was  decided  by  the  Privy  Council  that 
there  was  no  such  jurisdiction.  Therefore,  not- 
withstanding this  jurisdiction  was  practically 
exercised  for  years,  it  must  be  taken  now  to  be 
conclusively  the  law  that  the  Coart  of  Admiralty, 
by  the  law  of  England,  never  had  jurisdiction  over 
necessaries  supplied  to  a  ship,  and  that  neces- 
saries supplied  to  a  ship  do  not  give  any  maritime 
lien  upon  a  ship.  The  first  Act  which  altered 
this  state  of  the  law  was  the  3  d;  4  Yict.  c.  65. 
The  6th  section  of  that  Act  is  in  these  terms : 
**  Be  it  enacted,  that  the  High  Court  of  Admi- 
ralty shall  have  jurisdiction  to  decide  all  claims 
and  demands  whatsoever  in  the  nature  of  salvage 
for  services  rendered  to  or  damage  received  by  any 
ship  or  sea-going  vessel,  or  in  the  nature  of  towage 
or  for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  payment  thereof, 
whether  such  ship  or  vessel  may  have  been  within 
the  body  of  a  oounty  or  upon  the  high  seas  at  the 
time  when  the  services  were  rendered  or  damage 
received  or  necessaries  famished  in  respect  of 
which  such  claim  is  made."  In  the  construction 
of  this  section  it  has  been  held  in  several  cases  in 
the  Court  of  Admiralty  that  there  is  a  maritime 
lien  in  the  case  of  supplies  and  necessaries  fur- 
nished to  a  foreign  ship ;  and  their  Lordships  do 
not  mean  to  intimate  any  doubts  as  to  the  validity 
of  those  decision.  But  they  are  of  opinion  that 
those  decisions  may  be  supported  upon  the  ground 
that,  though  it  is  perfectly  true  that  the  only 
words  used  in  the  section  are  "that  the  Kiffh 
Court  of  Admiralty  shall  have  jurisdiction/^— 
which  words  seem  hardly  saffioient  in  themselves 
to  create  a  maritime  lien — yet,  looking  at  the 
subject  matter  to  which  that  section  relates,  it 
appears  designed  to  enlarge  the  jurisdiction  which 
the  Court  of  Admiralty  already  had  in  matters 
forming  the  subject  of  a  maritime  lien.  These  are 
strong  grounds  for  holding  that  as  respects  salvage 
and  as  respects  collision,  which  already  gave  a 
maritime  hen  when  they  occurred  on  the  high 
seas,  it  was  intended  that  they  should  also  wh«a 
they  occurred  in  the  body  of  a  county  equally  give 
a  maritime  lien,  and  that  being  so  as  to  salvage 
and  as  to  collision,  it  might  be  well  said  that, 
necessaries  immediately  following,  it  was  in- 
tended that  the  same  rule  should  apply  in  the 
case  of  necessaries.  That  being  so,  the  c»se  then 
comes  to  the  decision  of  the  statute  in  ques- 
tion ;  and  it  may  be  observed  that  the  mortgage 
of  ships  is  a  security  which  is  well  known  and 
which  has  existed  in  this  country  for  many  years. 
It  is  quite  clear  that,  according  to  the  decisions  of 
the  courts  of  common  law  and  according  to  the 
express  provisions  of  the  Merchant  Shipping  Act, 
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whi<^  Btkj  that  a  mortgagee  is  not  to  be  deemed 
tn  owner  ezoept  for  the  pnrpose  of  enforcing  his 
secarifej,  a  mortgagee  was  never  liable  at  common 
Itw  for  snpplieci  famished  to  the  mortgagor  while 
the  mortgagor  continued  in  possession  of  the  ship. 
Then  the  question  is,  did  the  Legislature  intend 
to  alter  that  rule»  and  to  say  that,  in  certain  cases 
specified  in  this  section,  instead  of  the  mortgagee 
baTinff  precedence  over  the  material  man  who  had 
farnii^ed  supplies  to  the  ship  on  the  credit  of  the 
mortgagor  remaining  in  possession,  that  rule 
shoQld  be  altered,  and  that  the  materialman  should 
take  precedence  P  Now,  in  order  that  the  rights 
of  different  classes,  the  subjects  of  the  Queen, 
should  be  altered,  one  certainly  would  expect  that 
Buoh  an  alteration  should  be  expressed  in  tolerably 
dear  terms.  The  4th  section,  which  begins  this 
subject,  sa^s  this :  "  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for  building, 
equipping,  or  repairing  of  any  ship  if  at  the  time  of 
the  institution  of  the  cause  the  ship  or  the  pro- 
oeeds  thereof  are  under  the  arrest  of  the  court." 
Now,  it  is  admitted  by  Dr.  Deane,  and  their  Lord- 
ships think  it  is  quite  clear,  that  that  4th  section 
doeis  not  give  any  maritime  lien,  because  it  only 
gives  jurisdiction  in  respect  of  "any  claim  for 
bailding,  equipping,  or  repairing  of  a  ship  if  at 
the  time  of  the  mstitution  of  the  cause  the  ship  or 
the  prooeeds  thereof  are  under  arrest  of  the  court." 
Now,  it  certainly  would  be  absurd  to  say  that  the 
question  whether  the  mortgagee  is  or  is  not  to 
take  precedence  over  a  person  who  had  either 
built  or  repaired  or  equipped  a  ship  should  de- 
depend  upon  the  accidental  circumstance  whether 
some  third  person  had  happened  to  commence  a 
suit  in  the  Court  of  Admiralty  and  arrest  the 
ship.  That  would  certainly  be  a  most  irrational 
coDstroction,  and  therefore  it  seems  dear  that  that 
section  at  any  rate  does  not  give  any  maritime  hen, 
but  merdy  entitles  the  person  who  has  done  the 
repairs  or  built  the  ship  to  be  paid  out  of  the  pro- 
ceeds, in  preference  at  any  rate  to  the  owner,  to 
whom  the  prooeeds  would  otherwise  be  given  up. 
The 5th  section,  whioh  immediately  follows,  is: 
**  The  High  Court  of  Admiralty  shdl  have  jurisdic- 
tion over  any  claim  for  necessaries  supplied  to  an j 
ship  dsewhere  than  in  the  port  to  which  the  ship 
belongs,  unless  it  is  shown  to  the  satisfaction  of 
the  court  that  at  the  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales."  The  question  is, 
does  that  give  a  maritime  lien  P  Dr.  Lushinffton, 
in  the  case  of  The  Paoific  and  in  the  case  of  T^a 
Travhadour^  has  dedded  that  it  does  not,  for  a 
reason  whioh  appears  to  their  Lordships  by  itself 
to  be  amply  sufficient,  namely,  that  the  jnrisaiotion 
of  the  Court  of  Admiralty  is  not  made  by  this 
section  to  depend  upon  what  is  the  state  of  thin^ 
at  the  time  when  the  supply  is  f  umiedied,  but  is 
made  to  depend  upon  what  is  the  state  of  things  at 
the  time  when  the  suit  is  instituted;  namely, 
whedier  there  is  at  that  time  an  owner  of  the  ship 
domiciled  in  Sngland.  It  is  contended  on  the  part 
of  ^  appellants  that  the  maritime  lien  attaches 
direcUy  tne  supplies  are  ftimished.  But  suppose 
•that  there  is  an  owner  ac  the  time  domidleMi  in 
Engknd,  then  it  is  clear  that  the  Court  of 
Admiral^  has  no  jurisdiction ;  and  how  can  the 
maritime  lien  attaoh  if  things  had  not  happened 
which  gave  the  Court  of  Admiralty  any  jurisdio* 
tkm  over  the  matter  at  all  P  How  can  it  be  said 
that  there  is  something  inherent  in  the  ship  whidi 


constitutes  a  charge  on  tiie  ship  when  there  is 
actually  no  mode  of  enforoins  it  at  all,  and  the  ship 
is  perfectly  free  from  it  P  Therefore  in  that  case 
it  does  not  attach.  Suppose  either  the  owner 
leaves  England  and  becomes  domiciled  elsewhere, 
does  it  then  attach  P  And  suppose  he  comes  back 
again,  does  it  cease  to  attach  P  It  appears  to  their 
Ix>rdBhip8  that  it  is  altogether  inconsistent  that  a 
maritime  lien  should  exist  on  Monday  and  should 
not  exist  on  Tuesday,  and  should  then  come  back 
again  on  Wednesday.  A  maritime  lien  must  be 
something  which  adheres  to  the  ship  from  the  time 
that  the  nets  happened  which  gave  the  maritime 
lien,  and  then  continues  binding  on  the  ship  until 
it  is  discharged,  either  by  being  satisfied  or  from 
the  laches  of  the  owner,  or  in  any  other  way  by 
which  by  law  it  may  be  discharged.  Ic  commences 
and  there  it  continues  binding  on  the  ship  until  it 
comes  to  an  end.  It  would  involve  this  absurdity 
that  the  rights  of  all  other  parties  would  be  shifted 
according  as  this  maritime  lien  existed  or  not,  as 
in  the  instance  whioh  has  been  put  during  the 
argument,  if  goods  were  sold  to  a  shipowner  who 
was  an  Englishman,  and  domiciled  and  resident  in 
England,  then  of  course  the  man  who  so  repaired 
or  furnished  supplies  for  the  ship  has  no  remedy 
at  all  by  hiw  except  a  personal  action  against  the 
owner.  Suppose  that  man  becomes  bankrupt, 
then  he  has  no  remedy  except  to  prove  against 
his  estate.  The  trustee  sells  his  ship,  as  he  must 
do  under  the  bankruptcy.  If  he  sells  it  to  a  man 
who  is  also  an  Englishman  living  in  England,  then 
no  right  accrues,  and  he  is  left  solely  to  nis  remedy 
against  the  bankrupt.  But  if  at  any  time,  within 
six  years  I  presume,  when  it  may  be  barred  by  the 
Statute  of  Limitations,  and  I  do  not  know  whether 
that  would  make  any  difference,  yet  if  at  any  future 
time  that  ship  becomes  the  property  of  a  man  who 
happens  to  be  domidled  in  the  colonies,  then  it  is 
said  the  right  is  to  attaoh  to  it,  and  it  may 
be  seized  against  anybody,  and  all  the  interests  of 
the  real  owners  of  the  ship  at  that  time  may 
be  sacrificed  for  the  purpose  of  paying  the  man 
who  had  simply  furnished  his  supplies  on 
the  credit  of  an  owner  who  became  bankrupt 
Therefore  their  Lordships  think  it  is  quite  sufficient 
to  say  that,  aooording  to  the  true  construction  of 
this  section,  the  re$,  the  ship,  does  not  become 
chai;geable  with  the  debt  for  necessaries  until  the 
suit  is  actually  instituted,  and  that  all  valid 
charges  on  the  ship  to  whioh  any  person  other  than 
the  owner  of  the  ship  who  is  liable  for  the  neces- 
saries is  entitled  must  take  precedence.  Thdi 
Lordships,  therefore,  will  humbly  recommend  Her 
Majesty  that  this  appeal  be  dismissed,  with  costs. 
Solidtorsfor  the  appellants,  WeataU  and  BoherU, 
Proctors  for  the  respondents,  Dyhe  and  StoJeea, 


Feb.  8,  9,  <md  20, 1872. 
(Present:  The  Bight  Hons.  Sir  James  W.  Col- 
viLLE,   Jakbs  and  Mellish,    LJJ.,    and    Sir 
MoNTAGUB  Smith). 

Thb  Gauntlet. 
Hbb  Majesty's  Peocueatob-Genekal  (app.),  v. 

Elliot  and  othebs  (resps ) 
Naval   serrice'-Towing  prize   of  war^-'WarUke 
naval  operaHon—Oonatrueiion  of  penal  statute 
—Foreign  EnUstmeat  Act  1870  (33  ^  34  Vict.  c. 
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The  deiaefUng  a  prize  crew  after  capture  to  take 
charge  of  and  to  bring  a  prize  and  its  ncUive  crew 
OB  prisoners  of  war  safehf  to  a  port  of  the  captors, 
is  essentially  a  warlike  naval  operation. 
Afnerchantman,on  lawful  capturehya  beUigerentveS" 
sel,  and  whilst  held  by  a  noAjalprize  crew  dela4ihed 
from  that  vessel,  is  in  the  actual  possession  of  the 
Qovernment  of  her  captors.  Her  wise  crew  a/re 
still  part  of  the  crew  of  the  belligerent  vessel, 
share  in  captures  made  by  that  vessel,  and  may 
make  lawful  captures  whilst  on  board  the  prize. 
Theprize,  therefore,  ceases  to  be  a  merchantman, 
andbecomes  a  vessel  engaged  in  the  novoZ  opera' 
tions  of  her  captors. 
A  British  steamtug  was  sent  by  her  owners.  Her 
Majesty  being  neutral,  to  tow  such  a  vessel  from 
British  waters  to  the  waters  of  her  captors,  the 
tug  owners  knowing  thai  she  was  a  prize;  the  tug 
performed  the  towage  service : 
Held  (reversing  the  judgment  of  the  Admiralty 
Court),  that  the  towing  was  assisting  in  a  war- 
like  naval  operation,  and  that  the  sending  the  tug 
for  thai  purpose  was  a  despatching  for  the  purpose 
of  taking  part  in  the  naval  service  of  a  beuiger&nt 
within  the  meaning  of  the  Foreign  Enlistment 
Act  1870  (33  <&  34  Yiot.  c,  90),  s.  S,  svhsect  4,  and 
that  the  tug  was  therefore  forfeited  to  the  Crown. 
Where  wn  offence  is  brought  within  the  words  and 
within  the  spirit  of  a  penal  statute,  that  statute 
must  be  cothstrued  like  any  other  iv^lrument,  ac- 
cording  to  the  fair  common  sense  meaning  of  the 
language  used;  and  a  court  is  not  to  fmd  any 
doubt  or  amhiguitu  in  the  language  of  a  penal 
staiute,  where  such  doubt  or  ambiguity  would 
clearly  not  be  found  in  the  same  language  in  <my 
other  instrument. 
Quoere,  can  the  Crown  be  condemned  in  or  receive 

costs  in  such  a  suit  ? 
This  was  aD  appeal  by  the  Qaeen's  Prootor  in  a 
salt  instituted  on  behalf  of  the  Crown,  against  the 
steamtug  QoAmtlet,  in  the  High  Court  of  Admiralty, 
for  an  offenoe  against  the  provisions  of  the  Foreign 
Enlistment  Act  1870  (33  &  34  Viot  c.  90).  The 
owners  of  the  Gauntlet  were  charged  with  having 
OD  the  27th  Nov.  1870,  despatched  that  yessei 
with  intent  and  knowledge,  and  haying  reasonable 
cause  to  believe  that  she  would  be  employed  in  the 
naval  service  of  France,  then  at  war  with  Germany, 
both  nations  being  at  peace  with  Her  Majesty. 
La  Frovence,  a  French  man-of-war,  brought,  on 
Nov.  24th,  a  Grerman  merchantman,  called  the 
Lord  Brougham,,  into  the  Downs,  as  a  prize  of  war. 
The  Lord  Brougham  had  on  board  a  prize  crew  and 
some  of  the  German  sailors,  as  prisoners  of  war 
La  Frovence  left  the  Downs,  and  the  Gauntlet  was 
engaged  by  the  French  consul,  at  Dover,  to  tow 
the  Lord  Brougham  to  Dunkirk,  and  on  Nov.  27th 
she  did  so  tow  her  to  Dunkirk.  The  Gauntlet  was 
arrested  by  the  order  of  the  Government  and  the 
suit  instituted  for  her  condemnation.  The  learned 
judge  in  the  ooart  below  held  that  there  was  no 
naval  service,  and  dismissed  the  suit  with  costs. 
The  facts,  which  were  chiefly  admitted,  the  Read- 
ings, and  the  judgment,  will  be  found  25  ij.  T. 
Rep.  N.  8.  69 ;  ante,  p.  86. 

From  this  judgment  the  Crown  appealed,  on  the 
grounds,  as  stated  in  their  case  on  appeal — First, 
because  the  towing  a  prize  of  war  was  a  naval 
service ;  secondly,  because  such  towing  was  against 
the  Foreign  Enlistment  Act  1870,  and  rendenMi 
the(?atm^{6<liable  tooondem  nation;  thirdly,beoause 
the  Foreign  Enlistment  Act  1870  conferred  no  * 


power  on  the  Court  of  Admiralty,  under*  the  cir- 
cumstances of  the  present  case,  to  give  ooets 
against  the  Crown.  The  respondent's  case  on 
appeal  snbmitted  that  thejadgment  ought  to  be  ap- 
held— First,  becanse  the  Cfauntlet  was  not  employed 
in  the  naval  service  of  France,  within  the  meaning 
of  the  Foreign  Enlistment  Act  1870 ;  secondly  and 
thirdly,  because  the  petition  and  facts  proved  and  ad- 
mitted, showed  no  offence  against  that  Act;  fourthly 
because  the  Crown  failed  to  prove  their  case,  as 
alleged  in  the  petition ;  fifthly,  because  the  Ga/wUlei 
was  only  engaged  in  the  ordinary  course  of  her 
employment ;  sixthly,  because  the  removal  of  the 
Lord  Broughwm  froqfi  the  Downs  was  ordered  by 
Her  Majesty's  collector  of  customs,  and  it  was  im- 
possible to  remove  her  without  the  assistanoe  of  a 
steamtug. 

The  Solicitor'G&neral  (Sir  G.  Jessel,  Q.C.),  the 
Queen's  Advocate  (Sir  Travers  Twiss,  Q.C.),  and 
Archibald,  for  the  Crown  (the  appellants). — The 
sole  question  is  whether  this  was  a  naval  service. 
Pilotage  on  board  a  belligerent  vessel  is  b^  the 
interpretation  clause  a  naval  ser?ice,  and  this  ser- 
vice was  in  the  nature  of  pilotage.  The  interpre- 
tation clause  of  the  Act  says  that  naval  service 
shall  "  include  "  certain  things,  and  must  thore  be 
taken  to  imply  that  all  similar  acts  are  offences 
against  the  Act.  An  interpretation  clause  does 
not  narrow  the  meaning  of  an  Act,  but  extends 
it :  (Ex  parte  Ferguson  a/nd  Hutchinson,  L.  Bep. 
6,  Q.  B.  280;  24  L.  T.  Bep.  N.  S.  96 ;  anie,  p.  8.) 
The  word  *'  include  "  gives  a  still  more  extensive 
meaning  to  the  Act  than  the  word  "  mean,"  which 
is  generally  used  in  such  clauses.  It  is  unneces- 
sary to  consider  whether  theprize  had  passed  into 
the  possession  of  the  French  Gk>verDment.  She 
was  a  ship  of  war  to  all  purposes,  and  in  rendering 
service  to  hei  the  tug  rendered  a  naval  servioe. 
The  prize  crew  were  entitled  to  make  lawful  cap- 
tures, and  were  for  that  purpose  stiU  part  of  the 
crew  of  the  French  man-of-war  La  Frovence.  The 
crew  of  La  Frovence  would  have  been  entitled  to 
share  in  any  captures'so  made :  (The  Frederic  and 
Mary  Anne,  6  C.  Bob.  213.)  Part  of  the  German 
crew  were  on  board  the  prize  as  prisoners  of  war, 
and  the  prize  crew  were  there  to  gaard  them  and 
the  prize.  No  commission  was  necessary  tiO  make 
her  a  ship  of  war  any^  more  than  it  would  have 
been  in  a  boat  belonging  to  La  Froven^.  "By  tow- 
ing this  prize  the  tag  released  La  Frovence  from 
the  duty  of  towing  the  prize  into  French  waters, 
and  so  put  her  in  a  position  to  commit  other  bel- 
ligerent acts.  The  defendants  had  knowledge  that 
this  was  a  French  prize ;  and,  even  if  the  parties 
acted  in  ignorance  or  forgetfulness  of  the  law, 
there  was  an  actual  **  despatch  "  within  the  mean- 
ing of  the  Act.  The  question  of  the  enforcement 
of  the  penalties  is  for  the  consideration  of  the 
Crown.  The  object  of  the  Act  is  to  prevent 
British  territory  from  being  made  a  place  of  hostile 
operation.  The  judgment  in  the  court  below 
assumes  that  the  prize  was  an  ordinary  merchant- 
man. This  could  not  be  so,  as  she  was  in  the 
possession  of  a  prize  crew  before  condemnation, 
and  even  after  condemnation  she  would  not  be  an 
ordinaiy  merchantman  until  sold  and  used  as  such. 
To  vest  the  property  in  the  captors  there  must  be 
condemnation ;  and  before  condemnation  the  pro- 
perty is  in  the  general  owners :  (Chss  v.  Withers  2 
Bur.  683.)  A  French  prize  does  not  pass  until 
after  condemnation :  (Pistoyer  et  Duverdy,  Traits 
des  Prises  Maritime,  173, 176, 225, 229.)  She  ^ 
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the  property  of  the  FreDoh  Goyerninent,  and  was 
bdiig  need  in  their  naval  operations.  With 
reepeot  to  costs,  the  Crown  can  neither  recoyer 
DOT  be  condemned  in  costs  : 

Aihinson  v.  H.M.  Proctor,  L.  Bep.  2  P.  &  D.  255 ; 
Wikon  T.  Wilson,  L.  Eep.  1  P.  &  D.  180 ;  14  L.  T. 

Bep.  N.S.674; 
The  Leader,  Bio.  &  Lush.  19 ; 
Eeg,  T.  Beadle,  7  E.  &  B.  492. 

The  19bh  section  of  this  Act  is  not  applicable  in 
80ch  a  case  as  this. 

The  AdmircUly  AdvoccUs  (Dr.  Deane,  Q-C.)  and 
Edwyn  Jones  for  the  defendants  (the  respondents). 
—The  words  in  the  interpretation  claase,  "  when 
engaged  in  naval  or  military  seryice,"  imply  that 
apilot  may,  nnder  some  circamstances,  be  lawfully 
employed  by  a  belligerent  yessel,  and  consequently 
a  tog  may  be  lawfully  employed  also.  The  mean- 
ing of  *'nayal  seryice"  is  shown  by  59  Geo.  3,  c.  69, 
B.  2.  It  must  be  employnient  in  a  warlike 
operation  or  employment  coincident  with  war- 
like operation.  Eeg,  y.  OarUn,  The  Sahxidor, 
(L.  Rep.  3  P.  C.  231 ;  23  L.  T.  Bep.  N.  S.  203 ; 
3  Mar.  Law  Cas.  0.  8.  479)  shows  there  must  be 
afnression  "against  any  prince."  [Mellish,  L.J. 
—Those  words  are  omitted  in  the  present 
Act.]  The  seryioe  must  be  undoubtedly  for  some 
warlike  purpose,  and  not  such  service  as  may  be 
oonstroed  either  as  peaceful  or  warlike : 

The  International,  L.  Bep.  3  Ad.  &  Eoo.  321 ;  23 
L.  T.  Bep.  N.  S.  787 :  3  Mar.  Law  Gas.  O.  S.  523; 

Wheaton'B  Intematioiial  Law,  by  Dana,  8tii  edit., 
488  et  seq. 

The  prize  was  not  a  ship  of  war.  She  was  not 
entitlea  to  the  protection  of  the  French  nayal  flag, 
bat  only  to  the  protection  accorded  to  a  Frencm 
merchant  yessel.  [Jambs,  L.  J.— If  there  had 
been  an  attempt  by  the  Grerman  crew  to  re- 
capture her,  and  the  prize  crew  had  killed  a 
German  in  British  waters,  would  they  have  been 
liable  for  murder  in  this  country  Pj  Their  being 
here  was  against  orders,  and  they  would  have  been 
responsible  for  any  acts  done  here.  To  have  towed 
the  yessel  out  of  British  waters  would  haye  been  no 
offence,  and  the  continuing  the  towage  to  Dunkirk 
cannot  be  said  to  be  any  more  a  naval  service.  The 
vessel  was  remoyed  at  the  order  of  the  collector  of 
customs,  and  could  not  have  been  removed  with- 
oot  a  steam  tug.  The  Crown  have  not  shown 
in  their  petition,  nor  on  the  facts,  proyed  any 
offence  against  the  Act.  The  interpretation  clause 
■hows  what,  offences  are  included  in  the  nieaning  of 
the  words  "naval  service,"  and  what  ships  can  be 
80  used    A  steam  tus;  is  not  included. 

The  SolicUor-Chneral  in  reply. 

Oi*r.  adv.  vilU. 

Feb.  20. — The  judgment  of  the  court  was  de- 
livered by — 

Lord  Justice  James. — In  this  case  the  Crown 
•OQght  the  condemnation  of  the  respondents' 
ship  the  OofuntUt,  for  a  violation  of  the  Foreign 
Enlistment  Act.  The  learned  judge  of  the  Court 
of  Admiralty  found  that  there  was  no  such  vio- 
lation, and  aismissed  the  petition  of  the  Queen's 
Proctor  witJb  costs.  The  Crown,  by  the  present 
appeal,  complains  of  the  finding  and  dismissal; 
and  further,  that  if,  theiudgment  and  order  in  this 
respects  were  well  founded,  the  Court  of  Admiralty 
had  no  jurisdiction  toaward  costs  against  the  Crown. 
The  facts  of  the  case  are  not  in  dispute,  and  may 
be  briefly  summarised.  The  respondent's  steam- 
tog^  under  an  agreement  with  the  French  consul. 


made  by  one  of  her  owners  and  the  master,  left  its 
anchorage  near  the  Byde  Pier  to  go  to  a  vessel 
called  the  Lord  Brougham,  lying  a  few  miles  off  in 
British  waters,  for  the  purpose  of  towing  her 
across  to  Dunkirk  Boads,  ana  did  accordingly  so 
tow  her.  The  Lord  Brougham  was,  and  was  (as 
their  Lordships  have  no  doubt)  well  known  to  all 
parties  concerned  to  be  a  Grerman  merchant  ship 
which  had  been  captured  by  a  French  cruiser,  and 
then  was  French  prize  of  war.  She  had  on  board 
a  French  officer  and  a  French  prize  crew,  with 
some  of  the  original  crew  as  prisoners.  The  Crown 
contends  that  sending  an  English  steamtug  ex- 
pressly for  the  purpose  of  towing  a  prize  to  the 
captor's  waters  is  despatching  a  ship  from  the 
United  Kingdom  for  the  purpose  of  taking  part  in 
the  naval  service  of  the  oelligerent  power,  and  is 
therefore  within  the  words  and  plain  meaning  of 
the  prohibition.  On  the  part  of  the  respondent  it 
is  urged  that,  at  all  events,  there  was  no  conscious 
yiolation  of  the  law ;  that  the  ship  engaged  in  the 
transaction  in  the  ordinary  course  of  business,  just 
as  it  would  have  towed  any  other  ship  across,  and 
for  the  ordinary  remuneration  for  such  service ;  and 
that,  in  truth,  the  immediate  cause  of  the  hiring 
of  the  tug  was  the  pressure  of  an  English  authority 
who  insisted  on  the  prize  no  longer  remaining  in 
British  vraters.  The  Solicitor-General,  on  behalf 
of  the  Crown,  did  not  contest  what  may  be  called 
the  moral  innocence  of  the  respondents,  but  in- 
sisted—and in  their  Lordships'  opinion  unanswer- 
ably— that  parties  knowing  the  fksts  constituting 
their  act  a  legal  offence,  cannot  be  heard  in  a  court 
of  law  to  allege  that  they  were  ignorant  of,  or  had 
forgotten,  or,  what  is  more  probable  here,  never 
thought  of  the  law.  These  are  matters  for  the  in- 
dulgent consideration  of  the  Crown,  but  not  matters 
which  the  Court  of  Admiralty  or  this  board  has 
any  jurisdiction  to  deal  with.  It  was  much  pressed 
in  the  court  below,  and  again  before  their  lordships, 
that  the  statute  being  a  penal,  or  as  it  was  phrased, 
a  highly  penal  one,  it  was  to  be  construed  strictly. 
It  appears  to  their  Lordships  necessary  to  say  a  few 
words  as  to  this  topic,  which  is  so  often  pressed  in 
argument.  No  doubt,  all  penal  statutes  are  to  be 
constraed  strictly,  that  is  to  say,  the  court  must 
see  that  the  thing  charged  as  an  offence  is  within 
the  plain  meaning  of  the  words  used,  and  must  not 
strain  the  words  on  any  notion  that  there  has  been 
a  slip,  that  there  has  been  a  easua  omiast^,  that  the 
thing  is  so  clearly  within  the  mischief  that  it  must 
have  been  intended  to  be  included  and  would  haye 
been  included  if  thought  of.  On  the  other  hand, 
the  person  charged  has  a  right  to  say  that  the 
thing  charged,  although  within  the  words,  is  not 
within  the  spirit  of  the  enactment.  But  where  the 
thing  is  brought  within  the  words  and  within  the 
spirit,  there  a  penal  enactment  is  to  be  construed, 
like  any  other  instrument,  according  to  the  fair 
common  sense  meaning  of  the  language  used ;  and 
the  court  is  not  to  find  or  make  any  doubt  or  am- 
biguity in  the  language  of  a  penal  statute,  where 
such  doubt  or  ambiguity  would  clearly  not  be 
found  or  made  in  the  same  lan^age  in  any  other 
instrument.  It  was  contended  m  Uie  court  below, 
but  without  success,  that  the  words  in  the  pro- 
hibitory clause  were  to  be  restricted  by  the  words 
in  the  definition  clauses,  and  that  contention  has 
been  repeated  here.  In  the  court  below  that  argu  - 
ment  was  used  in  support  of  a  contention  that 
'*  steamtug"  was  not  within  the  definition.  Here, 
in  support  of  the  contention,  that  the  uses  ^\^1^ 
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limited  to  the  nses  speoifioally  mentioned  in  the 
definition.    The  woras,  however  (as  was  pointed 
oat  by  the  learned  judge),  are  not^  "  shall  mean," 
bub  **  shall  include."    In  some  of  the  same  clauses 
in  the  same  Act  the  other  words  ''shall  mean"  are 
used,  and  in  the  other  clauses  in  which  the  words 
"shall  include"  are  used,  the  most  absurd  con- 
sequences  would  follow  if  the  words  "  shall  include  " 
were  construed  as  equivalent  to  "  shall  mean,"  d.j., 
the  clause  as  to  what  shall  be  included  under  the 
words  "United  Kingdom."     Indeed,  as  to  this 
particular  clause  itself,  consequences  no  less  absurd 
would  follow  if  the  things  included  were  to  be  con- 
sidered as  an  exhaustive  enumeration,  aod  so  as  to 
be  the  only  things  comprised.    Their  Lordships 
have  therefore  no  hesitation  in  concurring  with  the 
learned  judge  that  the  words  in  the  definition  can 
have  no  effect  in  restricting  the  meaning  to  be  put 
on  the  words  of  the  prohibitory  section.    And  the 
whole  question  is  really  what  is  the  meaning  of  the 
words  in  that  section  '*  naval  service."    In  the 
court  below  a  good  deal  of  the  argument  appears 
to  have  turned  on,  and  a  good  deal  of  the  judgment 
deals  with  the  question  as  to  how  far  it  is  essential 
to  the  legal  completion  of  a  captor's  title  by  formal 
judicial  condemnation,  that  the  prize  should  be 
brought  infra  prcBsidia  to  give  the  prize  court  juris- 
diction to  pronounce  such  condemnation.  It  does 
not  appear  material  to  their  Lordships  to  consider 
that  question.    It  appears  to  have  been  considered 
that  if  it  had  been  made  out  that  it  was  essential, 
then  the  act  of  the  steaming  in  goins  to  tow  the 
prize  into  French  waters,  and  so  infra  proMidia, 
would  be  an  act  done  in  the  naval  service  of  the 
captor  power.    But  it  appears  to  have  been  over- 
looked that  that  is  not  the  only  way  in  which,  nor 
the  only  object  for  which,  service  can  be  rendered 
to  a  belligerent  in  connection  with  a  prize.    It 
would -seem  to  be  quite  as  important*  to  say  the 
least,  to  complete  a  capture  de  facto  by  lodging  it 
in  a  place  of  safety,  as  to  complete  it  de  jure,  by 
bringing  it  within  the  jurisdiction  of  the  captor's 
prize  court.    What  was  the  position  of  the  Lord 
irougham  when  the  defendant's  vessel  undertook 
the  towing  of  her  to  French  waters  P    She  had 
(subject  to  the  possibility  of  escape  or  recapture) 
ceased  to  be  a  German  merchantman.    She  cer- 
tainly had  not  become  a  French  merchantman.  She 
was  in  the  actual  possession  of  the  French  Govern- 
ment.   She  was  under  the  command  of  a  French 
naval  officer,  with  a  crew  of  sailors  of  the  French 
navy,  temporarily  detached  from  the  French  ship 
of  war  for  that  purpose.    The  officer  and  crew  were 
still  part  of  the  ship's  crew — entitled  to  share  in 
any  fresh  prize  made  by  the  latter — ^bound  to  share 
any  prizes  which  they  themselves  might  have 
made,  as  they  lawfully  might,  of  any  German  ship 
coming  in  their  way.    They  had  in  our  waters  the 
right  of  a  French  man-of-war,  as  against  any  action 
of  our  municipal  law,  in  respect  either  of  their 
prisoners  or  their  booty.    Their  Lordships  ajB;ree, 
therefore,  with  the  contention  on  the  part  of  the 
Crown  that  it  is  impossible  to  distinguish  such  a 
ship,  because  it  had  been  a  prize,  from  the  case  of 
a  tender  or  a  pinnace  detached  for  any  purpose 
firom  a  ship  of  war,  or  any  other  vessel  taken  up  by 
or  for  the  belligerent  power  in  the  course  <A  its 
naval  operations.     The  counsel  for  the  respon- 
dents contended  that  naval  service  must  mean 
service   in    or    directly    connected    with    some 
warlike  naval  operation.      In  their    Lordships' 
opinion    the     detaching    a     prize    crew    after 


capture  to  take  charge  of  the  prize^  and  to 
bring  it  and  the  prisoners  safely  home  is  essen- 
tially a  warlike  operation — as  much  and  as  impor- 
tant a  warlike  operation  as  the  chase  before  the 
capture.  Their  Lordships  therefore  have  no  doubt 
that  sending  an  English  steamtug  for  the  express 
purpose  of  taking  the  detached  prize  crew,  its 
prisoners  and  booty,  speedily  and  safely  to  French 
waters,  where  the  prisoners,  prize,  and  booty  would 
be  ti^en  charge  of  by  the  French  authorities,  and 
the  prize  crew  set  free  to  rejoin  and  strengthen 
their  own  ship,  was  despatching  a  ship  for  the  pur- 
pose of  taking  part  in  the  naval  service  of  the 
belligerent,  within  the  plain  meaning,  the  words 
and  the  spirit  of  the  Act  of  Parliament.  Their 
Lordships  will,  therefore,  humbly  recommend  that 
the  decision  of  the  Court  of  Admiralty  be  reversed, 
and  that,  in  lieu  thereof,  an  order  of  condemnation 
be  made  as  prayed  by  the  Queen's  Proctor.  On 
the  subject  of  costs  it  is  no  longer  the  interest  of 
the  respondent  to  contest  the  proposition  of  the 
Solicitor-General,  who  admits  that  his  principle 
is  to  apply  as  well  against  as  in  favour  of  the 
Crovm,  and  their  Lordships  have  therefore  not  had 
the  assistance  of  the  arguments  on  the  other  side 
which  they  would  have  desired  to  hear  if  it  had 
been  necessary  to  pronounce  any  decision  on  the 
point.  Appeal  allowed. 

Proctor  for  the  Crown,  The  Qusen'i  Procior. 

Solicitors  for  the  respondents,  Lowlese,  NeUon, 
and  Jones, 


Feb.  2,  3,  6,  7,  8,  wnd  21, 1872. 

(Present:  The  Eight  Hons.  Sir  Jambs  W.  Oolvilb; 

Lord  Justice  Mbllish;  Sir  Montague  Smith; 

and  Sir  B.  P.  Collibb.) 
Thb  Tbutouia;  Duncan  and  othbeb  (apps.)  v. 
KosTBB  (resp.) 

Non-delivery  qfGargo—Devia;tion—Beaaonahle  dela^ 
— Outbreak  of  wa/r — Tart  named  uneafe-^Duty 
of  consignees  to  name  another  port — OonstrwsUon 
of  charter-party — Payment  of  freight. 

War  ma/y  exist  de  facto  without  a  declaroition,  hut 
only  where  there  is  an  actual  commencement  of 
hostilities. 

A  master,  on  receipt  of  the  credible  information  th€U 
his  vessel  wUl  be  exposed  to  immvnentpertl  by  con- 
tinuing his  voyage,  is  justified  in  devicUing  or 
pausing  for  a  reasonabfe  time  to  avoid  that  peril, 
or  to  make  inquiries. 

To  justify  a  master  in  so  pausing  or  deviating  it  is 
not  necessary  that  the  ship  and  cargo  should  rtm  a 
common  risk  from  the  peril. 

Where  a  charter-party  stipuZates  that  a  cargo  is  to 
be  delivered  at  one  af  several  safe  ports  as  ordered 
by  the  consignees,  and  it  becomes  impossible,  by 
the  outbreak  of  war,  after  an  order  is  given,  to 
deliver  at  the  port  named,  and  the  master,  without 
committing  a  breach  of  contract,  puts  into  another 
port  within  the  charter,  he  is  entitled  to  a  new 
order,  and  is  not  bound  to  deliver  there  without 
payment  of  fuU  freight,  (a) 

(a)  In  Ogden  y.  Graham,  oited  both  in  the  argumeiit 
and  in  the  judgment,  Blaokbum,  J.  expresses  an  opinion 
that,  if  a  port  beoomes  dosed  after  an  order  is  givsn, 
the  owners  of  the  goods  are  not  boond  to  give  another 
order,  and  the  shipowner  must  deliver  without  freight, 
but  this  wasnot  necessary  to  the  decision  of  that  case 
and  the  present  decision  is  directly  contrary  where  there 
are  several  possible  ports  of  discharge  named  in  the 
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i  Pnutian  vei$el  shipped  a  cargo  of  wUrcUe  of 
toda  (cotUraband  of  war)  tmder  a  ckarter-^ariy 
5y  uihieh  she  was  to  proceed  to  0.  0.  or  F,  for 
orders^  at  ike  option  of  the  matter,  where  he  wae  to 
reeeioe  orders  to  proceed  to  any  one  safe  port  in 
Great  Britain,  or  on  the  continent  between  Havre 
and  Hamburgh,  both  inchided,  and  there  deliver 
the  cargo.  The  vessel  duly  called  at  F,  on  Jvly 
lOife ;  the  master  received  orders  on  July  Wthfor 
Dumkirk,  a  French  port,  for  which  he  at  once  set 
sou.  On  JtUy  16th,  off  Dunkirk  he  was  informed 
by  a  French  pilot  in  official  uniform  that  war  had 
lien  declared.  The  master  thereupon  put  back  to 
the  Downs  to  make  inquiries,  and  arrived  tliere  on 
July  17ih,  a  Sunday,  and  could  get  no  further  in- 
formation;  he  was  ordered  by  his  owner  not  to  go 
to  Dunkirk,  and  on  July  19th  put  into  Dover.  On 
July  19ih  war  was  actually  declared  by  the  French 
against  Prussia.  On  July  23rd,  the  master  re- 
fused to  go  to  Dunkirk.  On  August  Istt  the  con- 
tignees  demanded  the  cargo  at  Dover  without 
offering  freight,  but  the  master  refused  unless  paid 
frtightf 

EM  (affirming  the  decision  of  the  Admiralty  Court) 
that,  as  it  would  have  been  illegal  and  dangerous 
to  go  into  Dunkirk  if  war  had  actually  existed, 
ike  master  was  upon  the  informaiion  received, 
justified  in  putting  bcLck  to  the  Downs  to  make 
inquiries,  and  that  the  time  occupied  before  the 
declaration  in  making  those  inquiries  was  a  rea- 

diaiier-party .  If  only  one  port  were  named  in  the  ohArter- 
per^  the  qneetion  wonld  again  arise  as  to  whether  the 
■hipowner,  on  being  preyentod,  without  any  fault  on  his 
part,  from  deliyering  at  the  port  named,  was  bound  to 
adLrrer  the  goods  at  any  port  into  which  he  might  put, 
without  payment  of  freight :  (see  The  Flora,  2  Mar. 
Law  Cas.  O.  8.  825.)  From  the  grounds  of  the  present 
decision  it  would  almost  appear  that  in  such  a  case 
ha  oould  daim  no  freight.  The  Judicial  Committee 
ny  that  th^  wUl  not  create  a  new  oontraot,  but  only 
find  that  the  master  in  the  present  case  has  substantially 
p«formed  his  contract,  and  they  decline  to  deal  with  the 
question  of  the  Court  of  Admiralty  being  a  court  of  equity 
ind  haring  power  to  say  that  the  goods  shall  be  oon- 
sidared  as  aooepted.  This  part  of  the  decision  of  the 
Court  of  Admiral^  remains  untouched,  and,  until  a  case 
arises  where  only  one  port  is  named  in  the  charter,  can 
hardly  again  be  discussed.  It  is  howeyer,  as  appears 
from  the  reriew  of  the  cases  cited  in  the  an^ument  here, 
vei^  doubtful  whether  the  Admirall^  Court  has  such  an 
ecmtable  jurisdiction,  more  especially  under  a  statute 
which  merely  c^tcb  the  court  power  to  enforce  a  jurisdic- 
tion already  existing  at  oommon  law  by  its  own  peculiar 
forms  of  procedure.  The  fact  that  the  court  has  an 
equitable  jurisdiction  in  matters  of  prize  cannot  give  it 
toe  same  power  in  other  matters,  uiuess  it  can  be  shown 
to  haye  exercised  that  power  before  its  jurisdiction  was 
extmded  by  statute,  and  there  is  little  proof  of  its  baring 
done  so.  There  are  indeed  one  or  two  instances  where 
the  court  exercises  an  undoubted  equitable  jurisdiction, 
for  instaooe,  in  marshalling  assets  so  as  to  protect  one 
ereditor  against  another  and  in  directing  the  order  of 
piority  in  which  claims  against  the  ret  are  to  be  paid ; 
out  the  instanoes  are  few  in  number  and  the  jurisdiction 
Bsems  to  haye  arisen  in  these  cases  rather  from  the  pecu- 
liarity of  these  particular  circumstances  and  from  the 
desire  always  expressed  by  the  court  to  do  substantial 
jnstioe  to  all,  tluui  from  any  power  belonging  to  the 
eoaattttttion  of  the  Admiralty  Court  itself,  if,  howerer, 
Uie  court  is  a  court  of  equity,  a  strong  presumption 
BeoeaaarOy  exists  that  in  extending  its  powers  the  Legis- 
Ifttsre  intended  it  to  apply  the  principles  already  adminis- 
tered by  it  to  Buoh  cases  as  should  ariise  under  its  new 
jvrisdiotion.  The  exact  pofdtion  of  the  court  is  not  any- 
where clearly  shown,  and  the  question  is  too  difficult  for 
any  one  to  express  a  decided  opinion  upon.  We  haye 
thought  it  right  to  call  attention  to  this  (jiuestion  in  the 
bope  that  in  any  new  arrangement  of  our  judicial  system 
tka  «xaot  powers  <^  tiie  court  may  be  defined.— Ed.] 


sonahle  timet  and  thcU  upon  the  declaration  of 
war,  the  master  was  not  bound  to  proceed  to  Dun- 
kirk- 
Held  also,  that,  as  there  wm  no  improper  devicUion 
or  delay  in  puiting  into  Dunkirk  in  the  first 
instance,  the  ccue  was  the  same  as  if  war  had 
broken  out  when  thevessel  first  arrived  off  Dunkirk, 
and,  there  being  no  breach  in  putting  into  Dover, 
the  contract  wae  not^  under  this  charter-party, 
impossible  of  performance,  or  dissolved  by  the 
ofUbreak  of  war,  but  was  capable  of  being  substan- 
tially performed;  that  the  consignees,  as  they  had 
demanded  possession  at  Dover  (a  port  within  the 
charter),  were  not  entitled  to  delivery  eoscept  on 
payment  of  f nil  freight. 
This  was  an  appeal  firom  a  judgment  of  the  High 
Goart  of  Admiralty,  in  a  caase  instituted  under 
the  6fch  section  of  the  Admiralty  Court  Act  1861. 
on  behalf  of  the  consignees  of  a  oill  of  lading  of  the 
cargo  of  the  Teutonia,  against  that  yessel,  and  her 
freight,  and  her  owners  interyening  to  recover 
damages  for  breach  of  contract  in  not  delivering 
the  cargo  at  Dunkirk,  according  to  the  terms  of 
the  charter-party,  and  for  not  delivering  the  cargo 
to  the  consignees  at  Dover,  after  the  refusal  to 
proceed  to  Dunkirk,  the  master  refusing  to  deliver 
except  on  payment  of  freight.     The  Admiralty 
Court  dismissed  the  suit  with  costs,  whereupon 
the  consignees  i^pealed.    The  facts  will  be  found 
set  out  in  the  judgment  of  their  Lordships,  and  in 
the  report  of  the  case  below  :  (see  24  L.  T.  Rep. 
N.  S.  621 ;  1  ante,  p,  32.) 

Feb.  2,  3.  and  6.— 5tt«,  Q.O.,  for  the  ap- 
pellants.— This  question  must  be  decided  on 
English  law,  as  the  Glerman  law  was  neither 
pleaded  nor  proved.  We  admit  that  it  is  illog^l 
to  trade  with  the  enemies  of  our  sovereign.  We 
also  admit  that  nitrate  of  soda  is  contraband  of 
war.  The  master  of  the  Teutonia  has  not  per- 
formed his  contract,  and  it  lies  upon  the  defen* 
dants  to  show  good  excuse  for  that  non-perform- 
ance. There  was  no  actual  war  before  the  declara- 
tion. The  telegram  from  Bismarck  to  Bemstorff, 
quoted  in  the  jnd^ent  below,  is  no  proof  of  the 
existence  of  hostilities.  It  is  true  that  to  constitute  a 
state  of  war  there  need  be  no  declaration,  but  there 
must  be  some  act  of  war.  The  mere  mobilization 
of  an  army,  or  even  the  moving  of  that  army  to 
the  frontier  to  await  orders  is  not  an  act  of 
hostility.  We  contend  that  the  master  was  bound 
CO  put  into  Dunkirk  on  July  16th,  or  before 
the  19th,  and  that  having  refused  to  do  so, 
he  was  bound  to  deliver  the  cargo  to  the  con- 
signees at  Dover  without  payment  of  any 
freight.  By  his  refusal  to  proceed  to  Dun- 
kirk, he  lost  his  lien  on  the  cargo  for  freight. 
[Mblush,  L.J. — Has  it  ever  been  decided  that, 
where  a  charter-party  names  several  ports  to 
which  the  ship  may  be  ordered  at  the  port  of 
call,  the  naming  of  one  particular  port  by  the 
consignees  makes  the  charter-party  reid  as 
if  that  port  only  had  been  originally  inserted 
in  the  charter?]  There  is  no  such  case.  The 
master  was  not  prevented  from  proceeding  to 
Dunkirk  by  any  of  the  excepted  perils,  and  we  are 
therefore  entitled  to  judgment  unless  the  defen- 
dants can  show  that  they  were  not  bound  to  pro- 
ceed. The  defendants  say  that  war  actually 
existed,  and  that  even  if  it  did  not  exist  the  master 
received  such  intelligence  off  Dunkirk  that  he  was 
justi6ed  in  putting  back  to  make  inquiries.  I 
contend  that  eyen  if  he  was  justified  in  putting      t 
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back  he  conld  have  made  the  inqiiiries  on  July 
17th,  and  would  then  haye  fonnd  that  no  war 
existed,  and  could  have  proceeded  to  Dunkirk  on 
July  18th.  The  evidence  used  by  the  Judge  in 
the  court  below,  as  to  the  existence  of  war  on  Jaly 
16th,  ought  not  to  have  been  used  at  all.  Docu- 
ments laid  before  Parliament  are  no  evidence  of 
the  existence  of  war.  Moreover,  those  documents 
do  not  show  that  war  did  exist  on  that  date.  The 
inA)rmation  received  by  the  master  from  the 
French  pilot  was  not  accurate.  To  entitle  the 
master  to  put  back  there  ought  to  have  been  some 
peremptory  cause,  or  an  actual  change  of  relations 
Detween  France  and  Germany:  {Atkinsony.Bilchie 
10  East,  530.)  [Mellish,  L.  J.— Was  he  not  entitled 
to  put  back  to  get  information  to  show  what  he 
had  heard  to  be  true  or  false  P]  It  is  not  enough 
to  show  that  they  heard  of  war  existing ;  they 
must  show  that  something  did  actaally  exist,  and 
that  the  information  received  justified  his  act. 
The  cases,  cited  in  the  judgment  for  the  proposition 
that  war  may  exist  de  facto  before  a  declaration, 
show  open  acts  of  hostility : 
T^  Nwyadey  4  C.  Bob.  251 ; 
The  EUza  Anm,  1  Dods.  244. 
On  19th  July,  even  if  there  was  no  breach  before, 
the  outbreak  of  war  absolutely  dissolved  and  put 
an  end  to  the  contract,  and  annulled  all  obligacioDS. 
Abbot  on  Shipping,  11th  edit.  p.  453 ; 
1  Parsons  on  Snipping,  829 ; 

Esposito  y.  Bowden,  7  E.  &  B.  763 ;  27  L.  J.  17  Q.  B. 
The  plaintiffs  were,  therefore,  at  once  entitled  to 
their  goods.  The  cases  cited  in  the  judgment  as 
to  the  dissolution  of  the  contract  are  no  authori^ 
against  the  appellants.  Pole  v.  Oetcovich  (3  L.  T, 
Eep.  N.  S.  438 ;  9  0.  B.,  N.  S.,  430 ;  30  L.  J.  102, 
C.  P.)  only  decides  that  under  the  circumstances 
there  shown  the  master  was  entitled  to  wait  for 
further  orders,  and  moreover  in  that  case  both 
the  shipowners  and  charterers  ran  a  common  risk, 
whilst  here  there  was  risk  only  to  the  shipowner. 
Unless  a  shipowner  carries  the  goods  to  their 
destination,  or  so  deals  with  them  as  to  satisfy  the 
consignees,  he  can  have  no  claim  for  freight. 
Where  the  original  contract  is  ended,  the  acts  of 
the  parties  must  raise  an  iinplied  contract  before 
freight  can  become  due.  Osgood  v.  Qroning  (2 
Gamp.  466  :  Abbott  on  Shipping,  11th  edit.,  pp. 
401,  402),  cited  in  the  judgment  beluw,  shows  an 
implied  contract,  for  the  I^rd  Chancellor  ordered 
the  consignee  to  accept  the  goods  in  London  if  a 
jury  should  find  that  it  was  not  reasonable  that 
the  master  should  proceed  to  Rotterdam.  The 
Sohlomaten  (L.  Bep.  1  Adm.  293 ;  15  L.  T.  Bep., 
N.S.  393 ;  2  Mar.  Law  Gas.  O.  S.436)  also  proceeded 
on  the  ground  of  an  implied  contract,  by  accep- 
tance of  the  goods  at  a  port  short  of  their  des- 
tination. Wilson  V.  Bennet  (15  Fac.  Coll.  251)  also 
shows  an  implied  contract  by  abandonment  by 
the  owner  to  the  underwriters.  The  Friends  (Ed- 
wards' Adm.  Bep.  246),  was  a  case  in  the  prize 
court,  and  if  Lord  Stowell  exercised  equitable 
jurisdiction  there,  and  gave  pro  raid  freight,  that 
is  no  authority  for  saying  that  the  Instance  Gonrt 
dP  Admiralty  has  an  equitable  jurisdiction,  par- 
ticularly under  .the  Admiralty  Gourt  Act  1861, 
s.  6,  which  rather  gives  that  of  the  common  law 
courts.  Lord  Tenterden  (Abbott  on  Shipping, 
11th  edit.,  p.  402),  does  not  seem  to  have  noticed 
this  distinction,  if  organ  v.  Insurance  Oontfany  of 
North  America  (4  Dallas  Bep.  421),  shows  that  the 
cargo  was  placed  in  such  a  position  that  it  was 


considered  to  have  been  delivered  to  the  consignee. 
Gommon  law  could  give  no  right  to  pro  raid 
freight.  The  power  of  equity  to  give  it  depends 
upon  Osgood  Qroning  (swp,)  and  the  Admiralty 
Gourt  does  not  exercise  an  equitable  jurisdiction 
under  sect.  6  of  the  Admiralty  Jurisdiction  Act 
1861: 

The  St,  Cloud,  Br.  &  Lnsh.  4;  SL.T.Bep.N.  8.54; 
1  Mar.  Law  Cas.  309. 

Feb,  6. — Olarhson  follows  on  the  same  side. — 
The  terms  of  the  charter-party  show  that  Dun- 
kirk, once  named  by  the  consignees,  muist  be  con- 
sidered as  if  it  were  the  only  port  mentioned  in 
the  charter-party.  Gan  the  master  be  said  to 
have  acted  reasonably  in  the  interests  of  both  ship 
and  cargo?  (PoleY,  Cetcovich,  2  F.  &  F.  104.) 
If  there  was  a  breach  of  contract  in  not  pro- 
ceeding to  Dunkirk,  the  appellants  are  entitled 
to  their  goods  without  paying  freight,  and  even  if 
there  was  no  breach,  they  are  entitled  to  posses- 
sion :  (Tindall  v.  Taylor,  4  E.  A  B.  219.)  There 
was  no  consent  to  accept  the  goods  short  of  desti- 
nation, therefore  no  freight  due : 

Liddiard  T.  LopeM,  10  East,  525 ; 

Hunter  v.  Prinsep,  ib.  378. 
The  fact  of  this  suit  being  brought  in  the  Gourt 
of  Admiralty  cannot  affect  the  question.  The 
court  administers  common  law  only,  when  exer- 
cising jurisdiction  by  statute  similar  to  that  of 
the  common  law  courts.  In  The  Dom  Francisco 
(Lush.  468;  5  L.  T.  Bep.  N.  S.  460;  1  Mar.  Law 
Gas.  0.  S.  169),  Dr.  Lushington  held  that  under 
this  section  he  was  bound  to  proceed  on  principles 
of  law,  and  that  the  power  of  the  Admiralty  Gourt 
to  administer  equity  was  limited.  The  6th  section 
was  passed  to  remedy  evils  arising  from  short 
delivery  and  damage  to  cargo  by  foreign  ships 
which,  by  leaving  this  country,  took  away  firom 
the  owners  of  cargo  their  remedy.  The  court  has 
no  power  to  deal  with  freight  under  the  section. 
Before  freight  is  due  there  must  be  an  aooept- 
ance :  (The  Newport,  Swabey,  335.)  The  Friends 
(sup.)  is  distinguishable ;  Lord  Stowell  there  says 
that  the  court  does  not  make  contracts  any  more 
than  the  courts  of  common  law ;  the  ground  of 
the  decision  was  that  the  loss  was  common  to 
both  parties,  both  were  affected  by  the  blockade  ; 
here  only  one  party  is  affected.  Where  the  goods 
are  not  carried  to  their  destination,  owing  to  the 
incapacity  of  the  ship,  no  freight  is  due:  (The 
Fortuna,  Edwards'  Adm.  Bep.  56.)  That  was  a 
oase  in  the  prize  court,  but  this  case  is  much 
stronger,  as  it  is  a  mere  question  oi  contract. 

MUward,  Q.  G.  for  the  respondents  (the  ship- 
owners).— I  contend  that  the  documents  before 
the  learned  judge,  and  cited  in  the  judgment, 
were  sufficient  proof  of  the  existence  of  a  state  of 
war  on  16th  July.  Even  if  war  did  not  then  exist, 
the  master,  upon  the  information  he  reoetved 
from  the  pilot,  was  justified  in  putting  back  to  the 
Downs  for  information.  Apprehansion  of  danger, 
if  founded  upon  reasonable  evidence,  justifies  de- 
viation or  delay ;  no  doubt  the  danger  must  be 
obvious,  and  it  was  so  here. 

2  Parsons  on  Marit.  Law,  299,  300. 
1  Phillips  on  Insurance,  No.  1023 ; 
1  Amonld  on  Marine  Insnranoe,  470,  4th  edit. 
Driscol  v.  Pasamore  1  B.  &  P.  200 ; 
Driscol  T.  Bovill,  Ib.  313 ; 

Post  T.  Phoenix  Insurance  Cowipany,  10  Johnson* 
(N.  Y.  Supreme  Court)  Beps.  TO ; 

A  reasonable  delay  is  justifiable,  and  there  was 
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no  breaoli  before  the  performanoe  of  the  oontraot 
became  illegal : 

Pole  T.  Mcovieh  («ii«.) ; 

AvtryY.BowdenySA&B.  714;  6E.  &B.  953. 
Is  freight  dae  or  not  ?  Before  this  Act  there  was 
no  practical  means  of  bringing  this  sait,  and  the 
Ao6  g^TOS  the  necessary  jnrisc&ction  to  the  Admi- 
ralty Ck)nrt,  and  thererore  it  mast  be  snpposed 
that  the  Legislatare  intends  that  the  jurisdiction 
shall  be  exercised  according  to  the  principles 
Qsoally  applied  in  that  coart.  That  the  Admi- 
lally  Court  has  a  jurisdiction  peculiar  to  itself,  is 
shown  in  the  argument  of  Lord  Stowell  in  Smart 
V.  Wolff  (3  T.  E.  623,  932).  The  jurisdiction  is  of 
advantaffe  to  plaintifEs,  and  if  they  adopt  it,  they 
most  take  it  subject  to  existing  rules.  I  contend 
that  the  court  is  a  court  of  equity.  A  court  of 
equity  treats  as  done  what  ought  to  be  done,  as  in 
the  oase  of  Osgood  v.  Oroning  {sup,),  where  the 
Lord  Chancellor  ordered  the  goods  to  be  accepted 
if  it  was  reasonable  that  the  master  should  stay 
in  the  port  of  London.  [Sir  M.  E.  Smith.  —Is  it 
not  the  rule  that  a  party  to  a  contract  who  is  to  be 
paid  upon  completion,  cannot  claim  payment  when 
only  part  is  performed  ?  Appleby  v.  Myers  (L.  Bep. 
2  0.  P.  651 ;  36  L.  J.  331,  0.  P. ;  16  L.  T.  Bep.  N.  S. 
669).]  The  Court  of  Admiralty,  as  a  court  of 
equity,  will  say  that  these  goods  should  have  been 
accepted  »t  Dover,  and  therefore  will  consider 
them  as  having  been  so  accepted,  and  the  con- 
traot  as  complete. 

The  Friends  (sup,) ; 

The  Dom  Francisco  (sup.), 

Bt  the  terms  of  the  charter-party  the  master  was 
entitled  to  be  sent  to  a  safe  port.  The  contract 
is  not  that  the  port  shall  be  safe  when  the  ship 
sails,  but  when  the  order  is  given,  and  when 
she  arrives  off  the  port  of  destination :  (Ogden 
V.  Qraham,  1  B.  A  S.  773;  31  L.  J.  26  Q.  B.). 
If  the  order  to  go  to  Dunkirk  was  bad  there 
was  substantially  no  order,  and  the  master  is 
entitled  to  put  into  any  port  within  the  charter : 
{Sieoeking  v.  Jfoes,  6  E.  &  B.  670).  The  appellants 
were  bound  to  substitute  another  order.  Freight 
is  due  even  when  the  master  has  lost  some  of  the 
goods  by  his  own  negligence :  (The  Norway,  Br.  & 
Lnsh.  377,  404;  12  L.  T.  Rep.  N.  S.  67 ;  13  L.  T. 
Bep.  N.  8.  60 ;  2  Mar.  Law  Cas.  O.  S.  168,  254.) 
An  implied  contract  mi^^  be  founded  upon  merito- 
rious service  rendered  by  the  ship  to  the  owners  of 

OSfgO. 

Maclacbftii  on  Shippinff ,  395,  396 ; 

MUeheU  v.  D<iHhez\2Bmg,  N.  C.  555 ; 

Abbot  on  Shipping,  11th  eqit.  pp.  385,  et  seq, ; 

Littwidge  v.  Grey  (there  reported,  p.  389). 
[MsujsH.  L.  J. — In  the  cases  you  cite  the  con- 
tract was  capable  of  being  performed,  but  the 
strong  point  against  you  is  that  it  is  contended 
that  the  oontraot  was  dissolved  by  the  war.]  If  a 
voyage  be  interrupted  there  may  be  a  claim  for  jm> 
raid  freight. 

OurUng  y.  Long.l  B.  &  P.  684 ; 

LuksY.  Lyde,  2  Bur.  882. 
Oooh  V.  Jennings  (7  T.  Bep.  686),  was  upon  an  ex- 
press covenant  to  deliver,  and  is  distinguished  by 
the  judges  who  decided  it,  from  Luke  v.  Lyde  («up.}, 
whidi  was  in  Msttmpsit  Liddard  v.  Lopez  («tfp.) 
is  distinguishable  because  in  that  case  there  was 
an  absolute  refusal  to  accept  the  goods,  whilst  here 
the  appellants  were  willing  to  accept,  but  refused 
iMght.  Hunter  v.  Prinsep  (sup,)  proceeded  on 
the  ground  that  the  master  unwarrantably  sold  the 


cargo.  The  Friends  (sup.)  was  rather  a  case  of 
salvage  than  prize.  [Hellish,  L.  J. — That  deci- 
sion distinctly  goes  upon  the  ground  that  the  in- 
capacity to  proceed  was  common  to  both  ship  and 
cargo.]  In  The  Hoop  (1  C.  Bob.  196)  freight  was 
given,  althonc^h  the  contract  was  illegal  and  dis- 
solved.   He  cited  also : 

The  Fortuna  («up.) ; 

VUerboom  v.  Chapman,  13  M.  &  W.  230 ; 

Notara  v.  Henderson,  L.  Bep.  5  Q.  B.  346 ;  22  L.  T 
Bep.  N.  S.  577;  3Mar.  Law  Cas.  O.  S.419; 

The  aohlomsten  (et  sup,). 

Damages  against  us  would  be  merely  nominal,  as 
the  appellants  get  as  much  benefit  from  delivery 
here  as  in  Dunkirk. 

Feb,  7. — Cohen  followed  on  the  same  side. — There 
was  no  contract  to  proceed  direct  to  the  port  of 
destination,  but  only  a  contract  to  deliver  within 
a  reasonable  time.  A  master  is  justified  in  de- 
viating under  circumstances  which  would  not 
justify  non-delivery.  None  of  the  cases  cited  on 
questions  of  contract  draw  any  distinction  between 
the  ship  and  cargo,  but  treat  them  as  one  common 
adventure.  The  informatien  received  was  such  as 
a  reasonable  man  would  act  upon.  The  contract 
was  not  thrown  up  at  once  by  the  master,  as  in  the 
case  of  Atkinson  v.  Ritchie  (sup.).  In  this  charter- 
party  there  are  several  ports  to  which  the  ship 
might  have  been  ordered,  and  I  contend  that  if 
the  consignees  have  ordered  her  to  a  port  which 
became  unsafe  before  her  arrival  there,  they  are 
not  entitled  to  the  cargo  without  payment  of 
freight.  Where  a  contract,  of  which  there  has  been 
no  breach,  is  put  an  end  to  without  the  fault  of 
either  party,  and  one  party  is  substantially  beme- 
fited,  I  contend  that  he  is  bound  to  pay  a  quan* 
turn  meruit.  Again,  I  contend  that  this  contract 
never  was  dissolved  so  as  to  put  an  end  to  all 
obligations  under  it.  It  has  never  been  broken 
by  the  master,  as  he  was  always  readv  to  deliver, 
and  I  submit  that  he  has  substantially  performed 
his  contract.  The  consignees  were  bound  to  name 
another  port,  and  as  they  did  not  the  law  will  say 
that  they  should  have  received  at  Dover,  and  have 
paid  freight:  (The  Norway,  stt^.)  In  Esposito  v. 
Bowden  (sup,)  the  contract  was  held  to  be 
absolutely  dissolved.  If  the  contract  is  not 
dissolved  the  shipowner  is  not  bound  to  de- 
liver without  freight.  As  to  the  question 
of  pro  raid  freight,  the  law  will  imply  a 
oontraot  where  it  is  equitable  to  do  so.  Implied 
contracts  are  not  sucb  as  arise  merely  from  the 
acts  and  intentions  of  the  parties,  but  also  such  as 
the  law  presumes  the  parties  ought  to  have  in- 
tended. The  law  creates  fictitious  contracts ;  as 
in  the  case  of  the  obligation  of  a  surety  to  refund 
to  his  co-surety  his  proportion  of  the  whole  debt 
paid.  A  benefit  has  been  received  here  and  there 
IS  therefore  an  equitable  right  to  freight  or  a 
quantum  meruit. 

Bell's  Principles  of  the  Law  of  Scotland,  sects.  426, 
428; 

Leake  on  Ckmtraots,  p.  31. 

In  Applehy  v.  Myers  (sup.)  the  contract  was  incapa- 
ble of  being  performed. 

Feb.  S,^BuU,  Q.C.,  in  reply.— The  deviation 
was  for  the  benefit  of  the  snip  only.  The  in- 
surance cases  on  questions  of  deviation  show 
that  where  masters  deviate  to  avoid  a  peril  for 
which  the  underwriters  are  liable  by  the  policy, 
the  Owners  may  recover,  but  not  where  he  deviates 
to  avoid  a  peril  not  covered  by  the  policy.    The 
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question  in  snoh  oases  really  is,  was  the  deviation 
for  the  benefit  of  both  ship  and  underwriters. 

0*Beilly  y.  Boyal  Exchange  Assurance,  4  Camp.  246 ; 

0*BeUVy  t.  Oonne,  4  Camp.  249. 
The  same  principle  applies  in  this  case.  The  con- 
tract was  aissolved  as  the  consignees,  having  given 
a  definite  order  to  go  to  Dunkirk,  could  only 
chanffe  that  order  by  consent,  which  would  have 
raisea  a  new  contract ;  no  new  order  was  given. 
The  order  was  good  as  the  port  was  safe  at  the 
time  it  waa  given,  and  the  fact  that  it  became 
afterwards  unsafe  does  not  make  it  an  improper 
order.  [Per  Blackburn,  J.  in  Ogden  v.  Chraham 
(Mip.)]  There  has  been  no  acceptance  of  the  goods, 
and,  therefore,  no  implied  contract.  We  are 
entitled  to  substantial  damages  as  we  are  liable 
for  breach  of  contract  in  not  delivering  at  Dunkirk. 

Cur,  adv,  vuU. 

Feb.  21.— The  Judgment  of  the  court  waa 
delivered  by  Lord  Juatice  Melush. — ^Thia  ia  an 
appeal  in  a  cauae  inatituted  under  the  6th  aection 
of  the  Admiralty  Court  Act  1861,  on  behalf  of 
Meeara.  Duncan,  Fox,  and  Co.,  the  conaigneea  of  a 
bill  of  lading  oi  the  cargo  laden  on  boara  the  ahip 
Teutonia,  againat  that  ahip  and  her  freight,  and 
againat  the  owner  of  the  veaael.  The  Teutonia 
waa  a  Pruaaian  brig,  aubject  to  the  lawa  of  Pruaaia, 
and  her  maater  and  crew  were  aubjeota  of  the  King 
of  Pruaaia.  The  bill  of  lading,  dated  the  5th  April 
1870,  waa  aa  followa  :  **  Shipped  in  good  order  and 
well-conditioned  by  Sawers,  Duncan,  and  Oa,  of 
Valparaiso,  upon  the  ahip  Teutonia^  whereof 
Koater  ia  maater  for  thia  preaent  voyage,  and  now 
lying  in  the  port  of  Piaagna,  and  bound  for  Cork, 
Cowea,  or  Falmouth  for  ordera,  2742  baga,  being 
nitrate  of  aoda,  to  be  delivered  in  the  like  good 
order  and  well  conditioned  at  the  port  of  diaoharge, 
the  Act  of  God,  the  Queen's  enemiee,  fire,  and  ell 
and  every  other  dangera  and  accidenta  of  the  aeas, 
rivers,  and  navigation  of  what  nature  and  kind 
soever  excepted,  unto  Messrs.  Duncan,  Fox,  and 
Ck>.,  or  assigns.  Freight  for  the  said  goods  to  be 
paid  as  per  charter-party."  And  by  the  charter- 
party  referred  to  in  the  bill  of  lading  it  was  agreed 
that,  **  after  receiving  on  board  the  said  cargo,  the 
said  vessel  shall  prootod  either  to  Cork,  Cowes,  or 
Falmouth,  at  the  option  of  the  master,  where  he 
shall  receive  orders  from  charterer's  agents  within 
three  days  after  his  arrival  to  proceed  to  any  one 
safe  port  in  Great  Britain  or  on  the  continent 
between  Havre  and  Hamburgh,  both  included,  and 
there,  according  to  bills  of  lading  and  charter- 
party,  deliver  the  cargo.  Freight  to  be  paid  in 
manner  herein  mentioned  on  a  true  and  right 
delivery  of  the  cargo  in  the  port  of  discharge  at 
and  after  the  rate  of  45«.  British  sterling  per  ton." 
The  vessel  arrived  at  Falmouth  on  the  10th  July, 
and  the  master,  whilst  there,  heard  rumours  that 
war  was  probable  between  France  and  Prussia. 
On  the  11th  July  the  master  received  orders  from 
the  consignees  to  discharge  the  cargo  at  Dunkirk, 
and  heat  once  set  sail  for  Dunkirk,  and  arrived  at  a 
distance  of  about  fourteen  miles  off  that  port,  at 
twelve  o'clock  at  night  of  the  16tb,  which  was  a 
Saturday ;  and  the  master  says  that,  after  laying- 
to  for  al>out  two  hours,  a  regular  pilot,  in  official 
uniform,  came  on  board ;  that  he  asked  the  pilot 
about  the  war;  that  the  pilot  told  him  it  had  been 
declared  two  days  ago;  that  he  asked  the  pilot 
where  be  could  bring-to  in  safety,  so  that  he  might 
ascertain  whether  war  was  dedared  or  not ;  that 
the  pilot  offered  to  take  him  to  Flushing,  or  the 


Downs,  or  wherever  he  liked.  The  maater  eleet«d 
to  go  to  the  Downs,  and  he  anchored  there  on  Sunday 
morning,  the  17tb,  at  ten  o'clock.  He  says  that 
on  that  day  he  could  obtain  no  advice  or  informa- 
tion; that  on  the  Monday,  the  18th,  he  was  on 
shore  at  Deal,  and  the  German  consul  told  him 
that  war  had  broken  out.  He  telegn^hed  to  the 
owner,  who  was  his  father,  and  received  an  answer, 
forbidding  him  to  go  to  Dunkirk,  and  on  Tuesday, 
the  19th,  he  took  the  ship  into  Dover,  as  the 
nearest  port.  On  the  same  19th  July  the  French 
declaration  of  war  was  delivered  to  the  Prussian 
Government  at  Berlin,  which  was  known  the  same 
day  by  telegraph  in  England.  On  the  23rd  July  an 
agent  of  the  plaintiffs  went  to  Dover,  and  required 
the  master  to  proceed  to  Dunkirk,  which  he  refused 
to  do.  Afterwards,  on  the  Ist  Aug.,  the  plaintifb 
required  the  master  to  deliver  them  the  cargo  at 
Dover,  which  he  refused  to  do,  unless  he  was  paid 
his  freight.  Under  these  circumstances,  the  plain- 
tiffs allege,  that  the  master  has  committed  two 
breaches  of  contract  or  duty ;  first,  in  refusing  to 
proceed  to,  and  deliver  the  cargo  at,  Dunkirk ; 
and,  secondly,  they  complain  that,  when  the  per- 
formance of  the  contract  became  impossible,  and 
the  contract  was,  as  they  allege,  dissolved  by  the 
war,  the  master  was  not  justified  in  refnsinij^  to 
deUver  the  cargo  to  the  plaintiffs  at  Dover  without 
payment  of  freight.  The  first  question  to  be  con- 
sidered is,  whether  the  master  was  bound  to  have 
entered  the  port  of  Dunkirk  on  the  17th  July 
and  on  that  question  the  learned  judge  ia  the 
court  below  has  found  that,  on  the  16th  July,  the 
Teutonia  could  not  have  entered  the  port  of 
Dunkirk  with  her  cargo  without  being  exposed  to 
the  penalties  of  tradmg  with  the  enemy  of  her 
country ;  but  that,  if  this  was  an  erroneous  appli- 
cation of  the  law  to  the  facts  at  that  date,  the 
circumstances  justified  the  master  in  pausing  and 
making  further  inquiries  as  to  the  existing  rela- 
tions between  his  own  country  and  France,  and 
that  he  did  not  exceed  the  limits  of  a  reasonable 
time  in  making  the  inquiry.  Their  Lordships 
have  great  difficulty  in  agieeing  with  the  learned 

Judge  that  the  Teutonia  could  not  have  entered 
)unkirk  without  being  exposed  to  the  penalties  of 
trading  with  the  enemy  of  its  country  on  the 
16th  July.  There  does  not  appear  to  their  Lord- 
ships to  be  any  satisfactory  evidence  that  a  state 
of  war  existed  between  France  and  Prussia  prior 
to  the  19th  July.  Their  Lordships  do  not  think 
that  either  the  declaration  made  by  the  French 
Minister  to  the  French  Chambers  on  the  16th 
July,  or  the  telegram  sent  by  Count  Bismarck  to 
the  Prussian  Ambassador  in  London,  in  which  he 
states  that  that  declaration  appears  to  be  equal  to 
a  declaration  of  war,  amounts  to  an  actual  decla- 
ration of  war.  And  though  it  is  true,  as  stated  by 
the  learned  judge,  that  a  war  may  exist  de  fado 
without  a  declM^tion  of  war,  yet  it  appears  to 
their  Lordships  that  this  can  only  be  effected  by 
an  actual  commencement  of  hostilities,  which,  yi 
this  case,  is  not  alleged.  It  is,  however,  unneces- 
sary further  to  consider  this  part  of  the  case, 
because  their  Lordships  agree  with  the  learned 
judge  that  the  master  of  the  Teutonia,  when  he 
was  informed,  on  his  arrival  off  Dunkirk,  by  the 
pilot,  although  incorrectly,  that  war  had  been 
actually  declared  two  days  before,  was  entitled  to 
pause  and  to  take  a  reasonable  time  to  make 
further  inquiries,  and  that  he  did  not  exceed  the 
limits  of  a  reasonable  time  in  making  inquiriee 
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If  the  mastor  had  entered  Dankirk,  and  it  had 
turned  oat  that  war  had  been  previously  declared 
he  would  have  entered  it  with  notice,  that  he  was 
enterinff  an  enemy's  port,  and  this  would  have 
obyioasly  exposed  his  ship  to  condemnation  and 
might  have  exposed  himself  to  severe  penalties 
when  he  returned  to  his  own  country.  It  seems 
obvious  that,  if  a  master  receives  credible  infor- 
ination  that,  if  he  continues  in  the  direct  coarse  of 
his  voyage,  his  ship  will  be  exposed  to  some  im- 
minent peril,  as,  for  instance,  that  there  are 
pirates  in  his  course,  or  icebergs,  or  other  dangers 
of  navigation,  he  must  be  justified  in  pausing  and 
deviating  from  the  direct  course,  and  taking  any 
step  which  a  prudent  man  would  ta^e  for  the 
piurpose  of  avoiding  thn  danger.  And  their  Lord- 
ships ame,  if  authority  was  wanting,  that  the 
case  of  ?ofe  v.  Cetcoviteh  {swp,),  is  an  authority  in 
point.  It  was  argued,  however,  on  the  part  of  the 
apnellant,  that,  to  justify  this  course,  both  ship 
and  car^  must  be  exposed  to  a  common  peril, 
whilst  in  the  present  case  the  oarffo,  being  the 
property  of  a  neutral  owner,  woald  have  been  in 
no  danger  from  being  carried  into  a  French  port, 
and  it  was  argued  that  thoush  a  master  might  be 
jostified  in  deviating  from  the  direct  course  of  the 
vpyaee  for  the  purpose  of  avoiding  a  danger  to 
which  both  ship  and  cargo  were  exposed,  although 
it  might  afterwards  turn  out  that  the  information 
upon  which  the  master  acted  was  incorrect,  yet 
that  if  the  reported  danger  was  a  danger  to  the 
ship  alone,  the  master  would  commit  a  breach  of 
oontract  b^  deviating  from  the  direct  course  of  the 
voyage  unless  the  danser  actually  existed,  and  the 
master  ooald  allege  that  he  was  prevented  by 
one  of  the  pcorils  excepted  In  the  bill  of  lading 
from  porsning  his  voya^  in  the  direct 
coarse.  It  appears  to  their  Lordships,  how- 
ever, that  there  is  no  sound  ground  for  this  dis- 
tinction ;  if  the  cargo  had  b^n  a  Prussian  cargo 
it  would  have  been  exposed  to  the  same  danger  as 
the  ship  from  enterinff  the  port  of  Dunkirk,  and  it 
appears  to  their  lordships  that  when  an  English 
merchant  ships  goods  on  board  a  foreign  ship,  he 
eannot  expect  that  the  master  will  act  in  any 
nspeot  dinerentlv  towards  his  cargo  than  he  would 
towards  a  cargo  snipped  by  one  of  his  own  country, 
and  that  it  cannot  be  contended  that  the  master  is 
deprived  of  the  right  of  taking  reasonable  and 

dent  stops  for  the  preservation  of  his  ship 
[ise  from  the  accident  of  the  cargo  not  belong- 
ing to  his  own  nation,  the  cargo  is  not  exposed  to 
^  same  danser  as  the  ship.  On  the  whole,  there- 
fore^ their  lordships  are  of  opinion,  on  this  part  of 
the  case,  that  the  master  was  justified  in  going  to 
the  Downs  for  the  purpose  of  ascertaining  wbeSier 
war  had  actually  been  declared ;  and  they  also 
entirely  agree  with  the  opinion  of  the  learned 
jadge  that  the  master  was  guilty  of  no  unreason- 
able delay  in  not  retaminff  to  Dunkirk  before  war 
was  actually  declared  on  the  19th  Jaly.  The  next 
qaeetion  to  be  determined  is,  whether  the  owner 
^  the  phip  is  liable  in  damages  because  the  master 
md  not  deliver  the  ffoods  to  the  plaintiffs  at 
Dover,  and  this  depenoui  on  the  ftirther  aueetion, 
whether  the  master  was  boand  to  deliver  the  cargo 
•t  Dover  without  any  payment  in  respect  of 
freight  As  neither  party  has  relied  on  the  law  of 
ProBsia  in  his  pleadings,  or  given  any  evidence 
respecting  that  law,  the  qaeetion  must  be  decided 
•ooording  to  the  law  of  England.  The  learned 
judge  came  to  the  conclusion  that,  aldiongh  the 


cargo  had  not  been  carried  to  or  delivered  at  the 
port  of  destination,  and  although,  therefore,  the 
shipowner  was  not  entitled  to  the  freight  agreed 
to  be  paid  by  the  bill  of  lading  and  the  charter- 
party,  nevertheless,  that  he  was  entitled  to  some 
payment  of  freight,  either  pro  raid  itineria,  or  by 
way  of  compensation  for  the  carriage  of  the  goods 
from  Pisagua  to  Dover.    It  was  argued,  however, 
before  us  on  the  part  of  the  respondent,  that,  under 
the  circumstances,  the  shipowner  was  entitled  to 
be  paid  the  freight  which,  according  to  the  bill  of 
lading  and  the  ^larter-party,  was  to  be  paid  on  a 
delivery  at  Dover.  Thelargument  for  the  appellant 
assumes  that  the  breaking  out  of  the  war  rendered 
the  performance  of  the  charter-party  illegal,  and 
that,  therefore,  the  oontract  between  the  parties 
was  dissolved ;  and  there  can  be  no  doubt  that  the 
breaking  ont  of  the  war  did  render  it  illegal  for 
the  TeuUmia  to  enter  any  French  port,  but  the   • 
question  is,  whether,  under  the   terms  of  this 
charter-party,  the  contract  might  not  still  have 
legally  been  performed  by  the  delivery  of  the  carso 
at  some  of  the  other   porte  mentioned  in  the 
charter-par^  as  ports  at  which  the  cM'go  might  be 
delivered.  The  substance  of  the  contract  between 
the  parties  is  that  the  cargo  may  be  delivered  at 
any  one  of  a  great  number  of  porte ;  that  the  con- 
signee is  to  have  the  selection  of  the  particular 
port,  but  that  he  is  bound  to  select  a  safe  port — 
that  is,  a  port  at  which  the  master  can  deliver  the 
cargo,  and  earn  his  freight ;  and  the  question  is, 
whether  that  contract  is  completely  performed  by 
the  naming  of  a  port  at  which  it  turns  out  in  the 
event  to  be  impossible  to  deliver.    In  Ogden  v. 
Qrdham  (tup.)  it  was  held  by  the  Court  of  Queen's 
Bench  that  the  charterer,  under  a  charter  framed 
like  this,  committed  a  breach  of  contract  by  naming 
a  port  which  was  closed  by  the   order  of  the 
Government  of  the  country  at  the  time  he  named 
it;  and  this  case  is  a  direct  authority  that,  if  the 
war  had  broken  out  before  the  consignee  gave 
orders  for  the  master  to  proceed  to  Dunkirk,  the 
consignee  would  have  been  bound  to  name  some 
other  port  than  a  French  port  as  the  port  of  dis- 
charge.    It  was,  indeed,  argued  that,  as  it  was 
known  at  the  time  when  the  orders  were  given  at 
Falmouth,  that  there  was  great  danger  of  war 
breaking  out  between  France  and  Germany,  Dan- 
kirk  was  not  even  then  a  safe  port,  and  that  the 
charterer  had  no  right  to  order  the  master  to  pio- 
ceed  there.    Their  Lordships,  however,  are  not  of 
that  opinion ;  they  think  that,  until  the  war  was 
actually  declared,  the  consignee  was  entitled  to 
require  the  master  to  proceed  to  Dunkirk ;  and 
it   is  to  be  observed  that  the  master,  when  he 
received    the    orders,   made    no    objection    to 
them,  but  proceeded  on    his  voyage  to  Dun- 
kirk.   The  question  to  be  determined  is,  what  is 
the  effect  of  the  named  port  becoming  a  closed 
port  by  reason  of  war  breaking  out  between  the 
tinae  when  the  orders  are  given,  and  the  time  when 
the  ship  arrives  F  As  their  Lordships  have  already 
given  their  opinion  that  the  master  was  gailty  of 
no  improper  deviation  or  unreasonable  delay  in 
proceeding  to  Dunkirk,  they  think  the  case,  as  to 
this  branch  of  it,  is  exactly  the  same  as  if  the  war 
had  already  broken   out  when  the   vessel  first 
arrived  off  Dunkirk.    Now,  on  the  one  side  it  is 
contended   that,  when  once  4he  consignee   has 
named  a  port,  which  is  an  open  and  proper  port  at 
the  time  he  names  it,  the  bill  of  lading  and  charter- 
party  are  to  be  read  exactly  as  if  this  was  the  only    t 
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port  of  discharge  named  in  them;  on  the  other 
side,  it  is  contended  that,  assuming  the  consignee 
committed  no  breach  of  contract  in  giving  orders 
to  the  master  at  Falmouth  to  proceed  to  Dunkirk, 
yet,  nevertheless,  as  in  the  event  it  tamed  ont  to 
be  impossible  for  the  master  to  deliver  at  Dunkirk, 
the  consignee  had  not  completely  performed  his 
part  of  the  contract  to  name  a  port*  at  which  the 
cargo  conld  be  delivered,  and  that  he  was  bonnd  to 
select  another  port  from  among  those  named  in 
the  charter-party.    There  is  no  authority  on  the 
proper  constmction  of  the  charter-partjr  in  this 
respect,  but  their  Lordships  are  of  opinion  that 
they  ought  not  to  hold  that  the  contract  between 
the  parties  has  become  impossible  of  performance, 
and  is  therefore  to  be  treated  as  dissolved,  if  by 
any  reasonable  construction  it  can  be  treated  as 
Btul  capable  in  substance  of  being  performed. 
Although  it  is  tru^  that  the  court  ought  not  to 
make  a  contract  for  the  parties  which  they  have 
not  made  themselves,  yet  a  mercantile  contract, 
which  is  usually  expressed  shortly,  and  leaves 
much  to  be  understood,  ought  to  be   construed 
fairly  and  liberally  for  the  purpose  of  carrying  out 
the  object  of  the  parties,  and  it  would  seem  very 
nnjust  to  hold,  because  the  consignee  has  named  a 
port  at  which,  without  any  fault  on  the  part  of  the 
shipowner,  it  is  impossible  for  the  cargo  to  be 
delivered,  that  therefore  the  consignee  is  entitled 
to  the  possession  of  the  cargo  at  the  nearest  neiffh- 
bonring  port,  which  in  a  charter  framed  like  this, 
must  necessarily  be  one  of  the  ports  named  in  the 
charter,  without  paying  for  the  cargo  any  freight 
whatever.    The  ship,  without  any  breach  of  con- 
tract on  the  part  of  the  shipowner,  has  arrived  at 
Dover ;  the  consignee  has  required  the  master  to 
deliver  him  the  cargo  there,  and  he  has  not  re- 
quired the  master  to  proceed  to  any  other  x>ort 
except  Dunkirk,  where  it  was  impossible  for  him 
to  go.    The  charter  provides  what  freight  is  to  be 
paid  if  the  cargo  is  delivered  at  Dover,  and  how  it 
)s  to  be  paid ;  and  therefore  it  appears  to  their 
Lordships  that  they  ought  to  hold  that  the  contract 
was  not  dissolved  l^  the  impossibility  of  delivering 
the  cargo  at  Dunkirk,  and  that  the  shipowner  had 
not  lost  his  chartered  freight,  nor  his  lien  for  it,  at 
the  time  when  the  cargo  was  demanded  at  Dover. 
Their  Lordships  having  come  to  the  conclusion 
that  the  shipowner  had  still  a  lien  for  the  full 
freight,  it  becomes  unnecessary  to  consider  whether, 
if  Dunkirk  had  been  the  only  port  of  discharge, 
the  shipowner  would  have  been  entitled  either  to 
freight  pro  raid  Uineris,  or  to  a  sum  by  way  of 
compensation  for  the  carriage  of  the  goods  from 
Pisagua  to  Dover,  and  they  wish  to  be  understood 
as  giving  no  opinion  on  these  Questions,  which  no 
doubt  are  questions  of  great  difficulty  and  import- 
aDce.    On  the  whole,  their  Lordships  will  recom- 
mend to  Her  Majesty  that  the  appeal  should  be 
dismissed  with  costs. 

Appeal  dismi^ed. 
Solicitors  for  the  appellants,  Siuyer  and  Fenwioh, 
Solicitors  for   the  respondents,   Thomas  and 
Hollama. 


COXTBT  OF  COMMON  FLEAS. 

BepOTted  by  H.  H.  Hockivo.  H.  F.  Poolit»  and  B.  A« 
KmoLAKS,  Esqn.,  BarristenMt-Law. 

Monday,  Jan.  15, 1872. 

Andebson  and  others  v.  Thb  Pacific  Pike  and 
Mabike  Insurance  Company. 

Marine  Insurance — Misrepresentation  of  material 
fact — Honest  expression  of  erroneoM  opinion 
honestly  formed. 

In  a  policy  of  marine  insurance  tihe  safety  of  a  par- 
ticular place  cu  an  anchorage  was  a  material  fc^. 
The  assurer  knew  nothing  about  the  place.     The 
assured  also  knew  nothing  ahout  it,  emcept  tha4  he 
had  received  a  letter  from  the  captain  of  the  ship 
proposed  to  he  insured,  in  which  the  captain  eX' 
pressed  it  as  his  opinion  and  that  of  the  local  pilot, 
that  the  place  was  a  good  and  safe  anchorage. 
This  lett^  was,  at  the  time  of  the  making  of  the 
policy,  com/m/unicated  to  the  assurer.    In  point  of 
fact  the  place  was  not  a  good  and  safe  anchorage, 
and  the  ship  was  lost  there  in  consequence.     The 
jury  found  that  the  captain  honestly  entertained 
the  opinion  ha  had  expressed: 

Held,  that  this  was  not  st^h  a  misrepresenHon  by 
the  assured  as  to  vitiate  the  policy. 

This  was  an  action  on  a  policy  of  insurance  on  the 
ship  Olarendon,  from  Belize  to  Bendesvous  Point, 
in  the  island  of  Tumeffe,  back  to  Belize,  thenoe 
to  other  ports,  and  finally  to  London. 

At  the  trial  before  Brett,  J.,  at  the  sittings  in 
London  after  Michaelmas  term,  it  was  prored  that 
on  or  about  the  28th  Dec.  1870,  plaintiffs'  clerk,  one 
Bruce,  went  to  defendants'  offices,  where  he  saw 
one  Drummond,  defendants'  manager,  with  re8{>ect 
to  effecting  a  policy  on  the  ship  Clarendon,  A 
conflict  of  evidence  took  place  as  to  what  was  done 
on  this  occasion.  Bruce  stated  that  he  told 
Drummond  that  the  plaintiffs  knew  nothing  about 
BendezYous  Point,  further  than  this,  that  they  had 
that  day  received  a  letter  from  the  captain  of  the 
ship.  Bruce  alleged  that  he  then  read  thb  letter 
to  Drummond,  m  which  the  captain  eaid  of 
BendezFous  Point,  **  It  is  considered  by  the  pilot 
here  as  good  and  safe  anchorage,  and  well  shelto^. 
I  have  been  out  and  seen  the  place,  and  consider 
it  quite  si^e."  Drummond  denied  that  Braoe  had 
shown  or  read  him  this  letter,  and  said  that, 
without  reading  the  letter,  he  had  told  him  as 
a  matter  of  fact  that  the  place  was  a  good  and 
safe  anchorage.  Neither  the  parties  themselves 
nor  Bruce  nor  Drummond  had  any  previous 
knowledge  of  the  place  as  an  anchorage.  Drum- 
mond took  a  day  to  consider  of  it,  and  then  the 
policy  was  effected,  an  extra  1  per  cent,  beyond 
the  ordinary  rate  from  Belize  being  charged  by 
way  of  premium.  No  bad  faith  was  charged  against 
the  plaintiffs'  or  their  clerk.  It  appeared  that  the 
Olarendon  was  going  out  to  Bendezvous  Point  to 
recover  a  cargo  of  niahog|any,  the  cargo  of  another 
ship — the  GuiraZtot^-wmch  had  been  lost  there  a 
short  time  previously.  So  little  was  known  by 
either  party  about  the  place,  that  it  was  called 
in  the  policy  **  Bendennis  Point."  The  anchor- 
age at  Bendezvous  Point  was  well  protected 
by  a  reef  from  the  violenoe  of  the  waves, 
but  it  was  not  protected  against  the  northerly 
winds,  which  blow  very  strong  in  that  part 
of  the  world  at  certain  seasons  of  the  year. 
A  gale  arose  while  the  Olarendon  was  at  Ilendez- 
vouB  Point;  the  ship's  anchor  did  not  hold,  and 
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she  was  driTeii  against  the  reef  and  totally  lost. 
The  defendants  adduced  strong  evidenoe  to  show 
that  llendezvoas  Point  was  not  a  good  or  safe 
aoohorage,  bnt  a  very  dangerous  place ;  and  they 
contended  that,  assaming  Mr.  Bmoe's  version  of 
what  took  place  between  him  and  Drammond  to 
be  trae,  that  amounted  to  a  representation  by  the 
plaintiff  that  Bendezvons  Point  was  a  good  and 
safe  anchorage,  and  that  as  it  was  not  such  an 
anchorage,  that  was  a  misrepresentation  so  as  to 
vitiate  the  policy.  The  learned  judge  left  two 
questions  to  the  jury:  First,  was  the  captain's 
letter  read  by  Bruce  to  Drummond  P  Secondly, 
was  the  representation  in  that  letter  true  P  The 
jury  answered  both  questions  in  the  affirmatiTe, 
and  the  learned  judge  thereupon  directed  a  verdict 
for  the  plaintiffs. 

Prentice,  Q.O.  (Murphy  with  him)  moved  for  a 
new  trial,  on  the  ground  of  misdirection  and  of  the 
verdict  being  against  the  weight  of  evidence.  After 
the  verdict  of  the  jury,  it  must  be  conceded  that  the 
captain's  letter  was  read  by  the  plaintiff's  clerk  to 
the  defendants'  manager;  but  tne  learned  judge 
ought  to  have  directed  the  jury  that,  assuming 
that  to  be  the  case,  the  reading  of  that  letter  was 
tantamount  to  a  statement  by  the  plaintiffs  that  in 
point  of  fact  Bendezvous  Point  was  a  good  and 
safe  anchorage  and  well  sheltered.  The  only  ques- 
tion for  the  jury  would  then  have  been,  whether  the 
place  answered  that  description  or  not,  and  there 
was  abundant  evidence  to  show  that  it  did  not. 
lanideg  v.  Paeifie  Insurance  Company  (25  L.  T. 
Bep.  N.  S.  490 ;  L.  Bep.  6  Q.  B.  674^  is  an  autho- 
rity directly  in  favour  of  the  plaintifra  to  show  that 
that  was  the  effect  of  the  reading  by  the  plain- 
tiff's clerk  of  the  captain's  letter.  BJackbam,  J., 
in  delivering  the  judgment  of  the  court,  there 
says:  ''It  was  argued  that  a  representation, 
if  only  as  to  an  expectation  or  belief,  is  sub- 
stantially complied  with  if  the  assured  really  had 
honestly  entertained  that  expectation  on  sumoient 
grounds,  and  that  the  representation  that  he 
thought  the  ship  a  Norwegian  ship  was  literally 
tme.  We  think  this  expression  tantamount  to  an 
assertion  that  she  was  the  Norwegian."  Moreover, 
the  verdict  was  against  the  weiffht  of  evidence, 
as  it  was  so  abundantly  proved  that  Bendezvous 
Point  was  notoriously  a  very  dangerous  place,  that 
the  jury  ought  to  have  found  that  the  captain 
could  not  honestly  have  considered  it  a  safe  place 
and  well  sheltered. 

WiLLEs,  J.— 'The  defendants  in  this  case  seek  to 
get  rid  of  their  liability  under  a  policy  of  insurance 
on  the  ground  of  an  alleged  misrepresentation  by 
theassured  of  a  material  fact.  There  is  no  doubt  that 
such  a  misrepresentation,  thongh  made  perfectly 
hondfide,  will  vitiate  a  policy,  if  intended  at  the  time 
to  be  acted  on  by  the  assurer.  The  rule  as  to  good 
fiuth  in  matters  of  assurance  is  so  strict,  that  the 
assured  is  bound  to  communicate  to  the  assurer 
any  material  circumstance  within  his  knowledge 
that  is  not  within  the  ordinary  common  knowledge 
of  an  underwriter.  Moreover,  if  it  turns  out  that 
in  effecting  the  policy  the  assurer  had  misstated 
or  concealed  a  material  fact,  the  policy  is  void, 
withoQt  its  being  necessary  to  show  any  bad 
faith  on  the  part  of  the  assurer.  In  this  case 
there  does  not  appear  to  hare  been  any  conceal- 
ment on  the  part  of  the  plaintiffs.  The  jury  have 
found  as  a  net  that  the  plaintiffs'  clerk  read  to 
the  defendants'  manager  tne  letter  that  the  plain- 
tiffs had  received  from  the  captain  of  the  ship,  in 


which  the  captain  bad  said  of  Bendezvous  Point, 
"  It  is  considered  by  the  pilot  here  as  good  and 
safe  anchorage,  and  well  sheltered.  I  have  been 
out  and  seen  the  place,  and  consider  it  quite  safe." 
On  the  part  of  the  defendants  it  is  contended 
that  that  is  a  misrepresentation  such  as  to  vitiate 
the  policy,  as  it  was  abundantly  proved  that 
Bendezvous  Point  was  not  a  good  and  safe 
anchorage.  If  then  we  take  the  letter  to 
be  a  statement  by  the  master  that,  as  a  matter 
of  fact,  Bendezvous  Point  was  a  good  and  safe 
anchorage,  the  plaintiffs,  no  doubt,  would  be  bound 
by  his  misrepresentation.  But  the  question  arises, 
whether  the  expressions  contained  in  the  cap- 
tain's letter  amounted  to  an  absolute  statement 
of  a  fact,  or  were  only  an  expression  of  opinion. 
If  the  letter  were  only  an  expression  of  opinion 
and  the  jury  had  found  that,  in  the  state  of 
the  &cts,  the  captain  could  not  have  honestly 
formed  or  entertained  the  opinion,  it  seems  to  me 
that  the  plaintiffs  would  be  bound  by  it.  Bat  the 
jury  have  found  that  the  opinion  was  honestly 
formed.  Then,  do  the  words  amount  to  an 
absolute  statement  of  a  fact  P  I  do  not  think  they 
do ;  nor  do  I  think  that  the  defendants'  manager 
could  have  so  understood  them  at  the  time  of  effect- 
ing the  policy.  Neither  the  plaintiffs'  clerk  nor  the 
defendants'  manager  appear  to  have  known  much 
about  the  place.  All  the  information  that  the 
plaintiffs  had  was  laid  before  the  defendants.  That 
was  found  as  a  fact  b^  the  jury.  The  plaintiffs 
had  no  other  information  about  the  place,  beyond 
the  captain's  letter,  and  that  contains  merely 
an  expression  of  his  opinion— an  opinion  which 
the  jury  have  found  to  have  been  honestly  formed. 
I  think,  then,  that  the  direction  was  right,  and 
that  as  to  the  misdirection  there  must  be  no  rule. 
With  regard  to  the  verdict  being  against  the 
weight  of  evidenoe,  the  facts  appear  to  have  been 
fairly  laid  Ix^fore  the  jury,  and  as  the  learned 
judge  does  not  appear  to  be  dissatisfied  with  the 
verdict,  there  will  be  no  rule  on  that  point  either. 

Btlss,  J. — I  am  of  the  same  opinion.  The 
captain's  letter  does  not  contain  the  statement  that 
Bendezvous  Point  was  a  safe  and  good  anchorage, 
but  that  he  and  the  pilot  considered  it  so.  As  the 
jury  have  found  that  the  captain  really  and  honestly 
entertained  the  opinion  which  he  thus  expressed, 
I  do  not  think  there'is  any  ground  for  charging 
the  plaintiffs  with  misrepresentation. 

Qrovb,  J.--I  am  of  the  same  opinion.  We  are 
asked  by  the  defendants'  counsel  to  say  that  the 
captain^  letter  contained  a  statement  faJse  in  fact, 
on  the  faith  of  the  truth  of  which  the  policy  was 
effected.  But  as  I  regard  the  captMu's  letter  as 
containing  only  an  expression  of  his  opinion,  I 
cannot  regard  his  statement  as  false  in  fact,  unless 
I  come  to  the  conclusion  that  the  captain  did  not 
entertain  the  opinion  he  expressed,  ^ut  the  jury 
have  expressly  negatived  that.  With  regard  to 
the  case  cited  by  Mr.  Prentice,  I  do  not  think  it 
has  any  bearing  on  the  present  case.  The  ques- 
tion there  was  as  to  the  identity  of  the  vessel — 
whether  the  ship  to  be  insured  was  the  Norwegian 
ship  Soeratest  a  new  vessel,  or  the  old  French  ship, 
Bocrate,  All  that  the  i epresentation  here  amounts 
to  is,  that  the  captain  had  formed  an  opinion, 
based  partly  on  the  report  of  the  pUot  and  partly 
on  his  own  observation,  that  the  place  was  a  safe 
anchorage. 

Brett,  J.^-I  think  my  direction  was  right.  I 
left  four  questions  to  the  jury :  First,  "  Did  the    t 
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plaintiffs  oommnnioate  to  Ihe  defendants  the  cap- 
tain's letter?  Secondly,  is  the  representation  m 
tbatletter  traeP  Thirdly,  did  plaintiffs' clerk  omit 
to  read  the  captain's  letter,  and  state  that  in  point 
of  fact  Eendezvoas  Point  was  a  good  and  safe 
anchorage  P  Fourthly,  if  so,  was  the  place  in  point 
of  fact  a  good  and  safe  anchorage  P"  The  jary 
answered  the  first  two  questions  in  the  affirmatiye, 
and  accordingly  I  did  not  press  for  an  answer  to  the 
third  and  fourth  questions,  and  directed  a  verdict 
for  the  plaintiffs.  The  great  question  at  the  trial 
was  as  to  the  matter  of  fact  whether  the  letter  had 
been  read  er  not,  and  that  was  decided  by  the  jury 
in  favour  of  the  plaintiffs.  The  insurer's  manager 
knew  that  the  risk  was  an  unusual  one,  and  an 
extra  premium  was  charged  in  consequence.  1 
expressed  my  opinion  to  the  jury  that  the  cap- 
tain's letter  expressed  only  his  own  opinion,  and 
the  jury  concurred  with  me.  I  saw  no  reason  to 
doubt  that  the  opinion  was  honestly  formed ;  as, 
though  the  reef  did  not  protect  the  ship  from  the 
wind,  it  gave  sufficient  protection  from  the  sea. 
The  captain  might,  then,  very  fairly  form  the 
opinion  which  he  had  expressed. 

Bute  refused. 
Attorney  for  defendants,  Holmer,  Bohinson,  and 
Stoneham, 


SXCHEQXrSB  CEAXBEB. 

Beportod  lij  J.  Shobtt,  Efq.,  Bonriiter^kt-Law. 

Monday,  Nov,  27, 1871. 

(Before  Kelly,  G.B.,  Willbs  and  Keating,  JJ., 
Channel,  Pioott,  and  Glbasbt,  BB.) 

Smith  v,  Mters  and  another. 

OoiUraot-'Sold  note — Sale  of  Cargo  "  esopeded  to 
arrive  "  hy  a  partioular  ehip. 

Defendants,  mercTiants  at  Livmpool,  purchased  600 
tons  of  nitrate  of  soda,  ihrdugh  their  agents  at 
Valparaiso,  who  cka/rtered  the  vessel  Precursor,  to 
bring  it  to  England,  and  informed  the  defendants 
of  this  by  letter,  Tlie  dtfenda/nts  then  entered 
into  the  following  contra^  with  the  plaintiff: 

**  We  have  this  day  sold  to  you  about  600  tons,  more 
or  less,  being  the  entire  pared  of  nitrate  of  soda 
eaopeoted  to  arrive  at  port  of  caU,  per  Precursor, 

at  12s,  9d,  per  cwt Should  awf  drewn- 

stance  or  accident  preivent  the  shipment  of  the 
nitrate,  or  shotdd  the  vesHl  be  lost,  tnis  contract  to 
be  void,"  The  greater  part  of  the  nitrate  of  soda 
had  been,  in  the  meantime,  whilst  lying  at  the 
port  of  loading,  destroyed  by  an  inundation 
caused  by  an  earthquake,  and  the  charter  of  the 
Precursor  cancelled  by  the  defendants'  agents  at 
Valparaiso,  These  agents,  on  hearing  from  the 
defendants  of  their  coniraetwithihe  plaintiffs,  sub- 
sequently purchased  another  600  tons  of  nitrate  of 
soda,  obtained  a  transfer  of  a  fresh  charter  of  the 
Precursor,  and  sent  the  nitrate  of  eoda  to  Eng- 
land.  On  its  arrival,  the  plaintiff  claimed  this 
cargo,  which  ihe  defendants  refused  to  deliver, 
having  previously  sold  it  to  other  purchaeers, 
whereupon  the  plaintiff  brought  an  aetioth  on  ihe 
above  contract: 

Held  (affirming  the  judgment  of  th.  Qtieen'«  Bench), 
that  the  platntiff  was  not  entitled  under  his  con' 
tract  to  clavm  the  nitrate  of  soda  which  arrived  by 
the  Preenraor. 

This  was  «n  appei^  from  a  decision  of  the  Court 


of  Queen's  Bench,  making  absolute  a  role  to  enter 
a  verdict  for  the  defendants  in  the  action :  (28  L.T. 
Bep.  N.  S.  240 ;  3  Mar.  Law  Oas.  0.  S.  495.) 

The  action  was  for  not  delivering  600  tons  of 
nitrate  of  soda  expected  to  arrive  per  Treou/rsor, 
pursuant  to  a  contract  of  sale. 

The  defendants  pleaded  (besides  denial  of  the 
contract  as  alleged  and  other  pleas)  that  the  ship- 
ment of  the  nitrate  of  soda  was  prevented  by  dr- 
oumstances  and  accidents  within  the  true  intent  of 
the  contract,  viz.,  by  the  soda  being  destroyed  by 
an  inundation  caused  by  an  earthquake  at  the  port 
of  loading,  and  tdMit  no  parcel  of  nitrate  of  soda 
within  the  true  intent  and  meaning  of  the  oontraot 
arrived  as  alleged.  On  these  pleas  isirae  was  joined. 

At  the  trial  of  the  cause,  which  took  place  before 
Hayes,  J.,  at  the  Liverpool  Summer  Assizes  1869, 
it  appeared  that  the  plaintifE  was  a  merchant  at 
Bristol,  and  defendants  were  merchants  at  Liver- 

SK)1,  carrying  on  business  under  the  name  of 
yers,  Sons,  and  Co.,  and  also  partners  in  the  firm 
of  Myers,  Bland  and  Co.,  of  Valparaiso. 

Myers,  Bland  and  Co.,  on  the  15th  July  1868, 
purchased  from  Messrs.  Cross  and  Co.,  pursuant 
to  orders  from  the  defendants,  600  tons  of Initrate 
of  soda,  and  on  the  following  day  chartered  a 
vessel  called  the  Precursor  to  convey  the  nitrate 
of  soda  to  England. 

On  the  13th  Aug.  1868  the  greater  part  of  the 
nitrate  of  soda  so  purchased,  whilst  lying  at 
Iquique,  the  port  of  loading,  was  destroyed  by  an 
inundation  caused  by  an  earthquake.  A  dispute 
having  arisen  as  to  whether  Messrs.  Cross  and 
Co.  were  bound  to  supply  other  nitrate  of  soda 
under  their  contract,  it  was  decided  by  arbitra- 
tion  (according  to  the  terms  of  the  oontraot),  on 
the  Ist  Sept.  1868,  that  they  were  not  so  bound, 
whereupon  Myers,  Bland  and  Ca,  on  the  2nd 
Sept.  1868,  cancelled  the  charter  of  the  Pre- 
cursor, by  an  agreement  with  the  captain  of  that 
vessel. 

In  the  meantime  the  defendants,  who  had  re- 
ceived advice  from  Myers,  Bland  and  Co.  of  the 
purchase  of  the  nitrate  of  soda,  and  of  the 
Precursor  having  been  chartered  to  convey  it  to 
England,  sold,  by  means  of  their  brokers,  to  the 
plaintiff  the  nitrate  of  soda,  of  the  purchase  of 
which  they  had  been  advised.  The  sale  note  was 
in  the  foUowing  twms : — 

Liverpool,  Sept  1868. 
Messrs.  William  Smith  and  Ck>. 

We  have  this  day  sold  to  yoa,  on  account  of  Measrs. 
Myers,  Sons  and  Co.,  about  600  tons  (say  600)  more  or  leas, 
being  the  entire  parcel  of  nitrate  of  soda  ezpeoted  to 
arriye  at  port  of  call,  per  Precursor,  at  12t.  9d.  per  cwt., 
from  the  quay.  .  .  .  Shoald  any  oiroomstanoe  or 
accident  prevent  the  shipment  of  the  nitrate,  or  should 
the  vessel  be  lost,  this  oontraot  to  be  void.  Buyers  to 
have  the  option  of  sending  the  vessel  into  any  ssle  port 
in  the  United  Kingdom. 

The  defendants  informed  Myers,  Bland,  and  Co., 
b^  letter,  that  they  had  sold  to  the  plaintifE  the 
nitrate  to  arrive,  whereupon  Myers,  Bland,  and 
Co.,  on  the  29th  Oct  1868,  bought  of  Messrs. 
Cross  and  Co.,  on  account  of  the  defendants,  at  a 
price  beyond  the  limit  given  by  the  defendants, 
another  parcel  of  600  tons  of  nitrate  of  soda,  and 
on  the  30th  Got.  obtained  from  Messrs.  Cross  and 
Co.  a  transfer  of  a  fresh  charter  of  the  Precursor 
entered  into  hj  Messrs.  Cross  and  Ca,  after  the 
cancellation  of  the  former  charter.  The  parcel  of 
nitrate  of  soda  86  purchased  was  shinped  under  this 
charter  to  England,  consigned  to  tne  defendants. 
Myers,  Bland,  and  Co.,  on  the  80th  Oct.  1868> 
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wrote  to  the  defendante,  advising  them  of  the 
intended  shipment  of  this  eeoond  parcel  of  nitrate 
of  soda,  and  hoping  that  it  might  enable  them 
to  fulfil  their  contraot  with  the  plaintiff,  if  ob- 
liged to  do  so,  or  if  not  so  obliged,  to  sell  at  a 
profit. 

After  the  receipt  of  a  letter  from  Myers,  Bland, 
and  Co.,  written  on  the  2nd  Sept.  1868,  annoanoing 
the  deetmotion  of  the  first  parcel  of  soda  and  the 
oanoellation  of  tbe  charter,  the  defendants,  on  the 
15th  Oct.  1868,  wrote  to  the  brokers  of  the  plain- 
tiff, telling  them  of  the  destmction  of  the  soda 
and  the  cancellation  of  the  charter  of  the  Preewrsor, 
and  informing  them  thi^  the  contract  with  the 
plaintiff  was  consequently  void.  The  brokers  of 
the  plaintiff  replied,  on  the  21st  Oct.  1868,  saying 
that  they  expected  a  fulfilment  of  the  contract,  and 
that  they  were  not  concerned  with  any  nitrate  of 
soda  which  might  have  been  destroyed  by  the 
earthquake,  as  that  had  nothing  to  do  with  their 
oootraot. 

Upon  the  arrival  of  the  Precursor  at  Qneenstown 
on  the  8th  May  1869,  with  the  second  parcel  of 
nitrate  of  soda,  the  plaintiff  claimed  the  cargo,  but 
the  def aidants  refused  to  deliver  it,  on  the  ground 
that  the  contract  with  the  plaintiff  was  terminated 
by  the  destruotion  of  the  nitrate  of  soda  just 
purchased.  An  action  was  then  commenced  by 
the  plaintiff. 

A  verdict  was  entered  for  the  plaintiff  for  960L, 
heing  tbe  difference  between  the  contract  price, 
12f .  9d,,  and  the  market  price,  14$,  6d.,  at  the  time 
of  ^e  arrival  of  the  Precursor.  Leave  was  reserved 
to  move  to  enter  a  verdict  for  the  defmdants  or  a 
Dcmsuit,  the  court  to  have  power  to  draw  in- 
ferences of  fact. 

A  rule  nisi  having  been  obtained  on  the  ground 
that  the  cargo  which  arrived  was  not  the  cargo 
agreed  to  be  sold,  the  Court  of  Queen's  Bench 
(Cockbum,  0. J.,  Mellor  and  Lush.  JJ.),  made  ab- 
solote  the  rule,  on  the  ground  that  the  contract, 
though  not  for  a  specific  lot  of  nitrate  of  soda,  was 
for  a  specific  adventure  or  voyage,  which  both 
parties  contemplated  as  about  to  take  place,  and 
that  the  second  lot  of  nitrate  of  soda  was  not  within 
tbe  contract. 

B.  G.  WiUiams  (with  him  Quain,  Q.O.),  for  the 
pluntiff,  argued  that  the  plaintiff  was  entitled  to 
maintain  his  verdict,  bnd  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  reversed.  The 
contract  was  not  one  for  the  sale  of  any  specific 
quantity  or  parcel  of  nitrate  of  soda.  The  delivery 
of  any  quantity  of  600  tons  arriving  by  the  Pre' 
ewrsor  would  be  a  fulfilment  of  the  contract  with 
tbe  plaintiff.  It  might  well  be  that  at  the  date  of 
the  contract  the  defendants  had  not  purchased  any 
particular  parcel  of  nitrate  of  soda ;  and  in  that 
case  the  plaintiff  would  be  compellable  to  take  the 
cargo  which  did  arrive  by  tbe  Precursor.  K  so,  he 
is  equally  entitled  to  the  delivery  of  it  to  lum. 
As  to  the  words,  "should  any  circumstance  or 
accident  prevent  the  shipment  of  the  nitrate,  or 
should  the  vessel  be  lost,  this  contract  to  be  void," 
it  is  submitted  that  they  are  simply  superfluous. 
The  effect  of  the  contract  would  have  been  the 
same  had  those  words  been  emitted.  Li  Johnson 
and  another  v.  Macdonald  (9  M.  Sd  W.  600),  the 
defendant  by  a  bought  and  sold  note  agreed 
to  sell  the  plaintiffs  "  100  tons  of  nitrate  of  soda, 
at  ISs.  per  cwt.,  to  arrive  ez  Daniel  Grant,  to  be 
taken  from  the  quay  at  landing  weights,"  &c.;  and 
below  the  signature  of  the  broEers  a  memorandum 


was  inserted,  "  Shouki  the  vessel  be  lost,  this  con- 
tract to  be  void."  It  was  contended  on  the  part  of 
the  plaintiff  that  the  contract  was  to  be  put  an 
end  to  only  on  the  less  of  the  vessel,  and  that 
shipment  on  board  the  vessel  was  not  neces- 
sary, but  Parke,  B.,  said :  "  This  is  a  contraot  not 
passing  any  property  in  any  existing  chattel 
on  board  the  vessel  at  the  time  it  was  entered  into, 
but  merely  an  agreement  for  the  sale  and  delivery 
of  a  portion  of  her  cargo  at  a  fntare  period,  namely, 
when  the  vessel  should  arrive — ^in  short,  that  the 
goods  are  to  be  delivered  at  the  quay  out  of  the 
vessel  if  she  should  arrive ;  in  order  to  fulfil  which 
condition  a  double  event  must  take  place,  namelv, 
the  arrival  of  the  vessel  with  the  nitrate  of  soda 

onboard That  being  so,  the  short  question 

remaining  for  our  consideration  is  this :  Is  that 
construction  altered  or  interfered  with  by  the  short 
memorandum  inserted  at  the  end  of  the  bought 
and  sold  note,  namely,  'should  the  vessel  be 
lost,  this  contraot  to  be  void.*  It  is  a  very  loose 
memorandum,  and  although  the  parties  might 
possibly  have  thought  it  fully  expressed  their 
meaning,  I  think  we  cannot  attribute  to  it  the 
efficacy  of  altering  the  original  contraot,  and  that 
it  must  be  understood  as  confined  solely  to  this, 
that  if  the  vessel  is  lost,  the  contract  is  to  be 
altogether  void.  It  is,  as  I  have  said  before,  a 
loose  memorandum,  and  ought  not  to  be  allowed 
to  alter  the  meaning  of  a  contract  which  clearly 
contains  within  itself  a  double  condition  for  its 
performance."  The  judgment  of  the  court  below 
proceeds,  in  one  respect  at  least,  on  a  misconcep- 
tion of  the  &ote  of  the  case.  Cockburn,  C.  J.,  said : 
**  In  this  case  it  appears  that  the  intended  cargo 
perished ;  but  it  happened  that  some  nitrate  of 
soda  was  afterwards  to  be  had,  and  the  defendants' 
agents  purchased  it,  but  not  to  satisfy  this  con- 
tract, and  without  any  intention  that  the  nitrate  of 
soda  so  purchased  should  come  home  in  the  Pre- 
cwrsor  at  all  It  is  a  mere  accident  that  it  came 
home  in  the  Precursor. ^*  That  cannot  properly  be 
called  an  accident  which  was  intentionally  done 
for  the  purpose  of  enabling  the  defendants  to  fulfil 
their  contract  "with  the  plaintiff. 

Mihjoard,  Q.C.  (with  him  Baylis),  for  the  defen- 
dants, were  not  called  upon. 

Kelly,  C.B. — ^The  real  question  is,  whether  the 
contract  before  us,  of  the  8th  Sept  1868,  relates  to 
the  specific  quantity  of  nitrate  of  soda  which  was 
purchased  by  the  defendants,  and  which  is,  in  fact, 
referred  to  in  the  letter  of  the  16th  July,  or 
whether  it  relates  to  any  quantity  of  nitrate  of 
soda  which  might,  at  any  subsequent  time,  have 
been  purchased  and  ultimately  sent  to  England  by 
the  ship  Precwrsor.  Now,  I  am  clearly  of  opinion 
that  the  contract  relates  to  the  quantity  of  nitrate 
of  soda  which  is  referred  to  in  the  letter  of  tbe 
16th  July,  a  quantity  which  had  been  actually  pur- 
chased, and  at  the  date  of  that  letter  was  within 
the  terms  and  express  language  of  the  contract 
of  the  8th  Sept.,  a  specific  quantity  intended  to  be 
conveyed  to  England  and  expected  to  arrive  by 
the  Precwrsor.  There  can  be  no  doubt,  when  we 
look  to  the  facts  of  the  case,  that  a  specific  quantity 
of  600  tons  of  nitrate  of  soda  had  been  purchased 
by  the  iM^nts  of  the  defendant,  and  that  the  letter 
of  the  l&h  July  infomied  the  defendants  of  that 
purchase,  and  fdso  of  the  fact  that  the  ship  Pre- 
cwrsor had  been  chartered  in  order  to  convey  that 
specific  quantity  to  this  country.    There  can  be  no    t 
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doabt  that  Tvhen  the  contract  was  entered  into  by 
the  defendants  with  the  plaintiff,  they  meant,  and 
meant  nothing  else  than  a  speoifio  quantity  of 
nitrate  of  soda  mentioned  in  the  letter  of  the  16th 
Jaly,  which  they  believed  had  at  that  time  been 
actually  shipped,  or  was  lying  at  Yalparaiso ready  to 
be  shipped,  on  board  the  vessel.  There  can  be  no 
qaestioD,  therefore,  that  the  defendants  intended 
that  specific  quantity  alone.  The  question  for  us 
to  determiue  is,  whether  the  mere  accident  that 
that  letter  had  not  been  communicated  to  the 
plaintiff  by  the  defendants  altered  tbe  meanins 
and  legal  effect  of  the  contract  entered  into,  and 
converts  the  specific  quantity  intended  by  the 
defendants  into  any  quantity,  which  might  or 
might  not  have  been  purchased  at  the  time,  but 
which  should  afterwards  be  sent  to  this  country  by 
the  PrecfiMTsor.  I  think  it  does  not,  and  that  the 
parties  clearly  referred  to  some  specific  quantity  to 
which  the  description  in  the  contract  directly  and 
exclusively  applies.  The  words  of  the  contract 
are,  "We  have  this  day  sold  to  you  about  600  tons, 
more  or  less."  If  it  had  stopped  there  it  might 
mean  any  600  tons  of  nitrate  of  soda;  but  the 
contract  goes  on  to  give  this  precise  description  of 
the  600  tons,  "being  the  entire  parcel  of  nitrate 
of  soda  expected  to  arrive  at  port  of  call 
per  Frecur$or,  at  12«.  9<2.  per  owt."  Does  not 
this,  as  plainly  as  words  can  speak,  say  to  the 
plaintifi*,  "  There  is  a  certain  quantity,  about  >600 
tons,  of  nitrate  of  soda  expected  to  arrive  at  the 
port  of  call,  and  it  is  one  entire  parceL"  I  think, 
without  any  communication  of  the  letter  of  the  16th 
July  to  the  plaintiff,  the  plaintiff  was  apprised  by 
the  terms  of  the  contract  that  it  related  to  one 
entire  parcel  of  nitrate  of  soda  expected  by  the 
defendants  to  arrive  by  the  ship  Precursor.  If  the 
question  had  been  asked,  "  What  is  tl^e  quantity 
you  expect  to  arrive  by  the  Precursor  ?  is  it  pur- 
chased?" the  answer  would  be,  "There  is  a  specific 
entire  quantity,  amounting  to  about  600  tons,  which 
we  expect  to  arrive  by  that  vessel."  And  that 
was  the  quantity  which,  according  to  the  terms -of 
the  contract,  is  described  in  the  words  to  which  I 
have  referred.  Then  the  language  of  the  subse- 
quent portion  of  the  contract  seems  to  me  to  put 
toe  case  beyond  all  doubt :  "  Should  any  circum- 
stance or  accident  prevent  the  shipment  of  the 
nitrate,  or  should  the  vessel  be  lost,  this  contract 
to  be  void."  This  attaches  a  proviso  to  the  con- 
tract, that  the  contract  was  to  become  void  in  case 
of  any  accident  happening  to  prevent  the  shipment. 
The  contract  hpving  reference  to  a  particular 
quantity  of  nitrate  of  soda,  and  an  accident  iiavinff 
prevented  the  shipment,  the  defendants  contend 
that  thn  contract  is  at  an  end.  It  is  true  that  this 
accident  occurred  before  the  date  of  the  contract, 
and  was  unknown  to  the  parties  at  the  time  they 
entered  into  the  contract ;  but  this  accident  did  in 
fact  prevent  the  shipment  of  the  nitrate.  I  say 
nothing  at  present  as  to  the  award  made  at  Yal- 
paraiso, which  might  probably  have  the  same 
effect.  Let  us  suppose  that  the  nitrate  of  soda 
had  not  been  destroyed  by  the  earthquake,  and  that 
whilst  lying  on  the  wharf  an  embargo  had  pre- 
vented its  being  shipped,  and  that  the  Freeursor 
had  to  sail  away  witnout  it ;  let  us  suppose  further 
that  the  Frecwrsor  had  on  board  another  quantity 
of  nitrate  of  soda  amounting  to  600  tons  oonsigned 
to  some  other  house,  ootdd  the  plaintiff  have 
daimed  that  quantity  on  its  arrival  in  England  P 
There  would  be,  in  the  case  I  put,  a  quantity 


of  600  tons,  as  mentioned  in  the  oontraot ;  but 
it  IS  clear  that  the  plaintiff  oould  not  daini  it. 
The  defendants  might  answer :  *' Weandertook  to 
sell  you  a  quantity  of  nitrate  of  soda,  to  arrive  by 
the  Frecwrsor,  but  we  referred  to  a  particular 
quantity,  the  shipment  of  which  has  been  prevented 
by  an  accident ;  therefore,  by  the  terms  of  the  con- 
tract itself  the  contract  is  at  an  end."  It  seems  to 
me,  therefore,  whether  we  look  at  the  language  of 
the  earl^  part  of  the  contract  and  the  words  **  being 
the  entire  parcel  of  nitrate  of  soda  expected  to 
arrive  at  port  of  call  per  Frecwrsor**  or  whether 
we  regard  the  subsequent  provision  in  the  con- 
tract that  "  should  any  circumstance  or  accident 
prevent  the  shipment  of  the  nitrate,  or  should  the 
vessel  be  lost,  this  contract  to  be  void,"  the  con- 
tract must  be  held  to  refer  to  a  speoifio  Quantity — 
to  that  speoifio  quantity  of  whicm  the  defenduits 
bad  notice  in  the  letter  of  the  16th  July.  Other- 
wise this  conclusion  would  follow,  that  an  accident 
having  prevented  the  shipment  of  the  nitrate,  as 
provided  for  in  the  terms  of  the  contract,  the  de- 
fendants were  unable  to  perform  the  oontraot ;  and 
if,  by  any  accident  they  were  unable  to  purchase 
any  other  quantity  of  nitrate  for  him,  but  a  quantity 
belonging  to  another  person  had  nevertheless 
arrived  here  by  the  Prflcur^or,  they  would  be  bound 
to  deliver  it  to  the  plaintiff.  It  appeam  to  me, 
then,  the  specific  quantity  of  nitrate  of  soda 
agreed  to  be  sold  by  the  defendants  to  the  plaintiff 
was  that  mentioned  in  the  letter  of  the  16th  July, 
and  the  shipment  of  that  having  been  prevented 
by  an  accident,  the  contract  between  the  parties, 
under  the  express  proviso  contained  in  it,  became 
void,  and  the  judgment  of  the  court  below  must 
therefore  be  affirmed. 

WiLLES,  J. — I  should  like  to  say  that  I  entirely 
agree  in  the  judgment  delivered  bgr  the  Lord  Chief 
Baron ;  but  I  wish  to  reserve  my  judgment  on  the 
hypothetical  case  put,  of  several  persons  claimine 
the  600  tons  under  the  contract.  My  notion  is,  that 
the  parties  to  this  contract  meant  that  if  by  any 
circumstance  or  accident  the  nitrate  should  be 
prevented  from  being  shipped,  the  contract  was  to 
be  void,  and  I  am  of  opinion  that  the  eartb- 
qaake  was  a  circumstance  or  accident  within 
tne  meaning  of  the  contract  which  did  prevent 
the  shipment. 

Ohaknell,  B. — I  am  of  the  same  opinion. 

Keating,  J. — I  am  of  the  same  opinion. 

PiGOTT,  B. — I  agree,  and  for  the  reasons  given  by 
the  Oourt  of  Queen's  Bench. 

Cleasbt,  B. — ^I  am  of  the  same  opinion.  I  wish 
only  to  say  that  the  cargo  which  arrived  in  May 
was  not  the  cargo  which  was  expected  to  arrive  in 
September. 

JudgvMwt  affirmed. 

Attorneys  for  plaintiff,  Jones,  Blcudand,  and  Son, 
for  Abbot  and  LeoncMrd,  Bristol. 

Attorneys  for  defendants,  WaUcer  and  Bone,  for 
Ellis  and  Field,  Liverpool. 
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Baportod  lij  J.  Shobit,  M.  W.  Mokxllab,  Esqxi.. 
BuriBten-at-Law. 

Nov.  27, 1871 ;  Jan.  24, 1872. 

OOBT  V.  PaTTON. 

Marine    cuswcifMe — Ooncecdment — Knowledge    of 

(usurer  only  after  (ngreement  to  cuiure. 
h  an  action  upon  a  poUcy  of  marine  aseuranoe, 
the  plaintij^B  replied  to  a  plea  of  the  coneealment 
of  a  mcUerialfact  that,  before  they  had  knowledge 
of  the  fact,  their  agent  had  entered  into  an  agree' 
meni  with  the  defendaoht  to  effect  this  assurance, 
and  that  if  they  had  communieaied  the  fact  to  the 
defendant  when  they  first  knew  it,  he  would  sHU 
in  honour,  conscience,  cmd  good  faith  ha/ve  been 
hound  to  suhserihe  his  name  to  thepoUcy  sued 
upon. 
End,  upon  the  authority  of  the  decision  of  this  court 
in  lonides  v.  The  Paoifio  Insurance  Company 
{LEep.  6  Q.  B,  674;  ante,  p.  141),  that  if  the 
practice  of  merchants  were  as  alleged,  therepUca- 
Hon  was  a  good  answer  to  the  plea. 
This  was  a  demnrrer  to  a  replication. 

The  declaration,  which  set  oat  a  policy  of  marine 
insmanoe  apon  the  ship  Oeylon,  averred  a  cotal  loss 
by  perils  insured  against. 

The  sixth  plea  stated  that  at  the  time  of  the 
making  of  the  said  policy  of  insurance  as  in  the 
declaration  mentioned,  the  plaintiffs  concealed 
from  the  defendant  a  fact  then  known  to  the 
plaintiffs,  and  not  known  to  the  defendant,  and 
material  to  the  said  risk,  that  is  to  say,  that  the 
said  ship  having  set  sail  and  departed  on  the  said 
voyage  with  the  said  goods  on  board,  had  met  with 
an  accident  and  misfortune  whilst  proceeding  on 
the  said  voyage. 

The  second  replication  to  the  sixth  plea  stated 
that  before  the  plaintiffs  bad  any  knowledge  of  the 
material  fact,  they,  being  at  a  distance  from  the 
defendant,  by  a  letter  written  by  them  to  their 
agent,  instructed  their  said  agent  to  effect  the  said 
insurance,  and  the  plaintiffs  said  that  they  had  no 
knowledge  of  the  said  material  fact  until  after 
the  lapse  of  a  reasonable  time  for  their  agents  to 
agree  with  an  underwriter  or  underwriters  to 
insure  the  said  goods,  and  to  settle  with  him  or 
them  the  terms  and  premium  on  and  for  which  the 
saidjinsaiunce  should  be  effected :  and  the  plaintiffs 
said  that  in  the  ordinary  course  of  business  their 
aaid  agent  ought  to  have  agreed  and  settled  as 
aforesaid,  before  they,  the  plaintiffs,  knew  of  the 
said  material  fact;  and  the  plaintiffs  said  that 
before  they  knew  the  said  fact  the  said  agent  did 
apply  to  the  defendant  as  such  underwriter  as 
aforesaid  to  insure  the  said  goods  and  settled  and 
ftmnged  with  the  defendant  the  terms  and  pre- 
mium on  and  for  which  the  defendant  would  insure 
the  same;  and  the  defendant  made  a  binding 
Agreement  with  the  said  agent  to  insure  the  same 
on  those  terms,  and  for  that  premium,  and  became 
m  honour,  conscience,  and  good  faith,  though  not 
in  law,  bound  to  submit  a  policy  for  insuring  the 
■aid  goods  on  those  terms  and  for  that  premium ; 
and  the  plainUffs  said  that  if  the  said  material  fact 
ind  plaintiffs'  said  knowledge  of  it  and  the  premises 
aforesaid  had  afterwards  been  made  known  to  the 
defendant,  he  would  still  in  honour,  conscience^ 
ftod  good  faith,  have  been  bound  to  subscribe  him- 
■elf  to  the  plaintiffs  for  such  a  policy  as  aforesaid ; 
and  the  pkintLffs  said  that  the  policy  in  the  deolara- 
VoL.  L  N.  S. 


tion  mentioned  was  the  policy  which  the  defendant 
was  so  bound  to  subscribe  as  aforessid ;  and  the 
plaintiffs  said  that  they,  the  plaintiffs,  knowing  as 
the  fact  was,  that  in  due  course  of  business  at  the 
time  when  thev  first  had  knowledge  of  the  said 
material  fact,  either  a  policy  for  insuring  the  said 
goods  in  pursuance  of  their  instructions  would  be 
effected  or  that  such  an  agreement  would  be  made 
by  some  underwriter  or  underwriters  which  would 
in  honour,  conscience,  and  good  faith  bind  him  or 
them  to  subscribe  a  policy  for  effecting  the  said  in- 
surance, did  in  good  faith  abstain  from  communi- 
cating the  said  material  fact  to  their  said  agent,  or 
to  the  defendant,  which  is  the  concealment  in  the 
sixth  plea  mentioned. 

Watkin  WilUams,  for  defendant,  supported  the 
demurrer. 

Butt,  Q.  0.  (with  Shield),  contra. 

The  arguments  sufficiently  appear  from  the  con- 
sidered judgment  of  the  court. 

Owr.  adv.  wit. 

Jam,.  24.— Blackbusn,  J.  delivered  the  judgment 
of  the  court  (Blackburn,  Mellor,  and  Lush,  JJ.). 
The  declaration  in  this  case  was  on  a  marine  policy 
of  insurance.  The  sixth  plea  was  that  at  the  time  of 
the  making  of  the  policy  the  plaintiffs  concealed 
from  the  defendant  a  material  fact  then  known  by 
the  plaintiffs,  and  not  Known  to  the  defendant. 
There  is  a  second  replication  to  this  plea,  to  which 
there  is  a  demurrer,  which  was  argued  in  the 
sittings  after  last  term  before  my  brothers  Mellor 
and  Lush,  and  myself,  by  Mr.  W.  Williams  for  the 
defendants,  and  Mr.  Butt  for  the  plaintiff.  From 
the  statement  of  the  counsel  we  learn  that  the  re- 
plication was  intended  to  confess  the  plea,  and 
assert  by  way  of  avoiding  it  that  the  plaintiffs  had 
no  knowled^  of  the  material  fact  till  after  the 
slip  was  initialled,  and  to  aver  as  a  fact  what  was 
assumed  in  the  judgment  of  this  court  in  lonides 
V.  The  Pacific  Insurance  Oompany  (L.  Brcp.  6  Q.  B. 
674;  ante,  p.  141).  that  the  slip  is  in  practice, 
and,  according  to  the  understanding  of  those 
engaged  in  marine  insurance,  the  complete  and  final 
contract  between  the  parties,  fixing  the  terms 
of  the  insurance  and  the  premium,  and  neither 
party  can,  without  the  assent  of  the  other,  deviate 
from  the  terms  thus  agreed  on  without  a  breach  of 
£Edth,  though  for  fiscal  purposes  the  Legislature 
have  enacted  that  this  contract  shall  noo  be  en- 
forceable at  law  or  in  equity.  Some  doubt  was  en- 
tertained whether  the  replication  did  really  raise 
the  question,  and  leave  was  offered  to  the  plaintiffs 
to  amend  on  the  usual  terms,  of  which,  however, 
they  declined  to  avail  themselves.  We  think  that 
the  replication,  as  it  stands,  would  be  proved  by 
procrf  of  the  facts  which  we  have  just  stated.  The 
preotice  and  understanding  of  merchants  are  not 
matters  of  law,  and  it  is  open  to  the  defendants  at 
the  trial  to  contend  on  the  traverse  of  this  replica- 
tion that  the  practice  and  understanding  are  not 
such  as  averred,  but  on  this  demnrrer  we  must 
ti^e  it  to  be  tn^y  Aated ;  and  that  being  assumed, 
the  question  must  be  determined  whether  this 
excuses  the  concealment  of  a  fact  which  came 
to  the  knowledge  of  the  plaintiffs  after  the 
execution  of  the  slip,  and  before  the  policy 
was  made.  Mr.  Williams  quoted  authorities  to 
show  that  the  assured  must  use  due  diligence  to 
make  his  agents,  who  aie  negotiating  a  policy, 
aware  of  all  material  facts  which  freshly  came  to 
his  knowledge  preceding  the  negotiation,  nor  do       t 
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we  at  all  qnestion  this  doctrine.  On  the  other 
hand  it  is  quite  clear  that  there  is  no  obligation  to 
disclose  anj  matter  which  first  comes  to  the  know- 
ledge of  the  assured  after  the  policy  is  made,  and 
we  cannot  doubt  that  if  there  was  a  complete  con* 
tract  to  execute  a  policjr  enforceable  in  a  court  of 
equity,  which  the  slip  in  America  appears  to  be 
(1  Duer,  107),  the  court  of  equity  would  compel  the 
party  to  execute  the  policy  as  of  the  date  when  he 
was  bound  to  have  executed  it,  notwithstanding 
any  intervening  fticta,  on  the  principle  that  in 
equity  the  thing  is  considered  as  done  when  it 
ought  to  have  been  done.  (See  as  to  a  subsequent 
fire  Paine  v.  MeUor,  6  Yes.  349).  The  non-dis- 
closure of  a  fact  after  the  policy  was  made  in 
equity  could  have  no  more  effect  than  a  similar 
non-disclosure  after  it  was  made  in  law.  The 
present  is  an  intermediate  case,  and  the  question 
which  must  now  be  determined  seems  to  us  to  be 
whether  after  the  negotiation  is  complete  and  the 
contract  made  in  &ct»  and  in  good  &ith,  and  the 
underwriter  is  under  a  moral  obligation  to  exe- 
cute a  formal  policy,  the  insured  is  lx>und  by  good 
fiftith  to  give  information  to  the  assurer  of  a  matter 
which  would  make  him  aware  that  lus  bargain 
was  a  bad  one, — information  which  ought  to  have 
no  effect  on  him,  but  would  expose  him  to  a 
temptation  to  break  his  contract,  which  as  far  as 
the  law  is  concerned  he  may  do  with  impunity, 
because,  for  fiscal  purposes  the  Legislature  has 
forbidden  the  court  either  of  law  or  equity  to 
enforce  the  centractl  To  the  question  thus  stated, 
the  answer  seems  obvious,  that  he  is  not  bound  to 
lead  his  neighbour  into  temptation.  Until  lately 
no  question  of  this  sort  could  be  raised  in  any 
court,  for  the  rules  of  evidence  required  that  the 
contract  being  written  should^ be  proved  by  the 
production  of  the  writing,  i.  6.,  the  slip,  and  Lord 
EUenborough,  in  Warwick  v.  8lade,  3  Camp.  127, 
accurately  expressed  the  effect  of  the  statutes  then 
in  force,  when  he  said :  **  Tbe  revenue  laws  forbid 
me  to  look  to  what  is  called  the  slip,"  and  such 
continued  to  be  the  law  down  to  and  iJber  the  time 
when  Xeno8  v.  Wickham  (L.  Bep.  2  E.  ^  Ir. 
App.  296;  16  L.  T.  Bep.  N.  S.  800;  2  Mar. 
Law  Gas.  0.  S.  537)  was  argued  in  the  House 
of  Lords,  and  the  judges  who  (on  the  8th  May 
1867)  gave  their  opinions  in  the  House  of  Lords, 
used  language  showing  that  they  thought  that  the 
law  was  as  stated  by  Lord  EUenborough ;  and 
so  it  was.  These  passages  were  quoted  and  relied 
on  in  the  argument  before  us.  But  in  that  very 
year,  on  the  3l8t  May  1867,  the  30th  Vict.  c.  23, 
received  the  royal  assent.  This  statute  was  not 
brought  to  the  notice  of  James,  Y.C.,  in  Oouison 
V.  Mackenzie  (L.  Bep.  8  Eq.  368.)  According  to  the 
oonstmction  put  upon  it  by  this  court  in  lonidee 
V.  Pacific  IneuTonee  Oompany,  that  Act  completelv 
changed  the  law  and  repealed  all  those  Acts  which 
had  ordered  that  the  slip  was  not  so  much  as  to  be 
looked  at  in  a  court  of  justice,  and  put  it  on  a  foot- 
ing very  similar  to  that  of  an  unsigned  memo- 
randum of  a  contract  within  the  Statute  of  Frauds, 
or  a  lease  for  more  than  three  years  not  under  seal, 
viz.,  that  it  was  void,  and  not  enforceable  at  law  or 
in  equity,  but  might  be  given  in  evidence  where- 
ever,  though  not  valid,  it  was  material.  It  is  open 
to  the  plaintiffs  in  a  court  of  error  to  qnestion  the 
accuracy  of  the  reasoning  on  which  the  judgment 
in  lonidee  y.  Pacific  Ineurance  Oompamy  pro- 
ceeded, but  we  think  that  whilst  it  stands  unre- 
versed, it  leads  irresistibly  to  the  conclusion  that 


the  judgment  in  the  present  case  should  be  for  the 
plaintifEs.  Judgment  for  ihe  pladnUlfs. 

Attorney  for  phiintiffs,  J.  McDiarmid, 
Attorneys  for  defendant,  Ingledewt  Ince  and 
Qreening. 


OOVBT  or  SXCKSQVSB. 

B«portsd  Iv  T.  W.  Bawdim  isd  H.  Imnm,  Bsqn., 
BftRi«ten-at-Law, 

Saturday,  Jan.  27, 1872. 
Jahbsv.The  London  and  South-Wsstben  Railway 

OOHPANT. 

Proh4bitian  io  the  Oourt  of  AdmiraUy-^OoUieion 
at  sea — LimitaJtion  of  hahxUty— Power  of  Ad' 
niiralty  Oourt  to  stay  actions — JwriedicHon^ 
Action  for  negligence. 

The  High  Court  of  AdmiraUy  is  not  created  by  the 
statutes  emtending  its  jurisdiction  to  a  Superior 
Court  so  as  to  take  away  from  the  Superior  Courts 
ai  Westminster  ike  power,  which  they  undoubtedUi 
possessedbefore  those  stalu4es,qf  issuing  aprohibi* 
tion  to  the  court. 

Smith  V.  Brown,  ante  p.  56,  approved  of. 

By  sect.  514  of  the  Merchant  Shipping  Act  1854  (17 
jr  18  Vict.  c.  104)  it  is  enacted  that  in  cases  where 
any  UahiUty  has  been  incurred  by  any  owner  in 
respect  of  loss  of  life  or  loss  for  damage  to  ships, 
boats,  or  goods,  several  claiins  are  m^j^  or  apprs' 
hended  in  respect  of  such  Uahility,  then  it  shaUbe 
lavafutfor  the  Court  of  Chancery  to  entertain  pro- 
ceedmgs  at  the  suit  of  the  shipoumer  for  deter- 
mining  the  amount  of  such  Uainliiy  and  for  the 
distribution  of  euch  amount  raieablu  amongst  the 
several  claimants,  withpowerfor  such  court  to  etop 
aU  actions  and  suits  pending  in  any  other  court 
in  relation  to  the  same  subject  matter. 

By  sect  54  of  the  Merchant  Shipping  Acts  Amendr 
ment  Act  1852  (25  ^  26  Vict,  c  63)  suhstUutedfor 
the  Merchant  Shipping  Act  1854,  sect  hO,it  is 
enacted  that  the  owners  of  any  ship  are  not  liable 
for  loss  of  Ufe,  whether  alone  or  toaether,  with  loss 
of  or  damage  to  ships,  boats,  goods,  merchandise, 
or  other  things,  to  an  aggregate  am^mnt  eooeeding 
151.  per  ton  on  the  ships  tonnage.  By  the  Admi' 
raUy  Oourt  Act  1861  (24  Vict,  c  10),  sect.  13,  U  is 
enaited  that  ^*  whenever  any  ship  or  vessel,  or  the 
proceeds  thereof,  are  under,  arrest  of  the  High 
Court  of  Admiralty,  the  sadd  court  shall  h(we  ^ 
same  powers  as  are  conferred  upon  the  High  Court 
of  Chancery  in  England  by  the  ninth  part  of  the 
Merchant  Shipping  Act  1854." 

Togivethe  AdmiraUy  Court  jurisdiction  to  enterUdn 
a  suit  for  limitation  of  Uability,  the  ship  or  the 

.  proceeds  thereof,  or  at  least  an  equAvaXent  for  the 
value  of  the  ship,  must  be  under  arrest  of  the 
Admiralty  Court 

The  payment  into  court  in  a  collision  suit  of  a  fum  of 
money  equal  to  the  amount  in  which  the  suit  is  tn- 
stUuted  in  Ueu  of  bail,  the  ship  having  been 
totaMy  lost  in  the  collision,  is  not  such  an  equiva' 
lent  as  will  give  the  AdmiraUy  Oourt  jurisaietiom 
to  entertain  a  suit  by  the  shipowner  for  limitation 
of  UahilUy. 

Even  the  payment  into  court  after  the  institution  of 
the  limitation  suit  of  an  aggregate  amount  of  15t 
per  ton  on  the  ship's  tonnage  will  not  give  the  court 
jurisdiction  in  such  a  case. 

Before  the  Court  of  Admiralty  can  have  jurisdiction 
to  entertain  a  suit  for,  ana  to  declare  persons  en* 
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ikUd  to,  limiUd  UdbUUyt  the  plainHff$  in  thai  suit 
muii  make  an  absolute  and  unqualiAed  admission 
of  their  UahUity,  hut  (per  Kelly,  0,B.)  as  the  Oourt 
of  Admiralty  has  jurisdiction  to  hear  causes  of 
ooUition  and  to  decide  the  liability  of  the  persons 
daiminglimitation,  and  as  the  exa^^ period  of  the 
suit  when  such  admission  must  he  made  is  rather 
a  question  of  procedure,  such  admission  need  not 
he  made  at  the  inslituiion  of  the  suit,  hut  must  be 
made  before  a  decree  can  be  given, 

Theplaintiff  took  a  ticket  of  the  London  and  South* 
Western  Bfailway  Company,  to  be  conveyed  by 
them  from  London  to  Chiemsey,  and  when  on  his 
journey  in  the  company's  vessel,  the  NormaDdy, 
between  Sovihampton  and  Ouamsey,  a  collision 
took  place  between  this  vessel  and  a  vessel  called 
the  Mary,  in  consequence  of  which  the  plaintiff 
lost  his  luggage,  and  the  Normandy  sank  to  the 
hottom  of  the  sea.  Cross-suits  were  then  in^ 
stituted  in  the  Oourt  of  Admiralty  by  the 
owners  of  both  the  Normandy  and  Mary,  each 
alleging  negligence,  the  owners  of  the  Normandy 
paying  into  court  5000{.»  the  sum  in  which  the 
suit  against  them  was  instituted,  in  lieu  of  bail ; 
and  an  action  was  conmenced  in  this  court 
{Exchequer)  by  the  present  plaintiff  against 
ike  defendants,  as  owners  of  the  Normandy,  and 
oiker  actions  by  other  passengers  were  also 
eommeneed  against  them  for  losses  sustair^  by 
ike  collision.  The  owners  of  the  Normandy  in- 
iiituted  a  suit  for  limitaiion  of  liabilUy,  and,  in 
their  proceedings  in  the  Court  of  Admiralty, 
undertook  that  if  the  court  should  find  the 
Normandy  solely  to  blame,  or  find  both  the 
Normandy  andthe  Mary  to  blame  for  the  collision, 
they  would  in  the  other  actions  admit  liability 
to  such  plaintiffs  as  might  prove  their  title  to  sue, 
omJ  they  prayed  the  court  to  pronounce  that  the 
plaintiffs,  if  liable,  were  not  liable  to  an  aggregate 
tonnage  of  the  Normandy,  and  that  they  might 
be  at  liberty  to  pay  into  court  thai  sum  with 
interest,  and  thai  all  further  proceedings  in  the 
said  actions  should  be  stayed,  ^c.  Thereupon  the 
Court  of  Admiralty,  after  hearing  the  counsel  of  the 
parlies  in  the  suits  in  that  court,  ordered  that  all 
actions  should  be  stayed,  the  'owners  of  the 
Normandy  undertaking  to  admit  liability  %n  all 
swh  actions,  as  soon  as  the  court  should  have  pro- 
notmcedfor  the  damages  proceeded  for  in  the  suit 
before  it.  The  decree  pronounced  by  the  court 
itated  thai  the  court  had  jurisdistion  to  entertain 
the  cause,  and  that  tlie  owners  of  the  Normandy 
were  entitled  to  limited  liability,  according  to  the 
provisions  of  the  Merchant  Shipping  Act  1854 
and  the  Merchant  Shipping  Act  1862,  and  that 
if  answerable,  they  were  only  so  in  damages  to 
an  amount  not  exceeding  63762.,  being  at  the 
rate  of  Ibl.  for  ecLch  ton  of  the  registered  ton- 
nage,  and  the  owners  were  ordered  to  pay  into 
court  that  sunn,  together  with  interest.  The  court 
also  decreed  the  Normandy  to  have  been  solely  to 
blame  for  the  collision.  The  defendants  accor* 
dingly  paid  into  court  the  said  sum  of  63762. 

The  plaintiff  in  the  action  in  this  court  having 
applied  for  a  rule  to  prohibit  the  Court  of  Ad- 
miraity  from  further  proceeding  in  the  suit  and 
from  further  proceeding  to  enforce  and  issue  any  in^ 
jwnction  to  restrain  the  plaintiff^ from  prosecuting 
his  action  in  this  court,  the  court  directed  him 
to  declare  in  prohibition,,  which  he  aooordvngly 
did,  and  the  foregoifhg  fcicts  having  been  set  otU 


in  the  dedaroMon  and  the  defendants*  plea,  the 
plaintiff  demwrred  to  such  plea. 
Held,  first,  that  a  prohibition  would  Uefrom  this 
court  to  the  Oourt  of  Admiralty ;  secondly.  Thai 
OA  neither  the  vessel  nor  the  proceeds  thereof  wa^ 
or  were  under  arrest  of  the  Court  of  Admiralty, 
as  enacted  by  sect.  13  of  the  24  Vict.  c.  10,  the 
Court  of  Admiralty  hcui  no  jurisdiction. 
Per  Kelly,  C.B. — That  had  an  equivalent  for  the 
ship  been  brought  into  court,  Oiat  would  have 
given  the  Court  of  Admiralty  jurisdiction,  but 
that  a  paymeni  into  court  of  50002.  in  lieu  of 
bail  could  not  be  taken  as  an  equivalent  for  the 
valtAC  of  the  ship.  If  at  the  time  of  the  institution 
of  the  suit  a  sum  equal  to  152.  per  to^h  on  the 
ship's  tonnage  had  been  in  court,  that  might  have 
been  an  eqwvalent.  Also  that  the  culmission  of 
liability  should  be  an  absolute  and  not  a  qualified 
admission. 
Per  Martin,  B. — ThcU  the  suit  of  limited  liability 
should  be  a  simple  one  of  itself,  and  that  the 
plaintiff  in  the  present  action  shotdd  have  been  a 
party  to  it. 
Q'Hcere,  Whether  the  Oourt  of  Admiralty  had  any 

jurisdiction  over  such  a  cause  of  action. 
In  a  former  term  a  rule  had  been  obtained  by  the 
plaintiff  calling  npon  the  defendants  and  the  judge 
of  the  High  Court  of  Admiralty  to  show  oanse 
why  they  should  not  be  prohibited  from  further 
proceediufl:  in  a  certain  suit  in  the  said  oourt  called 
the  Normandy,  and  numbered  5366,  to  the  injury 
of  the  said  plaintiff,  and  why  they  should  not  l>e 
prohibited  from  further  proceeding  to  enforce  and 
issue  any  injunction  to  restrain  the  said  plaintiff 
from  prosecuting  a  certain  action  in  this  court  in 
which  the  said  plaintiff  is  the  plaintiff  and  the 
said  company  are  the  defendants,  on  the  ground 
that  such  suit  and  proceedings  are  without  juris- 
diction, or  in  excess  of  jurisdiction,  and  why  the 
said  company  should  not  pay  the  costs  of  and 
occasioned  by  this  rule. 

Upon  the  argument  of  that  rule,  the  court 
directed  the  plaintiff  to  declare  in  prohibition, 
which  he  accordingly  did  as  follows. 

The  dAolaration  in  prohibition  stated  that  the 
defendants  were  common  carriers  of  passengers 
with  their  luggage  from  London  to  Guernsey,  and 
the  plaintiff  became  a  passenger  with  his  luggage 
to  be  conveyed  from  London  to  Guernsey,  and 
that  afterwaras  the  plaintiff  was  safely  oonveyed 
to  Southampton  for  a  portion  of  his  journey,  but 
that  whilst  the  plaintiff  was  being  carried  by  the 
defendants  in  and  upon  a  certain  steam  vessel 
called  the  Normandy,  the  said  vessel,  by  and 
through  the  negligence,  misconduct,  and  actual 
default  of  the  defendants,  came  into  collision  with 
a  certain  other  steam  vessel  called  the  Mary, 
whereby  the  said  steam  vessel  the  Normandy  was 
so  damaged  that  it  sank,  and  by  reason  of  the  pre- 
mises the  plaintiff  was  cast  into  the  water  and 
injured,  and  his  luggage  was  lost,  &c. ;  and  that 
afterwards  he  brought  an  action  in  the  Exchequer 
of  Pleas  against  the  defendants  to  recover  dami^es 
in  respect  of  the  premises,  and  declared  against 
the  defendants  in  the  said  action.  The  declara- 
tion jn  prohibition  then  set  out  the  declaration  in 
the  action,  which  was  in  substance  the  same 
as  above,  claiming  as  damages  2002.  To  the 
declaration  in  the  action  the  defendants  pleaded 
first.not  guilty ;  secondly,that  the  luggage  delivered 
to  them  was  received  subject  to  the  condition  that 
they  should  be  exempt  from  liability  for  any  loss 
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or  damages  which  might  arise  dnring  the  oarriage 
of  snoh  mgsage  by  sea  from  the  act  of  God,  the 
Queen's  enemies,  fire,  accidents  from  machinery, 
boilers  and  steam,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever,  and  that  the 
loss  of  the  said  Inggage  arose  daring  the  carriage 
of  the  same  by  sea,  from  dangers  and  accidents  of 
the  sea  and  navigation  within  the  meaning  of  the 
above  condition.  To  which  pleas  the  plaintiff 
replied,  taking  and  joining  issue  and  |;iving  notice 
of  trial.  The  declaration  in  prohibition  further 
stated  that  afterwards,  on  the  9th  June  1870,  the 
defendants  commenced  a  certain  suit  of  limitation 
of  liability  in  the  High  Court  of  Admiralty,  which 
suit  was  named  the  Normandy,  No.  5366,  against 
Edward  Jordan  Hough  and  others,  the  owners  of 
the  said  steamship  the  Mary,  and  against  the 
owners  of  the  cargo  of  the  said  steamship,  and 
against  all  and  every  other  person  or  persons 
interested  in  the  said  steam  vessels  the  Mary  and 
the  Normandy t  or  having  any  right,  claim,  or  in- 
terest whatsoever  with  reference  co  or  arising  out  of 
the  collision  aforesaid,  and  that  the  defendants 
afterwards  presented  and  filed  a  petition  in  the 
said  suit  (see  8  Mar.  Law  Cas.  O.  S.  519.)  The 
declaration  in  prohibition  then  set  out  such 
petition,  which  stated,  amongst  other  facts,  that 
the  defendants  were  owners  of  the  said  vessel 
called  the  Normandy,  of  the  tonnage  of  425*05  tons ' 
without  deduction  being  made  on  account  of  engine 
room ;  that  at  midnight  on  the  16th  March  1870 
the  Normand/y,  laden  with  a  cargo  of  funeral 
merchandise  and  carrying  Her  Majesty's  mails  and 
with  about  thirty  persons  as  passengers  on  board 
left  Southampton  for  Jersey,  and  that  on  the  morn- 
ing of  the  17th  the  Normandy  came  into  collision 
with  the  3f  or^  and  sank,  and  that  in  consequence  the 
master  and  many  of  the  passengers  and  crew  of  the 
Normandy,  and  their  luggage  and  effects,  were  lost, 
and  also  that  the  Mary  was  damaged,  and  her 
cargo,  in  &ct,  lost ;  that  the  said  collision  occurred 
without  the  actual  fault  or  privity  of  the  plaintiffs 
— the  owners  of  the  Normandy;  that  on  the  13th 
April  1870,  a  ea/veat  warrant  against  the  arrest  of 
the  Ma/ry  was  filed  in  the  Court  of  Admiralty  by 
the  owners  of  the  Mary,  they  undertaking  to  give 
bail ;  that  on  the  7th  May  1870,  a  oaase  of  damage. 
No.  5347,  was  instituted  in  the  said  Court  of 
Admiralty  against  the  Ma/ry  by  the  plaintiffs,  the 
owners  of  the  Normandy ;  and  that  on  the  2lBt 
May  a  cause  of  damage,  No.  5359,  was  instituted 
in  the  Court  of  Admiralty  against  the  owners  of 
the  Normandy,  on  behalf  of  the  owners  of  the 
Mary  and  the  owners  of  her  car^,  to  recover 
dami^es  by  reason  of  the  said  collision,  and  on  the 
30th  May  an  appearance  was  entered  in  the  latter 
suit  by  the  defendants,  and  the  sum  of  50002.,  the 
amount  in  which  such  suit  bad  been  instituted, 
was  paid  into  court  in  lieu  of  bail ;  that  actions  have 
been  brought  against  the  plaintiffs,  the  owners  of 
the  Normandy,  in  respect  of  loss  of  and  damage  to 
goods  on  board  the  Normandy  at  the  time  of  the 
said  collision,  and  they  have  reason  to  believe  that 
other  actions  and  suits  will  be  brought  and  insti- 
tuted air  ainst  them  for  the  recovery  of  damages  in  re- 
spect of  lots  of  life  of  persons  on  board  theNormandy, 
and  loss  and  damage  to  goods  on  board  the  Nor' 
mandy,  and  goods  on  board  the  Mary  at  the  time 
of  the  collision ;  that  the  value  of  the  Normandy  at 
the  time  of  the  said  collision  at  15L  sterling  for 
every  ton  of  the  gross  registered  tonnage  is  pre- 


sumed to  be  insufficient  to  answer  the  claims  in 
the  said  suite  or  actions ;  that  the  plaintiffs,  the 
said  owners  of  the  Normandy,  undertake  that  if 
the  Court  of  Admiralty  should,  in  the  said  suit. 
No.  5359,  find  the  Normandy  solely  to  blame,  or 
find  both  the  Normandy  and  the  Mary  to  blame 
for  the  aforesaid  collision,  they  will,  in  the  said 
other  actions  and  suits,  admit  liability  to  such 
plaintiffs  as  may  prove  their  title  to  sue  in  such 
other  actions  and  suits.  The  petition  then  prayed 
the  judge  of  the  Admiralty  Court  to  pronounce  that 
the  plaintiffs,  if  liable,  are  not  liable  in  damages  in 
respect  of  loss  or  damage  to  ships,  goods,  mer- 
chandise, or  other  things,  or  in  respect  of  loss  of 
life  or  personal  injury,  to  an  aggregate  amount 
exceeding  15L  for  each  ton  of  the  gross  regis- 
tered tonnage  of  the  Normandy,  and  that  the 
plaintifb  may  be  at  liberty  to  pay  into  the  registry 
of  the  court  such  aggregate  amount,  together  with 
interest,  at  4  per  cent.,  from  the  date  of  the  colli- 
sion to  the  day  of  the  payment  into  court,  and  that 
all  further  proceedings  in  the  said  suits  and 
actions,  with  the  exception  of  the  said  suits  num- 
bered respectively  5347  and  5359,  be  stayed,  &c. 
The  declaration  in  prohibition  then  set  out  the 
answer  of  the  owners  of  the  Mary,  denying  all 
blame  on  their  parts,  and  denying  the  jurisdiction 
of  the  Court  of  Admiralty  to  grant  the  prayer  of 
the  petition.  The  declaration  further  stated  that 
on  the  4th  June,  1870,  the  judge  of  the  Court  of 
Admiralty,  having  heard  counsel  for  the  plaintiffs 
and  defendants  in  the  foregoing  suits,  ordered 
that  all  actions  and  suits  pending  in  any  other 
court  in  relation  to  the  subject  matter  of  that 
suit — ^to  wit,  the  liability  of  the  owners  of  the  vessel 
Normandy,  the  plaintiffs  in  this  suit,  in  respect  of 
tbe  loss  of  life,  or  personal  injury,  or  loss  or 
damage  to  ships,  goods,  merchandise,  or  other 
things,  on  the  occasion  of  a  collision  which  oc- 
curred on  or  about  the  17th  March,  1870,  between 
the  said  vessel  Normandy  and  a  vessel  called  the 
Mary — be  stopped ;  the  plaintiffs,  b^  their  counsel, 
undertaking  to  admit  their  liabihty  in  all  such 
actions  and  suits  as  soon  as  the  court  shall  have 
pronounced  for  the  damage  proceeded  for  in  the 
cause  pending  in  this  court,  entitled  The  Nor» 
mandy  (5359),  or  for  a  moiety  of  such  damage ; 
and  that  afterwards,  on  the  14th  July  1870, 
the  judge  made  a  decree  or  order  in  the 
said  suit,  which  was  set  out  (see  3  Mar. 
Law  Cas.  O.  S.  519).  The  decree  stated  that 
the  judge  pronounced  that  the  court  had 
jurisdiction  to  entertain  the  cause  and  that 
the  owners  of  the  Normandy  are  entitled  to 
limited  liability  according  to  the  provisions  of 
the  Merclumt  Shipping  Act  1854,  and  the  Mer- 
chant Shipping  Act  Amendment  Act  1862 ;  and 
that,  in  respect  of  the  loss  occasioned  by  the  col- 
lision, the  owners  of  the  Normandy,  if  answerable, 
are  only  so  in  damages  to  an  amount  not  exceed- 
ing 6376Z.,  being  at  the  rate  of  15Z.  for  each  ton  of 
the  registered  tonnage;  and  he  ordered  the 
owners  to  pay  into  court  that  sum,  together 
with  interest  thereon  at  the  rate  of  4  per  cent, 
and  he  condemned  the  plaintiffs  in  the  costs 
of  the  suit.  The  declaration  in  prohibition  then 
set  forth  that  the  defendants  in  the  present 
action  afberwards  applied  to  the  Court  of 
Admiralty,  and  took  proceedings,  and  are  oon- 
tinuing  to  take  proceedings,  to  induce  the  said 
court  to  issue  a  further  injunction  directed  to  the 
plaintiff  to  restrain  him  from  proceeding  with  the 
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said  aotion  in  the  said  Gonrt  of  Excheqner  of  Pleas, 
and  haye  not  ceased  to  prosecnte  the  said  applica- 
tion, and  that  at  the  several  times  of  the  oom- 
mencement  of  the  said  snit  in  the  said  ooart,  and 
of  the  said  order  and  decree  and  application,  the 
said  ship,  the  Normandy,  was  not,  nor  were  any 
proceeds  thereof,  ander  the  arrest  of  the  said  court, 
nor  were  the  said  NormcMdy,  or  any  proceeds 
thereof  since  the  commencement  of  such  suit,  ander 
snch  arrest,  and  that  the  plaintiff  was  not  ever  the 
plaintiff  or  defendant  in  any  suit  in  the  said  court, 
and  that  the  citation  in  the  said  suit  was  not 
served  on  the  plaintiff,  nor  any  other  process  of 
the  said  court,  previously  to  the  service  of  or  other 
than  the  said  order  of  the  4th  June  1870,  and  that 
aooording  to  the  law  of  Enicland  the  cognisance  of 
the  said  suit  called  The  Normandy,  No.  5366, 
belongs  not  to  the  High  Gonrt  of  Admiralty,  and 
that  the  said  court  has  no  power  or  authority  to 
entertain  the  petition  of  the  pUintiffs  in  such  suit, 
or  the  said  application,  or  for  an  injunction,  or  to 
make  any  such  order  as  is  hereinbefore  stated,  or 
any  order  or  injunction  in  the  said  suit  in  the 
said  High  Court  of  Admiralty,  or  otherwise  to 
restrain  the  plaintiff  prosecuting  his  said  aotion  in 
the  said  Court  of  Exchequer  of  Pleae,  &c.  The 
declaration  concluded  by  prayiog  for  a  writ  of  pro- 
hibition to  the  judge  of  the  Court  of  Admiralty  to 
prohibit  him  from  enforcing  or  issuing  any  injunc- 
tion to  restrain  the  said  plaintiff,  or  further  to 
hold  plea  before  him  in  anywise  touching  the  pre- 
mises aforesaid,  or  proceNsd  further  on  the  said 
petition  or  in  the  said  suit  in  anywise  against  or  to 
the  detriment,  loss,  or  damage  of  the  plaintiff. 

To  this  declaration  in  prohibition  the  defendants 
pleaded,  admitting  all  the  introdactory  averments 
of  the  plaintiff,  and  alleging  that  on  the  29th  July 
1870,  the  before- mentioned  two  causes  of  damage 
having  come  on  for  hearing,  the  Court  of  Admiralty 
gave  iadgment  againstthe  defendants,  and  decreed 
the  defendants'  said  vessel  Normandy  solely  to 
blame  for  the  said  collision,  and  on  the  4th  Aug. 
the  defendants  paid  into  court,  in  the  said  suit  of 
limitation  of  liability,  the  sum  of  6473Z.  lU.,  being 
the  sum  of  63762.  together  with  proper  interest, 
for  distribution  rateably  among  the  several 
claimants,  and  thereupon  admitted  their  liability  in 
pnrsoance  of  the  uadertaking  of  their  counsel,  as 
stated  in  the  said  order  of  the  4th  June  1873.  The 
plea  then  set  oat  the  various  proceedings  which 
were  afterwards  taken  in  the  suit  of  limited 
liability.  It  further  stated  that  on  the  22nd  Nov. 
1870  the  defendants  moved  the  Court  of  Admiralty 
to  restrain  the  plaintiff  from  prosecuting  his  said 
aotion  at  law  against  the  defendants,  and  the  court, 
having  heard  the  plaintiff  by  his  counsel,  took  time 
to  deliberate ;  and  that  the  motion  for  the  present 

Chibition  having  subsequently,  on  the  24th  Nov., 
n  made,  and  a  rule  nisi  having  been  granted, 
the  judge  of  the  Admiralty  Court  declined  to  make 
any  order  on  the  said  motion  pending  the  pro- 
ceedings of  prohibition  in  this  court.  The  plea 
concluded  by  averring  jurisdiction  in  the  said 
Court  of  Admiralty. 

To  this  plea  the  plaintiff  demurred. 

The  plaintiff's  points  of  argument:—!.  The 
plea  does  not  show  any  jnrisdiction  in  the 
Court  of  Admiralty  to  entertain  the  suit  in  that 
court,  or  to  make  any  injonction  staying  the  plain- 
tiff's aotion  for  damages.  The  Court  of  Admiralty 
has  no  jurisdiotion  to  entertain  the  suit  for  limitai 
tion  of  liability,  for  the  foUowing  reasons.    2.  The 


jurisdiction  of  the  court  quoad  hoc  ia  entirely 
founded  on  the  24  Yiot.  c.  10,  s.  13,  and  unless  the 
ship  or  its  proceeds  were  under  the  arrest  of  the 
court  it  could  have  no  jurisdiction.  The  ship, 
being  at  the  bottom  of  the  sea,  could  not  be  under 
arrest,  and,  as  there  never  were  any  proceeds  of  it, 
the  Court  of  Admiralty  oould  not  have  jurisdio- 
tion. 3.  The  court  could  not,  by  ordering  a  sum 
of  money  to  be  paid  into  court  to  represent  the 
ship,thereby  give  itself  jurisdiction,  for,  at  the  time 
it  made  the  order,  and  at  the  time  the  suit  in  which 
the  order  was  made  was  instituted  it  had,  by  hypo- 
thesis, no  jurisdiction,  and  the  jurisdiction  must 
exist  at  the  commencement  of  the  suit.  4.  To 
hold  that  the  court  has  jurisdiction  would  be  to 
defeat  the  object  of  the  statute,  which  was  to  pre- 
vent two  suits,  and  make  it  unnecessary  for  the 
shipowner  to  pay  the  value  of  his  ship  into  court 
when  it  was  alr^^  under  arrest.  Further,  the 
court  has  no  jurisdiction  to  grant  an  iniunction. 
5.  The  court  has  no  jnrisdiction  to  interfere  with 
an  action  on  contract  made  on  land  to  <^T^y  goods 
partly  by  land  and  partly  by  water.  6.  The  lia- 
bility of  the  shipowner  causing  damage  upon  his 
contracts  is  not  limited  bv  the  Merchant  Shipping 
Acts.  7.  The  action  in  the  Exchequer  is  not  an 
action  in  another  court  relating  to  the  same  sub- 
ject-matter as  the  suit  in  the  Court  of  Admiralty. 

8.  The  pleadings  in  the  Admiralty  Court  do 
not  allege  or  show,  as  they  ought  in  order 
to  found  the  jnrisdiction,  that  the  damage  in 
question  was  not  caused  by  the  actual  fault 
or  privity  of  the  defendants,  and,  on  the  whole, 
the   contrary  appears  to    have    been  the  case. 

9.  The  defendants  dispute  their  liability,  which 
ought  to  be  tried  at  common  law,  the  Court  of 
Admiralty  being  onlj  authorised  to  distribute  the 
proceeds  of  the  ship  m  cases  of  undisputed  liability, 
and  to  do  all  things  incidental  to  sucn  distribution. 

10.  Under  any  circumstances,  the  Court  of  Admi- 
ralty would  only  have  jurisdiction  to  stay  the 
Judgment  in  the  aotion,  and  not  the  trial  of  the 
issues  joined,  which  it  is  itself  incompetent  to  try. 
As  to  prohibition  lying  to  the  Court  of  Admiralty, 
— ^11.  It  has  been  so  decided :  JewningB  v.  AvA' 
ley  (2  Brownlow,  30) ;  Grant  v.  Qovid  (2  H.  Bl. 
69,  100);  Velthaeen  v.  Ormsley  (3  T.  B.  315); 
The  Admiralty  Case  (12  Co.  73) ;  Smith  v.  Broton 
(ante,  p.  66;  40L.  J.,Q.B.,214;  24  L.  T.  Bep.  N.  8. 
808.)  12.  Independently  of  authority,  it  lies,  for  the 
Court  of  Admiralty  is  an  inferior  court  13. 
Even  thouffh  it  should  be  for  some  purposes  a 
Superior  Court,  prohibition  would  lie  to  it  for 
various  reasons ;  first,  because  it  proceeds  contrary 
to  the  course  of  the  common  law ;  secondly,  be- 
cause the  court  of  appeal  from  it  is  different  from 
the  oourt  of  appeal  of  the  common  law  eourts; 
thirdly,  from  tne  necessity  of  the  case,  for  other- 
wise there  would  be  no  means  of  causing  the 
common  law  to  be  respected  and  observed  where 
the  rights  of  parties  are  brought  in  question  in  the 
Admiralty  Court.  14  The  Admiralty  Court  Act 
makes  no  difference  in  this  respect,  for  the  right  of 
the  common  law  courts  to  prohibit  the  Court  of 
Admiralty  before  that  statute  could  not  be  taken 
away  except  by  express  enactment,  and  there  is 
none  such. 

The  defendants'  (points  of  argument :  1.  That 
under  the  circumstances  stated  in  the  plea,  taken  in 
conjunction  with  the  statutory  powers  of  the  Court 
of  Admiralty  conferred  by  (among  other  statutes) 
the  24  Vict.  c.  10,  s.  13,  the  17  &  18  Vict.  c.  104, 
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8.  14,  the  Merchant  Shipping  Act  Amendment 
Act  1862,  8.  54,  the  said  Coart  of  Admiralty  has 
jurisdiction  to  entertain  the  suit  for  limitation  of 
iability,  and  to  grant  an  injunction  to  stop  the 
plaintiff's  action  for  damages.  2.  That  where  a 
ship,  or  the  proceeds  thereof,  are  under  arrest 
of  the  High  Oourt  of  Admiralty,  the  said 
court  has,  by  virtue  of  the  provisions  of  the 
Admiralty  Court  Act  1861,  all  those  powers 
which  are  conferred  on  the  Court  of  Chancery, 
the  Merchant  Shipping  Act  1854,  sect.  514, 
and  that  the  pleadings  do  not  show  that  the  Court 
of  Admiralty  has  exceeded  the  said  powers,  and  it 
in  effect  appears  that  they  have  not  exceeded  them. 
3.  That  the  sums  paid  into  court  under  the  order 
of  the  14th  July  1870  represent  and  are  virtually 
the  "  proceeds"  within  the  meaning  of  the  24  Vict, 
c.  10,  8. 13.  4.  That  the  words  "  under  arrest  of 
the  court "  were  virtually  satisfied  by  the  prayer 
and  readiness  of  the  defendants  to  be  permitted  to 
bring  the  "  proceeds  "  into  court,  and  by  the  order 
of  the  said  court  of  the  14th  July  1870  being  made 
conditional  thereon.  5.  That  in  order  under  the 
24  Yict.  c.  10,  8. 13,  to  give  the  Court  of  Admiralty 
the  power  conferred  on  the  Court  of  Chancery  by 
the  Merchant  Shipping  Act  1854,  s.  514,  it  is  not 
necessary  that  at  the  time  of  the  institution  of  the 
cause  the  ship  or  ''proceeds  thereof"  should  be 
under  arrest  of  the  Court  of  Admiralty.  6.  That 
the  mere  fact  of  a  ship  going  to  the  bottom,  or 
being  otherwise  wholly  lost,  does  not  oust  the  Court 
of  Admiralty  from  jurisdiction  over  the  claims  of 
the  parties  arising  from  her  loss :  {The  Amalia,  Br. 
&  Lush.  151 ;  32  L.  J.  191,  P.  M.  &  A.)  7.  That  to 
hold  that  this  court  could  prohibit  the  Court  of  Ad- 
miralty from  proceeding  in  this  case  would  be  to 
deprive  the  defendants  of  the  right  to  have  their 
liability  limited  intended  to  be  conferred  on  ship- 
owners by  the  24  Yict.  c.  10,  s.  13.  8.  That  from 
the  circumstances  stated  in  the  plea  the  plaintiff 
is  estopped  from  denying  the  jurisdiction  of  the 
Court  of  Admiralty  in  the  said  cause,  and  has 
otherwise  disentitled  himself  to  a  prohibition.  9. 
That  a  prohibition  does  not  lie  in  this  case  to  the 
High  Court  of  Admiralty,  more  especially  since 
the  passinPT  of  the  following  Acts,  3  &  4  Yict.  c. 
65,  88. 11, 13,  and  19;  24  Yict.  c.  10,  ss.  12, 13, 14, 
15, 16, 17,  and  23 ;  31  &  32  Yict.  c.  71,  ss.  9  and  26 ; 
34  &  35  Yict.  c.  91,  s.  2 ;  and  see  BicJcelts  v.  Boden- 
hem,  4  A.  &  E.  433.  10.  That  even  if  the  order  of 
the  Court  of  Admiralty  of  the  4th  June  1870 
cannot  be  supported,  yet,  that  at  any  time  after 
the  payment  into  court  under  the  order  of  the  14th 
July  1870,  the  Court  of  Admiralty  had  and  now  has 
power  to  grant  an  injunction  to  stop  the  plaintiff's 
action  under  the  24  Yict.  c.  10, 8. 13,  and  so  the  writ 
prayed  for  is  too  li^rge,  and  cannot  be  granted. 
11.  That  the  pleadings  do  not  disclose  a  valid 
cause  for  prohibition,  or  any  valid  power  in  the 
court  to  grant  the  same.  12.  That  the  contract  in 
the  declaration  mentioned  is  within  the  Merchant 
Shipping  Act  Amendment  Act  1862,  s.  54,  on  this 
(among  other  grounds) :  The  effect  of  such  con- 
tract to  carry  partly  by  land  and  partly  by 
water,  is  to  give  the  defendants  the  protection 
of  any  statute  limiting  the  liability  of  carriers  by 
land  as  to  so  much  of  the  journey  as  is  to  be  per- 
formed on  land,  and  the  protection  of  any  statute 
limiting  the  liability  of  carriers  by  water  as  to  so 
mtich  of  the  journey  as  is  to  be  performed  by 
water,  and  not  to  put  them  out  of  the  protection 
of  either  Act :  (See  Le  Oonteur  v.  jThe  London  and 


South-Western  Baihoay  Company,  L.  Bep.  4  Q.  B. 
244.)  13.  That  the  defendants  having  paid  into 
the  Court  of  Admiralty  an  amount  to  the  full 
extent  of  their  liability  in  respect  of  the  collision, 
to  be  there  distributed  according  to  law,  this  court 
will  not  interfere  to  harass  them  with  proceedings 
in  other  courts  with  respect  to  the  same  subject- 
matter  :  (See  Potts  v.  Place,  8  Ex.  905 ;  5  H.  of  L. 
Cas.  388.)  The  proceedings  in  the  case  of  The 
Normandy  in  the  Court  of  Admiralty  will  be 
found  3  Mar.  Law  Cas.  O.  S.  519 ;  L.  Eep.  3  A  &B. 
152 ;  23  L.  T.  Rep.  N.  S.  631.(a) 

Sir  /.  Karalake,  Q.C.  and  0.  Wood  appeared 
for  the  defendants  in  support  of  the  plea. 

Ma/nUty,  Q.C.  and  W,  E.  Harrison,  for  the 
plaintiff,  appeared  in  support  of  the  demurrer. 

The  arguments  and  cases  are  so  fully  referred  to 
in  thn  very  elaborate  and  exhaustive  judgments  of 
the  learned  judges,  that  it  is  unnecessary  to  repeat 
them  here. 

Kellby,  C.  B. — In  this  case  of  James  v.  The  Lon- 
don  and  South- Western  Railway  Company,  it  is 
with  very  great  regret  that  I  feel  myself  comf>elled 
to  hold  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  I  say  it  is  with  very  great 
regret,  because  I  think  it  is  manifest,  that  upon 
the  facts,  the  justice  and  the  merits  of  the 
case  are  altogether  with  the  defendants  in  pro- 
hibition, whom — in  order  to  avoid  confusion— I 
will  hereafter  call  "  the  company ; "  for  they  have 
been  made  subject,  by  reason  of  this  most  unfor- 
tunate collision — as  to  which   the  shareholders, 

(a)  By  seot.  5L4  of  the  Merohant  SMppinf  Act 
1854,  17  &  18  Yiot.  o.  104  (ninth  part)  it  is  enacted: 
That  in  oases  where  any  liability  has  been  incurred  by 
any  owner  in  respeot  of  loss  or  damage  to  goods,  Ac.. 
and  several  olaims  are  made  or  apprehended  in  respeot  of 
snch  liability,  then  it  shall  be  lawfnl  for  the  High  Court 
of  Chancery  ....  to  entertain  proceedings  at  the  Buit 
of  any  owner  for  the  purpose  of  determining  the  amount 
of  snch  liability  ....  and  for  the  distribation  of  Bach 
amount  rateably  amongst  the  several  claimants,  with 
power  for  any  snch  court  to  stop  all  actions  and  suits 
pending  in  any  other  court  in  relation  to  the  same  aubjeot 
matter,  &c. 

By  the  Merohant  Shipping  Acts  Amendment  Aot  1862 
(25  &26  Yict.  c.  68)  s.  54— Theowners  of  any  ship,  whether 
British  or  foreign,  shall  not,  in  cases  where  all  or  any  of 
the  following  events  occur  withont  their  actual  fault  or 
privity,  that  ia  to  say  '.—First,  where  any  loss  of  life  or 
personal  injury  is  caused  to  any  person  carried  in  sueh 
ship  ;  secondly,  where  any  damage  or  loss  is  caused  to 
any  goods,  merchandise,  or  other  things  whatsoever  on 
hoard  such  ship ;  thirdly,  where  any  loss  of  Ufe,  or  per. 
Bonal  injury  is  by  reason  of  the  improper  navigation  of 
such  ship  as  aforesaid  caused  to  any  person  carried  in  any 
other  ship  or  boat ;  fourthly,  where  any  loss  or  damage 
is  by  reason  of  the  improper  navigation  of  such  ship  aa 
aforesaid  caused  to  any  other  ship  or  boat,  or  to  any 
goods,  merchandise,  or  other  thing  whatsoever  on  boaid 
any  other  ship  or  boat :  be  answerable  in  damages  m 
respect  of  loss  of  life  or  personal  injury,  either  alone  or 
together  with  loss  or  damage  to  ships,  boats,  goods,  mer« 
chandise  or  other  things,  to  an  aggregate  amount  exoeed- 
ing  fifteen  pounds  for.  each  ton  of  their  ship's  tonnage ; 
nor  in  respect  of  loss  or  damage  to  ships,  goods,  &o.  .  .  . 
to  an  aggregate  amount  exceeding  eight  pounds  for  each 
ton  of  the  ship's  tonnage ;  snch  tonnage  to  be  the 
registered  tonnage  in  the  case  of  sailing  ships,  and  in  the 
case  of  steam  ships  the  gross  tonnage,  without  dednotion 
on  account  of  engine  room. 

By  the  24  Yiot  c  10  (The  Admiralty  Court  Aot  1861), 
s.  13,  it  is  enacted  that^Whenever  any  ship  or  vessel, 
or  the  proceeds  thereof,  are  under  arrest  of  the  High 
Court  of  Admiralty,  the  said  court  shall  have  the  same 
powers  as  are  conferred  upon  the  High  Court  of  Chan- 
cery in  England  by  the  ninth  part  of  the  MeroliaBt 
Shipping  Act  1854  (17  &  18  Yiot.  c.  104). 
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who  are  the  parties  really  liable,  are  altogether 
Uameless — ^to  a  olaira  to  a  very  large  amouat 
indeed,  in  respect  of  which,  now  they  have  at  last 
admitted  their  liability,  they  are  clearly  entitled  to 
the  benefit  of  those  statutes  with  regard  to  what 
18  called  "  limited  liability."  Bat,  looking  at  the 
&ct8  of  this  case  and  the  proceedings  in  the  Ooart 
of  Admiralty,  I  am  clearly  of  opinion  that  this  vrrit 
of  prohibition  onght  to  go,  on  the  ground  that 
tbe  Court  of  Admiralty  was  proceeding  at  the 
time  when  the  motion  was  made,  and  at  the  time 
of  the  declaration  in  prohibition,  without  juris- 
diction. At  a  very  early  period  of  the  argument 
we  intimated  our  opinion  that  if  the  Court  of  Ad' 
minltj  be  really  proceeding  in  the  suit  without 
jarisdiotion,  the  writ  of  prohibition  will  lie  in  this 
or  in  any  of  the  Superior  Courts  of  law,  without 
any  reference  to  the  nature  of  the  constitution  of 
the  court,  and  consequently  the  only  question  is, 
was  there  or  was  there  not  jurisdiction  to  entertain 
this  suit  at  the  time  when  the  application  for  a 
prohibition  was  made,  or  rather  at  the  time  of  the 
declaration  in  prohibition  P  Now,  the  objection  to 
these  proceedmgs  in  the  Court  of  Admiralty  is 
made  npon  two  grounds ;  first,  upon  the  gpround 
that  there  is  a  want  of  jarisdiotion  oy  reason  of  the 
company  not  having  admitted  their  liability ;  and, 
flecondly,  upon  the  ground  that  the  condition  upon 
which  alone  the  jurisdiction  is  conferred  upon  the 
Coart  of  Admiralty  to  entertain  a  suit  of  this 
nature  did  not  attach,  namely,  that  a  cause  had  not 
oocarred  in  which  at  the  time  of  the  suit  being 
institated  any  ship  or  vessel,  or  the  proceeds 
thereof,  were  under  arrest  of  the  High  Coui't  of 
Admiralty.  Now,  it  is  necessary  first  to  consider 
thegroond  which  was  originally  principidly  argued 
at  the  Bar  :  the  question  of  the  want  of  any  alle- 
gation, or  rather  the  absence  of  any  admission,  of 
liability  on  the  part  of  the  company.  And  really 
upon  this  point  the  question  is  not  whether  an 
admission  of  liability  is  indispensably  and  abso- 
lutely necessary  in  order  to  entitle  the  plaintiffs  in 
such  a  suit  to  a  decree  of  limited  liability ;  but 
whether  that  was  not  a  matter  arising  or  which 
might  arise  and  might  be  disposed  of  in  the  course 
of  the  sait,  and  was  not  in  itself  an  original  $ine 
qua  non  to  enable  the  plaintiff  to  institate  the  suit 
at  all.  It  was  certainly  argued  at  the  Bar 
that  no  admission  of  liability  was  necessary  at 
all  in  a  suit  of  this  natore,  and  the  high 
aothority  of  Dr.  Lushington  was  quoted  to 
establish  that  proposition ;  but  I  shall  deal  with 
that  point,  which  has  arisen  incidentally  in  this 
case,  bereaiter.  With  regard  to  the  question  of 
whether  in  the  first  place  it  was  essentially  neoes- 
Bwy  that  there  should  be  an  admission  of  liability, 
before  we  proceed  to  consider  the  question  at  what 
period  of  the  suit  it  was  absolutely  necessary  that 
the  admission  should  appear  and  constitute  a  part 
--and  an  irrevocable  part— of  the  proceedings 
in  the  suit,  we  must  look  to  the  statute,  to 
see  what  really  is  the  jurisdiction  conferred 
first  upon  the  Court  of  Chancery,  and  after- 
wards, though  upon  a  different  condition  and 
nnder  somewhat  different  circumstances,  upon  the 
Court  of  Admiralty,  to  entertain  a  suit  of  this 
description.  Now,  it  is  only  necessary  to  look  at 
the  words  of  the  Act  of  Parliament,  in  the  514th 
section  of  the  17  and  18  Yict.  c.  104,  to  see  that  it  is 
absolately  necessary  that  there  should  be  an  ad- 
mission of  liabUity,  not  merely  to  authorise  the 
Court  of  Chancery  to  entertain  the  suit,  but  to 


'  enabletbeCourtofChanoerytotakethatprooeeding 
in  the  suit,  and  ultimately  to  pronounce  that  decree, 
which  it  was  the  very  object  of  the  statute  to 
enable  the  court  to  pronounce— a  relief  of  the  ship- 
owner who  had  been  made  subject  to  these  claims. 
The  words  of  the  Act  are:  "In  case  where  any 
liability  has  been  or  is  alleged  to  have  been 
incurred  by  any  owner  in  respect  of  loss  of  life, 
personal  injury,  or  loss  of  or  damage  to  ships, 
Doats,  or  goods,  and  several  claims  are  made  or 
apprehended  in  respect  of  such  liability,  then, 
subject  to  the  right  hereinbefore  ^ven  to  the 
Board  of  Trade  of  recovering  damages  m  the  United 
Kingdom  in  respect  of  loss  of  life  or  personal 
injury,  it  shall  be  lawful  in  England  or  Lreland 
for  the  High  Court  of  Chancery  *— now  see  what 
follows — "  to  entertain  proceedings  at  the  suit  of 
any  owner  for  the  purpose  "—for  what  purpose  P 
For  the  purpose  of  ascertaining  whether  the  ship- 
owner b  liable  for  these  cladms  or  any  of  them,or  not  P 
No  such  power  is  conferred — no  such  proceeding 
or  inqairy  is  at  all  referred  to  or  mentioned  in  this 
clause ;  but  it  is  only  "  for  the  purpose  of  deter- 
mining the  amount  of  such  liability,  subject  as  afor&- 
Baid,and  for  the  distribution  of  such  amount  rateably 
amongst  the  several  claimants,"  and  so  forth. 
Here  then  it  is  auite  clear  that  the  functions  of  the 
High  Court  of  Chancery  are  precise  and  defined. 
It  is  not  to  inquire  into  whether  the  shipowner  is 
liable  or  not,  and  in  case  he  should  be  found  liable, 
or  in  case  he  should  admit  his  liability,  then  to 
proceed  to  ascertain  the  amount  and  to  apportion 
the  same  in  court,  but  it  is  only  and  solely  to 
entertain  proceedings  at  the  suit  of  any  "  owner  " 
for  the  purpose  of  determining  the  amount  of  sach 
liability,  subject  as  aforesaid,  and  for  the  distribu- 
tion of  such  amount  rateably  amongst  the  several 
claimants  out  of  the  fund  in  court.  I  do  not 
therefore  see  how  it  oan  possibly  be  contended 
that,  without  snob  liability  either  altogether  proved 
or  admitted  on  the  recora,  admitted  in  some  way 
or  other,  it  was  irrevocably  binding  on  the  party 
so  admitting — upon  the  shipowner  who  claims  the 
relief  to  which  he  may  be  entitled  under  the 
statute.  I  do  not  see  now  anything  more,  any 
greatejr  or  other  power,  is  confeired  upon  the  court 
than  io  simply  ascertain  the  amount,  and  then 
to  apportion  that  amount  among  the  different 
claimants.  The  absence  of  an  7  other  provision 
in  this  section  raises  the  all-important  (juestion 
whether  the  Court  of  Chancery  has  any  jurisdiction 
or  power  at  all  to  entertain  originally  a  suit,  or 
inoidentally  to  determine  a  suit  already  raised,  for 
the  purpose  of  determining  the  question  of 
liability  under  Lord  Campbell's  Act,  or  even 
liability  for  a  personal  injury  sustained  by  reason 
of  the  collision  P  I  need  hardly  say  that  if  a 
bill  in  the  Court  of  Chancery  were  filed  by  the 
executors  of  one  deceased  under  Lord  Campbell's 
Act,  charging  that  the  death  had  been  occasioned 
by  the  negligence  of  the  shipowner  in  question,  the 
company,  by  reason  of  tne  collision  complained 
of,  to  recover  damages  by  reason  of  that  loss,  it 
would  be  open  to  demurrer,  and  the  bill  would  be 
at  once  dismissed.  Lord  Campbell's  Act  gives 
the  power  to  the  execators  of  the  deceased,  under 
such  circumstances,  and  having  such  a  claim,  to 
enforce  that  claim  by  an  action  at  law,  to  recover 
damages  in  a  mode,  and  by  a  certain  coarse  of 
procedure,  and  with  certain  results  familiar  to  us 
aU.  But  no  such  power  is  conferred  upon  the 
Court  of  Chancery,  and  I  am  at  a  loss  to  under- 
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stand  vpon  wliat  ground  it  can  be  contended  that 
the  Court  of  Chancery — at  all  eTents  the  original 
court  upon  which  this  jurisdiction  was  first  con- 
ferred by  the  Act  of  Parliament — possesses  any 
power  in  such  a  suit  to  determine  toe  question  of 
liability ;  and  if  it  has  no  such  power,  how  is  the 
cjuestion  of  liability  to  be  determined  P  How  can 
justice  be  done,  or  a  decree  be  effectually  made  under 
this  Act  of  Parliament,  in  relief  of  the  owners  of 
the  ship  lost  P  Whether  there  has  been  a  collision 
occasioning  damage,  under  the  circumstances  of 
this  case  how  is  it  to  be  ascertained,  except  by 
admission  of  the  parties  in  any  suit  in  Chancery 
which  may  be  preferred  under  this  Act  of  Parlia- 
ment P  Then  comes  the  question,  is  there  any 
difierunce  in  the  Court  of  Admiralty  P  Now, 
when  we  look  to  the  13th  section  of  the  24  Yict. 
0. 10,  we  find  that  the  word  "  jurisdiction ''  is  not 
introduced,  but  it  is  included  and  comprehended 
in  the  word  **  powers  P  "  We  find  that,  under 
circumstances  mentioned  in  the  condition  specified, 
the  said  court  shall  have  the  same  powers  as  are 
conferred  upon  the  High  Court  of  Chancery  by  the 
Act  of  1854.  Now,  if  no  such  power  is  conferred 
by  the  Act  of  1854  on  the  Court  of  Chan* 
eery,  and  no  such  power  can  pass  under 
this  later  Act  of  Parliament  to  the  Court  of 
Admiralty,  then  it  is  quite  true,  as  argued  at 
the  bar  on  behalf  of  the  Company,  that  the  Court 
of  Admiralty  possesses  and  inherits  original  and 
independent  jurisdiction  in  cases  of  damage  by 
reason  of  colliisions  between  ships.  That  is  true ; 
and  if  that  original  jurisdiction  comprehended  a 
case  of  this  nature,  no  doubt  there  would 
be  a  difference  between  the  law  as  applicable 
to  it  in  the  Court  of  Admiralty  and  that  same 
law  as  applicable  to  a  case  in  the  Court  of^ 
Chancery.  But  although  the  Court  of  Admiralty 
possesses  jurisdiction,  and,  indeed,  although  it 
possessed  it  before,  it  is  further  conferred  upon  it 
under  the  7th  section  of  this  same  Act  of  the  24th 
Yict.,  that  it  shall  have  jurisdiction  over  any 
claim  for  damage  done  by  any  ship.  Although, 
therefore,  the  court  had  an  original  jurisdiction, 
and  for  aught  I  know — I  say  nothing  upon  that 
point — that  jurisdiction  may  be  somewhat  en- 
larged by  this  7th  section  of  the  24th  Yict.,  still 
I  think  it  cannot  be  successfbll^  contended  that 
the  Court  of  Admiralty  ever  did  possess,  either 
originally  by  its  ancient  constitution  or  undei  the 
proTisions  of  this  Act  of  Parliament,  any  jurisdic- 
tion to  entertain  an  original  suit  claiming  compen- 
sation, either  under  Lord  Campbell's  Act  or  for  a 
mere  personal  injury.  As  far  as  authority  goes  the 
case  of  Smiih  v.  Brown  (sup.)  in  the  Queen's  Bench 
is  decisive.  It  may  be  that  having  a  concurrent 
jurisdiction,  and  this  being  a  new  case,  the  first  or 
rather  the  second  case  only  that  has  arisen  on 
this  point  under  these  Acts  of  Parliament,  we 
might,  without  any  disrespect  towards  the  Court 
of  Queen's  Bench,  entertain  a  different  opinion 
and  pronounce  a  judgment  at  variance  with  the 
decision  in  that  case,  and  more  especially  so  as  in  the 
course  of  the  argument  in  that  case,  I  may  say  of  the 
judgment  or  the  opinions  delivered  by  the  learned 
judges,  differences  appear  tohave  been  entertained, 
and,  'ndeed,  have  been  recognised  and  held  in  that 
case  between  the  Court  of  Queen's  Bench,  and  not 
merely  the  Court  of  Admiralty  but  the  Privy  Council. 
I,  however,  speaking  independently  and  without 
reference  to  authority,  either  tiO  the  authorities 
referred  to  in  the  Court  of  Admiralty  or  afterwards 


upon  appeal  before  the  Privy  Council,  am  myself 
clearly  of  opinion  that  there  is  nothing  in  either  of 
these  two  Acts  of  Parliament  which  confers  any 
jurisdiction  whatsoever  upon  the  Court  of  Chancery 
or  upon  the  Court  of  Admiralty  to  entertain  an 
original  suit  at  the  instance  of  one  claiming 
damage  under  Lord  Campbell's  Act,  or  claiming 
damages  merely  for  a  personal  injury.  The  case 
in  the  Queen's  Bench,  as  far  as  it  went,  is  an 
authority  to  this  effect.  But  without  such  authority, 
and  independently  of  any  such  authority,  I  see 
nothing  whatCTer  to  enable  the  Court  of  Uhanoery 
or  the  Court  of  Admiralty  to  entertain  suoh  a  suit, 
and  the  language  to  which  I  have  adverted  of  the 
514th  section,  which  relates  to  the  Court  of 
Chancery,  is  quite  at  variance  with  it ;  for  the  only 
power  conferred  on  the  Court  of  Chancery  by  that 
section  is,  as  I  have  already  observed,  a  power  to 
ascertain  the  amount  of  the  damages  and  after- 
wards to  apportion  among  the  claimants  the  fund 
that  may  be  paid  into  court.  I  think,  therefore, 
that  it  is  an  objection  to  these  proceedings  that  there 
was  no  admission  of  liability;  indeed  there  has 
been  no  sufficient  admission  of  liability  in  the  suit 
at  all  until  a  late  period  in  the  imit,  at  which  period 
indeed  that  which  had  been  a  conditional  admission 
became  an  absolute  and  irrevocable  admission, 
which,  perhaps,  may  be  deemed  sufficient.  But  then 
comes  the  Question,  although  there  must  be  an  ad- 
mission of  liability  by  the  shipowners  who  claim 
the  relief  under  these  Acts  of  Parliament  before  any 
decree  in  their  favour  can  be  pronounced,  is  it  abso- 
Intelv  necessary  that  in  the  original  proceeding  by 
which  the  suit  is  first  commenced  and  put  or 
brought  into  the  court  in  question,  that  then  and 
there  the  unconditional  admission  of  liability  should 
appear  P  I  am  not  prepared  to  say  that  it  is  so. 
There  are  no  words  in  either  Act  of  Parliament 
expressly  requiring  that  before  either  court  shall 
entertain  a  suit  of  this  nature  the  liability 
shall  be  admitted.  It  results  only  from  the 
limited  powers  conferred  upon  these  two  courts 
in  succession,  and  from  the  langua^  of  the  Act  of 
Parliament,  by  which  their  functions  and  their 
jurisdictions  seems  to  be  confined  to  the  mere 
ascertaining  of  the  amount,  and  then  the  appro- 
priation of  the  different  portions  of  the  rand; 
and  I  am  not  prepared  to  say  that  it  would  not  be 
competent  to  the  Court  of  Admiralty — I  say 
nothing  at  present  of  the  Court  of  Chancery — to 
make  a  rule  or  order,  as  no  particular  mode  of  pro- 
cedare  is  pointed  out  by  the  Act,  giving  the  Admi- 
ralty Court  jurisdiction  to  make  any  rule  in  rela- 
tion to  procedure,  to  the  effect  that  upon  the  insti- 
tuting of  a  suit  of  this  nature  the  plaintiff  might 
petition  in  general  terms  for  relief  under  the  Act, 
and  that  there  should  be  an  admission  of  liabilitj 
made  within  a  certain  number  of  days,  or  made  in 
such  form  and  at  such  period,  but  always  before  a 
decree  could  be  pronounced  and  the  relief  given ; 
that  at  some  period  or  other  in  the  suit  convenient 
with  reference  to  the  course  of  proceedings  in 
the  Court  of  Admiralty,  there  should  be  an  admis- 
sion of  liability.  If  that  be  so  the  effect  is  this — 
there  must  be  an  admission  of  liability,  and  an  un- 
conditional and  irrevocable  admission  to  enable 
the  court  to  pronounce  judgment,  that  is,  to  pro- 
nounce a  decree  in  favour  of  the  claim  to  limited 
liability.  It  doQS  not  follow,  and  I  do  not  see, 
that  there  is  anything  in  the  statute  absolutely 
to  require  that  that  admission  should  be  made 
at,  and  as  part  of,  the  institution  of  this  suit 
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itself.  It  is  very  trae  that  in  the  case  in  Kay 
and  Johnson  (Hill  v.  Andus  1  K.  &  J.  263),  in 
the  decision  of  which  I  entirely  concur,  the  bill 
WM  dismissed  and  the  plaintiffs  held  to  be  not  en* 
titled  to  the  relief  claimed,  by  reason  of  the  bill 
itself,  by  which  the  suit  was  commenced,  contain- 
ing no  allegation  of  an  admission  of  liability ;  bnt 
when  we  look  to  that  bill,  we  find  it  was  a  bill  in 
which  nob  only  was  the  liability  not  admitted  bnt 
it  was  denied,  and  it  was  clear  that  upon  the  bill 
ihe  relief  which  the  statute  afforded,  or  might 
afford,  nnder  a  decree,  was  dnly  claimed,  and  in 
proper  and  sn£Scient  terms.  That  bill  was  not 
determined  on  demnrrer.  If  there  had  been  a 
demurrer  to  that  bill  and  the  suit  had  been 
dismissed  by  reason  of  there  being  no  state- 
ment in  the  bill  of  an  admission  of  lia- 
bility it  might  have  had  a  different  effect, 
because  it  might  then  have  been  contended  that 
the  bill  was  dismissed  for  want  of  jorisdiction ; 
but  the  bill  was  entertained,  and  it  appears  to  me 
that  the  effect  of  that  decision  is  not  that  the  court 
has  no  jurisdiction  nnless  the  bill  shall  show  that 
in  instituting  the  suit  there  is  an  admission  of 
liability ;  bnt  it  was  necessary,  before  anv  decree 
could  be  pronounced,  that  there  shonla  be  an 
admission  of  liability.  We  find  that  an  injunction 
in  that  case  was  applied  for.  Not  only  was  there 
no  admission  of  liability,  but  there  was  a  denial  of 
liability ;  and  under  these  circumstances  the  learned 
'Vice-Chancellor  held,  and  most  correctly  held,  that 
the  daim  could  not  be  maintained,  and  whether  it 
was  followed  by  a  mere  refusal  of  the  injunction  or 
by  a  dismissal  of  the  bill  is  not  material.  It  was  a 
decision  of  a  matter  of  law  upon  a  question  of  law, 
arising  in  the  course  of  the  suit,  and  then  it  did 
not  in  terms,  nor  necessarily  in  effect,  impl^  a 
decision  upon  the  want  or  absence  of  jnrisdiotion. 
Then  we  come  to  the  Court  of  Admiralty,  and  to 
consider  whether  there  was  a  want  of  jurisdiction. 
I  have  already  observed  that  it  appears  to  me  to  be 
within  the  power  of  the  court,  m  regulating  its 
own  procedure,  to  determine  at  what  period  of  the 
rait,  so  that  it  is  not  prejudicial  to  other  parties  in 
the  suit,  and  in  what  form  an  admission  of  liability 
shall  be  made.  Therefore,  under  the  circum- 
stances, I  must  say  it  appears  to  me — I  am  far 
from  saying  that  it  is  not  open  to  a  great  deal  of 
doaht— -that  it  would  be  going  too  far  were  this 
oonrt  to  pronounce  judgment  in  favour  of  the 
plamtiff  in  prohibition,  on  the  ground  that  there 
was  no  jurisdiction  in  that  court  to  entertain 
the  suit,  because  there  was  not  in  the  original 
Actor  the  petition,  and  indeed  not  till  a  later 
period  of  the  suit,  an  admission  of  liability.  It 
nas  been  indeed  said,  under  the  authority  of  a 
dedfidon  of  Dr.  Lushington  (The  AnuUia,  1 
Moore  P.O.  0.  N.S.  471;  1  Mar.  Law  Gas.  O.S. 
359),  that  no  admission  of  liability  is  neces- 
sary at  alL  I  cannot  think  that  that  is,  or  could 
be,  the  effecii  of  that  decision,  or  that  that  very 
learned  and  distinguished  judge  could  have 
oome  to  any  such  conclusion—-!  mean  treat- 
ing it  as  a  general  proposition  applicable  to 
all  descriptions  of  cases  of  this  nature  that  might 
vise  in  the  Court  of  Admiraltv.  Looking  at  the 
circumstances  of  the  case  which  were  before  him, 
in  which  the  only  question  of  damage,  and  the 
only  claim  to  danuige,  arose  in  a  suit  between  ship- 
owners, or  the  owners  of  cargo  or  parts  of  cargo 
and  the  ihipownerSy  it  might  have  been  true  that 
•ithe  court  had  jurisdiction  to  determine  the 


question  of  liability  in  those  suits,  that  is,  in  the 
suits  then  before  the  learned  judge,  and  as  the 
question  of  liability  had  alr^kdy  been  determined, 
or  might,  or  might  not  have  been  determined 
before  a  decree  could  be  pronoonoed  in  the  suit  for 
limited  liability,  the  observation  may  have  been 
made,  "it  is  unnecessary    there  should  be  an 
admission  of  liability,  bemuse  that  question  will 
be  determined,  and  there  must  be  a  decision  to 
the  same  effect,  that  is,  a  decision  that  the  ship- 
owners are  liable,  before  the  decree  can  be  pro- 
nounced."   That  would  reconcile  the  diotnm  or 
the  decision  of  Dr.  Lushington  with  the  law  as  we 
are  now  disposed  to  hold  it  as  applicable  to  oases 
of  this  nature.    I  must,  however,  add  that  if  it 
really  be  the  effect  of  that  or  any  other  decision  in 
the  Court  of  Admiralty  that  there  must  not  be  an 
absolute,  unconditionflkl,  and  irrevocable  admission 
of  liability  before  a  decree  of  this  kind  can  be 
pronounced,    in    such  a  suit,  J  am    clearly   of 
opinion  that  the  decision  is  wrong,  and  ought  not 
to  guide  any  court  of  law  or  equi^,  or  admiralty, 
or  any  other  court,  in  any  case  that  may  arise 
under  these  Acts  of  Parliament.    It  is  perfectly 
clear  that  the  whole  power  conferred  upon  the 
Court  of  Chancery,  and  therefore  the  sole  power 
conferred  by  the  Act  of  Parliament  upon  the  Court 
of  Admiraltv,  is  limited  to  the  ascertaining  of  the 
amotmt,  and  the  appropriation  and  distribution  of 
the  fund  in  court  among  the  different  claimants. 
I  think,  therefore,  that  it  was  absolutely  neces- 
sary that  there  should  be  an  admission  of  liabilitj 
before  any  decree  in  this  case  could  have  been  pro- 
nounced in  relief  of  the  company ;  but  it  does  not 
appear  to  me  to  follow,  and  I  am  not  disposed  to 
hold,  that  there  was  want  of  jurisdiction  to  enter- 
tain the  suit  by  reason  of  that  admission  not 
having  been   made   until  a  comparatively  late 
period  of  the  suit,  so  that  it  was  made ;  however, 
it  was  made  before  any  decree  was  pronounced.  I 
do  not  speak  with  confidence  upon  this  subject. 
I  am  not  at  all  prepared  to   hold  that  as  in 
the  course  of  these  proceedings  it  was  necessary  to 
entertain  the    question  of  liability,  though  in- 
directly and  incidentally  only,  the  court  £d  not 
exceed  its  jurisdiction  in  proceeding  to  ascertain 
that  question,  and  that  the  prohibition  might  not 
have  been  moved  for  and  ought  to  have  issued  at 
an  earlier  period  of  this  suit ;  because,  when  we 
look  at  the  facts  of  this  case,  we  find  that  there  had 
been  a  cause  of  damage,  first  between  the  owners  of 
the  Mary  and  the  company,  the  owners  of  the  NoT' 
mandy,  and  then  again  an  error  suit  by  the  owners 
of  the  Normandy  against  the  owners  of  the  Mary, 
and  in  those  suits  the  question  of  liability  arose.  As 
in  fact  those  were  the  onl^  suits  in  which  any  ques- 
tion of  liability  could  or  did  arise  at  the  time,  and  the 
court,  after  the  institution  of  this  suit,  the  suit  in 
question,  proceeded  with  the  investigation  of  those 
two  causes,  and  in  truth  to  a  decision  of  those  two 
causes,  which  involved  the  question  of  an  admis- 
sion of  liability  in  the  cause  in  question  or  of 
a  limitation  of  liability,  I  am  by  no  means  prepared 
to  hold  that  it  was  not  competent  to  the  plaintiff 
in  this  case,  to  sue  for  a  prohibition  in  order 
to  restrain  the  Court  of  Admiralty  from  proceed- 
ing to  entertain,  even  indirectly,  the  question  of 
liability  in  the  suit  or  suits  before  that  court.   But, 
as  I  have  observed,  as  this  seems  to  me  to  involve 
rather  a  question  of  procedure  as  to  the  period 
of  the  suit  at  which  it  is  neoessary  this  admis- 
sion should  be  made,  and  does  not  necessarily^  ^T 
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involve  the  question  whether  it  [mnst  be  made 
before  the  suit  is  institnted,  I  would  forbear  to 
hold  upon  the  present  ocoasion  that  the  prohibi- 
tion ought  to  ^0  in  this  case,  on  the  ground  merely 
that  at  the  time  when  the  suit  was  instituted,  or  in 
the  petition  by  means  of  which  it  was  instituted, 
the  plaintiff  and  now  the  company  have  failed  to 
admit  their  liability.  I  think  it  may  be  deemed  a 
mere  Question  of  procedure,  and  therefore,  on  this 
gronno,  the  plamtiff  has  not  entitled  himself 
to  the  judgment  of  the  court.  I  now  come  to 
the  more  material  question,  whether  the  court 
had  iarisdiction  to  entertain  this  suit  of  limited 
liability  under  the  13th  section  of  the  Act  of 
Parliament  (24  Yict.  c.  10),  or  whether  this  13th 
section  does  not  confer  this  jurisdiction  upon  a 
condition  which  had  not  been  performed,  and 
which  did  not  therefore  attach  at  the  moment 
when  this  suit  was  instituted.  That  depends  upon 
the  words  introducing  the  13th  section.  First,  it 
is  to  be  observed  that  they  are  totally  and  essen- 
tialljr  different  from  the  words  in  which  the  514th 
section  confers  this  power  or  jurisdiction  upon  the 
Court  of  Chancery,  and  in  the  earlier  Act  the 
words  are,  "In  cases  where  any  liability  has  been 
or  is  alleged  to  be  incurred  by  any  owner  in  re- 
spect of  loss  of  life  or  personal  injury,  or  loss  of, 
or  damage  to  ships,  boats,  or  goods,"  and  so  on, 
it  shall  be  lawful  to  the  court  to  entertain  a  suit 
of  this  nature.  It  is,  therefore,  necessary  only  to 
give  the  Court  of  Chancery^  jurisdiction  to  enter- 
tain a  suit  of  limited  liabihty  that  there  should  be 
a  claim  or  claims,  and  that  there  should  be  either 
a  liability  or  the  mere  allegation  of  a  liability  to 
the  damage  which  may  be  claimed.  Therefore 
in  the  Court  of  Chancerv  if,  after  a  collision 
of  this  nature,  the  loss  of  a  ship,  injury  to  the 
cargo,  the  death  of  persons,  giving  claims  to 
executors  under  Lord  Cam  pbell's  Act,  or  personal 
injuries,  or  any  other  such  species  of  claim  of 
damage,  it  is  quite  enough  that  such  claims  should 
exist  and  be  made  upon  the  company,  upon  the 
shipowners,  to  entitle  the  shipowners  at  once  to 
go  in  the  Court  of  Chancery,  file  their  bill,  and 
claim  the  relief  afforded  by  the  Ace  of  Parliament. 
The  mere  existence  of  the  claims,  even  without  suit, 
is  enough.  If  several  come  together  and  make  their 
claim  against  a  shipowner  for  damage  arising  from 
a  collision,  it  is  at  once  competent  to  a  shipowner 
to  go  to  the  Court  of  Chancery  to  file  his  bill  for 
limited  liability,  in  other  words  admitting  his 
liability  to  the  claims,  and  call  upon  the  Court  of 
Chancery  to  ascertain  the  amount,  and  then  to 
apportion  the  value  of  the  ship  or  the  value  of  the 
snip  in  reference  to  her  registered  tonnage,  which 
of  course  must  be  paid  into  court,  and  then  he  is 
entitled  to  the  relief  which  he  claims.  The  only 
condition  as  I  have  observed,  in  the  earlier  Act 
of  Parliament  upon  which  the  jurisdiction  of 
the  Court  of  Chancery  arises,  is  that  claims  should 
exist  and  be  made  upon  the  shipowner.  But  when 
we  come  to  the  case  of  the  Court  of  Admiralty, 
there  is  a  condition  of  a  totally  different  nature,  and 
a  condition  made  in  very  plain  and  exprcRs  terms, 
without  which,  and  independently  of  which,  no 
power  whatever  is  conferred,  no  jurisdiction  what- 
ever arises  in  the  Court  of  Admiralty.  The  condi- 
tion here  is,  not  if  any  claim  shall  be  made  or 
exist,  but  *'  whenever  any  ship  or  vessel,  or  the 
proceeds  thereof,  are  imder  arrest  of  the  High 
Court  of  Admiralty,"  the  Court  shall  then  have  the 
same  powers  as  the  Court  of  Chancery.    If  there 


be  any  force  or  meaning  in  words,  there  must 
therefore  be  a  case  in  which  a  ship  or  vessel,  or  the 
proceeds  thereof,  are  under  arrest  in  the  High 
Court  of  Admiralty,  or  some  such  state  of  things 
clearly  amounting  to  an  equivalent,  shall  exist  to 
enable  the  court  to  assume  to  itself  and  to  exercise 
any  such  jurisdiction.  Well,  did  it  exist  in  this 
case  P  It  clearly  did  not.  What  were  the  circum- 
stances of  this  case  P  At  the  time,  I  mean,  that 
this  suit  of  limited  liability  was  instituted  in  the 
Court  of  Admiralty,  a  cause  of  damage  had 
arisen  by  the  owners  of  the  Mary  against  the 
Normandy.  A  cross  sui j  was  institnted  by  the 
owners  of  the  Nonnandy  against  the  owners 
of  the  Mary;  and  what  has  taken  plaoe  in 
those  suits  to  bring  the  case,  or  even  to  seem 
to  bring  the  case,  or  tend  to  bring  the  case, 
within  the  provision  of  the  24th  Yict.  c.  10  P  Not 
the  arrest  of  the  ship  or  the  proceeds  of  the  ship, 
or  anything  equivalent,  but  merely  the  payment 
into  court  on  the  part  of  the  owners  of  the 
Normandy,  the  company  in  question,  of  the 
sum  which,  it  now  appears  beyond  all  doubt, 
is  less  than  the  amount  for  which  the  company 
are  liable  with  reference  to  the  reffistered  ton- 
nage and  the  valueof  the  ship;  and  therefore  wholly 
insufficient  to  meet  the  claims  that  might  be  made, 
indeed  to  meet  any  claims  that  might  be  made, 
under  this  Act  of  Parliament.  Such  was  the  state 
of  things  at  the  time  this  suit  was  instituted. 
But  then,  did  a  state  of  things  exist  which  was 
an  equivalent  P  Undoubtedlv  we  have  the  high 
authority  of  a  very  learned  and  accomplished 
judge,  and  one  having  a  long  and  grreat  ex- 
perience in  causes  of  this  nature — Sir  Eobert 
jPhillimore  —  that  an  equivalent  is  sufficient. 
But  in  the  case  that  was  before  him — I  think 
it  was  the  Northwnbria  (3  Mar.  Law.  Cas.  O.  S. 
316V-the  state  of  things  which  existed  was 
this :  it  was  not  the  case  of  the  arrest  of  the  ship 
or  the  proceeds  thereof,  but  merely  of  a  sum  of 
money,  the  full  value  of  the  ship  being  in  court 
and  under  the  control  of  the  court.  It  was  more 
than  an  equivalent,  and  therefore,  under  those 
circumstances,  the  Act  of  Parliament  applied. 
Again,  1  say  here,  I  entertained  considerable  ooubt 
whether  an  equivalent  could  be  sufficient,  whether 
there  must  not  be  in  the  very  language  of  the 
Act  of  Parliament  some  "  ship  or  vessel  or  the 
proceeds  thereof  under  arrest."  I  cannot  but  say 
I  entertained  a  doubt  whether  any  equivalent 
can  be  substituted  for  these  very  plain  and 
intelligible  words  which  the  Legislature  used, 
and  which  they  have  made  the  condition  of 
the  assuming  by  this  court  of  the  jurisdiction 
in  question.  But  when  I  find  that  the  learned 
judge  of  the  Admiralty  Court  has  held  that 
an  equivalent  is  sufficient,  that  is,  if  not  in- 
deed the  whole  proceeds  of  the  ship,  but  the 
whole  value  of  the  ship  in  the  case  where  the  ship 
has  sunk  in  the  sea,  is  an  equivalent,  and  brings 
the  case  within  the  Act  of  Parliament,  I  am  not 
at  all  disposed  to  overrule  that  decision,  and  to 
hold  in  this  court,  unfamiliar  as  we  are  with 
the  process  and  procedure,  and  a  great  deal 
relating  to  and  involving  the  practice  of  the 
Court  of  Admiralty,  that  that  decision  is  wrong. 
I  think,  therefore,  at  once  adopting  the  opinion  of 
Sir  Bobert  Phillimore,  as  far  as  it  goes,  that  there 
may  be  an  equivalent  for  the  ship  or  the  proceeds 
of  it  beiuff  under  arrest,  and  all  we  have  to  con- 
sider is  whether  any  such  equivalent  existed  in  this 
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OMo.  Here  I  mniit  say,  and  with  great  regret,  I 
am  dearly  of  opinion  that  no  saoh  equivalent  did 
exist.  What  is  supposed  \o  be  the  equivalent  P 
5000L  has  been  paia  into  court ;  that  is  manifestly 
insaffioient.  The  court  could  not  exorcise  its  funo- 
tioDs  or  perform  its  duty  supposing  clidms  were 
made,  as  probably  they  will  be,  to  the  amount  of 
60001.  or  70002.  or  more.  The  court  oonld  not 
perform  its  duty  under  the  Act  of  Parliament  and 
appropriate  the  requisite  sum  to  each  and  every  of 
the  claimants,  because  5000Z.  is  not  equal  to  63767., 
which  is  the  sum  that  ought  to  have  been  in  court. 
If,  under  any  circumstances,  consistently  with  the 
proceedings  of  the  court  and  the  Act  of  Parlia- 
ment, a  sum  of  6376^,  the  full  vdue  of  this  ship  in 
relation,  I  mean,  to  its  registered  tonnage,  had 
been  in  court,  and  under  the  control  of  the 
ooort,  I  should  have  been  quite  prepared  to 
hold  that  it  was  an  equivalent,  that  the  foundation 
of  the  jurisdiction  then  existed,  and  that  this  suit 
might  have  been  properly  and  lawfully  instituted. 
Bat  inasmuch  as  at  the  time  it  was  instituted  not 
only  was  there  no  such  sum  as  63767.  in  court, 
but  no  sum  at  all  adequate  to  the  exigencies 
of  the  case — and  I  do  not  see  how  it  appears 
with  any  certainty  that  any  suoh  sum  would  have 
been  paid  into  court — I  think  the  foundation  of  the 
right  to  proceed,  the  foundation  of  the  jurisdiction 
of  the  court,  is  altogether  wanting;  l^t  this 
condition,  which  is  made  in  dear  and  express 
terms,  in  this  the  only  section  of  the  Aot  of  Parlia- 
ment that  confers  any  such  jurisdiction  upon  the 
Court  of  Admiralty,  was  wanting ;  and  that,  conse- 
auently  there  was  no  jurisdiction  in  the  Court  of 
Admiralty  to  entertain  this  suit,  and  therefore  that 
this  writ  of  prohibition  or  the  judgment  in  favour 
of  the  plaintiff  in  prohibition  pipst  go.  I  can  onlv 
ny  again  that  if  it  were  possible,  consistent  with 
the  terms  of  the  Act  of  Parliament  by  which  we 
are  all  bound,  whatever  we  may  think  of  the  pro- 
visions which  we  must  submit  to  and  act  upon,  I 
could  come  to  any  other  conclusion  and  pronounce 
any  other  judgment  I  would  do  so;  and  most 
readily,  because  nothing  can  be  clearer  than  that, 
under  the  circumstances  of  this  case,  the  share- 
holders of  this  company  are  entitled  to  the  benefit 
of  this  Act  of  Parliament.  Onfortunately  thev 
have  proceeded  in  the  Ooort  of  Admiralty  in  such 
a  way,  that  is,  first  of  all,  without  their  admission 
of  liability,  as  to  raise  a  series  of  important  and 
difficult  questions;  in  other  words,  a  series  of 
obstacles  to  that  to  which  they  were  entitled ;  and 
they  have  also  instituted  their  suit  without  regard 
at  all  to  the  language  of  the  Act  of  Parliament, 
which  alone  entitled  them  to  bring  any  such  suit 
before  the  court,  or  the  court  to  entertain  any 
BQch  suit.  Under  these  circumstances  I  must 
hold  that  this  court  has  proceeded  without  juris- 
diction, and  that  consequently  there  must  be 
jodement  for  the  plainti£f. 

llABTiN.  B. — I  am  of  the  same  opinion.  The 
last  point  made  by  Sir  John  Kuvlake  was  that 
upon  the  present  constitution  of  the  Court  of 
Admiralty,  under  the  Admiralty  Aot  1861,  this 
irrit  of  prohibition  did  not  lie  at  all,  and  that  the 
effect  of  that  Act  of  Parliament  was  to  place  the 
now  existing  Court  of  Admiraltjr  on  the  footing 
in  all  respeote  of  one  of  the  Supenor  Courts.  As  I 
hsTe  always  understood,  there  are  four  Superior 
Courts  in  this  country,  the  Court  of  Chancery,  the 
Oourt  of  Queen's  Bench,  the  Court  of  Common 
Pleat,  and  the  Court  of  Exchequer ;  and  I  appre- 


hend none  of  those  courts  is  competent  to  direct  a 
writ  of  prohibition  to  one  of  the  others,  and  that 
the  law  of  this  country  vests  in  those  Superior 
Courts  the  power  of  determining  whether  thej 
have  jurisdiction  or  not,  subject  of  course  to  a  wnt 
of  error,  or  any  other  legal  mode  of  questioning  a 
decision  they  may  come  to.  But  with  respect  to 
all  other  courts  of  this  country,  I  apprehend  they 
are  all  inferior  to  the  four  Superior  Courts  I  have 
mentioned ;  and  as  regards  the  Court  of  AdnL«ralty, 
prohibitions  have  issued  for  centuries  in  respect  of 
proceedings  in  the  Court  of  Admiralty  from  all  the 
other  Superior  Courts.  From  the  form  in  which 
the  Admiralty  Act  of  1861  is  framed  I  am  satisfied 
that  it  does  not  and  did  not  intend  to  take  away 
that  writ  of  prohibition;  for  it  will  be  found 
when  I  come  to  call  attention  to  the  efiect 
of  the  Act,  that  if  it  had  been  the  intention  to 
take  away  the  writ  of  prohibition,  there  would 
have  been  an  express  clause  to  that  effect. 
That  is  my  belief  upon  the  construction  of  this 
Aot ;  but  as  far  as  we  are  concerned  there  is  no 
necessity  to  give  any  judgment  upon  it,  because  it 
is  concluded.  The  Court  of  Queen's  Bench  have 
given  judgment  in  the  case  of  8mUh  v.  Brown  (^tfp.), 
in  which  they  claimed  to  exercise  this  right  of  issu- 
ing this  writ  of  prohibition,  and  they  did  issue  it. 
By  that  judgment  weare  bound,andif  there  be  error 
in  that  it  must  be  decided  in  a  court  of  error. 
With  respect  to  this  particular  case  the  facts  are 
these ;  Upon  some  da^  in  1870  the  plaintiff  went 
to  the  Waterloo  Station  and  took  a  ticket  from 
London  to  Guernsey.  That  was  for  a  journey 
partly  by  land  and  partly  by  water ;  and  he  pro- 
ceeded and  got  safe  to  Southampton,  where 
he  got  on  board  a  vessel  called  the  Normandy , 
belonging  to  the  defendants,  for  the  purpose  of 
being  conveyed  to  Guernsey.  In  the  course  of  that 
voyage  the  Normandy  came  into  collision  with  a 
vessS  called  the  Mary,  the  consequence  of  which 
was  that  the  Normandy  was  sunk.  Considerable 
injury  was  done,  both  to  persons  and  property, 
and  amongst  other  things  the  plaintiffs  luggage 
was  lost.  Now  I,  for  myself,  must  say  that  I 
should  be  perfectly  open  to  hear  an  argument 
whether  or  not  this  case  is  within  the  jurisdiction 
of  the  Court  of  Admiralty  at  alL  A  man  enters 
into  a  contract  in  London.  His  contract  is  to  be 
peHormed  partly  on  land  and  partly  on  water,  and 
it  is  said  that  because  the  breach  of  that  contract 
occurred  on  the  sea,  therefore  the  man  loses  the 
protection  of  the  common  law  of  this  country,  and 
IS  confined  to  the  protection  given  by  a  court  of 
law  utterly  different  from  the  common  law  of  Eng- 
land, giving  difierent  damases,  giving  a  different 
mode  of  redress,  on  altogether  a  difierent  prin- 
ciple. And  if  this  be  correct,  the  consequence 
may  be,  that  if  a  man  took  his  ticket  from  Euston- 
square  to  go  to  Dublin,  so  far  as  Holyhead  he 
would  be  under  the  protection  of  the  common  law 
of  his  country,  but  when  he  got  from  the  port  of 
Holyhead  he  would  be  under  a  different  law  alto- 

§  ether— the  law  as  administered  by  the  Court  of 
admiralty.  That  has  not  be  argued  at  all.  All 
I  can  say  is,  that  I  will  keep  mv  mind  open  for  it ; 
and  I  am  by  no  means  prepared  to  say  that  upon 
a  contract  made  in  this  fashion,  when  a  passenger 
goes  into  a  packet  to  go  to  Guernsey,  or  Dublin, 
or  Belfast,  or  any  other  place,  he  loses  the  protec- 
tion of  the  common  law,  and  is  cast  upon  the  code 
of  law  administered  in  the  Court  of  Admiralty. 
Sufficient  for  that  day  is  the  evil  thereof.     When 
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the  point  arises  it  will  be  disonssed,  and  I  can  give 
no  opinion  apon  what  has  not  been  discussed. 
These  goods  being  lost  upon  the  2l8t  May  1870, 
the  plaintiff  broaght  a  common  law  action  against 
the  defendants  in  this  court  as  common  carriers. 
That  action  was  dearly  maintainable.  There  was 
clear  jaiisdiction  in  this  court  for  the  action  to  be 
sustained,  and  it  was  the  proper,  and,  up  to  the 
year  1734,  the  only  mode  by  which  a  man,  under 
such  circnmstances,  could  get  redress ;  up  to  the 
Tear  1734,  there  was  no  other  mode  of 
bringing  an  action.  He  gives  notice  of 
proceedmg  to  trial,  but,  in  the  meantime, 
and  after  this  action  was  commenced,  two 
suits  were  instituted  in  the  Court  of  Admi- 
ralty, and  I  apprehend  those  suits  were  properly 
instituted  there  so  far  as  the  parties  to  tnem  were 
concerned.  The  parties  to  the  cross  action  were 
the  Normandy  upon  one  side,  and  the  Mary  on  the 
other;  they  therefore  brought  cross  actions 
against  each  other,  alleging  negligence  the  one 
against  the  other  by  reason  of  which  this  collision 
occnrred  on  the  sea;  and  I  am  not  aware  that 
there  is  any  reason  why  the  Court  of  Admiralty 
had  not  jurisdiction  in  those  cases  by  reason  of 
its  ordinary  jurisdiction,  without  anything  more. 
But  in  the  proceedings  of  the  Court  of  Admiralty 
it  is  stated  that  the  Normandy  proceeded  against 
the  owners  of  the  Mary,  and  against  the  owners 
of  the  cargo  of  the  Mary,  and  against  all  and 
every  other  person  or  persons  interested  in  the 
said  Mary,  or  having  any  right,  claim,  or  interest 
whatever  in  reference  to,  or  arising  out  of  the 
relation  aforesaid,  and  afterwards  presented  and 
filed  a  petition.  Therefore,  in  the  proceeding  it 
is  one  against  all  the  persons  interested  in  this 
collision;  but  thev  did  not  take  the  step  of 
giving  any  notice  of  this  to  any  of  those  persons 
whose  property  and  persons  were  injured  at  all. 
They  are  not  cited  to  appear,  and  the  case  goes  on 
as  between  the  two  parties,  suing  as  in  an  ordinary 
suit.  The  result  of  that  was  that  the  Mary  denied 
all  negligence  in  the  matter  brought  against  her, 
and  the  Normandy  denied  all  negligence  in  the 
matter  brought  against  her.  They  both  insisted 
that  they  were  innocent,  and  that  no  cause  of 
action  in  the  Admiralty  Court  existed  against 
either  of  them.  That  cause  went  on,  and 
was  determined  and  the  court,  upon  some  day  in 
July,  gave  judgment  that  the  Normandy  was 
alone  to  blame*  Thereupon  comes  this  which  is 
supposed  to  give  jurisdiction  to  the  Admiralty 
Court  against  the  plaintiff :  in  the  proceeding  the 
Normandy  people  state  that  in  the  event  of  its 
being  decided  that  the  Normandy  was  solely  to 
blame,  or  in  the  event  of  its  being  decided  that 
the  Jlf ar^ and  the  Normandy  were  jointly  to  blame, 
they  then  claimed  to  institute  this  suit  in  respect 
of  limited  liability.  But  they  made  it  conditional 
upon    the  decision   in  the  case.      They  did  not 

Sve  any  notice  to  the  plaintiff  in  this  action,  or  to 
e  other  persons  whose  goods  have  been  injured 
by  reason  of  this  collision,  but  went  on  discussing 
the  case  between  themselves  and  the  owners  of  the 
Mary  without  the  slightest  reference  to  anyone 
else.  But  after  judgment— this  is  what  I  consider 
is  the  real  point  in  this  case — before  the  final 
decision,  but  pending  it,  that  is,  when  there  was 
this  merely  conditionally  admitted  liability,  upon 
4th  June  an  order  was  made  by  the  Court  of  Admi- 
ralty, which  order  was  to  tms  effect :  Amongst 
'^ther   things  they  ordered  that   all  actions  and 


suits  pending  in  any  other  court  in  relation  to  the 
subject  matter  of  this  suit,  to  wit,  the  liability  of 
the  owners  of  the  vessel  "Normandy,  in  respect  of 
loss  of  life,  or  personal  injury,  or  loss  of,  or  damage 
to  ships,  goods,  or  merchandise,  or  other  things  on 
the  occasion  of  a  collision  which  occurred  on  or 
about  17th  March  1870,  between  the  said  vessel 
Normandy  and  a  vessel  called  the  Mary,  be  stopped. 
And  the  real  question  in  this  case  is,  whether  the 
Court  of  Admiralty  had  jurisdiction  without  notice 
to  the  plaintiff  in  this  suit  without  giving  him  an 
opportunity  to  be  heard,  without  taking  any  step 
whatever,  to  interfere  in  this  way,  and  order  this 
action  to  be  stopped ;  and  I  am  very  clearly  of 
opinion  that  there  was  no  such  jurisdiction.  The 
question  depends  upon  the  construction  of  two 
Acts  of  Parliament.  The  first  of  these  Acts  of 
Parliament  is  the  17  &  18  Vict,  a  104,  part  ix.  I 
have  already  said  that  till  the  year  1734  the  liability 
of  carriers  by  water  was  to  the  full  extent  of  the 
loss.  In  Abbott  on  Shipping,  11th  edit.  p.  348,  head 
**  Limitation  of  Responsibility,"  it  will  be  found 
that  up  to  the  year  1734  the  liability  of  a  carrier 
by  water  was  the  same  as  the  liabilitv  of  a  carrier 
by  land ;  and  they  were  responsible  for  the  whole 
amount  of  loss  in  the  ordinair  way.  But  upon  a 
petition  to  the  House  of  Commons  by  several 
merchants  in  London,  setting  forth  the  alarm  of 
the  petitioners  at  the  event  of  an  action  in 
which  it  was  determined  that  the  owners  were 
answerable  for  merchandise  embezzled  by  the 
master,  an  Act  was  passed  limiting  the  responsi- 
bility, by  enacting  that  they  should  not  be 
answerable  beyond  the  value  of  the  ship,  and  of  the 
freight  then  being  earned.  That  Act  of  Parlia* 
ment  was  continued  by  three  other  Acts  of 
Parliament,  but  ultimately  they  were  all  repealed, 
and  the  existing  Act  of  Parliament  upon  the  sab jeot 
is  the  ninth  part  of  the  Merchant  Shipping  Act 
1854,  which  is  the  17  &  18  Yict.  c.  104,  and  the  only 
authority  now  existing  to  restrict  the  liability  of  a 
shipowner — a  carrier  by  water — under  that  which 
must  be  borne  by  a  carrier  by  land,  is  this  Aot  of 
Parliament,  which  proceeds  to  enact  by  sect.  503, 
"  No  owner  of  any  sea-going  ship  or  share  therein 
shall  be  liable  to  make  go<^  any  loss  or  dama^ 
that  may  happen  without  his  actual  fault  or  pri- 
vity," which  I  take  to  mean  where  he  himself  is 
not  guilty  of  any  negligence,  or  a  party  to  any 
carelessness  "  of  or  to  any  of  the  following  things, 
that  is  to  say,  of  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  taken  in  or  put  on  board 
any  such  ship,  by  reason  of  any  fire  happening  on 
board  such  ship,  of  or  to  any  gold,  silver,  diamond, 
watches,  jewels,  or  precious  stones,  taken  in  or  put 
on  board  any  such  ship  by  reason  of  any  robbery, 
embezzlement,  making  away  with  or  secreting 
thereof  unless  the  owner  or  shipper  thereof  has,  at 
the  time  of  shipping  the  same  inserted  in  his  bills 
of  lading,  or  otherwise  declared  in  writing  to  the 
master  or  owner  of  such  ship  the  true  nature  and 
value  of  such  articles,to  any  extent  whatever."  Then 
the  504th  section  (a)  is,  "No  owner  of  any  sea-going 
ship  or  share  therein  shall,  in  cases  where  all  or 
any  of  the  following  events  occur  without  his  actual 
fault  or  privity,  that  is  to  say,  (1.)  Where  any  loss 

(a)  This  Beotion  is  now  repealed  by  25  &  26  Yiot.  o.  63. 
B.  2.  Table  A  of  the  BohediUe  of  that  Aot  and  seot.  54  ci 
that  Aot  is  snbstitated.  By  that  seotioii  a  shipowner's 
liability  is  absolutely  limited  to  151.  per  ton  where  there 
has  been  loss  of  life.  The  learned  judge  seeniB  to  have 
overlooked  this  latter  section.— En.  t 
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of  life  or  personal  injnry  is  oaased  to  any  person 
being  oarried  in  saoh   ship.      (2.)    Where  any 
damage  or  loss  is  caused  to  any  goods,  merchan- 
dise, or  other  things  whatsoeyor  on  board  any  such 
ship.     (3.)  Where  any  loss  of  life  or  personal 
injury  is  by  reason  of  the  improper  navigation 
of  such  sea-going  ship  as   aforesaid   can^  to 
any  person  carried  in  any  other  ship  or  boat. 
(4)  Where  any  loss   or   damage   is  by  reason 
of  any  snch  improper  navigation  of  such  sea-going 
ship  as  aforesaid,  caosed  to  any  other  ship  or  boat, 
or  to  any  goods,  merchandise   or  other  things 
wbatsoeyer,  on  board  any  other  ship  or  boat,  be 
answerable  in  damages  to  an  extent  beyond  the 
value  of  his  ship  and  the  freight  due,  or  to  grow 
due  in  respect  of  such  ship,  during  the  voyage 
which  at  the  time  of  the  happening  of  any  such 
events  as  afoiesaid,  is  in  prosecution  or  contracted 
for,  subject  to  the  following  proviso,  that  is  to  say, 
that  in  no  case  where  any  such  liability  as  afore- 
said is  incurred  in  respect  of  loss  of  life,  or  per- 
sonal injury  to  any  passenger,  shall  the  value  of 
any  such  ship  and  the  freight  thereof  be  taken  to 
be  less  than  Ibl,  per  registered  ton."    So  that  the 
substance  of  this  enactment  is,  that  in  respect  of 
various  matters  stated,  there  shall  be  a  limitation 
of  responsibility  to  the  value  of  the  ship  and  the 
then  earning  freight,  and  with  this  proviso,  if  there 
be  loss  of  life  or  injury  to  the  person,  the  value  of 
Ihe  ship  shall  be  taken  to  be  at  all  events  at  152. 
per  ton.    That  will  be  found,  I  think,  to  be  fatal  to 
these  prooeedingSy  when  we  come  to  look  into  it, 
for  in  point  of  fact  the  shipowner  is  responsible 
for  the  value  of  the  freight.    The  ship  may  be  of 
greater  value  than  15Z.  per  ton,  but  instead  of  the 
ship  being  paid  in  to  satisfy  the  Act  of  Parliament, 
it  has  been  said  without  any  proof  or  finding  upon 
it  to  be  sufficient  to  pay  in  152.  per  ton.    That  I 
think  is  &tal  to  these  proceedings.  The  Act  of  Par- 
liament then  proceeds  to  show  the  mode  of  getting 
the  remedy.  The  513th  section  relates  to  proceed- 
ings by  the  Board  of  Trade.    Then  the  514th 
section  enacts :  **  In  cases  where  any  liability  has 
been,  or  is  alleged  to  have  been,  incurred  by  any 
owner  ic  respect  of  loss  of  life,  personal  injury,  or 
loss  of,  or  dainage  to  ships,  boats,  or  goods,  and 
several  claims  are  made  or  apprehended  in  respect 
of  such  liability,  then  subject  to  the  right  here- 
inbefore given  to  the  Board  of  Trade  of  lecovering 
damages  in  the  United  Kingdom,  in  respect  of 
loss  of  life  or  personal  injury,  it  shall  be  lawful  in 
England  or  Iroland  for  the  High  Court  of  Chancery, 
and  in  Scotland  for  the  Court  of  Session,  and  in 
any  British  possessions  for  any  competent  court  to 
entertain  proceedings  at  the  suit  of  any  owner 
for  the  pni^x>se  of  determining  the  amount  of  such 
liability,  subject  as  aforesaid  and  for  the  distribu- 
tion of  snch  amount  rateably  amongst  the  several 
claimants,  with  power  for  any  such  court  to  stop  all 
scti<ms  and  suits  pendii^  in  any  other  court,  in 
relation  to  the  same  subject  matter ;  and  any  pro- 
ceeding entertained  by  such  Court  of  Chancery  or 
court  of  session,  or  other  competent  court,  may 
be  conducted  in  such  manner  and  subject  to  such 
regubtions  as  to  making  any  persons  interested 
parties  to  the  same,  and  as  to  the  exclusion  of  any 
daimants  who  do  not  come  in  within  a  certain 
time,  and  as  to  requiring  security  from  the  owner, 
snd  as  to  payment  of  costs,  as  the  court  thinks 
just."    That  is  the  jurisdiction  which  is  given  to 
the  Court  of  Chancery  by  this  Act  of  Parliament; 
and  it  has  no  other  jnrisdiotion.  It  has,  as  I  under- 


stood, exercised  this  species  of  jurisdiction  fre- 
quently, and,  as   I   collect  from  the  judgment 
of  the  Yice- Chancellor  in  the  case  which    has 
been    referred   to    in    Kay   and    Johnson   {HiU 
y.  AndiM,  1  K.  &  J.  263),  the  Court  of  Chancery 
has,    in   carrying  out   this  Act  of   Parliament, 
insisted  that  the  party  who  sought    to   obtain 
this   limited  responsibility   should   admit   as  a 
foundation  of  the  jurisdiction  of  the  Court   of 
Chancery  that  to  some   extent    he  was  liable. 
I  collect  from  the    Yice-Chancellor's  judgment 
that  that  has  been  the  construction,  and  he  ex- 
pressly puts  the  construction  upon  the  section  of 
the  Act  of  Parliament.    That  judgment  has  never 
been  appealed  against,  and  it  seems  to  me  that 
as    it  stands  it  is    binding   upon  every    other 
court.    If   this  case  had  been  in  the  court  of 
Chancei^,  the  Court  of   Chancery   might  have 
dealt  with  it  as  it  thought  fit.    The  Court  of 
Chancery  is  one  of  the  Superior  Courts.    It  has 
a  right  to  conduct  the  proceedings  in  any  way  it 
thinks  fit,  and  no  prohibition  would  lie  against  it ; 
it  is  master  of  its  proceedings  in  the  same  way  as 
we  are  masters  of  our  own  proceedings  in  this  court ; 
and  no  prohibition  would  lie  against  it  from  this 
court.    What  it  did  could  not  be  challenged.    I 
do  not  say  that  the  Court  of  Chancery  would  do 
anything  but  what  was  just  and  right ;  but  I  mean 
to  say  that  as  far  as  the  Court  of  Chancery  is  con- 
cerned it  is  a  court  against  which  no  prohibition 
would  lie,  and  it  had  absolute  control  over  this 
matter,  subject  to  an  appeal  to  the  House  of  Lords. 
But  now  comes  the  Act  of   Parliament  under 
which  the  Court  of  Admiralty  has  jurisdiction  at 
all  at  common  law.    But  for  that  Act  the  Court 
of  Admiralty  would  have  no  jurisdiction  what- 
ever  over   this    matter;    everything    they   did 
would  be  a  pure  nullity,  and  this  court,  or  any 
other   court,    would   have  been    bound,   in  the 
event   of   an   attempt   to    exercise   jurisdiction 
in   a  matter   over   which    they    had   no   juris- 
diction, to  issue  a  prohibition.  The  sole  power  they 
have  got  is  under  the  Act  of  the  24th  Yict.  c.  10. 
This  is  an  Act  to  extend  the  jurisdiction  and  im- 
prove the  practice  of  the  High  Court  of  Admiralty. 
It  first  states  when  it  shall  come  into  operation. 
Then  the  4th  section  enacts  :  *'  The  High  Court  of 
Admiraltjr  shall  have  jurisdiction  over  any  claim 
for  the  building,  equipping,  or  repairing,  of  any 
ship,  if  at  the  time  of  the  institution  of  the  cause 
the  ship  or  the  proceeds  thereof,  are  under  the 
arrest  of  the  court."    Then  there  is  jurisdiction 
as  to  claims  for  necessaries  (sect  5) ;  then  as  to 
claims  for  damage  to  cargo  imported  (sect.  6); 
then  over  claims  for  damage  done  by  any  ship 
(sect.  7.)    I  do  not  know  that  this  would  come 
under  that  Act  at  all.     My  own  impression  is 
that  it  would,  and  the  Court  of  Queen's  Bench 
in   the  case  cited,  put  the  true  meaning  upon 
damage.    Then  they  are  to  have  jurisdiction  over 
questions  as  to  ownerships,  &c.,  of  ships  (sect.  8). 
The  17  &  18  Yict.  c.  104,  as  to  claims  for  salvage  of 
life  is  extended  to  that  court  (sect  9).   They  are  to 
have  jurisdiction  over  that ;  they  are  to  have  juris- 
diction oyer  any  claims  made  by  seamen  as  to  wages 
earned  by  them  (sect.  10),  andoverany  claim  with  re- 
spect to  mortgages  within  the  provisions  of  the  Mer- 
chant 25hipping  Act  1854,  whether  the  ship  or  the 
proceeds  thereof  be  under  arrest  or  not  (sect.  11). 
So  where  they  are  giving  jurisdiction  in  respect  of 
this  mortgage  dispute  they  expressly  state  that  the 
Merchant  Shipping  Act  shall  be  extended  to  them» 
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and  they  shall  haye  that  jarisdiction  whether  the 
ship' or  the  proceeds  thereof  be  under  arrest  or 
not.     Then  clause  12  is :    "  The  High   Court  of, 
Admiralty  shall  have  the  same  powers  over  any 
British  ship  or  any  share  therein,  as  are  conferred 
on  the  High    Court  of    Chancery  in    England 
by    the    62nd,    63rd,    64th,    and    65th    sections 
of    the  Merchant   Shipping   Act  1854"      Then 
comes  the  13th   section:    "WheneTer  any  ship 
or  vessel,  or  the  proceeds    thereof,  are    under 
arrest  of  the  High  Court  of  Admiralty,  the  said 
court  shall  have  the  same  powers  as  are  conferred 
npon  the  High  Court  of  Chancery  in  England  by 
the  ninth  part  of  the  Merchant  Shipping  Act  1854. 
Under  the  11th  section  they  have  jarisdiction 
whether  the  ship  or  proceeds  be  nnder  arrest  or 
not,  and  by  the  13th  section  it  is  stated  specifically, 
when  the  ship  or  the  proceeds  thereof  are  under 
arrest,  then  and  not  until  then  have  they  the  power 
conferred  on  the  Court  of  Chancery.    It  seems  to 
me  to  show  the  meaning  of  the  Legislature  as 
clearly  as  words  can  do  it;  that  the  Legislature  did 
not  intend  to  confer  this  jurisdiction  upon  the 
Conrt  of  Admiralty  except  the  ship  or  vessel  or  the 
proceeds  thereof  were  nnder  arrest.    Therefore  it 
seems  to  me  that  is  a  condition  precedent  to  their 
jurisdiction  in  the  matter  at  all.    With  regard  to 
that  matter  the  learned  judge  of  the  Court  of 
Admiralty  seems  to  have  decided  that,  in  his  court, 
after  this  action  had  been  discussed  to  the  extent 
that  the  Mary  was  entitled  to  recover  against  the 
Normandy  in  regard  to  this  misfortune,  and  they 
had  come  and  stated  that  although  the  Normandy 
is  at  the  bottom  of  the  sea,  and  although  there 
were  no  proceeds  of  the  Normandy  because  she  was 
never  sold,  and  therefore  could  not  be  under  arrest, 
they  had  jurisdiction  in  the  event  of  the  owners  of 
the  Normandy  paying  into  court  the  sum  of  money 
which  would  represent  the  ship  if  sbe  had  been  in 
existence.    Whether  that  is  so  or  not  I  do  not 
know,  but  certainly  the  value  of  the  ship  has  not 
been  paid  into  court,  but  what  has  been  paid  into 
court  is  that  conventional  value  in  respect  of  loss 
of  life  which  is  represented  by  15L,  or  a  certain 
number  of  tons  regulated  by  the  Act  of  Parliament, 
and  I  find  no  averment  anywhere  that  that  is  the 
real  value  of  the  ship.    Therefore  it  seems  to  me 
there  never  has  arisen  that  which  can  be  taken  as 
a  substitute  for  the  value  of  the  ship  at  the  bottom 
of  the  sea ;  that  has  not  been  done  which  the  Act 
of  Parliament  requires  to  be  done,  that  is,  that  the 
parties  who  seek  for  this  protection  should  have 
the  ship  actually  in  the  possession  of  the  Court  of 
Admiralty  for  the  purpose  of  satisfyin^j^  the  claim* 
Therefore  it  seems  to  me  there  was  nojurisdiotion 
to  entertain  this  action  at  all  according  tu  the 
plain  and  obvious  meaning  of  the  Acts  of  Parlia- 
ment.    Supposing  the  Conrt  of  Admiralty  had 
jurisdiction,  it  ought  to  have  been  exercised  by  a 
suit  brought  for  the  purpose,  having  nothing  to  do 
with  the  liability  of  the  Mary,    There  ought  to 
have  been  a  simple  suit  in  which  liability  was 
admitted  to  the  extent  the  Vice- Chancellor  decided 
in  the  case  cited.    Then  the  suit  should  have  been 
brought  simply  for  the  purpose  of  having  this 
matter  decided.    It  is  not  competent  of  them  to 
bring  such  an  action  as  they  have  thought  fit  to 
bring,  to  introduce  by  a  sidewind  this  proceeding, 
making  it  conditional  on  liability  being  found  in 
the  Normandy,  For  these  reasons  I  am  of  opinion 
that  this  prohibition  should  go,  and  I  must  further 
say  I  think  the  prohibition  should  go  on  a  higher 


ground  altogether.    I  do  not  understand  how  it  is 
possible  that  the  Court  of  Admiralty  can  have 
jurisdiction  when  a  man  is  known  to  have  a  cause 
of  action,  when  a  man  is  known  to  be  prosecuting 
that  cause  of  action  in  one  of  the  Superior  Courts 
according  to  the  law  of  this  country,  without  notice 
to  him  to  issue  a  prohibition  against  proceedings 
in  that  court,  without  giving  him  an  opportunity 
of  appearing  and  stating  his  reasons.    I  do  not 
mean  to  go  at  any  length  into  this  matter,  but  I 
refer  to  Mr.  Broom's  Maxims,  where  all  the  cases 
seem  to  be  collected,  and  I  find  that  it  is  not 
by  reason  of  an  Act  of   Parliament,  or  by  the 
omission  of  any  mention  in  an  Act  of  Parliament, 
but  that  by  the  English  law  of  jurisprudence,  by  the 
mode  in  which  it  carries  into  effect  its  rules  of 
law,  it  is  an  essential  principle  of  justice  that  if  the 
man  be  known  against  whom  the  court  is  about  to 
proceed  to  make  an  order,  he  shall  have  notice  of 
that  proceeding,  and  an  opportunity  given  to  him 
to  come  and  show  that  it  cannot  be  maintained. 
A  maxim   is  cited,  whioh  is  true   enough.    It 
seems  to  me  it  is  taken  from  Seneca,  and  there- 
fore it  is  a  very  old  one.    The  meaning  of  it  is  that 
when  a  judgment  has  been  given  without  the  other 
side  bein^  heard,  although  the  judgment  be  quite 
right,  it  IS  not  a  lawful  or  right  judgment,  for  the 
want  of  those  persons  upon  whom  that  judgment 
imposes  some  burden  having  an  opportunity  of 
coming  in  and  stating  their  reasons  why  it  should 
not  be.    Therefore,  it  seems  to  me  there  was  a 
defect  in  this  proceeding   in    the  plaintiff  not 
having  had  an  opportunity,  given    to    him    of 
going  into  the  Court  of  Admindty  and  stating  his 
reasons,  if  he  had  any,  why  he  should  not  be  pro- 
hibited from  prosecuting  an  action  in  one  of  the 
Superior  Courts  of  common  law,  which  seems  to 
me  to  be  the  right  of  all  people  in  this  country, 
whether  native  or  foreign,  and  that  it  cannot  be 
stopped  without  giving  some  reason  for  it,    to 
which  he  would  have  a  right  to  answer.    In  my 
judgment  this  proceeding  is  without  jurisdiction. 
I  think  the  suit  is  wrong,  and  I  think  further,  and 
what  I  particularly  direct  my  attention  to  is,  that 
there  was  no  jurisdiction  whatever  to  issue  that 
order  of  the  4th  June  to  stop  the  proceedings  in 
this  suit,  that  that  proceeding  was  a  nullity,  and 
that  we  are  bound  for  the  purpose  of  protecting 
the  plaintiff  from  any  consequences  thereof  to  grant 
the  prohibition.    I  therefore  to  a  certain  extent 
concur  with  my  Lord  in  what  he  has  said,  but  as  I 
have  already  observed,  I  am  not  prepared  to  say 
that  this  matter  is  a  matter  within  the  jurisdiction 
of  the  Court  of  Admiralty.    When  a  contract  is 
made  in  London  for  the  carriage  of  goods  in  the 
ordinarv  way,  it  does  not  seem  to  me  that  because 
a  breacn  of  that  contract  happens  upon  sea,  the 
carriage  being  to  a  place  beyond  the  sea,  therefore 
the  case  is  taken  away  from  the  common  livw,  and 
transferred  to  the  Court  of  Admiralty ;  and  I  am 
satisfied  in  my  own  mind,  that  the  persons  con- 
nected with  this  branch  of  business  are  aware  of 
it ;  because  up  to  a  short  period,  within  a  year, 
the  ordinary  ticket  that  you  got  for  going  to 
Dublin  or  Belfast  or  anywhere  was  one  ticket.    It 
was  from  Euston-square  to  Dublin  or  Belfast,  as 
the  case  may  be.    They  saw  the  difficulty  that 
might  arise  from  that,  and  instead  of  one  there  are 
two — one  is  for  conveying  you  from  London  to 

I  Holyhead,  and  the  other  is  for  conveying  you  from 
Holyhead  across  to  Dublin  or  Belftut.  1  have  not 
the  slightest  doubt  that  this  difficulty  has  oocmrrod 


i  difficulty! 
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to  the  people  who  have  advised  these  companies, 
andthey  have  shifted  the  matter  in  this  way  for  the 
very  purpose  of  setting  out  of  the  difficnlty  this 
company  are  now  in.  Whether  they  will  be  saooessfnl 
or  not  I  do  not  know ;  bnt  we  have  had  no  arga- 
ment  npon  the  question  of  a  man  who  is  under  the 
protection  of  the  common  law  of  England,  till  he 
gets  to  Holvhead,  and  when  he  gets  a  quarter  of  a 
mile  beyond  Holyhead  on  the  sea,  should  be  under 
the  admiralty  law,  which  is  taken  from  the  civU 
law,  and  supposed  to  be  more  in  accordance  with 
the  law  of  foreisn  lands.  We  have  not  had  an 
argument  upon  that,  therefore  I  have  not  to  pro- 
noanoe  an  opinion  upon  it. 

Cleasby,  B.-*I  shall  add  very  little  in  this  case 
to  what  has  been  said,  but  as  it  is  a  case  in  which 
we  are  exercising  a  somewhat  unusual  jurisdiction, 
and  I  may  not  perhaps  agree  altogether  with  all 
the  reasons  that  have  been  given,  I  feel  bound  to 
state,  very  briefly,  those  which  bring  me  to  the 
same  conclusion  as  the  rest  of  the  court  have 
vrived  at.  This  it  an  application  for  a  prohibi- 
tion. The  prohibition  is  a  writ  directed  to  the  court 
commanding  them  (I  am  now  reading  the  words 
(tf  Blackstone)  to  cease  from  the  prosecution  of  a 
floitupon  a  suggestion  thai*  either  tne  cause  origin- 
aDy,  or  some  collateral  matter  arising  therein,  does 
not  belong  to  that  jurisdiction,  but  to  the  cogni« 
BSDoe  of  some  other  court.  It  is  quite  obvious 
from  the  statement  of  what  its  object  is,  that  it  is 
a  matter  of  great  importance  to  the  subject,  and  it 
is  not  a  matter  that  rests  in  our  discretion.  If  it 
was  a  matter  that  rested  in  our  discretion,  then, 
considering  all  that  has  taken  place  in  this  case, 
sabjeot  still  to  the  question  that  nas  been  adverted 
to  by  my  brother  Martiu,  I  should  decline  to  accede 
to  the  motion  made.  But  this  is  a  case  in  which  I 
am  bound,  I  am  sorry  to  say,  to  express  my 
opinion.  Ton  will  find  it  laid  down,  no  doubt 
correctly,  in  Com.  Dig.  ("Prohibition"  Letter 
C.), "  Prohibition  ought  to  be  granted  ex  dehito 
justUice"  Then  he  quotes  numbers  of  authorities 
•*  by  all  the  judges."  (2  Instit.  607).  If  it  ought  to 
go  according  to  law  it  must  go,  and  we  must  agree 
to  its  going.  The  prohibition  which  is  asked  is  a 
prohibition  to  the  Court  of  Admiralty,  and  the 
same  passage  in  Blackstone,  vol.  3,  p.  112,  says, 
"  It  may  be  directed  to  the  Courts  Christian,  the 
University  Courts,  the  Court  of  Chivalry,  or  the 
Coart  of  Admiralty,  where  they  concern  them- 
selves with  any  matter  not  within  their  jurisdic- 
tion, as  if  the  first " — that  is  the  former  courts — 
"  should  attempt  to  try  the  validity  of  a  custom 
pleaded,  or  the  latter  a  contract  made  or  to  be 
executed  within  this  Kingdom."  So  that  it  stands 
as  matter  beyond  dispute  that  the  Court  of  Admi- 
ral^ is  one  to  which  this  writ  of  prohibition  in  the 
ordinary  course  goes.  Ton  will  find  a  great  deal 
about  it  in  Com.  Dig.  ^  Admiralty  "  Letter  F.  1.) 
The  Court  of  Admiralty  has  no  jurisdiction  in  any 
cause  which  arises  upon  land  or  within  any  count;^ , 
(i  Inst.  134) ;  and  by  the  statute  Bic.  2,  c.  5,  it 
was  enacted  that  the  Admiraltv  meddle  not  with 
•hiogs  done  in  the  realm  but  only  on  the  sea ;  and 
it  goes  on  to  say  that  the  person  doing  so  comes 
within  the  danger  of  ffroBmunire,  AfSarwards  at 
F.  2, "  So  npon  motion  after  a  suggestion  that  the 
suit  in  the  Admiralty  is  for  a  matter  out  of  their 
jurisdiction,  and  after  oyer  of  the  libel  and  day 
given  to  the  pnarty,  a  prohibition  goes:"  (4  Inst 
186-6.)  Aa  if  Uie  libel  there  be  upon  a 
eontraot,  plea,  or  complaint  made  by  water  or 


by  land,  within    any  county  of    the  Kingdom. 
Well,  now,  the  Court  of  Admiralty  then  had  a 
limited  jurisdiction.   Nothing  that  has  taken  place 
since  has  prevented  it  from  being  a  court  havmga 
limited  jurisdiction.    For  the  purpose  of  provi- 
ding judges  for  the  Judicial  Committee  of  the 
Privy  Council  by  an  interpretation  clause, '  you 
may  class  it  with  the  Superior  Courts,  or  yon 
might  even  call   it  a  Superior  Court;  but  still 
you  do  not  prevent  it  from  being  a  Superior 
Court  having  a  limited  jurisdiction.    The  juris- 
diction has  been  enormously    enlarged    by  the 
Act  of  Parliament  referred  to.    But  that  does 
not  show  it  to  be  a  court  with  anything  but 
a  limited   jurisdiction.     On    the    contrary,    all 
those  specific  enlargements  assume  it  to  be  still  a 
court  with  limited  jurisdiction,  and  provided  a 
suit  were  to  be  brought  in  reference  to  a  contract 
made  upon  land  for  the  purpose  of  extending  the 
jurisdiction,  and  we  know  that  jurisdictions  have 
been  from  time  to  time  extended  in  courts,  could 
it  be  said  that  this  court  or  other  courts  could  not 
properly  interfere,  by  prohibition,  to  prevent  that 
jurisdiction  from  being  so  exercised  P  It  could  not 
be  done  properly  by  appeal.    An  appeal  corrects 
either  the  interlocutoiT^  or  final  judgment  of  the 
court,,  but  the  hardship  upon  the  subject  is  to  be 
compelled  to  go  on  to  judgment  in  a  case  in  which 
there  is  no  jurisdiction.    Therefore,  he  has  a  right 
to  come,  if  there  be  no  jurisdiction,  and  apply  to 
prevent  the  case  proceeding.    I  have  thought  it 
worth  while  to  give  these  reasons,  because  I  do  not 
accede  entirely  to  what  was  said  by  my  brother 
Martin  about  onr  being  bound  by  Smith  v.  Brown 
(flip.);    Upon  this  matter,  if  we  are  called  upon  to 
exercise  a  particular  jurisdiction,  we  ought  to  be 
satisfied  that  we  have  the  right  to  exercise  it.    At 
the  same  time  that  authority  goes  a  fpresLt  wav  to 
satisfy  me  that  we  have  the  jurisdiction,  and  I  am 
very  glad  to  find  that  the  Court  of  Queen's  Bench 
have  had  no  hesitation  in  considering  themselves 
justified,  and  we  are  justified  to  the  same  extent,  in 
issuing  the  prohibition  to  the  Court  of  Admiralty. 
Having  disposed  of  those  two  matters  satisfactorily, 
certainly  to  my  own  mind,  we  have  now  to  con- 
sider, were  they  or  were  they  not  exceeding  their 
I'urisdictionP    They  have  a  limited  jurisoiotion. 
t  is  a  case  for  a  prohibition.    We  are  bound  to 
issue  the  prohibition  if  they  did  exceed  their  juris- 
diction.   Was  it  within  their  jurisdiction  or  was 
it  not  P    I  will  go  through  the  facts  again,  but 
very  shortly.    This  action  was  brought  in  conse- 
quence of  a  collision  at  sea.    A  man  having  entered 
into  a  contract  with  the  company  to  be  carried 
from  London  to  Guernsey,  or  wherever  it  may  be, 
two  vessels  came  into  collision,  and  the  passenger 
sustained  loss.     Two  suits  are  instituted — two 
causes  of  damage  in  the  Admiralty  Court.    Then 
what  is  called  the  limited  liability  suit  is  also  com- 
menced by  the  defendants  in  the  ordinary  form, 
and  an  order  is  thereupon  made,  to  which  my 
brother  Martin  has  particularly  referred,  on  the 
14th  June,  followed  up  by  a  decree  on  the  14th 
July,  or  something  of  that  sort,  directing  that  all 
actions,  proceedings  in  respect  of  loss  of  life,  or 
anything  else,  in  the  most  general  terms,  shall  at 
once  and  forthwith  be  stopped.    Well,  first,  we 
have  to  consider,  had  they  jurisdiction  to  make 
this  order,  and  is  a  prohibition  a  proper  course  if 
they  have  made  the  order  without  jurisdiction  P 
The  state  of  facts  is  simply  this  :-*An  action  had 
been  brought  for  redress.  The  Court  of  Admiralty     t 
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ati  the  time  it  made  that  order  could  not  give  the 
redress.  It  is  admitted  it  coald  not  give  ic,  be- 
cause until  it  could  ffive  that  redress  a  question 
remained  to  be  tri^ — a  question  between  the 
Mary  and  the  Normandy.  It  was  therefore  in- 
competent to  give  redress,  and  it  issued  an  injunc- 
tion stopping  and  preventing  a  subject  obtaining 
the  redress  to  which  he  was  by  law  entitled  in 
the  common  law  courts  of  the  coontry.  Well, 
now,  upon  that  proceeding  being  t^ken,  whether 
the  plaintifE  in  this  case  could  have  stopped 
the  suit  until  that  order  was  made,  whicn  to 
some  extent,  no  doubt,  was  binding  upon  him,  it  is 
not  necessary  to  inquire ;  but  as  soon  as  it  was 
made,  and  he  was  direcUy  affected  by  this  exercise 
of  jurisdiction  preventing  him  obtaining  the  re- 
dress which  he  could  not  obtain  anywhere  else, 
then  I  apprehend  it  was  a  case  in  which  it  was  the 
duty  of  the  common  law  courts  to  interfere  and 
say,  "  You  have  no  right  to  interfere  to  prevent 
this  man  getting  the  redrees  where  he  can  get  it." 
Well,  now,  has  anything  occurred  to  prevent  this 
from  being  a  case  in  which  a  prohibition  should 
so  P  Why  coald  not  the  Court  of  Admiralty  give 
we  plaintiff  redress  in  this  case  at  that  timeP 
Merely  because  they  had  no  jurisdiction  to  do  it. 
Their  jarisdiction  to  give  that  redress  arose  subse- 
quently. They  had  not  the  jurisdiction  to  give 
the  redress  themselves,  but  as  at  that  time  in  that 
suit  which  was  instituted  for  the  purpose  that  has 
been  mentioned,  they  had  not  the  jurisdiction  to 
^ve  the  redress  themselves,  and  they  issued  an 
mjunction  preventing  the  subject  from  having  the 
redress  to  which  he  was  otherwise  entitled,  it 
becomes,  it  appears  to  me,  exactly  a  case  in  which 
the  prolubition  ought  to  go,  and  nothing  that  has 
occurred  since,  that  I  can  imagine,  has  interfered 
with  the  right  which  the  plaintiff  then  had,  unless 
it  can  be  shown  that  the  court  had  jurisdiction  to 
make  that  order— his  right  to  have  a  prohibition 
go  against  that  suit  beiug  proceeded  with,  in 
which  that  order  stands.  Qad  they  jurisdiction  to 
give  the  redress  then  P  Had  they  jurisdiction  to 
proceed  in  that  suit  for  the  purpose  of  giving  re- 
dress P  That  depends  upon  the  construction  to  be 
put  upon  the  13th  section  of  the  Admiralty 
Act.  it  ap|>ear8  to  me  plain  that  the  intention 
of  that  section  was  that  where  the  ship  or  the 
proceeds  thereof,  or  I  will  assume  for  the  sake  of 
argument,  where  all  those  matters  were  in  court, 
and  therefore  the  Court  of  Admindty  coald  give 
redress,  such  redrees  as  it  could  give  in  k'espect  of 
the  matter  complained  of  in  the  court  of  law,  then 
they  should  have  the  jurisdiction  conferred  upon 
the  Court  of  Chancery  in  genera  where  liability  is 
admitted  and  nothing  remains  but  to  administer 
the  fund.  That  seems  to  me  plainly  to  have  been 
the  object.  It  shall  not  be  necessary  to  go  to  the 
Court  of  Chancery  to  get  this  redress.  You  shall 
have  it,  provided  the  vessel,  or  the  proceeds  thereof 
are  in  court ;  and  the  reason  is  manifest  which  I 
have  given.  Therefore,  in  this  case,  we  have  to 
consider — were  the  vessel  or  the  proceeds  thereof 
in  any  sense  whatever  in  court  P  Was  that  part  of 
the  section  complied  with  P  I  am  not  going  to  repeat 
the  reasons  given,  because  it  is  not  necessary.  I  en- 
tirely agree  with  what  hasbeen  said  by  the  court  upon 
that  subject,  that  that  preliminary  condition  has  not 
been  complied  with,  therefore  the  jurisdiction  to 

S've  this  redress  at  that  time  did  not  exist.    But 
en  another  question  occuired  to  me,  which  I 
threw  out  in  course  of  the  argument;  whether  it 


wasacase  for  a  prohibition ;  whether,  though  there 
was  no  jurisdiction  to  entertain  the  suit  at  the 
time  it  was  commenced,  yet  when  the  suit  was 
afterwards  going  on,  and  proceedings  taking  plAoe 
under  circamstances  which  would  have  given 
jurisdiction  to  commence  the  suit-— of  course  it 
was  a  matter  of  discretion — that  would  have  been 
safficient  to  prevent  them  exercising  the  prohibi- 
tion P  But  even  treating  it,  not  as  a  matter  of 
discretion,  but  as  a  question  of  law,  the  pKoint 
might  have  deserved  consideration,  more  especially 
if  the  condition  had  clearly  been  performed,  upon 
which  there  is  a  difference  of  opinion — ^I  mean  as 
to  the  distinction  between  the  vessel  and  the  pro- 
ceeds. But  without  considering  that,  it  appears  to 
me  sufficient  to  say  in  this  case  that  this  was  a 
suit  in  which,  on  the' 4th  June,  an  order  had  been 
made  for  an  injunction  stopping  the  action ;  that 
at  that  time  there  was  no  jurisdiction  to  make 
that  order,  and  no  jurisdiction  to  entertain  the 
suit ;  and  that  the  plaintiff  had  a  ripht,  therefore, 
to  prevent  that  suit  from  continumg  which  was 
commenced  without  jurisdiction,  in  which  an  order 
was  made  against  him  without  jurisdiction,  which 
order  may  always  operate  as  a  prejadioe  ac^ainst 
him,  and  be  the  ground  of  proceeding.  That  seems 
to  be  a  satisfactory  answer  to  the  difficulty  which 
I  felt — I  will  not  say  it  is  a  real  difficulty — bat  an 
answer  to  the  difficulty  such  as  it  is.  He  has  a 
right  to  prevent  the  suit  going  on,  in  whioh  an 
order  has  been  made  where  there  was  no  jurisdic- 
tion to  entertain  a  suit  at  that  time. 

JudgmerUfor  ihs  plaitUiff, 

Attorneys   for  the   plaintiff,  BrooJahatik   and 
OaOand. 

Attorney  for  the  defendants,  Lewie  Oromhie, 
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UNITED  STATES  DISTRICT  COURT- 
SOUTHERN   DISTRICT   OF   NEW    YOBK. 
March  1872. 
QjESsmo  v.  The  Steahsb  Hahsa. 

OoVMUm  between  eteamer  and  aaUvng  vessel — Fog — 
Speed  of  eieamer — BtUe  ae  to. 

A  steamer  going  at  the  rate  of  nine  and  a  haJf  mUee 
an  hour  during  a  fog  at  nighi  which  occcuioncMy 
lifted,  ran  into  and  eanh  a  eailing  veseeL  The 
eailing  veesel  had  kept  a  good  look  out,  and  blown 
a  fog  horn,  which,  however  was  not  heard  on 
hoard  ihe  steamer.  It  was  submitted  for  the 
steamer  that  she  answered  her  helm  better,  token 
steaming  rarndhf,  and  that  her  speed  UHie  not  so 
great  that  she  could  not  have  been  slopped  on  re^ 
ceiving  due  waminq,  thai  is  to  say,  within  the 
distance  at  which  a  jog  horn  is  usuaMy  heard^  and 
thai  she  had  not  heard  any  wamir^ : 

Held,  thai  (his  was  fu>  defence,  and  that  the  eieafner 
was  to  bUime, 

It  is  ihe  duiy  of  a  steamer  to  avail  herself  of  her 
boiler  power,  to  be  ready  to  stop  and  reverse  taith 
power  and  efficiencnf  in  a  fog,  while  at  ike  ecsme 
time  she  moderates  W  speed,  soaeto  enable  euch 
power  to  be  emercised  with  efficiency,  and  toith 
gretUer  efficiency  than  if  she  dia  not  modenUe  her 
epeed.  > 

The  reeuit  of  the  OAUhorUies  is  thcU  while  the  jue* 
tifiablerate  of  epeed  wiU  depend  upon  the  cironrn* 
itanoee  of  thie  case,  there  is  no  euch  criterion  ae 
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that  th^  stearner  may  go  at  a  rate  aiich  as  will 
enable  her  to  stop  within  an  assumed  distance  at 
which  she  may,  under  favourable  circumstances, 
expect  to  hear  a  fog  horn  or  a  steam  whistle,  if 
blown, 

Beebe,  JDonohue,  and  Ooolce,  for  the  libellant. 
W.  Q.  Morton,  and  W.  W.  McFarland,  for  the 
claimants. 

Blatchfobd,  J. — On  the  morning  of  the  SlstMav, 
1871,  but  a  few  minutes  before  half- past  two  o*cIock, 
the  German  screw  steamer,  Hansa,  in  the  Atlantic 
Ocean,  aboot  350  miles  from  the  port  of  New  York, 
came  into  collision  with  the  Norwegian  barqae 
Rhea,  striking  her  a  square  blow  on  her  port  side, 
between  her  main-mast  and  mizen-mast,  and 
catting  into  her  to  a  distance  of  seme  ISft.  The 
barqae  had  all  her  sails  set  exoept  her  light  sails, 
and  was  eoing  three  or  four  knots  an  hour,  heading 
soQth-half-west,  the  wind  being  about  west-south- 
west, and  the  barque  beine  close  hauled.  The 
steamer  was  on  a  voyage  Trom  Bremen  to  New 
York,  and  the  barque  on  a  voyage  from  Botter- 
dam  to  New  York.  After  the  collision,  which 
occurred  in  a  fog,  the  steamer  backed  out  from 
the  barque,  and  the  barque  disappeared  in 
the  fog,  towards  the  port  hand  of  the  steamer, 
and  undoubtedly  went  down  with  her  cargo. 
The  value  of  the  barque  and  her  cargo  are 
claimed  to  have  been  160,000  dollars.  The  libel 
alleges  that  at  and  before  the  collision  the 
barque  had  a  fog  horn  blowing  and  sounding; 
that  the  barque  kept  on  her  course  without  varia- 
tion until  the  steamer  was  close  on  board  of  her ; 
that  then,  to  ease  the  blow  if  possible,  the  mate 
ordered  the  helm  aport,  but  the  collision  took  place 
before  any  change  could  be  made  in  her  course; 
that  the  collision  was  caused  without  fault  on  the 
part  of  the  barque ;  that  she  had  a  proper  look-out 
set,  and  a  fog  horn  blowing,  and  a  good  man  at 
the  wheel ;  that  a  full  and  efficient  look-out  was 
kept ;  and  that  the  fault  was  in  the  steamer  in 
running  at  too  great  a  rate  of  speed,  in  not  keep- 
ing a  good  and  sufficient  look-out,  in  not  in  time 
taking  steps  to  avoid  the  barqae,  as  it  was  the  duty 
of  those  on  the  steamer  to  do,  and  in  not  stopping 
and  backing  in  time.  The  answer  avers  that  during 
the  time  between  midnight  and  half-past  two 
o'clock  ajn.  on  the  UUt  May,  a  drifting,  but  not 
continuous,  fog  was  experienced,  which  had  com- 
menced some  hours  before,  and  had  varied  in  the 
extent  of  its  obscuration,  from  time  to  time  lighting 
op  and  changing  in  character,  and  presenting 
thick  and  clear  atmosphere  alternately;  that  during 
the  prevalence  of  the  fog  the  Hansa  was  kept  at 
a  moderate  rate  of  speed,  part  of  the  time  as 
low  as  seven  knots  an  hour,  and  at  no  time 
exceeding  nine  and  a   half   knots,    nine   knots 

a  hour  being  about  the  rate  immediately 
re  and  at  the  time  of  the  collision ;  that 
her  rate  of  speed  was  regulated  according  to  the 
ciroomstanoes ;  that,  in  view  of  the  skill  and  care 
exercised  and  the  precautions  taken  in  navigating 
her,  and  of  the  reciprocal  precautions  required  by 
law  from  other  vessels,  her  rate  of  speed  was  at  all 
times  prudent  and  safe ;  that  during  the  half  hour 
immediately  preceding  the  collision,  blasts  of  her 
steam  whistle  were  sounded  at  intervals  not  ex- 
ceeding at  any  time  one  minute  and  a  half,  lights 
of  the  most  effective  description  were  displayed, 
the  most  vigilant  look-out  was  maintained,  an 
officer  of  capacity  and  long  experience  was  in 
charge  of  the  deck,  a  force  of  four  men — two  able 
Vol  L,  N.  S. 


seamen  and  two  quartermasters — was  kept  in  the 
wheelhouse,  the  most  effective  apparatus  for  con- 
veying orders  from  the  officer  m  charge  to  the 
engine*room  and  the  wheel  respectively  were  pro- 
vided, thus  creating  a  reciprocal  duty  on  the  part  of 
approaching  vessels  to  give  notice  d  their  location 
by  proper  sounds  of  their  steam-whistles  or  fog- 
horns, the  distance  at  which  the  Hansa^s  steam- 
whistle  could  be  heard,  being  at  least  two  miles 
in  much  less  favourable  circumstances,  and  the 
distance  at  which  ordinary  fog-horns  and  steam- 
whistles  on  other  vessels  could  have  been  heard  by 
those  on  board  the  Hansa,  not  being  less  than  two 
miles ;  that,  under  these  circumstances,  the  speed 
of  the  Hansa  was,  in  all  respects  moderate,  judi- 
cious and  safe,  and  did  not  in  any  manner  con- 
tribute to  the  collision ;  that  while  so  proceeding, 
the  steamer  heading  about  west,  and  no  answering 
blast  of  whistle  or  fog-horn,  and  no  hail  having 
been  detected,  although  attentively  listened  for  iu 
the  intervals  between  the  blasts  of  the  Hansa's 
steam-whistle,  and  immediately  after  another  blast 
of  the  Hansa's  steam  whistle,  a  dim  light  the 
colour  of  which  was  not  at  first  distinguishable, 
but  which  proved  to  be  the  red  light  of  a  vessel 
alleged  to  have  been  the  barque  Bhea,  came 
into  view,  and  was  sighted  and  reported  simul- 
taneously by  both  lookouts  on  the  bows  of 
the  Hansa;  that  the  light  bore  about  two 
points  on  the  starboard  bow  of  the  Hansa, 
and  indicated  the  dangerous  proximity  of  a 
vessel  apparently  under  full  sail,  heading  to  the 
southward,  across  the  bow  of  the  Hansa;  that, 
by  immediate  telegraphic  orders  from  the  bridge 
to  the  engine  and  wheel  of  the  Hansa,  her 
engine  was  at  once  stopped  and  backed,  and  her 
helm  was  put  hard-a-starboard,  but,  before  the 
heading  or  way  of  the  Hansa  could  be  materi- 
ally affected  thareby,  a  collision,  inevitable  to  the 
Hansa,  occurred,  and  the  port  side  of  the  barque 
came  in  contact  with  the  bow  of  the  Hansa ;  that* 
as  soon  as  the  vicinity  of  the  barque  became 
known,  every  possible  effort  on  the  part  of  those 
navigating  the  Hansa  was  made  to  avoid  the  col- 
lision ;  and  that  no  fault  was  committed  by  them, 
and  the  collision  was  not  caused  by  any  fault  or 
negligence  on  the  part  of  those  in  charge  of  navi- 
gating the  Hansa.  The  answer  charges  that  the 
collision  was  occasioned  by  the  negligence  and  un- 
skilfulness  of  those  in  charge  of  the  barque,  and 
deficiencies  in  her  equipment,  and  omissions  of 
duty  and  of  precautions,  as  follows:  First,  the 
failure  on  the  part  of  those  navigating  the  barque 
to  give  due  notice  of  her  presence  and  approach  by 
sound  ing  properly  one  or  more  fog-horns,  as,  had  the 
same  been  so  sounded,  they  must  necessarily  have 
been  heard  on  board  of  the  Hansa  at  a  distance 
much  farther  than  was  necessary  to  enable  those 
on  board  of  her  to  easily  avoid  any  danger  of 
collision,  at  even  a  much  greater  rate  of  speed  than 
she  was  then  going ;  and,  in  the  absence  of  such 
signal  or  signals  on  the  part  of  the  barque,  to  indi- 
cate her  presence  and  bearing,  all  precautions  by 
those  navigating  the  Hansa  were,  necessarily 
unavailing  to  prevent  a  collision,  and  would  have 
been  so  at  whatever  rate  of  speed  the  Hansa  might 
have  been  proceeding.  Secondly,  the  barque,  at 
the  time  of  the  collision,  was  being  navigated  on  a 
part  of  the  ocean  out  of  the  usual  course  of  saUmg 
vessels.  Thirdly,  her  master,  officers,  and  crew 
were  not  vigilant,  but  negligent  in  the  performance 
of  their  duties,  and  were  inefficient  as  to  nautical 
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oompetenoj,  seamanship,  and  number.    Fourthly, 
before,   and  at  the  tune   of,   the   collision,   no 
competent  or  effective  look-out  was  stationed  or 
maintained    on    the    barque.      Fifthly,    imme- 
diately  before,  and   at  the   time  of   the   colli- 
sion, the  wheel  of  the  barque  was  in  the  sole 
charge  of  an  inexperienced  and  incapable  boy, 
who  was  Ignorant  of  the  Norwegian  language,  m 
which  language  the  usual  orders  for  navigating 
the  barque  were  given.    Sixthly,  the  lights  on  the 
barque  were  dim,  defective,  and  placed  on  an  un- 
usual and  improper  part  of  the  vessel,  and,  as  so 
defective  and  misplaced,  tended  to  mislead  as  to 
her  true  position  and  bearing.    Seventhly,  there 
was  a  general  neglect  of  discipline  and  proper  pre- 
cautions on  board  of  the  barque;  and  blasts  of  the 
steam  whistle  sounded  from  on  board  of  the  Han$a 
were  heard  on  board  of  the  barque  in  ample  time 
for   her,  by  answering  sounds  of  fo^  horn  and 
otherwise,  to  have  notified  those  navigating  the 
Hansa  of  the  position  of  the  baraue,  and  enabled 
them  to  avoid  a  collision ;  and,  tnrough  culpable 
negligence  and  want  of  seamanlike  presence  of 
mind,  sagacity  and  promptitude  on  the  part  of 
those  navigating  the  barque,  no  answering  fog 
horn  or  horns  was  or  were  sounded,  or  other 
measures    resorted    to    to    notii^    the    Hansa 
of  her   position;    and    the    collision   was    due 
solely   to  the   seven    causes  thus  stated.    The 
consideration  of  this  case  might  well  stop  here. 
The    Hansa    and   the   Bhea    were    proceeding 
in  such  directions  as  to  involve  risk  of  collision, 
and  it  was  the  duty  of  the  Hansa  to  keep  out  of 
the  way  of  the  Bhea,  and  she  failed  to  do  so.    The 
Hansa  was  approaching  the  Bhea  so  as  to  involve 
risk  of  collision,  and  it  was  the  duty  of  the  Hansa 
to  seasonably  slacken  her  speed,  and  to  seasonably 
stop  and  reverse,  and  she  hSled  to  slacken  her 
speed  in  season,  and  she  failed  to  stop  and  re- 
verse in  season.  The  Bhea  kept  her  course.  There 
was  no  danger  to  accrue  to  the  Ham  a  from  obey- 
ing the  rules,  and  there  were  no  special  circum- 
stances existing  to  render  necessary  any  departure 
by  the  Hansa  from  the  rules.    The  Bhea  did  not 
neglect  to  carry  the  proper  lights,  or  to  make  the 
proper  signals,  or  to  keep  a  proper  look-out,  or  to 
observe  any  precaution  required  by  the  ordinary 
practice  of  seamen,  or  the  special  circamstauces  of 
the  case.    The  buI^den  being  on  the  Ha/nsa^  under 
such  circumstances,  to  excuse  herself  from  fault, 
and  she  not  having  done  so,  condemnation  of  her 
necessarily  follows.  But,  I  think  it  is  shown  affirma- 
tively that  there  was  fault  on  the  part  of  the  Hansa 
in  failing  to  observe  the  requirement  to  go  at  a 
moderate  speed  in  the  fpg  which  prevailed.    The 
actual  rate  of  speed  of  the  Hansa  at  the  time  of  the 
collision  was  nine  and  a  half  knots  an  hour.    That 
had  been  her  speed  for  an  hour  and  a  half  previ- 
oasly.     Her  average  speed  up  to  the  previous 
noon,  during  the  voyage,  had  been  eleven  knots  an 
hour,  using  sails  whenever  practicable.    From  the 
I>revious  noon,  withoat  sails,  her  speed  had  at  no 
time  exceeded  ten  and  a  half  knots.    The  answer 
avers  that,  during  the  prevalence  of  a  drifting,  but 
not  continuous  fog,  which  commenced  some  hours 
before  the  midnight  previous  to  the  collision,  the 
Hansa  was  kept  at  a  moderate  rate  of  speed,  part 
of  the  time  as  low  as  seven  Imots  an  hour,  and  at 
no  time  exceeding  nine  and  a  half  knots,  nine  knots 
per  hour  being  about  the  rate  immediately  before 
and  at  the  time  of  the  collision.  These  atatements 
are  not  borne  out  by  the  evidence  from  the  log 


book  of  the   Hansa,      On  the  contrary,  of  the 
fourteen  logs  at  the  fourteen  even  hours  between 
the  time  of  the  collision  and  the  previous  noon, 
there  was  no  rate  of  nine  knots,  there  were  two 
logs  at  nine  and  a  half,  six  logs  at  ten,  four  logs  at 
ten  and  a  half,  and  two  logs,  namely,  at  seven  p.m. 
and  at  eight  p.m.,  at  seven.    The  master  of  the 
Hansa  testifies  that  he  would  consider  ten  miles  a 
very  moderate  kind  of  speed  for  a  vessel  like  the 
Hansa  on  a  ni^ht  when  there  was  a  thick  fog  at 
times  and  lighting  up  at  times,  and  in  the  location 
where  the  collision  occurred.    Her  speed  from  the 
noon  before  the  collision  until  the  collision  avor- 
aered,  taking  the  log  rates,  a  little  under  nine  and 
two-thirds  miles  an  hour,  without  sails,  her  speed 
at  the  time  of  the  collision  being  nine  and  a  half. 
From  noon  of  the  29th  to  noon  of  the  80th,  with 
fore  and  aft  saUs,  gafi*  topsails  and  staysails  set  for 
twenty-two  hoars,  she  ran  at  the  average  rate  of 
nearly  eleven  and  one- tenth  miles  an  hour.  Yet  her 
master  testifies  that,  during  a  part  of  the  time  of 
the    day  preceding   the   collision,  the   fog  was 
steadily  very  heavy;  that  during  that  time  the 
rate  of  speed  they  made  was  from  about  six  and  a 
hfdf  to  seven  miles ;  that  when  the  fog  was  thick 
at  times,  and  lighting  up  «t  times,  their  speed 
was  about  nine  and  a  half  miles ;    and  that  he 
regards  those  rates  of  speed  as  prudent  rates  under 
the  circamstances.    He  says  that  during  the  29th 
and  30th  the  weather  was  sometimes  very  thick, 
and    sometimes    lighter,    mostly    cloudy,    dark 
weather,  with  rain  and  fog ;  that  when  he  went 
to  bed,  two  hours  and  three-cjnarters  before  the 
collision,  the  weather  was  quite  clear ;  and  that 
he  had  not  been  in  bed  before  for  more  than  thirty- 
six    hours.     Sander,  the  second  officer   of   the 
Hansa,  testifies  that,  in  his  judgment,  the  speed 
of  the  Hansa,  nine  and  a  half  knots,  at  the  time 
of  the  collision,  was  a  moderate  and  prudent  rate 
of  speed  for  her  on  such  a  night,  heading  as  she 
was,  and  with  the  wind,  sea,  and  fog  such  as  they 
were.    He  says  that  it  began  to  get  thick  soon 
after  midnight,  and  continued  getting  thicker,  and 
lighting  up  until  the  time  of  the  collision.     The 
fog  was  saoh  that  the  Hansa  kept  her  whistle 
blowing  at  the  same  intervals  from  before  half- 
past  twelve  until  the  collision,  and   that   San- 
der lost  sight  of  the  Bhea  after  the  collision, 
when    the   Bhea   was   aboat    half    the   length 
of  the  Hansa  away  from  the   Hansa,  that  is, 
about  185fb.  off.    It  is  urged,  on  the  evidence,  that 
a  steamer  steers  better  when  going  at  a  quick  rate 
of  speed  than  when  going  at  a  slow  rate  of  speed ; 
that  a  steamer  making  a  given  rate  of  speed,  with 
only  sufficient  steam  for  that  rate,  cannot   be 
stopped  in  any  less  distance  than  when  making 
doable  that  rate,  with  sufficient  steam  for  such 
doable   speed;    and  that  the  Hansa  could    be 
brought  to  a  full  stop,  when  going  at  the  rate 
of  nine  and  a  half  knots  an  hour,  in  the  condition 
of  things  as  they  were  at  the  time  of  the  collision, 
in,  as  her  master  thinks,  less  tban  twioe  her  own 
length,  and  in,  as  Sander  thinks,  from  two  to  three 
times  her  own  length,  her  length  being  367fl. 
The  evidence  shows  that  there  was  no  difficulty  in 
managing  and  steering  the  Hansa  at  a  much  less 
rate  of  speed  than  nine  and  a  half  knots,  for,  after 
the  collision,  she  moved  around  in  a  circle  of  a 
half  or  three-quarters  of  a  mile  in  diameter,  for  a 
considerable  time,  at  a  speed  of  four  miles  an  hoar 
and  sometimes  less,  sometimes  stopping  entirely, 
searching  for  traces  of  the  Bliea.    There  is  no 
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doabt  that  a  steamer,  or  any  other  vessel,  will 
answer  her  helm  more  readily,  so  as  to  avoid  a 
given  object  ahead  by  aotaatin^  the  helm  at  a 
leu  distance  off  from  such  object,  when  she  is 
goiDg  at  a  higher  speed  than  when  she  is 
going  at  a  lower  rate.  Bat  this  has  nothing  to  do 
with  the  control  exercised  by  her  steam  ma- 
chinery to  stop  her  headway  and  give  her  stern- 
way.  That  control  is  more  effective  at  the  lower 
speed.  Not  that  five  knot  steam  will  give  her 
Btemway  when  her  speed  is  five  knots  only,  any 
sooner  than  ten  knot  steam  will  give  her  stem  way 
when  her  speed  is  ten  knots.  Bat,  a  steamer  with 
boiler  capacity  for  steam  for  ten  knots,  and  whose 
usual  rate  is  ten  knots,  in  clear  weather,  can,  from 
nrnning  at  ten  knots,  with  ten  knot  steam,  reduce 
her  rate  to  five  knots  in  a  fog,  and  so  manage  her 
fires  and  have  in  reserve  a  force  of  steam,  as  to  he 
able  to  apply,  in  aid  of  obtaining  stemway  in  an 
emergency,  a  greater  power  of  steam  than  that 
used  to  go  ahead  at  five  knots,  and  thns  avoid 
many  a  collision  at  five  knots  which  coald  not  be 
avoided  at  ten  knots.  It  is  the  dnty  of  a  steamer 
to  avail  herself  of  her  boiler  power  to  be  ready  to 
stop  and  reverse  with  power  and  efficiency  in  a  fog, 
while  at  the  same  time  she  moderates  her  speed  so 
as  to  enable  saoh  power  to  be  exercised  with  effi- 
ciency, and  with  greater  efficiency  than  if  she  did 
not  moderate  her  speed.  That  is  the  meaning  of 
the  role  that  a  steanaer  shall  in  a  fog  go  at  a  moide- 
rate  speed.  It  is  that  she  may  avail  herself  of  the 
power  which  belongs  to  a  steamer  to  go  directly 
astern  in  spite  of  wind  and  waves,  and  thus  avoid 
collisions  which  no  vessels  but  a  steamer  can  avoid. 
Hence  it  is  the  steamer  that  is  to  keep  oat  of  the 
way  of  the  sailing  vessel,  and  she  is  to  do  it  by 
moderating  her  speed  in  a  fog.  Independently  of 
the  question  of  avoiding  entirely  another  vessel,  a 
collision  at  a  less  rate  of  speed  may  be  very  much 
less  disastrous.  There  may  be  time  to  give  a 
slanting  blow.  In  the  present  case,>a  considerably 
lees  rate  of  speed  in  the  Hanaa  wonld  probably  not 
have  cat  the  Bhea  nearly  in  two,  or,  the  light  of 
the  Bhes  being  seen  at  the  same  distance  it  was, 
the  Hansa^s  hdm  might,  at  the  less  speed,  have 
sheered  her  so  as  to  give  the  Bhea  a  glancinff, 
and,  perhaps,  not  necessarily  fatal,  blow.  In 
recard  to  the  distance  in  which  the  Hansa  could 
be  bronght  to  a  stop,  when  going  at  the  rate  of 
nine  and  a  half  knots  an  honr,  the  evidence  given 
is  pnrely  a  matter  of  speculation  and  opinion.  It  is 
not  stated  to  be  the  resalt  of  experiment,  or  even 
observation.  It  is  not  given  by  an  engineer.  It 
is  given  solely  by  the  master  of  the  Hcmsa  and  the 
officer  of  the  deck,  the  persons  responsible  for 
this  collision  and  for  the  loss  of  property  and  of 
Hfe  attendant  upon  it.  But,  even  if  it  should  be 
assumed  to  be  possibly  trae,  it  amounts  to  nothing. 
In  the  first  place,  plunging  on  through  the  fog  as 
the  Hcmsa  was,  with  a  fresh  breeze  from  nearly 
fthead,  and  a  head  sea,  at  the  rate  of  nine  and  a 
half  knots  an  hour,  with  the  attending  circum- 
stances before  referred  to,  which  made  it  impos- 
sible to  hear  her  steam  whistle  on  the  Bhea,  and 
impossible  to  hear  the  fog  horn  of  the  Bhea 
on  the  Hansa,  a  capacity  to  be  brought  to  a  fall 
stop  in  a  distance  so  great  even  as  that  suggested 
was  of  no  service.  There  should  have  been  a 
capacity  to  be  bronght  to  a  fall  stop  in  a  less  dis- 
tance. There  would  have  been  such  capacity  if 
^e  speed  had  heen  less  than  nine  and  a  half 
knots,  with  the  proper  reserve  of  steam  power 


ready  to  be  instantly  commanded  to  reverse 
with  the  utmost  efficiency.  It  is  a  self-evident 
proposition,  that  if,  with  a  reserve  force  of  steam 
ready  to  be  used  but  not  in  use,  and  the 
throttle-valve  only  partly  open,  a  speed  be  main- 
tained less  than  that  which  would  result  from 
having  the  throttle-valve  wide  open,  the  vessel 
can,  by  reversing  with  the  throttle-valve  opened 
wide,  be  broaght  to  a  fall  stop  in  a  less  distance 
from  the  lesser  speed  than  from  the  greater  speed. 
No  proposition  to  the  contrary  of  this  is  soaght  to 
be  maintained  by  any  evidonoe.  Instead  of  that 
this  question,  and  this  alone,  is  pat,  not  to  any 
engineer,  but  to  Sander,  the  officer  of  the  deck  on 
the  Hansa :  "  Assuming  that  a  steamer  is  making 
five  knots  an  hour,  with  sufficient  steam  for  only 
that  rate  of  speed,  can  she  be  stopped  in  a  greater 
or  less  distance  than  a  steamer  going  ten  knots, 
with  steam  enoagh  for  going  at  that  rate  of  speed  P  ** 
He  answers :  *'  It  will  take  the  same  time  to  stop 
her."  The  premises  being  irrelevant,  the  conclu- 
sion  is  equally  so.  It  is  the  more  incumbent  on 
these  large  steamers  of  great  speed,  weight,  and 
momentam  to  go  at  a  moderate  speed  in  a  fog  in 
order  to  be  ready  to  reverse  with  more  power  than 
that  used  in  their  onward  movement,  because  of  the 
almost  certainly  &ital  conseauences  to  anything 
which  they  hit  with  a  direct  blow,  as  in  this  case, 
where  the  Hansa  cat  into  the  Bliea  to  a  distance  of 
eighteen  feet.  The  probability  of  serious  injury  to 
such  a  steamer  in  a  collision  with  a  sailing  vessel 
is  so  comparatively  small,  that  the  steamer,  feeling 
safe  herself,  takes  precautions  in  a  fog  substantially 
only  in  reference  to  other  steamers.  The  proba- 
bility of  serious  injary  to  a  sailing  vessel  in  a 
collision  with  such  a  steamer  is  so  comparatively 
great,  that  the  steamer  shoald  take  extraordinary 
precautions  in  a  fog,  especially  in  moderating  her 
speed,  and  making  that  moderate  speed  efficient 
by  being  ready  to  reverse  with  a  greater  power 
than  that  used  in  her  onward  movement.  The 
propositions  maintained  on  the  part  of  the  Hansa, 
as  to  speed,  are,  that  if  her  sp^  did  not  exceed 
such  a  rate  as  would  admit  of  her  being  stopped, 
after  being  warned  that  another  vessel  was  in  her 
way,  she  was  going  %t  a  prudent  and  allowable 
rate ;  that  this  test  depends  on  the  distance  within 
which  she  could  be  stopped  and  the  distance  at 
which  she  was  entitled  to  expect  warning  that 
another  vessel  was  in  her  way ;  that  if  she  could  be 
stopped  within  the  distance  at  which  sach  warning 
was  to  be  expected,  her  speed  was  not  unreasonable; 
that  saoh  distance  is  to  be  taken  at  the  usaal  roach 
of  the  castomary  warning;  and  that  any  other 
rale  will  destroy  rapidity  of  oommanioation  by 
steam  across  the  ocean,  and  interfere  with  the 
rapid  transit  of  merchandise  and  of  the  malls,  which 
has  become  a  necessity.  It  is  sufficient  to  say  that 
no  such  rule  of  speed  has  ever  been  established  or 
recognised  by  any  Admiralty  Court.  It  would  put 
all  sailing  vessels,  even  thoagh  complying  with  all 
the  rules  of  navigation,  wholly  at  the  mercy  of 
these  large  and  powerful  steamers,  with  no  chance 
of  redress.  If  the  steamers  will  persist  in  going 
at  these  rapid  rates  in  fogs,  they  mast  take 
the  risk  upon  themselves  and  bear  the  conse- 
qnences,  and  not  throw  the  risk  upon  those  whose 
lives  and  property  tJiey  destroy.  I  had  occasion, 
in  the  oase  of  the  OhameeUor,  in  May,  1870  (N.  Y. 
Daily  Transcript  of  Jane  10,  1870),  to  express 
what  I  regard  to  be  the  settled  views  of  courts  of 
admiralty  on  this  8abject,and  it  is  well,  in  view  of    T 
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the  ooDtinaed  and  persistentf  recklefisness  of 
BteamerB,  to  repeat  those  views.  One  of  the 
witnesses  for  the  claimant  in  that  case  was  the 
master  of  a  steamer  plying  regularly  between 
New  York  ancT  LiverpooL  He  said  that  while 
crossing  the  bank  in  a  fog  it  was  not  his  custom 
to  diminish  his  rate  of  speed  at  all;  that  he  gene- 
rally went  ten  or  eleven  knots  an  hoar  through  a 
fog  on  the  banks ;  and  that  from  three  hundred 
to  four  hundred  yards  was  the  farthest  distance 
which  a  fog  horn  or  a  bell  could  be  heard. 
On  this  testimony  I  made  these  observa- 
tions :  **  This  practice,  if  it  be  one,  of  not 
diminishing  speed  in  a  fog  on  the  Banks,  is 
directly,  so  far  as  steamers  are  concerned,  in 
the  face  of  the  16th  article  of  the  sailing  rules, 
which  provides  that  every  steamship  shul,  when 
in  a  fog,  go  at  a  moderate  speed.  .  .  .  Two  pro- 
minent ideas  were  advanced  by  the  witnesses  for 
the  claiman  tin  this  case,  as  justifying  undiminished 
speed  in  a  fog  on  the  Banks.  One  was,  that  the 
danger  to  any  vessel  in  a  fog  is  greater  the  longer 
she  remains  in  the  fog.  The  other  was,  that  the 
faster  the  vessel  is  going,  the  more  quickly  will  she 
mind  her  helm,  and  3mB  the  better  will  she  be 
able,  on  a  signal  of  danger,  to  avoid  colliding  with 
another  vessel  in  a  fog.  Neither  of  these  ideas  has 
any  sanction  in  the  law,  and  any  vessel  which  acts 
upon  them  takes  upon  herself  the  consequences  of 
recklessness.  The  first  idea  disregards  wholly 
the  rights  and  the  safety  of  other  vessels.  The 
other  idea  pre-supposes  that  a  signal  of  danger  pro- 
ceeding from  a  vessel  unseen  in  a  fog,  to  another 
vessel,  will  necessarily  be  heard  so  seasonably,  and 
acted  upon  so  intelligently,  by  the  latter,  as  to 
secure,  by  a  proper  movement  of  her  helm,  the 
avoidance  of  a  collision."  A  review  of  the  prin- 
cipal cases  on  the  subject  of  speed  in  a  fog 
will  show  not  only  that  no  such  rule  as  that 
contended  for  on  the  part  of  the  Hansa  has 
ever  been  laid  down  or  sanctioned  by  courts  of 
admiralty,  but  that  the  rule  which  is  applied  has 
not  been  relaxed  in  view  of  the  increase  of  inter- 
course by  steamers,  and  of  the  enlargement  of  the 
size  and  power  of  steamers.  In  the  Bose  (2  W.  Bob. 
1,  3),  in  1848,  Dr.  Lushington  said  :  "  It  may  be  a 
matter  of  convenience  that  steam  vessels  should 
proceed  with  great  rapidity,  but  the  law  will  not 
jastify  them  in  proceeding  with  such  rapidity  if  the 
property  and  lives  of  other  persons  are  thereby  en- 
dangered." He  reiterates  liiis  view  in  the  cases  of 
the  Virgil  (2  W.  IU)b,  201,  205),  The  Iron  Duhe, 
in  1845  (2  W.  Bob.  377,  385),  and  the  Juliet 
Erskine,  in  1849  (6  Notes  of  Oases,  633, 635).  The 
same  view  was  taken  m  the  case  of  the  London- 
derry  (4  Notes  of  Oases,  supplement,  31,  45),  and 
by  the  Supreme  Oourt  of  the  United  States,  in 
Newton  v.  Stebhvna,  in  1850  (10  Howard,  586. 606). 
in  McCreadyY.  OoldemUh,  in  1855  (18  Howard,  89, 
91),  and  in  Bog&ra  v.  The  8t.  Charles  in  1866  (19 
Howard,  109, 112).  It  was  enforced  in  the  Northern 
Indiana,  in  1853  (3  Blatchf.  0.  0.  B.  92, 109),  in 
the  Baiamer,  in  1854  (9  Moore's  P.  0.  B.,  287, 
297,  and  40  English  Law  and  Eq.  Bep.  19,  25), 
and  in  The  John  Adame,  in  1860  (1  Olifford,  404, 
414).  In  The  Qreai  Eastern,  in  the  Privy  Ooan- 
oil,  in  1864  (2  Mar.  Law  Oas.  O.  S.  97 ;  11  L.  T. 
Bep.  N.  S.  5,  8,  and  Holt's  Bule  of  the  Boad, 
167, 180),  it  is  said :  *'  Their  Lordships  do  not  mean 
to  lay  down  any  rule  beyond  that  expressed  in 
the  regulations  themselves,  as  the  ocoasion 
when  a  steam  vessel  is  bound  to  moderate  her 


speed,  or  as  to  the  rate  which,  in  the  circumstances 
prescribed  in  the  evidence,  she  ong^ht  not  to 
exceed ;  but  thdr  Lordships  are  of  opinion  that  it  is 
the  du^  of  the  steamer  to  proceed  onl^  at  such  a 
rate  of  speed  as  will  enable  her,  after  discovering 
a  vessel  meeting  her,  to  stop  and  reverse  her 
engines  in  sufficient  time  to  prevent  any  collision 
from  taking  place."  This  was  the  principle 
adopted  by  this  court  in  the  case  of  the 
B.  8.  Gregory,  in  1868  (2  Benedict  167), 
where  the  D.  8,  Qregory,  a  steamer,  came 
into  collision  with  a  vessel  at  anchor,  and  where  it 
was  said  that  the  fact  that  the  steamer,  while 
under  way  in  a  f off,  collided  with  the  vessel  at 
anchor,  which  usedall  proper  precautions  to  give 
notice  of  her  position,  was  sufficient  evidence  that 
the  speed  of  the  steamer  was  not  moderate,  there 
being  no  special  circumstances  existing  in  the  case 
to  justify  her  in  maintaining  the  rate  of  speed  she 
did ;  that  in  such  a  fog  her  speed  ought  to  have 
been  as  much  less  than  it  was,  as  would  have 
been  sufficient  to  enable  her  to  avoid  the  vessel  at 
anchor ;  that  she  ought  not  to  have  gone  so  fast  as 
not  to  have  been  able  hy  slowing,  stopping,  and 
backing,  to  avoid  a  collision ;  and  that,  if  the  fog 
was  so  thick,  that  at  the  speed  she  had,  with  all 
the  precautions  she  used,  she  could  not  avoid  the 
collision,  the  conclusion  was  irresistible  that  her 
speed  was  not  that  moderate  speed  in  a  fog  which 
was  required  by  the  well-settled  rules  of  naviga- 
tion. The  same  principle  was  again  ap|)lied  by 
this  court  in  the  case  of  the  Louieiana,  in  1868 
(2  Benedict,  371),  and  in  the  Bristol,  in  Dec  1870 
{New  York  Daily  Transoript,  of  Feb.  3,  1871).  In 
the  case  of  the  MonticeUo,  in  Uie  Oircuit  Oourt  for 
the  Massachusetts  District,  before  Olifford  and 
Shepley,  J.J.,  where  a  steamer  running  not 
less  than  eight  miles  an  hour,  in  a  fog,  collided 
with  a  sailing  vessel  in  the  ocean,  thirty  to  forty 
miles  from  Otfpe  Lookout,  the  court  say :  "  The 
only  rule  to  be  extracted  from  the  statute  and  a 
comparison  of  the  decided  oases  is,  that  the  duty 
of  going  at  a  moderate  speed  in  a  fog,  requires  a 
speed  sufficiently  moderate  te  enable  the  steamer, 
under  ordinary  circumstances,  seasonably,  usefully, 
and  effectually  to  do  the  other  things  required  of 
her  in  the  same  claose  of  the  statute,  namely,  to 
slacken  her  speed,  or,  if  necessury,  to  stop  and 
reverse."  In  the  case  of  the  Blackslone,  in  the 
district  court  for  the  Massachusetts  district,  in 
Nov.  1870,  where  a  steamer  ran  down  a  sailing 
vessel,  in  a  fog,  in  the  Vineyard  Sound,  Judge 
Lowell  held,  that  the  steamer,  in  running  at  her 
usual  speed,  took  the  risk  of  meetinflc  any  other 
vessel  properly  navigating,  and  further  said :  **  I 
do  not  place  much  reliance  upon  the  evidenoe, 
though  not  contradicted,  that  a  slower  speed 
would  have  made  no  difference.  It  was 
well  suggested  at  the  argument  that  it  might 
at  least,  have  enabled  the  lookout  to  hear 
the  fog-horn  sooner,  because  the  noise  at  the 
steamer's  bow  would  have  been  less ;  and  it  is  by 
no  means  dear  that  it  would  not  have  enabled  the 
steamer  to  avoid  the  libellant's  vessel  after  she  was 
seen.  Even  an  expert  must  speak  very  cautiously 
to  snch  a  question,  which  involves  a  very  doee 
calculation  of  what  a  steamer  can  do  in  a  given 
time,  because  no  one  is  in  the  habit  of  timing 
them  exactly,  and  a  difference  of  a  few  seconds 
changes  the  whole  aspect  of  the  question.  The 
statute  undoubtedly  assumes  that  a  slow  speed 
conduoes  to  safety,  and  there  is  nothing  in  this 
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case  that  shonld  take  it  out  of  each  a  general  role, 
unless  it  be  that  the  fog  was  unusoally  dense,  or 
the  steamer  particular^  difficult  to  manage,  |in 
eitber  of  which  cases  the  necessity  for  oaation  was 
all  the  greater.  I  shoold  be  glad  to  see  the  ex- 
periment tried  by  a  steamer  of  moderating  her 
speed  in  a  fog,  but  I  have  hitherto  found  that  they 
do  not  consider  it  to  be  important.  If  it  is  not, 
they  should  procure  a  change  of  the  law." 
A  yery  instmotive  case  on  this  subject  is  that  of 
the  Pennsylvania,  in  the  Privy  Council,  in  June 
1870  {The  Naiiondl  Steamship  Company  v.  Merry ; 
The  Pennsylvania,  23  L.  T.  Rep.  K  S.  '56 ;  3  Mar. 
Law  Gas.  O.  S.  477).  The  Pennsylvania^  a  screw 
steamer  running  in  a  line  from  Liverpool  to  New 
York,  collided,  in  a  fog,  in  the  day  time,  with 
a  barque,  about  200  miles  to  the  eastward  of 
Sandy  Hook,  while  on  a  voyage  to  New  York. 
There  was  a  fresh  breeze  from  the  south  south- 
west, and  a  heavy  swell,  the  speed  of  the  steamer 
was  about  seven  knots  per  hour,  her  steam 
whistle  was  beiug  sounded  at  proper  intervals, 
she  was  steering  west  by  south,  and  she  was 
keeping  a  careful  look  out.  The  barque  was 
heading  to  the  southward  and  eastward,  and 
making  about  a  knot  .an  hour,  her  helm  being 
lashed  a-1ee.  The  barque  was  seen  by  the  steamer 
about  a  length  of  the  steamer  off  on  her  star- 
board bow,  the  helm  of  the  steamer  was 
put  hard-a-port,  and  her  engines  were  stopped 
and  reversea.  She  struck  the  barque  with  her 
stem.  The  barque  had  been  sounding  a  bell 
instead  of  a  fog-horn,  which  bell  was  heard  on 
board  of  the  steamer  at  about  the  same  time  the 
barque  came  into  view.  The  Court  of  Admiralty 
held  that  the  barque,  being  under  way,  ought  to 
have  sounded  a  fog-horn  and  not  a  bell,  but  that 
the  use  of  the  bell  instead  of  the  fog-horn,  did  not 
occasion  or  contribute  to  the  collision ;  that  there 
was  no  fault  in  the  barque ;  and  that  the  collision 
was  caused  wholly  by  the  wrongful  porting  of  the 
steamer,  and  by  her  improper  rate  of  speed.  The 
Privy  Council  affirmed  the  decision,  holding, 
that,  if  the  collision  was  inevitable  when  the 
vessels  first  came  in  sight,  it  was  the  fault  of  the 
steamer  for  going  at  an  improper  rate  of  speed ; 
that  the  collision  was  not  occasioned  by  the 
absence  of  blowing  the  fog-horn  of  the  barque ; 
that  if,  on  the  evidence,  the  fog-horn  would  have 
been  heard  further  than  the  beu,  it  would  not  have 
been  heard  at  a  sufficient  distance  to  have  enabled 
the  steamer  to  avoid  getting  into  that  position ; 
that  in  a  thick  fog,  in  the  Atlantic  Ocean,  in  the 
direct  line  to  New  York,  about  200  miles  to  the 
east  of  Sandy  Hook,  seven  knots  an  hour  is  too 
great  a  speed  for  a  steamer  to  proceed  at ;  that, 
as  against  the  view  that  a  less  speed  than  that 
would  paralyze  mercantile  transactions,  and 
interfere  with  business  and  trade  in  the  carriage 
of  passengers  and  goods,  the  lives  of  passengers 
and  the  mety  of  goods  must  be  protected  in  the 
first  place  ;  and  that,  even  if  these  fogs  should  last 
longer  than  they  are  said  to  do,  still  the  steamers 
must  abate  their  speed,  and  if  they  do  not  they 
must  take  all  the  consequences  of  a  collision: 
{See  also  on  this  point,  Rogers  v.  The  81.  Charles, 
19  How.  108, 112.)  The  case  of  The  Weslphalia,  in 
1871,  in  the  District  Court  for  the  Eastern  District 
of  New  York  (ante,  p.  12 ;  24  L.  T.  Rep.  N.  S.  75), 
holds  the  same  views.  The  steamer,  in  a  thick 
log,  the  breeze  being  very  light,  and  the  sea  calm, 
ixuHded  in  a  thick  fog,  in  the  day  time,  in  the 


English  Channel  with  a  brig.  The  steamer  was 
whistling  every  fifteen  seconds,  and  had  slowed 
her  speed  to  from  eight  to  ten  knots  an  hour,  and 
her  lookout  and  other  precautions  were  proper. 
The  brig  came  in  sight  from  150fb.  to  160ft.  dis- 
tant, no  sound  from  her  having  been  previously 
heard.  The  engine  of  the  steamer  was  at  once 
stopped  and  reversed,  and  her  helm  was  hove  hard 
a  port,  but  the  vessels  were  in  contact  before  she 
could  be  stopped  or  her  course  materially  changed. 
The  brig  was  sunk.  The  brig  had  blown  a  fog- 
horn afl^r  hearing  the  steamer's  whistle,  but  it  had 
not  blown  it  before.  The  court  held,  that  the 
steamer  was  not  in  fault  for  porting,  but  was 
in  fault  for  running  at  a  speed  of  nine  or  ten  knots 
an  hour  in  a  dense  fog ;  that  a  speed  of  seven  knots 
could  not  be  justified ;  that  although  the  steamer 
would  answer  her  helm  more  quickly  when  going  at 
eight  or  ten  knots  than  at  six,  she  could  not  stop 
so  quickly;  that,  in  such  a  dense  fog  she  was 
bound  to  be  going  as  slow  as  it  was  possible  for 
her  to  go  consistent  with  steerage-way,  in  order 
to  enable  her  to  stop  in  proper  time ;  that  she  was 
in  foult  for  not  doing  so;  that  the  brig  was  in 
fault  in  not  sounding  her  fog-horn  before  she  heard 
the  steamer's  whist^;  and  that  the  damages  ought 
to  be  apportioned.  In  the  case  of  the  Magna 
Oharta,  in  Nov.  1871,  before  the  Privy  Council  (ante, 
p.l53;  25L.T.Rep.  N.S.512),whidiwasacolli6iou 
between  two  steamers,  in  a  fog,  in  the  daytime,  in 
the  Baltic  Sea,  both  steamers  having  been  sounding 
their  whistles,  one  of  them  going  at  the  rate  of 
one  and  a  half  knots  an  hour,  and  the  other  at  the 
rate  of  from  four  to  five  knots  an  hour,  the  vessels 
having  beoome  visible  to  each  other  at^  seventy 
yards'  distance,  the  latter  having  out  into  the 
former  to  the  distance  of  lift.,  and  the  fog  being 
so  thick  that  a  vessel  eould  not  be  seen  more  than 
a  ship's  length  off, both  the  Court  of  Admiraltyand 
the  Privy  Council  held  that  tiie  speed  of  from  four 
to  fivd  knots  was  too  great.  The  result  of  all  the 
authorities  is,  that  while  the  justifiable  rate  of 
speed  will  depend  upon  the  oircumstances  of  the 
case,  there  is  no  such  criterion  as  that  the  steamer 
may  go  at  a  rate  such  as  will  enable  her  to  stop 
within  an  assumed  distance  at  which  she  may, 
under  favourable  circumstances,  expect  to  hear  a 
fog-horn  or  a  steam-whistle,  if  blown.  The  present 
case  illustrates  the  folly  of  such  a  test.  Neither 
vessel  heard  the  signal  of  the  other.  Yet,  on  the 
evidence,  each  gave  the  proper  signal.  The  barque 
could  do  nothing  but  what  she  did.  The  steamer 
could  easily  have  been  going  at  less  speed.  I 
forbear  to  remark  on  the  look-out  kept  on  the 
Ha/nsa,  in  view  of  the  speed  she  was  going  at.  The 
officer  on  the  bridge  saw  the  light  of  theEKsa  before 
it  was  reported  by  the  men  on  the  look-out  on  the  bow. 
If  the  aansa*s  speed  had  been  less;  and  the  light 
of  the  Rhea  had  then  been  reported,  as  soon  as  a 
vigilant  look-out  on  her  bow  could  see  it,  and  her 
helm  had  then  been  starboarded,  and  her  engines 
had  at  the  same  time  been  reversed,  it  might  well 
have  been  that  the  collision  would  have  been 
avoided,  or  at  least  have  been  less  disastrous. 
But  I  put  the  decision  as  to  affirmative  fault 
in  the  Hansa  on  the  ground  solely  of  the 
Hansa's  speed  not  having  been,  under  the  cir- 
cumstances, that  moderate  speed  in  a  fog  re- 
quired of  her  by  the  rules  of  navigation.  There 
must  be  a  decree  for  the  libellant,  with  oosts, 
with  a  reference  to  a  commissioner  to  ascertain 
the  damages. 
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COU&T  OF  ADMISAJLTY. 

B«ported  by  J.  P.  Abpinall,  Esq.,  Barriater*ftt-Iiaw. 

Tuesday.  Feb.  20, 1872. 
The  Great  Nosthern  and  The  Midland. 
Foreign  Enlistment  Act  1870  (33  &  34  Vict  c.  90) 
eect  2^— Arrest  of  vessels  by  the  Orown — Motion 
for  indemnity — Practice, 
In  an  applicat%on  to  the  Court  of  Admiralty  for  in- 
demnity by  the  Orown  in  respect  of  the  detention  of 
vessels  under  the  Foreign  Enlistment  Ad  1870, 
sect,  24,  where  the  Secretary  of  State  has  released 
the  vessels  without  issuing  his  warrant  stating 
reasonable  and  probahU  coMsefor  the  detention,  the 
proper  form  of  procedure  is  by  motion  upon  affi- 
davit. 
The  Orown  is  entitled  to  time  to  answer  the  affidavits 
in  support  of  the  application,  so  as  to  raise  any 
questions  of  law  and  fact. 
This  was  a  motion  upon  affidavits  praying  the' 
coart  to  order  that  the  owner  of  tbe  steamships, 
the  Great  Northern  and  the  Midland  shoald  be  in- 
demnified by  the  Crown  by  the  payment  of  oosts 
and  damages  for  tbe  detention  of  those  vessels, 
under  the  Foreign  Enlistment  Act  1870(33  &  34 
Yict.  0.  90)  sect.  24.  (a)    The  two  vessels,  it  was 
alleged,  were  in  January  1872  lying  in  the  Birken- 
head Docks  in  the  Mersey,  aboat  to  be  sent  to 
America  to  carrythe  mails  and  passengers  between 
New  York  and  Havannah ;  on  the  10th  Jan.  they 
were  seize  1  by  the  collector  of  customs  at  Liver- 
pool, who  suspected  that  they  were  to  be  despatched 
to  Ouba  for  the  use  of  the  insurgents  against  the 
Spanish  Government.      The  Secretary  of  State 
issued  no  warrant,  and  on  Feb.  7th  1872  the  vessels 
were  released. 

Milward,  Q.O.,  Clarhson,  and  Qoldney,  in  support 
of  the  motion. 

Archibald,  for  the  Crown,  submitted  that  the 
proper  course  was  for  the  applicants  to  file  a 
petition,  or  at  least  that  the  Crown  was  entitled 
to  have  time  to  answer  the  affidavits. 

Milward,  (i,0,,  Skud  Glarhsbn, — There  are  three 
distinct  cases  in  which  an  owner  whose  ship  is 
seized  may  apply  for  indemnification,  and  the 
sections  of  the  Act  clearly  point  out  different 
modes  of  procedure.  Under  sect  23,  where  the 
Secretary  of  State  arrests,  by  his  warrant,  and 
continues  to  detain  the  ship,  the  owner  may  apply 
to  this  court  for  its  release,  and  "  the  coui*t  shall, 
as  soon  as  possible,  put  the  matter  of  such  seizure 
in  course  of  trial  between  the  applicant  and  the 
Crown,  and  has  power  to  indemnify  the  owner.'* 
In  this  case  the  Act  points  to  formal  trial,  by  way 
of  petition  and  answer,  and  the  court  may  inquire 
as  to  the  arrest  having  been  on  reasonable  grounds. 
Again,  under  the  same  section,  where  the  ship  is 
arrested  on  warrant,  and  released  before  applica- 
tion to  the  court,  the  court  "  has  power  to  make  a 
like  order  for  the  indemnitv  of  the  owner  in  a 

(a)  The  following  is  the  material  part  of  this  Bection  : 
Where  the  Secretary  of  State,  or  chief  execntive  anthority, 
orders  the  ship  to  he  released  on  the  receipt  of  a  com- 
mimioation  from  the  Secretary  of  State  without  iBsaing 
his  warrant,  the  owner  of  the  ship  shall  be  indemnified  by 
the  payment  of  coats  and  damages  in  respect  of  the  de- 
tenUon  npon  application  to  the  Court  of  Admiralty  in  a 
summary  way,  in  like  manner  as  he  is  entitled  to  be  in- 
demnified where  the  Secretary  of  Stote  having  issued  his 
warrant  under  this  Act  releases  the  ship  before  any  ap- 
phoation  is  made  by  the  owner  or  his  agent  to  the  court 
for  luoh  release. 


summary  way.''  The  warrant  raises  the  question 
of  whether  the  Crown  had  good  cause  for  the 
arrests,  and  in  their  case  the  Crown  may  go  into 
the  merits.  But  in  a  case  like  the  present,  the 
Secretary  of  State  himself,  by  not  issuing  his 
warrant,  finds  that  there  was  no  ground  for  the 
arrest,  and  this  court  has  power  only  to  assess  the 
damages.  The  24<th  section  says  that  the  owner 
"shall  be  indemnified,"  and  the  court  has  no 
discretion  to  consider  whether  the  Crown  was 
justified,  as  in  the  first  case,  where  the  words 
are,  •*  shall  have  power  to  declare,"  &c.  The 
Crown,  therefore,  are  entitled  to  no  time  to 
answer,  as  they  cannot  now  say  that  there  was 
reason  for  the  arrest.  The  remedy  is  to  be  given 
in  a  "  summary  way,"  and  that  is  in  contra-dis- 
tinction  to  "course  of  trial,"  as  in  the  first  case. 
The  words  "summary  way"  clearly  point  to  motion 
upon  affidavit,  and  not  to  petition,  which  is  the 
most  formal  proceeding  in  this  court.  The  object 
of  the  statute  is  to  prevent  delay.  The  International 
(40  L.  J.  1,  Adm. ;  23  L.  T.  Rep.  N.  S.  787 ;  3  Mar. 
Jjaw  Cas.  O.  S.  523)  was  upon  motion. 

Archibald,  contra. — I  only  ask  for  direction  as  to 
procedure.  There  ou^ht  to  be  a  distinct  allegation 
as  to  the  question  raised.  There  may  have  been 
reasonable  cause  for  believing  in  an  intention  to 
violate  the  Art,  even  though  there  was  no  such 
intention.  The  Crown  are  entitled  to  have  the 
question  of  law  raised  as  to  their  liability  where 
there  was  such  reasonable  cause.  A  motion  is  a 
most  indefinite  form,  and  raises  no  distinct 
question. 

Sir  R.  Phillimobb. — I  am  quite  clear  upon  the 
point  that  the  court  must  have  before  it  the  case 
raised  in  some  form  in  which  it  can  give  judgment 
upon  the  points  raised.  One  party  must  make  an 
allegation  as  to  the  facts  and  law,  and  the  other 
must  deny  it.  I  think  the  Act  contemplated,  in  a 
case  under  this  section,  the  most  summary  way, 
and  that  is  clearly  by  motion.  The  Crown  can 
move  to  reject  the  motion,  and  support  their  case 
by  affidavits.  The  proceedings  must  be  by  motion 
and  affidavits,  and  I  consider  that  the  Crown  are 
entitled  to  have  ten  days  to  prepare  their  affidavits 
in  answer. 

Solicitors  for  the  applicants,  Chregory  and  Bow- 
cUffe, 

Proctor  for  the  Crown,  The  Queen*s  Proctor, 


Feb.  13  and  March  5, 1872. 
The  Riga. 

Necessaries — Vefinitionof—Shipbroker — Brokerage 
^Payment  of  charges — Advances — Pilotage — 
Dock  dites. 

The  term  "  necessaries,"  where  used  in  the  statutes 
giving  the  Admiralty  Court  jurisdiction  overeueh 
claims,  has  the  same  meaning  as  is  given  to  it  by 
the  common  law  courts,  and  signifies,  whatever 
the  owner  of  a  vessel,  cm  a  prudent  man,  if  present 
under  circumstances  in  which  his  agent,  in  his 
absence,  is  caUed  upon  to  act,  would  luive  ordered. 

Webster  v,  Seekamp  (4  Bam  Sf  Aid,  db2)  followed. 

Premiums  paid  by  a  shipbroker  at  the  owner's 
request  to  procure  insurance  on  freight  are  nseee- 
saries. 

Charges  paid  by  a  shipbroker  at  the  ovmer*8  request 

for  entering,  reporting,  and  piloting  a  ship,  and 

for  tonnage  and  light  dues,  and  for  noting  protesit 

are  within  the  meaning  of  the  term  **  neceseariesJ* 
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Advances  at  the  oumer's  request  for  travelling  ea?- 
pensee  of  the  master  and  goods  stippliedfor  the 
ship's  use  are  necessaries. 
Brokerage  charges  made  by  a  ship's  broker  for  acting 
as  ship's  agent,  and  for  negotiating  a  charter- 
party, may  be  necessaries  within  the  meaning  of  the 
stattUes,  but  must  be  proved,  to  come  within  the 
definition. 
Where  a  petition  merely  alleges  that   money  was 
advanced  for  necessary  expenses  at  the  owner's 
request,  without  stating  what  those  necessary  ex' 
penses  were,  such  a  claim  will  be  struck  out  on 
motion  to  reject  or  alter  the  petition. 
This  was  a  caase  of  neoessaries  instituted  on  be- 
half of  Wilko  HermaDn  Foget,  a  ship  broker  in 
the   city    of   London,    against    the    Norwegian 
schooner  Riga,  her  tackle,  apparel,  and  furniture, 
and  against    the   freight    due    for  cargo    lately 
carried   on  board    the    Riga,    and    against    Ole 
Wasboe  and  others,  her  owners. 

An  appearance  was  entered  by  the  assignee  of 
the  creditors  (in  Sweden)  of  the  shipowners ;  the  as- 
Rignee  bad  instituted  a  suit  of  possession,  in  which 
JDdgment  had  been  allowed  to  go  by  default. 

The  cause  now  came  before  the  court  on  motion 
by  the  defendant  to  reject  or  alter  the  petition,  on 
the  ground  that  the  claims  therein  set  out  were 
not  claims  for  necessaries  within  the  meaning  of 
the  3  &  4  Vict.  o.  65,  s.  6.  The  petition  was  as 
follows : 

1.  The  Riga  is  a  Norwoflriaii  schooner,  and  on  or  aboat 
the  17th  July  1871  she  sailed  from  the  port  of  B'Urban 
in  Port  Natal,  Afrioa,  laden  with  a  cargo  of  wool,  bonnd 
for  the  port  of  London. 

2.  On  or  about  the  6th  Sept.  1871  the  plaintiff  receiTed 
a  letter  from  Ole  Wasboa,  part  owner  of  the  said 
sohocmer,  bearing  date  D'Urban,  18th  July  1871,  re- 
qnesting  the  plaintiff  to  effeot  an  insurance  on  the  freight 
due  for  the  transportation  of  the  aforesaid  cargo  to  the 
amonnt  of  4001. 

3.  In  pursnanoe  of  the  request  contained  in  the  afore- 
said letter,  the  plaintiff  on  the  11th  Sept.  1871  effected 
an  insurance  upon  the  said  freight  in  the  sum  of  4001.,  on 
payment  of  a  premium  of  2  per  cent.,  and  paid  in  respect 
thereof  the  sum  of  81.  Is, 

4.  On  or  about  the  Oct.  1871  the  plaintiff  receiyed 
a  letter  from  the  said  part  owner,  Ole  Washoe,  at  St. 
Helena,  dated  the  2nd  Sept.  1871,  oonfinmng  theinstmo- 
tions  contained  in  the  previous  letter. 

5.  In  the  month  of  Nov.  1871  the  Riga  arrived  off  the 
SoiUy  Islands,  and  the  said  Ole  Washoe  landed  and  pro- 
ceeded to  London,  and  on  the  20th  Nov.  1871  he  had  an 
interview  with  theplaintiff,  at  which  thesaid  Ole  Waaboe, 
being  without  any  funds  to  pay  the  necessary  expenses 
arising  ont  of  the  arrival  of  the  said  ship,  requested  the 
plaintiff  to  make  to  the  said  Ole  Washoe  an  advance  of 
1501.  against  the  said  freight,  in  order  to  enable  him  to 
meet  the  aforesaid  neceasary  expenses. 

6.  The  plaintiff  accordingly  made  the  advance  of  1501., 
as  requested,  on  account  of  the  said  freight,  taking  a 
receipt  in  the  words  and  figures  foUowing^that  is  to  say, 
•*  London,  20th  Nov.  1871.— Received  of  W.  H.  Foget  the 
sum  of  150(.  on  aooount  of  freight  receivable  in  London 
of  my  vessel  the  Riga,  now  bonnd  here  from  Natal.— O. 
Wasbob.*' 

7.  The  said  Ole  Waaboe  also  at  the  same  time  handed 
to  the  plaintiff  the  ship's  papers,  and  requested  him  to 
pay  all  charges  for  pilotage,  ught,  tonnage,  and  harbour 
dues,  and  other  necessary  expenses  on  the  arrival  of  the 
said  vesseL  Acoordin^y,  on  the  arrival  of  the  said 
▼easel  at  London,  the  plaintiff  paid  charges  for  entering, 
reporting,  and  piloting  the  said  vessel,  and  for  tonnage 
and  light  dues  and  for  noting  protest,  in  all  to  the 
amount  of  211. 19^. ;  supplied  goods  for  the  necessary  use 
of  the  said  vessel  to  the  amount  of  11. 10«. ;  and  idso 
advanced  various  sums  for  pilotage,  travelling  expenses 
of  the  master,  and  other  charges,  amounting  in  the  whole 
to2l.3«. 

8.  Shortly  after  the  arrival  of  the  Riga  in  the  port  of 
London,  that  in  to  say,  on  the  24th  Nov.  1871,  the  vessel 


and  the  cargo  laden  therein  was  arrested  by  the  nuirshal 
of  this  honourable  court  on  a  warrant  issued  at  the  suit 
of  one  Cornelius  Kraz,  claiming  possession  of  the  said 
vessel,  and  also  claiming  the  said  freight,  as  the  repre- 
sentative of  the  creditors  in  Norwav  of  the  said  Ole 
Washoe,  the  owner  of  the  said  vessel ;  and  on  the  2nd 
Sept.  1871,  a  second  suit  was  commenced  in  this  honour- 
able court  against  the  said  vessel  and  freight  by  the 
seamen  then  or  lately  serving  on  board,  in  respect  of 
claims  for  wages  then  due. 

9.  The  said  freight  was  paid  into  court  by  the  persons 
claiming  the  car^  in  order  to  obtain  release  thereof. 

10.  The  plaintiff  also  continued  to  act  as  agent  and 
broker  for  the  said  vessel,   and  negotiated  a  charter- 

Sarty  on  behalf  of  the  said  owners,  and  there  is  now 
ue  and  owing  to  the  plainUff  as  snch  agent  or  broker, 
in  respect  of  his  necessary  services  as  such  agent  or 
broker,  the  sum  of  ^648  Os.  6d. 

11.  The  said  insurance  of  freight  was  effected,  the  said 
advances  made,  the  said  chitfges  paid,  the  said  ffoods 
supplied,  and  the  said  services  rendered  by  the  plamtiff 
upon  the  credit  of  the  Riga,  and  of  the  said  freight, 
and  not  upon  the  personal  credit  of  the  owners,  and  the 
whole  of  the  said  sums,  amounting  to  JB231 18e.  lid.  are 
still  due  and  unpaid  to  the  plaintiff. 

Olarkson,  for  the  df^fendant,  the  creditors* 
assignee,  in  support  of  the  motion. — ^The  question 
is  whether  any  of  these  items  are  neoessaries 
witbin  the  meaning  of  the  statute.  To  be  neoes- 
saries the  things  supplied  must  be  actually  wanting 
for  the  servioe  of  the  ship  at  the  time  of  supply. 

The  Alexander,  1  W.  Bob.  346 ; 

The  Sovhie,  1  W.  Bob.  368. 
Money  advanced  is  not  always  neoessaries,  and 
must  always  be  more  strictly  proved  to  have  been 
necessary  than  in  the  case  of  goods  supplied  (The 
Alexander,  sup.),  and  cannot  be  recovered  under 
this  statute  when  advanced  to  pay  for  necessaries 
already  supplied :  (The  N.R,  Oosfabrick,  Swab.  344) 
The  section  was  passed  to  enable  persons  supply- 
ing necessaries  to  foreign  ships  on  an  emergency 
to  do  80  with  a  fair  chance  of  payment,  and 
necessaries  mean  articles  immediately  necessary 
for  the  ship,  as  contra-distinguished  for  what  is 
required  for  a  voyage :  (The  Oomtess  de  Frhgeville, 
Lush.,  329;  4  L.  T.  Eep.  N.  S.  713;  1  Mar.  Law 
Cas.  0.  S.  106.)  Necessaries  must  be  furnished 
on  an  emergency,  and  not  in  the  ordinary  course  of 
business:  (The  Onni,  Lush.  154;  3  L.  T.  Eep. 
N.  S.  447 ;  1  Mar.  Law  Cas.  0.  S.  6,)  Advances 
of  money  are  not  necessaries  nnless  for  the  use  of 
the  ship  or  crew:  (TheAaltje  WiUemina,  L.  Bep. 
1  Ad.  and  Eco.  107.)  Premiums  paid  for  insurances 
are  not  neoessaries  for  the  ship ;  w  hen  they  were  paid 
she  was  not  in  this  country.  Pilotage,  li£[ht,  ton- 
nage, and  harbour  dues  are  not  necessaries,  but 
rawer  a  matter  of  mercantile  account,  and  paid  in 
the  ordinary  course  of  a  broker's  business.  Again, 
the  pilot's  service  has  been  already  supplied  at  the 
time  of  advance,  and  money  advanced  to  pay  for 
what  is  already  supplied  is  not  necessaries.  An 
advance  upon  freight,  even  thongh  to  procure 
necessaries,  cannot  oe  called  necessaries  within  the 
statute,  as  it  is  upon  the  security  of  the  freiicht 
which  is  to  pass  through  the  broker's  hands. 
Broker's  charges  for  chartering  a  ship  are  not 
necessaries,  being  in  the  ordinary  course  of  a 
broker's  business.  A  tradesman  advances  goods, 
which  are  delivered  by  him  for  the  use  of  the 
ship,  but  a  broker  advances  money  to  procure 
goods  on  the  credit  of  the  owner,  and  looks 
to  him  for  payment.  [Sir  B.  Phillimorb. — In 
Webster  v.  Seekamp  (4  B.  &  Aid.  352),  Lord  Ten- 
terden  lays  down  that  the  rule  for  ascertaining 
what  is  necessary  is  to  consider  what  a  prudent 
owner,  if  present,  would  have  done  under  cir*T 
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camstanoes  in  which  the  agent,  in  his  absence,  is 
called  upon  to  act.  The  words  of  the  Act  woald 
include  necessaries  supplied  for  a  voyage.]  I  sab- 
mit  not.  The  common  law  cases  turn  npon  the 
question  of  the  master's  authority  to  bind  his 
owners.  The  question  here  is,  what  evil  does  the 
statute  remedy  P  and  Dr.  Lushington  has  held  (in 
the  Comtesse  de  Fregeville,  sup.)  that  the  section 
applied  only  to  what  was  supplied  on  an  emergency. 
The  common  law  meaning  of  necessaries  is  much 
wider.  [Sir  R.  Phillimoee. — ^There  is  no  deflni- 
tion  of  necessaries  to  be  extracted  from  these 
cases  except  that  of  Lord  Tenterden.  I  presume 
^ou  contend  that  the  word  is  more  strictly  applied 
m  this  coart  than  in  the  common  law  courts.]  In 
the  decisions  since  the  8  &  4  Yict.  c.  65,  the 
word  has  been  mostly  strictly  applied,  and  the 
Admiralty  Court  Act  1861  did  not  extend  the 
meaning  so  given.  The  word  "  necessaries  **  must 
be  taken  to  mean  such  thins^  as  material  men 
would  supply.  It  has  been  so  decided,  and  this 
court  is  bound  by  those  decisions. 

Websier,  contra. — The  real  defendants  are  the  re- 
presentatives of  the  shipowner,  who  instructed  the 
plaintiff  to  make  the  advances,  and  he  placed  the 
phip's  papers  in  the  plaintiff's  hands.  The  defen- 
dant is  the  assignee  of  the  shipowner's  creditors. 
In  the  Comtesse  de  Fregeville  (sup,),  the  engage- 
ment of  the  broker  by  the  owner  was  in  the  ordi- 
nary course  of  business,  and  the  claim  was  for  a 
balance  of  account.  The  moneys  were  here  ad- 
vanced on  the  security  of  the  ship,  as  shown  by  the 
ship's  papers  being  in  the  plaintiff's  hands,  and 
this  is  a  claim  in  this  ship  only,  and  not  for  a 
balance  of  account.  The  real  question  is  whether 
there  was  such  a  bond  fide  necessity  that  these 
things  would  have  been  supplied  by  the  master  or 
the  owner  acting  as  a  prudent  man.  In  the  West 
Friesla/nd  (Swab.  454),  it  is  held  that  what  is  needed 
for  the  service  of  the  ship,  such  as  coals,  are  neces- 
saries. The  Onni  {sup.),  as  quoted,  was  for  money 
advanced  to  pay  off  a  bottomry  bond,  and  is  inap- 
plicable. There  is  no  case  which  says  that  pre- 
miums paid  are  not  necessaries.  The  Alexander 
(sup.)  expressly  finds  that  "  necessaries  "  have  the 
same  meaning  in  the  Admiralty  Oourt  and  the 
common  law  courts.  If  the  Admiralty  Court  Act 
1861,  s.  5,  was  intended  to  limit  the  meaning  of  the 
word  "  necessaries,"  it  should  have  expressly  used 
the  words  **  material  men."  Necessaries  have  a 
wider  meaning  than  supplies  by  material  men. 
The  decisions  do  not  alter  this  interpretation.  He 
also  cited 

The  Underwriter,  25  L.  T.  Bep.  N.  S.  279 ;   1  Asp. 

Mar.  Law.  Gas.  127. 

Clarkson  in  reply. — The  common  law  cases  do 

not  use  the  technical  word  "  necessaries,"  they  only 

talk  of  what  is  *'  necessary  "  for  the  service  of  a 

ship. 

Our.  adv.  vult. 

March  5.-*Sir  B.  Phillimorb. — This  is  amotion 

to  reject  a  petition    in    a  cause  of  necessaries 

instituted  by  a  London   sbipbroker  against  the 

Norwegian  vessel  Riga  and    her   freight.      The 

ground  of  the  motion  is  that  the  items  set  forth 
y  the  plaintiff  in  the  petition  do  not  fall  under  the 
legal  category  of  "necessaries,"  according  to  the 
constructionput  upon  that  term  by  my  predeces- 
sors in  this  court.  I  have  taken  time  to  look  into 
the  various  decisions  upon  which  fchis  proposition 
wos  alleffed  to  be  foundidd.  The  3  &  4  Yict.  c.  65, 
8.  6,  conferred  upon  this  court  a  "jurisdiction  to 


decide  all  claims  and  demands  whatever.  .  .  for 
necessaries  supplied  to  any  foreign  ship  or  sea- 
going vessel."  In  the  case  of  the  Mexander  (sup.), 
Dr.Lushingtonsaid :  *' And  here  I  may  observe,  that 
when  the  recent  statute  conferred  upon  this  court 
a  jurisdiction  in  these  matters,  or  rather  perhaps 
revised  an  ancient  lurisdiction  long  prohibited,  it 
never  was  nor  coula  be  intended  to  alter  the  law. 
but  merely  to  give  a  new  remedy  which  was  rendered 
necessary  in  the  peculiar  cases  of  foreign  ships, 
and  is  confined  to  that  necessity.  I  will  state  in 
one  sentence  what  I  apprehend  to  be  the  condition 
necessarily  imposed  upon  the  court.  It  is  this: 
That  the  court  must  not  make  the  owners  of  n 
foreign  ship  liable  for  the  supply  of  any  articles 
for  wnich,  under  similar  circumstances,  if  resident 
here,  they  would  not  be  responsible  in  a  court  of 
common  law."  In  the  following  case  of  2%e  Sophie 
(1  W.  Rob.  369),  the  court  said:  "The  technical 
meaning  of  the  term  '  necessaries '  I  have  already 
explained,  as  strictly  applying  to  anchors,  cableF, 
rigging,  and  matters  of  that  description ;  at  the 
same  time  I  consider  myself  at  liberty  to  enlarge 
the  term  necessaries  so  as  to  include  money  ex- 
pended upon  necessaries  ;  but  in  such  cases  I 
must  be  satisfied  that  the  necessaries  were  vrant- 
ing,  and  that  the  money  was  bond  fide  for   ther 

Purpose  of  procuring  them."  In  the  N.  B.  Qosfa- 
rick  (suf.),  the  court  included  meat  as  strictly 
falling  within  the  term  necessaries.  In  The  West 
Friesland  (sup.),  in  ^859,  coals  were  held  to  be  neces- 
saries. In  the  Onni  (sup,)  it  was  holden  that  under 
this  section  it  mattered  not  whether  the  necessaries 
were  furnished  on  personal  credit  or  not,  and  that 
an  advance  of  money  for  procuring  necessaries 
was  within  the  equitable  construction  of  the  sta- 
tute. This  decision  was  in  1860 ;  the  statute  had 
then  been  in  force  twenty  years.  In  a  subsequent 
case,  of  the  Comtesse  de  PrhgevtUe  (ati^.),  in  1861, 
Dr.  Lushington  seems  to  have  considered  the 
proper  legal  meaning  of  the  word  '*  necessaries " 
still  unfixed.  In  that  case  Dr.  Lushington  said: 
"  I  have  to  determine  whether  the  demand  made 
in  this  suit  can  be  maintained  within  the  statute 
of  the  3  &  4  Yict.  c.  65,  s.  6,  and  this  question  wholly 
turns  upon  the  proper  legal  meaning  to  be  afi&xed 
to  the  word  "  necessaries."  I  have  no  hope  of  find- 
ing the  means  of  solving  this  difficulty  from  resort 
to  any  other  part  of  this  statute,  or  to  any  other  sta- 
tute ;  neither  has  the  question  ever  been  submitted 
directly  to  the  court  of  appeal.  In  former  times,  and 
up  to  a  late  period,  up  to  the  decision  in  the  case  of 
The  Neptune  (3  Ha«g.  120 ;  3  Knapp's  P.  0.  0. 94), 
by  the  Judicial  Committee,  the  Court  of  Admiralty 
was  accustomed  to  allow  material  creditors  to  sue 
against  the  proceeds,  when  in  court.  Material  men 
were  those  who  repaired  a  vessel  or  furnished 
materials  to  enable  her  to  proceed  to  sea ;  it  was  a 
technical  term,  the  meanins:  of  which  was  well 
understood.  I  do  not  think,  as  my  former  deci- 
sions show,  that  the  term  "  necessaries "  in  this 
statute  should  receive  so  circumscribed  a  meaning. 
On  the  other  hand  it  has  been  urged  that  the  term 
"  necessaries "  ought  to  receive  the  same  liberal 
construction  as  in  cases  of  bottomry.  This  con- 
struction would  include  every  requisite  for  a 
voyage,  for  there  are  many  articles  allowed  to  be 
covered  by  a  bottomry  bond  which  it  would  be 
very  difficult  to  comprise  within  any  ordinary 
meaning  atteched  to  the  word  '  necessaries.'  Un- 
less enabled  by  superior  authority,  I  cannot 
venture  to  adopt  so  comprehensive  a  meaning 
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for  this  enaotment.  It  appears  to  me  that 
the  most  oonyenient  coarse  I  oan  follow 
is  to  take  an  intermediate  one,  to  make  a 
distinction  between  the  ship  and  the  voyage. 
I  shall  hold  that  '  necessaries  *  means  primarily 
indispensable  repairs,  anchors,  cables,  sails, 
when  immediately  necessary,  and  also  pro- 
visions ;  but,  on  the  other  hand,  does  not  include 
thiogs  required  for  the  voyage,  as  contra-dis- 
tioguished  from  necessaries  for  the  ship."  The 
attention  of  the  court  (Dr.  Lushington)  does  not 
seem  to  have  been  drawn  to  the  previous  case 
of  the  Onni  {sup.),  nor  to  the  24yict.  c.  10,  which 
had  been  passed  in  the  month  preceding  the 
decision  in  the  Oomtesse  de  Fregeville  (sup.),  to 
which  it  seems  to  me  very  important  to  advert, 
because,  in  the  4th  section,  that  statute,  I  take  it, 
gives  the  court  a  jurisdiction  over  "  claims  for 
building,  equipping,  or  repairing  any  ship  " — claims 
which  would  answer  to  those  of  the  old  material 
man,  as  known  in  this  court  before  the  decision  in 
the  Neptune  {8up,)--vaid  in  the  5th  section  it  gives 
the  court  a  distinct  jurisdiction  over  "  any  claim  for 
necessaries  supplied  to  any  ship"  in  certain 
oases.  Since  this  statute,  in  the  case  of  The 
Bonne  AmeUe  (L.  Eep.  1  Adm.  &  Ecc.  19  ;  14  L.  T. 
Bep.  N.  S.  191 ;  2  Mar.  Law  Oas.  O.S.  321),  in 
1865,  it  was  decided  that  the  travelling  expenses^ 
of  an  agent  to  attend  a  trial  in  a  case  of  collision  * 
were  not  necessaries ;  and  in  the  Aaltjee  WUheh 
mina  (nip,),  in  1866,  the  court  refused  to  consider 
money,  advanced  to  a  master  to  pay  averages, 
necessaries.  In  both  these  cases,  however,  ana  in 
other  former  cases,  the  court  seems  to  have  con> 
sidered  that  money  advanced  for  the  purchase  of 
necessaries  stood  on  the  same  footing  as  neces- 
saries themselves.  It  appears  to  me  on  a  review 
of  these  cases,  on  whicn  the  court  seems  to 
have  proceeded  tentatively,  so  to  speak,  with 
the  new  jurisdiction,  and  on  a  consideration 
of  the  language  of  both  the  statutes,  I  must 
come  to  the  conclusion  that  there  is  no 
distinction  as  to  necessaries  between  the  cases 
in  which  by  common  law  a  master  has  been  holden 
to  bind  his  owner,  and  suits  for  necessaries  in- 
stituted in  this  court.  This  seems  to  have  been 
Dr.  Lnshington's  original  opinion  in  the  Aleacmder 
(•up.),  and  it  seems  to  me  to  be  strengthened  by 
the  language  in  the  subsequent  statute,  and  was, 
I  think,  also  the  foundation  of  my  decision  in  The 
Underwriter  (25  L.  T.  Rep.  N.  S.  279 ;  1  Asp. 
Mar.  Law  Cas.  127),  in  1868»  I  am  unable  to  draw 
Boy  solid  distinction  (especially  since  the  last 
statute)  between  necessaries  for  the  ship  and  neces- 
saries for  the  voyage;  and  I  shall  follow  the  doc- 
trine of  the  common  law  as  laid  down  by  the  high 
antbority  of  Lord  Tenterden  in  the  case  of  Webster 
▼.  Seekamp  (4  B.  &  Aid.  352).  In  that  case  he 
says  (p.  854)  :  "The  general  rule  is,  that  the 
master  may  bind  his  owners  for  necessary  repairs 
done,  or  supplies  provided  for  the  ship.  It  was 
contended  at  the  trial  that  this  liability  of  the 
owners  was  confined  to  what  was  absolutely  neces- 
sary. I  think  that  rule  too  narrow,  for  it  would 
be  extremely  difficult  to  decide,  and  often  impos- 
sible in  many  oases,  what  is  absolutely  necessary. 
If,  however,  the  jury  arc  to  inquire  only  what  is 
neoessary,  there  is  no  better  rule  to  ascertain  that 
than  by  considering  what  a  prudent  man,  if  pre- 
sent, would  do  xixxSer  circumstances  in  which  the 
f^nt,  in  his  absence,  is  called  upon  to  act  I  am 
<n  opinion  that  whatever  is  fit  and  proper  for  the 


service  on  which  a  vessel  is  engaged,  whatever  the 
owner  of  that  vessel,  as  a  prudent  man  would  have 
ordered,  if  present  at  the  time,  comes  within  the 
meaning  of  the  term  'necessary,'  as  applied  to  those 
repairs  done  or  things  provided  for  the  ship  by 
order  of  the  master,  for  which  the  owners  are  liable." 
I  have  now  to  apply  the  principles  of  this  law  to 
the  particular  case  before  me.  I  allow  the  sum  of 
8Z.  Is.  tor  insurance  for  freight,  as  set  out  in 
Articles  2, 3,  and  4  of  the  petition.  I  disallow  the 
sum  of  1502.,  as  pleaded  in  Articles  5  and  6,  on 
the  ground  that  though  it  is  alleged  in  general 
terms  that  that  sum  was  advanced  for  necessary 
expenses,  it  is  not  stated,  as  it  ought  to  have  been, 
what  these  necessary  expenses  were.  I  allow  the 
sums  of  21L  198.,  IZ.  108.,  and  2Z.  38.,  as  set  forth 
in  the  7th  Article.  With  respect  to  the  item  of 
482.  08.  6(2.  charged  for  brokerage  in  Article  10, 1 
shall  allow  this  article  to  go  to  proof,  reserving  my 
opinion  till  I  see  what  that  proof  is,  as  to  whether 
the  item  falls  within  the  legal  category  of 
necessaries  or  not.  Subject  to  these  alterations 
I  admit  the  petition.  I  shall  make  no  cider  as 
to  costs. 

Solicitors  for  [the  plaintiff,  Oattams,  Jehu,  and 
Cattams. 

Proctors  for  the  defendant,  Bothery  and  Co, 


Thursday,  Feb.  15, 1872. 

Thb  John  Fbnwick. 

Collision — Steamship  getting  under  way — Lights — 
Want  of  proper  precaution^'Begulations  for  pre' 
venting  collisions  ai  sea,  Art,  20. 
A  steamship,  which,  in  getting  under  way  in  the 
Thames  to  go  up  the  river  between  sunset  and  sun' 
rise,  is  compelled  to  go  astern  and  partly  athwart 
the  river  in  order  to  get  clear  ahead,  and  whose 
regulation  lights  are  not  visible  to  vessels  co  ming  up 
tJi^  river, is  bound  to  take  every  possible  precaution 
to  warn  approaching  vessels  of  her  position,  and 
to  use  the  best  light  she  has  on  board  for  that 
purpose* 
Placing  a  service  lantern,  ordinarily  ttsed  to  give 
light  in  discharging  the  cargo,  over  the  stem  is  not 
a  sufficient  preca/ution, 
A  vessel  neglecting  such  precaution  commits  a  breach 
of  the  20th  Article  of  the  Regulations  for  preventing 
Collisions  at  Sea,  and  wiU  be  held  to  blame  if  a 
collision  ensue. 
This  was  a  cause  of  damage  instituted  on  behalf  of 
the   General   Steam   Navigation   Company,   the 
owners  of  the  steamship  Qranton,  against  the 
steamship  John  Fewwick  and   her  owners  inter- 
vening.    The  Qranton  was  an  iron  screw  steam- 
ship, of  637  tons  register,  245   feet  long,  with 
engines  of  240  horse  power  nominal,  and  manned 
by  a  crew  of    thirty-two   hands,    all  told,  and 
employed  in  the  trade  between  London  and  Ham- 
burg.    The  John  Fenwick  was  a  screw  steam- 
ship of  548  tons  register,  and  ninety  horse-power, 
and  at  the  time  of  the  collision  was  bound  on  a 
voyage   from   Zante    to     London     with    cargo. 
Between  three  and  four  p.m.  on  the  19th  Oct. 
1871,    the  Qranton  arrived  at   Gravesend  from 
Hamburgh,  and  took  on  board  a  pilot,  and  pro- 
ceeded up  the  Thames  to  Brown's  Wharf  in  Black- 
wall  Beach,  where  she  arrived  at  about  five  p.m., 
and  discharged  part  of  her  cargo.     At  about  ten 
p.m.,  she  was  ready  to  proceed  higher  up  the  river 
to  Horselydown  Pier  in  the  Upper  Pool,  where  the  ^^T^ 
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rest  of  the  carso  was  to  be  discharged.  It  was  then 
very  dark,  with  driving  rain,  and  the  tide  was  three- 
quarters  ebb,  and  the  river  very  fall  of  craft  ooming 
down,  and  the  master  deemed  it  prndent  to  await  the 
flood  tide,  and,  therefore,  made  the  Granion  fast 
alongside  a  coal  hnlk  moored  in  Blackwall  Beach, 
above  Brown's  Wharf,  about  abreast  of  the  Folly 
House,  on  the  north  side  of  mid-channel.    She 
was  moored  on  the  outer  or  south  side  of  the  hnlk, 
and  her  head  was  up  the  river,  and  her  anchor 
light  was  up.    There  is  not  room  to  anchor  a  ship 
of  the  QrantovCe  class  at  that  part  of  the  river.  At 
about  half-past  four  a.m.,  on  the  20th  Oct.,  the  tide 
being  then  on  the  last  quarter  flood,  the  Qranton 
cast  ofE  from  the  hulk.      Her  regulation  lights 
were  burning,  and  her  anchor  light  was  taken 
down.    She  was  too  long  to  be  able  to  steam 
ahead  at  once  without  running  into  the  tiers,  and, 
therefore,  the  stem  fastenings  were  first  cast  off, 
and  the  flood  tide  acting  on  her  stem  sheered  it  off 
from  the  hulk.    She  then  steamed  astern,  casting 
off  her  head  ropes  and  angling  over  to  the  south 
Eide    of   the   river,    so    that    she    might    have 
ample  room  to  go  ahead,  get  steerage  way,  and 
proceed  up  the  river.    When  steaming  astern,  and 
about  mid-channel,  and  partly  athwart  the  river, 
a  sailing  barge,  driving  up  the  river  under  her 
stem,  obliged  the  Qranton  to  stop,  and  then  move 
easy  ahead,  to  keep  her  stationary.    At  this  time 
the  John  Fenwick  under  charge  of  her  master, 
and  with  a  licensed  waterman  on   board,   was 
coming  up  the  river,  and,   rounding  Blackwall 
point  about  three  quarters  of  a  mile  below  the 
Qranton  with  her  regulation  lights  burning  tand 
a  good  look  out.    She  was  then  going,  according 
to  the  defendants'  evidence,  at  alK>ut  three  knots 
an  hour  through  the  water,  but  the  plaintiffs  con- 
tended that  she  was  p;oing  very  fast.    The  master 
of  the  Qranton  at  this  time  saw  her,  and  as  from 
the  relative  positions  of  the  two  vessels  none  of 
the  Qranton* 8  lights  would  be  visible  on  board  the 
John  Fenwicky  he  ordered  a  lantern  to  be  put  over 
the  stem,  which  was  done.     The  lantern  used  for 
the  purpose  was  a  common  lantern,  which  had 
been  in  use  for  some  hours,  to  give  light  to  those 
engaged   in  discharsing  the  cargo.      The  fact 
whether  the  lantern  was  put  over  the  stem  of  the 
Qranton  in  such  a  place  as  to  be  visible  on  board 
the  John  Fenmch  was  in  dispute  between  the 
parties.    The  plaintiffs  caUed  evidence  to  shew 
that  it  was  over  the  starboard  quarter ;  the  defen- 
dants sought  to  prove  that  the  lantern  was  hung 
over  the  stem  in  a  position  in  which  it  could  not 
be  seen  from  the  John  Fenvneh.   When  the  John 
Fenwick  got  into  Blackwall  Eeach,  her  engines 
were  slowed  till  she  was  going  at  the  rate  of  two 
knots^  an  hour,  and  she  ported  and  whistled  on 
perceiving  another  steamer,  ;and  almost  immedi- 
ately afterwards  saw  a  dark  object  which  proved 
to  l^  the  Qra/nton,  lying  across  the  river,  and  her 
engines    were    stopped  and   reversed,   and    the 
Qranton  "was  hailea  to  go  ahead.    The  Qranton 
whistled,  and  as  soon  as  she  was  able  to  clear  the 
vessels  on  her  way,  went  ahead,  but  too  late  to 
avoid  the   collision.    The   starboard  bow  of  the 
John  Fenwick  came  into  collision  with,  the  star- 
board quarter  of  the  Qranton,  and  out  deep  into 
her. 

BtUU  Q.O.  (Webster  mth  him),  for  the  plaintiffs, 
contended  that  the  John  Fenwick  was  alone  to 
blame.  She  was  coming  at  too  high  a  rate  of 
■peed.    Those  on  board  of  her  ought  to  have  seen 


the  light  hung  over  the  stem  of  the  Qranton,  The 
Qranton  was  justified  in  acting  as  she  did,  and 
took  all  precautions  necessary  to  avoid  the  oolli- 
sion. 

Milward,  Q.O.  (Qainaford  Bruce  with  him),  for 
the  defendants, — ^The  Qranton  was  in  an  improper 
place  in  the  river.  She  ought  not  to  have  gone 
astern  without  showing  lights.  The  light  she  did 
show  was  insufficient,  and  not  visible.  The  proper 
thing  to  have  used  was  a  flash  light.  The  having 
her  regulation  lights  is  no  excuse.  Under  Art.  20 
of  the  Regulations  for  preventing  Collisions  at 
Sea,  the  Qranton  was  bound  to  take  precautions  to 
meet  the  special  circumstances,  and  she  neglected 
to  do  so.  The  regulation  lights  were  not  at  all 
visible. 

Butt,  QC.  in  reply. — The  John  Fenwick  was 
overtaking  the  Qranton,  and  was  bound  under  Art. 
17  of  the  Kegulations  to  keep  out  of  the  way  of 
the  Qranton. 

Sir  E.  PmiiLiMOKE. — ^It  is  quite  clear  that  the 
Qranton,  when  she  oast  off  from  the  hulk  and 
placed  herself  athwart  the  fairway  of  the  river,  in 
the  early  morning,  when  it  was  dark,  inourred 
great    risk.      When    executing    such    a    man- 
oeuvre   at     such    a    time    she   ought    to    have 
taken  every  possible  precaution  to  warn  approach- 
ing vessels   of  her   position.       What    did    she 
doP     According  to  her  own  account,  when  she 
saw  the  John  Fenwick  approaching,  all  she  did  was 
to  put  an  ordinary  service  lantern  over  her  stem, 
or,  as  some  of  the  witnesses  say,  over  her  quarter. 
I  am  of  opinion  that  this  service  lantern  was  not 
sufficient  to  give  effective  warning  to  the  John 
Femoick,     Those  on  board  the  Qramion  should 
have  used  as  a  warning  signal  the  very  best  light 
they  had  on  board.    It  is  true  that  there  is  no 
special  regulation  defining  the  signals  to  be  used 
in  such  a  case  as  the  present,  but  the  provisions  of 
the  20th  article  of  the  Begulations  for  preventing 
Collisions  at  Sea,  states  that  nothing  in  those  rules 
shall  exonerate  any  ship  from  the  consequences  of 
any  neglect  to  carry  lights  or  signals,  or  of  the 
neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  hj  the 
special  circumstances  of  the  case.     There  is  no 
evidence  of  any  negligence  on  the  part  of  the  John 
Fenwick.  1  must,  therefore,  pronounce  the  Qranton 
alone  to  blame  for  the  collision. 

Solicitors  for  the  plaintiffs,  Caita/ms,  Jehu,  and 
Cattams. 

Solicitors  for  the  defendants,  EUlyert  Fenwick 
and  Stihhard. 


March  5  and  8, 1872. 
The  Dehetbius. 

Collision — Gross  cause  by  owners  of  cargo — Prind- 
pal  cause  already  decided — Admissihili^  of 
evidence  taken  in  the  principal  cause — Oosts. 

Where  a  cause  of  damage,  arising  out  of  a  collision 
between  two  ships,  has  been  heard  wad  decided, 
and  both  ships  have  been  found  to  blame,  and  the 
owners  of  cargo  on  board  the  ship  proceeded 
against  in  the  former  cause,  subsequently  institute 
a  ccMse  against  the  former  plaintiffs  in  respect  of 
the  same  collision,  the  Court  of  Admiralty  has  no 
power  to  make  an  order  allowing  the  plaintiffs 
{the  owners  of  cargo)  to  use  the  evidence  aiven  in 
the  former  cause,  on  the  hearing  of  the  latter,  if 
the  defendants  refuse  to  consent  to  such  an  order. 
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Q^(Jere,  if  the  defendants  refuse  their  eoneenU  y^iU 

they  he  entUled  to  their  costs  ? 
This  was  a  cause  of  damage,  instifcuted  on  behalf 
of  Charilaos  I^otara  and  Nicholas  Notara,  the 
owners  of  2589  ardebs  of  beans,  lately  laden  on 
board  the  steamship  Trojan,  against  Michael 
Sparfcali,  the  owner  of  the  steamship  Demetrius. 
The  oaase  was  in  'personam.  On  the  24th  Oct. 
1868,  the  Trojan  and  the  Demetrius  came  into 
oollision  in  the  river  Mersey,  and  both  vessels  were 
injared.  A  suit  (No.  4660)  was  afterwards  insti- 
tuted, in  rem  in  this  coart,  by  the  owners  of  the 
Demetrius  against  the  Trojan  to  reoQver  damages 
for  the  collision,  and  on  30th  Jaly  1869  that  snit 
was  heard  before  the  Jndge,  assisted  by  Trinity 
Masters,  and  the  coart  foand  that  both  vessels 
were  to  blame,  bnt  that  the  Trojan  was  ex- 
empted from  liability  by  reason  of  being  at 
the  time  of  the  collision  under  the  command 
of  a  compulsory  pilot.  Subsequently  the  present 
plaintifiFs  brought  an  action  in  the  Oourt  of  Queen's 
Bench  against  the  owners  of  the  Trojan  to  re- 
cover for  damage  sustained  to  the  cargo  conse- 
qaont  upon  the  master  carrying  it  on  to  its 
destination  in  its  wetted  condition  caused  by  the 
oollision,  without  taking  the  proper  steps  to  dry 
it,  and  so  prevent  deterioration ;  the  plaintiffs  had 
offered  to  pay  pro  raid  freight  at  Liverpool,  but  the 
master  of  the  Trojan  had  refused  to  deliver,  and 
carried  the  freight  on  to  Glasgow  so  as  to  earn  full 
freight.  On  a  special  case  stated  for, their  opinion 
the  Court  of  Queen's  Bench  held  that  the  master's 
act  was  unjustifiable,  and  that  the  owners  of  the 
Trojan  were  liable  for  the  damage  sustained  by 
that  act  (see  Notara  v.  Henderson,  L.  Rep.  5 
Q.  B.  346;  22  L.  T.  Eep.  K  S.  577 ;  3  Mar.  Law. 
Oas.  0.  S.  419),  and  this  judgment  has  been  con- 
firmed on  appeal  by  the  Exchequer  Chamber 
(L.  Rep.  7  Q.  B.  225). 

The^resent  suit  was  brought  to  recover  damages 
for  the  wetting  of  the  beans  caused  by  the  col- 
lision, and  the  amount  claimed  was  (both  yessels 
having  been  held  to  blame)  half  the  total  damage 
BOBtained,  less  the  sum  recovered  in  the  common 
law  action. 

The  case  was  now  brought  before  the  oourt  on 
a  motion  set  out  in  the  following  notice  of  motion : 

T^e  notice  that  this  Honourable  Court  will  be  moved 
on  Taeeday  next  the  5th  March,  at  11  o'clock  in  the 
forenoon,  or  as  loon  after  as  oonnsel  can  be  heard,  for 
laave  to  the  plaintifFs  to  be  allowed  to  use,  at  the  hearinff 
of  thii  oanie,  the  whole  of  the  evidenoe  given  and  need 
rt  the  heariiu[  of  the  cause.  No.  4660,  the  Trqjan,  in  this 
Hononrable  Court,  and  also  for  leave  to  the  plaintiffs  to 
be  aUowed,  if  they  should  tiiink  fit,  to  laddnoe  farther 
evidenoe  at  the  hearing  of  this  canse  in  addition  to  the 
add  evidence  given  in  the  said  oanse. 

Bated  this  28th  Feb.  1872. 

In  support  of  the  motion  the  following  affidavit 
was  filed  and  used  at  the  hearing  of  the  motion  :— 

1.  Charilaos  Notara,  of  liverpod,  in  the  county  of 
Unoaster,  merchant,  one  of  the  above-named  plaintiffs, 
Bake  oath  and  say  as  follows  t — 

1. 1,  and  the  said  Nicholas  Notara,  during  1868,  carried 
on  bnsinees  in  oo-partnerahip  as  merchants  at  Liverpool 
aforesaid. 

2.  On  or  about  the  25ih  Sept.  1868,  we  shipped  at  Alex- 
tndria,  on  board  of  the  Trojan,  2589  ardebs  of  beans  to 
be  carried  in  the  Troj<m  to  GUagow. 

3.  The  Trojan,  on  her  vojaffe  to  Glasflrow  aforesaid, 
touched  at  Liverpool,  and  whilst  proceeding  down  the 
Heney  on  the  24th  Oct.,  and  with  onr  said  beans  on 
board,  she  was  mn  into  by  the  steamship  Demetriw,  of 
which  the  defendant  was  the  owner. 

4.  Inconsequenoeof  theoollision,and  of  the  TVojon  being 
hetched  to  prevent  her  sinking,  the  said  beans  became 


saturated  with  saltwater  and  were  damaged,  and  a  por- 
tion of  the  said  beans  were  washed  away. 

5.  Afterwards  the  defendant  instituted  a  snit  in  this 
honourable  court  against  the  owners  of  the  Trojan,  and 
in  due  course  the  said  suit  came  on  for  hearing,  when 
evidence  was  adduced  on  behalf  of  the  defendant  and  the 
owners  of  the  Trojan,  and  the  iudge  of  this  honourable 
oourt,  assisted  b^  two  elder  brethren  of  the  Trinity 
House,  after  hearing  the  said  evidenoe,  delivered  judg- 
ment, pronouncing  both  vessels  to  blame,  and  exempting 
the  owners  of  the  Trojan  upon  the  ground  of  her  being 
by  compulsion  of  law  in  charge  of  a  duly  lioeneed  pilot. 

6.  I  am  informed  and  believe  that  the  said  defendant 
afterwards  entered  an  appeal  from  the  pndgmeni  ot  this 
honourable  oourt  to  the  Judicial  Oommittee  of  the  Privv 
Council,  but  has  long  since  abandoned  the  said  appeal, 
and  paid  to  the  owners  of  the  Trojan  one  half  of  the 
dania^e  and  loss  sustained  by  the  Trojan  in  the  said 
collision. 

7.  We  have  instituted  in  this  honourable  court  a  snit 
against  the  defendant,  the  owner  of  the  Demetrius,  for 
the  damage  and  loss  to  our  said  beans  consequent  upon 
the  said  collision. 

8.  I  am  advised  that  we  are  entitled  to  the  leave  of  this 
honourable  court  to  be  allowed  leave  to  use  at  the  hearing 
of  this  suit  the  evidenoe  given  at  the  hearin|r  of  the  suit 
in  which  the  present  defendant  was  plaintiff,  and  the 
owners  of  the  Trojan  were  defendants;  such  leave,  if 
granted,  will  cause  a  great  saving  of  expense  to  all  parties. 

9.  I  believe  great  mfficuliy  will  be  experienced  to  pro- 
cure the  presence  at  the  hearing  of  this  snit  of  the  per- 
sons who  gave  evidence  at  the  hearing  of  the  said  suit, 
and  that  unless  the  said  evidence  in  the  said  sait  oe 
allowed  to  be  used  in  this  suit,  a  long  time  nms^  neces- 
sarily elapse  before  the  suit  could  be  heard. 

Milwa/rd,  Q.O.,  BiUt,  Q.O.,  and  Myhjurgh,  in  sup- 
port of  the  motion. — In  a  cross  action  for  damage 
by  collision,  where  the  cross  action  is  heard  after 
judgmenii  in  the  original  action,  the  court  will 
admit  the  evidence  in  the  original  action:  (The 
North  American,  Lush.  79.)  In  the  suit  against  tbe 
Trojan  the  judgment  was  in  rem;  will  not  that 
judgment  be  binding  on  all)  parties  P  The  refusal 
to  admit  this  evidence  will  entiLle  us  to  onr  costs 
if  we  are  compelled  to  call  further  evidence.  In 
the  former  trial  the  defendants  had  an  opportunity 
of  cross-examining  the  witnesses  whom  we  shall  haye 
to  call.  They  might  have  forced  us,  if  our  suit 
had  been  instituted  at  the  same  time,  to  consolidatCj 
and  then  this  evidence  would  have  been  used. 

Cohen,  contra. — ^Inthe  North  American  (sup.)  the 
parties  were  the  same  in  both  suits.  An  action 
cannot  be  consolidated  after  the  hearing  of  the 
original  action,  and  if  this  motion  is  granted  that 
efEect  will  be  produced.  Evidence  in  a  canse  in- 
stituted by  the  owners  of  a  ship  cannot  be  ad- 
mitted in  a  cause  concerning  the  same  collision  by 
the  owners  of  cargo  on  board  the  ship  unless  the 
owners  of  cargo  consent  to  consolidate.  As  tbe 
parties  are  not  the  same  consolidation  can  only 
take  place  in  such  a  case  where  it  is  not  opposed. 
As  to  the  question  of  the  judgment  being  binding 
because  it  was  in  rem,  it  is  quite  clear  that  if  the 
judgment  is  sufficient  proof  of  the  plaintiffs*  case, 
the  evidence  tiJcen  before  is  useless ;  if  the  judg- 
ment is  not  binding  the  evidence  cannot  be  admis- 
sible, as  it  was  on  that  evidenoe  the  court  founded 
its  judgment. 

Milward,  Q.C.  in  reply. 

Our.  adv.  vult. 

March  8.— Sir  B.  PHiLLiHoas.— This  is  a  motion 
made  on  behalf  of  the  plaintiffs  for  leave  to  be 
allowed  to  use  at  the  hearing  of  this  cause,  the 
whole  of  the  evidence  given  and  used  at  the  hearing 
of  the  cause  of  collision,  The  Trojan  (No.  4660). 
The  collision  took  place  between  the  two  vessels, 
the  Demetrius,  now  proceeded  against,  and  the     t 
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Trojcm,  and  the  plaintifEs'  cargo  was  on  board  the 
Trojcm.    The  suit  referred  to  was  a  suit  m  rem, 
and  I  held  that  both  vessels  were  to  blame  for  the 
collision.    The  facts  appear  from  the  affidavit  filled 
in  this  cause.    [His  Lordship  here  set  out  the 
facts.]      It  will  be  observed  that  this  applica- 
tion is  made  at  a  very  late  period,  long  after  the 
hearing  of  the  original  cause  of  collision,  and  the 
application  of  the  plaintiffs  is  opposed  by  the  defen- 
dant, and  I  have  to  consider  whether  the  court  has 
power  to  order  the  evidence  to   be  admitted  not- 
withstanding such  opposition,  as  it  would  mani- 
festly be  a  great  saving  of  time  and  expense  to  do 
80.    I  must  remark  here  that  the  practice  in  this 
court  is  invariable  for  parties  to  consent  to  an  order 
that  evidence  osed  in  one  cause  shall  be  used  in 
another,  when  the  question  at  issue  is  practically 
the  same.    There  is  no  case  which  shows  that  a 
contrary  course  has  been  followed;  but,  on  the 
other  hand,  there  is  no  case  in  which  die  court 
has,  of  its  own  anthority,  and  without  the  consent 
of  both  parties,  made  an  order  admitting  evidence 
given  in  a  cause  already   heard,  to  be  used   in 
another  cause,  even  thovgh  the  issue  in  both  had 
been  identical  on  the  point  for  which  it  is  intended 
to  use  the  evidence.    The  law  on  this  point  is  laid 
down  in  The  WiUiam  HtUt  (Lush.  25).    That  case 
was  a  motion  to  dissever  suits  of  damaee  which 
had  been  consolidated  by  an  order  of  the  court, 
and  Dr.   Lushington   said,  "the  court  was  not 
a  little  surprised  when  the  learned  counsel  who 
moved,  sat  down  without  giving  the  court  any 
information  of  the  reasons  for  making  the  motion, 
or  of  the  consequences  of  granting  it.    When  I 
ordered  these  three  actions  to  be  consolidated,  did 
I  do  so  according  to  the  power  and  practice  of 
the  court  P    If  not,  I  should  willingly  retract  the 
order  if  I  had  the  opportunity.    But,  according  to 
my  knowledge,  the  universal  practice  of  the  court 
has  been  to  consolidate  actions  where  the  decision 
of  each  action  depends  on  precisely  the  same  facts ; 
and  in  salvage  suits  the  court  has  gone  further, 
consolidating  actions  where  there  are  several  sets 
of  salvors  not  rendering  precisely  the  same  ser- 
vices.   The  power  of  consolidating  actions  is  most 
beneficial.    But  for  this  power  the  owners  of  a  ship 
would  <^ten  be  vexed  by  a  host  of  different  actions 
arising  out  of  one  matter — as  in  a  case  of  collision, 
by  all  the  several  owners  of  cargo  in  the  vessel  run 
down — and  the  court  could  afford  no  relief,  having 
no  power  to  order  the  evidence  in  one  action  to  be 
taken  as  evidence  in  another.''    From  the  law  as 
laid  down  in  that  case,  I  deduce  two  propositions ; 
first,  that  the  object  of  consolidating  actions  is, 
that  they  may  be  heard  together  and  upon  the  same 
evidence,  and  therefore  that  they  must  be  consoli- 
dated before  the  hearing,  and  not  after  one  has 
been  heard  and  decided ;  secondly,  that  where  one 
action  been  heard  and  decided,  and  another  action 
is  brought  against  one  of  the  same  ships  arising 
out  of  the  same  matter,  the  court  has  no  power  to 
make  an  order  admitting  the  evidence  in  the  first 
action  as  evidence  in  the  second.    I  derive  confir- 
mation of  my  opinion  from  the  wording  of  the  S4fth 
section  of  the  Admiralty  Court  Act  1861  (24  Yict. 
o.  10).  That  section  provides  that  the  court  "  may, 
on  application  of  the  defendant  in  any  cause  of 
damage,  and  on  his  instituting  a  cross  cause  for 
the  damage  sustained  by  him  in  respect  of  the 
same  collision,  direct  that  the  principal  cause  and 
the  cross  cause  be  heard  at  the  same  time  and  upon 
the  same  evidence."    That  section  gives  the  court 


power  to  order  cross  causes  to  be  tried  at  the  same 
time  and  upon  the  same  evidence  as  principal 
causes,  but  if  parties  neglected  to  bring  their  cross 
cause  till  after  the  principal  cause  was  heard  and 
decided,  it  is,  to  say  the  least,  doubtful  whether 
the  court  could  allow  the  cross  cause  to  be  heard 
upon  the  same  evidence  without  consent.  In  fact, 
the  presumption  to  be  derived  from  the  words  of 
the  statute  is  the  other  way,  as  the  statute 
seems  to  suppose  that  the  cross  cause  will  be 
brought  before  the  principal  cause  is  heard,  and 
only  gives  power  to  make  the  order  in  snob  a  case. 
I  am  of  opinion,  therefore,  that  I  have  no  power 
to  make  an  order  for  the  admission  in  this 
cause  of  the  evidence  in  the  former  action 
according  to  the  terms  of  the  prayer  of  the  motion, 
and  I  therefore  reject  the  prayer.  But  I  must  be 
taken  as  expressing  no  opinion  upon  the  question 
of  the  propriety  of  the  course  which  the  defen- 
dants have  adopted  in  refusing  to  consent  to  the 
admission  of  this  evidence,  nor  as  to  how  far  that 
refusal  may  in  the  future  affect  their  right  to 
costs.  If  the  plaintiffs  had  brought  their  action 
before  the  principal  cause  was  heard,  and  had 
refused  to  consolidate,  or  had  negligently  delayed 
the  institution  of  their  suit  until  after  that  hearing, 
and  had  then  brought  forward  the  old  evidence, 
they  would  perhaps  not  have  been  entitled  to  their 
costs ;  but  where  they  have  offered  to  admit  the 
evidence  taken  in  the  former  cause,  it  will  be  a 
question  for  the  consideration  of  the  court  here- 
after, how  far  that  course  alters  their  position. 
And  further,  I  must  not  be  taken  as  expressing 
any  opinion  upon  the  difficult  question  as  to  bow 
far  these  parties  are  bound  by  the  decision  in  the 
original  suits,  as  being  a  decision  in  rem,  but  I 
decide  that  question  only  which  is  before  me  to- 
day. I  reject  the  motion. 
Solicitors  for  the  plaintiffs,  Gregory  widBotocUffe, 
Solicitors  for  the  defendants,  Thomas  andRoUama. 


OOU&T  OF  ADMISAIiTY  (IBSXJLVD). 

B^ported  hj  Oliyib  J.  Bubkb,  Esq.,  Banistor^t-Law. 

Apnl  8  and  15, 1872. 
Thb  Mullekoab. 
CoUinon — Notice  of  ootion—ProeeedingB  in  ram— 
City  of  Dublin  Steam  Packet   Oompany^Act 
(Local  and  Personal)  6  4*  7  Will  4,  c  105,  «. 

8,n. 

Where  a  proceeding  in  rem  is  instituted  in  ihB 
Admiralty  Oourt  to  enforce  a  maritime  lien,  U  is 
wholly  immaterial  to  whom  the  res  belongs.  The 
owner  or  other  persons  interested  may  intervene  to 
defend  the  suit,  but  the  court  deals  toith  ihe  res 
only,  and  it  is  the  res  and  not  the  owner  personiUlf 
thai  is  liable  in  the  suit. 

The  Sth  section  of  6^7  Will.  4  (Local  and  Per- 
sonal Acts)  0. 100  (a),  which  requires  notice  to  be 
given  of^  calendar  month  before  bringing  any 

(a)  The  Beotion  is  as  follows  :  "  No  aoiion  in  any  of 
His  Majesty's  courts  of  law,  to  which  the  City  of 
Dublin  Steam  Packet  Company  should  be  liable  in 
respect  of  any  damase,  injoiy,  or  trespass,  alleged 
to  DC  done,  oommittea,  or  occasioned,  to  or  against 
any  ship  on  the  high  seas,  or  to  or  against  anr  person 
or  persons,  property,  goods,  or  effects,  shall  he  brooffht, 
oommenoed,  or  proseonted  against  the  oomi^any,  nmess 
one  ddendar  month's  preTions  notioe  in  writing  should 
have  heen  given  b^  the  party  or  parties  commencing 
snoh  action  to  the  said  company." 
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cicUon  in  cmy  of  His  Majesty's  courts  against  the 

City  af  Dublin  Steam  Packet  Company ,  has  refe- 

rence  mereily  to  cLciions  in  personam  against  the 

company,  and  not  to  actions  in  rem  against  the 

company's  vessels. 
The  Oourt  of  AdmirdUyis  a  court  of  lam  within  the 

meaning  of  the  8  section  of  the  said  Act. 
This  was  a  motion  on  behalf  of  the  City  of  Dublin 
Steam  Packet  OompaDj,  the  owners  of  the  steamer 
MuUingar,  against  which  vessel  a  cause  had  been 
io8i>itated,for  an  order  that  the  cause  be  dismissed 
with  costs. 

The  cause  was  one  of  collision,  which  took  place 
near  Halpin's  Point,  on  the  river  Liffev,  and  within 
the  harbour  of  Dublin,  on  the  20th  Jan.  1872,  be- 
tween  the  steamer  MutUngar,  the  property  of  the 
City  of  Dublin  Steam  Packet  Company,  and  the 
Binack  BeUe,  of  Dublin,  tbe  property  of  the  plain- 
tiffs. The  affidavit  to  lead  the  warrant,  made  by 
Mr.  Grood  on  the  21st  March  last,  merely  states 

That  the  smaok  Belle,  of  Dablin,  received  oonaiderahle 
dima^  on  tbe  20th  Jan.  last,  by  reason  of  the  steamer 
MvUmgar  oominff  into  collision  with  her ; 

That  the  damagee,  actual  and  ooneeqnential,  iostained 
by  reason  of  said  ooUision  amount  to  the  sam  of 
1881. 13«.  8d.  sterling,  with  interest  until  paid  ; 

That  the  steamer  belongs  to  the  City  of  Dublin  Steam 
PMsket  Company,  and  trades  between  Dublin  and  Liver- 
pooL 

On  filing  this  affidavit  the  usual  warrant  issued 
to  seize  the  MuUingar.  The  warrant  was  not 
actoally  executed,  but  the  Messrs.  Hone,  solicitors 
of  the  company,  signed  an  undertaking  (which 
was  endorsed  on  l£e  warrant),  dated  the  28th 
March,  to  appear  under  protest  and  give  bail  for 
the  company.  On  the  4th  April  Mr.  Hone  filed 
an  affidavit  on  behalf  of  the  company,  setting 
forth  the  grounds  of  protest 

The  facts  and  arguments  are  fully  stated  in  tbe 
judgment  of  the  Court. 

mDham,  Q.C.,  LL.D.,  and  Boherison  were  heard 
in  support  of  the  motion. 

EWington,  Q.G.,  LL.D.,  and  Oorrigan,  LL.D., 
contra, 

April  15. — ^TowNSEND,  J. — ^This  case  comes  before 
the  oourt  under  the  following  circumstauces.  On 
the  21st  March  1871  a  cause  of  damage  was  in- 
stituted by  Messrs.  Hamerton  and  Son,  on  behaJf 
of  Matthew  Good  and  Thomas  Byrne,  against  the 
steamer  MuUingar,  of  Dublin,  and  on  the  same 
day  a  warrant  of  arrest  in  ^e  nsnal  form  was 
obtained  by  Messrs.  Hamerton,  requiring  the 
marshal  to  arrest  and  detain  the  MuQmgar,  and  to 
cite  all  persons  who  had,  or  claimed  to  have,  any 
right,  title,  or  interest  therein,  to  appear.  The 
warrant  was  not  actually  executed,  but  Messrs. 
Hone,  the  solicitors  of  the  company,  signed  an 
undertaking,  which  is  endorsed  thereon,  diated  the 
28th  Marcm  1872,  to  appear  under  protest,  and 
gire  bail  for  the  vessel  on  behalf  of  the  City  of 
Dublin  Steam  Packet  Company,  the  owners  of 
the  steamer  MuUingar,  in  the  cause  of  damage 
which  had  been  instituted  on  behalf  of  the 
plaintifb  against  the  vesseL  On  the  4th 
April  Mr.  Hone,  on  behalf  of  the  company,  filed 
an  affidavit,  according  to  the  32nd  Greneral  Order 
of  the  court  of  the  4th  Feb.  1869,  in  which  he  sets 
forth  the  grounds  of  protest,  and  on  the  same  day 
gave  notice  of  a  motion  to  have  the  cause  dis- 
missed with  costs*  The  ground  stated  for  the 
protest  is  that  bv  a  local  Act  (6  &  7  Will.  4,  c.  100), 
which  by  its  llth  section  is  to  be  judicially  noticed 
M  a  public  Act,  it  was  enacted  (sect.  8)  that  "no 


action  in  any  of  His  Majesty's  courts  of  law,  to 
which  the  company  should  be  liable  in  respect  of 
any  damage,  injury,  or  trespass  alleged  to  be  done, 
oommilted,  or  occasioned  to  or  against  any  ship  on 
the  high  seas,  or  in  any  river,  port,  or  harbour,  or 
to  or  against  any  person  or  persons,  property, 
goods,  or   effects   whatsoever,  shall  be  brought, 
commenced,  or  prosecuted  against  the  company,  un- 
less one  calendar  month's  previous  notice,  in  writing, 
should    have    been     given    by    the    party   or 
parties    commencing    such    action  to     the    said 
company."    The  affidavit  states,  and  the  fact  is 
not  disputed,  that  the  claim  of  the  plaintiffs  is  for 
the  cost  of  repairs  of  injuries  alleged  to  have  been 
done  to  a  smack  called  the  Belle,  by  a  collision 
with  the  MuUingar,  on  the  river  Liffey,  in  the  port 
and  harbour  of  Dublin,  and  for  the  dJunages  con- 
sequent upon  that  collision.    The  affidavit  further 
states  that  the  action  is  one  to  which  the  company, 
'  as  owners  of  the  MuUingar,  are  liable.    It  is  ad- 
mitted that  no  such  notice  as  the  Act  requires  was 
given  on  the  part  of  the  plaintiffs.   The  defendants' 
counsel  insist  that  this  cause  is  to  be  deemed  an 
action,    brought,    commenced,    and    prosecuted 
against  the  company.    They  have  relied  upon  the 
terms  of  the  warrant,  which  directs  the  citation  of 
all  who  claim  an  interest  in  the  vessel,  and  contend, 
as  1  understand  the  argument,  that  the  owners  have 
in  fact  been  cited  by  the  mere  mention  of  the  warrant. 
The  plaintiffs'  counsel   have  very  properly   not 
made  any  objection  to  the  raising  of  this  question 
by  the  protest,  but  the^  insist  m  the  first  place 
that  the  Act  of  6  &  7  Will.  4  is  not  applicable  to 
this  court,  because  it  is  not  one  of  Her  Majesty's 
courts  of  law ;  I  have,  however,  no  doubt  that  tbis 
court,  though  not  a  court  of  common  law,  is  still 
to  be  deem^  one  of  Her  Majesty's  courts  of  law 
in  the  ordinary  meaning  of  those  words:    "A 
court,"  says  Sir  Edward  Coke  (Co.  Lit.  58a),  "  is 
a  place  where  justice  is  administered,"  and  Sir 
Wm.  Blackstone  says  that  all  the  courts  of  justice 
are  derived  from  the  power  of  the  Crown,  whether 
created  by  Act  of  Parliament,  "  letters  patent,  or 
subsisting  by  prescription."    (See  Stephen's  Com- 
mentaries on  the   Laws  pf  England,  6th  edit., 
p.  383.)     He  enumerates  the   several  oourts  of 
justice  which  are  of  a  public  and  general  juris- 
diction, and   in  these  he  includes  uie  Maritime 
courts    {lb.,    p.  442),    so    that   I    cannot   attri- 
bute much  weight  to  the  argument  suggested, 
that   this   court   was    anciently    the    (yurt    of 
the  Lord  High  Admiral,  while  such  an  officer 
existed,  and  that  the  judge  was  appointed  by  him. 
That  was  indeed  so,  but  as  the  judicial  power  of 
the  Admiral,  or  his  appointee  was  deemed  to  be 
ultimately  derived  from  the  Sovereign,  the  oourt 
was  still,  I  think,  one  of  the  King's  Courts,  and 
now  by  the  Court  of  Admiralty  (Ireland)  Act, 
1867,   the  judge  is  appointed    directly    by   the 
Sovereign,  and  by  sect.  21  of  that  statute  this 
court  has  been  made  a  court  of  record,  and  Sir 
William   Blackstone   further  tells    us  expresslv 
"  that  all  the  courts  of  record  are  the  King's 
Courts,  in  respect  of  his  crown  and  dignity." 
(Stephen's  Comm.,  p.  384.)      In   The  Johamnes 
(Lush.  182)  Dr.  Lusnington  sa^s  that  the  High 
Court  of  Admiralty  is  a  municipal  court,  and 
is  bound  to  obey  the  statutes  of  the  realm  in 
all  matters;   and  in  The  Heart  of  Oaik  (39  L.  J. 
15,  Adm.;  21  L.  T.  Bep.  N.  S.   727;    3  Mar. 
Law  Cas.  O.  S,  317),  Sir  R.  Phillimore  expressly 
laid  down  that  the  High  Court   of   Admiralty     j 

Digitized  by  v:i^^05lC 


254 


MARITIME  LAW  OASES. 


Adm.] 


Tub  Mulungak. 


[Adm. 


oE    England    was    both    a   court    of    law    and 
equity,  and,  for  that  reason,  would  follow  the  de- 
cisions of  the  courts  of  law  and  equity  in  bank- 
raptcy  cases.    As  this  court  is  now  similarly  con- 
stituted to  the  Hi^h  Court  of  Admiralty  in  Eng- 
land, I  am  of  opinion  that  it  has  equal  claim  to  he 
considered  a  court  of  law  and  equity  also.    It  is  in- 
deed a  court  of  equity  only  so  far  as  that  it  decides 
upon  equitable  principles,  without  assuming  the 
general  f  anctions  of  a  court  of  equity ;  but  I  think 
it  is  to  be  called  a  court  of  common  law,  althont^h 
it  administer  a  peculiar  system  of  law,  modified, 
recognised  and  allowed  by  the  statute  and  com- 
mon law,  a  system  not  originally  founded  on  the 
common  law  of  England,  but  rather  on  those 
foreign  and  peculiar  sources  of  the   law  mari- 
time, to   which   I   need   not  more  particularly 
refer.     But  the  plaintiffs'  counsel  haye  further 
argued  that  the  statute  in  question  is  not  ap- 
plicable to  the  present  case,  which  is    a   pro- 
ceeding in  rem,  inasmuch   as   the   cause  is  not 
brought,  commenced,  or  prosecuted  against  the 
company,  but  against  the  ship  according  to  the 
peculiar  procedure  in  this  court.    The  question  is 
one  of  importance,  both  to  the  company  and  to  the 
public,  I  therefore  felt  bound  to  consider  it  care- 
fully before  proceedine  to  gi^e  an  opinion  on  the 
point  before  me.    I  do  not  see  the  force  of  the 
argument  which  has  been  used  by  the  defendants' 
counsel,  that  the  Act  is  one  for  the  public  benefit, 
and  should  be  liberally  construed  in  favour  of  the 
defendants.    It  seems  to  me  that  there  is  more 
weight  in  that  advanced  on  the  other  side,  namely, 
that  it  is  rather  in  abridgment  of  a  pubHo  right ; 
but  I  need  not  offer  any  opinion,  whether  the  Act 
is  a  remedial  one  or  not,  because  I  think  that  how- 
ever that  may  be,  I  am  bound  to  give  full  effect 
to  the  language  of  the  Legislature  fairly  inter- 
preted, while  I  have  no  right  either  to  extend  or 
narrow  it.    If  this  be  a  proceeding  against  the 
company,  the  notice  is  clearly  requisite.    If  not,  I 
am  not  to  stretch  the  words  of  the  Act  beyond 
their  natural  and  ordinary  import,  merely  because 
the  notice  may  be  deemed  a  protection  to  the  com- 
pany, or  because  the   Legislature  has  favoured 
them  by  according  that  protection  to  them,  con- 
fiding it  would  seem,  in  their  solvency  and  high 
character.    The  title  and  preamble  of  the  Act  have 
no  relation  to  the  7th  section.    The  Act  is  entitled, 
**  An  Act  to  authorise  the  City  of  Dublin  Steam 
Packet* Company  to  apply  a  portion  of  certain 
moneys  already  subscribed  in  fulfilment  of  their 
contracts  for  building  six  additional  steam  vessels, 
and  to  legalise  such  subscription."    The  preamble 
first  recites  the  3  &  4>  Will.  4,  c.  115,  and  that 
since  the  passing  of  that  Act  an  increase  in  the 
number  of  their  vessels  had  been  rendered  neces- 
sary.   It  then  recites  the  5  WilL  4.,  c.  67,  for  the 
improvement  of   the   Shannon   navigation,  and 
that  the  improvement  of  that  navigation  would 
greatly  increase  the  necessity  for  an  addition  to  the 
number  of  the  company's  vessels.    It  then  recites, 
that  to  provide  additional  vessels,  the  directors 
had   made   certain    contracts,  and   that   divers 
persons  had  subscribed  capital  to  be  applied  in 
completing  them.    Then  follows  the  enacting  part. 
This  is  ex  concesaist  a  proceeding  in  rem  corre- 
B]X)ndin^  with  the  real  action  of  the  civil  law  (Inst. 
Lib.  4,  tit.  6,  s.  2),  which  is  founded  not  on  a  per- 
sonal obligation,  but  on  a  right  to  the  thing  which 
is  the  object  of  the  Buit.    A  suit  to  enforce  a  mari- 
time lien  against  a  particular  ship  for  damages 


alleged  to  have  been  done  by  that  ship  in  collision 
with  another  is  certainly  an  action  in  rem.  Such  an 
action  could  not  be  maintained  at  common  law,  but 
it  is  a  matter  of  almost  daily  practice  in  the  Admiralty 
Court,  and  this  distinction  between  a  proceeding  in 
respect  of  a  personal  wrong,  or  a  personal  obli- 
gation, has  been  recognised  by  Lord  Kenyon  in  his 
judgment  in  Mentone  v.  Gihbona  (2  T.  E.  267).    In 
The  Buhy  Queen  (Lush.  266),  Dr.  Lushington  did 
not  deem  the  law  of  negligence  as  applied  in  the 
courts  of  common  law  to  bo  applicable  to  a  pro- 
ceeding i»  rem  in  the  Admiralty  Court,  regarding 
it  as  distinct  and  peculiar.    In  The  Volant  (1  Wm. 
Bob.  383)  the  same  great  authority  on  matters  of 
admiralty  law  distinguishes  three  modes  of  pro- 
ceeding in  the  Court  of  Admiralty  to  recover  the 
loss  occasioned  by  a  Tessel  doing  damage — ^first, 
against  the  owners  personally ;  secondly,  against 
the  master  personally;  thirdly,  by  a  proceeding 
in  rem  against  the  ship.    There  can  be  no  doubt, 
after  reading  Hone's  affidavit,  that  this  is  a  suit 
brought  to  enforce  a  maritime  lien  for  damage 
against  the  Mullingar.     Now,  in  such  a  case,  it  is 
wholly  immaterial  to  whom  the  vessel  belonged. 
SevenJ  American  authorities   are  cited  to  that 
effect  in   Dunlop's   Admiralty    Practice,   92   (a) 
Olarhe  v.  N^jo  Jersey  Steam  Navigation  Company 
(1    Story's    Rep.    631),    The   Bee   (Ware,    332), 
The  Ada  (Davies  R.  407).    The  owner,  or  anyone 
interdsted,  may  come  in  and  defend  the  re«,  if  the 
ree  be  left  to  itself.    The  court,  on  finding  that  a 
just  cause  of  action  exists,  will  sell  the  res,  but  can 
go  no  further  in  that  suit ;  if  the  rea  be  insuffi- 
cient, the  plaintiff  loses  the  full  amount  of  his 
claim.    In  Tlie  Victor  (Lush.  72),  a  cause  of  damage 
by  collision,  the  court  ordered  the  cargo  on  board 
a  wrong-doing  ship,  although  that  cargo  belonged 
to  the  owner  of  the  ship,  to  be  released,  on  the 
ground  that  it  was  not  competent  for  the  Court  of 
Admiralty  to  attach  the  property  of  the  defendant 
wherever  found,though  the  ship  itself  wouldbe  liable 
for  the  damage.    Anybody  having  or  claiming  an 
interest  in  the  Mullingar,  whether  as  owners, 
mortgagees,    or   otherwise,    might   appear    and 
defend  her,  and  thus  become  parties  in  the  cause. 
But  a  party  who  has  appeared  may,  if  he  will 
withdraw  from  a  suit  in  rem,  and  the  suit  will 
go  on  against  the  rea  as  before.     Bearing  this 
in  mind,  we  may  get  rid  of  a  certain  confusion  of 
terms,  when  we  spetik  of  defendants  in  an  Admi- 
ralty cause  in  rem  who,  although  they  may  come 
in  Ui  defend  the  rea,  are  not,  therefore,  necessarily 
the  parties  against  whom  the  proceedings  are 
brought.    But,  in  fact,  it  is  not  the  defendant, 
whether  he  be  owner  of  the  rea  or  not,  who  is 
liable  to  the  suit.    In  a  certain  loose  and  popular 
sense,  indeed,  a  man  may  be  said  to  be  liable  in  a  pro- 
ceeding in  rem,  because,  if  he  wishes  to  exonerate 
the  rea,  he  may  be  unable  to  do  so  without  paying 
the  plaintifPs  demand ;  but  I  do  not  think  that, 
legally  and  correctly  speaking,  the  company  are 
liable  in  a  proceeding  in  rem.    They  may  abandon 
the    rea,  and  no  liability  in  the  suit  will  exist 
beyond  its  value.    The  plaintiff  may,  and  often 
does,  establish  his  claim  in  a  proceeding  in  remt 
and  recover  his  loss  without  the  court  ever  knowing 
who  the  owner  is.     If  the  company  had  sold 
the  Mullinga/r  since  the   collision,   that    would 
make  no  change  in  the  plaintiff's  position,  for  they 
could  still  follow  on  their  suit  against  the  vessd 
and  enforce  it,  whoever  was  the  owner,  and  the 
company  would  not  have  anything  to  say  to  the 
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matter.  In  a  oourt  of  oommon  law  she  party  sam- 
moned  appears  and  takes  defence  and  becomes  the 
defendant*  bat  in  the  Admiralty  Court  the  rea  is  the 
original  party  against  which  the  suit  is  instituted, 
that  is  the  la^gnape  of  the  forms,  and,  as  I  before 
ob6er7ed,  the  antiquated  style  of  the  pleadings  in 
this  court,  before  it  was  laid  aside  as  cumbrous, 
always  designated  the  res  as  the  "  party  iinpng- 
nantk  or  pnweeded  against  in  the  snit."  I  men- 
tion this  as  corroborative,  by  way  of  contempora- 
DeoQB  exposition  of  what  I  deem  to  be  the  ancient 
procedure  of  the  oourt  which,  when  not  altered  by 
the  Act  or  rules,  is  expres^y;  preserved,  and  to 
this  hour  the  plaintiff  may  proceed  either  in  per* 
tonamf  or  tti  rem,  and  the  Admiralty  Court  Acts,  hoth 
in  England  and  Ireland,  recognise  the  distinction.  If 
the  proceeding  had  been  a  personal  one^against  the 
company,  no  doubt  the  notice  would  have  been 
necessary,  but  I  think  the  clause  in  question  has 
not  provided  against  a  proceeding  in  rem.  I  do 
not  think  this  is  a  suit  brought,  commenced,  or 
pi^Mecuted  against  the  company.  I  have  no 
authority  to  extend  the  terms  of  the  Act,  if  they 
be  plain.  The  arguments  ah  convenienti  on  either 
side  can  hardly  prevail  against  the  plain  language 
of  the  statute;  &nd  I  think  it  quite  compatible 
with  the  language  of  the  statute,  that  while  the 
company  has  the  privilege  of  a  month's  notice 
whenever  they  are  sued  at  common  law  for  any 
damage  done  in  ooUision  by  any  of  their  vessels, 
thej  should  not  be  protected  against  the  procedure 
in  rem  in  the  Admiralty  Court,  which  does  not 
appear  to  me  to  have  been  in  the  contemplation  of 
the  Legislature  when  the  Act  of  Will.  4  was  passed. 
I  am  confirmed  in  that  opinion  by  the  languaffe  of 
that  Act  itself,  for  when  the  Act  was  passed  no 
remedy  lay  in  the  oourt  for  damage  done  by  collision 
in  a  harbour  within  the  body  of  ^a  county,  whereas 
there  has  been  a  remedy  for  it  against  the  owners 
of  adamaging  vessel  at  common  law,  whether  done 
within  a  county  or  on  the  high  seas.  Had  the  Act 
been  intended  to  apply  to  a  proceeding  in  rem,  the 
addition  of  the  words,  "  or  against  any  vessel  of 
the  company,"  or  a  similar  expression,  would  have 
made  its  meaning  unquestionable.  But  I  do  not 
think  it  extends  to  the  present  proceeding,  and  I 
must  refuse  this  motion  with  costs,  and  require 
the  defendants  to  appear  absolutely. 

Solicitors  for  the  plaintiffs,  J.  T.  Hamerton  and 
8<m. 

Solicitorg  for  the  defendants,  /.  Hone  and  Bon. 


SZCKEQVE&  CSAMBS&. 

Reported  by  H,  Lsioh,  Eeq.,  Benistec-at'Iiaw* 

XBJBOB  PBOM  THE  EXCHEQUER. 

Thursday,  Feb.  1, 1872. 

(Before  Cogkburn,  C.J.,  and  Willbs,  Blagkbuen, 
Mbllob,  Bbbtt,  Ain>  G&ove,  JJ.) 

Castle  and  othebs  v.  Platpobd. 

Veiidor  and  pwehaser — Marine  contract — Receipt 
ofJnUs  of  lading-;^ Arrival  and  deUvery  of  cargo 
at  port^Pwrchaser  on  deUvery  of  hills  of  lading 
to  take  all  risks  of  the  seas,  ire. — Agreement  to  hv/y 
and  receive  cargo  on  arrival — Payment  on  de» 
Uvery  *'  at  per  ton  weighed  on  hoa/rd  during 
deUwry" — Loss  of  cargo— Liability  of  purchaser 
-^Insurable  interest — Construction  of  contract 
--Condition  precedent. 


By  a/n  agreement  in  writing  between  the  plaintiffs 
{flierevn  described  as  **  vendors**),  and  the  defenr 
dant  therein  described  as  "purchaser,"  the  vendors 
agreed  to  ship  on  bocbrd  a  vessel  a  ca^go  of  fresh 
water  ice,  "  to  be  dispatched  with  all  speed  to  any 
ordered  port  in  the  United  Kingdom,  the  vendors 
forwarding  bills  of  lading  to  the  purchaser; 
and  upon  receipt  thereof,  the  purchaser  takes  upon 
himself  all  the  risks  and  dangers  of  the  seas,  Ssc, 
and  the  defendant  agrees  to  buy  and  receive  the 
said  ice  on  its  arrival  at  ordered  port,  and  to  pay 
for  a  in  cash  on  delivery  at  the  rate  of  20s.  per 
ton,  weighed  on  board  during  delivery,'*  The  ice 
having  been  duly  shipped  and  dispatched,  and 
the  bUl  of  lading  forwarded  to,  and  received  by^ 
the  defendant,  the  vessel  and  cargo  were  suhsc" 
quently  lost  on  the  voyage  by  risks  and  dangers 
of  ihe  seas  loithin  the  meaning  of  the  above  agree* 
ment 
The  plaintiffs  having,  therefore,  brought  an  action 
against  the  defendant  to  recover  the  value  of  the 
cargo,  it  was  held  on  demurrer  by  the  majority  of 
the  Oourt  of  Exchequer  (Martin  and  ChanneU,  BB. , 
dissentient,  Olecuioy  B,),  giving  judgmetUifor  the 
defendant,  {hat  the  contract  was  not  one  of  in* 
suranee  but  of  purchase,  and  that  under  its 
terms,  the  arrival  of  the  cargo,  and  ascertainment 
of  its  weight  during  deUvery,  were  conditions 
precedent  to  tlie  defendant's  UdbUity  to  pay  the 
price  or  value  of  it,  and  that  the  clause  relating  to 
"  the  risks  and  dangers  of  the  seas,"  ^c,  was  to 
save  the  plaintiffs  from  liability,  in  case  of  loss 
before  arrival,  to  an  action  for  nan  delivery.  But 
Cleashy,  B.,  held  that^  on  ireoeipt  of  the  biU  of 
ladifig,  the  property  passed  to  me  defendant  as 
purchaser,  and  the  cargo  was  then  at  his  risk, 
and  insitrahle  bv  him,  and  that  a  good  cause  cf 
a^siion  was  disclosed  by  the  declaration.  The 
plaintiffs  having  brought  error,  and  also  appecded 
Jfrom  that  decision,  it  was 

Held  by  the  court  of  error  (Oockbum,  OJ.,  and 
WiOes,  Blackburn,  Melhr,  Brett  and  Grove,  JJ.) 
reversina  the  decision  of  the  majority  of  the  court 
below,  that,  whether  or  not  the  property  in  the 
cargo  [passed  to  the  defendant  on  the  receipt  of 
the  hilts  of  lading  (which  the  court  said  it  was 
not  necessary  to  aeoide,  though  they  strongly  in* 
dined  to  hotd  thai  it  did  pass  with  M  its  risks), 
yet  thai  the  defendant,  thepurchaser,  having  agreed 
to  **  take  upon  himself  all  the  risks  and  dcmgers 
of  the  seas,"  Ssc.,from  the  time  he  received  the 
biUs  of  lading,  was  liable  to  pay  for  the  cargo 
according  to  a  certain  rate  ;  and  if,  mea/ntime,  it 
perished  through  the  perils  of  the  seas,  to  pay  for 
il  according  to  a  fair  estimate  of  its  value  at  the 
time  it  went  down. 
Fragano  v.  Long  (4t  B.  8f  Q.  210) ;  wnd  Alexander 
and  another  v.  (Gardner  and  another  (1  Bing. 
N.  0.  671 ;  4  L.  J.,  N.8.,  223, 0.P.),  died  and  tip- 
held  by  the  court. 
This  was  error  from  the  decision  of  the  Court  of 
Exchequer  in  favour  of  the  defendant  upon  cross 
demurrers  to  the  declaration  and  plea.    The  de- 
claration set  out  au  agreement  in  writing  dated 
the  25th  March  1869,  between  the  plaintiffs  therein 
described  as  vendors,  and  the  defendant  therein 
described  as  purchaser,  whereby  the  vendors  agreed 
to  ship  with  every  dispatch  during  the  month,  and 
in  the  customary  manner,  a  cargo  of  fresh  water 
ice  in  square  olocks,  say  cargo  per  result  170 
register  tons,  more  or  less,  at  vendor's  option,  all 
in  good  and  clean  oonditioui  and  on  the  same  being:  ^T  /> 
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duly  shipped,  the  vessel  to  be  despatched  with  all 
speed,  direct  to  any  port  the  captain  likes  best,  for 
orders  to  unload  at  one  safe  place  in  the  United 
Kingdom ;  twenty-four  hours  allowed  for  waiting 
orders,  lay  days  to  count ;  the  said  vendors  for- 
warding bills  of  lading  to  the  purchaser,  "and 
upon  receipt  thereof,  the  said  purchaser  takes  upon 
himself  all  risks  and  dangers  of  the  seas,  rivers,  and 
navigation,  ^whatever  nature  or  kind  soever;  and 
the  said  H.  Playford  (the  defendant),  agreed  to  buy 
and  receive  the  said  ice  on  its  arrival  at  ordered 
port,  or  so  near  thereunto,  &o.,  purchaser  taking 
the  ice  from  alongside  the  vessel  at  his  risk  and 
expense  at  the  rate  of  25  tons  per  running  day, 
Sundays  excepted,  and  paying  for  the  same  in 
cash  on  delivery  at  and  after  the  rate  of  20s. 
sterling  per  ton  of  20cwt.,  weighed  on  board 
during  delivery."  The  declaration  then  alleged 
that  the  cargo  of  ice,  284  tons,  was  duly  shipped 
and  dispatched  on  the  voyage,  and  that  a  bill  of 
lading  was  forwarded  by  the  plaintiffs  to  the  de- 
fendant, and  that  he  duly  received  the  same; 
and  that  afterwards,  durinsc  the  voyage  and  the 
continuance  of  the  said  risks  and  dangers,  the 
said  cargo  was  wholly  lost  by  risks  and  daggers 
of  the  seas,  within  the  meaning  of  the  said  agree- 
ment; that  all  conditions  were  fulfilled,  <&c.,  yet 
the  defendant  had  not  paid  the  plaintiffs  the  value 
of  the  said  cargo  at  and  after  the  rate  aforesaid. 
A  second  breach  was  assigned  in  that  the  de- 
fendant did  not  nor  would  take  upon  himself  the 
risks  and  dangers  of  the  seas  and  navigation  accord- 
ing to  the  said  agreement,  whereby  the  value  of 
the  said  cargo  was  wholly  lost  to  the  plaintiffs. 

The  defendant^  by  his  sixth  plea,  as  to  the  first 
breach,  said  that  he  was  always  ready  and  willing 
-  to  buy  and  receive  the  said  cargo  on  the  arrival  at 
the  ordered  port,  &c.,andto  pay  cashfor  the  sameon 
delivery  thereof,  &c.,  but  that  the  said  cargo  of  ice 
did  not  arrive  at  the  ordered  port,  nor  were  the 
plaintiffs  ready  and  willing  to,  nor  did  they  deliver 
the  same  cargo  there  or  elsewhere  to  the  defendant 
according  to  the  said  agreement. 

Demurrer  and  joinder  in  demurrer  to  the  first 
count  of  the  declaration,  and  the  like  to  the  sixth 
plea. 

Upon  the  argument  of  the  demurrers,  the 
majority  of  the  Court  of  Exchequer  (Martin  and 
Ohannell,  BB.)  were  of  opinion,  in  favour  of  the 
defendant,  that  the  contract  was  not  one  of  in- 
surance, but  of  purchase,  and  that  under  its  terms 
the  arrival  of  the  cargo  and  ascertainment  of  its 
weight  during  delivery,  wera  conditions  precedent 
to  the  defendant's  liability  to  pay  the  price  or  value 
of  it ;  and  that  the  clause  as  to  "  the  purchaser 
taking  on  himself  the  risks  and  dangers  of  the 
seas,  &c.,  was  to  save  the  plaintiffs  from  liability 
in  a  certain  event  to  an  action  for  non-delivery, 
and  they  held  that  the  plaintiffs  were  not  entitled  to 
recover.  But  Gleasby,  B.,  on  the  contrary,  was  of 
opinion  that,  on  the  receipt  of  the  bill  of  lading, 
the  property  passed  to  the  defendant  as  purchaser, 
and  that  the  cargo  was  then  at  his  risk  and  in- 
surable by  him,  and  that  a  good' cause  of  action  was 
disclosed  by  the  declaration,  and  that  the  plaintiffs 
were  entitled  to  recover  the  amount  thereby  claimed: 
(See  report  of  the  case  below,  3  Mar.  Law  Gas. 
O.  S.  407;  22  L.  T.  Rep.  N.  S.  516 ;  30  L.  J.  150, 
Ex. ;  L.  Bep.  5  Ex.  165.) 

The  plaintiffs  thereupNDn  brought  error  from  the 
above  decision  of  the  majority  of  the  Court  of 
Exchequer. 


Points  for  argument  on  the  part  of  the  plain- 
tiffs :  First,  that  the  delivery  to  and  the  reoeipt  by 
the  defendants  of  the  bill  of  lading,  after  the  dis- 
patch of  the  vessel  with  the  cargo  duly  shipped, 
was  the  only  condition  precedent  to  the  plaintiffs' 
request  to  be  paid  for  the  cargo;  secondly,  that  the 
receipt  of  the  bill  of  lading  by  the  defendant  is  equi- 
valent to  the  receipt  of  the  cargo,  according  to  the 
terms  of  the  contract;  thirdly,  that  the  defendant's 
liability  arose  upon  the  receipt  by  him  of  the  bill 
of  lading,  and  that  the  facts  averred  in  the  plea 
do  not  avoid  such  liability;  fourthly,  that  the 
arrival  of  the  ship  at  the  ordered  oort  is  not  a  con- 
dition precedent  to  the  plaintiff's  right  to  have  t^e 
defendant  take  upon  himself  all  the  risks  and 
dangers  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  or  kind  soever;  fifthly,  that  the 
matters  mentioned  as  excusing,  or  in  denial  of  the 
defendant's  liability,  are  matters  which,  on  the  trae 
construction  of  the  contract,  fall  to  the  defendant 
alone,  and  do  not  affect  the  plaintiffs ;  sixthly, 
that  the  plaintiff  will  also  contend  that  the  first 
count  of  the  declaration  is  good  in  substance,  on 
grounds  similar  to  those  on  which  they  insist  that 
the  defendant's  sixth  plea  is  bad. 

Points  for  argument  on  the  part  of  the  defen- 
dant :  First,  that  the  first  count  of  the  declaration 
is  bad,  because  it  does  not  show  that  the  cargo 
arrived  at  the  place  at  which  the  defendant  was  to 
purchase  and  receive  the  same ;  secondly,  that  it 
shows  that  such  cargo  never  did  arrive  at  such 
place;  thirdly,  that  such  arrival  was,  by  the  terms 
of  the  contract  between  the  parties,  a  condition 

Srecedent  to  the  plaintiff's  right  to  sue  the  def en- 
ant  for  the  matters  alleged  as  breaches  of  his  con- 
tract; fourthly,  that  the  defendant,  by  the  terms  of 
the  contract,  was  not  liable  to  pay  for  the  carso 
until  it  arrived  at  the  ordered  port,  or  to  take 
upon  himself  the  risks  and  dangers  of  the  seas  and 
navigation,  unless  the  said  cargo  so  arrived; 
fifthly,  that  the  said  first  count,  so  far  as  it  relates 
to  the  said  breach,  is  insensible,  because,  the  cargo 
having  been  lost  before  the  same  reached  the  de- 
fendant or  the  ordered  port,  he  cannot  be  liable  to 
the  plaintiffs  unless  he  took  upon  himself  the  said 
risks  and  dangers ;  sixthly,  that  the  provision  as 
to  the  defendant  taking  upon  himself  the  risks  and 
dangers  of  the  seas,  &o,,  was  not  intended  to  im- 
pose npon  the  defendant  the  doing  or  performing 
of  any  act  for  the  not  doing  or  performing  (3 
which  he  was  to  be  liable  to  be  sued  by  the  plain- 
tiffs, but  as  a  mere  condition  or  limitation  of  the 
plaintiff's  contract ;  seventhly,  that  the  defendant 
will  also  contend  that  the  sixth  plea  is  good,  on 
the  ground  that,  under  the  circumstances  stated  in 
that  plea,  the  defendant  never  became  liable  to  pay 
the  value  of  the  cargo;  eighthly,  that  the  arrival  of 
the  said  cargo  at  the  said  ordered  port  was  a  con- 
dition precedent  to  the  plaintiff's  right  to  be  paid 
the  value  of  the  same. 

PhUbrick,  for  the  plaintiffs,  now  contended  that 
under  the  words  "upon  receipt  of  the  bill  of  lading 
the  purchaser  takes  upon  himself  all  risks,"  &c., 
the  property  vested  in  the  purchaser  at.  the 
moment  the  bill  of  lading  was  delivered,  and  that 
he,  therefore,  had  the  risk  upon  him ;  and  though 
it  might  be  hard  upon  him,  it  was  nevertheless 
his  loss,  and  he  must  bear  it.  The  plaintiffs  are 
not  common  carriers.  The  majority  of  the  coart 
below  seemed  to  think  that  the  clause  casting  all 
risks  on  the  purchaser  might  be  satisfied  by  hold* 
ing  its  meaning  to  be  that,  if  the  cargo  were  lost 
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then  the  purchaser  should  have  no  complaint 
against  the  yendors,  on  the  eround  of  his  not 
getting  what  he  had  bargained  K>r.  [Blacrbubn,  J. 
y-I  agree  with  yon  in  one  sense ;  but  then  there 
is  the  subsequent  clause,  by  which  the  purchaser 
agrees  to  pay  for  the  cargo  on  its  arrival,  and  your 
construction  would  make  him  liable  to  pay  for  it 
beforehand.]  The  priciple  was  much  discussed  in 
Taylor  and  another  y.  OdldweU  and  another  (The 
Surrey  Mnsio  Hall  case),  in  the  Queen's  Bench,  8 
KT.Bep.N.  S.  356; 3 B.&P.826;  32L.  J.  164, Q. B. 
[CocKBUKN,  0.  J. — ^I  do  not  see  how  you  apply  that 
case  to  the  present  one.]  Even  if  the  contract  had 
been  silent  on  this  point  and  the  clause  relating 
to  the  defendant  taking  on  himself  all  risks, 
&c,  it  would  have  had  jast  as  much  effect  as 
the  court  below  have  at  present  put  upon  it, 
and  the  defendant  would  still  be  liable  on  the 
contract,  and  it  is  in  that  way  that  that  case  seems 
to  bear  upon  the  present  one.  The  contract  con- 
tains two  sets  of  provisions,  first,  a  set  of  obliga- 
tions binding  on  the  vendors,  and  secondly  a  set  of 
obligations  on  the  part  of  the  purchaser ;  both 
Bets  being  correlative,  and  depending  upon  the 
contracts  being  carried  out,  that  is  to  say,  upon 
the  Arrival  of  the  ice.  And  between  these  two  sets 
comes  the  clause  relating  to  the  risks  of  the 
voyage.  It  may  be  admitted  that  there  is  an  in- 
consistency between  the  two  sets  of  claases,  but 
the  different  parts  of  this  contract  mnst  be  read 
as  Oleasby,  B.  put  it  in  his  judgment  below.  In 
an  ordinary  mercantile  sense  the  meaning  and 
import  of  the  words,  *'the  purchaser  takes  on 
himself  all  risks,  &c.,  of  the  sea,"  &c.,  is  an 
assumption  of  an  obligation  that  he  will  by  in- 
surance, protect  himself  against  the  happening  of 
that  whidi  by  the  loss  of  the  cargo,  may  prevent  the 
vendors  from  completing  their  part  of  the  contract. 
He  assumes  and  takes  upon  himself  the  risk. 
[WiLLBS,  J. — The  cases  of  Pragano  v.  Long  (4  B. 
&  0.  219),  and  Alexander  and  another  v.  Gwrdner 
and  another  (1  Bing.  N.  0. 671 ;  4  L.  J.,  N.  S.,  223, 
0.  P.),  do  not  appear  to  have  been  cited  below.  If  the 
property  passed,  these  cases  decisively  show  that 
you  are  right.]  The  property  in  the  ice  passed  to 
the  defen&nc  immediately  on  the  bill  of  lading 
being  delivered  to  him.  He  was  then  in  a  position 
to  have  insured  his  interest  in  it,  and  he  ought  to 
have  done  bo,  and  must  take  the  consequence  of 
neglecting  to  do  so.  Arrival  at  port  was  not  a 
condition  precedent  to  the  defenduit's  liability  to 
pay. 

Littler,  for  the  defendants,  contra, — The  clause  in 
cjuestion  as  to  the  risks  and  dangers  of  the  seasy^lca, 
is  in  fact  a  limitation  in  favour  of  the  plaintiffs  of  their 
liability,  and  is  not  in  any  sense  an  increase  of  that 
of  the  defendant.  If  the  plaintiffs  ship  the  ice 
in  good  order,  &a,  then  the  defendant  absolves 
them  from  any  liability  as  to  non-arrival  of  the 
cargo.  It  is  a  limitation  on  a  condition  to  be  per- 
formed by  the  plaintiffs.  [Cockbubn,  0.  J. — If  the 
defendant  is  not  to  pay  for  the  ice  till  he  receives 
it,  what  risk  does  he  take  upon  himself?]  He 
engages  to  absolve  the  vendor  from  the  conse- 

auenoes  of  non*  delivery  by  reason  of  the  perils  of 
be  seas,  Slo.  [Blacxbubn,  J. — It  says  more  tlum 
that.]  Had  this  contract  been  drawn  by  a  lawyer, 
it  might  be  so,  but  it  is  an  inartificially  drawn  in- 
strument. [OocKBUBH,  0.  J. — If  people  will  draw 
their  own  contracts,  and  use  words  which, 
ordinarily  speaking,  can  have  but  one  meaning, 
they  must  not  complain  if  a  court  of  law  so  con- 
VoL.  L  N.  S. 


strues  them.]  It  is  cont-ended  that  the  effect  of 
this  contract  is  that  only  the  property  in  so  much 
or  such  part  of  the  cargo  (which,  it  mnst  be  re- 
membered, was  a  melting  cargo)  as  should  arrive 
at  port,  passed  by  the  delivery  of  the  bill  of  lading 
to  the  defendant.  The  cases  referred  to  by  Willes, 
J.  are  distinguishable. 

Philbrick  did  not  reply. 

OocKBUBN,  J. — I  am  of  opinion  that  our  jadg- 
ment  shoald  be  in  favour  of  the  plaintiffs.  I  am 
much  disposed  to  think,  thoagh  it  is  not  necessary 
to  decide  the  question  upon  the  present  occasion, 
that  the  effect  of  this  contract  was  that  the  moment 
the  cargo  was  shipped,  and  the  bill  of  lading 
delivered  to  the  defendant,  the  property  thereupon 
passed  to  him.  And  I  am  confirmed  the  more 
strongly  in  that  opinion  by  the  fact  that  the  parties 
to  the  agreement  nave  introduoed  the  olaase,  upon 
which  the  present  dispute  has  arisen  and  the  present 
question  tarns,  immediately  after  the  clause  pro- 
viding for  the  forwarding  of  the  bills  of  lading, 
namely,  that  from  the  moment  the  bills  of  lading 
were  delivered  to  the  defendant,  the  latter  should 
take  upon  himself  all  the  risks  and  perils  attendant 
upon  the  conveying  of  the  cargo  to  the  port  of  its 
destination.  It  seems  to  me  that,  when  one 
person  says  to  another  **  I  will  ship  the  cargo 
upon  year  account,  and  I  will  hand  you  the 
bills  of  lading  (which  are  the  indicia  of  the 
property),  and  give  you  the  control  of  it,  and 
you  are  from  that  moment  to  undertake  all  the 
risks  attendant  upon  its  transfer  by  seA,"  it  is 
very  strong  evidence  to  show  that  it  was  intended 
by  the  parties  that  the  propertiy  in  the  caj^,  with 
all  its  risks,  should  pass.  Bat  I  do  not  think  it 
necessary  to  decide  the  case  upon  that  ground.  I 
put  it  onl^  alternatively.  But  if  that  is  not  the 
constraction  and  meaning  of  the  contract,  I  think 
the  trae  one  is  this:  "If  you,  the  sellers,  will 
undertake  to  ship  me  a  cargo  of  ice,  and  to  forward 
it  by  a  given  vessel  to  London,  and  hand  me  the  bills 
of  lading,  so  that  I  may  have  the  control  over  the 
cargo,  and  the  distribution  of  it,  I  will  engage, 
when  it  arrives,  to  pay  you  according  to  what  may 
be  the  turn-out  (that  is  the  technical  term,  I 
believe),  the  valae,  in  fact,  of  the  cargo ;  and  if  in 
the  mean  time,  while  it  is  upon  the  seas,  it  shall  be 
lost  and  perish  through  the  perils  of  the  seas,  I 
will  undertake  to  pay  you  for  it  according  to  what 
may  be  estimated  to  have  been  its  fair  value  at  the 
time  of  its  going  down."  That  I  take  to  be  the 
true  construction  of  this  contract,  and  I  do  not 
think  that  it  was  intended  to  make  the  stipidation 
that  the  cargo  should  be  at  the  risk  of  the 
purchaser,  or  in  other  words,  to  make  the  liability 
of  the  purchaser,  to  take  the  risk  of  the  cargo 
contingent  upon  the  fact  of  the  cargo's  arriving 
or  not  arriving  in  this  country,  which  is  the  pro« 
Dosition  contended  for  on  the  part  of  the  defendant. 
If  the  first  construction  thati  have  been  disposed  to 

Eut  upon  this  contract  is  right,  then,  the  property 
aving  passed,  the  stipulation  as  to  time  and  mode 
of  payment  would  seem  to  have  been  pat  in  merely 
with  regard  to  the  measure  of  prioe ;  but  I  do  not, 
as  I  have  alrcAdy  observed,  think  it  necessary  to 
rest  my  view  of  the  case  upon  that  constraction  of 
the  contract,  although  I  entertain  a  very  strong 
opinion  about  it.  It  is  enough  that  the  contract  is 
such  as  would  be  consistent  with  the  second  con- 
struction, namely,  that  the  defendant  undertook 
that,  if  the  cargo  should  be  shipped  and  the  bills  of 
lading  transferred  to  him,  he  would  pay  for   it^j 
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according  to  what  might  be  a  fair  estimate  of  its 
value  at  the  port  of  desDinatioQ  at  the  time  it  went 
down. 

Willis,  J. — ^I  am  of  the  same  opinion. 

Blackburn,  J.— I  am  of  the  same  opinion.  My  im- 
pression is  that  the  effect  of  this  contract  is  that  the 
property  passed ;  bat  I  do  not  think  ^hat  it  is  neces- 
sary to  decide  that  question  now.  Generally  speak- 
ing, tiie  risk  follows  the  property,  so  that  when  we 
are  discassing  what  the  risk  is,  it  is  material  to 
see  where  the  property  is.  Now,  in  the  present 
ease,  the  parties  have  agreed  that,  whether  the  pro- 
perty passed  or  not,  the  purchaser  should,  on  receipt 
of  the  bills  of  lading,  take  all  the  risks  and  damages 
of  the  seas  upon  himself;  yet  what  risk  he  took 
upon  himself,  if  Mr.  Littler  s  contention  be  correct, 
I  do  not  at  all  see,  unless  it  was  that  he  said, "  If 
the  flcoods  are  lost  by  the  perils  and  dangers  of  the 
seas,  I  shall  take  the  risk  of  having  lost  the  pro- 
perty, whether  it  be  mino  or  not."  I  can  put  no 
other  sensible  construction  on  the  words  which  the 
parties  themselves  have  nsed.  The  dififculty  in 
the  case  is  that  which  was  put  by  the  court  below, 
with  regard  to  the  clause  which  specified  the  time 
of  payment.  No  doubt  it  was  provided  that  the 
defendant  was  to  pay  for  the  ice  on  the  arrival  of 
the  ship,  and  according  to  what  was  weighed  out 
and  delivered.  That  was  the  time  provided  for 
payment,  and  that  time  never  arrived,  the  ship  and 
cargo  having  gone  to  the  bottom  of  the  sea.  But 
in  ^e  oases  to  which  my  brother  WiUes  referred 
in  the  course  of  the  argument  of  Fragano  v.  Long 
(4  B.  &  0. 219),  and  Alexander  v.  Gardner  (1  Bing. 
N.  0.  671 ;  4  L.  J.,  N.  S..  233.  0.  P.),  it  was  held 
that  this  made  no  difference,  and  if  the  property 
did  perish  before  the  time  for  payment  came,  that 
time  being  dependent  upon  delivery,  and  if  the 
delivery  was  prevented  by  the  destruction  of  the 
property,  the  purchaser  must  pay  an  eauivalent 
sum.  So,  in  the  present  case,  there  would  be  at 
the  time  the  vessel  went  down  so  much  ice  on 
board,  and,  as  a  matter  of  probability,  durins  an 
ordinary  voyM;e  a  certain  quantity  would  have 
melted  away,  for  which  a  reasonable  deduction 
oould  easily  be  made ;  and  what  the  defendant  has 
taken  upon  himself  to  pay  is  the  amount  which  in 
all  probability  would  have  been  payable  for  the  ice 
upon  its  delivery.  It  would  be  much  the  same 
amount  as  upon  an  open  insurance,  as  my  brother 
Willes  has  observed ;  and  doubtless  the  merchants, 
in  inserting  this  clause,  were  considering  who 
were  to  pay  the  premiums  of  insurance  for  insuring 
the  cargo,  and  the  defendant  seems  to  have  said, 
"  As  soon  as  the  bills  of  lading  come  to  me  I  will 
pay  the  premiums  or  stand  my  own  insurer."  I 
am  therefore  of  opinion  that  the  judgment  of  the 
oourt  below  should  be  reversed. 

Melloe,  Bbett,  and  Grove,  JJ.,  concurred. 
Judgment  reversed,    Eule  absolute  to  enter  a 
verdict  for  the  plaintWs  for  200L 

Attorneys  for  the  plaintiffs,  Lumley  and  Lumley, 
15,  Old  Jewry-chamoers,  E.O. 

Attorneys  for  the  defendant,  itfbrZ^y  and  Sheriff, 
59,  Mark-lane,  E.G. 


oou&T  OF  admisa:qty. 

Beported  by  J.  P.  Aspivall,  Esq..  Banister-at-lAw. 

Monday,  Feb.  19, 1872. 
The  Scout. 
Salvage— Charterer-'Oumer^Eight  to  salvage  re- 
ward—Consolidated  suit— Right  of  plaintiff  to 
be  heard  separately — Practice, 
A  charterer  hired  a  ship  from  her  owner  under  a 
Charter-party,  which  stipulated  that  the  charterer 
should  bear  aU  expenses,  pay  the  wages  of  the  crew, 
and  all  charges  incidental  to  the  running  of  the 
steamer,  except  marine  insurance,  and  that  the 
steamer  should  he  delivered  upaithe  termination 
of  the  engagement  in  the  same  and  cw  good  con- 
dition as  she  was  at  the  time  of  the  hiring.     The 
steamer  performed  salvage  services,  and,  in  con- 
solidated suits  instituted  on  behalf  of  the  owner, 
the  charterer,  and  tite  master  and  crew,  it  was 
Held  that,  in  respect  of  the  services  rendered  by  the 
vessel  itself,  the  Charterer,  and  not  the  owner,  was, 
under  the  charter-party,  entitled  to  salvage  reward, 
as  the  vessel  was  at  his  risk,  and  he  had  to  bear 
the  expense  incidental  to  the  service. 
Where  salvage  suits  ha/ve  been  consolidated  by  order 
of  the  court,  but  it  appears  thai  the  interest  of  one 
of  the  plaintiffs  conflicts  with  those  of  the  others, 
the  court  will  give  leave  for  that  plaintiff  to  appear 
separately  by  counsel  at  the  hearing. 
This  was  a  consolidated  cause  of  salvage  instituted 
on  behalf  of  the  owners,  master,  and  crew  of  Uie 
paddle  steamer  Prince  Frederick  WiUiam  and   J. 
W.  Ghurchward,  the  charterer  of  that  steamer, 
against  the  steamer  Scout  and  her  owners,  the 
London,  Ghatham,  and  Dover  Bailway  Gompany. 
The  Prince  Frederick  William  was-  a  steamer  of 
215  tons  register  and  120-horse  power,  and  was 
employed  in  carrying  the  mails  between  Galais  and 
Cherbourg.    On  the  31st  Jan.  1871  she  left  Dover 
for  Galais,  and  at  about  8.20  a.m.,  near  the  West 
Biding  Buoy,  she  came  upon  a  boat  making  sienals 
for  aasistanoe,  and  found  her  to  be  a  boat  belong- 
ing to  the  Scout,    In  consequence  of  information 
from  the  boats  crew,  the  Prtnce  Frederick  WiUiam 
proceeded  towards  Gape  Gri8nez,and  at  about  9.30 
a.m.  fonnd  the  Scout  at  anchor  off  the  rocks  near 
that  place.    The  Scout  had  struck  on  the  rocka 
and  bad  sustained  considerable  damage,  but  as 
the  tide  made  had  slipped.    She  would  nave  sank 
had  she  not  been  built  in  water-tight  compart- 
ments.   The  weather  was  thick  and  tbggy,  but  not 
rough.    The  Scout  belonged  to  the  defendants, 
but  was  also  employed  in  the  mail  service  between 
Gberbourg  and  Galais,  and  was  under  charter  to 
J.  G.  Ghurchward,  who  had  the  mail  contract.  The 
Scout  had  left  Galais  for  Cherbourg  on  Jan  30th, 
and  had  struck  the  rocks  at  2.30  a.m.  on  Jan.  Slat. 
A  Mr.  Tbomsett  was  agent  at  Calais  both  for 
the  plaintiff    Cburchwai^    and    the  defendanta. 
Just  as  the  Prince  Frederick  William  came  op 
Mr.  Thomsett  arrived  alongside  the  Seoul  in   a 
small  steamer  called  the  Posts,  belonging  to  the 
defendants.      By  his  orders  the  passengers  and 
mails  were  transferred  from  the  Scout  to  the  Posie 
which  proceeded  to  Galais,  and  the  Prince  Frede- 
rick William  got  a  hawser  on  board  the  Seoul 
and  towed  her  to  Galais  Beads,  which  were  reached 
in  about  two  hours,  Thomsett  going  on  board  the 
Prince   Frederick    William.       The    two    vessels 
anchored  in  the  roads  to  await  the  tide,  and  after- 
wards got  into  Galais  harbour  abont  6  p.m.  in  the 
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same  day.  The  towage  service  lasted  about  two 
boors  and  a  half.  The  defendant's  answer  con- 
tained, amongst  others,  the  following  paragraph  : 
15.  The  Prince  Frederick  WUUam  at  the  time  when 
she  was  bo  employed  hy  the  said  Mr.  Thomaett,  as  afore- 
laid,  was  nnder  his  control,  in  his  oapacity  as  tkgent  of 
tiie  plaintiff,  J.  G.  Chorohward,  and  was  so  employed  by 
the  laid  Mr.  Thomseit,  as  aforesaid,  in  performance  of 
her  dnty  as  a  yessel  nnder  charter  to  the  plaintiff,  J.  G. 
Chnrohward.    .    .     . 

The  charter-party  of  the  Prinee  Frederick 
WiUiamf  above  referred  to,  waft  as  follows  : — 

Eearsney  Abbey,  Dover,  28  Jan.  1871. 
Thomas  Sterling  Begbie,  Esq.,  owner  of  P.  8.  Prinee 
Frederick  William,  4,  Mansion-place,  London,  E.G. 
Sir,— Beferring  to  the  negotiations  between  Mr.  A.  B. 
Godbold  and  yourself,  I  Agree  to  charter  from  you 
the  P.  S.  Prince  Frederick  T^Wiam,  from  the  30th  inst., 
for  the  purpose  of  rxmning  between  Galais  and  Gherbonrgh 
or  other  intermediate  French  ports,  and  to  pay  yon  J640 
per  week,  payable  weekly  in  advance,  for  the  nse  oi  the 
Bteamer,  it  being  understood  and  agreed  that  I  am  to 
pay  all  expenses  of  the  crew,  fuel,  oil,  tallow,  dues, 
repairs  and  all  other  costs  and  charges  incidental  to  the 
nmnin^  of  the  steamer,  excepting  only  marine  insurance, 
which  IS  to  be  defrayed  by^  you. 

It  is  understood  that  tms  charter-party  is  to  continue 
as  long  as  the  steamer  is  required  by  the  exigencies  of 
the  French  postal  service  to  run  between  the  above- 
mentioned  ports,  but  terminable  at  any  time  by  either 
party  on  giving  seven  days'  written  notice. 

The  st^uner  to  be  delivered  up  by  me  on  the  termi- 
nation of  her  employment  under  this  charter  at  Dover 
free  of  expense  to  you  in  the  same  and  as  good  condition 
as  she  is  now,  reasonable  wear  and  tear  excepted. 

Gaptain  J.  fi.  Heppet  is  not  to  be  removed  from  the 
command  without  your  consent  except  in  the  event  of 
misoondnot  on  his  part. 

J.  G.  Ghubchwabd. 
The  terms  of  the  charter-party  under  which  the 
Scout  was  mnniDg  did  not  appear.  Two  snits  were 
originally  instituted,  each  in  800^.,  and  bail  was 
given  for  16001.,  but  by  an  order  of  the  court  was 
reduced  to  8002.,  and  the  suits  were  consolidated. 
Bruce  applied  to  the  court  to  be  heard  separately 
for  the  plaintiff,  J.  G.  Churchward,  on  the  ground 
that  his  interests  were  distinct  from,  and  opposed 
to,  those  of  the  other  plaintiffs. 

The  Admiralty  Advocate  (Dr.  Deane.  Q.O.),  and 
Cla^keon,  for  the  other  plaintiffs,  objected  on  the 
ground  that  the  suits  had  been  consolidated  by  an 
order  of  the  court,  and  were  under  the  conduct  of 
one  solicitor. 

Sir  B.  Phillimobe  gave  Bruce  leave  to  be  heard 
separately. 

The  Admiralty  Advocate,  for  the  owners,  master, 
and  crew  of  the  Prince  Frederick  William.  Thorn- 
sett  had  no  power  under  the  charter-party  to  give 
orders  to  the  Prince  Frederick  WiUiam  to  render 
this  salvage  service.  The  charterer  was  to  pay  sdl 
expenses,  but  only  such  as  were  incidental  to 
running  the  steamer  upon' the  mail  route  and  not 
expense  of  rendering  salvage.  [Sir  B.  Phillimorb 
cited  Fenion  v.  The  Dublin  Steam  Packet  Company 
(8  Ad.  &  Ell.,  835.]  There  the  owners  were  re- 
sponsible for  damage  done,  and  would  have  had 
the  right  to  salvage.  This  case  is  even  stronger, 
as  the  owner  is  bound  to  pay  all  insurances,  and 
is  therefore  responsible  for  damage  and  loss.  If 
this  service  had  delayed  the  performance  of  the 
maU  contract,  the  loss  would  have  fallen  on  the 
owners.  In  the  Sappho  (L.  Bep.  3  Adm.  and  Ec. 
142;  23  L.  T.  Bep.  N.  8.  711 ;  3  Mar.  Law  Cas. 
0.  S.  521)  the  ships  belonged  to  the  same  owners, 
whilst  here  the  charter-piffty  does  not  divest  the 
owners  of  their  rights. 
Bruce  for  the  charterer,  the  plaintiff,   J.   G. 


Churchward.— By  the  charter  the  Prince  Fredei'ick 
WiUiam  was  to  be  delivered  up  in  as  good  condi- 
tion as  at  the  time  of  making  uhe  contract,  and 
therefore  any  damage  done  to  ner  on  this  servicf 
would  be  borne  by  the  charterer.  Ho  would  havft 
borne  any  loss  subject  to  what  might  be  recovered 
under  the  insurance.  As  the  charterer  was  liable 
for  the  damage,  he  is  entitled  to  the  salvage.  It 
has  never  been  decided  that  deviation  to  render 
salvage  puts  an  end  to  a  policy,  and  it  is  doubtful 
whether  it  would ;  and  it  is  therefore  always  an 
element  in  considering  the  risk,  and  that  risk  was 
the  charterer's.  The  charterer  is  bound  to  pay 
the  extra  expenses  and  the  wages  of  the  crew.  A 
charterer  may  recover  salvage  against  another 
vessel  of  which  he  is  also  charterer ;  The  OoUier 
(L.  Bep.  1  Adm.  &  Ec.  83;  16  L.  T.  Bep.  N.  S. 
155 ;  2  Mar.  Law  Cas.  0.  S.  473).  In  the  absence 
of  the  charter  of  the  Scout,  it  mnst  be  presumed  to  > 
have  been  in  the  ordinary  form  and  to  have  left 
the  ownership  in  the  defendants. 

MiUvard,  q,,C.  (W.  Q.  F,  PhiUimore  mth  him), 
for  the  defendants. — The  service  cannot  be  called 
a  salvage  servioe,  or,  at  any  rate,  it  is  so  small 
that  it  ought  to  have  been  brought  in  the  County 
Court.  The  sum  in  which  the  suits  were  instituted 
was  excessive. 

Sir  B.  Phillimobe.— The  court  regrets  that  this 
case  should  have  come  here  at  all ;  it  should  have 
been  settled  out  of  court  by  arrangement  between 
the  parties.  This  was  a  claim  for  salvage  service 
rendered  by  the  steamship  Prince  Frederick  WUUam 
to  the  steamship  Scout,  and  I  am  of  opinion  that 
an  undoubted  salvage  service  has  been j)er formed. 
FHifl  Lordship  then  stated  the  facts.]  The  service, 
however,  was  of  a  very  slight  character.  There 
was  no  danger  either  to  the  salving  vessel  or  to 
her  master  and  crew.  It  was  rather  a  towage 
service  elevated  into  a  salvage  service  by  the  risk 
that  would  have  been  run  by  the  Scout  if  she  had 
been  left  where  she  was.  Now  with  regard  to  the 
rights  of  the  respective  claimants  to  recover  sal- 
vage reward.  The  Collier  (sup,)  and  The  Sappho 
(aup,)  show  that  the  master  and  crew  have  a  right 
to  recover  in  this  case,  although  the  two  vessels 
may  have  been  in  the  hands  and  at  the  absolute 
disposal  of  the  same  person  as  owner,  so  long  as 
their  services  were  not  included  in  the  terms 
under  which  they  served ;  but  the  question  as  to 
who  is  entitled  here  to  recover  as  owner  is  more 
difficult.  Looking,  however,  at  the  terms  of  the 
charter-party  under  which  the  Prince  Fred- 
erick  WiUiam  was  then  running,  I  am  of  opinion 
that  the  charterer  was  pro  hoc  vice  owner.  He  had 
to  bear  all  expenses,  to  pay  the  wages  of  the  crew, 
and  in  case  of  damage  to  the  vessel,  would  have  been 
bound  under  the  charter  to  repair  her.  He  was 
bound  to  deliver  her  up  to  the  general  owners  in 
good  condition.  He  would  have  suffered  loss,  and 
not  the  general  owner,  in  case  the  contract  to 
carry  the  French  mails  had  been  broken.  As  I 
consider  the  service  very  trifling,  I  shall  award  to 
the  charterer,  master,  and  crew  the  sum  of  30Z. 
Now,  as  to  costs.  Although  I  do  not  consider  this 
case  ought  to  have  come  here,  still  I  think  that, 
considering  the  circumstance  that  there  was  a 
question  of  law  to  be  decided,  the  plaintiffs  are 
entitled  to  some  costs,  and  I  shall  therefore  exer- 
cise the  useful  power  that  this  court  has  sdways 
exercised,  and  award  the  sum  of  252.  nomine  ex- 
pensa/rum,  which  will  approximate  to  the  sum  that 
they  would  have  been  entitled  to  if  the  suit  had     T 
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been  brought  in  a  Coxmiy  Oonrt.  As  to  the  owner, 
Mr.  Begbie,  he  has  no  clfam  for  salvage  at  all,  and 
therefore  his  sait,  as  far  as  he  himself  is  concerned, 
is  dismissed  with  costs.  The  salving  ship  was  the 
chief  agent  in  the  salvage,  and  therefore  the  sum 
will  be  apportioned  thus :  20L  to  the  charterer,  and 
101.  to  the  master  and  crew. 

Solicitor  for  tbe  plaintiffs,  owner,  master,  and 
crew,  FT.  Shearman. 

Solicitor  for  the  plaintiff,  J.  G.  Ohurohward, 
Jennings, 

Solicitors  for  the  defendants,  fVdUon,  Buhh,  and 
WaUon. 


Tueiday,  Feb.  20, 1872. 

The  Hbinbich. 

SoUcUof's  lien — Neoeeearies — CoetB—Maeter^B 
wages — Priority  of  lien. 

Where  a  iolicitor  in  a  catise  in  the  Admiralty  Court 
h€U  acquired,  by  order  of  the  court  under  23  ^  24 
Viet,  e,  127,  «.  28,  or  otherwise,  a  lien  for  his  costs 
upon  a  ship,  cu  for  property  recovered  or  preserved 
by  his  exertions,  or  upon  its  proceeds  in  court,  his 
lien  tdkesprecedenceofliensfomecessaries  supplied 
after  the  ir^titution  against  the  ship  of  the  cause 
in  respect  of  which  he  is  intitled  to  costs,  but  not 
qfUens  for  necessaries  siipplied  before  the  institu* 
tion  of  that  ca>use. 
His  Hen  takes  precedence  of  the  lien  of  the  master  of 
the  ship  for  his  wages  where  the  master  is  also  part 
owner,  and  has  instructed  him  to  defend  the  cause. 
This  was  a  motion  made  on  behalf  of  W.  Jenkins, 
a  solicitor,  for  the  payment  to  him  out  of  tbe  pro- 
ceeds of  the  sale  of  the  German  vessel,  the  JJetnric^, 
then  in  court,  of  his  costs  incurred  in  defending 
the  vessel  in  a  suit  for  damage  to,  and  non-delivery 
of  cargo  instituted  against  her  and  her  freight  by 
the  owners  of  cargo  lately  laden  on  board  of  her. 
Mr.  Jenkins  successfully  defended  the  vessel  in 
the  suit,  from  which  she  was  dismissed  with  oosfcs  : 
(see  24  L.  T.  Eep.  N.  S.  914;  ante,  p.  79.)    That 
suit  (No.  5459)  was  instituted  on  Sept.  15, 1870. 

On  10th  Nov.  1871,  a  suit  of  necessaries  (No. 
5874)  was  instituted  against  the  Heinrichovi  behalf 
of  Messrs.  J.  F.  and  A.  Alexander,  and  their  claim 
was  pronounced  for  by  the  court  19th  Nov.  without 
prejudice  to  other  claims,  and  was  referred  to 
the  registoar  and  merchant;  the  vessel  was  sold 
in  this  suit,  and  the  proceeds  brought  inco  court. 
On  20lh  Dec.  1871,  a  cause  of  necessaries  (No. 
5936)  was  instituted  against  the  Heinrich  on 
behalf  of  Messrs.  Van  Weenan  and  Co.,  the  ship's 
agents  at  Falmouth,  and  on  Feb.  6, 1872,  this  claim 
was  pronounced  by  the  court  without  prejudice  to 
other  claims.  On  20th  Jan.  1872,  a  cause  of  wages 
(No.  5983)  was  instituted  against  the  proceeds  of  the 
Heinrich,  on  behalf  of  Jacob  Heiorich  Krull,  late 
master  of  the  vessel ;  and  this  was  also  pronounced 
for  by  the  court.  On  16th  Jan.  1872,  the  court, 
upon  a  motion  upon  affidavits  alleging  that  the 
shipowners  were  foreigners,  and  unable  to  pay, 
after  hearing  counsel  for  the  defendant  in  the 
original  suit  (No.  5459),  and  for  the  various 
claimants,  pronounced  that  the  solicitors  for  the 
defendants  were  entitled  (under  23  &  24  Yict. 
c.  127,  s.  28)  to  a  charge  upon  the  Heinrich  or  her 
proceeds  when  paid  into  court,  and  also  upon  the 
balance  of  freight  remaining  in  court»  in  exonera- 
tion for  his  and  his  agents  taxed  oosts^  charges, 
and  expenses  in  reference  to  the  above  suit  (No. 


5459),  reserving  all  questions  of  priority,  and 
ordered  the  costs  to  be  taxed.  On  15th  Feb.  1872, 
the  taxed  bill  of  costs  was  filed,  and  amounted  to 
603{.  59.  9d.  In  the  cause  of  necessaries  (No. 
5936),  some  of  the  supplies  had  been  furnished 
before  and  some  after  the  institution  of  the  cause 
on  behalf  of  the  ownerb  of  the  cargo  (No.  5459). 
In  the  other  cause  of  necessaries  (No.  5874)  all  the 
supplies  were  furnished  after  the  institution  of 
cause  (No.  5459).  The  master  of  the  Heinrich, 
plaintiff  in  cause  (No.  5983),  was  also  part  owner, 
had  instructed  the  solicitor,  and  also  ordered  the 
necessaries.  The  balance  of  proceeds  in  court  was 
insufficient  to  pay  even  the  taxed  costs.  The 
owners  of  cargo  were  bankrupt^  and  had  scheduled 
the  taxed  costs  given  against  them  in  their  suit 
The  amount  of  the  dividend  on  these  costs  was 
314Z. 

OlarJeson  in  support  of  the  motion. — The  solicitor 
has  a  lien  upon  the  proceeds  for  his  costs,  and  is 
entitled  to  priority  over  the  claim  for  such  neoes* 
saries  as  were  supplied  after  the  institution  of 
the  cause  by  the  owners  of  cargo  if  not  over  such 
as  were  supplied  before.  The  shipowners  employed 
the  solicitor  to  protect  the  ship  from  that  suit,  and 
he  succeeded.  He  is  entitled  to  the  same  priority 
as  4he  owners  of  cargo  would  have  had  if  they  had 
succeeded.  He  has  preserved  the  res  against 
which  these  claims  for  necessaries  are  made,  and, 
if  these  had  been  sufficient  to  satisfy  all,  would 
have  preserved  it  for  them,  and  is  therefore  entitled 
to  priority.  Persons  supplying  necessaries  to  a  ship 
under  arrest  do  so  at  their  peril,  and  must  forego 
their  claim  against  the  res  if  the  proceeds  are  insum* 
oient.  Independently  of  the  charge  given  by  the 
court  under  the  23  &  24  Yiot.  c.  127,  s.  28,  a  solicitor 
has  a  lien  upon  the  res  preserved. 

Haymei  y.  Cooper,  33  L.  J.,  Oh.  488 ;  10  L.  T.  Bop. 
N.S.87. 

Ba2^or(2,for  claimants  in  oause(No.5936). — Under 
the  statute  no  lien  exists  until  the  declaration  is 
made  by  the  court,  and  the  lien  can  only  attach 
then.  Our  supplies  have  preserved  the  solicitor's 
security,  and  we  have  a  maritime  lien ;  {The  EUa 
A.  Olark  (Bro.  &  Lush.  32 ;  8  L.  T.  Bep.  N.  S.  119 ; 
1  Mar.  Law  Gas.  O.  S.  325).  A  solicitor  oan  have 
no  better  claim  than  the  shipowner  as  against 
material  men,  who  are  not  benefited  by  the  suooess. 
If  the  owners  of  cargo  had  succeeded,  they  could 
only  have  recovered  damages  subject  to  the  mari- 
time lien  for  necessaries.  Before  the  solioicor  can 
claim  for  costs  against  the  proceeds  he  should 
attempt  to  obtain  the  dividend  declared  by  the 
owners  of  cargo,  in  respect  of  their  taxed  oosts. 
No  lien  can  attach  before  the  work,  in  respect  of 
which  it  is  claimed,  is  done,  without  express  enact- 
ment, and,  therefore,  part  of  this  daim,  at  any  rate, 
only  attaches  from  the  date  of  the  dismissal  of  the 
suit,  and  is  subject  to  other  claims. 

Shepherd  for  the  claimants  in  cause  (No.  5874), 
and  for  the  master  (No.  5983).— A  solicitor's  lien  is 
not  ou  the  same  footing  as  a  maritime  lien  and 
cannot  be  enforced  as  asainst  third  parties.  [Sir  B. 
Phillimore  cited  The  Jeff  Davis  (L.  Bep.  2  Adm.  & 
Eco,l ;  17L.T.Bep.N.S.151;  2Mar.LawCa8.0.S. 
555.)  That  case  was  against  a  person  who  had  only 
the  uame  rights  as  the  owner,  and  is  against  the 
decision  of  the  Gourt  of  Exchequer :  (Hurff  v. 
Edwards,  1  H.  <fe  N.  171.)  The  master  is  entitled 
to  be  paid  for  wa^s  due  previous  to  his  employ- 
ment  of  the  solicitor. 

Olarkson  in  reply.— The  costs  taxed  as  against 
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the  owners  of  cargo  are  due  not  to  the  solioitor  but 
to  bis  olients.  He  is  not  bound  to  seek  payment 
of  ibis  money  and  so  incnr  expense.  Haymea  v. 
Oooper  (sup.)  was  a  oaestion  between  a  solicitor 
and  third  parties.  Tne  master  was  a  part  owner, 
and  cannot  have  his  claim  preferred  to  that  of  a 
solicitor  whom  he  employed. 

Sir  B.  Phillimore.— In  this  case  the  sTim  in 
court  is  inadequate  to  meet  the  demands  made  npon 
it  by  the  various  claimants,  and  the  sole  question 
for  my  decision  is  whether  Mr.  Jenkins,  the  soli- 
citor for  the  owners  of  the  Heinrich,  is  entitled  to 
be  paid  his  costs  in  priority  to  the  obher  claimants. 
The  Heinrich  is  a  foreign  ship,  her  owners  are ' 
foreigners,  and  I  think  enough  appears  upon  the 
papers  before  me  to  show  that  they  are  unable  to 
pay  the  costs  due  to  their  solicitor.  The  Hevnrieh 
was  arrested  in  this  court  in  a  sait  instituted  under 
the  6th  section  of  the  Admiralty  Oourt  Act  1861, 
and  the  plaintiffs  ic  this  suit  would,  if  successful, 
ha^e  absorbed  every  farthing  of  the  sum  now  in 
oonrt.  Mr.  Jenkins  defended  the  suit,  and  de- 
fended it  successfully,  and  therefore  has,  I  think, 
both  equitably  and  under  the  statute  placed  him- 
ielf  in  the  position  of  a  person  who  has  preserved 
the  property.  But  as  the  proceeds  of  the  pro- 
perty are  now  in  court  and  under  the  control  of 
the  court,  I  think  that  the  question  as  to  their 
proper  distribution  is  to  be  decided  not  merely  by 
looking  at  the  words  of  the  statute,  but  upon 
general  principles.  Having  regard  to  the  rights 
which  solicitors  in  this  court  have  always  enjoyed, 
and  to  the  principles  laid  down  in  Haymee  v. 
Oooper  (33  L.  J.  Oh.  488)  and  The  Jeff.  Davis 
(L.  Bep.  2  A.  &  E.  1),  T  think  the  solicitor  for  the 
ownera  of  the  Heinrich  is  entitled  to  priority  ever 
all  claims  for  necessaries  supplied  after  the  insti- 
tution of  the  original  suit  by  the  ownera  of  cargo. 
But  I  must  not  be  understood  as  intimating  that 
the  solicitor  is  entitled  to  priority  over  the  claims 
in  respect  of  necessaries  supplied  before  the  insti- 
tution of  the  original  suit  or  over  claims  in  respect 
of  money  advanced  to  pay  dues  incurred  before 
the  institution  of  the  original  suit.  As  regards  the 
claim  of  the  master,  it  is  clear  that  he  cannot 
euforoe  his  claim  for  wages  to  the  prejudice  of  the 
claim  of  the  solicitor  he  himself  employed,  more 
espeoiilly  as  he  is  also  part  owner. 

Agents  for  Mr.  Jenkins,  Gregory  and  BowcUffes. 

Solicitors  for  the  plaintiffs  in  cause  No.  5874,  and 
for  the  master.  Field  and  Sumner, 

Solicitors  for  the  plaintiffs  in  cause  No.  5936, 
Clctrk$on,  Son,  and  OreenweU, 


JITDZCZAL  COMKITTSE  OF  THE 
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09  AFFBAL  7&0M  THE  HIOH  COUBT  07  ADMIRALTY. 

Beportad  bj  J.  P.  Aspdiall,  Eiq.,  Banig(«r-at-Law« 

Feb.  14  and  15, 1872. 

(Present :  The  Bight  Hons.  Sir  James  W.  Golyile, 
Sir  MoMTAOXJE  E.  Smith,  SirBosERi  P.  Collier.) 

The  Marpbsla. 

CoUition — Inevitahle  accident — laue  raised  by 

pleadvngs^Onus  of  proof— -Costs. 

Inevitahle  accident  in  point  of  law  is  that  which  the 

poAiy  charged  with  ihe  offence  could  not  possibly 

prevent  by  the  exercise  of  ordina/ry  care,  caption, 

and  mairxivne  skill. 
The  YirgU  (2  W.  Bob.  2l0l)  followed  and  approved. 


Where,  in  a  oaiuse  of  eoUision,  the  drfence  of  inevii- 
able  accident  is  raised,  the  onus  of  proof  Ues  in 
the  first  instanceupon  theplaint^s,who  must  esta- 
blish that  blame  does  attach  to  the  vessel  preceeded 
against.  The  onus  oUtaches  to  the  defendants  only 
after  a  primd  facie  case  of  negligence  and  wani  of 
due  seamanship  has  been  shown  against  them. 

The  Bolina  (3  Sotes  of  cases,  210),  followed  and 
approved. 

Tf  a  party  to  a  collision  suit  intends  to  rely  upon  a 
particular  a^t  of  negligence  he  is  bound  to  set  otU 
that  act  in  his  pleadings,  and  it  is  not  sufficient 
that  the  act  may  be  included  in  an  allegation  in 
the  pleadings  wnich  does  not  olea/rly  express  their 
intention,  as  the  not  having  stated  it  is  likely  to 
mislead  the  other  party  and  prevenl  him  coming 
to  meet  that  case. 

Two  sailing  vessels  were  meeting  end  on  in  a  dense 
fog  and  sighted  ectch  other  at  a  distance  of  ahoul 
200  yards.  The  defendants*  vessel  having  been 
close  hauled  on  the  port  ta^  was  then  preparing 
to  go  about,  and  had  eased  off  her  head  sheets. 
Both  vessels  immediately  ported  but  came  into 
collision.  The  plaintiffs^  petition  alleged  thai  the 
defendants*  vessel  neglected  to  port,  and  it  was 
proved  in  answer  to  a  question  by  the  Judge  of 
the  Admiralty  Court  that  the  head  sheets  of  (he 
defendants  were  not  agoAn  hauled  aft.  On  thie 
etddence  the  vessel  was  found  to  blame,  on  the 
ground  that  she  had  not  executed  all  the  proper 
mancBuvres  which  she  might  have  executed  after 
sighting  the  other  vessel.  Only  one  minute  elapsed 
between  the  time  of  sighting  and  the  collision. 

Held  (reversing  the  decision  of  the  court  below),  that 
the  collision  was  the  result  of  an  inevitahle  ooei- 
dent,the  defendants*vessel  having  done  aU  that  could 
be  effected  by  ordinary  care,  caution,  or  maritime 
skiuin  the  short  space  of  time  that  elapsed;  and 
that  the  plaintiffs,  if  they  meant  to  rehf  upon  the 
headi  sheets  not  having  again  been  hauled  back, 
ought  to  have  alleged  that  fact  in  their  petition, 
ihe  allegation  of  the  neglect  to  port  not  sufficiently 
indicating  the  nature  of  the  charge. 

The  rule  of  the  Admiralty  Oourt  in  cases  where  a 
collision  is  found  to  be  the  result  of  inevit€tble 
accident,  is  to  make  no  order  as  to  costs,  unless  it 
can  be  shown  that  the  suit  was  broitght  unreason* 
abhj  and  without  sufficient  wrimdfade  grounds, 
ana  this  rule  is  followed  by  the  Court  of  Appeal. 

The  London  (Bro.  &  Lush,  82 ;  9  L.  T.  Bep.  N.  8. 
348 ;  1  Mar.  Law  Cas.  0.  S.  398),  followed. 

This  was  an  appeal  from  the  High  Court  of  Ad- 
miralty in  a  cause  of  damage  by  collision,  insti- 
tuted on  behalf  of  the  owners  of  the  barque 
America  (the  respondents),  and  of  ^  her  cargo, 
against  the  ship  Marpeeia.  The  petition  of  the 
respondents  (the  plaintiffs)  in  the  court  below  was 
as  lollows  :— 

1.  The  America  was  a  barque  of  879  tons  register,  or 
thereabonts,  and  at  the  time  of  the  ooeurrence  herein- 
after mentioned,  she  was  manned  by  a  orew  of  thirteen 
handi,  all  told. 

2.  On  tbe  20th  May  1870  the  said  vessel  left  Qoeens- 
town,  bonnd  for  Glasgow,  with  a  cargo  of  sugar. 

3.  At  about  ten  a.m.  of  the  2lBt  May  1870,  the  said 
Tossel.  in  the  proeeontion  of  her  said  vomfe,  was  about 
six  miles  from  the  Saltee's  Lightship.  The  wind  was 
moderate,  from  about  S.W.  by  S.,  the  tide  was  flood,  and 
there  was  a  thick  fog  on  the  water.  The  America  was 
proceeding  at  the  rate  of  about  four  knots  an  hoar, 
heading  about  E.  by  S.,  a  good  look-out  being  kept  on 
board  m  her,  and  her  fog  horn  being  sounded  every  three 
minutes,  or  oftener. 

4.  Under  these  ciroumstanoes,  a  vessel,  which  after- 
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wards  proved  to  be  the  MarpeBia,  was  obeerved  by  thoae 
on  board  the  America,  at  a  short  disUnoe  oif ,  and  ap- 
parently right  ahead  of  that  vessel,  or  nearly  so. 

5.  The  helm  of  the  America  was  at  onoe  ported,  bnt 
although  those  on  board  the  America  shouted  to  the 
MarTpeeia  to  port,  the  latter  Teasel  oame  on,  and  stmok 
the  America  on  the  port  side,  near  the  main  rigging,  and 
did  her  so  mnoh  damage  that  the  America  at  onoe  sank, 
and  with  the  oargo  was  totally  lost. 

6.  Notwithstanding  the  thiok  fog  that  prevailed  before 
and  at  the  time  of  the  said  collision,  those  on  board  the 
Marpeeia  improperly  neoieoted  to  sonnd  the  fog  horn  on 
board  that  vessel,  in  violation  of  the  regnlations  in  that 
behalf  made  and  provided. 

7.  The  Jtfa47>0«ta  was  proceeding  at  an  improper  rate  of 
speed  oonsiderinflT  the  state  of  the  weather. 

8.  A  good  look-out  was  not  kept  on  board  the  Mar- 
peeia. 

9.  Those  on  board  the  Marpeeia  improperly  made  de- 
fanlt  in  not  porting  the  helm  of  the  said  vessel. 

10.  The  helm  of  the  Marpeeia  was  improperly  star- 
boarded. 

11.  The  Marpeeia  improperly  made  default  in  not 
keeping  ont  of  the  way  of  the  America,  as  she  was  bonnd 
to  do. 

12.  The  aforesaid  collision,  and  the  consequent  loss  and 
damage  to  the  plaintiffs,  was  caused  by  the  oiroumstances 
in  the  six  last  preceding  articles  meationed,  or  by  some 
one  or  more  of  them,  or  otherwise  by  the  default,  negli- 
gence, and  improper  conduct  of  those  on  board  the  Mar- 
peeia,  and  was  not  in  any  way  caused  by  those  on  board 
the  America, 

The  appellants'  (the  defendants)  answer  in  the 
court  below  was  as  follows  : 

1.  On  the  20th  May  1870  the  ship  Marpeeia,  navieated 
by  James  Hounsell  and  a  crew  of  thirty  hands,  left  the 
port  of  Liverpool,  laden  with  a  general  cargo,  Dound  to 
Melbonme,  £iouth  Australia. 

2.  The  lCarpe«ia  proceeded  in  the  prosecution  of  her 
said  voyage,  and  at  about  ten  a.m.  of  the  21st  of  the  said 
month  was  in  8t.  George's  Channel,  with  the  Saltees  Light- 
ship, bearing  about  N.W.,  distant  about  six  miles,  and 
was  proceeding  dose  hauled  by  the  wind  on  the  port 
tack,  with  the  mainsail  and  cross- jack  furled,  heaoing 
about  west  by  north,  or  west  north-west.  The  wind  was 
S. W.,  a  moderate  breeze,  and  there  was  a  thick  fog.  The 
tide  was  flood,  and  of  the  force  of  about  two  knots  an 
hour.  The  Marpeeia  had  her  fog  horn  sounding  at  short 
)ntervals,  and  a  good  look-out  was  being  kept  on  board 
of  her. 

3.  At  such  time  the  helm  of  the  Mcvrpeaia  was  put 
down  for  the  purpose  of  bringing  her  from  the  port  on  to 
the  starboard  tack ;  and  whilst  she  was  in  the  act  of 
staying,  a  vessel,  which  proved  to  be  the  America,  was 
seen  ahead  a  short  distance  off.  The  America  was  pro- 
ceeding, under  all  square  sail,  with  the  wind  on  her  Aax- 
board  quarter.  The  helm  of  the  Marpeeia  was  immedi- 
ately put  hard-a-port,  but  the  vessels  came  into  collision, 
the  Marpeeia'e  jibboom  taking  the  Amereia*8  port  main- 
rigging,  and  then  the  stem  and  port  bow  of  the  Marpeeia 
taking  the  port  side  of  the  America^  between  the  main 
and  mizen  rigffing. 

4.  Save  as  herein  appears,  the  defendants  deny  the 
statements  contained  in  the  petition  in  this  cause. 

5.  The  America  was  sailing  under  too  great  a  press  of 
sail,  and  at  an  improper  speed. 

6.  The  America  neglected  to  keep  out  of  the  way  of  the 
Marpeeia, 

7.  Tbose  on  board  the  America  did  not  sound  their  fog 
horn. 

8.  The  said  collision  was  occasioned  or  contributed  to 
by  all  or  some  of  the  matters  cet  forth  in  articles  5,  6, 
and  7  of  this  answer. 

9.  The  said  collision  was  not  in  any  way  occasioned  by 
any  neglect  or  improper  navigation  on  tne  part  of  the 
Maroeeia ;  but,  so  far  as  she  was  concerned,  was  the 
result  of  inevitable  accident. 

The  canse  oame  on  for  hearing  in  the  Admiralty 
Court  on  March  29th  and  30th  1871,  before  Sir  R. 
Philiimore,  assisted  by  Trinity  Masters.  Wit- 
nesses were  examioed  for  both  the  plaintiffs  and 
the  defendants,  the  effect  of  whose  evidence  is 
saffioiently  given  in  the  judgments  of  the  Coart  of 


Admiralty  and  of  the  Judicial  Oommittee.  The 
Admiralty  Oourt  held  the  If arpesia  solely  to  blame, 
and  deliver  the  following  interlocutory  decree : — 
Sir  R.  Philiimore. — This  is  a  canse  of  collision 
between  two  vessels,  the  America  and  the  Mat' 
pesia.  It  took  place  abont  ten  o'clock  on  the  2l8t 
May  In  last  year  (1870),  not  very  far  from  what  is 
called  the  Saltees  Light-ship,  on  the  south  coast  of 
Ireland.  The  Marpeeia  ran  into  the  America  abaft 
the  main  rigging  with  so  much  violence  that  she 
sank  in  a  very  short  time  and  with  her  cargo  was 
totally  lost.  Now,  it  has  been  truly  said  that  there 
are  points  in  this  case  which  are  common  to  both 

Earties,  and  which  are  either  admitted  or  have 
een  proved  by  the  evidence.    The  state  of  the 
wind  is  admitted    to    have    been   either    S.W. 
by  S.  or  S.W. ;  the  difference  is  immaterial  in 
its  bearing  on  the  circumstances  of  the    case. 
The  course  of  the  America  was  E.  by  S.,  and 
the  course  of  the  Marpeeia  was  W.  W  ^-  i^* 
before  she  attempted  to  go  into  stays.     Therefore 
I  entirely  agree  with  the  opinion  of  the  counsel  on 
both  sides,  that  the  vessels  must  be  considered  as 
meeting  vessels,  and  the  rule  of  navigation,  that 
both  vessels  should  port  their  helms  for  the  pur- 
pose of  avoiding  a  collision  should  be  applied  to 
them.    In  the  course  of  things,  during  the  examin- 
ation of  the  witnesses  it  has  become  tolerabljr  dear 
that  the  America  could  not  by  any  construction  be 
held  to  blame  for  this  collision ;  and  it  has  been 
very  properly  admitted,  as  I  expected  it  would  be, 
by  the  counsel  for  the  Marpeeia,  that  the  defence 
of  the  Marpeeia  must  rest  upon  the  accident  being 
inevitable.    The  America  was  right  in  doing  what 
she  did,  namely,  in  porting  as  soon  as  the  Ma/rpesia 
became  visible.    She  ported,  and  came  np  from  £. 
by  S.  to  S.S.E.,  somewhat  about  live  points.  That 
there  was  at  this  time  a  thick  fog  is,  I  think,  a 
matter  beyond  controversy.    The  main  question 
is,  whether  if  the  Marpeeia  had  been  properly 
navigated,  with  a  proper  look  out,  she  would  not 
have  seen  the  America  in  time  to  have  avoided  the 
collision  by  porting  her  helm.     I  understand  her 
case  to  be  this,  that  i^ter  sounding  with  the  lead 
to  ascertain  her  position,  she  was  heading  W.  by 
N.  iN.,  that  she  luffed,  and  came  up  about  two 
points,  and  then,  while  she  was  still  nnder  her 
starboard  helm,  intending  to  so  into  stays,  she 
saw  the  head  sails  of  the  America  emerging  from 
the  fog.    Now,  the  distance  at  which  the  vessels 
were  mutually  visible  appears  to  me,  on  a  fair 
balance  of  the  evidence,  to  be  between  250  and  300 
yards.    The  America,  as  I  have  said,  had  time, 
after  sighting  the  Marpeeia,  to  come  up  five  points. 
The  Marpeeia,  having  luffed  and  come  np  two 
points,  and  being  under  a  starboard  helm,  says 
that  she  had  eased  off  her  head  sheets,  as  I  under- 
stood her,  and  swung  her  cross  jack,  and  then  she 
discerned  the  Am^ca,  and  put  her  helm  to  port, 
and  went  off  two  or  three  pomts,  and  it  is  admitted 
that  her  sails  were  full  at  the  time  of  the  colliaion. 
Now  I  have  no   doubt  myself,  and    the    elder 
brethren  of  the  Trinity  House  confirm  me  in  this 
opinion,  that  the  Marpeeia  could  not  be  said  to 
have  been  in  stays  in  the  sense  of  being  out  of 
command.    All  the  circumstances  show  that  she 
was  in  sufficient  command  to  have  obeyed  the  rule 
of  navigation.    The  question  therefore  is,  Did  she 
take  the  proper  measures  for  putting  that  rule  into 
due  execution  P    Now,  she  ported  her  helm,  but  I 
am  instructed  by  the  Elder  Brethren  that  if  she  had 
accompanied  that  manoeuvre  by  hauling  aft  the 
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head  sheets  again,  and  letting  go  all  the  lee  braoes 
(and  it  is  to  be  observed  that  all  her  hands  were 
on  deck  at  the  time),  in  all  probability  she  woold 
ha?e  avoided  the  collision,  and,  at  all  events,  have 
placed  herself  in  a  position  of  having  done  all  in 
her  power  to  prevent  the  accident.  Not  having 
done  so,  I  must  bold  that  she  failed  to  execute  the 
proper  manoenvres,  which,  after  sighting  the 
America,  it  was  competent  for  her  to  have  exe- 
cuted, and,  therefore,  that  she  is  to  blaim  for  this 
Gollision. 

From  this  decree  the  owners  of  the  Marpeaia 
appealed,  on  the  following  amongst  other  grounds: 
First;,  because  the  evidence  proved  that  the 
collision  was  the  result  of  inevitable  accident; 
Becoudlj,  because  the  evidence  proved  that  the 
America  was  seen  as  soon  as  it  was  possibie  for  those 
CD  board  the  Marpeaia  to  see  her,  and  that  proper 
measures  were  immediately  taken  by  the  Hor- 
peeia;  thirdly,  because,  owing  to  the  short  dis- 
tance at  which  the  America  was  seen,  there  was 
not  sufficient  time  for  the  head  sheets  of  the  Mar' 
pena  to  have  been  hauled  in  and  her  lee  braces  let 
Ro ;  fourthly,  because  there  was  not  time  for  such 
measures  to  have  been  taken  effectually,  and  so  as 
to  have  avoided  the  collision ;  fifthly,  because  the 
judgment  does  not  find,  as  a  fact,  that  it  was 
under  the  circumstances  possible  for  those  on 
board  the  Marveeia  to  have  avoided  the  collision. 

The  responoents  in  their  case  on  appeal  sub* 
mitted  that  the  decree  was  right  on  the  foUowinff 
amongst  other  grounds  :  First,  because  it  is  proved 
by  the  evidence  that  the  America  was  not  in  any 
way  to  blame  for  the  collision,  and  that  the  col- 
liaion  was  noa  an  inevitable  accident  by  reason 
of  the  Marpeeia  being  in  stays  or  otherwise; 
secondly,  b^use  the  aforesaid  evidence  shows 
that  either  there  was  not  a  good  look  out  kept  on 
board  the  Marpeeia,  or  that  if  the  America  was 
observed  as  soon  as  she  ought  to  have  been  by 
those  on  board  the  Marpeeia,  then  that  the  helm 
of  the  Marpeeia  was  not  duly  ported,  nor  proper 
steps  taken  to  give  effect  to  and  assist  the  portmg 
of  the  helm. 

Suit,  Q.G.  and  Clarkeon  for  the  appellants. 
—We  contend  that  this  oollision  was  the  re- 
sult of  inevitable  accident.  It  could  not  have 
been  avoided  by  the  exeroise  of  ordinary  care, 
caution,  and  maritime  skill :  (The  Virgil,  2  W.  Bob. 
201,  205).  Our  ship  did  everything  in  her  power 
to  avoid  the  oollision,  considering  the  time  that 
elapsed  between  the  America  ooming  into  view 
and  the  blow  :  {The  Europa,  14  Jurist,  627 ;  The 
LoMvbo,  3  W.  Bob.  310,  318).  The  ground  on 
which  the  judgment  proceeds  is  that  we  did  not 
do  all  we  could  to  make  our  vessel  answer  her 
port  helm.  This  was  not  raised  by  the  plaintiffs, 
but  by  the  court ;  and  if  the  plaintiffs  intended  to 
rely  upon  it,  they  were  bouna  to  have  stated  it  in 
their  pleadings,  so  as  to  give  us  an  opportunity 
of  meeting  their  allegation  by  evidence.  The 
court  was  not  entitled  to  give  judflrment  on  an 
issue  which  was  not  raised  by  the  pleadings  :  The 
Bhenezer,  2  W.  Bob.  206, 209;  The  Speed  2 W.  Bob. 
225,227.)  The  plaintiffs  were  bound  to  prove  their 
case  secundum  allegata, 

MUtoard,  0..C.  and  Cohen  for  the  respondents. 
-—The  sole  point  we  now  raise  is  whether  the 
Marpe$ia  was  bound  or  not  to  assist  her  helm  by 
her  sails  as  found  by  the  oourt  below.  We  with- 
draw all  other  charges  against  her.  First,  with 
respect  to  the  plea^gs :  The  ninth  article  of  our 


petition  in  the  oourt  below  alleged  that  the  Mar- 
peeia neglected  to  port  her  helm.  This  allegation 
refers  not  merely  to  the  act  of  putting  the  helm 
itself  to  port,  but  to  all  other  measures  which  a  sea- 
man would,  in  the  exercise  of  his  nautical  skill, 
adopt  for  the  purpose  of  throwing  kis  ship's  head 
to  starboard,  and  so  assisting  his  port  helm.  It 
was  not  necessary  to  allege  in  specific  terms  that 
the  Marpeeia  neglected  to  haul  afb  her  hoad  sheets, 
as  this  was  a  part  of  the  manoBUvre  of  porting 
her  helm,  and  would  have  assisted  the  ship  in  more 
effectually  answering  her  helm.  Secondly,  with 
respeot  to  inevitable  aooident :  The  rule  at  common 
law  seems  to  be  that  a  plaintiff  is  bound  to  give 
primdfctoie  proof  that  the  defendant  is  guilty  of 
negligence,  even  where  the  defence  of  inevitable 
accident  is  set  up,  and  not  until  that  is  done  is  the 
onns  of  proof  shifted  to  the  defendant ;  but  in  the 
Admiralty  Court,  where  inevitable  aooident  is 
pleaded,  it  is  the  practice  for  the  defendants  to 
begin,  and  the  onus  is  therefore  thrown  upon 
them.  The  appellants  are  bound,  therefore,  to 
satisfy  your  Lordships  that  they  did  all  they  oould 
to  avoid  the  accident,  and  we  contend  that  they 
have  failed]  to  do  so.  Thirdly,  with  respeot  to 
the  default  of  the  appellants— we  contend  that  the 
evidence  shows  that  there  was  a  want  of  ordi- 
nary care  and  nautical  skill  on  the  part  of  ihe 
Marpeeia  in  not  taking  the  steps  pointed  out  in 
the  judgment  below  to  avoid  the  collision.  If  the 
judgment  of  the  oourt  should  go  against  us,  we 
ougnt  not  to  be  condemned  in  oosts,  as  we  had 
good  ground  for  instituting  this  suit : 

T^  l^ondon,  Bro.  &  Lush.  82 ;  9  L.  T.  Bep.  N.  S.  848 ; 
1  Mar,  Law  Caa,  O.  S.  398. 

BuU,  Q.G.,  in  reply. — ^The  rule  at  common  law 
and  in  the  Admiralty  Court,  as  to  the  onus  of 
proof,  is  the  same.  The  plaintiffs  are  bound  to 
show  a  primdfaeiecBoe  of  negligence :  ( The  Bolvna, 
2  Notes  of  Cases,  208.)  They  have  failed  hereto 
establish  any  such  case,  and  we  are,  therefore 
entitled  to  judgment. 

Feb,  14. — ^The  judgment  of  the  court  was 
delivered  hj  Sir  Jambs  Oolvilb. — ^This  is  a 
case  of  collision  brought  by  the  owners  of  the 
barque  ^meriea'fagainst  the  owners  of  tho  ship 
Marpeeia,  the  America  having  been  run  down  by 
the  Marpeeia  in  St.  Greorge's  Channel  on  the  21  st 
May  1870.  The  points  raised  by  the  appeal  lie  in 
an  extremely  narrow  compass.  It  is  admitted  on 
all  hands  that  the  oollision  took  place  in  daylight, 
about  ten  o'clock  in  the  morning,  but  in  a  very 
thick  fog,  in  which  the  vessels  could  only  discern 
each  other  at  a  very  short  distance.  It  is  found 
by  the  learned  judge  of  the  Admiralty  that  the 
distance  at  which  they  could  have  been  visible  to 
each  other  was  not  more  than  from  250  to  300 

S^rds.  It  is  now  admitted  on  the  side  of  the 
arpeeia  that  no  blame  is  attributable  to  the 
America ;  and  it  would  further  appear  that  neither 
in  the  court  below  nor  now  is  it  seriously  con- 
tended  that  the  Marpeeia  was  in  fault  in  any  of  the 
particulars  which  are  specially  stated  in  the  peti- 
tion of  the  America,  unless  it  be  in  one  to  be  after- 
wards oonsidered.  It  is  no  longer  contended  that 
she  was  proceeding  at  an  improper  rate  of  speed 
oonsidenng  the  state  of  the'  weather.  It  is  no 
longer  contended  that  a  good  look-out  was  not  kept 
on  board  that  vessel ;  nor  is  it  now  contended  that 
her  helm  was  improperly  starboarded,  or  that  she 
made  default  in  not  keeping  out  of  the  way  of  the 
America  as  she  was  bound  to  do.    The  on]y  point 
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wbioh  is  now  made  by  Mr.  Milward  is,  that  it  can- 
not be  said  that  those  on  board  the  Marpesia  did 
not  make  default  in  not  porting  the  helm  of  their 
yesfiel  within  the  proper  sense  to  be  attached  to 
those  words.  The  clear  and  admitted  facts  of  the 
case  seem  to  be  these :  The  vessels  were  proceed- 
ing one  down  the  Irish  Channel  and  the  other  up 
the  Irish  Channel  in  a  thick  fog.  They  could  not 
have  seen  each  other  at  a  distance  of  more  than 
300  yards.  Their  lordships  are  rather  disposed 
upon  the  evidence  to  say  that  300  yards  is  an  ex- 
treme limit,  and  that  the  distance  within  which 
each  was  visible  to  the  other  was  probably  nearer 
200  yards.  The  combined  speed  of  the  vessels 
woold  seem  upon  the  evidence  to  have  been  about 
eight  knots  an  hour,  and  the  result  of  this  state  of 
things  is,  that  not  more  than  a  minute,  if  so  much 
as  a  minute,  must  have  been  the  time  which 
elapsed  between  the  sighting  of  the  two  vessels  by 
each  other  and  the  actual  collision.  It  is  further 
admitted  that  the  two  vessels  were  proceeding  in 
such  a  manner  as  that,  under  the  sailing  rules, 
each  would  be  bound  to  port  its  helm  ;  that  they 
were  in  ^t  approachiog  each  other  stem  on.  It 
is  also  establisned  by  the  evidence,  that  imme- 
diately before  the  Ma/rpeiia,  which  had  been  close 
hauled  on  the  port  tack,  sighted  the  America  she 
was  proceeding  to  tack.  It  may  be  a  question 
how  far  she  had  gone  in  a  manoeuvre,  but  she  had 
put  down  her  helm,  and  had  come  up  two  or  three 
points,  and  was  in  the  act  of  altering  her  rigging 
in  order  to  complete  the  operation  of  tackine. 
When,  however,  the  two  vessels  sighted  eeyoa 
other,  her  helm  was  shifted,  and  put,  as  they 
were  bouod  to  put  it,  hard-a-port.  In 
that  state  of  things,  what  is  attributed 
to  the  Marpesia  by  the  judgment,  and  sub- 
stantially the  only  fault  that  has  been  imputed 
to  her  at  the  bar,  is  that  she  did  not  do  some- 
thing more  than  port  her  helm ;  that  she  did  not 
take  steps,  which  it  is  assumed  she  might  have 
taken,  in  order  to  put  the  foresails  into  such  a 
position  that  the  full  pressure  of  the  wind  whilst 
she  was  under  the  port  helm  would  come  upon 
them ;  and  also  to  ease  the  pressure  of  the  wind 
upon  the  after  sails  of  the  vessel ;  the  result  of 
wbich  operation  would  have  been,  that  she  would 
have  paid  ofE  more  rapidly  under  the  port  helm 
than  she  did ;  and  in  that  way,  aa  it  is  contended, 
might  have  gone  clear  of  the  America,  The  find- 
ing of  the  learned  iudge  in  the  court  below  on  this 
point  is  in  these  words : — "  Now  she  ported  her 
helm,  &c."  (their  Lordships  here  set  out  the  latter 
part  of  the  judgment  of  the  court  below).  It  is 
to  be  observed  that  the  judc^e  does  not  in  terms 
find  that  the  collision  would  have  been  avoided,  if 
she  bad  done  that  which  it  is  stated  she  omitted 
to  do.  His  finding  is  only  that  in  all  probabi- 
lity she  would  have  avoided  the  collision,  and 
that  at  all  events  she  would  have  been  in  a 
position,  in  which  her  owners  might  have  said  more 
unanswerably  that  she  had  done  all  in  her  power 
to  prevent  the  aocident.  As  far  as  their  Loraships 
can  see,  the  negligence  thus  imputed  was  not 
made  a  point  in  the  cause,  until  the  learned  judge, 
acting;  upon  the  advice  of  the  elder  brethren,  gave 
his  judgment.  The  omission  is  not  expressly 
alleged  in  the  pleadinfi:s  as  a  culpable  omission  on 
the  part  of  the  Marpetia.  Mr.  Milward  contends 
that  it  is  included  in  the  allegation  that  nhe  did 
not  port  her  helm,  because  he  says  that  if  she  had 
dune  what  she  omitted  to  do  to  her  sails,  she  Troidd 


have  answered  the  port  helm  more  effectually. 
But  it  appears  to  their  Lordships  that,  if  that  was 
the  case  intended  to  be  made,  tne  pleadings  ought 
to  have  stated  it,  and  not  having  stated  it  was 
likely  to  mislead  the  parties  and  prevent  their 
coming  to  meet  that  case.  Now  do  their  Lord- 
ships find  that  the  point  was  really  raised  by  the 
cross-examination  P  There  was,  no  doubt,  a  good 
deal  of  cross-examination  of  the  captain  and  one 
of  the  other  witnesses  as  to  the  discrepancies  be- 
tween the  evidence  they  gave  at  the  trial,  and  the 
statements  in  the  log  as  to  what  had  been  done 
with  the  cross-jack  yards  and  other  parts  of  the 
nggii^g ;  but  it  seems  to  their  Lordships  that  that 
cross-examination  was  directed  rather  to  show 
that  the  ship  was  not,  as  had  been  stated  in  the  log, 
and  in  the  case  originally  put  forward  by  the 
captain,  almost  at  rest  as  if  she  had  been  at  anchor, 
and  that  the  operation  of  the  tacking  had  gone  so 
far  that  she  might  be  said  to  be  teohnically 
"  in  stays,"  and  therefore  not  under  control ;  and, 
consequently,  that  the  cross-examination  was 
directed  to  show  that  there  was  a  greater  speed 
upon  her  than  was  admitted.  The  only  place  in 
which  their  Lordships  can  find  that  the  point 
was  directly  raised  in  the  evidence,  was  in  the  ex- 
amination by  the  oourt,  not  of  the  captain,  but  of 
the  mate,  at  page  39  of  the  case,  and  there,  no 
doubt,  the  court  asks  the  question,  "Were  the 
head-sheets  let  go  P  "  The  answer  is,  "  Eased  off." 
That  would  only  go  to  show  what  was  the  state  of 
the  vessel  at  the  time.  The  oourt  then  goes 
on  to  ask,  "And  when  were  they  hauled  back 
again P"  The  answer  is,  "Never  hauled  back 
at  all,  not  until  we  struck."  If  that  omission 
were  intended  at  the  time  to  be  treated  as 
culpable  negligence,  one  would  have  expected 
that  the  examination  would  have  been  continued 
in  order  to  give  the  parties  an  opportnni^  of 
explaining  the  fact.  But  as  far  as  their  Lordships 
can  see,  it  was  mainly  on  these  questions  and 
answers  that  the  older  brethren  suggested,  and 
the  learned  judge  found,  that  there  had  been  a 
culpable  omission  on  the  part  of  the  itforpeno. 
In  consequence  of  one  of  the  arguments  at  the 
Bar,  it  seems  desirable  to  say  something  as  to  the 
burthen  imposed  upon  a  vessel  that  seeks  to 
excuse  itself  for  a  collision  on  the  ground  of  inevit- 
able accident.  Mr.  Milward  suggested  that»  there 
is  some  difference  of  practice  between  the  Court  of 
Admiralty  and  the  courts  of  common  law  in  that 
matter.  Their  Lordships,  however,  cannot  find 
that  there  is  anv  such  difference.  Thev  take  the 
law  as  they  find  it  laid  down  by  Dr.  Lushington 
in  two  oases.  In  the  case  of  the  Bolina  (3  Notes 
of  Cases,  208),  Dr.  Lushington  says,  "With  regard 
to  inevitable  accident,  the  onus  lies  on  those  who 
bring  a  complaint  against  a  vessel,  and  who  seek 
to  be  indenmified.  On  them  is  the  onus  of 
proving  that  the  blame  does  attach  upon  the 
vessel  proceeded  against,  the  onus  of  proving 
inevitable  accident  does  not  necessarily  attach  to 
that  vessel ;  it  is  only  necessary  when  you  show  a 
prima  facie  case  of  negligence  ai^d  want  of  due 
seamanship.'  Again,  in  the  case  of  the  VirgU 
(2  W.  Bob.  205),  the  same  learned  judge  gives  this 
definition  of  inevitable  accident . — "  In  my  appre- 
hension, an  inevitable  accident  in  point  of  law  is 
this,  viz.,  that  which  the  party  charged  with  the 
offence  could  not  possibly' prevent  by  the  exeroitie 
of  ordinary  care,  caution,  and  maritime  skilL  If  a 
vessel  charged  with  having  occasioned  a  ooUiaion, 
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shoald  be  Bailing  at  the  rate  of  eight  or  nine  miles 
an  hour,  when  she  oaght  to  have  proceeded  only 
at  the  speed  of  three  or  foar,  it  will  be  no  valid 
excuse  for  the  master  to  aver  that  he  coald  not 
prevent  the  accident  at  the  moment  it  occurred ; 
if  he  could  have  used  measures  of  precaution  that 
would  have  rendered  the  accident  less  probable." 
Here  we  have  to  satisfy  ourselves  that  something 
was  done  or  omitted  to  be  done,  which  a  person 
exercising  ordinary  care  and  caution  and  maritime 
skill  in  the  circumstances,  either  would  not  have 
done,  or  would  not  have  left  undone,  as  the  case 
may  be.  Their  Lordships,  considering  the  ad- 
mitted time  which  elapsed  after  the  two  vessels 
had  sighted  each  other  to  have  been  not  more  than 
a  minute,  and  the  state  in  which  the  Ma/rpeaia  was, 
in  attempting  to  go  about,  have  failed  to  come  to 
the  conclusion  that  the  captain  was  to  blame  for 
having  omitted  to  do  that  which  the  judgnient 
seems  to  find  that  he  might  have  done.  It  is  a 
qaestion  entirely  of  navigation,  and  therefore  it  is 
one  upon  which  they  have  felt  at  liberty  to  consult 
the  gentlemen  who  assist  them;  and  they  have 
been  confirmed  in  the  opinion,  which  they  would 
have  formed  themselves  from  all  the  circumstances 
of  the  case,  it  being  the  opinion  of  those  gentlemen 
that  the  time  was  so  short  that  the  omission  to  do 
that  which  has  been  said  ought  to  have  been  done 
with  the  rigging  and  the  sails  cannot  be  imputed 
as  negligence,  or  anything  approaching  to  negli- 
gence, in  the  master  of  the  Marpesia.  It  may  be 
obser?ed  that  this  view  of  the  case  is  in  some 
measure  confirmed  by  a  statement  of  the  master  of 
the  America,  who,  in  his  examination  before  the 
receiver  of  wreck  said,  "  There  was  no  time  to 
alter  sails  on  either  vessel,  and  the  only  precau- 
tions were  confined  to  the  helm."  Their  Lord- 
ships havinff,  for  these  reasons,  come  to  the 
conclusion  that  the  collision  in  this  case  was 
one  of  those  unfortunate  accidents  in  naviga- 
tion which  no  ordinary  care,  caution,  or  mari- 
time skill  could  have  prevented,  are  compelled 
to  dissent  from  the  finding  of  the  learned 
judge  of  the  Admiralty  that  the  Marpesia  was 
solely  to  blame.  They  will  therefore  humbly 
recommend  Her  Majesty  to  allow  the  appeal,  to 
reverse  the  judgment  of  the  court  below,  and  to 
dismiss  the  suit.  Their  Lordships  will  consider 
the  subject  of  costs. 

On  the  following  day  their  Lordships  added : — 
With  regard  to  the  qaestion  of  costs  which  was 
reserved  3esterday,  their  Lordships  have  con- 
sidered that  matter.  They  find  that  in  the  case  of 
Th9  London  (Bro.  &  Lush.  82),  Dr.  Lushington 
stated : — '*  In  this  case  the  court  has  found  that  the 
collision  was  an  inevitable  accident,  and  pronounced 
against  the  damages ;  and  the  only  question  now 
is  whether  the  plaintiff  ousht  to  be  condemned  in 
costs.  I  quite  agree  with  Mr.  Brett  that  on  prin- 
ciple costs  ought  to  follow  the  event ; "  (that  is 
also  their  Lordships'  view) ;  "  but  if  there  is  any 
set  rule  of  practice,  it  is  necessary  to  abide  by 
that.  I  have  caused  inquiry  to  be  made,  and  I 
find  that  in  these  cases  of  inevitable  accident  the 
usual  practice,  the  general  rule  ]  may  call  it,  has 
been  to  make  no  order  as  to  costs,  as  I  had  occa- 
sion to  state  in  the  Itinerant  (2  W.  Eob.  231.) 
Bat  looking  to  all  the  cases,  it  is  clear  that 
the  court  still  holds,  and  will  on  occasion  exer- 
cise, a  discretionary  power  to  oondenm  in  costs. 
Thus  in  the  ThomJey  (7  Jurist,  600),  I  ordered 
the  plaintiff  to  pay  costs,  saying  that  he  had  not 


sufficient  ground  for  bringing  his  action.  I  deem 
myself,  therefore,  free  to  consider  the  circum- 
stances of  the  case ;  and  I  must  say  that,  consider- 
ing the  collision  took  place  on  a  most  tempestuous 
night,  a  night  in  which  in  this  one  place  eight  ves- 
sels were  wrecked,  the  plaintiff  had  good  reason  to 
think  the  collision  was  a  mere  accident  which 
could  not  have  been  avoided,  and  that  he  was  un- 
duly rash  in  bringing  his  action."  Their  Lord- 
ships therefore  conceive  that  the  general  rule  of 
the  Court  of  Admiralty  is  in  these  cases  to  make 
no  order  as  to  costs,  and  that  in  order  to  jastify  an 
exception  to  that  rule  it  must  be  shown  that  the 
action  was  brought  unreasonably  and  without 
sufficient  prima  facie  grounds.  In  the  present  case 
they  cannot  say  that  there  were  not  such  grounds. 
The  case  is  one  in  which  the  unsuccessful  party 
might  fairly  suppose  there  was  ground  to  impute 
blame  to  the  other,  and  seek  to  have  that  question 
tried.  Therefore  there  will  be  no  costs  in  the 
court  below ;  and  as  the  party  came  here  to  sup- 
port the  decree  which  he  had  obtained,  there  will 
be  no  order  as  to  the  costs  of  this  appeal.  The 
order,  therefore,  which  their  Lordships  will  recom- 
mend Her  Majestjr  to  make  is  that  the  appeal  be 
allowed,  that  the  judgment  of  the  Court  of  Admi- 
ralty be  reversed,  and  that  in  lieu  thereof  a  judg- 
ment be  made  declaring  that  the  collision  was  the 
result  of  inevitable  accident,  and  ordering  that  the 
suit  be  dismissed  without  costs,  and  that  each 
party  do  bear  their  own  costs  of  this  appeal. 

Appeal  allowed. 

Proctors  for  the  appellants,  PrUchard  and  Sons. 

Solicitors  for  the  respondents,  Wallone,  Buhh, 
and  Walton, 


V.  C.  MALZirS'  COUBT. 

Beported  Vy  G,  I.  F.  Coon  and  T.  H.  Gassoh,  Esqn., 
Bani8tei»«t-LAw« 

Tuesday,  March  12, 1872. 
Wilson  v.  Wimon. 

Mortgage  of  ship-^Eight  to  freight — Priority^ 
Notice. 
A,  mortgaged  a  ship,  then  on  lier  outward  voyage,  to 
B,,  and  the  mortgage  wae  duly  registered.    Three 
days  before  the  mortgage  of  the  ship.  A,  mortgaged 
the  homeward  freight  to  0,,  hut  0.  oiiihitted  to  give 
notice  of  such  mortgage  to  B, 
Held,  that  B.  was  entitled  to  the  homeward  freight, 
Lindsay  v.  Gibbs  (22  Bea/o,  522),  ohserved  upon. 

In  May  1866,  Joseph  Wilson,  a  merchant  in  Liver- 
pool, was  the  sole  owner  of  a  ship  named  the 
Kenilworth,  then  on  a  voyage  from  Liverpool  to 
Calcutta,  and  in  the  course  of  business  he  had 
d^dings  with  the  Union  Bank  of  Liverpool. 

On  the  15th  May  1866  he  executed  to  the  bank 
a  mortgage  of  the  Kenikoorih,  in  the  statutory 
form,  as  security  for  advances,  and  this  mortgage 
was  duly  registered  on  the  18th.  On  the  same 
15*ih  May  the  plaintiff,  Mary  Wilson,  who  was  the 
mother  of  Joseph  Wilson,  at  his  request,  executed 
to  the  bank,  as  a  further  or  collateral  security,  a 
mortgage  of  certain  shares  which  she  hela  in 
another  ship  named  the  Befuge, 

On  the  12th  May  1866,  three  days  before  the 
mortgage  of  the  Kenikoorlh,  Joseph  Wilson  exe- 
cuted a  deed  of  assignment,  by  which,  in  consider- 
ation of  his  mother  granting  the  mortgage  to  the 
bank  of  her  shares  in  the  Refuge,  he  assigned  to 
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her  all  his  right  and  interest  in  the  freight  and 
earnings  of  the  Kenihoorth  on  her  voyage  from 
Liverpool  to  Calcutta,  and  also  in  all  succeeding  or 
intermediate  voyages. 

On  the  arrival  of  the  Keniltoorth  at  Marseilles, 
which  was  her  port  of  destination  on  her  return 
voyage  from  Gidcutta,  the  captain  received  in- 
structions from  the  plaintiff  to  dispose  of  the 
cargo  and  receive  the  freight  on  her  behalf,  but 
the  bank,  immediately  on  the  ship's  arrival,  by 
their  agent,  put  a  lien  on  the  ship  and  freight,  and 
subsequently  received  payment  of  the  freight  upon 
an  understanding  that  they  should  account  for  it 
to  the  plaintiff.  The  question  in  this  suit  was 
whether  the  h'eight  earned  by  the  Kenilworth  on 
her  homeward  voyage  from  Calcutta  to  Marseilles 
belonged  to  the  plaintiff  under  the  above-men- 
tioned deed  of  assignment,  or  to  the  bank  under 
their  mortgage. 

It  did  not  appear  from  the  evidence  that  any 
formal  notice  ot  the  assignment  was  given  by  the 
plaintiff  to  the  bank  prior  to  their  mortgage. 
Joseph  Wilson,  however,  stated  that  on  the  16th, 
the  day  after  the  mortgage,  he  mentioned  to  the 
defencUmt,  James  Wilson,  the  manager  of  the  bank, 
that  he  had  already  mortga^d  the  freight ;  but 
James  Wilson  positively  denied  that  either  he  or 
the  bank  bad  nad  any  notice  whatever  of  the 
assignment  to  tbe  plaintiff. 

In  June  1866,  Joseph  Wilson  became  insolvent, 
and  executed  a  deed  for  the  benefit  of  his  creditors. 
Olaese,  Q.O.  and  WinUe,  for  the  plaintiff,  con- 
tended that  she  was  entitled  to  the  homeward 
freight,  and  cited 

Douglas  T.  Buasell,  4  Sim.  524; 

Holroyd  v.  Marshall,  10  H.  of  L.  Cu.  191 ; 

Lindsa/y  v.  Oihhs,  22  Beav.  522 ; 

Brown  v.  Tanner,  L.  Bep.  3  Oh.  App.  507 ;  18  L.  T. 
Eep.  N.  S.  624;  3  Mar.  Law  Cm.  5.  S.  94; 

Reeve  v.  WhUmore,  0  L.  T.  Eep.  N.  S.  311 ;  12  W.  E. 
113; 

Rusden  v.  Pope,  L.  Eep.  3  Ex.  269 ;  18  L.  T.  Eep. 
N.S.651;  3Mar.LawCa8.0.S.91; 

8pUdt  y.  Bowles,  10  East.  279 ; 

TatesY.  Cox,  17  W.  B.  20; 

Boss  v.  Hopkinson,  18  W.  E.  725 ; 

Webster  v.  Welster,  31  Beav.  393 ;  6L.  T.  Eep.  N.  S. 

Feltham  v.  Clark,  1  De  G.&Sm.  307. 

Cotton,  Q.O.  and  Qwming  Moore,  for  the  bank, 
contended  that  their  mortgage  carried  with  it  the 
right  to  the  freight,  and  that  they  were  in  the 
position  of  mortgagees  without  notice.  They 
cited, 

Kemp  V.  Clarh,  12  Q,  B.  647. 

Olaese,  in  reply. 

The  Vicb-Ohancblloe. — ^The  point  which  I  have 
to  decide  is  probably  one  of  considerable  impor- 
tance on  a  point  of  mercantile  law,  but  I  cannot 
say  that  I  feel  much  doubt  about  it.  In  the  year 
1866  Mary  Wilson,  a  widow  lady  of  Liverpool,  had 
a  son  Joseph  Wilson,  who  traded  as  a  merchant  in 
that  town.  He  had  dealings  with  the  defendants, 
the  Union  Bank  of  Liverpool.  I  collect  that  he 
was  in  considerable  straits  for  money,  and  he 
therefore  applied  to  the  bank  to  make  him  advances 
upon  security.  He  was  the  sole  owner  at  that 
time  of  a  ship  named  the  Kenilworth,  which  was 
upon  her  outward  voyage  to  Calcutta.  His  mother, 
the  plaintiff,  was  part  owner  of  another  ship  called 
the  M^uge.  In  order  to  improve  the  position  of 
the  bank,  and  to  induce  them  to  make  more  ad- 
vances to  Joseph  Wilson  than  they  would  other- 
wise have  done,  he  applied  to  his  mother  to  give 


them,  by  way  of  collateral  security,  as  the  bill  sets 
out,  her  interest  in  the  ship  named  the  Refuge,  Now 
that  collateral  security,  I  rather  collect,  meant  a 
security  in  addition  to  the  security  upon  the  ship 
Kenilworth ;  but  I  af^pree  with  Mr.  Glasse  in  this — 
I  do  not  think  it  is  distmctly  brought  home  to  the 
plaintiff  that  she  did  know  of  the  fact  of  the  ship 
Kenilworth  being  mortgaged  to  the  bank ;  that  is 
not,  as  far  as  I  can  find  out,  distioctly  proved, 
although  I  am  bound  to  say  J  think  there  is  very 
little  doubt  of  the  fact.  It  is  stated  that  it  was  a 
collateral  security,  and  what  collateral  security  it 
was,  except  a  collateral  security  of  the  ship  Kenil' 
worth,  I  am  unable  to  discover.  But,  however, 
that  was  on  the  15th  May  1866.  The  case  is  that 
Joseph  Wilson,  being  the  sole  owner  of  the  Kenil- 
worth, mortgaged  it  in  the  usual  way  to  the  bank 
as  a  security  for  whatever  might  become  due  from 
him  to  them.  That  mortgSige,  of  course,  would 
not  be  available  without  registration;  but  it  is 
stated  by  the  answer  that  it  was  duly  registered. 
The  date  is  not  stated,  but  Mr.  Cotton  has  stated 
(and  I  snppose  it  is  not  much  in  dispute,  if  at  all) 
that  the  date  of  the  registration  was  the  18th 
May,  three  days  after  the  mortgage.  Now  then,  on 
the  18th  May,  at  all  events,  the  bank  had  a  complete 
mortgage  on  the  ship  Kenilworth ;  but,  three  days 
before  the  mortgage  of  the  ship  KenHworih,  the 
plaintiff,  Mrs.  Wilson,  had  taken  m)m  her  son  an  in- 
strument in  this  form :  [The  yice-Chancellor  read 
the  deed  of  assignment  above-mentioned,  andoon- 
tinued :]  This  instrument  gave  her,  in  the  most 
ample  manner,  security  on  the  freight  to  be  earned 
by  the  ship  Kenilworth.  There  is  no  dispute  be- 
tween the  parties — at  least  the  bank  does  not  raise 
any  question — as  to  the  right  to  the  outward 
freight  from  Liverpool  to  Calcutta.  I  take  it  that 
that  is  because  it  is  stated  by  Joseph  Wilson  that 
the  whole  of  the  cargo  belonged  to  himself;  and 
therefore,  being  the  owner  of  the  ship,  and  also 
being  the  owner  of  the  cargo,  no  freight  would 
have  to  be  paid.  Of  that  &ct  I  collect  the  hank 
were  aware,  at  all  events  they  admit  it ;  they  do 
not  set  up  any  daim  to  the  outward  freight.  But 
what  is  in  dispute  between  the  parties  is  the  rifiht 
to  the  homewa^  freight,  the  freight  earned  by 
the  ship  Kenilworth  on  the  return  voyage  from 
Calcutta,  not  to  Liverpool,  but  to  Marseilles  which 
was  her  port  of  destination  on  her  return  voyage. 
Now  then,  is  the  plaintiff,  as  assignee  of  the 
freight,  or  are  the  defendants,  as  mortgagees  of 
the  ship,  entitled  to  this  homeward  freight  P  That 
freight,  like  any  other  property — freignt  not  yet 
earned,  for  it  is  the  case  here  that  the  freight  was 
not  yet  earned,  the  ship  being  on  her  outward 
voyage,  and  not  on  her  homeward  voyage,  in  re- 
snect  of  which  the  charter-party  was  not  entered 
into— may  be  the  subject  of  assignment  in  equitg^, 
cannot  be  disputed,  and  has  not  been  disputed  in 
this  case.  Therefore,  so  far  as  this  question 
depends  on  the  right  of  the  assignee  to  the  freight, 
the  title  of  the  pluntiff  is  perfectly  clear,  because 
she  had  an  assignment  of  it  for  value,  and  that 
assignment  would  operate  on  the  freight  whan  it 
was  afterwards  earned.  So  far  the  case  is  free 
from  any  difficulty.  But  then  the  contest  is  be- 
tween the  plaintiff  as  the  assignee  of  the  freiffbt, 
and  the  defendants  as  mortgagees  of  the  ship. 
Then,  what  is  the  position  of  the  mortangee  of  a 
ship  P  First  of  all,  before  I  go  to  that,  I  will  dis- 
pose of  the  qaestion  whether  the  defendants  had 
or   had   not,   notice  of    the    d^    of   the    12th 
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May,  when  they  took  the  piortgage  of  the  15th 
May,  becanse,  if  they  had  notice  that  the 
plaintiff  was  the  assignee  of  the  freight  to  be 
earned  by  the  ship  either  on  the  ontward  voyage 
or  on  the  homeward  voyage,  there  is  an  end 
of  their  title,  and  conseqaently  that  point  has 
been  contested,  and  considerably  contested, 
whether  Uiey  had  or  had  not  notice.  Now  upon 
that  snbjeot,  considering  all  the  surrounding 
droumstances,  I  entirely  agree  with  Mr.  Cotton's 
observations  that  it  was  the  bounden  duty  of  this 
lady  or  her  agent,  considering  the  circumstances 
of  this  transaction  altofl:ether,  to  |^ve  notice  of  it 
when  the  collateral  security  was  given.  I  can  only 
come  to  the  condusiqp  that  she,  or  those  who 
were  acting  for  her,  did  know  of  the  transaction 
with  the  bank,  and  therefore  it  was  their  bounden 
duty  to  give  notice  to  the  bank  that,  in  taking  the 
mortgage  of  the  ship,  they  were  not  to  have  all 
ordinal^  rights  of  a  mortgagee  of  a  ship,  but  that 
the  freight  of  the  then  voyai^e,  that  is,  whatever 
the  ship  misht  earn  before  she  came  back  to 
the  port  of  her  return,  was  already  pledged  to 
the  plaintiff.  Was  such  notice  given  or  not? 
Joseph  Wilson  says  it  was.  He  is  the  only  witness 
who  proves  the  fact.  Now,  first  of  all,  I  must  look 
on  Joseph  Wilson's  evidence,  under  the  circum- 
stances, with  considerable  doubt.  He  was  evidently 
under  a  bias  to  do  the  best  he  could  for  his  mother. 
The  correspondence  shows  he  was  anxious  to  do 
that  after  the  money  was  gone,  and  I  must  look 
upon  his  evidence  with  grave  doubt.  But  the 
fact  of  that  notice  having  been  given  is  most  posi- 
tively and  distinctly  denied  by  the  defendant  James 
Wilson,  who  was  the  manager  of  the  bank,  in  his 
answer.  I  think  his  statement  is  completely  con- 
firmed by  Joseph  Wilson,  because  the  important 
period  as  to  his  n6tice  having  been  given  or  not,  was 
on  or  before  the  15th  May ;  and  Joseph  Wilson's 
statement  is,  that  on  the  16th,  not  in  a  business-like 
manner,  but  to  Mr.  James  Wilson  as  he  came  out 
of  the  bank,  he  mentioned  that  he  had  already 
mortgaged  the  freight.  But  the  16th  was  too 
late ;  the  bank  had  advanced  their  money  or  given 
credit  for  it  on  the  15th.  I  am  therefore  satisfied, 
on  the  weight  of  evidence,  that  no  notice  what- 
ever of  this  assignment  of  freight  was  given  to  the 
bank,  and  they  are  therefore  in  possession  as 
mortgagees  of  the  ship,  whatever  title  that  may 
give  them  without  any  notice  whatever  of  any 
prior  incambrance  on  the  ship  or  the  freight. 
Then  what  is  the  position  of  a  mortgagee  of  a 
ship?  I  take  it  that  there  is  a  perfect  analogy 
(and  oases  have  been  cited,  and  very  important 
ones,  to  that  effect)  between  the  mortgagee  of 
land  and  the  mortgagee  of  a  ship.  We  know 
perfectly  well  that  a  mortgagee  of  land  has  a  right, 
bom  the  very  day  of  his  mortgage,  to  receive  the 
rents.  We  also  Imow  that  if  he  does  not  choose  to 
enter  into  possession,  or  give  notice  to  the  tenants, 
but  regards  his  security  as  sufficient,  and  allows 
the  mortgagor  to  receive  the  rents,  those  rents 
can  never  be  reoovered  back  a^^ain  as  rents.  The 
mortgagor  has  a  continuing  right  to  receive  the 
rents  until  the  right  is  intercepted  by  some  act  on 
the  part  of  the  mortgagee,  and  the  payment  of  the 
rents  by  the  tenants  to  the  mortgagor,  notwith- 
standing the  mortgage,  is  perfectly  valid  and 
binding.  So  1  take  it  to  be  perfectly  clear  that  the 
mortgagee  of  a  ship  has  a  oontinuing  right  to 
reoeive  all  the  earnings  of  a  ship,  that  is,  the 
freight,  either  under  a  charter-party  or  without  a 


charter-party ;  he  is  entitled,  just  like  the  mort- 
gagee of  land,  whenever  he  thinks  fit,  to  enter 
into  possession;  and  if  the  ship  has  earned  money, 
he  has  a  right,  before  the  goods  are  delivered 
in  respect  of  which  that  money  is  earned,  to 
give  notice  to  the  consignee,  the  person  having 
to  pay  the  freight,  or  to  the  charterer,  who 
may  be  a  perfectly  distinct  person,  and  ordi- 
narily is  perfectly  distinct  from  the  one  who 
has  to  receive  the  goods,  that  he  requires  the 
freight  to  be  paid  to  him.  Now  this  is  very 
distinctly  laid  down  in  many  cases,  and  all  agiee 
upon  it,  but  the  recently  decided  case  of  Broion  v. 
Tanner  (attp.)  shows  it  clearly.  It  is  quite  true, 
as  Mr.  Glasse  stated,  that  that  case  arose  upon  the 
question  of  an  assignment  of  a  freight  subsequent 
to  the  mortgage  of  the  ship ;  but  in  deciding  that 
case  the  present  Lord  Ohancellor,  then  Lord  Justice, 
said,  "  It  is  now  settled  beyond  all  dispute  that  the 
mortgagee  of  a  ship  becomes  entitled  to  all  the 
rights,  and  liable  to  all  the  debts,  of  an  owner  from 
the  time  of  his  taking  possession.  Amongst  the 
rights  so  accruing  to  him  is  that  of  receiving 
all  freight  remaining  due  when  possession  is 
taken."  In  Busden  v.  Pope  {su^,),  where  there 
was  a  difference  of  opinion,  three  of  the  learned 
judges  being  of  one  opinion,  and  Bramwell,  B. 
being  of  another,  Martin,  B.  expresses  himself 
thus — *'  Now  it  has  been  held  for  many  years,  and 
frequently  decided,  that  the  effect  of  a  mortgage  of 
a  ship,  under  a  contract  for  earning  freight,  is  to 
transfer  the  freight  to  ttie  mortgagee.  The  freight 
beoomes  his  property  as  a  ckoae  in  ctotion,  and 
the  case  of  Kerswill  v.  BUhop  (2  0.  &  J.  529}  is  a 
direct  decision  to  this  effect.  But,  in  analogy  to 
the  case  of  real  property,  it  is  rightly  held  that 
though  the  mortgagee  takes  the  accruing  freight  as 
his  property,  yet  payment  to  the  mortgagor  is  good 
payment.  If,  however,  the  mortgagee  intervenes 
at  any  time  before  payment,  he  has  a  right  to  do 
so :  he  asks  for  his  own  property."  That  is  like 
the  rent  of  land,  which  is  the  mortgagee's  own 
property,  if  he  chooses  to  oonsider  it  so.  So  the 
freight  earned  by  a  ship  is  his  own  property 
if  he  chooses  to  receive  it.  Then  Martin  B. 
continues,  "What  entitles  him  to  receive  the 
freight  is  the  communication  of  the  fact  that  he 
is  mortgagee,  and  that  he  claims  it  as  such; 
and  taking  possession  is  only  one  mode  of 
oommunicating  the  fact.  I  entirely  dissent  from 
the  proposition  that  he  is  entitled  because  he  does 
any  act  in  earning  the  freight,  for  he  usually  does 
nothinp^ ;  and  it  has  been  frequently  pointed  out 
that  his  right  depends,  not  on  contract,  but  on 
property.  I  think  the  law  on  this  point  is 
beyond  doubt."  Ohannell,  B.,  says,  **  Now,  it  is 
true  that  some  cases  use  the  expression  that  the 
ship  must  be  earning  freight,  but  I  take  it  to  be 
clear  that  the  freight  passes  with  the  assignment  of 
the  ship,  and  though  to  enable  the  mortgagee  to 
establish  his  right  to  the  f  reisrht,  it  is  necessary 
that  he  should  do  some  act,  yet  as  soon  as  he  does 
an  act  to  show  that  the  mortgagor  is  not  his  agent, 
he  ia  immediately  entitled  to  have  it  paid  to  mm." 
The  Lord  Chief  Baron  also  says.  The  law  is 
established,  that  the  mortgagee  of  a  ship  takes  at 
onoe  under  his  mortgage  all  the  rights  of  the 
mortgagor,  except  the  right  to  be  paid  freight,  and 
to  that  he  is  not  entitled  till  he  enters  into  posses- 
sion, or  does  something  equivalent  to  it."  The 
same  law  is  laid  down  by  the  Master  of  the  Bolls 
in  the  case  of  Lindsay  v.  Qibhi  (iup.),  whioh  has  j 
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been  so  much  relied  upon  by  Mr.  Glasse  and  Mr. 
Wintle,  but  in  whioh,  I  confess,  I  fail  to  find  a 
single  line  in  the  slightest  degree  faTonrable  to 
their  case.  There  the  case  depended  upon  a  gross 
omission  of  a  mortgagee  of  a  ship  to  register  his 
mortgage.  I  have  already  pointed  out  that  on  the 
18th  May  there  was  no  valid  mortgage  given  until 
the  mortgage  was  registered;  but  on  the  18th  May 
it  was  registered,  and  then  the  title  of  the  mort- 
gagee was  in  every  respect  complete.  In  the  case 
of  Lindsay  v.  Qibbs  it  all  tamed  on  the  omission  of 
the  mortgagee  to  register,  and  the  right  to  the 
freight,  and  the  question  was  whether  the 
right  to  the  freight  was  in  the  mortgagee, 
or  in  the  mortgi^or  until  registration.  The 
Master  of  the  KoUs  says  that  those  who 
claimed  under  the  mortgage  before  registration 
were  entitled  to  it,  and  that  the  mortgagee  could 
only  have  a  title  as  from  the  time  he  registered  his 
security.  It  does  not  go  beyond  that.  The  Master 
of  the  Bolls  lays  down  the  rule  in  much  the  same 
way  as  all  the  other  judges,  that  the  mortgagee  of  a 
ship  is  entitled  to  the  freight.  Now,  then,  what 
was  done  in  this  caseP  The  ship  was  on  her 
homeward  voyage.  Joseph  Wilson  had  failed  in 
the  month  of  June,  and  compounded  with  his 
creditors,  and  a  deed  was  executed  in  that  month 
of  June,  that  is,  a  month  after  this  security  was 
given.  The  parties  knew  perfectly  well  that  this 
ship  was  about  to  arrive.  They  sent  out,  and  Joseph 
Wilson,  who  was  very  anxious  after  this  failure, 
naturally,  to  do  all  he  could  for  his  mother,  to 
reimburse  her  the  money  and  the  risk  which  she 
had  incurred  for  him,  sends  out  an  ap;ent  to  Mar- 
seilles. A  great  many  letters  are  written  by  both 
parties,  and  arrive  at  Marseilles,  are  sent  to 
the  consulate,  and  there  remain  until  the  captain  of 
the  ship  comes  into  Marseilles  and  receives  them. 
But  in  the  mean  time  the  bank  were  not  inactive. 
They  were  desirous  of  realising  all  they  could,  and 
they  sent  out  to  a  very  active  agent,  a  very  intelli- 

gent  man,  and  a  man  who  appiears  to  have  done  his 
usiness  remarkably  well,  for  he  was  not  satisfied 
with  going  on  board  the  ship  when  she  came  into 
port,  but  he  actually  sent  out,  before  the  ship  got 
into  port,  an  agent,  who  boarded  the  ship.  The 
ship  went  ashore,  she  was  stranded  in  fact,  and 
there  remained  two  or  three  days.  At  length  she 
came  into  port,and  then,f  or  the  first  time,the  captain 
goes  to  the  consulate  and  receives  the  plaintiff's 
letters.  But  in  the  mean  time,  to  my  mind  it  is  clear, 
the  defendants  had  done  everything  they  could 
possibly  have  done  to  take  possession  of  the  ship. 
1  do  not  think  it  material  whether  they  took 
possession  of  the  ship  or  not,  because  as  owners 
of  the  ship,  being  mortgagees  of  the  ship  without 
notice,  they  had,  in  my  opinion,  a  clear  prior  title 
to  the  plaintiff.  They  had  a  right  at  any  time, 
until  the  money  was  paid  which  was  owing  by  the 
mortgagors,  to  intercept  it,  and  say  that  that 
mone^  must  be  paid  to  them.  That  was  quite 
su£Scient  in  m^  opinion,  before  the  money  was 
paid,  because  it  was  arranged  most  reasonably 
afterwards  between  the  parties  that  a  certain  house 
in  Marseilles  should  receive  the  money  without 
prejudice  to  any  question,  and  the  money  has  been 
deposited.  Now,  under  these  circumstances,  it 
appears  to  me  perfectly  clear  that  the  mortgage 
of  the  ship  without  notice  of  any  assignment  of 
the  freight,  carries  with  it  the  absolute  right  to 
receive  the  freight.  It  is  in  vain  for  the  mortgagee 
of  the  freight,  who  has  allowed  the  mortgage  of 


the  ship  to  take  place  without  notice,  to  set  up  any 
claim,  and  it  appears  to  me  in  this  case  that  the 
mortgagees,  the  bank,  have  done  all  they  possibly 
could.  It  is  very  true  that  the  Master  of  the  Bolls 
in  the  case  of  Lindsay  v.  Qibbs,  says  that  where 
there  is  a  charter-party,  inc|uiries  should  be  made, 
and  notice  should  be  given.  I  am  disposed 
to  think!  that  that  is  rather  a  dangerous  doctrine, 
because  I  think  the  mortgagee  of  a  ship  has  a 
right  to  say,  "  I  am  going  to  take  the  ship ;  I  am 
going  to  realise  my  security :  I  know  nothing  of 
anything  whatever  besides,  for  nobody  has  given 
me  any  notice."  I  am  rather  disposed  to  think 
that  if  he  tfdses  a  mortgage  of  the  ship  and 
registers  it,  he  is  not  boui^d  to  make  any  further 
inquiries.  But,  however,  the  Master  of  the  Bolls 
says  that  when  he  knows  there  is  a  charter-party 
he  should  inquire  of  the  charterer  whether  he  has 
received  notice  of  any  incumbrance.  That  may  be 
so,  but  it  was  impossible  for  these  defendants  to 
do  that,  because  there  was  no  charter-party.  The 
ship  was  on  her  outward  voyage  with  a  cargo 
which  was  solely  the  property  of  Joseph  Wilson. 
He  could  not  give  notice,  and  had  no  opportunity 
of  doing  so;  they  knew  nothing  of  the  charterer  at 
Calcutta ;  they  seem  to  have  done  everything  they 
reasonably  could,  whilst  the  plaintiff,  unfortunately, 
by  her  agent,  omitted  to  do  that  very  plain  duty 
which  devolved  upon  her ;  that  is  to  say,  having 
taken  this  mortgage  of  the  freight  on  the  12tb 
May,  she  omitted  to  give  notice  to  the  mortgagees 
of  the  ship  until  three  days  afterwards,  of  which 
mortgage  I  must  assume  she  was  aware.  Under 
aU  these  circumstances,  therefore,  I  am  sorry  to  be 
obliged  to  come  tcthe  conclusion  that  the  plaintiff 
wholly  fails,  and  consequently,  that  the  bill  must 
be  dismissed  with  costs. 

Solicitors  for  the  plaintiff,  FiMt  Bosooe,  Fields 
and  Francis,  for  Bateson,  Bobinson,  and  Morris, 
Liverpool. 

SoUcitors  for  the  Bank :  Edwards,  Layton,  and 
Jaques,  for  BadeUffe  and  Layton,  Liverpool. 

COVBT  OF  QVSEir'S  BSITCK. 

Reported  Vy  J,  Shobtt  tnd  M.  W.  McEbllab,  Bviia»ff 
Buxisten-at-Law. 

Friday,  Jan.  26, 1872. 

Geifel  and  othebs  v.  Smith  aitd  another. 

Oharier-party — Besiraint  of  princes — Blockade  of 

?ort  of  discharge — ImpossibiUly  of  performance, 
lochade  of  the  port  of  disHnation,  of  which  there 
is  no  chance  of  termination  within  a  reasonable 
time,  operaies  <m  a  dissolution  of  an  executory 
control  of  c^eightment  containing  the  exertion, 
restraints  of  princes  and  rulers,  cmd  where  the 
shipowner  obtains  intelligence  of  the  existence  of 
the  blockade  after  the  contract  is  made,  but  whilst 
it  is  sttU  executory,  and  before  he  has  laden  his 
cargo,  he  is  justified  in  treating  the  contract  as  an 
entire  contract  to  load  and  carry  to  the  port  of 
destination,  and,  as  such,  impossible  of  perform" 
a/nce,  and  is,  therefor  e,  not  bound  to  perform  part 
of  the  contract  by  proceeding  to  load  his  cargo. 
To  a  declaration  for  a  bream  of  a  charter-party 
whereby  the  defendants  agreed  that  their  shtp 
shovld,  with  aU  convenient  speed,  proceed  to  a 
spout  as  directed  by  the  plaMiffs,  and,  having 
there  loaded  a  cargo  of  coals,  should,  as  soon  as 
wind  and  weather  permitted,  proceed  to  Ham* 
burg  and  there  deliver  the  same  **  restraints  of 
princes  and  rulers"  (amongst  other  things)  6«- 
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eepied,  the  defendants  pleaded,  in  various  pleae, 
that  before  a/ny  hreaek  war  was  being  ca/rried  on 
between  Qermany  (wherein  the  said  port  of  Ham," 
bvrg  wa$  eiiuated)  and  France;  that  HambtMrg 
W€ubloekaded  by  the  French  fleete;  and  that  defen^ 
dante  were  ready  to  pefform  their  contract  so  far 
a$  they  were  not  hindered  and  prevented  by  any 
of  the  excepted  eoMsee, 
EM,  on  demurrer^  that  the  blockade  i<^a8  a  "re- 
atraint  of  princes  CMdrtdere"  and,  therefore,  that 
the  defendants  were  justified  in  refusing  to  carry 
out  the  contract.  The  performance  of  the  whole  fJin" 
divided  contract  being  rendered  impossible  by  one 
of  the  excepted  causes,  the  defendants  were  not 
bound  to  perform  a  poH  of  it,  vi»,,  the  loading  of 
the  ship,  (a) 
Demtjbbsb  to  pleas. 

Declaration  on  a  charter-party,  whereby  it  was 
agreed  between  the  plaintiffs  and  defendants  that 
the  defendants'  vessel  the  Martindale  being  tight, 
BCannoh,  and  strong,  and  every  way  fitted  for  the 
voyage,  shoald  with  all  convenient  speed  sail  and 
proc^  to  a  spent  as  directed  by  the  plaintiffs  or 
their  agent,  and  there  take  on  board  a  full  and 
complete  cargo  of  coals  not  exceeding  what  she 
could  reasonably  stow  and  carry,  over  and  above 
ber  tackle,  apparel,  provisions,  and  furniture,  and 
being  so  loaded,  the  captain  should  immediately 
call  at  the  office  of  the  plaintiffs  or  their  agents 
and  clear  with  them  at  the  Custom  House,  also 
sign  bills  of  lading  without  qualification  as  they 
present  them,  but  without  prejudice  to  the  said 
charter-party,  and  then  as  soon  as  wind  and 
weather  should  permit,  should  proceed  to  Ham- 
barg,  and  there  deliver  the  same  to  the  said 
freighters  or  assigns,  they  paying  the  freight  for 
the  same  at  a  certain  agreed  rate,  the  act  of  God, 
Queen's  enemies,  restraints  of  princes  and  rvXers, 
fire,  and  all  and  every  of  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatsoever 
nature  or  kind  during  the  said  voyage,  always 
excepted,  the  brokerage  of  2^  per  cent,  on  account 
of  freight  to  be  due  on  signing  the  said  charter- 
party,  and  in  case  of  the  breach  or  non-perform- 
aoce  of  the  said  charter-party,  the  defendants  or 
the  captain  to  pay  to  the  plaintiffs  lOOZ,  as  and  for 
liquidated  damages.  And  the  plaintiffs  say  that 
they  did  and  were  ready  and  willing  to  do  all  things, 
and  all  conditions  precedent  were  fulfilled,  and  all 
times  elapsed  necessary  to  entitle,  and  nothing 
happened  to  disentitle  the  plaintiffs  to  have  the 
defendants  observe  and  fulfil  the  terms  of  the  said 
diarter-party,  and  to  maintain  this  action  for  the 
breach  thereof  hereinafter  mentioned;  yet  the 
cefendants  before  any  breach  by  the  plaintiffs  of 
the  said  charter-party,  and  although  not  prevented 

(a)  This  question  was  oonsidered  by  Lord  Stowell  in 
The  Tutela  (6  C.  Bob.  177).  That  was  a  prize  oase,  the 
Teasel  having  been  seized  by  the  British  for  attempted 
hreaoh  of  blookade.  One  defence  set  np  that  the  master, 
although  be  had  remonstrated  with  the  shipper  against 
pnrsning  his  intended  voyage,  had  been  compelled  to  pro- 
ceed by  the  shipper,  as  he  had  signed  the  charter-party 
before  knowing  of  the  blookade.  In  giving  jndgment, 
Lord  Stowell  said :  **  He  (the  master)  seems  to  have  en- 
tertained no  doabt  upon  that  point  (the  blookade),  bnt 
to  have  acted  only  under  an  opinion,  that  because  he  had 
signed  the  charter-party  he  was  bound  to  proceed.  I 
conceive  the  law  is  not  so,  bat  that  he  wonld  have  been 
jostified  in  refusing  to  go  on.  As  in  iJl  other  contracts 
that  become  illeffal,  he  might  have  protested  against 
being  anv  longer  bonnd  by  the  charter-party."  The  ship 
was  eooaemned. 

See  also  The  laabeUa  Jacobina  (4  W.  Bob.  77).-'Ei>. 


I  by  any  of  the  said  expected  perils,  causes,  manners, 
or  things,  absolutely  refused  to  observe  and  fulfil 
the  terms  of  the  said  charter-party  and  to  let  their 
said  ship  take  or  carry  any  goods  of  the  plaintiffs 
to  the  said  port  of  Hamburg,  and  gave  notice  to 
the  plaintiffs  that  they  absolutely  refused  to  do, 
and  they  would  not  observe  or  fulfil,  and  absolutely 
renounced  the  said  charter-party,  and  wrongfully 
and  in  violation  of  the  said  charter-pirty,  dischars ed 
the  plaintiffs  from  directing  the  said  ship  to  sau  or 
proceed  to  any  spout,  and  from  other  wise  observing 
and  fulfilling  the  terms  of  the  said  charter  party, 
and  renounced  the  said  charter-party,  and  thereby 
wrongfullv  broke  and  violated  the  said  charter- 

garty,  and  by  reason  of  the  premises  the  plaintiffs 
Bcame  and  were  unable  to  nave  the  said  charter- 
party  observed  and  fulfilled  by  the  defendants,  and 
uselessly  incurred  great  expense  in  and  abodt  pro- 
curing citrgo  for  the  said  ship,  and  were  prevented 
from  sending  the  said  goods  to  Hamburg,  and  lost 
divers  large  profits,  &o. 

Pleas.  (5.)  That  after  the  making  of  the  said 
charter-party,  and  before  any  breach  thereof,  a 
war  was  being  carried  on  between  the  peoples  of 
Germany,  wherein  the  said  port  of  Hamburg  was 
situated,  and  the  peoples  of  France ;  and  the  said 
port  pf  Hamburg  was  then  blockaded  by  the  fieets 
of  France ;  and  her  Most  Gracious  Majesty  the 
Queen,  by  her  royal  proclamation,  enjoined  all  her 
subjects  to  maintain  a  strict  neutrality  between 
the  said  belligerent  peoples,  and  not  to  commit 
any  act  contrary  to  or  in  violation  of  the  law  of 
nations;  and  the  defendants  say  that  they  were 
and  are  British  subjects,  and  that  the  ship  was  a 
British  ship,  and  the  said  cargo  was  a  cargo  to  be 
carried  to  and  delivered  at  the  said  port  of  Ham- 
burgh. Wherefore,  the  further  performance  of  the 
said  charter-party  became  and  was  illegal,  and  the 
defendants,  as  they  lawfully  might,  refused  further 
to  carry  out  the  same.  (6.)  That  after  the  said 
charter-party  was  entered  into,  and  before  any 
breach  thereof  by  the  defendants,  a  state  of  war 
arose  andfexistea  as  in  the  last  plea  mentioned,  and 
the  said  port  of  BLamburg  became  and  was 
blockaded  by  the  French,  and  her  Majesty  the 
Queen  published  a  proclamation  as  aforesaid,  and 
thereupon  the  defendants,  having  notioeof  the  said 
blookade,  and  of  the  said  proclamation  of  her  Ma- 
jesty, refused  to  allow  the  said  ship  to  receive  a 
cargo  for  the  purpose  of  then  carrymg  the  same  to 
the  said  blockaded  port  while  the  same  was  so 
blockaded,  and  of  running  the  said  blockade  with 
the  said  cargo  for  the  purpose  of  delivering  the 
same  at  the  said  port  durine  the  continuance  of 
the  said  blaokade,  which  is  the  said  breach  com- 
plained of,  and  not  otherwise.  (7.)  That 
after  the  said  charter-party  was  made,  and 
before  any  breach  by  them  of  the  said 
charter-party,  a  state  of  war  existed,  and  the 
said  port  of  Hamburg  was  blockaded,  and  her 
Majesty,  the  Queen,  published  her  proclamation 
as  in  the  5th  plea  stated,  and  the  deiendants  say 
that  they  were  ready  and  willing  to  perform  the 
said  charter-party  on  their  part,  so  far  as  they 
might  lawfully,  and  so  £Eur  as  they  were  not 
hindered  and  prevented  by  any  of  the  said  ex- 
cepted causes;  and  the  defendants  say  that  the 
said  ship  could  not  have  received  a  car^,  nor  could 
the  said  charter-party  have  been  carried  out  and 
fulfilled  within  a  reasonable  time  in  that  behalf 
except  by  the  said  ship  reoeiving  a  oarso  for  the 
pur[X)8e  of  carrying  the  same  to  the  said  olookaded    j 
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port,  and  of  running  the  blockade  with  the  said 
cargo,  and  of  delivering  the  same  at  the  said  port 
whilst  so  blockaded;  wherefore  the  defendants 
refused  to  carry  ont  the  said  charter-party. 

The  plaintiffs  demnrred  to  these  pleas,  and  the 
defendants  joined  in  demurrer. 

Cohen  in  support  of  the  demurrer,  contended  that 
the  facts  stated  in  the  pleas  disclosed  no  defence  to 
the  action.  The  mere  fear  of  the  capture  of  their 
ship  did  not  justify  the  defendants  in  throwing  up 
the  contract  and  refusing  to  send  their  ship  to  the 
port  of  loading.  It  is  not  a  municipal  offence  by 
the  law  of  nations  for  a  neutral  to  carry  on  trade 
with  a  blockaded  port.  (The  Helen,  L.  Eiep.  1  Adm. 
&  Ecc.  1 ;  13  L.  T.  Rep.  N.  S.  305.)  Prize  courts 
have,  no  doubt,  decided  that  if  a  vessel  starts  with 
the  intention  of  ^oing  to  a  blockaded  port  for  the 
purpose  of  running  the  blockade,  she  is  liable  to 
be  captured ;  but  it  must  not  be  assumed  as  a  fact 
that  if  the  defendants'  vessel  had  left  Newcastle 
she  must  of  necessity  have  been  captured.  Re- 
straint of  princes  does  not  mean  fear  of  restraint. 
In  Hadley  v.  Clarke,  8  T.  R.  259,  where  the  de- 
fendants contracted  to  carry  the  plaintiff's  goods 
from  Liverpool  to  Leghorn,  and  on  the  vessel's 
arriving  at  Falmouth  in  the  course  of  her  voyage, 
an  embargo  was  laid  on  her  "  until  the  further 
order  of  council,"  it  was  held  that  the  embargo 
only  suspehded  and  did  not  dissolve  the  contract 
between  the  parties;  and  that  even  after  two  years, 
when  the  embargo  was  taken  off,  the  defendants 
were  answerable  in  damages  to  the  plaintiff  for 
the  non-performance  of  their  contract.  Lawrence, 
J.,  said :  "  It  was  incumbent  on  the  defendants, 
when  they  entered  into  this  contract,  to  specify 
the  terms  and  conditions  on  which  they  would 
engage  to  carry  the  plaintiffs'  goods  to  Leghorn. 
They  accordingly  did  express  the  terms,  and  abso- 
lutely engaged  to  carry  the  goods,  'the  dangers  of 
the  seas  only  excepted.'  That  therefore  is  the 
only  excuse  which  they  can  make  for  not  per- 
forming the  contract.  If  they  had  intended 
that  they  should  be  excused  for  any  other  cause, 
they  should  have  introduced  such  an  excep- 
tion into  their  contract.  In  Faradine  v.  J(me  (Al, 
27)  this  distinction  is  taken:  'Where  the  law 
creates  a  duty  or  charge,  and  the  party  is  dis- 
abled to  perform  it,  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law  will  ex- 
cuse him ;  but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any 
accident  b^  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract.'  So  in 
this  case,  there  was  one  accident  against  which  the 
defendants  provided  by  their  contract ;  they  might 
also  have  provided  against  an  embargo,  but  we 
cannot  vary  the  terms  of  this  contract ;  and  the 
defendant  must  be  bound  by  the  terms  of  the 
contract  that  they  have  made.  That  cose  decides 
that  an  impossibility  of  performing  the  contract 
for  even  two  years  will  not  rescind  it  altogether. 
An  authority  to  the  same  effect  is  Athi/nson  v. 
lUtchie  (10  East,  530).  There  the  master  and  the 
freighter  of  a  vessel  agreed  that  the  vessel  should 
p»roceed  to  St.  Petersburgh,  and  there  load  from 
the  freighter's  fnctor  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London  and  deliver 
the  same.  The  master,  after  taking  in  half  a 
cargo  at  St.  Petersburgh,  sailed  away  on  a  general 
rumour  of  a  hostile  embargo  being  laid  on  British 
ships  by  the  Russian  Gkyvemment,  and  it  was 


held  that  he  was  liable  in  damages  to  the  freighter 
for  the  short  delivery  of  the  cargo,  though  the  jury 
found  that  he  acted  bond  fide,  and  under  a  reason- 
able and  well-grounded  apprehension  at  the  time ; 
and    a    hostile    embargo   and    seizure    was,    in 
fact,  laid  on  six  weeks    afterwards.    This  case 
shows    clearly    that    fear   of    the    restraint    of 
princes  is  a  very  different    thing   from    actual 
restraint.      "No    exception,"    said   Lord    Ellen- 
borough,    C.  J.,    "  (of   a  private  nature  at  least) 
which  is  not   contained  in  the  contract  itself 
can  be  engrafted  upon  it  by  implication  as  an 
excuse  for  its  non-performance.    It  has  been  con- 
tended that  the  exception  contained  in  this  con- 
tract of  '  restraint  of  princes  and  rulers  during  the 
voyage,'  excuses  the  not  taking  on  board  a  com- 
plete cargo  in  this  case.    But  without  considering 
whether  this  provision  respecting    restraint    of 
princes,  <&c.,  be  at  all  applicable  by  way  of  excuse 
for  the  non-performance  of  this  part  of  the  master's 
stipulated  duty,  viz.,  the  taking  on  board  a  r«m- 
plete  cargo ;  yet,  at  any  rate,  the  restraint  meant 
must  be  an  actual  and  operative  restraint,  and  not 
a  merely  expected  and  contingent  one,  as  this  at 
most  only  was."    [Lush,  J. — ^There  was  there  only 
a  mere  apprehension  on  the  part  of  the  master. 
Here  there  was  an  actually  existing  blockade.] 
But  at  the  time  the  defendant  threw  up  the  con- 
tract there  was  only  a  fear  or  apprehension  that 
the  blockade  would  last  more  than  a  reasonable 
time.    Though  as  a  matter  of  fact,  the  blockade 
did  ultimately  last  an  unreasonably  Ions  time,  that 
cannot  excuse  the  defendant ;    an  event  ocour- 
ing  after  the  breach  of  contract  cannot  excuse  that 
breach.     Such  an  event  may,  no  doubt,  serioasly 
affect  the  question  of  damages,  and  may  possibly 
reduce  them  to  a  merely  nominal  sum,  but  it  cannot 
excuse  or  justify  the  throwing  up  of  the  contract. 
[CocKBURN,  0.  J. — ^When  it  is  perfectly  clear  to 
both  parties  that  the  blockade  must  last  a  longer 
time  than  either  of  the  parties  would  consider 
reasonable,  does  not  that  justify  the  defendants' 
refusal?]    That  would  no  doubt    be  so  if    the 
matter  were  perfectly  certain ;  but  it  is  not  stated 
that  it  was  clearto  both  parties,  and  at  the  time  of 
the  defendants'  refusal  to  go  on  with  the  contract 
it  could  not  be  said  to  be  clear  that  the  blockade 
would  have  lasted  beyond  a  reasonable  time.      In 
B^oenoe  v.  Ohodwick  (10  Q.  B.  517)  to  a  declaration 
alleging  that  plaintiff  had  shipped  on  board  de- 
fendant's ship  at  GKbraltar,  and  bound  for  London, 
calling  at  (jadiz,  certain  goods  to  be  carried  to 
London,  and  there  delivered,  the  act  of  Gk>d,  the 
Queen's  enemies,  fire,  all  and  eyery  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation, 
of  whatsoever  nature  or  kind  soever,  save  risk  of 
boats,  &c.,  excepted,  and  further  alleging  a  breach, 
the  defendant  pleaded  that  the  ship  in  the  coarse 
of  her  voyage  called  at  Cadiz,  and  was  then  within 
the  jurisdiction  of  the  officers  of  custems  there. 
and  of  a  certain  court  of  Spain ;  that  while  the  ship 
was  there,  the  goods  were,  according  to  the  law 
of  Spain,  lawfully  taken  out  of  the  ship  by  the  said 
officers,  against  the  will  and  without  the  default  of 
the  defendant,  on  a  charge  of  suspicion  of  their 
being  contraband,  according  to  the  law  of  Spain, 
and  were  confisca^d  by  a  decree  of  the  said  cx>urt 
upon  the  charge  aforesaid.    It  was  held  on  de- 
murrer that  this  plea  alleged  no  excuse  within 
the  express  exceptions  in  the  contract ;  that  the 
decree  of  confiscation  was  in  itself  no  answer,  and 
that  it  did  not  appear  to  have  beai   incarred 
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throngh  any  default  of  the  plaintiff.  ''In  my 
opinion/'  said  Lord  Denman,  G.  J.,  "  we  should  do 
Tery  iU  if  we  were  to  tamper  with  the  roles  of 
oonstroction  which  have  always  been  applied  to 
sooh  exceptions  (as  those  contained  in  the  con- 
tract). Those  rules  were  laid  down  originally 
with  reference  to  the  interest  of  the  individnais 
who  are  parties  to  these  contracts,  and  not  to  any 
notions  of  general  policy ;  and  they  are  rules  now 
well  understood.  I  will  merely  refer  to  the  judg- 
ment of  Lord  Ellenborough  in  Aihinaon  v.  Ritchie 
{ubi,  sup.),  which  completely  disposes  of  this  part 
of  the  argument."  Patteson,  J.,  observed,  \**  At 
what  time  the  law  was  made,  and  whether  the 
goods  were  contraband  per  se,  or  because  so  by 
lomething  done  or  omitted  in  respect  of  them,  we 
do  not  know.  But  I  disclaim  minute  considerations 
of  this  sort :  it  was  for  the  defendant  to  bring  him* 
self  within  the  exception  in  his  contract ;  and  he 
has  not  done  so."  So  Wightman,  J., "  The  defen- 
dant here  was  prevented  by  inevitable  necessity 
from  performing  his  contract.  But  he  might  have 
provided  in  his  contract  against  the  conseqaences 
of  BQch  a  contingency ;  be  has  not  done  so,  and  is 
witboat  excuse."  [Cockburn,  C.J. — ^The  act 
wbidi  caused  the  confiscation  was  one  done  in 
contravention  of  the  local  law :  it  did  not  come 
within  the  expression  "  restraint  of  princes,"  which 
is  applicable  to  acts  of  state.]  That  was  not  the 
raiio  decidendi  in  that  case,  but  rather  that  im- 
possibility of  performance  resulting  from  inevitable 
neoessity  does  not  excuse  the  breach  of  contract  to 
deliver  the  goods.  The  law  on  the  subject  is  thus 
stated  in  L^ke  on  Contracts,  p.  361 :  '*  Where  the 
performance  of  the  promise  becomes  absolutely 
mipossible  subsequently  to  the  makins  of  the 
contract,  and  there  is  no  express  provision  in  the 
igreement  to  meet  such  an  event,  the  general  rule 
seems  to  be  that  the  contract  remains  binding 
notwithstanding  the  supervening  impossibility. 
This  is  a  rule  of  constructicm  founded  on  the 
grammatical  meaning  of  the  general  undertaking 
contained  in  the  agreement,  but  it  gives  way  to 
an  implication  of  a  contrary  intention.  .  .  .  Ac- 
cordingly it  has  been  frequently  laid  down  to  the 
effect  Uiat  where  there  is  an  absolute  contract  to 
do  a  thing,  not  in  itself  unlawful,  the  contractor 
must  peiiorm  it  or  pay  damages  for  not  doing  it, 
although  in  consequence  of  unforeseen  accidents, 
the  penormanoe  of  his  contract  has  become  un- 
expectedly burthensome,  or  even  impossible." 
Blackbubk,  J. — In  the  present  case  there  is 
both  an  exception  of  restraint  of  princes  and  an 
iotnally  existing  restraint  of  princes.  There  was 
P'  *her  in  Spence  v.  Ohodunck,']  It  is  submitted 
tfawc  there  was  no  restraint  of  prinoes  in  the 
present  case  which  could  justify  the  defendants' 
oreach  of  contract.  It  is  not  easy  to  see  how  a 
blockade  can  be  so  considered  any  more  than  an 
actual  embargo,  and  that  has  been  held  not  to 
excuse  the  breach  of  contract.  [Blackburn,  J. — 
Bat  is  not  an  embargo  a  restraint  of  princes  as  far 
ts  it  goes  P]  Undoubtedly  as  far  as  it  goes ;  and 
it  is  not  contended  that  the  defendants  would  not 
have  been  justified  in  refusing  to  carry  the  goods 
at  once,  if  the  plaintiffs  had  insisted  on  their  doing 
sa  What  is  msisted  on  is,  that  they  were  not 
justified  in  throwing  up  the  contract  before  a 
reasonable  time  had  elapsed.  [Cockburh,  J.— 
Where  there  is  no  good  m  waiting,  cannot  the 
natter  be  treated  as  if  a  reasonable  time  had 
^psed  P]    The  reecission  of  the  contract  must  be 


by  consent  of  both  parties.  Suppose  it  had  turned 
out  that  the  blockade  was  put  an  end  to  in  a  short 
time,  and  the  contract  could  then  be  performed 
within  a  reasonable  time,  would  the  defendant  be 

i'ustified  in  doing  what  he  did  P  If  not,  why  should 
le  be  excused,  because  it  turned  out  afterwards 
that  the  blockade  did  last  an  unreasonable  time  P 

Wathin  Williams  (with  him  Blake  Steele)  for  the 
defendant.  —On  the  substantial  question,  as  it  ap- 
pears on  the  ddblaration  and  pleas,  it  is  submitted 
that  the  defendants  have  shown  a  good  defence  to 
the  plaintifiFs'  claim.  The  contract  is  an  entire 
one,  to  proceed  to  Newcastle,  and  thence  carry 
a  cargo  of  coals  to  Hamburg;  and  the  breach 
alleged  is  that  the  defendants  wrongfully  discharged 
the  plaintiffs  from  the  contract.  The  defendants 
acknowledge  the  making  of  the  contract,  but  say 
that  before  any  breach  of  it  a  war  broke  out 
between  France  and  Grermany,  the  port  of  Ham- 
burg was  blockaded  and  it  became  practically  impos- 
sible for  them  to  go  there  without  running  them- 
selves against  the  blockade.  If  it  were  provefl  that 
the  defendants  had  gone  to  Newcastle  and  loaded, 
and  then  said,  **  we  will  not  go  further  as  we  cannot 
do  so  without  rendering  ourselves  liable  to  capture," 
that  would  be  a  complete  justification  of  their  con- 
duct. The  case  is  thus  reduced  to  this  narrow  point, 
whether  in  a  contract,  which  is  one  entire  contract, 
if  an  impediment  arises  which  excuses  or  pre- 
vents the  performance  of  the  entire  contract,  the 
defendant  is  nevertheless  bound  to  go  through  the 
intermediate  stages  merely  in  order  to  brine  him- 
self face  to  face  with  the  impediment  which  pre- 
vents him  ^ing  further  and  completing  his  oon- 
tract  P  It  IS  submitted  that  he  is  not  bound  to  do 
so  by  law  any  more  than  by  common  sense.  This 
follows  as  a  corollary  from  the  decision  in  Hochster 
V.  De  la  Tour  (2  El.  &  Bl.  678).  If  it  is  dear  that 
the  initial  steps  would,  if  taken,  be  in  the  end 
nugatory,  the  law  will  not  compel  a  person  to 
take  them.  In  Avery  v.  Bowden  (5  El.  &  Bl. 
714;  in  eiror  6  El.  &  Bl.  953)  the  defendant, 
by  charter-party,  agreed  to  load  a  cargo  on 
plaintiff's  ship  at  Odessa,  and  to  a  count  for  not 
loading  the  defendant  pleaded  that  before  cause  of 
action  arose  war  was  declared  between  Bussiaand 
Oreat  Britain,  which  rescinded  the  contract.  It 
appearing  that  after  the  ship  had  arrived, 
and  before  declaration  of  war,  defendant's  agent 
had  repeatedly  told  Uie  master  that  he,  the 
agent,  had  no  cargo  for  the  ship  and  that  he  had 
better  go  away ;  but  the  master  continued  to  re- 
quire a  cargo  till  the  declaration  of  war  was  known 
at  Odessa,  which  was  before  the  ship's  laying  dava 
had  expired.  It  was  held  that  the  refusal  of  the 
agent  before  the  time  for  loading  had  expired,  not 
being  acted  on  as  a  renunciation  of  the  contract, 
was  not  a  cause  of  action,  and  that  the  plea  was 
therefore  proved.  There  are  authorities  to  the 
effect  that  the  mere  existence  of  a  blockade  of  it- 
self dissolves  the  charter-party.  In  8eoU  v.  Libhy 
2  Johnson's  Beports  (New  York  Supreme  Court)* 
336,  it  is  stated  in  the  marginal  not«  that  '*a 
blockade  of  the  port  of  destination  dissolves  the 
charter-party  and  all  claim  for  freight  under  it  is 
gone."  It  is  laid  down  in  Abbott  onShipping,  11th 
edit.  (p.  458)  referring  to  this  case, "  With  respect 
to  blockade  of  the  port  of  destination,  it  has  been 
decided  by  the  Supreme  Court  of  New  York  that 
it  operates  a  complete  dissolution  of  the  contract. 
That  decision  proceeded  on  the  broad  ground  that 
what  has  become  unlawful  by  the  general  law  of  ^t 
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nations  cannob  be  lawfully  done  by  the  subjects  of 
any  particular  state,"  It  must  be  confessed,  how- 
ever, that  the  case  hardly  bears  out  the  broad  pro- 
position based  upon  it :  the  decision  merely  being 
that  a  shipowner  who,  owing  to  blockade  oE 
the  port  of  destination,  has  not  delivered  the 
cargo,  has  not  earned  freight.  The  facts  of  the 
case  were  that  a  vessel  was  chartered  on  a 
voyage  from  New  York  to  St.  Domingo 
and  back  to  New  York,  the  charterer  to  pay  an 
entire  sum  for  the  whole  voyage  in  sixty  days 
after  the  retarn  of  the  vessel  to  New  York.  On 
arriving  in  sight  of  St.  Domingo,  the  vessel  was 
turned  away  by  a  British  cruiser  on  account  of  the 
ports  being  blockaded ;  and  the  vessel  therefore 
returned  to  New  York  with  her  original  cargo. 
The  owners  of  the  vessel  refusing  to  deliver  the 
cargo  until  the  freight  was  paid,  i\  was  held, 
in  action  of  trover  brought  to  recover  the 
goods,  that  no  freight  was  due.  The  blockade, 
in  the  present  case,  must  be  taken  to  be  an 
effectual  one.  "  The  rule,"  it  is  said  in  Abbott 
on  Shipping,  p.  461,  "  is,  that  after  knowledge  of 
an  existing  blockade,  it  is  not  lawful  to  go  to  the 
very  station  of  blockade  under  pretence  of 
inquiry.  Here  in  Europe,  where  the  different 
states  have  constant  intelligence,  and  may  be  said 
to  live,  as  it  were,  under  one  roof,  it  never  can  be 
permitted  that  a  f»hip  shall  sail  with  a  knowledge 
of  the  blockade,  under  pretence  of  further  inquiry 
at  the  spot  blockaded ;  and,  lingering  near  a  block- 
aded port,  when  it  shows  an  intention  of  entering 
the  port,  is  as  much  a  breach  of  the  blockade  as 
continuing  in  the  course  to  it  after  notification;" 
citing  the  Elizabeth  (1  Edw.  189.)  Had  the  defen- 
dants set  out  on  the  voyage  from  Newcastle  to 
Hamburg  they  would  have  run  almost  a  certain 
risk  of  capture  before  reaching  the  latter  port ; 
and,  where  a  contract  is  an  entire  one,  whatever 
excuses  a  person  from  performing  the  whole  of  it 
ought  equally  to  excuse  him  from  performing  a 
part.  In  Medeiros  v.  EUl  (8  Bing.  231)  the  evi- 
dence showed  that  the  blockade  had  ceased  to  be 
a  real  and  effective  one  long  before  the  charter- 
party  was  entered  into.  [Naylor  v.  Taylor,  9  B.  ife 
C.  718;  and  Hadley  v.  Clark  (sup,)  were  also 
referred  to.)  It  is  laid  down  in  Parsons'  Law  of 
Shipping,  p.  332,  that  "  If  a  blockade  be  formally 
notified  to  a  nation,  all  the  citizens  thereof  must 
take  notice  of  it  at  their  peril.  No  ship  is  bound 
to  enter  a  port  which  is  actually  blockaded.  If  the 
blockade  be  only  an  intention,  or  by  decree,  it  is 
only  what  is  called  a  paper  blockade;  and  it  is 
now  settled  that  it  is  no  breach  of  the  law  of 
nations  to  enter  the  port,  and  a  ship  might  insist 
upon  its  right  to  go  there,  and  a  shipper  might 
insist  that  the  ship  should  carry  his  cargo  thither. 
But  as  a  ship  is  bound  not  to  break  an  aotual 
blockade,  and  if  it  does  is  forfeited  by  the  law  of 
nations,  so  it  is  not  bound  to  incur  any  aotual  and 
substantial  danger  in  attempting  to  do  so,  if  the 
port  is  imperfectly  blockaded.  Nor  has  it  any 
right  to  incur  such  danger,  and  jeopardise  the 
cargo,  for  the  purpose  of  earning  its  freight.  And 
it  is  no  breach  of  Jaw  for  a  vessel  to  sail  for  a  port 
which  is  known  to  be  blockaded,  with  the  hope  of 
finding  the  blockade  terminated,  or  with  the  pur- 
pose of  waiting  at  sea  or  in  a  neighbouring  port, 
until  the  blockade  shall  terminate ;  a  ship,  there- 
fore, may  do  this.  But  we  should  doubt  whether 
a  ship  would  have  a  right  to  insist  upon  carrying 
a  cargo  to  a  blockaded  port  for  such  purpose,  or 


whether  a  shipper  could   insist  that  his    (»rgo 
should    be  carried,  unless  the  facts  were  such 
as  showed  clearly  that  the  blockade  would  con- 
tinue  only    for   a   short    time,   and    that    the 
sailing  on  such  a   voyage   for  such  a  purpose 
was  dearly  reasonable  and  prudent."    And  he 
adds  :  "  These  remarks  apply  to  the  case  where 
the  blockade   becomes    known    after   the   con- 
tract of  affreightment  is  made."  After  remarking 
that  the  danger  from  war  having  broken  out  be- 
tween other  countries,  neither  dissolves  nor  sus- 
pends the  contract,  he  adds  :  *'  Perhaps  it  would 
have  that  effect  if  it  became  imminent  and  extreme, 
so  as  to  make  the  execution  of  the  contract  involve 
the  certain,  or  even  the  probable  loss  of  ship  and 
cargo,"  as  was  the  case  in  the  present  instance. 
Pole  V.  Oeteovich  (9  C.  B.  N.  S.,  430)  is  also  an 
authority  in  favour  of  the  defendants'  contention : 
(HilU  V.  Sughrue,  15  M.  ifc  W.  263;   Paradine  v. 
Jane,  Alleyn's  B>ep.  26 ;  and   WiUiams  v.  Lloyd, 
Sir  Wm.  Jones'  Eep.  179,  were  also .  referred  to.) 
The  English  rule  of  law,  that  if  a  man  contracts 
unqualifiedly  to  do  a  thing,  he  must  do  it  or 
answer  in  damages,  no  matter  what  event  may 
occur  to  render  the  contract  impossible  of   per- 
formance, is  opposed  to  that  of  all  continental 
actions.  This  rule  is  thus  stated  by  Pothier  (torn.  iL 
p.  402.  edit.  1781—"  Oharte-partie."  s.  4,  §  98), 
says :  "  Neanmoins  si  avant  le  depart  du  vaisseau, 
sans  ile  fait  ni  la  faute  de  I'une  ni  de  I'autre  dea 
parties,  mais  par  quelque  accident  de  force  ma- 
jeure, ie  contrat  ne  pouvoit  plus  s'execnter,  il 
seroit  r^solu  de  plein  droit,  sans  qu'il  fut  beaoin 
qu'il  intervint  ancun  oonsentement  des  parties, 
L' Article  7,  du  Titre  dee  Ghartes-PaHxes  (Ordon- 
nance  de  la  Marine,  Louis  XIY.,  Lib.  III.    Dea 
Contrats  Maritimes,  tit.  1,  Art.  7)  en  contient 
un    example.       II    y   est    dit :    '  Si   avant    le 
depart   du   vaisseau   il    arrive   interdiction    de 
commerce,    guerre,   repr^sailles    ou   autrement, 
avco   le   pays   pour   lequel   il   etoit  destin^,  la 
charte-partie   sera   r^solue    sans   dommages   et 
interets  de  part  ni  d'autre.'    L'Equit^  de  oette 
disposition  est  evidente.      Cette  interdiction  de 
commerce  avec  le  pays  pour  lequel  ie  navire  etoit 
destin^,  empeche  que  la  charte-parte  ne  puisse 
etreexecut^,  et  par  consequent  oet  accident  doit 
la  resoudre  de  plein  droit,  aucune  des  parties  ne 
pent  pretend  re  centre  I'autre  des  dommages  et 
interets  pour  Tinexecution  du  contrat,  cette  inexe- 
cution  ne  ponvant  etre  impute   ^  aucane    dea 
parties."    The  present  case  comes  directly  within 
the  principle  of  Bailey  v  de  Oreepigny  (19  Lu  T. 
N.  S.  618 ;  L.  Eep.  3  Q.B.  180).    There  the  lessor 
of  premises  demised,  covenanted  with  the  lessee, 
that  neither  the  lessor  nor  his  heirs  or  assigns 
should,  during  the  term,  permit  any  messuage, 
dwelling  house,  &c.  (certain  specified  erections 
excepted),  to  be  built  on  the  ground  fronting  the 
demised  premises.    To  a  decfilration  alleging,  as  a 
breach  oi  this  covenant,  that  the  lessor  afterwards 
assigned  the  land  toa  railway  company,  who  erected 
on  the  ground  fronting  the  demised  premises  cer- 
tain buildings  not  amongst  those  excepted,  the 
lessor  pleaded  that  the  land  was  compulsorily  pur- 
chased by  the  railway  company  under  the  powers 
of  their  Act,  and  that  the  erections  complained  of 
were  such  as  were  reasonably  required  by  the 
company   for    the    purposes    of    their    under- 
taking ;  and  it  was  held  that  the  lessor  was  not^ 
under  the  circnmstanoes,  liable  for  breach  of  the 
covenant.  "  The  substantial  question  raised,"  said 
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Haimeii,  J.,  delivering  the  oonsidered  jad^^meDt  of 
the  coart,  "  is  whether  the  defendant  is  discharged 
from  bis  covenant  by  the  subsequent  Act  of  Par- 
liament which  put  it  out  of  his  power  to  perform 
it  ?  We  are  of  opinion  that  he  is  so  discharged,  on 
the  principle  expressed  in  the  maxim,  I^  non 
togit  ad  imposaihUia. 

Cohen  in  reply. 

GocKBURN,  O.J. — ^I  am  of  opinion  that  our  judg- 
ment ODght  to  be  for  the  defendants.  I  won't  sav 
that  the  pleas  are  all  and  every  one  of  them  suf- 
ficient to  raise  a  defence ;  but  the  main  question 
to  be  decided  is  whether,  upon  the  admitted  facts 
of  the  case,  the  plaintiff  is  entitled  to  recover. 
The  declaration  is  on  a  charter  party,  by  which  the 
defendants  agreed  to  proceed  with  all  oonveuient 
speed  to  Newcastle,  the  place  of  loading  the  coals, 
and  there  having  loaded  a  cargo,  to  proceed  as  soon 
as  wind  and  weather  would  permit  to  the  port  of 
Hamburg,  and  there  deliver  the  same,  "  the  act 
of  Grod,  Queen's  enemies,  restraints  of  princes," 
&G,,  ^xoepted.  The  pleas  show  that  after  the 
making  of  the  charter-party  war  having  broken 
oot  between  the  French  and  German  nations,  the 
French  Government  proceeded  to  declare  the  port 
of  Hamburg  to  be  blockaded,  and  followed  up  that 
declaration  by  an  effectual  blockade ;  and  the  ques- 
tion is  whether  that  broaght  about  a  state  of  things 
which  justified  the  defendants  in  throwing  up  the 
charter  party.  Now,  the  charter  party  contains 
stipulations  for  the  performance  of  several  things 
by  the  defendants.  They  were  first  to  go  to 
a  spout  and  load  a  cargo  of  coals  there ;  then  they 
were  to  proceed  to  Hamburg  as  soon  as  wind  and 
weather  should  permit,  and  there  deliver  the 
cargo.  Now  it  is  quite  true  that  the  defendants 
might  have  gone  to  a  spout,  and  there  loaded  a 
cargo:  there  was  no  obstacle  to  prevent  their 
doing  that  But  there  was  an  obstacle  in  the  way 
of  their  proceeding  thence  to  the  port  of  Hamburg. 
Now,  I  do  not  consider  it  necessary  on  the  present 
oocasion  to  consider  the  larger  proposition  con- 
tended for  by  Mr.  Williams,  on  the  authority  of 
continental  codes,  namely,  that  in  the  absence  of 
such  an  express  exception  as  "restraints  of 
princes,"  we  should  by  implication  import  such 
a  term  into  the  contract  made  by  the  parties.  I 
base  my  judgment  on  the  exception  expressly  con- 
tained in  the  contract,  namely,  on  the  exception  of 
"restraint  of  princes."  Is  it  a  sufficient  justifica- 
tion of  the  defendants'  refusal  to  carry  out  the 
oontraot  that  a  blockade  existed  of  the  port  of 
Hamburgh  P  Does  that  term  come  within  the 
designation  "  restraint  of  princes  P"  I  think  it 
does.  It  is  an  act  of  a  sovereign  state,  one  of  the 
belligerent  parties,  A  person  may  succeed  in  run- 
ning a  blockade  notwithstanding  the  efforts  of  the 
blodcading  squadron.  Nevertheless,  we  must  take 
it  that  in  the  eye  of  the  law  an  effectual  blockade 
existed  of  the  port  of  Hamburg;  that  that  did 
amount  to  a  positive  obstacle  in  the  way  of  fulfilling 
the  contract,  and,  arising  from  an  act  of  state  of 
oneof  the  belligerent  parties,  lam  of  opinion  thatit 
constituted  a  *'  restraint  of  princes,"  which  would 
apply  to  the  exception  contained  in  the  charter- 
party.  I  think,  therefore,  that  there  was  in  this 
case  a  "  restraint  of  princes,"  and  that  the  defen- 
dants were  justified  in  saying  that  they  were  not 
called  on  to  perform  the  contract.  But  then  Mr. 
Cohen  says  that  the  expression  '*  restraint  of 
princes  "  applies  to  the  whole  contract,  and  that 
£he  contract  most  be  read  thus :  that  whereas  the 
ToL.  L,  N.  S. 


ship  was  to  go  to  Hamburgh  when  wind  and 
weather  permitted,  subject  to  the  restraint  of 
princes,  when  that  restraint,  once  existing,  is  re- 
moved, the  vessel  is  to  go  when  wind  and  weather 
permits.  If  we  are  to  oonstrue  the  contract  in 
that  way,  I  think  the  consequence  would  be  mon- 
strous— to  hold  that  if  a  blockade  should  last  for 
an  unusually  long  time,  the  defendants  would  be 
bound  to  keep  their  vessel  idle  all  that  time  until 
the  blockade  should  cease.  It  must  be  taken,  if 
you  are  to  oonstrne  the  contract  in  that  way,  that 
the  restraint  of  prinoes  must  have  an  end  within 
a  reasonable  time.  The  defendants  meet  the  plain- 
tiffs' claim  by  saying,  "  It  was  impossible  in  the 
present  case  that  the  contract  should  be  performed 
within  a  reasonable  time;  granted  that  the  re- 
straint of  prinoes  must  be  only  for  a  reasonable  time, 
uhen  I  should  be  bound  to  start ;  but  having  lasted 
an  unreasonable  time  I  am  not  so  bound."  It  may 
well  be  that  if  he  failed  to  make  out  such  a  plea, 
he  would  have  to  answer  for  it ;  but  as  the  case 
now  stands,  I  think  the  defenoe  a  good  one. 
Where  there  is  no  rational  probability  that  the 
obstacles  will  be  removed  within  a  reasonable  time, 
that  furnishes,  I  think,  a  sufficient  answer.  Then 
it  is  further  contended  that  the  contract  is  divisible 
into  two  parts,  and  perhaps  it  is ;  and  if  the  per- 
formance* of  the  whole  is  impossible,  looking  at 
the  reason  aud  convenience  of  the  thing  it  is  quite 
obvious  that  that  should  excuse  the  performance 
of  the  part.  What  object  coald  be  attained,  or 
what  benefit  be  derived  from  the  shipowners 
going  through  part  of  the  undertaking  when  the 
whole  could  not  be  performed  P  The  view  I  take 
of  it  is  that  the  contract  is  one  entire  one,  and 
that  anything  which  justifies  a  breach  of  the  whole 
will  apply  equally  to  a  breach  of  part.  It  is 
admitted  that  the  defendants  could  not,  without 
violating  the  blockade,  take  the  cargo  to  Ham- 
burgh, its  destination ;  and  the  contract  being 
one  entire  one,  whatever  justifies  a  breach  of 
the  contract  to  carry  the  cargo  there  justifies 
a  breach  of  part  of  that  contract.  The  case 
put  by  Mr.  Williams  by  way  of  illustration  in 
the  course  of  his  argument  is,  I  think,  much 
to  the  purpose.  If  I  undertake  to  convey  goods 
from  London  to  York,  which  it  is  impossible  to 
do  if  a  certain  bridge  on  the  way  is  broken  down 
and  cannot  be  repaired  within  a  reasonable  time ; 
if  the  bridge  is  actually  broken  down,  and  I 
know  it,  I  am  not  bound  to  perform  part  of  the 
contract  by  carrying  the  goods  as  far  as  the  bridge, 
in  order  that  at  some  future  time  I  may  be  able  to 
perform  the  rest  of  it.  I  think,  then,  the  defen- 
dants in  the  present  case  could  not  be  called  on  to 
load  the  cargo  in  question  when  there  existed  an 
insuperable  obstacle  to  its  being  carried  to  the  port 
of  destination ;  and  our  judgment  must,  therefore, 
be  for  the  defendants. 

Blackbubn,  J. — I  am  of  the  same  opinion.  Upon 
all  the  substantial  matters  involved  I  agree  that 
judgment  must  be  for  the  defendantp,  and  that 
they  are  right.  I  have  some  doubt,  however,  as 
to  whether  the  fifth  plea  is  good,  and,  indeed,  I  am 
inclined  to  think  that  on  it  judgment  should  be  for 
the  plaintiffs.  But  that  is  a  mere  question  of  form, 
and  affects  only  costs.  Bv  the  charter-party  the 
ship  is  to  proceed  with  all  convenient  speed  to 
a  spout  and  there  load  a  cargo  of  coals,  and  then, 
as  soon  as  wind  and  weather  should  permit — 
which  means,  I  apprehend,  nothing  more  than 
with  reasonable  speed  and  despatch — should  pro- 
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oeed  to  Hamburg;  and  on  this  last  the  excep- 
tion is  engrafted  of,  amongst  other  things,  the 
"  restraint  of  prinoes."  Whilst  the  contract  was 
sidll  esecntory,  war  broke  out  between  France  and 
Germany,  and  an  effectual  blockade  of  the  port  of 
Hamburg  was  effected  by  the  French,  so  that 
the  defendants  coald  not  bring  the  cargo  to  Ham- 
burg without  breaking  the  blockade  and  evading 
the  restraint  of  the  Emperor  of  the  French.  I  have 
been  unable  to  see  how  that  blockade  can  be  re- 
garded otherwise  than  as  a  restraint  of  princes. 
Then  comes  another  question.  If  whilst  the 
blockade  existed  there  was  a  ''restraint  of  prinoes" 
which  excused  the  performance  of  the  contract,  the 
moment  the  blockade  was  raised  were  not  the 
defendants  bound  to  carry  out  their  contract? 
If  the  blockade  had  existed  only  for  an  hour  or 
two,  or  for  a  very  short  time,  I  do  not  think 
it  would  put  an  end  to  the  contract ;  but  I  cannot 
agree  with  Mr.  Cohen's  contention  that,  however 
long  the  blockade  might  have  existed,  even  if  it 
had  lasted  as  long  as  the  blockade  of  Toulon,  some 
eight  or  nine  years,  I  think,  or  as  long  as  some  of 
the  blockades  in  the  War  of  Independence  between 
the  United  Provinces  and  Spain  ;  that  after  that 
enormous  time  the  owners  of  the  ship  and  cargo 
should  be  obliged  to  have  them  ready  in  order  that 
the  contract  might  then  be  carried  out.  It  seems 
to  me  monstrous  and  inconvenient  to  hold  such  a 
l^sition,  the  consequence  being  to  frnstrato  the 
very  object  of  the  contract,  which  is  one  for  the 
prompt  transport  of  the  shipper's  goods,  and  the 
remunerative  employment  of  the  shipowner's 
vessels.  Such  a  stato  of  affairs,  in  my  opinion, 
not  only  produces  a  delay  in  the  fulfillment  of  the 
contract,  but  puts  an  end  to  it  altogether.  The 
case  of  Touteng  and  another  v.  Huhhard  (3  Bos.  & 
Pull.  291),  if  I  do  not  misapprehend  it,  is  a  decision 
to  that  effect.  There  the  vessel,  a  Swedish  one, 
^as  chartered  in  Dec.  1800,  to  sail  in  the  island  of 
St.  Michael's,  and  bring  home  a  cargo  of  fruit,  the 
charter-party  containingthe usual  exception  against 
restraints  of  princes.  An  embargohaving  been  laid 
on  Swedish  vessels  by  the  British  lGk>vernment,  the 
vessel  was  detained  till  the  19th  of  the  following 
June,  after  which  time  it  went  to  St.  Michael's,  and 
then  claimed  to  recover  the  freight  against  the 
British  merchant;  but  the  Court  of  Common 
Pleas,  in  its  decision,  said :  "  No,  you  are  not 
entitled  to  it :  the  exception  of  restraints  of  prinoes 
is  introduced  into  the  charter-party  not  for  the 
benefit  of  the  merchant,  but  of  the  master."  The 
object  which  the  merchant  had  in  view  would  have 
been  altogether  frustrated  if  the  contrary  had  been 
held.  It  would  be  a  monstrous  thin^  if  a  party 
could,  under  such  a  contract,  be  obliged  to  load 
a  cargo  at  any  time  whatever  in  soeeula  aoeetUonMn, 
Whilst  the  contract  is  still  executory,  the  object  of 
both  the  parties  to  it  depends  very  greatly  upon 
time.  The  goods  owner — it  is  hard  to  say  when  his 
period  can  bo  said  to  have  come;  but  he  is 
entitled  to  get  his  cargo  within  a  reasonable  time, 
thnt  being  a  matter  to  be  determined  by  a 
jury.  It  would  be  monstrous  to  hold  that 
the  time  might  last,  in  case  a  blockade 
should  take  place,  for  ten  or  twelve  years. 
A  cargo  would  inevitably  deteriorate  in  that  time. 
A  cr.rgo  ot;  coals  would  deteriorate;  so  would 
a  cargo  of  com,  and  still  more  one  of  fruit.  On 
the  other  hand  there  would  be  the  obvious  hard- 
ship on  the  shipowner  of  making  him  keep  his 
ship  lying  up  in  dock,  waiting  till  the  news  should 


come  of  the  blockade  having  been  raised,  his  ship 
meantime  rotting.  The  intention  of  CMEU)h  party 
was  to  carry  on  a  commercial  undertaking  within 
a  reasonable  time ;  and  if  the  restraint  of  prinoes 
lasts  beyond  a  reasonable  time,  it  seems  to  me  that 
a  shipowner  is  entitled  to  sail  away,  and  treat  the 
contract  as  at  an  end.  Taking  this  view  of  the 
matter  the  6th  plea  puts  the  case  thus :  That  the 
plaintiffs  asked  the  defendanto  to  take  their  cargo 
and  go  and  break  the  blockade,  that  is  to  carry  out 
the  undertoking,  notwithstanding  that  a  restraint 
of  princes  did  exist.  Then  comes  the  7th  plea» 
which  says,  in  effect,  that  the  blockade  lasted  so 
long  that  the  defendante  were  not  able  to  receive  a 
cargo,  or  carry  out  the  contract  without  runnings 
the  blockade.  This  is  the  meaning  of  the  plea, 
whether  the  fact,  as  therein  asserted,  be  true  or 
false.  Mr.  Cohen  says  that  this  plea  does  not 
answer  the  declaration,  though  it  would  affect  the 
question  of  damages.  It  seems  to  me  that  as  the 
events  turned  out,  the  plea  would  not  be  a  bad  one 
on  general  demurrer,  but  constitutes  an  entire 
defence  to  the  action.  For  I  take  it  that  where  a 
contract  is  still  executory,  the  defendant  may  say, 
"  I  am  not  going  to  do  what  I  bound  myself  to  do, 
because  I  know  that  you,  the  plaintiff,  will  never 
be  ready  and  willing  to  perform  your  part  of  the 
contract."  That,  I  take  it,  would  be  quite  com* 
petent  for  the  defendant  to  say  and  do,  if  it  turned 
out  in  the  end  that  he  was  right  in  his  opinion. 
If  the  defendant  says,  "  I  am  so  confident  that  the 
blockade  never  will  be  raised  within  a  reasonable 
time  that  I  will  chance  the  matter ;  I  will  take 
the  risk  of  my  opinion  turning  out  correct"; 
then  if  the  chances  turn  out  against  him,  and  the 
blockade  is  raised  within  a  reasonable  time,  the 
plaintiff  will  have  a  good  cause  of  action  against 
nim,  he,  the  plaintiff,  being  then  ready  and  willing 
to  put  bis  cargo  on  board.  But  in  the  present 
case  it  has  happened  that  the  defendants  were 
rifl:ht  in  their  opinion,  the  blockade  not  having 
been  raised  within  a  reasonable  time;  and  it  having 
turned  out  that  they  were  right  in  the  judgment 
they  formed,  there  never  came  a  time  when  the 
plaintiff  would  have  the  smallest  benefit  f^m  the 
contract.  D  ifferent  considerations  would  influence 
our  judgment  in  a  case  where  the  contract  was 
executed,  but  whilst  a  contract  is  still  executory  I 
think  time  is  of  the  essence  of  the  contract. 

Lush,  J. — I  am  authorised  by  my  brother 
Mellor  [who  had  just  left  court]  to  say  that  he 
entirely  concurs  in  the  judgment  already  delivered; 
and  I  have  only  to  say  the  same  f  or  myself,  having 
nothing  to  add  to  what  has  been  said. 

Judgment  for  the  drfenda/nt$. 

Attorneys  for  the  plaintiffs,  John  Soott. 

Attorneys  for  the  defendants.  Gold  and  Son. 


Tuesday,  April.  23, 1872. 
Moss  V.  Thi:  Mbrset  Docks  and  HARBOim  Boabd. 

Meaeurement  of  registered  tonnage — MietaJce — Pay^ 
ment  under  compulsion. 

By  the  defendants'  Acts  of  Parliament,  all  vessds 
entering  into  or  leaving  their  dodcs  are  liable, 
according  to  the  tonnage  burden  thereof,  and  are 
compelled  to  pay  certain  fixed  dues  to  the  defend- 
danls.  By  the  Merchant  Shipping  Act  1854,  t. 
26,  whenever  the  tonnage  of  amy  ship  has  been 
ascertained  and  registered  in  accordance  with  ike 
provisions  of  that  Act,  the  same  shall  thenceforth 
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be  deemed  ioheihe  Umnctge  of  eitch  shipt  and  he 
repeated  in  every   sribaeqttent   registry  thereof, 
unleee  any  alteration  is  made  in  the  form  or 
capacity  qfeueh  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  such  ship  has  been  erroneously 
computed  ;  arid  in  either  of  such  cases  such  ship 
shall  he  re-measured,  and  the  tonnage  deter minM 
and  registered  a^ording  to  the  rules  in  that  Act 
contained.    By  sect.  27  re^measurement  may  he 
made  upon  desire  of  the  shipowner.    By  sect,  29, 
ike  Commissioners  of  Customs  are  empowered  to 
make  certain  modifications  and  alteraltons  in  the 
tonnage  rules  preserved  by  the  Act.     Under  that 
section  the  Commissioners  of  Customs  in  1860 
made  regulations,  which  had  the  effect  of  increas-' 
ing  the  reaistered  tonnage  of  the  plaintiff's  ships. 
In  1865  these  regulations  were,  by  tJie  Exchequer 
Chamber,  declared  to  be  contrary  to  the  Act  of 
Parliament,  and  invalid. 
This  action  was  brought  to  recover  the  excess  of  rates 
paid  in  accordance  with  these  invalid  regulations, 
over  the  amount  which  would  have  been  due  under 
the  Merchant  Shipping  Act. 
Held,  that  the  ciction  could  not  be  maintained. 
This  action  was  oommeDced  on  the  30th  March, 
1871,  and  was  broogbt  to  recover  from  the  defen- 
dants the  sum  of  143Z  4s.,  which  had  been  paid  by 
the  plaintiffs  to  the  defendants  nnder  the  circnm- 
stances  hereinafter  stated,  and  interest  on  sach  sum 
at  52.  per  cent,  per  annum  from  the  date  of  the 
writ  until  payment.  By  the  consent  of  the  parties, 
and  by  the  order  of  a  judge,  the  following  case  was 
stated  for  the  opinion  of  the  court  without  plead- 
ings:— 

1.  The  plaintiffs  are  the  owners  of  a  line  of  steam 
vessels  trading  between  Liverpool  and  the  Me^- 
terranean. 

2.  The  defendants  are  the  trustees  of  the  Liver- 
pool docks,  which  are  managed  by  the  defendants 
as  a  public  trust  for  public  purposes  exclusively. 

3.  by  various  Acts  of  Parliament  the  defendants 
are  empowered  to  charge  tonnage  rates  for  har- 
bour and  dock  purposes  upon  vessels  using  the 
■aid  docks ;  the  amount  of  such  rates  being  pro- 
portionate to  and  estimated  upon  the  registered 
tonnage  of  such  vessels.  The  plaintiff's  steamers 
when  at  Liverpool  use  the  defendants'  docks. 

4.  By  the  23rd  section  of  the  Merchant  Shipping 
Act  1854, 17  &  18  Yiot.  c.  104,  it  is  enacted  that, 
"  in  every  ship  propelled  by  steam  or  other  power 
requiring  engine  room,  an  allowance  shall  be  made 
for  the  space  occupied  by  the  propelling  power, 
and  the  amount  so  allowed  shall  be  deducted  from 
the  gross  tonnage  of  the  ship  ascertained  as  afore- 
said (i.e,,  by  section  21),  ana  the  remainder  shall 
be  deemed  to  be  the  registered  tonnage  of  such 
ship,  and  such  deduction  shall  be  estimated  as 
follows."  The  section  then  describes  the  mode  in 
which  such  deduction  shall  be  estimated. 

5.  By  the  29th  section  of  the  same  Act  it  is 
further  enacted  that "  The  Oommissiouers  of  Cus- 
toms may,  with  the  sanction  of  the  Treasury, appoint 
such  persons  to  superintend  the  survey  and  admea- 
surement of  ships  as  they  think  fit,  and  may,  with 
the  approval  of  the  Boaj'd  of  Trade,  make  such 
regulations  for  that  purpose  as  may  be  necessary, 
and  also  with  the  like  approval  make  such  modifi- 
cations and  alterations  as  from  time  to  time  become 
necessary  in  the  tonnage  rules  hereby  prescribed, 
in  order  to  the  more  accurate  and  uniform  appli- 
cation thereof,  and  the  effectual  carrying  out  of 
the  principle  of  admeasurement  therein  adopted." 


6.  On  the  23rd  Oct.  1860,  the  Oommissioners  of 
Customs,  with  the  approval  of  the  Board  of  Trade, 
issued  the  following  order:  «In  pursuance  of  the 
powers  granted  by  the  29th  section  of  the  Mer- 
chant Shipping  Act  1854,  the  board,  with  the  ap- 
proval of  the  Board  of  Trade,  direct,  with  a  view 
to  the  more  accurate  and  uniform  application  of 
the  principle  of  granting  a  certain  allowance  to 
steamers  for  their  propelling  power,  that,  in  lieu  of 
the  rule  set  forth  in  sect.  23  of  the  Merchant  Ship- 
ping Act,  and  in  paragraphs  4,  5,  6.  18,  20  of 
instructions  to  measuring  surveyors  of  1855,  the 
following  rale  be  adopted  in  future." 

7.  The  said  rule  contained  in  the  said  order  pre- 
scribed the  manner  in  which  the  tonnage  of  the 
space  occupied  by  the  propelling  power  should  be 
ascertained,  and  directed  that  the  amount  so  ascer- 
tained should  be  deducted  from  the  gross  tonnage 
of  the  vessel,  in  order  to  ascertain  the  registered 
tonnage.  Such  rule  is  fully  set  out  in  the  decision 
of  the  Court  of  Exchequer  Chamber  in  the  City  of 
Dublin  Steam  Packet  Company  v.  Thompson  (L. 
Rep.  1  C.  P.  358-9:  3  Mar.  Law  Cas.  O.  S.  412); 
and  in  the  court  below  (34  L.  J.  317-8,  C.  P.;  3 
Mar.  Law  Cas.  O.  S.  247.) 

8.  The  effect  of  adopting  the  method  of  estimat- 
ing the  registered  tonnage  of  vessels  prescribed  by 
the  said  rule  of  the  23rd  Oct.  1860,  was  to  allow  a 
smaller  deduction  in  respect  of  the  space  occupied 
by  propelling  power  than  the  deduction  allowed  by 
the  23rd  section  of  the  Merchant  Shipping  Act  of 
1854,  and  consequently  to  increase  the  registered 
tonnage  of  steam  vessels  measured  according  to 
the  said  rule  of  Oct.  1860. 

9.  The  plaintiff's  vessels  were  measured  accord* 
ing  to  the  directions  contained  in  the  new  Customs 
House  Order  of  the  23rd  Oct.  1860 ;  and  only  the 
exact  space  occupied  or  required  to  be  inclosed  for 
the  proper  working  of  the  boilers  and  machinery 
was  allowed  the  one-half ;  and  thtee-quarters  of 
the  tonnage  of  the  said  space  as  directed  by  the 
23rd  section  of  the  said  Act  was  disallowed. 

10.  From  the  date  of  the  publication  of  the  said 
order  until  the  date  of  the  decision  of  the  above- 
mentioned  case  of  The  City  of  Dublin  Steam  Packet 
Company  v.  Thompson,  the  plaintiffs  from  time  to 
time  paid  to  the  defendants  in  respect  of  the  use 
of  the  said  docks  by  the  plaintiffs'  steamers  rates 
calculated  upon  and  proportionate  to  the  regis- 
tered tonnage  of  such  steamers  as  stated  in  the 
register  of  the  respective  vessels,  such  tonnage 
having  been  ascertained  in  the  manner  prescribed 
by  the  said  rule  of  Oct.  1860. 

11.  Such  rates  were  estimated  and  paid  by  the 
plaintiffs  in  the  following  manner :  The  plaintiffs 
filled  up  a  printed  form  stating  the  tonnage  of  the 
vessel  m  respect  of  which  the  rates  were  due,  and 
the  amount  of  the  rates  calculated  on  such  tonnage, 
and  they  then  sent  to  the  defendants  the  form 
so  filled  up,  together  with  the  money  so  shown  to 
be  due. 

12.  The  total  amount  so  paid  by  the  plaintiffs  be- 
tween the  dates  mentionea  was  1432.  49.  in  excess 
of  the  amount  which  they  would  have  paid  during 
the  same  period  if  the  registered  tonnage  of  such 
steamers  had  been  ascertained  according  to  the  rule 
laid  down  in  the  Merchant  Shipping  Act  1854. 

The  question  for  the  court  is  whether  the  plain- 
tiffs are  entitled  to  recover  the  said  sum  of  143Z.48. 
and  interest  from  the  defendants. 

If  the  court  is  of  opinion  that  the  plaintiffs  ore 
so  entitled,  judgment  is  to  be  entered  for  the  plain-.  ^T^ 
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tiffs  for  1432.  is.  and  interest  from  the  date  of  the 
writ,  and  costs. 

If  the  oonrt  should  be  of  a  oontrary  opinion, 
judgment  is  to  be  entered  for  the  defendants  with 
oost. 

Butt,  Q.G.  (with  him  BayUs)  argned  for  the 
plaintiffs. — ^Although  these  payments  were  made 
under  a  mistake  of  law,  the  plaintiffs  acted  under 
compulsion,  and  may  recover ;  by  sect.  253  of  the 
Mersey  Dock  Acts  Consolidation  Act  1858,  21  & 
22  Vict.  c.  xcii.,  "  while  any  dock  tonnage  rates  or 
harbour  rates  remain  unpaid  in  respect  of  any 
vessel  liable  thereto,  the  collector  of  such  rates 
shall  not  receive  any  further  or  other  entry  in  re- 
spect of  such  vessel,  and  the  board  may  cause  such 
vessel  to  be  detained  until  all  such  rates  shall  have 
been  paid."  In  Morgan  v.  Palmer  (2  B.  &  C.  729), 
the  action  was  brought  to  recover  from  the  Mayor 
of  Yarmouih  a  sum  of  money  which  the  plaintiff 
had  paid  him  for  granting  his  annual  licence  as  a 
publican.  It  was  argued  that,  even  if  the  defendant 
were  not  entitled  to  this  fee,  the  payment  having 
been  voluntary,  it  could  not  be  recovered  back  in 
an  action  for  money  had  and  received.  Abbott, 
G.J. ,  agreed,  p.  734,  "  that  such  a  consequence 
would  have  followed  had  the  parties  been  on  equal 
terms.  But  if  one  party  had  the  power  of  saying 
to  the  other,  *  that  which  you  require  shall  not  be 
done,  except  upon  the  conditions  which  I  choose 
to  impose,'  no  person  can  contend  that  they 
stand  upon  anything  like  an  equal  footing. 
Similarly  in  Steele  v.  Williams  (8  Ex.  625),  where 
the  defendant,  a  parish  clerk,  demanded  and  re- 
ceived payment  for  liberty  to  search  the  register 
book,  which  demand  he  had  no  right  to  make,  it 
was  held  that  the  payment  was  not  voluntary  so  as 
to  preclude  the  plaintiff  from  recovering  the 
amount ;  and  per  Piatt,  B.,  and  Martin,  B.,  when 
money  is  paid  under  an  illegal  demand  colore  officii, 
the  payment  can  never  be  voluntary. 

ChiUy  for  the  defendants. — ^First,  these  charges 
were  rightly  made,  although  the  measurement  was 
erroneous.  By  sect.  26  of  the  Merchant  Shipping 
Act  1854,  **  whenever  the  tonnage  of  any  ship  has 
been  ascertained  and  registered  in  accordance  with 
the  provisions  of  this  Act,  the  same  shall  thenoe- 
foith  be  deemed  to  be  the  tonnage  of  such  ship, 
and  be  repeated  in  eveiy  subsequent  registry 
thereof,  unless  any  alteration  is  made  in  the  form 
or  capacity  of  such  ship,  or  unless  it  is  discovered 
that  the  tonnage  of  such  ship  has  been  erroneously 
computed ;  and  in  either  of  such  cases  such  ship 
shall  be  re-measored,  and  the  tonnage  determined 
and  registered  according  to  the  rules  hereinbefore 
contained  in  that  behalf.*'  Now  in  the  Mersey 
Docks  Acts  Consolidation  Act  1858,  the  first  sec- 
tion which  treats  of  the  rates  to  be  paid  by  ships, 
viz.,  the  230th,  enacts  that  "  all  vessels  entering 
into  or  leaving  the  docks  shall  be  liable,  according 
to  the  tonnage  burden  thereof,  to  pay  to  the 
board,"  &c.  The  tonnage  burden,  therefore,  upon 
which  payment  is  to  be  made,  must  be  upon  the 
registered  tonnage  for  the  time  being,  whether 
coiTect  or  not.  By  sect.  27  of  the  Merchant 
Shipping  Act  1854,  re-measurement  may  be  made 
upon  desire  of  the  owner.  Secondly,  assuming 
these  were  not  the  proper  payments  to  make  under 
the  invalid  regulation,  it  must  be  shown  that  they 
were  obtained  under  some  false  pretence  before 
they  can  be  recovered ;  Cox  v.  Prentice  (3  M.  &  G. 
344.)  Moreover,  the  defendants  are  a  public  body, 
and  are  boimd  to  lay  out  their  receipts  for  the 


benefit  of  all  ships  which  enter  their  docks.  They 
have  long  before  this  expended  all  the  sums  which 
it  is  now  attempted  to  recover,  and  it  would  be 
contrary  to  oequum  et  honum,  as  Mansfield,  0.  J., 
said  under  similar  circumstances  in  Brisbane  v. 
Dacres  (5  Taunt.  162),  if  the  defendants  were  com- 
pelled to  pay  them  back. 

Butt  in  reply. 

CocKBURN,  O.J. — I  think  our  judgment  must  be 
for  the  defendants.  The  matter  does  not  depend, 
in  my  opinion,  upon  a  mistake  at  all,  but  upon  the 
statutory  power  which  the  defendants  enjoy  to 
exact  payment  for  tonnage.  The  local  Act  of 
1858  makes  all  vessels  liable  to  the  defendants' 
board  according  to  their  tonnage  burden.  This 
means  the  registered  tonnage,  which  by  the 
Merchant  Shipping  Act  1854,  s.  26,  is  to  be 
deemed  the  tonnage  of  a  ship,  unless  it  is  dis- 
covered that  the  tonnage  of  such  ship  has  been 
erroneously  computed.  The  erroneous  com- 
putation in  this  case  was  not  discovered  until  after 
the  payment  of  these  rates,  the  recovery  of  which 
is  now  sued  for.  Moreover,  the  ascertaining  of 
the  tonnage  of  ships  coming  into  the  docks  is 
nothing  with  whicn  the  defendants  have  to  do. 
It  is  for  the  shipowner  to  obtain  a  re-measure- 
ment of  his  ship  if  there  is  an  erroneous  com- 
putation, and  the  defendants  carry  out  their 
duty  by  chareing  rates  upon  the  ships  which  come 
into  their  docks  according  to  the  tonnage  entered 
upon  the  register.  This  is  the  tonnage  upon  which 
the  dues  must  be  paid.  If,  as  it  has  turned  out 
here,  the  measurement  has  been  erroneously  com- 
puted, it  is  a  matter  between  the  owners  of  each 
ship  and  the  customs  authoritiep,  and  the  owners 
should  have  got  the  computation  corrected.  It  is 
certainly  no  business  of  the  docks  company. 
Independently  of  the  fault  of  the  shipowner,  there 
does  not  seem  to  me  to  have  been  any  mistake, 
either  of  law  or  fact,  on  the  part  of  the  persons 
who  received  this  money;  the  mistake  was 
made  by  a  third  party,  the  Commissioners  of 
Customs,  upon  which  the  owners  thought  fit  to 
act.  This  tnird  party  is  the  first  to  blame  for  the 
mistake;  but  the  next  is  the  shipowner,  who 
represented  an  erroneous  computation  to  the  de- 
fendants as  the  true  one.  As  I  think,  the  tonnage 
of  a  vessel  is  a  question  of  fact,  and  not  of  law ; 
but  it  appears  to  be  a  matter  entirely  between  the 
owners  and  the  Customs,  and,  under  these  circam- 
stances,  the  money  which  has  been  paid  to  the 
dafendants  cannot  be  recovered. 

Blackburn,  J. — I  am  of  the  same  opinion. 
In  10  &  11  Yict.  a  27,  a  general  mode  of 
ascertaining  tonnage  rates  is  provided ;  that  Act 
is  not  incorporated  in  the  Mersey  Docks  Acts*  bat 
the  words  in  the  230th  section  of  the  Consolidation 
Act  1858  make  all  vessels  in  the  docks  liable, 
according  to  the  tonnage  burden.  These  words 
have,  I  think,  the  same  effect  as  the  general  pro- 
vision of  the  other  Act ;  and  the  certified  tonnage 
in  the  register  of  each  vessel  is  to  be  that  npoa 
which  the  rates  are  to  be  paid.  By  sect.  26  of  the 
Merchant  Shipping  Act  1854,  the  tonnage  of  a 
ship  ascertained  and  registered  according  to  the 
provisions  of  that  Act  shall  be  deemed  to  be  the 
tonnage  of  such  ship,  unless  it  is  discovered  that 
the  tonnage  of  such  ship  has  been  erroneonsly 
computed.  The  parties  have  acted  as  if  the  ton- 
nage of  these  ships,  as  it  appeared  upon  the 
certified  register  of  each,  had  been  computed  ac- 
cording to  law.  The  computation  now  turns  out 
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to  have  been  erroneous,  bnt  these  payments  were 
all  made  before  that  was  disoovored,  and  it  is  not 
neoessary  to  determine  whether  the  computation 
was  a  mistake  of  law  or  of  fact.  The  fault  was 
that  of  the  shipowners,  wbe  neglected  to  correct 
the  measurement,  and  to  amend  the  register.  The 
defendants  are  therefore  entitled. 

Lush,  J. — I  am  of  opinion  that  this  payment 
was  made  under  no  mistake  at  all.  The  plaintiffs 
paid  the  amount  of  rates  which  were  due  acoord- 
mg  to  the  certified  register.  That  register  was 
wrong,  and  the  plaintiffs  say  it  was  no  fault  of 
theirs.  Until  the  mistake  was  corrected,  the 
register  was  to  guide  the  charges  of  the  defendants, 
and  it  was  the  business  of  the  plaintiff  rather  than 
the  defendants  to  amend  the  register. 

Judgment  for  defendanfs. 
Attorneys  for  plaintiff,  Walker  and  bom. 
Attorneys  for  defendants,  Gregory  and  Oo.,  for 
A,  T,  Squarey,  Liverpool. 


OOUBT  OF  OOXXON  PLEAS. 

Baported  hjH,  E,  Hocxise  and  B.  A.  Kiholakx,  Eiqrs., 
BaniiterMit-lAw. 

Wedneeday,  Jan.  31, 1872. 

BiCHASDS  V,   GbLLATLET   AND  OTHERS. 

Practice — Inspection  of  documents. 

In  an  action  for  making  false  andfrauduleni  repre- 
sentations uoith  respect  to  a  ship,  whereby  plaintiff 
vfos  induced  to  take  passage  in  her,  and  was 
afterwa/rds  obliged   (as  were  many    other  pas* 
sengers)  to  leave  her  on  discovering  the  falsehood 
of  the  defendants*  representationSt  inspection  was 
refused  of  the  letters  which  the  other  passertgers, 
who  had  been  obliged  to  leave  the  ship  with  tJis 
plaintiff,  had  written  to  defendants  ;  also  of  letters 
of  the  captain  of  the  ship  to  the  deftndants,  written 
after  plaintiff  left  the  ship,  relative  to  plaintiff  and 
his  leaving  the  ship ;  also  of  letters  to  defendants 
{who  were  agents  for  the  shijo)  from  the  owner  of 
the  ship,  written  after  plainftff  had  left  the  same, 
Thx  first  count  of  the  declaration  was  on  a  contract, 
by  which,  in  consideration  of  a  sum  of  money  paid 
l^  plaintiff  to  defendants  for  a  passage  in  a  ship 
from  London  to  Madras,  the  defendants  promised 
the  plaintiff  that  the  said  ship  was  in  a  fit  state, 
tight,  staunch,  &o.    Breach:  that  the  said  ship 
was  not  in  a  fit  state,  &c,,  whereby  the  plaintiff, 
after  proceeding  a  short  distance    in  her,  was 
unable  to  go  funher,  and  so  lost  the  benefit  of  the 
money  paid. 

The  second  oount  alleged  that  the  defendants,  by 
fraudulently  representing  that  the  said  ship  was  in 
a  fit  state,  &c.,  to  go  to  Madras,  induced  the 
plaintiff  to  pay  them  a  sum  of  money  as  passage 
money  for  himself  and  wife  to  Madras ;  whereas 
the  said  ship  was  not  in  a  fit  state,  Ac,  whereby 
Ac. 

The  third  count  was  also  for  fraudulent  misre- 
presentations as  to  the  ship. 

Pleas :  First,  Non  assumpsit ;  secondly,  exoner- 
ation and  discharge ;  thirdly  a  denial  of  the 
breaches ;  fourthly,  to  second  and  third  counts,  not 
gailty. 

Issue  tbereon. 

It  appeared  that  the  plaintiff  took  his  passage  in 
the  ship  to  proceed  to  Madras,  but  her  fittings  and 
arraogements  were  so  bad,  and  she  behaved  so 


badly  at  sea,  that  plaintiff,  on  the  ship  running 
into  Gowes  ou  her  way  down  the  Channel,  left  the 
ship  on  the  21st  Dec.  1870.  Some  of  the  other 
passengers  also  left  with  him.  The  defendants 
were  the  agents  for  the  ship,and  plaintiff  had  nego- 
tiated with  them  for  his  passage  money,  and  had 
paid  them  his  passage  money.  Plaintiff  and  the 
other  passengers  on  disembarking  at  Gowes  wrote 
to  the  defendants  complaining  of  the  state  of  the 
ship,  and  demanding  compensation.  The  plaintiff's 
affidavit  stated  that  compensation  had  been  paid 
to  some  of  them.  On  the  plaintiff  and  the  other 
passengers  leaving  the  ship,  and  subsequently, 
the  captain  of  the  ship  had  written  to  the  defen- 
dants relative  to  the  plaintiff  and  his  leaving 
the  ship ;  he  had  also  forwarded  to  them  a  report 
of  the  pilot  respecting  the  ship,  daticd  2lst  Dec. 
1870.  The  defendants  had  also  received  two 
letters  from  the  owner  of  the  vessel,  subsequently 
to  the  plaintiff  leaving  her.  The  defendsmts,  in 
answer  to  interrogatories,  admitted  the  receipt  of 
these  letters. 

A  summons  having  been  taken  out  by  the 
plaintiff,  for  inspection  of  these  letters,  Oleasby,  B. 
made  the  following  order :  —  "  Upon  hearing 
counsel  on  both  sides,  I  do  order  that  on  payment 
of  6s,  Sd.  costs,  and  4id.  per  foUo  for  copy,  the 
plaintiff  or  his  attorney  or  agent,  be  at  liberty 
to  inspect  and  take  a  copy  of,  or  extracts  from  the 
documents  set  forth  in  the  defendants'  affidavit  in 
answer  to  interrogatories  sworn  herein,  except 
letters  of  other  passengers  and  letters  of  captain 
and  owner  subsequent  to  the  21st  Dec.  1870, 
without  prejudice  to  an  application  to  the  court  in 
respect  of  letters  of  other  passengers." 

Murphy  now  moved  to  vary  this  order  by  strik- 
ing out  that  part  which  excluded  the  plaintiff  from 
inspecting  the  letters  of  other  passengers,  and  the 
letters  of  the  captain  and  owner,  sulMequently  to 
21  st  Dec.  1870.  The  letters  of  the  other  passengers 
would  afford  materials  for  the  cross-examination 
of  the  defendants  and  their  witnesses,  and  would 
assist  the  plaintiff  in  establishing  his  case  against 
the  defendants  on  the  second  and  third  counts. 

W1LLB8,  J. — ^I  think  this  application  must  be  re- 
fused. There  was  at  one  time  a  notion  that  a  per- 
son who  had  received  a  letter  was  bound  to  answer 
it,  unless  he  was  willing  to  have  it  assumed  that 
he  admitted  the  truth  of  the  statements  contained 
in  it.  But  that  has  long  ago  been  exploded.  Lord 
Wensleydale,  in  one  of  his  judgments,  speaks  of 
the  absurdity  of  acting  on  any  such  rule,  except  in 
cases  where  some  duty  is  created  by  the  special 
relation  between  the  parties,  in  respect  of  the 
matter  dealt  with  in  the  letter;  as  in  case  where 
a  passenger  calls  upon  the  carrier  for  an  explana- 
tion for  something  connected  with  the  carriage. 
The  correspondence  in  this  case  between  the 
defendants  and  other  passengers  is  entirely 
apart  from  the  contract  on  which  the  plain- 
tiff is  suing,  and  arose  upon  matters  as  to 
which  every  passenger  had  a  right  to  address  the 
defendants.*  I  think  that  something  more  than 
the  mere  fact  that  other  letters  were  written  is 
required  to  oblige  the  defendants  to  produce  those 
letters.  I  cannot,  therefore,  see  that  the  learned 
Baron  was  wrong  as  to  the  letters  of  the  other 
passengers.  With  respect  to  the  letters  written 
by  the  captain  and  owner,  subsequently  to  the 
plaintiff  leaving  the  ship,  I  think  the  learned 
Judge  was  also  right  in  refusing  inspection,  as 
they  fall  within  the  rule  laid  down  in  Woolley  Xy^l^ 
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North  London  Bailway  Company  (L.  Bep.  4  0.  P. 
602:  20  L.  T.  Rep.  N.  S.  613). 

Byles,  J. — I  am  of  the  same  opinion.  Letters 
written  after  the  oommenoenient  of  an  action  are 
not  admissible.  The  same  remark  applies  to 
letters  written  with  a  yiew  to  compromising  claims 
made  by  other  persons. 

Brett,  J. — As  to  the  passengers'  letters,  Mr. 
Murphy  does  not  suggest  that  they  would  be  admis- 
sible under  the  count  in  contract,  bot  he  says  that 
they  would  bear  upon  the  counts  for  fraudulent 
misrepresentation.  What  the  plaintiff  has  to  prove 
under  these  counts  is,  that  the  defendants  made  re- 
presentations which  were  false  in  fact  and  false  to 
the  knowledge  of  the  defendants ;  and  what  Mr. 
Murphy  now  suggests  is,  that  the  letters  of  the 
other  passengers,  complaining  of  the  s^te  of  the 
ship,  are  admissible,  and  that  the  plaintiff  has  a 
right  to  inspect  them,  as  they  may  be  admissible 
in  evidence.  But  they  cannot  be  given  in  evi- 
dence to  prove  what  it  lies  on  the  defendant  to 
prove,  and  we  ought  not  to  allow  inspection 
of  them,  merely  because  they  might  furnish  the 
plaintiff  with  material  for  the  cross-examination  of 
the  defendants.  They  cannot  be  wanted  for  any 
orthodox  purpose,  but  solely  for  the  purpose  of 
creating  a  prejudice,  by  showing  the  jury  that  the 
defendants  have  paid  some  small  claims  made 
against  them.  As  to  the  captain's  letters,  they 
were  not  letters  written  in  the  ordinary  course  of 
business,  but  letters  written  with  especial  reference 
to  the  matters  now  in  dispute.  It  seems  to  me 
that  the  letters  from  the  owner  of  the  ship  to  the 
defendant  are  within  the  same  rule.  On  this 
ground  I  think  that  the  order  of  Oleasby,  B.  was 
right  on  this  point  also,  and  that  it  ought  not  to 
be  disturbed. 

Etile  refused. 

Attorneys  for  plaintiffs.  Eyre  and  Co. 


SZCESQUSB  CHAMBEB. 

Beported  bj  J.  Shobtt,  Eiq.,  Bani8ter-«t-Law. 

June  13, 1871,  and  Feb,  16, 1872. 

(Before  Kellt,  O.B.,  Willes,  Btles,  and  Keating, 
JJ.,  Martin,  Channell  and  Oleasby,  BB.) 

KOTARA  AND  ANOTHER  V.   HENDERSON   AND  OTHERS. 

8kip  and  shipping — Damage  to  cargo— Duly  of 
master  as  to  goods  damaged  on  voyage—Excepied 

Plaintiffs  shipped  on  hoard  the  defendants*  steani' 
ship  a  cargo  of  beams  to  he  carried  from  Alexandria 
to  Glasgow,  wader  a  hiU  of  Igding,  excepting  tJie 
vsual  " perils  cf  the  sea"  Sec.  The  vessel  after 
calling  at  Liverpool,  having  been  damaged  by  a 
collision  in  the  Mersey ,  fwt  caused  by  any  default 
of  the  defendants,  was  obliged  to  run  ashore  to 
prevent  her  sinMng,  and  the  beans  were  welled  by 
tJie  sea  water  in  consequence  of  the  colUeio^i, 
and  the  vessel  had  to  remain  for  some  da/ys  in  a 
graving  dock  at  Liverpool  for  the  purpose  of  re- 
pairing the  damage  done  to  her.  Plaintiffs,  who 
were  at  Liverpool^  requested  the  defendants*  agent 
to  give  up  the  beams  on  payment  of  pro  raid 
freight,  but  the  defendants*  agent  refused  to  deliver 
them  except  on  payment  of  the  entire  freight,  and 
the  vessel  proceeded  on  her  voyaye  to  Ola^goWf 
where  the  beams,  on  their  arrival,  were  found  to 
be  greatly  deteriorated  in  value  in  consequence  of 
Imving  been  so  long  left  in  tlveir  state  of  saiura- 


tion  with  salt  water.  The  beans  might,  ai  Liver- 
pool,  have  been  removed  to  warehotises  for  the 
purpose  of  being  spread  out  and  dried,  and  such 
accommodation  might  hive  been  found  within  half 
a  mile  of  the  graving  dock,  and  this  would  have 
materiaUy  checked  the  process  of  decon^osition. 
The  expense  of  unshipping,  drying,  and  reshipping 
would  have  been  pa/rlictUa/r  average  payails  by 
the  owner  of  the  cargo.  An  cLciion  having  been 
brought  by  the  plaintiffs  to  recover  the  iMnount 
of  the  damage  cautted  to  the  cargo  of  beans  by 
neglecting  to  do  this : 
Held  (afirming  the  judgment  of  the  Ccmrl  of 
Queen's  Bench)  that  the  taking  of  the  beans  on  to 
Olasgow  was  under  the  circumstances  of  the  ease, 
unjustifiable,  and  rendered  the  sH^ownera  liahle 
for  the  loss  thereby  occasioned  to  the  plaintiff s ;  the 
facts  of  the  case  showing  that  the  beane  might 
have  been  taken  out,  dried  and  reshipped  toiHtout 
unreasonabty  delaying  the  whole  adventure. 
Tliere  is  a  duty  on  ike  part  of  shipowners,  through 
the  master,  to  take  active  measures  to  prevent  the 
cargo  from  being  spoilt  by  damage  originally 
occasioned  by  sea  accidents  without  fault  on  their 
part,  and  for  the  proximate  and  unavoidable 
effects  of  which  acMent  they  are  exempt  from 
responsibility  by  the  terms  of  the  bill  of  lading ; 
where  the  taking  of  stu)h  measures  is  reasonalfly 
practicable  under  all  the  circumstances  of  the 
case. 
Error  on  a  judgment  of  the  Oourt  of  Queen  s 
Bench  on  a  special  case.  The  facts  of  the  case, 
and  the  arguments,  are  fully  set  out  in  the  report 
of  the  case  in  the  court  below  (22  L.  T.  Bep.  N.  S. 
577). 

Milward,  Q.  0.  (with  him  Dicey),  for  the  plain- 
tiffs. 

Field,  Q.O.  (with  him  C.  Hutton)  for  the  defen- 
dants. 
The  following  cases  were  referred  to. 
The  Gratitudine,  3  C.  Bob.  Adm.  240,  259 ; 
Tronson  v.  Dmit,  8  Moo.  P.  0.  419,  449 ; 
Blasco  V.  Fletcher,  14  C.  B.,  N.  S.  147 ; 
Worms  V.  Storey,  11  Exch.  427 ; 
Jordan  v.  Warren  Insurance  Company,  1  Story,  TJ.  S. 

Bep.  342; 
Etobank  v.  Nutting,  7  C.  B.  797 ; 
Charleston  Steamboat  Company  r.   Baton,  Harper 
(CoiistitatioiiBl  Court  Beports,  South  Ouolina), 
262; 
Soule  V.  Rodocanachi,  1  Newb.  Adm.  (Amer.)  Bep. 

504* 
PaVmir  v.  Lorillard,  16  Johns.  U.  S.  Bep.  348 ; 
King  ▼.  Shepherd,  3  St<»y,  U.  S.  Bep.  319 ; 
Bird  ▼.  Cromwell,  1  Miss.  (Amer.)  81 ; 
Steamhoat  Lynx  y.  King,  12  Mies.  (Amer.)  272 ; 
Niagara  v.  Cordes,  21  How.  U.  S.  Bep.  7, 28 ; 
Laveroni  v.  Drury,  8  Exoh.  166. 

Our.  adv.  vult. 

Feb.  16. — The  judgment  of  the  court  was  now  de- 
livered as  follows  by 

WiLLEs,  J. — ^This  is  an  action  by  the  shippers  of 
beans  on  board  a  steamship  called  the  Trojan,  for 
a  voyage  from  Alexandria  to  Glasgow,  against  the 
shipowners,  for  an  alleged  neglect  of  the  master  to 
take  reasonable  care  of  the  l^ans  by  drying  them 
at  Liverpool,  into  which  port  the  vessel  was  driven 
for  repairs,  by  an  accident  of  the  sea,  from  the 
direct  and  proximate  effect  of  which  the  beans 
were  wetted ;  and  from  the  remote  effects  of  which, 
for  want  of  dryiog,  they  were  further  'seriously 
damaged.  The  bill  of  lading  was  subject,  amongst 
other  exceptions,  to  the  following,  viz. :  "  loss  or 
damage  arising  from  oollision  or  other  accidents  of 
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naTigation  occasioDod  by  default  of  the  master  or 
orew,  or  aoy  other  acoidents  of  the  seas,  rivers, 
and  steam  navigation,  of  whatever  nature  or  kind, 
excepted;"  and  it  gives  "liberty  daring  the 
voyage  to  call  at  any  port  or  ports  to  receive  fuel, 
to  load  or  discharge  cargo,  or  for  any  other  pur- 
pose whatever."  The  vessel,  in  the  course  of  her 
voyage,  stopped  at  Liverpool,  and  on  the  24th  Oct. 
1868,  on  her  way  out,  came,  without  any  fault,  into 
<x>Uision  with  another  vessel.  The  result  of  the  col- 
lision was  that  she  was  driven  ashore  in  an  exposed 
place,  where  the  beans  became  scmked  with  salt 
water,  and  the  vessel  herself  received  an  injury 
which  made  it  necessary  that  she  should  put  back 
to  Liverpool  for  repairs.  She  was  there  put  into 
a  graving  dock  for  that  purpose  on  the  27th,  and 
temporarily  repaired,  in  order  to  proceed  to  Glas- 
gow. For  the  purpone  of  lightening  the  ship,  and 
to  facilitate  the  repairs,  about  one-fourth  of  the 
beans  were  transshipped  into  lighters,  and  for  a 
like  purpose  other  part  was  removed  and  spread 
out  in  the  after  part  of  the  ship.  When  the  ship 
was  repaired,  the  beans  were,  without  being  dried, 
or  otherwise  looked  after,  replaced  in  their  wet 
state.  On  the  30th  Oct.  the  ship  proceeded  to 
Glasgow.  The  beans  were  materially  damaged  by 
not  being  dried  at  Liverpool.  The  beans  might  at 
Liverpool  have  been  removed  to  warehouses,  for 
the  purpose  of  being  spread  out  and  dried,  and 
such  accommodation  might  have  been  found  within 
half  a  mile  of  the  graving  dock.  This  would  have 
carised  a  material  oenefit  to  the  beans,  and  mate- 
rially checked  the  process  of  decomposition.  The 
expense  of  unshipping,  drying,  and  reshipping, 
aocordinff  to  the  finding  in  the  case,  which  must 
be  regaraed  as  a  finding  in  fact,  would  have  been 
particular  average,  payable  by  the  owner  of  the 
cargo ;  and  that  must  be  taken,  therefore,  to  have 
been  a  reasonable  and  proper  course  to  pursue,  so 
&r  as  the  shippers'  interest  was  concerned.  It  is 
not  stated  in  the  case  what  risk,  trouble,  expenses, 
or  delay,  the  drying  would  have  caused.  In  the 
absence  of  any  statement  that  either  was  un- 
reasonable, and  acting  upon  the  power  of  '*  draw- 
ing inferences,"  given  by  the  special  case,  the 
court  below  appear  to  have  arrived  at  the  con- 
clnsion  of  fact,  that  the  unshipping,  drying, 
and  re-shipping  of  the  cargo  were,  under  the 
furonmstances,  as  to  time  and  otherwise,  reason- 
able and  proper  acts  to  be  done  by  the 
person  having  charge  of  the  cargo,  assuming 
that  there  was  any  legal  duty  imposed  upon 
bim^  to  take  active  steps  for  that  purpose. 
During  the  stay  of  the  vessel  at  Liverpool,  the 
shippers,  who  were  on  the  spot,  called  the  ship- 
owners' attention,  through  their  agent,  also  on 
the  spot,  to  the  state  of  the  beans,  and  to  the  fact 
that  they  would  be  seriously  injured  unless  dried 
at  once,  and  they  requested  that  either  the  beans 
shonld  be  taken'out  and  dried,  and  then  reshipped 
for  Glasgow,  or  that  they  should  be  delivered  at 
Liverpool  at  a  proportionate  freight,  so  that  the 
shippers  might  dry  them  for  themselves.  The 
shipowners  refused  to  accede  to  either  alternative. 
They  offered  to  deliver  at  Liverpool,  upon  being 
paid  the  whole  freight,  but  insisted  that,  unless 
the  whole  freight  was  paid,  they  had  a  right  to 
retain  and  carry  on  the  beans  undried,  and, 
getting  worse  for  want  of  drying  as  they  were,  in 
order  to  earn  the  whole  freight  upon  arrival  at 
Olasgow,  provided  the  beans  arrived  in  specie, 
whatever  might  be  their  condition.    The  shippers 


refused  to  pay  more  than  the  freight  pro  raid,  and 
the  shipowners  took  on  the  beans  without  drying 
them,  and  thereby  occasioned  further  damage  to 
the  beans,  which,  quite  exclusive  of  the  damag^e 
proximately  and  necessarily  caused  by  the  oolii- 
sion,  and  limited  to  the  consequence  of  the  neg- 
lect to  dry  (of  course  calculated  after  allowing  for 
the  estimated  expense  of  unshipping,  drying,  and 
reshipping),  has,  by  consent,  been  assessed  at 
6662.  li.  bd.  The  value  of  the  cargo  at  Glasgow, 
but  for  the  collision  and  its  results,  proximate  and 
remote,  would  have  been  35002.  The  value  in  the 
state  in  which  it  arrived  was  1167^  7a.  ScL  The 
entire  loss  caused,  whether  proximately  or  re- 
motely, by  the  collision  was,  therefore,  23321. 12s.  4d., 
out  of  which  the  remote  loss  caused  by  neglect  to 
drv  amounts  to  6661  Is.  bd.  The  shippers  do  not 
claim  in  respect  of  the  damage  necessarily  caused 
by  the  collision  and  its  unavoidable  results,  but 
only  for  the  estimated  agg^nvation  of  that  damage 
by  reason  of  nothing  having  been  done  in  the  way 
of  drying  to  arrest  or  mitigate  decomposition,  and 
for  that  amount  (666L  Is,  bd.)  they  obtamed  judg- 
ment in  the  Court  of  Queen's  Bench.  Upon  that 
judgment  the  shipowners  have  assigned  error,  al- 
leging that  they  were  entitled  to  retain  and  take 
on  the  bcMuis  in  their  wet  state,  and  were  not 
bound  to  do  anything  to  check  the  damage  oc- 
casioned by  the  collision.  The  case  was  very  fully 
and  ably  argued  by  Mr.  Field,  for  the  defendants, 
and  Mr.  Milward  for  the  plaintififs,  before  the  Lord 
Ohief  Baron,  Martin,  Ghannell,  and  Oleasby,  B.B., 
and  Willes,  Byles,  and  Keating,  JJ.,  and  we  took 
time  to  consider  our  judgment.  The  question 
thus  raised  is  a  compound  one  of  law  and 
fact;  first,  of  law,  whether  there  be  any  duty  on 
the  part  of  the  shipowners,  through  the  master,  to 
take  active  measures  to  prevent  the  carg^  from 
being  spoilt  by  damage  originally  occasioned  by 
sea  accidents,  without  fault  on  their  part,  and  for 
the  proximate  and  unavoidable  effects  of  which 
accident  they  are  exempt  from  responsibility  by 
the  terms  of  the  bill  of  lading ;  and  secondly,  of 
fact,  whether,  if  there  be  such  a  duty,  there  was, 
under  the  circumstances  of  this  case,  a  breach 


thereof  in  not  drving  the  beans.  The  law,  up  to  a 
certain  point,  is  clear  and  well  settled  by  authority. 
The  shippers,  though  upon  the  spo^  were  not 
entitled  to  the  possession  of  the  beans  for  any 
purpose  without  paying  the  full  freight  to  Glasgow. 
That  freight  was  not  due,  but  the  shipowners  were 
entitled  to  retain  the  goods  as  a  security  for  earning 
it.  The  offer  oipro  ro^  freight  may  have  been 
reasonable,  but  io  was  one  which  the  shipowners 
were  not  bound  to  accept ;  and  it  must  be  treated 
as  an  attempt  to  compromise,  not  affecting  the 
rights  of  the  parties,  though  it  may  bear  upon  the 
reasonableness  of  the  course  pursued,  assuming 
such  reasonableness  to  be  material  in  determining 
the  question  of  neglect.  It  was  arffued  for  the 
shipowners,  that  the  fact  of  the  shippers  being 
upon  the  spot  negatived  any  implied  duty  on  the 
part  of  the  master,  as  agent  of  neeessitv  to  take 
care  of  the  goods ;  but  this  argument  will  not  bear 
examination.  The  shippers  were  present,  but  they 
could  not  lawfully  touch  the  goods  without  leave. 
The  shipowners  refused  to  let  them  do  so  without 
payment  of  a  sum  not  yet  earned,  and  insisted 
upon  retaining  the  goods,  with  the  rights  and  con- 
sequently the  duties  of  the  original  bailment,  what- 
ever those  might  be.  The  shippers  thereupon 
insisted  upon  the  goods  being  properly  taken  care 
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o£  by  the  shipowners,  who  retained  the  control  of 
them  as  a   pledge   for    their   freii^ht.     That  a 
duty   to    take    care    of    the    goods    generally 
exists    cannot    be    doubted,    and   the    question 
raised  is,  whether  it  extends  to  incurring  expense 
and  trouble  in  preserving  the  cargo  from  destruc- 
tion or  serious  deterioration  from  the  consequences 
of  sea  accident,  for  which  originally  the  shipowners 
were  not  liable,  by  unshipping  and  drying  it, 
where  that  is  a  reasonable  and  ordinary  course  to 
take,  and  would  certainly  hare  been  adopted  by 
the  shippers  if  the  whole  adventure  had  been 
under  their  control  and  at  their  risk.  It  is  remark- 
able that,  upon  a  question  so  familar  to  persons 
conversant  with  maritime  affairs,  and  which  has 
so  constantly  to  be  considered  from  another  point 
of  view  in  settling  claims  upon  policies  of  insur- 
ance, the  reported  authorities  in  this  country,  so 
far  as  regards  the  mutual  rights  and  liabilities  of 
dbippers  and  shipowners,  should  be  so  rare.    The 
only  case  in  which  it  was  much  discussed  is  that  of 
Tronson  v.  Dent  (8  Moo.  P.  C.  419).    That  was  an 
action  by  shipper  against  master  for  non-delivery 
of  goods  pursuant  to  a  bill  of  lading.    The  vessel, 
the  Erin,  left  Calcutta  for  Hong  Kong  partly  laden 
with  opium,  suffered  damage  by  collision,  and  was 
oblig^  to  put  into  Singapore  for  repair.    The 
repair  lasted  twelve  days.    Fart  of  the  opium  was 
damaged  by  salt  water  to  such  an  extent  that  the 
master,  acting  honestly,  thouffht  proper  to  sell  it, 
and  the  amount  realised  by  the  sale  was  paid  into 
court.     The  shipper,  however,  insisted  upon  re- 
covering the  value  of  the  opium  at  the  port  of  dis- 
charge, and  proceeded   to  trial  when  evidence 
was  given  that  the   opium    might   have    been 
carried  on  in  specie — at  least,  if  dried  during  the 
stay  for  repairs.    The  Chief  Justice  directed  the 
jury  in  effect  that,  if  the  master  could  *'with 
reasonable  exertion"  have  brought  on  the  damaged 
opium  in  the  marketable  state  of  opium,  either  in 
the  Erin,  or  in  same  other  vessel,  he  should  have 
done  so.    The  jury  found  for  the  plaintiff,  and  an 
appeal  was  brought  to  the  Judicial  Committee  upon, 
amongst  other  grounds,  misdirection,  and  that  the 
verdict  was  against  the  weight  of  evidence.    The 
direction  was  criticised  in  thejudgment  delivered  by 
Sir  John  Patteson  as  follows: — "An  objection  that 
is  made  to  his  summing  up  is  with  respect  to 
these  words, '  with  reasonable  exertion;'  and  it  is 
assumed  that,  by  the  words  'reasonable  exertion,' 
he  told  the  jury  that  it  was  the  master's  duty  to 
have  transshipped  the  goods,  or  at  least,  that  it  was 
his  duty  to  have  dried  the  opium,  and  if  it  took 
two  months  to  have  dried  the  opium,  it  was  his 
duty  so  to  have  done  after  he  himself  had  left  the 
place,  because  he  clearly  was  not  bound  to  keep 
the  ship  there  for  the  purpose  of  doing  so.    If  the 
ship  could  have  been  repaired  in  twelve  days,  of 
course  he  could  have  gone  on  at  the  end  of  those 
twelve  days ;  but  he  was  bound  to  get  somebody 
to  attend  to  the  drying  of  the  opium,  and  then  to 
forward  it  to  Hong  Kong.     1  think  it  is  a  great 
stretch  of  ingenuity  to  say  the  words  '  reasonable 
exertion'  means  all  that.    1  do  not  know  what  the 
words  'reasonable  exertion'  actually  and  neces- 
sarily import ;  but  certainly  there  was  some  exer- 
tion, which  it  was  the  master's  duty  to  have  made 
on  that  occasion.    It  is  stated,  I  think,  by  foreign 
authorities,  that  it  is  the  master's  duty  to  trans- 
ship ;  but  doubt  is  raised  as  to  that,  and  in  our 
courts  it  should  saem  to  be  considered  that  he  is 
quite  at  liberty  to  do  so,  if  it  turns  out,  in  the 


opinion  of  the  jury,  that  it  was  the  proper  course  of 
dealing  with  the  goods,  but  that  he  is  not  posi- 
tively bound  to  do  so.     If  his  own  ship  cannot 
carry  them  on  at  all,  he  may  either  leave  goods 
which  are  not  perishable,  or   sell  goods  which 
are  in  their    nature    perishable,    which    cannot 
be  carried  on,  which  must,  of  course,  be  sold; 
but  that  is  not  the  case  here.     But  although 
he  may  not  be   bound   to   transship,   he  is  at 
liberty  to  do  so.     In  other  cases  it  has  been 
held  that  he  ought  to  take  all  proper  care  of  the 
cargo ;  but  there  is  no  authority  that  I  know  of 
which  distinctly  shows  that  he  is  bound  to  lay  out 
a  great  deal  of  money  in  order  to  endeavour  to 
repair  the  damage  done  to  the  cargo,  either  by 
drying  or  in  any  other  way.    While  the  cargo  is 
there  he  may  not  have  the  means  of  doing  so.    He 
is  bound  to  ventilate  it,  and  so  on ;  but  that,  I 
apprehend,  is  while  it  is  on  board  the  ship,  and  I 
think,  if  I  am  not  mistaken,  there  is  some  case  of 
a  ship  in  Ireland  where  there  was  a  cargo  of  com, 
and  the  Question  was,  whether  it  could  be  kiln- 
dried,  and  whether  the  master  was  bound  to  kiln 
dry  it  there,    The  case  did  not  turn  on  whether 
he  was  bound  to  do  so,  but,  if  I  remember  the  case, 
he  had  done  it,  and  the  question  was  whether  he 
was  at  liberty  to  do  so.    It  was  clear  he  was  at 
liberty  to  do  so ;  and  here  he  would  have  been  at 
liberty    to  have  taken   steps  to  dry  this  opium 
during  the  twelve   days   he  was  at  Singapore. 
Whether  he  was  bound  to  do  it  or  not,  need  not  be 
determined  in  this  case,  nor  do  I  find  that  it  was 
laid  down  by  the  judge,  at  least,  I  cannot  collect 
from  his  language  here  that  he  laid  down  to  the 
jury  that  the  master  was  bound  to  do  any  such 
tiling, but  merely  that  he  was  bound  to  use  reason- 
able exertion  to  have  brought  the  opium  on.    It 
is,  in  order  to  be  carried  on,  taken  out  of  the  vesseL 
Therefore,  if  bj  reasonable  exertion  he  could  have 
dried  the  outside  of  the  chests,  and  put  them  back 
into  the  vessel  after  wards  to  be  taken  to  Hong  Kong, 
he  was  bound  surely  to  use  that  reasonable  exertion 
at  all  events."    .    .    .    "On  the  whole  question, 
I  think  we  should  be  justified  in  saying  that  bo 
really  did  tell  the  jury  that  he  was  not  bound  to 
transship  or  to  lay  out  a  great  deal  of  money  in  the 
drying  of  the  opium,  but  that  he  was  bound  to  carry 
it  on  if  it  could  be  carried  on  in  a  merchantable 
state."    Upon  this  construction  the  direction  was 
sustained,  and  the  judgment  was  affirmed.    The 
judgment  of  the  Judicial  Committee,  though  it 
does    not  define  the   duty  of  the  master,  does 
not  disaffirm  his  duty  to  take  reasonable  care, 
whether  passive  or  active,  to  save  and  preserve  a 
cargo  damaged  by  sea  accidents.   The  effect  of  the 
deoialon  appears  to  be  that  the  duty  of  the  master 
to  use  reasonable  exertion,  to  preserve  the  goods, 
if  necessary,  by  drving  them,  so  as  to  make  them 
capable  of  being  taken  on  in  specie,  was  recognised, 
though  the  limit  of  the  duty  was  left  unsettled. 
It  was  suggested,  indeed,  that  the  duty  of  taking 
active  measures,  such  as  ventilating  the  cargo, 
ordinarily  applied   to    doing  so   on    board    the 
ship,  and  that  under  no  circumstances  was  the 
master   bound    to   lay    out    a    ''^eat   deal   of 
money"  (limit  not  stated),  in  drying  the  cargo. 
It  was  assumed  that  the  master  was  not  bound 
under  the  circumstances  of  the  case,  to   delay 
beyond  the  time  necessary  for  the  repairs  of  the 
vessel.    This  assumption,  however,  can  hardly  be 
taken  as  intended  for  a  proposition  of  law  univer- 
sally applicable,  but  rather  as  applicable  to  the 
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oiicmnstance  that  the  opium  then  in  qaestion 
was  only  a  part  of  the  cargo,  and  that  delay  would 
be  unreasonable  to  persons  equally  rntibled  to  oon- 
sideration  as  the  plaintiff.  The  ozistenoe  of  such 
duty  to  take  aotiTe  measures  for  the  preservation 
of  the  cargo  from  loss  or  deterioration  in  case  of 
aoddent  is,  however,  distinctly  recognised  in  the 
maritime  law  in  one  important  particular,  wherein 
it  follows  the  civil  law,  which,  though  it  be  not 
recognised  as  jus  commune^  either  here  or  abroad, 
in  mercantile  or  maritime  affairs  (see  Baldasseroni 
Leggi  e  Costumi  del  Cambio,  31)  has  been  the 
source  of  many  valuable  rules,  namely,  that  the 
master  may  incur  expense  for  the  preservation  of 
the  cargo,  and  may  charge  such  expense  against 
the  owner  of  the  cargo  in  the  form  of  particular 
average.  This  maritime  right  is,  in  one  point  of 
view,  analogous  to  that  of  salvage,  and  it  ma^  be 
urged  that  the  services  in  respect  of  which  it  is 
rendered  should,  as  in  the  case  of  salvage,  be 
looked  upon  as  optional,  and  not  obligatory. 
There  is,  however,  thio  marked  distinction,  that 
the  master,  as  representing  the  shipowner,  has  the 
charge  of  the  goods  under  contract  for  the  joint 
beneSt  of  the  shipowner  and  shipper,  and  falls 
within  the  class  of  persons  who  are  under  obliga- 
tion to  take  care  of  and  preserve  the  goods  as 
bailees:  (Pothier,  Obligations,  Part  I.,  Oap.  II., 
Art.  I.,  §  I.,  No.  142,  and  Nanti^sement,  Oap.  I., 
Art.  2,  No.  29,  ei  sea. ;  and  as  to  extraordinary 
expenses,  Oap.  UL,  Nob.  60,  61 ;  and  also  under 
the  special  head  of  care  imposed  upon  masters, 
Lonages  Maritimes,  Oharte-partie,  Part  I.,  Sect.  2, 
Art.  2,  §  5,  No.  81.)  This  obligation  on  the  part 
of  the  master  has  been  commonly  recognised, 
both  in  respect  of  preserving  goods  on  board  in  a 
state  of  safety  by  pumping,  ventilation,  and  other 
proper  means,  and  of  saving  goods  which  by  acci- 
dent have  been  exposed  to  danger.  Thus,  even  in 
case  of  wreck,  it  is  laid  down,  in  a  work  on  sea 
laws,  approved  by  Lord  Stowell  (I  Hagg.  Adm., 
p.  232)  that  the  master  "  ought  to  preserve  the 
most  valuable  goods  first,  and  by  attention  and 
presence  of  mind  endeavour  to  lessen  the  evil,  and 
aave,  or  help  to  save,  as  much  as  possible  " :  Jacob- 
sen,  book  II.,  chap;  1,  p.  112.  It  is  recognised  in 
the  French  Oode  generally,  in  Art.  222,  and  as  to 
the  right  to  charge  the  cargo  with  particular 
average,  for  extraordinary  expenses  incurred  co 
preserve  it,  in  Art.  403;  in  the  Spanish  Oode,  in 
Art.  735,  as  to  like  expenses ;  and  in  the  German 
Mercantile  Oode  (see  translation  in  Maritime 
Legislation,  by  Wendt :  Longmans  and  Oo.),  with 
its  usual  good  sense  and  fulness,  in  Art.  504; 
where  the  duty  of  the  master  to  take  care  of  and 
preserve  the  cargo  for  its  owners,  at  their  ex- 
pense (Art.  722),  in  case  of  accident,  and  for 
avoiding  or  lessening  the  loss  thereby  occa- 
idoned,  is  specially  enforced  and  provided  for,  to 
an  extent,  perhaps,  beyond  what  our  own  law 
has  yet  been  held  to  recognise.  The  master  is  to 
take  every  possible  care  of  the  cargo  during  the 
voyage,  in  the  interests  of  all  concerned.  When 
special  measures  are  required  to  avoid  or  lessen  a 
loss,  he  is  to  protect  the  interests  of  the  owners  of 
the  cargo,  as  their  representative,  under  their 
<iireotion,  if  possible,  otherwise  according  to  his 
own  discretion,  giving  an  account  of  what  he  has 
done.  He  is,  in  such  cases,  specially  authorised  to 
discharge  all  or  part  of  the  cargo.  In  extreme 
cases,  to  avert  considerable  (erheblicher)  loss, 
on  account  of  imminent  deterioration  or  other 


causes,  he  may  resort  to  sale  or  hypothecation  to 

grooure  means  for  its  preservation  or  transport, 
[e  is  to  reclaim  it  in  case  of  capture  or 
detention,  and  to  take  all  extra  physical  or 
judical  steps  for  its  recovery,  if  otherwise 
taken  out  of  his  charge.  There  are  unquestion- 
ably cases  in  which  the  exercise  of  such  a  duty 
would  be  incumbent  upon  the  master,  as  repre- 
sentiog  the  owners  of  the  ship  and  for  their 
interest,  as,  for  instance,  in  the  case  of  a  perishable 
cargo  so  damaged  by  salt  water  that  it  could  not, 
in  its  existing  state,  be  taken  forward  in  specie  to 
the  port  of  discharge,  so  as  to  earn  the  freight,  but 
which  could,  at  an  expense  considerably  less  than 
the  freight,  be  dried  and  carried  on.  In  such  a 
caee,  to  earn  the  freight,  it  might  be  for  the  interest 
of  the  owner  of  the  ship  to  save  the  cargo  by  dry- 
ing. To  sell  it,  or  abandon  it,  would  give  no  right 
to  freight,  pro  rata,  against  the  owner  of  the  cargo, 
nor  any  right  to  recover  against  the  underwriter 
upon  freight :  (Mordy  v.  Jonet,  4  B.  &  0.  394,  re- 
cognised in  Philpoit  v.  8wann,  11  0.  B.  N.  S., 
281;  1  Mar.  Law  Oas.  O.  S.  151).  In  Mordy  v. 
Jones  (uhi  sup,),  the  cargo  was  so  damaged  that 
it  would  have  cost  more  than  the  freight,  though 
less  than  the  value  of  the  cargo,  to  restore  it, 
and  no  question  arose  as  to  the  right  of  the 
owner  of  the  cargo  because  he  consented  to  the 
sale.  But  we  are  at  present  supposing  a  case  in 
which  it  would  have  been  for  tne  shipowner's 
interest  to  dry  and  save  the  goods;  as,  if  the 
freight  were  lOOOL,  the  expense  of  drying  100^., 
and  the  rest  of  the  voyage  so  long  that,  but  for  the 
drying,  fermentation  would  destroy  the  specific 
character  of  the  cargo  before  arrival.  In  such  a 
case,  if  the  process  were  also  for  the  benefit  of  the 
owner  of  the  cargo,  the  expenses  would  have  fallen, 
according  to  the  ordinary  practice,  upon  the  cargo 
as  particular  average.  It  is  clear,  therefore,  that 
there  are  cases  in  which  it  is  the  dutv  of  the 
master  to  save  and  dry  the  cargo,  even  as  between 
him  and  his  owner,  though  the  expense  of  his  per- 
forming that  duty  fall  upon  the  cargo  saved.  Oan 
it  be  that  this  duty  of  taking  care  of  the  cargo  by 
active  measures  if  necessary,  at  the  expense  of  the 
cargo,  is  owing  only  to  the  shipowner,  or 
that  it  is  other  than  a  duty  to  take  reasonable 
care  of  the  cargo,  both  in  its  sound  -state, 
and  in  arresting  the  damage  to  which  it  has  be- 
come liable  by  accident  of  the  sea,  for  the  benefit 
of  all  who  are  concerned  in  the  adventure.  In  the 
result  it  appears  to  us  that  the  duty  of  the  master 
in  this  respect,  is  not,  like  the  authority  to  trans- 
ship, a  power  for  the  benefit  of  the  shipowner  only 
to  secure  his  freight  {De  Quadra  v.  8vja>in,  16 
0.  B.,  N.  S.,  772),  but  a  duty  imposed  upon  the 
master,  as  representing  the  shipowner,  to  take 
reasonable  care  of  the  goods  intrusted  to  him,  not 
merely  in  doing  what  is  necessary  to  preserve 
them  on  board  the  ship  during  the  ordinary  inci- 
dents of  the  voyage,  but  also  in  taking  reasonable 
measures  to  check  and  arrest  their  loss,  destruc- 
tion, or  deterioration  by  reason  of  accidents,  for 
the  necessary  effects  of  which  there  is,  by  reason  of 
the  exception  in  the  bill  of  lading,  no  original 
liability.  The  exception  in  the  bill  of  lading  was 
relied  upon  in  this  court  as  completely  exonera- 
ting the  shipowner,  but  it  is  now  thoroughly 
settled  that  it  only  exempts  him  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the 
oonsequenoes  of  the  want  of  reasonable  skill,  dili- 
genoei  and  care,  which  want  is  popularly  described   ^ 
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as  "  gross  negligence/'    This  is  settled,  so  far  as 
the  repairs  of  the  ship  are  concerned,  bj  the 
judgmoDt  of  Lord  Wensleydale  in  Worms  v.  Storey 
(11  Ex.  430),  as  to  her  navigation,  by  a  series  of 
authorities  collected  in  Grill  v.  General  Iron  Screw 
Collier  Company  (L.  Rep.  1  C.  P.  600  ;  L.  Rep.  3 
C.  P.  476;  18  L.  T.  Rep.  N.  S.  485;  2  Mar.  Law. 
Gas.  0.  S.  362 ;  3  lb.  77),  and  as  to  her  manage- 
ment 80  far  as  affects  the  case  of  the  cargo  itself, 
in  Laurie  v.  Douglas  (15  M.  «&  W.  746),  where  the 
court  (in  a  judgment  unfortunately  not  reported 
at  large),  upheld  a  ruling  of  Pollock  C.  B.,  that  the 
shipowner  was  only  bound  to  take  the  same  care  of 
the  goods  as  a  person  would  of  his  own  goods,  viz., 
"  ordinary  and  reasonable  care."  These  authorities, 
and  the  reasoning  upon  which  they  are  founded, 
are  conclusive  to  show  that  the  exemption  is  from 
liability  for  loss  which  could  not  have  been  avoided 
by  reasonable  care,  skill,  and  diligence,  and  that  it 
is  inapplicable  to  the  case  of  a  loss  arising  from 
the  want  of  such  care,  and  the  sacrifice  of  the 
cargo  by  reason  thereof,  which  is  the  subject 
matter  of  the  present   complaint.    It  was  also 
argued  that,  if  there  was  any  default  of  duty,  it 
was  the  fault  of  the  master  exclusively,  and  not  of 
the  shipowners.    This  argument  might  have  had 
some  plausibility,  if  the  vessel  had  been  wrecked  or 
abandoned,  and  the  objectionable  conduct  of  the 
master  had  not  taken  place  in  the  course  of  his 
employment,  and  for  the  supposed  benefit  of  his 
owners.    The  master  is  the  general  agent  of  the 
owner  for  the  purpose  of  the  voyage,  and  for  the 
exercise  of  that  agency  is  instruct^  with  powers, 
to  be  used  at  his  discretion,  in  which  the  owner 
who  selects  him  is  satisfied  to  confide.    If,  there- 
fore, the  master  exercises    a  power  which  cir- 
cumstances might  justify,  so  that  it  is  within 
the    general     scope     of     his     functions,     and 
it  turns  out  that  the  facts  do  not  warrant  its 
exercise  in  the  particular  instance,  as,  for  instance, 
if  he  unnectosarily  throw  goods  overboard  in  a 
panic,  or  sell  goods  without  justifying  need,  the 
owners  are  held  liable  for  his  acts,  according  to  the 
rule  Omnia  facta  magistri  debet  prmatare  qui  eum 
jprceposuit,  Pothier,  Louages  Maritimes,  Gharte- 
partie.  Part  I.,  Sect.  2,  Art.  3,  :^o.  48 ;  Ewbanh 
v.  Nuiting  (7  G.  B.  797) ;  and  for  a  like  reason  they 
must  be  liable  for  his  culpable  omissions.    For 
these  reasons  we  think  the  shipowners  are  answer- 
able for  the  conduct  of  the  master  in  point  of  law, 
if,  in  point  of  fact,  he  was  guilty  of  a  want  of 
reasonable  care  of  the  goods  in  not  drying  them  at 
Liverpool.    This  raises,  in  the  end,  the  question 
of  fact,  whether  there  was  a  breach  of  the  duty 
thus  affirmed ;  a  question  which,  though  properly 
one  for  a  jury,  we  are,  under  the  powers  given  in 
the  special  case,  to  draw  inferences  of  fact,  and  the 
32nd  section  of  the  Common  Law  Procedure  Act 
1854,  bound  to  determine.    Iti  is  obvious  that  the 
proper  answer  must  depend  upon  the  circumstances 
of  each  particular  case,  and  that  the  question 
whether  active  special  measures  ought  to  have 
been  taken  to  preserve  the  cargo  from  growing 
damage  by  accident,  is  not  determined  simply  by 
showing  damage  done  and  suggesting  measures 
which  might  have  been  taken  to  prevent  it.    A 
fair  allowance  ought  to  be  made  for  the  difficulties 
in  which  the  master  may  be  involved.    The  per- 
formance  of  such   a    duty,  whether  it  be    for 
the   joint   benefit    of  the    shipowner   and    the 
shipper,   or    for    the    benefit    of    the    shipper 
only,    could    not    be    excnsed    by    reason    of 


insignificant  delay  not  amounting  to  deviation, 
and  there  are  many  casee  of  reasonable  delay  in 
ports  of  call,  for  purposes  connected  with  the 
voyage  though  not  necessary  for  its  completion, 
which  do  not  amount  to  deviation.    It  could  not 
be  insisted  upon  if  a  deviation  vvere  inyolved.    The 
place,  the  season,  the  extent  of  the  deterioration, 
the  opportunity,  and  means  at  hand,  the  interests 
of  otner  persons   concerned  in  the   adventure, 
whom  it  might  be  unfair  to  delay  for  the  sake  of 
the  part  of  the  cargo  in  peril;  in  short,  all  oircam- 
stances  affecting  risk,  trouble,  delay,  and  inoon- 
venienoe,  must  be  taken  into  account.    Nor  ought 
it  to  be  forgotten  that  the  master  is  to  exercise 
a  discretionary  power,  and  that  his  acts  are  not  to 
be  censured  because  of  an  unfortunate   result, 
unless  it  can  be  affirmatively  made  out  that  he  has 
been  guilty  of  a  breadi  of  duty.    In  the  present 
case  the  circumstances  affecting  the  propriety  of 
dryinff  the  bears  are  not  stated  in  detail,  and  a 
good  deal  is  left  to  our  general  knowledge  and  ex- 
perience.   It  is  common  knowledge  that  beans  are 
a  cargo  which  specially  suffers  from  damp,  that  the 
effects  of  the  damp  spread  and  are  aggravated  from 
hour  to  hour,  that  such  a  cargo,  therefore,  if  damp, 
ought  to  be  dried,  if  reasonably  possible,  and  not 
sent  on  in  a  state  of  fermentation.    It  ronst  be 
taken  from  the  finding  as  to  particular  average, 
that  such  drying  would  have  been  a  reasonable 
and  prudent  course  in  the  interest  of  the  shippers, 
and  one  which  they  would  have  been  sure  to  take 
if  they  had  been  owners  of  the  whole  adventure. 
The  ucts  stated  are  all  in  favour  of  the  conclusion 
that  the  beans  might  have  been  dried  dnriufi^  an 
insignificant  d^lay,  at  a  moderate  expense,  which 
there  would  have  been  no  difficulty  in  providing 
from  or  upon  the  credit  of  the  shippers;   and 
no  circumstance  is  stated  to  show  any  special 
risk,  trouble,  inconvenience,  or  other  objection.  The 
master  thought  proper,  as  he  was  entitled  to  do, 
to  reject  the  offer  of  the  shippers  to  take  the  beans 
out  of  his  bands  upon  terms  not  unreasonable,  and 
insisted,  as  he  was  entitled  to  do,  upon  keeping 
them  in  pledge  for  the  fhture  freight ;  and,  having 
done  so,  he  thought  proper  to  reship  and  replace 
a  large  part  of  them,  and  put  to  sea  with  them  in 
a  state  in  which  no  prudent  or  reasonable  man 
would  have  shipped  or  put  to  sea  with  them, 
taking  the  risk  of  their  arriving  at  Glasgow  just 
in  the  state  df  beans,  so  as  to  carry  full  freight  for 
the  shipowners,  but  largely  deteriorated  by  the 
fermentation  during  the  transit.    We  thus  agree 
with  the  court  below  that  the  duty  exists  in  Taw, 
and  that,  under  the  circumstances,  the  breach  of 
duty  is  sufficiently  made  out  in  fact,  and  that  the 
defendants,  as  shipowners,  are  liable  in  damages. 
The  judgment  of  the  Gourtof  Queen's  Bench  must 
therefore  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  plaintiffs,  Gregory,  Bowctiffe^  and 
Rawle, 

Attorneys  for  defendants,  Marhby  and  Tarry. 
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COUBT  OF  ADXI&ALTT. 

Btported  hj  J.  F.  Asphtall,  Esq.,  Buriiter-at-Law. 

March  11,  12,  13,  and  22, 1872. 
The  Thubingia. 

CoUition — Damages — Objection  to  regietrar'a  re 
port — Rule  of  consequential  damages — Duty  of 
master  of  injured  vessel — Unjustifiable  abandon- 
menU 

WJ^ere  a  coUisUm  takes  place  between  two  vessels  by 
ihe  negligence  of  the  crew  of  the  defendants* 
vessel,  whereby  ths  plaintiff's  vessel  is  injured, 
and  afterwards  and  before  any  effort  has  been 
made  to  save  the  plaintiff's  vessel  the  master  and 
crew  unjustifiably  abandon  her,  and  she  *«  conse- 
quently totally  lost,  the  defendants  will  not  be 
iiahlefor  such  t^^l  loss  of  the  plaintiff's  ship,  but 
only  for  the  expense  which  would  have  been  in- 
cwrred  in  making  good  the  a^ual  damage  occa- 
sioned by  the  collision. 

The  mcuter  and  crew  of  a  vessel  injured  by  collision 
are  bound  to  show  ordinary  courage  ana  nautical 
skiU  in  endeavouring  to  save  their  vessel  from  total 
loss,  and  the  defendants  will  not,  on  a  reference  to 
the  registrar  and  m,erchants  to  assess  the  damages, 
be  held  liable  for  any  loss  which  might  have  been 
avoided  by  the  exercise  of  such  ordinary  skill  and 
courage. 

Semble,  that  in  ihe  Admircdty  Court  the  burden  of 
proving  that  the  total  loss  resulted  immediately 
from  want  of  ordinary  nautical  skiU  and  courage, 
and  not  directly  from  the  collision,  lies  upon  ihe 
original  wrongdoers, 

Semble,  that  where  an  exorbitant  claim  is  made 
before  ihe  registrar  and  merchants  for  the  value  of 
the  injured  vessel,  and  the  abandonment  is  held 
unjustifiable,  the  plaintiffs  wiU  be  condemned  in 
ihe  costs  of  the  reference. 

Although  it  is  the  duty  of  every  vessel,  whether 
British  or  foreign,  to  render  assistance  to  another 
which  she  has  injured  in  collision,  ihe  rule  will 
not  compel  a  ship  to  remain  alongside  another  so 
injured,  so  as  to  run  risk  of  capture  by  an  enemy's 
fleet. 

The  T,,  a  North  Qerman  steamer,  ran  into  the  W,, 
a  British  steamer,  eighteen  miles  off  ihe  coast  of 
Heligoland.  The  crew  of  the  W,  immediaiely  got 
on  board  ihe  T,,  but  some  of  them  returned  and 
found  that  ihe  W,  was  injured,  and  was  making 
water.  The  W,  was  built  vn  watertight  com- 
partments, and  ihe  water  did  not  reach  her  engines 
or  fires.  The  T.  lay  by  her  for  an  hour,  and  then 
observing  a  French  man  of  war  approaching 
{France  was  then  at  war  with  Germany),  hailed 
those  on  board  the  W,,  and  they  at  once  aban- 
doned  her,  and  ihe  T,  steamed  away.  The  W, 
teas  a/pproached  by  the  French  ship,  and  was  seen 
by  her  afloat  for  three  or  four  hours  after  ihe 
eoUision;  ihe  T,  was  found  to  blame  for  the  coUi- 
eion,  and  ihe  usual  reference  was  made  to  ihe 
registrar  and  merchants  to  assess  the  damages, 
and  they  found  that  the  plaintiffs  (the  W.)  were 
only  entitled  to  such  sum  as  would  have  been  re- 
quired to  repair  the  vessel  if  she  had  been  iaJcen 
to  a  place  of  safety,  and  to  compenstxtion  for  loss 
of  contrcuis  during  the  time  of  repair, 

HM  [affirming  ihe  report),  that  the  abandonment 
of  the  vessel  was  unjusiifi^le,  and  thai  ihe 
master  and  crew  had  shown  a  want  of  ordinary 
nautical  skill  and  courage  in  not  attempting  to 


save  the  W,,  and  that  her  owners  were  therefore 

only  entitled  to  recover  as  for  a  partial  loss. 
This  was  an  appeal  on  objection  to  the  registrar's 
report  in  a  sait  of  damage  by  collision  institated 
by  the  owners  of  the  British  steamship  J,  B,  Watt, 
and  of  her  cargo,  against  the  North  Cowman  steam- 
ship the  Thuringia.  The  collision  caose  was 
heiurd  on  the  19th  Jan.  1871,  and  the  Thuringia 
was  found  solely  to  blame,  and  the  caase  was  re- 
ferred to  the  registrar  and  merchants  to  assess 
th&damages,  and  the  reference  came  on  for  hearing 
on  26th  May,  and  again  on  2nd  June  1871,  and 
evidence  ,was  heard  on  both  days. 

The  plaintiffs  claimed  as  for  a  total  loss,  alleging 
the  valae  of  the  vessel  herself  to  be  18,480{.,  and 
the  loss  of  contracts,  goods,  and  sailors'  personal 
effects  to  be  9611,  6«.  2d,,  making  a  total  of 
19,441Z.  68.  2d.  The  defendants  resisted  this  claim, 
on  the  ground  that  the  master  and  crew  of  the 
/.  B,  Watt  improperly  abandoned  her,  and  that 
if  she  had  not  been  so  abandoned  she  might  have 
been  brought  into  a  place  of  safety,  and  woald  not 
have  been  totally  lost ;  and  that  her  owners  were, 
therefore,  entitled  only  to  such  snm  as  would 
have  been  sufficient  to  restore  their  vessel  to  the 
state  she  was  in  before  the  collision,  and  to  com- 
pensate them^for  loss  of  her  services  during  the 
time  it  would  have  taken  to  repair  her.  On  13th 
June  the  registrar  reported  to  the  court  that  there 
was  due  to  the  plaintiffs  the  sum  of  2750L  with 
interest,  and  that  the  plaintiffs  should  be  con- 
demned in  the  costs  of  the  reference.  This  sum 
was  made  up  of  2501.  for  temporary  repairs,  1750L 
for  permanent  repairs,  and  750L  for  compensation 
during  the  period  of  the  vessel's  detention  whilst 
undergoing  repairs.  To  this  report  the  registrar 
annexed  his  reasons.  The  report  fully  sets  out 
the  facts  of  the  case,  and  is  as  follows : 
Report. 

"  The  main  question  which  we  have  to  decide  is, 
whether  the  master  and  crew  of  the  /.  B,\Watt 
were  or  were  not  justified,  under  all  the  circum- 
stances of  the  case,  in  abandoning  their  vessel 
after  the  collision.  If  they  were,  the  owners  will 
be  entitled  to  fall  compensation  for  their  losses ;  if 
not,  they  can  only  claim  the  amount  which  it  would 
have  cost  them  to  restore  the  vessel  to  the  state  in 
which  she  was  previous  to  the  collision.  In  the 
latter  case,  we  should  have  to  inquire  whether 
salvage  assistance  would  or  would  not  probably 
have  been  required  to  get  the  vessel  into  a  place 
of  safety,  what  would  have  been  a  reasonable 
amount  to  pay  for  those  services,  what  the  cost  of 
the  repairs,  and  what  a  proper  compensation  to 
the  owners  for  the  loss  of  the  services  of  their 
vessel  during  the  time  the  repairs  were  going  on, 
and  until  again  she  was  in  a  fit  state  to  undertake 
a  new  voyage.  All  these,  I  need  hardly  observe, 
would  be  very  difficult  questions  to  decide,  seeing 
that  we  have  in  fact  no  reliable  evidence  before  us, 
no  survey,  nothing  but  the  somewhat  loose  state- 
ments of  unskilled  witnesses  as  to  the  nature  and 
extent  of  the  damage  sustained ;  and  the  estimate 
that  we  coold  form  on  the  subject  would  of  neces- 
sity be  of  a  very  rough  and  unsatisfiaotory  character. 

"The  question,  however,  which  we  have  first 
to  consider  is,  whether  the  abandonment  of  the 
/.  B,  Watt  was  or  was  not  jastifiable. 

'*  It  seems  that  the  /.  B,  WaU  was  a  screw  steam 
vessel  of  777  tons  gross,  or  500  tons  net,  and  that 
she  belonged  to  the  port  of  West  Hartlepool.  She 
was  a  comparatively  new  vessel,  having  been  com-  ^ 
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Eleted  in  the  month  of  March  1870,  and  was  on 
er  return  voyage  in  ballast  from  Hamburgh, 
where  ehe  had  discharged  a  cargo  of  coals,  when 
at  aboat  half -past  one  in  the  afternoon  of  the  14th 
Oct.  in  the  same  year  the  collision  in  question  in 
this  cause  occurred. 

"  The  Thuringia,  on  the  other  hand,  was  a  very 
large  steam  vessel  of  1944  tons,  and  belonged  to 
the  Hamburgh  and  American  Steam  Packet  Com- 
pany. She  was  bound  to  Hamburgh,  and  ap- 
proached the  /.  B,  Watt  for  the  purpose  of 
obtaining  information  as  to  the  position  and 
movements  of  the  French  fleet.  In  doing  so  she 
rounded  to  under  the  /.  B.  Wait's  stern,  and  came 
up  under  her  port  side ;  and  by  some  mismanage- 
ment, into  the  particulars  of  which  it  is  not  neces- 
saiy  to  enter,  she  ran  with  her  stem  into  the 
tT.  B,  Watt's  port  quarter  about  6fc.  abaft  thebridge. 
A  good  deal  of  evidence  was  given  as  to  whether 
it  was  a  hard  blow  or  a  soft  one ;  the  witnesses  on 
board  the  /.  B.  Watt  declared  it  to  have  been  a 
very  severe  blow;  on  the  other  hand,  those  on 
board  the  Thuringia  says  that  it  wap  very  slight, 
that  it  was  little  more  than  a  graze,  and  hardly 
perceptible  to  those  on  board.  This  discrepancy  in 
the  evidence  of  the  two  sets  of  witnesses  is  not 
very  difficult  to  understand,  when  we  remember  the 
very  great  difference  in  size  between  the  two  vessels, 
and  the  fact  that  it  was  with  the  stem  that  the  blow 
was  given  by  the  Thuringia,  and  that  it  was  in  the 
side  that  it  was  received  by  the  /.  B.  Watt  But, 
however  this  may  be,  it  is  admitted  by  both  parties 
that  the  side  of  I  he  /.  B.  Watt  was  cut  through 
down  to  from  one  to  two  feet  of  the  water's  edge, 
the  hole  being  in  the  shape  of  the  letter  Y,  narrow 
at  the  bottom  and  widening  upwards. 

"  So  far  both  sides  are  agreed,  but  it  is  here  that 
the  difference  between  them  arises ;  the  witnesses 
for  the  /.  B.  Watt  representing  the  damage  to  the 
ship's  side  to  have  been  very  extensive,  and  to  have 
extended  below  the  water  line;  the  witnesses  from 
the  Thuringia  representing  it  as  being  a  clean 
cut,  well  above  water  mark,  and  at  the  lowest  point 
BO  narrow  that  it  was  only  possible  to  introduce  the 
hand  edgewise  into  it.  And  it  may  make  the 
evidence  of  the  witnesses  more  intelligble  if  I 
here  describe  generally  the  construction  of  the 
J.B.  Watt. 

**  According  to  the  evidence  and  the  plans  which 
have  been  laid  before  us,  it  seems  that  the  /.  B, 
Wait  was  divided  into  five  compartments  by  four 
watertight  bulkheads.  The  centre  compartment 
contained  the  engines  and  boilers ;  forward  of  this 
were  two  compartments,  a  small  one  in  the  bows 
called  the  forepeak,  and  between  it  and  the  engine 
room,  the  forehold ;  alaft  the  engine  were  also 
two  compartments,  first  a  large  one  called  the 
after  hold,  and  behind  it  the  lazaret;  running 
fore  -and  aft  along  the  middle  line  of  the  after 
hold  was  a  square  box  or  tunnel,  called  by  the 
witnesses  the  tunnel  or  screw  alley,  containing  the 
shaft  which  connects  the  engine  with  the  propellers. 
Under  the  fore  and  after  holds  were  large  iron 
tanks,  the  tops  of  which  formed  the  flooring  of  the 
fore  and  after  holds  respectively ;  they  were  in- 
tended to  hold,  and  at  the  time  of  the  collision  did 
hold  water  for  ballast.  The  tanks  did  not  extend 
under  the  engine  compartment. 

"  I  will  now  proceed  to  state,  so  far  as  my  notes 
will  enable  me  to  do  so,  the  tenor  of  the  evidence 

S'ven  by  the  witnesses,  who  were  produced  on 
>half  of  the  J,  B.  WatL  The  first  witness  examined 


was  the  master,  George  Dixon.  He  stated,  that  at 
the  time  of  the  collision  he  was  on  the  fore  part  of  tho 
bridge,  that  he  came  aft,  ordered  the  engines  to 
be  stopped,  and  then  looked  at  the  damage  over 
the  side,  and  from  what  he  saw  thought  that  she 
was  cut  right  down  to  the  water's  edge.  He  then 
looked  down  the  fore  hatch  of  the  after  hold  and 
saw  the  water  coming  in  at  the  ship's  bilge,  and 
he  says  that  the  top  of  the  tank  was  broken  and 
was  sticking  up.  He  says  that  he  then  went  on 
deck  and  ordered  the  boats  out,  as  he  thought  the 
vessel  could  not  swim  long.  The  crew  left  in  two 
of  the  vessel's  boats,  and  shortly  afterwards  the 
master  left  in  the  third  boat,  but  before  doing  so 
he  says  that  he  took  a  second  look  at  the  damage, 
and  he  then  observed  that  everything  was  begin- 
ning to  get  covered,  and  that  the  water  was  nearly 
but  not  quite  up  to  the  top  of  the  screw  alley. 

"  On  his  way  he  met  a  boa^  coming  from  the 
Thuringia,  with  the  first  officer  and  second  en- 
gineer of  that  vessel,  and  a  pilot  named  Irvin.  He 
pulled  alongside  the  Thuringia,  and  asked  tho 
master  of  that  vessel  to  take  the  J.  B,  Watt  in  tow. 
but  which  it  seems  could  not  have  been  done  with- 
out incurring  the  risk  of  capture  by  the  French 
fleet,  which  was  in  the  neighbourhood.  Dixon 
then  returned  with  his  chief  mate  and  engineer  to 
the  /.  B.  Watt,  where  they  found  the  three  persons 
belonging  to  the  Thuringia,  who  had.  preceded 
them.  What  the  master  then  did  he  does  not  say, 
further  than  that  he  got  together  some  of  his 
things,  some  silver  spoons,  forks,  cigars,  &c. ;  and 
on  the  mate  of  the  Thuringia  being  hailed  from 
that  vessel  to  return  they  all  left  the  /.  B.  Watt, 
and  as  soon  as  they  were  on  board  the  Thuringia, 
that  vessel  steamed  away  as  fast  as  she  oould  to 
avoid  capture  by  one  of  the  French  ships  of  war, 
which  was  seen  to  have  been  detached  m  parsnit 
of  her. 

"  On  cross-examination,  Dixon  admitted  that  it 
was  a  little  time,  a  very  short  time,  after  the  col- 
lision when  he  ordered  the  boats  to  be  got  out. 
He  stated  that  his  vessel  steamed  between  eight 
and  a  half  and  nine  knots  an  hour,  that  he  had  tef  t 
Heligoland  at  11.30  a.m.  that  day,  or  aboat  two 
hours  before  the  collision,  that  the  weather  was 
fine  and  bright,  the  sea  smooth,  and  that  there  was 
a  light  wind  from  the  north.  He  said  also,  for  the 
first  time,  on  cross-examination,  that  the  balk- 
head,  which  separated  the  engine-room  from  the 
after  hold,  appeared  to  be  started  away  from  the 
ship's  side ;  he  oould  not  say  what  was  the  size  of 
the  rent,  but  it  appeared  to  be  wider  than  would 
be  just  sufficient  to  enable  you  to  get  your  hand 
through.  He  said  also  on  re-examination  that  the 
water  went  through  the  rent  into  the  engine- 
room  ;  but  to  what  extent  he  oould  not  say,  and  it 
was  clearly  impossible  for  him  to  do  so,  as  he  ad- 
mitted that  he  had  not  been  in  the  engine*room 
at  all. 

"I  ihink  that  I  have  stated  all  the  nuterial 
parts  of  the  master's  evidence,  except  that  he  was 
cross-examined  a  good  deal  in  regard  to  certain 
statements  in  the  protest,  where  it  was  said,  that 
'  when  they  left  the  vessel  first  the  bottom  of  the 
gash  on  her  port  side  was  two  and  a  half  feet  from 
the  water  line,'  and  '  that  when  they  left  her  the 
second  time  the  water  was  washing  into  the  gash.' 
The  master  had  also  stated  before  us  that  the 
J.  B.  Watt,  when  they  finally  left  her,  was  drawing 
nearly  fifteen  feet  of  water,  and  he  was  asked  to 
reconcile  it  with  the  statement  in  the  protest  that 
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she  then  drew  only  thirteen  and  a  half  feet  aft. 
He  admitted  that  he  had  given  instmotions  for 
the  protest,  and  that  it  had  been  drawn  np  by  Mr. 
Tombnll,  the  plaintiff's  solicitor,  bnt  he  ooald  give 
no  explanation  of  the  difference  between  the  state- 
ments in  the  protest  and  his  present  evidence. 

*^The  next  witness  examined  was  Thomas 
Smith,  the  chief  officer.  He  speiJcs  to  the  exten- 
sive nature  of  the  damage  in  the  ship's  side  about 
six  feet  abaft  the  bridge.  In  contradiction,  how- 
ever, to  the  master,  he  paid,  that  the  bottom  of  the 
rent  or  cut  did  not  extend  down  to  the  water's 
edge,  bnt  was  abont  one  and  a  half  feet  above  it, 
and  that  below  that  point  and  under  water  the 
bilge  was  smashed  in.  He  also  said  that  the  bulk- 
head, which  separates  the  engine  room  from  the 
after  hold,  was  started  away  from  the  ship's  side ; 
that  the  joints  and  rivets  were  started;  but  he 
gives  no  more  information  than  the  master  as  to 
the  extent  of  this  damage.  He  said  that,  as  soon 
as  he  had  inspected  the  damage,  he  went  on  deck 
to  help  to  get  the  boats  out,  and  that  then  he  took 
a  second  look  at  the  damage  through  the  hatch 
in  the  after  hold,  and  saw  that  the  water  was 
nearly  level  with  the  top  of  the  tunnel  alley,  and 
he  left  in  the  boat  with  the  master.  This  man 
afterwards  returned  with  the  master  and  engineer 
to  the  J.  B.  Wait,  and  he  and  the  engineer  appear 
to  have  gone  down  into  the  engine  room,  and  to 
have  there  found  the  chief  mate  and  engineer  of 
the  ThuringicL,  He  says,  indeed,  that  the  water 
was  coming  into  the  engine  room,  between  the  end 
of  the  bulkhead  and  the  ship's  side,  but  not  so 
for  as  appears  in  any  great  quantity,  nor  is  it  pre- 
tended that  there  was  ever  at  any  time  much  water 
in  the  engine  compartment  AH  that  the  mate 
ventures  to  say  on  this  point  is  that,  before  he  left 
the  J.  B,  WaU  the  first  time,  he  raised  one  of  the 
stoke  hole  plates,  and  saw  the  water  nearly  on  a 
level  with  the  plate ;  but  he  does  not  say  that  he 
foond  any  more  water  there  when  he  returned. 
He  asserts  very  positively  that  the  donkey  engine 
was  set  on  before  they  left  the  vessel  the  first 
time,  bnt  admits  that  it  was  stopped  when  they  gob 
back  to  her.  He  says  also  that,  when  they  left  her 
the  last  time,  the  water  in  the  after  hold  was  about 
four  feet  above  the  top  of  the  screw  alley ;  but  he 
does  not  say  that  he  took  any  soundings ;  he  only 
sajrs  that  he  judged  it  to  be  about  four  feet  above 
the  screw  alley. 

"  The  other  witnesses  examined  on  behalf  of  the 
J,  B.  WaU  were  William  Peacock,  the  carpenter,  Job  n 
Tiplady,  the  boatswain,  Frederick  Erie,  a  seaman, 
and  John  Gh>ldsmith,  a  master  mariner  and  pilot,  who 
was  a  passenger  on  board  the  /.  B,  Wait  at  the 
time  of  the  collision.  All  these  witnesses  speak  to 
the  extensive  nature  of  the  damage  in  the  after- 
hold  and  to  the  water  coming  in  there ;  and  the 
last  witness,  who  left  the  ship  with  the  master 
says  that  the  water  was  nearly |to  the  top  of  the 
iannel.  Bnt  none  of  these  witnesses  apparently 
went  into  the  engine  room,  and  none  of  tnem  re- 
tamed  to  go  on  board  the  J.  B.  Wait  after  the 
Thuiringia*9  people  had  boarded  her. 

^  Such,  then,  was  the  evidence  produced  before  us 
on  the  part  of  the  J.  B.  Watt  In  reply,  three  wit- 
nesses were  produced  from  the  Thurvngia,  viz., 
John  Peter  Neilsen,  chief  mate,  Henry  Averburg, 
the  second  engineer,  and  Mathew  Lsonont  Irvin, 
the  pilot.  These  were  the  three  persons  who  went 
from  the  Thuringia  to  the  X  B,  WaU  to  inspect 
hear  condition. 


1  **  Neilson,  the  chief  mate,  says,  that  when  they 
boarded  the  vessel  the  rent  or  hole  in  the  ship's 
side  was  from  eight  inches  to  one  foot  above  the 
water  line;  that  he  did  not  see  any  damage  in  the 
bilge  below  the  water  mark.  He  very  properly 
declined  to  swear  that  there  was  not  any  damage 
there ;  all  that  he  would  say  was,  that  he  saw  no 
appearance  of  there  being  any.  He  admits  that 
there  was  a  good  deal  of  water  in  the  after  hold, 
but  swears  positively  that  it  was  not  4ft.  above 
the  top  of  the  tunnel,  as  had  been  stated  by  the 
mate  of  the  /.  B,  Watt,  for  he  says  that  he  could 
see  the  top  of  the  tunnel.  He  adds  that  he  took 
a  shovel,  and  having  fastened  a  piece  of  string  to 
it,  dropped  it  on  the  starboard  side  of  the  tunnel, 
and  found  the  water  to  be  four  spans  or  about 
2ft.  Sin.  deep.  The  mate  further  stated  that  he 
saw  the  water  wash  in  as  the  vessel  heeled  over, 
but  he  admits  that  this  could  hardly  account  for 
all  the  water  that  he  saw  in  the  after  hold.  He 
says  that  the  pilot  Irvin  called  his  attention  to 
the  vessel's  helm,  and  that  they  lashed  the  helm 
to  port  in  order  to  bring  the  vessel's  head  up  to 
the  wind.  He  can't  say  whethfir  the  donkey 
engine  was  going  when  they  got  on  board,  but  he 
distinctly  says  that  it  was  going  when  they  finally 
left  her.  This  was  about  three-quarters  of  an 
hour  after  the  collisioo.  He  says  that  when  they 
left  her  she  was  about  3|ft.  or  4ft.  down  by  the  stern. 
''  Henry  Averburg  was  the  next  witness  ex- 
amined, and  his  evidence  was  very  important, 
more  especially  when  taken  in  connection  with  the 
evidence,  of  the  first  and  second  engineers  of  the 
/.  B,  Watt  at  the  former  trial,  but  who,  I  may 
observe,  were  not  produced  before  as  at  the  refe* 
rence.  Averburg  says  that  as  soon  as  he  got  on 
board  he  wont  into  the  engine  room;  that  he 
found  the  door  of  the  mouth  of  the  tunnel  open, 
and  that  there  was  a  little  water  coming  in 
from  the  tunnel  into  the  engine  room.  He  says 
that  he  shut  the  door,  that  the  flow  from  it  was 
thereby  stopped,  and  that  no  more  water  came 
into  the  engine  room  after  that.  He  says  that  he 
examined  the  state  of  the  engines,  and  found  that 
there  was  a  pressure  of  SOlbs.  to  the  inch,  that 
there  was  no  water  in  the  gauge,  and  that  the 
donkey  engine  was  not  going.  He  says  that  the 
engineer  of  the  J.  B.  Wait  came  down  about  ten 
minutes  after  him ;  that  he  showed  him  the  state 
of  the  engines ;  that  the  engineer  then  set  on  the 
donkey  engine;  that  there  was  no  difficulty  in 
doing  this,  and  that  it  was  set  on  for  the  purpose 
of  filling  the  boilers.  He  further  says  that  he 
went  down  into  the  stokehole;  that  there  was 
no  water  there,  and  that  he  called  the  attention  of 
the  engineer  of  the  J.  B.  Wait  to  the  fact ;  that  he 
blew  off  the  steam  from  the  boilers,  the  pressure 
being  dangerously  high,  and  that  they  left  the 
donkey-engine  going.  When  asked  on  cross- 
examination,  he  declined  to  swear  that  the  bulk- 
head was  not  started  from  the  ship's  side;  but  he 
stated  that  no  water  came  from  the  after  hold 
through  the  bulkhead  into  the  engine  room,  and 
that  what  water  came  in  was  through  the  mouth 
of  the  tunnel,  and  that  that  ran  on  to  the  floor  of 
the  engine  room,  and  thence  down  into  the  bilge ; 
but  that  when  the  door  was  shut  no  more  water 
came  in. 

"The  third  witness  was  Irvin,  the  pilot.  He 
stated  that  he  went  on  board  with  the  chief  mate 
and  second  engineer  of  the  Thuringia  \  that  on 
getting  on  boMtl  he  immediately  went  with  the 
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ODgineer  into  the  engine  room.  He  speaks  to  the 
door  at  the  moath  of  the  alley  being  open,  and  to 
the  water  Mippiog  in/  as  he  oalls  it,  tnrongh  the 
opening,  bat  he  saye,  that  when  the  door  was 
closed  no  more  water  came  in,  either  there  or  at 
any  other  place;  he  also  speaks  to  the  farnace 
doors  being  shut,  and  to  the  pressure  of  steam  in 
the  boilers  being  very  great.  He  then  says  that 
he  went  on  deck  and  saw  the  master  of  the  /.  B. 
TTa^  coming  on  board ;  that  he  spoke  to  the  engi- 
neer of  that  vessel,  and  that  they  went  down  to- 
gether into  the  engine  room;  that  th^y  had  some 
ooTcrsation,  and  that  the  donkey-engine  was  sot 
going.  He  says  that  he  went  np  on  to  the  bridge 
and  lashed  the  helm  to  port ;  that  he  then  went 
with  the  mate  of  the  Thuringia,  and  sonnded  the  ^ 
water  in  the  after  hold  with  a  shovel,  and  found  it ' 
to  be  four  spans  or  2ft.  8in.  deep.  He  adds  that 
he  eould  just  see  the  top  of  the  tunnel,  and  that 
they  sounded  by  the  side  of  the  tunnel,  but  on  the 
starboard  side :  and  in  cross  examination  he  says 
that  he  saw  about  6in.  of  the  tunnel.  The  way  he 
explained  the  presence  of  water  in  the  8crew  alley 
was,  that  pronably  it  was  not  water  tight,  and 
that  the  water  in  the  after  hold  would  conse- 
quently find  its  way  into  the  alley,  and  thence  out 
of  the  month  into  the  engine  room.  This,  I  am 
informed  by  the  merchants,  is  not  at  all  improb- 
able. 

''  All  the  witnesses  on  both  sides  speak  to  the 
vessel  being  still  a  float  when  they  hkat  saw  her, 
which  would  be  for  some  two  hours  after  the  colli* 
sion,  for  it  is  clear  that  it  was  about  an  hour  after 
the  collision  before  the  Thuringia  finally  steamed 
away,  and  she  continued  in  sight  for  nearly 
another  hour,  sufiiicient,  at  all  events,  too  see 
whether  she  was  still  affoat  or  not.  But  the 
matter  does  not  rest  here,  for  we  have  an  affidavit 
on  the  point  from  a  Mons.  Senez,  a  commander  in 
the  French  navy,  which  I  had  no  hesitation  in 
admitting.  This  gentleman's  evidence  is,  that  on 
the  14th  Oct.  last  he  was  second  in  command  of 
the  French  ship  of  war  Heroine,  which  was  then 
cruising  in  company  with  the  French  fleet  in  the 
neighbourhood  of  Heligoland.  He  says  that  be- 
tween two  and  three  o'clock  in  the  afternoon, 
owing  to  certain  manoeuvres  which  appeared  sus- 
picious on  the  part  of  a  large  steam  vessel,  the 
Heroine  was  ordered  by  the  French  Admiral  to 
proceed  toward  her.  On  their  approach  the  steam 
vessel,  which  could  have  been  no  other  than  the 
Thuringia,  steamed  o£f  at  full  speed,  and  they  then 
observed  another  vessel,  which  proved  to  be  the 
J.  B,  Watt,  which  had  apparently  been  damaged 
in  a  collision.  He  says  that  on  the  way  they 
picked  up  the  boat  of  the  /.  B.  Watt,  He  de- 
scribes the  injury  as  being  in  the  form  of  a  Y, 
and  entending  to  between  forty  and  fifty  centi- 
metres of  the  water,  and  says  that  the  stem  was 
deep  in  the  water,  but  not  to  an  exraordinary 
degree.  He  says  that  the  Heroine  remained  for 
about  twenty-five  minutes  near  the  J,B,  Watt,tLxA 
then  steamed  away  again  to  rejoin  the  French 
fleet.  He  says  that  he  continued  to  watch  the 
J.  B,  Watt,  and  that  at  half-past  five  o'clock,  at 
which  time  they  were  about  twelve  miles  away 
from  her,  she  was  still  afloat,  and  that  as  the  nignt 
was  approaching,  and  they  were  distancing  her, 
he  lost  sight  of  her. 

"  Commander  Senez  adds  that  he  asked  to  be 
allowed  to  go  on  board  the  vessel,  but  that  the 
captain  refused  his  permission,  saying  that  he 


was  afraid  she  was  in  a  sinking  condition,  and 
that  on  his  repeating  his  request  Captain  Bmat 
put  him  off  to  the  following  day,  saying  that  the 
night  was  coming  on,  and  that  they  must  rejoin 
the  fleet.  On  the  following  day  they  returned, 
but  could  find  no  traces  of  her.  Now,  a  good 
deal  was  made  of  this  in  the  arguments  of  counsel; 
it  was  said  that  Captain  Bruat,  having  refused 
to  allow  Commander  Senez  to  go  on  board 
the  vessel,  saying  that  he  was  afraid  she 
was  in  a  sinking  state,  shows  that -the  appear- 
ance of  the  vessel  at  that  time  was  such  as  to 
lead  him  to  think  that  she  was  momentarily 
in  danger  of  sinking ;  bat  I  do  not  think  that  this 
is  a  necessary  influence.  It  maybe  that  Com- 
mandar  Senez's  application  was,  or  that  Captain 
Bruat  may  have  understood  his  applioation  to  be, 
not  simply  to  go  on  board  and  inspect  the  vessel, 
but  to  go  on  board  and  indeavour  to  navigate  her 
into  a  port  of  safety ;  and  he  may  very  naturally 
have  hesitated,  looking  at  the  nature  of  the  duty 
on  which  the  French  fleet  was  employed,  to  allow 
his  second  in  command  to  go  on  board  an  unknown 
and  disabled  vessel,  night,  as  he  says,  coming  on, 
and  being  under  orders  to  rejoin  the  fleet.  At  all 
events,  the  evidence  of  Commander  Senez  is  pre- 
cise upon  the  point,  that  in  his  opinion  she  was  not 
then  in  a  sinkmg  state ;  and  the  natural  inference 
from  Captain  Bruat  having  returned  on  the  follow- 
ing morning  to  look  for  the  vessel  is  that  in  his 
opinion  she  might  have  even  then  been  still  afloat. 
Commander  Senez  further  states  that  the  weather 
was  at  the  time  very  fine,  that  the  sea  was  calm, 
that  there  was  hardly  any  wind,  and  that  the  same 
kind  of  weather  continued  during  the  night  and 
the  following  4ay ;  and  that  the  place  where  they 
fell  in  with  the  J,  B.  Walt  was  about  eighteen  miles 
to  the  north-west  of  Heligoland. 

"  It  is  not  necessary  that  I  should  do  more  than 
very  briefly  refer  to  the  evidence  of  Captain 
Fetley,  who  is  a  retired  captain  in  the  Royal  navy, 
and  was  formerly  commander  of  Her  Majeety's 
yacht.  All  that  he  was  apparently  prodnoed  to 
prove  was  that,  if  the  vessel  oonld  have  been  got 
to  Heligoland,  means  could  there  have  beoi 
obtained  either  to  repair  her,  or  at  all  events  to 
stop  the  leak  sufficiently  to  allow  of  her  being 
taken  to  a  port  where  the  repairs  oould  have  been 
completed. 

"  I  have  now  carefully  examined  the  whole  of  the 
evidence  that  has  been  produced  before  as,  and 
I  will  produce  to  state  what  appears  to  as  to  be 
the  fair  inference  to  be  drawn  irom  it. 

<'  First,  then,  we  think  that  it  is  clearly  esta- 
blished that  the  blow  which  the  /.  B.  Wait  sus- 
tained was  of  a  much  more  serious  character  thsji 
those  on  board  the  Thuringia  are  prepared  to 
admit.  The  discrepancy,  as  I  have  already 
observed,  can  readily  be  understood,  if  we  remem- 
ber the  great  difference  in  size  between  the  two 
vessels,  and  the  faot  that  the  Thuringia,  with  the 
stem,  struck  the  J,  B.  Wait  on  her  port  side,  or  the 
strongest  part  o!  the  former  against  the  weakest 
part  of  the  latter  vessel.  The  witnesses  from  the 
J,  B.  Watt  speak  positively  to  the  fiiot  that  the 
water  was  coming  in  in  a  steam  at  the  bilge,  and, 
indeed,  it  would  be  difficult  to  account  for  so  much 
water  being  in  the  vessel  if  there  bad  been  no 
damage  below  the  water  line,  and  none  beyond  a 
clean  out,  varying  in  bredth  from  a  few  inches  to 
about  a  couple  of  feet,  and  the  lowest  part  of  which 
was  between  one  and  two  feet  above  the  water  line 
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On  the  other  hand,  we  are  not  disposed  to  charge 
the  witnesses  from  the  Thwringia  with  deposing 
fi^sely  when  they  state  that  they  coald  see  no 
evidence  of  any  daoiage  to  the  bilge,  or  any  appear* 
anoe  of  water  coming  in  at  that  part.  It  is  to  be 
observed  that  the  witnesses  from  the  J.  B.  Wall 
saw  it,  when  the  damage  had  only  jast  been  done, 
and  when  the  water  would  probably  have  been 
seen  rushing  up  in  a  stream.  When,  however,  the 
witnesses  from  the  Thwringia  saw  it,  the  water  had 
risen  considerably,  and  it  might  very  possibly  be 
that  there  would  then  be  not  only  no  rush,  but 
probably  no  perceptible  flow  o£  water  into  the  hold. 
For  all  these  reasons  we  are  inclined  to  think  that 
there  must  have  been  more  or  less  damage  done 
below  the  water  line,  sufficient  to  lUlow  a  very  large 
body  of  water  to  get  into  the  vessel. 

"  The  next  point  to  be  considered  is  the  precise 
spot  at  which  the  damage  was  done.  The  evidence 
shows  that  the  vessel  was  struck  about  6ft.  abaft 
the  end  of  the  bridge.  Now  it  appears  from  the 
plan  before  us,  and  it  was  so  stated  by  the  master 
in  his  evidence,  that  the  end  of  the  bridge  aft  was 
directly  over  the  bulkhead  which  separates  the 
engine  compartment  from  the  after  hold.  The 
rent  or  hole  in  the  ship's  side  would  consequently 
be  about  6ft.  abaft  that  bulkhead;  and  as  the 
damage  to  the  bilge,  and  from  which  the  water 
may  reasonably  be  supposed  to  have  come  in,  is 
described  as  having  been  directly  under  and  in 
a  line  with  the  rent  in  the  ship's  side,  it  follows 
that  the  leakage  from  the  outside  would  be  into 
the  after  hold,  and  this  agrees  with  what  all  the 
witnesses  say,  that  it  was  into  the  after  hold  that 
the  water  flowed. 

"  Now  to  determine  what  was  the  amount  of 
dan^r  in  which  this  vessel  was,  and  how  far  there- 
fore the  abandonment  was  or  was  not  justifiable,  it 
beoomes  important  to  ascertain  what  quantity  of 
water  there  was  in  the  vessel  when  they  finally 
left  her,  and  this  I  think  we  shall  not  have  much 
difficulty  in  doing.  The  evidence  of  the  witnesses 
fromthe/.^.  PTa^^  is  thatwhen  they  left  her  the  first 
time  the  water  was  nearly  over  the  tunnel,  but  not 
quite ;  the  master  says  tnat  before  getting  into  the 
boat  ho  took  a  look,  a  second  look,  into  the  hold,  and 
obaerved  that  everything  was  beginning  to  get 
covered  over;  he  says  that  he  could  see  the  top  of 
the  tunnel  or  screw  alley,  but  that  the  water  was 
nearly  above  it.  To  judge  from  the  plans  which 
have  been  laid  before  ns,  it  would  seem  that  the  top 
of  the  tunnel  was  about  4ift.  above  the  floor  of 
the  after  hold,  and  I  am  informed  by  the  merchants 
that;  this  was  probably  its  height.  We  may  take 
it  then,  that  according  to  the  evidenoe  of  the  master 
and  crew  of  the  /.  B,  WM  there  were  about  4ft.  of 
water  in  the  after  hold  when  they  abandoned  her 
the  first  time,  4ft.,  that  is  to  say,  above  the  top  of 
the  water  tank. 

''Turning  now  to  the  evidence  of  the  people 
from  the  Thwringia^  we  find  that  the  first  thing 
thai  the^  did  when  they  got  on  board  was  to  go  to 
the  engine  room  and  to  see  in  what  state  that  was. 
After  a  time  Irvin  came  up,  and  he  and  the  mate 
looked  down  the  fore  hatch  of  the  after  hold,  and 
Bounded  and  found  2ft.  Sin.  of  water.  It  is  true 
that  they  sounded  on  the  starboard  side,  and  that 
the  vessel  having  a  list  to  port  it  is  probable  that 
the  depth  would  be  somewhat  greater  on  the  port 
side;  but  both  these  witnesses  say,  that  they  oould 
distinctly  see  the  top  of  the  tuineL  and  that  the 
water  was  nearly  but  not  quite  over  it;  if,  then* 


the  top  of  the  tunnel  was  only  4ift.  above  the  floor 
of  the  after  hold,  it  is  clear  that  on  neither  side  of 
the  tunnel  oould  there  have  been  much  more  than 
about  4ft.  of  water.  I  dismiss  at  once  the  state- 
ment of  the  mate  of  the  /.  B.  Wait^  that  the  water 
was  4ft.  above  the  tunnel,  as  it  is  wholly  unsup- 
ported, and  he  does  not  say  that  he  ever  sounded, 
or  that  he  looked  into  the  after  hold  when  he 
returned  to  the  J.  B.  Watt,  so  that  we  have  nothing 
to  show  us  upon  what  grounds  he  formed  his 
opinion.  It  is  possible  that  the  mate  may  have 
meant  that  it  was  4ft.  above  the  top  of  the  ballast 
tank,  in  which  case  his  evidence  would  be  ' 
quite  consistent  with  thf^t  of  the  witnesses  from 
the  Thttringia,  be  measuring  the  depth  on  the  port 
side,  and  they  on  the  starboard  side  of  the  tunnel. 
The  statement,  too,  in  the  protest,  that  when  they 
left  the  /.  B,  Watt  the  first  time  there  were  7fl. 
of  water  in  her,  and  that  when  they  finally  abandoned 
her  there  were  abeut  9ft.,  seems  to  point  to  the 
same  conclusion ;  for  the  top  of  the  ballast  tank 
having  been  broken  it  might  verj  well  be  said  that 
there  was  this  depth  of  water  in  her,  including 
that  in  the  tank  and  after  hold  together.  If,  how- 
ever, the  water  had  been  4ft.  above  the  top  of  the 
tunnel,  the  plans  of  ^he  vessel  show  that  it  would 
have  been  some  2ft.  above  the  hold  beams,  a  fact 
which  could  hardly  have  escaped  the  attention  of 
the  mate  of  the  J.  B.  Watt,  or  the  witnesses  from 
the  Thwringia. 

*'  I  think  then  that  the  fair  result  of  the  evidence 
on  both  sides  is  that,  when  the  vessel  was  finally 
abandoned  the  water  was  not  higher  than  the  top 
of  the  tunnel,  and  that  it  had  not  risen  much,  if  at 
aU.  from  the  time  when  the  master  had  first  left  his 
vessel.  Now  this  is  what  might  naturally  have 
been  expected  from  the  fact  that  this  vessel  was 
divided  into  water  tight  compartments.  The 
object  of  water  tight  compartments,  it  need  hardly 
be  stated,  is  to  enable  a  vessel,  even  when  one  of 
her  compartments  is  filled  with  water,  to  float  by 
the  buoyancy  of  the  others;  and  in  the  present 
case,  the  vessel  being  in  ballast,  and  the  fore  hold 
and  fore  and  after  peaks  being  empty,  the  floating 
power  must  have  been  very  great  So  far,  there- 
fore, we  see  nothing  which  should  have  induced 
a  master  of  '  ordinary  nautical  skill  and  resolu- 
tion '  to  abandon  his  vessel. 

"  Let  us  now  see  what  was  the  condition  of  the 
engine  room,  and  whether  there  was  anything  in 
this  compartment  or  in  the  state  of  the  engines  and 
machinery  which  would  necessitate  the  abandon- 
ment of  this  vesseL  It  was  said  that  the  foroe  of 
the  blow  started  the  bulkhead,  which  deparated  the 
engine  room  from  the  after  hold,  away  from  the 
port  side  of  the  ship,  that  it  started  the  joints  and 
rivets.  The  onl^  witnesses  from  the  /.  B,  Watt 
who  speak  to  this  fact  are  the  master  and  mate. 
They  oould  not  say  to  what  extent  it  was  started, 
but  they  say  that  the  water  found  its  way  from  the 
after  hold  past  the  end  of  the  bulkhead  into  the 
engine  room.  Seeing,  however,  that  the  master, 
according  to  his  own  evidenoe,  never  went  into 
the  engine  room  at  all  after  the  collision,  we  can 
hardly  place  much  reliance  upon  his  statement ; 
and  the  mate,  although  he  says  that  water  was 
coming  through  into  the  engine  room,  dees  not  say 
that  it  came  through  in  any  great  quantity.  On 
the  other  hand  we  have  the  evidence  of  the 
engineer  of  the  Thwringiot  and  of  Irvin  the  pilot, 
who,  although  they  will  not  swear  that  the  end  of 
the  bulkhead  was  not  started  from  the  ship's  side,    j 
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Bwear  very  positively  that  no  water,  or  at  all  events 
none  that  they  coald  discover,  entered  the  engine 
room  in  that  place.  They  say  that  the  only  water 
that  entered  the  engine  room  was  from  the  tunnel; 
that  they  found  the  door  of  the  tunnel  into  the 
engine  room  open ;  that  they  closed  it ;  and  that 
from  that  time  no  more  water  came  into  the 
engine-room.  It  is  perfectly  clear  from  the  evidence 
of  these  two  persons,  as  well  as  from  that  of  the 
mate  of  the  /.  B.  Wait,  who  joined  them  in  the 
engine  room  when  he  returned  to  the  vessel,  that 
there  was  very  little  water  even  at  that  time  in  the 
engine  room.  The  mate  of  the  J.  B.  Watt  indeed 
says  that,  before  he  left  her  the  first  time,  he  lifted 
one  of  the  stokehole  plates,  and  that  the  water 
was  then  nearly  on  a  level  with  the  plate;  but 
he  does  not  say  that  when  he  returned  the  water 
was  above  the  plate ;  and  the  two  other  witnesses 
from  the  Thuringia  say  that  they  looked  into  the 
stokehole,  but  did  not  see  any  Water  in  it.  Either 
then  the  mate  must  have  been  mistaken  the  first 
time,  when  he  said  that  the  water  was  nearly  on  a 
level  with  the  stokehole  plate,  or  the  water  must 
have  ceased  to  rise  in  the  engine  room  between  the 
time  of  his  having  looked  into  the  stokehole  and 
the  time  of  his  return  to  the  vessel,  a  period  of  at 
least  a  quarter  of  an  hour.  No  one  pretends  that 
it  ever  at  any  time  was  on  a  level  with  the  floor  of 
the  engine  room.  I  may  add  that  the  vessel  being, 
by  the  concurrent  testimony  of  all  parties  at  that 
time  very  much  down  by  the  stem,  the  water  which 
is  usually  found  in  the  limbers  would  naturally 
flow  towards  the  after  part  of  the  vessel,  and 
would  thus  rise  rather  higher  in  the  stokehole. 
We  are,  however,  of  opinion  that  there  is  no 
evidence  to  show  us  that  the  amount  of  water  in 
the  engine  room  compartment  was  such  as  to  have 
induced  a  master  of  '  ordinary  nautical  skill  and 
resolution '  to  have  abandoned  his  vessel. 

**  I  now  come  to  a  matter  which  appears  to  us  to 
be  of  very  great  importance  to  the  decision  of  this 
case,  name^,  the  state  and  condition  of  the  engines 
when  she  was  finally  abandoned.  Whether  the 
donkey  engine  was  or  was  not  set  on  before  the 
master  and  crew  left  the  vessel  on  the  first  occasion, 
it  is  certain  that  it  was  not  going  when  they 
returned  to  her.  The  engineer  of  the  Thtmngia 
and  Irvin  both  say  so,  and  they  are  confirmed  in 
that  statement  by  the  mate  of  the  J,  B.  Wait 
himself.  The  engineer  of  the  TTm^in^ia  and  Irvin 
state  further,  that  when  they  got  into  the  engine 
room  they  found  the  water  in  tne  boilers  very  low, 
and  a  pressure  of  steam  of  about  801b.,  a  pressure 
which  I  need  hardly  observe  is,  for  a  marine  and 
low-pressure  steam  engine,  highly  dangerous. 
They  state  also  that  the  furnace  doors  were  closed 
and  the  safety-valve  shut  down.  If  their  state- 
ment is  to  be  believed,  and  I  can  find  no  contradic- 
tion to  it,  the  state  in  which  the  engines  were  left 
might  have  led  to  the  boilers  very  soon  exploding. 
They  say  that  they  immediately  set  the  donkey- 
engine  to  work  to  pump  water  into  the  boiler,  that 
they  opened  the  safety  valve  and  furnace  doors, 
and  took  the  proper  measures  for  obviating  any 
accident  from  this  cause ;  they  oould  do  no  more, 
for  to  put  the  principal  engines  in  motion  they 
would  have  required  other  hands  to  assist  them. 
The  conclusion  then  from  this  evidence  is,  that  the 
engineers,  instead  of  taking  the  proper  and  neces- 
sary precautions  to  avoid  a  catastrophe,  left  the 
engines  in  such  a  condition  as  might  not  unnaturally 
have  led  to  the  speedy  destmotion  of  the  vessel. 


And  here  I  cannot  but  express  my  surprise  that 
neither  the  first  nor  the  second  engineer  of  the 
/.  B.  Watt  were  produced  before  us  for  examina- 
tion ;  it  might  have  been  thought  that,  at  all  events, 
the  first  engineer,  who  was  in  the  engine  room 
with  Irvin  and  the  mate  of  the  Thwringiat  would 
hnve  been  produced  before  us.  I  am  aware  that 
they  were  both  produced  on  the  principal  trial,  but 
with  a  view  rather  to  show  that  the  blow  was 
a  very  severe  blow,  and  that  incidentally  some 
evidence  was  given  as  to  the  state  in  which  the 
engines  were  left;  but  I  do  not  think  that  the 
somewhat  loose  statements  made  by  them  on  that 
occasion  can  weigh  against  the  positive  and  direct 
evidence  of  the  witnesses  that  have  been  produced 
before  us,  supported  as  they  are  on  several  points 
by  evidence  nom  the  J.  B,  Watt  herself. 

"What  then  appears  to  have  been  the  state  of 
this  vessel  when  she  was  abandoned  P  She  had 
about  4ft.  of  water  in  her  after  hold  above  the  top  of 
the  ballast  tanks.  The  other  four  compartments 
were  free,  save  perhaps  that  in  the  engine  com- 
partment there  may  have  been  a  little  water,  but 
not  sufficient  to  cover  the  floor  of  the  engine  room, 
and  ver^  very  far  from  extinguishing  the  fires,  or 
interfering  in  any  way  with  the  action  of  the 
engines,  which  so  far  as  the  evidence  goes,  appears 
to  have  been  in  perfect  working  condition,  steam 
having  been  turned  on  to  set  the  donkey  eneine  in 
motion  just  before  they  finally  abandoned  her. 
Under  these  circumstances,  what  ought  to  have 
been  the  duty  of  a  master  of  '  ordinary  nautical 
skill '  and  of  '  ordinary  courage  and  resolution  ? ' 
Why,  surely  to  have  stopped  up  the  rent  in  the 
ship's  side  with  sails,  bedding,  or  anything  at 
hand,  to  have  stopped  the  flow,  if  any  flow  there 
was,  of  water  from  the  after  hold  into  the  engine 
room,  to  have  put  the  engines  in  motion,  and  to 
have  taken  the  vessel  to  Heligoland,  where,  accord- 
ing to  the  evidence  of  Gapt.  Petley,  means  could 
readily  have  been  procureHd  to  stop  the  leak  sufli- 
ciently  to  take  the  vessel  to  a  port  where  the 
necessary  repairs  could  have  been  completed. 
Instead,  however,  of  taking  any  of  these  obvious 
measures,  the  master,  immediately  the  collision 
takes  place,  looks  over  the  vessel's  side,  condndes 
that  sne  had  been  cut  down  to  the  water's  edge, 
a  conclusion  which  it  is  dear  was  not  foanded  in 
fact,  and  which,  if  it  had  been,  was  not  alone  sufli* 
cient  to  justify  the  abandonment  of  the  vessel ; 
he  then  orders  the  boats  out,  and  without  going 
into  the  engine  room  or  doing  more  than  merely 
look  down  into  the  after  hold,  he  and  bis  crew 
collect  their  private  effects,  or  at  all  events  a  good 
portion  of  them,  and  abandon  their  vessel.  The 
engineers,  too,  seem  equally  to  have  neglected 
thftir  duty,  and  to  have  left  the  engines  in  a  state 
which  might  possibly  in  a  short  time  have  resulted 
in  the  totol  destruction  of  the  vessel.  And  all  this, 
too,  with  a  smooth  sea,  fine  weather,  a  favourable 
wind,  Heligoland,  at  a  distance  of  only  about 
eighteen  miles  off,  and  a  vessel  from  the  French  fleet 
approaching  them,  from  whom  they  might  natu- 
rally have  expected  to  receive  assistance,  bad  it 
been  needed.  More  gross  and  culpable  neglect  of 
duty  on  the  part  of  the  master  and  crew  it  would 
be  difficult  to  imagine.  The  vessel  at  her  ordinary 
rate  of  steaming  would  have  reached  Heligoland  in 
about  two  hours  and  a  half,  her  engines  were  so 
far  as  appears  from  the  evidence  in  perfect  woiidng 
order,  and  according  to  the  evidence  of  Comnriander 
Senez,  she  was  still  afloat  at  half-past  five  o'clock 
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or  for  about  four  hours  after  the  oollision,  and  this, 
too,  without  her  having  been  pumped  at  all  during 
that  time.  Under  tS  the  oircumstanoes  of  the 
oise  we  are  of  opinion  that  the  master  and  crew 
of  the  /.  B.  Watt  did  not  show  that  ordinary 
nautical  skill  and  courage  which  might  reasonably 
have  been  ezpecbed  of  them ;  they  &eem  to  have 
hten  taken  with  a  groundless  panic,  and  to  have 
ihown  presence  of  mind  only  in  one  point — namely, 
in  saving  their  own  clothes  and  private  effects. 

''  On  the  authority,  then,  of  Tke  Flying  Fish 
(3  Moo  P.  0. 0.,  N.  S.  77 ;  Bro.  and  Lush.  436 ;  12 
L.  T.  Eep.  N.  8.  619;  3  Mar.  Law  Oas.  0.  S. 
221),  and  of  the  judgment  of  Dr.  Lushingfon  in 
the  case  of  The  Linda  (Swa.  Bep.  p.  806),  I  must 
bold  that  the  master,  having  shown  a  great  want 
of  'ordinary  nautical  skill  and  resolution,' 
the  owners  are  not  entitled  to  recover  as  for  a 
toial  loss ;  all  that  they  can  properly  claim  is 
the  amount  which  would  have  been  necessarily 
expended  by  them  to  restore  this  vessel  to  the 
same  state  in  which  she  was  previous  to  the  colli* 
sion.  To  ascertain  what  this  should  be  is  by  np 
means  an  easy  inquiry,  nor,  I  fear,  can  it  be  a 
very  satisfactory  one,  owing  to  the  want  of  sufB- 
cioDt  materials  on  which  to  form  a  sound  opinion. 
It  is  a  question,  however,  which  must  be  faced,  and 
as  both  parties  have  agreed  to  leave  the  matter  to 
Qs,  and  have  expressed  their  intention  not  to  pro- 
daoe  any  further  evidence  on  the  point,  we  must 
form  as  &ir  an  estimate  as  the  materials  before  Us 
will  enable  us  to  do. 

"First,  then,  I  should  observe  that  from  the 
view  that  we  have  taken  of  this  case,  the  vessel 
ooold  easily,  by  the  unaided  efforts  of  her  own 
arew,have  been  taken  into  a  place  of  safety.  No 
rewurd,  therefore,  for  salvage  assistance  would  be 
Admissible  as  a  part  of  the  claim.  She  would  on 
her  arrival  at  Heligoland,  or  perhaps  even  at  Guz- 
haven,  have  undergone  some  temporary  repairs 
sufficient  to  enable  her  to  reach  a  port  where  her 
repairs  could  have  been  completed;  possibly,  even, 
the  port  of  her  owners  in  this  country.  These 
expenses  we  should  be  disposed  to  estimate  at  the 
B!imof250Z.  On  her  arrival  at  Hartlepool,  say, 
she  would  have  had  to  be  docked,  the  plates  in  her 
tide  and  bilge  replaced,  the  bulk  head,  if  started, 
retsstened,  and  generally  put  into  a  state  of  renair. 
This  we  estimate  at  the  sum  of  1750Z.  To' this 
woald  have  to  be  added  the  compeneation  due  to 
her  owners  during  the  period  of  her  detention 
whilst  undergoing  repairs.  This  we  consider 
would  be  fully  covered  by  a  sum  of  750Z.  The 
total  amount  therefore,  which  we  should  allow  to 
the  owners  as  sufficient  to  enable  them  to  restore 
this  vessel  to  the  condition  in  which  she  was  pre- 
vious to  the  collision  would  be  27501.  with  interest 
thereon,  say,  from  the  1st  Jan.  1871. 

"  With  rejgard  to  the  claim  of  the  master  and  crew 
for  their  private  effects,  seeing  that  in  our  opinion 
this  vessel  not  only  ought  to,  but  might  easily 
have  been  taken  into  a  p&ce  of  safety,  and  that  no 
damage  appears  to  have  been  done  in  the  collision 
to  the  cabin  or  quarters  of  the  master  and  crew, 
or  to  any  of  their  effects,  we  think  that  it  must  be 
rejected  in  ioto.  And  the  same  observation  applies 
to  the  claim  for  two  cases  of  goods  stated  to  have 
been  on  board,  and  which  are  valued  together 
at  301. 

**  The  last  item  of  the  claim  relates  to  the  loss' 
^leged  to  have  been  sustained  by  the  owners  of 
the  J.  B,  Watt  in  resp^t  of  certain  charter-parties.  ! 
Yoi.L,N.S. 


It  appears  that  the  owners  had,  on  the  29th  Sept. 
1870,  entered  into  a  charter-party  to  carry  two 
cargoes  of  coal  from  West  Hartlepool  to  Ham- 
burgh  at  a  certain  rate  of  freight.  She  had  per- 
formed one  voyage,  and  was  returning  to  Hartle- 
pool to  take  on  boiurd  the  second  cargo  under  this 
charter-party  when  the  collision  occurred.  In  the 
meantime,  however,  and  just  previous  to  the  colli- 
sion, the  owners  had  on  the  11th  Oct.  entered  into 
a  further  charter  for  the  conveyance  of  two  other 
cargoes  of  coals  between  the  same  ports  to  com- 
mence after  completing  the  delivery  under  the 
first  charter.  There  were,  consequently,  three 
voyages  uncompleted,  and  the  owners  claim  a  sum 
of  73 U.  129.,  being  the  net  profit  which  they  say 
they  should  have  made  on  those  three  voyages,  or 
at  the  rate  of  2432. 178.  id.  for  each  voyage.  No 
evidence,  however,  was  given  that  the  owners  had 
not  by  means  either  of  their  own  or  of  some  other 
vessels  completed  the  charters  and  thus  earned  the 
freights ;  and  it  is  clear  that,  if  by  the  exercise  of 
ordinary  care  and  diligence  they  could  have  done 
so,  this  claim  could  not  be  allowed.  It  was  with 
this  view  that  I  put  the  question  to  Mr.  Wilkin- 
son, the  managing  owner,  as  to  the  number  of 
screw  steam  vessels  of  this  description  which  they 
had  in  their  employ.  It  is,  however,  not  necessary 
to  say  more  on  the  subject,  as,  on  my  asking 
whether  the  item  was  seriousl;^  contended  for,  Mr. 
Butt,  on  behalf  of  the  plaintiffs,  immediately 
withdrew  it. 

*'  It  only  remains  that  I  should  sajr  a  few  words 
on  the  question  of  costs.  In  an  ordinary  case  of 
this  description,  where  the  claim  was  reasonable, 
and  made  hondfide^  even  though  I  might  under 
all  the  circumstances  have  held  the  abandonment 
to  have  been  unjustifiable,  I  should  perhaps  have 
been  inclined  to  leave  each  party  to  pay  his  own 
costs  of  the  reference.  But  in  the  present  case 
there  are  some  circumstances  which  would  lead 
me  to  come  to  a  somewhat  different  conclusion. 
The  claim  for  the  value  of  the  vessel  is  18,480Z. 
Now  Mr.  Wilkinson,  the  managing  owner,  in  an 
affidavit  which  had  been  filed  in  th^  proceedings, 
had  stated  that  her  market  value  at  the  time  ut* 
the  collision  was  16,900Z.:  when,  however,  he  was 
examined  before  us  he  admitted  that  her  cost 
price  had  not  exceeded  15,0002.,  but  he  said  that, 
although  she  had  been  ten  months  afioat,  the 
value  of  such  vessels  had  risen  to  that  extent  be- 
tween the  times  of  her  being  built  and  her  loss. 
He  further  stated  that  the  difference  between  the 
alleged  market  value  16,9002.,  and  the  amount  of 
the  claim  18,4802.  was  due  to  freight.  But  it  was 
pointed  out  to  him  that  he  had  received  the  freight 
on  the  first  voyage,  and  that  the  estimated  profit 
on  the  three  subsequent  voyages  contracted  for 
under  the  charter-parties  formed  a  separate  item 
of  the  claim.  No  other  explanation  was  given  by 
him  of  the  difference.  Mr.  Wilkinson  admittea 
that  there  had  been  a  contract  for  the  price  of  the 
vessel,  and  undertook  to  produce  it,  and  when  that 
was  subsequently  done,  ib  turned  out  that  the 
contract  price  was  for  14,0002.  only,  and  moreover, 
that  the  terms  of  sale  were  *  to  be  considered  as  on 
the  basis  of  half  cash  on  completion,  and  half  six 
months  from  date  of  completion,'  which  is  a  very 
different  ihing  from  what  we  had  been  given  to 
understand  was  the  cost  price  of  the  vessel. 

*'  On  the  whole,  looking  at  the  very  unjustifiable 
manner  in  which  this  vessel  was  abandoned,  the 
exorbitant  daim  for  the  value  of  the  ship,  and  the 
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claim  for  the  alleged  loss  on  the  charter-partieB 
which  could  not  be  sastained  at  the  hearing ; 
looking  also  at  the  fact  that  the  amount  clumed 
was  19,4411. 69.  2(2.,  and  the  amount  reported  due 
18  only  2750L ;  we  think  that  the  plainti£fd  ought 
to  pay  all  the  costs  of  the  reference.  And  I  ahaXl 
so  report.  "  H.  G.  Boihebt,  Registrar. 

"June  13,  1871." 

From  this  report  the  plaintiffs  appealed  to  the 
court,  and  filed  a  petition  in  objection  to  the  report, 
objecting  on  the  following  grounds  -.—First,  because 
the  /.  B,  Wait  had  received  such  injur]^  in  the  col« 
lision  that  it  would  have  been  impossible  to  have 
navigated  her  to  a  place  of  safety ;  secondly, 
because  the  abandonment  of  the  J.  B,  Walt  by 
her  master  and  crew  was  not,  under  all  the  cir- 
cumstances of  the  case,  such  an  abandonment  as 
would  work  a  forfeiture  of  her  owner's  right  to 
reooTcr  as  for  a  total  loss ;  thirdly,  because  on  the 
facts  found  in  the  said  reasons  of  the  registrar, 
he  has  erroneously  held  that  the  plaintiffs  are  not 
entitled  to  recover  as  for  a  total  loss ;  fourthly, 
because  on  the  hearinff  beiore  the  registrar,  after 
all  the  witnesses  on  behalf  of  the  plaintiffs  had 
been  examined,  an  affidavit  of  one  M.  Senez,  an 
officer  in  the  French  navy,  which  had  been  until 
that  time  kept  back  by  the  defendants,  was  pro- 
duced by  them  and  tendered  in  evidence;  and 
though  objected  to  by  the  plaintiffs,  was  admitted 
by  the  registrar.  Such  affidavit  went  to  show  that 
the  J.  B.  Watt  continued  to  float  for  a  long  time 
after  she  was  abandoned,  and  that  she  might  have 
been  saved  by  bei  master  and  crew ;  fifUily,  be- 
,  caufie  the  registrar  found  that  the/.  B,  Wati  might 
have  been  taken  to  Heligoland  and  there  tempo- 
rarily repaired ;  whereas,  in  f  act^  even  if  she  could 
have  been  taken  to  Heligoland,  there  was  not  at 
Heligoland  any  place  where  she  could  have  been 
put  in  safety,  or  any  place  where  or  means  by 
which  she  could  have  been  temporarily  repaired ; 
sixthly,  because  the  findings  in  the  report  are 
against  the  weight  of  evidence. 

An  answer  was  filed  on  behalf  of  the  defendants, 
supporting  the  report,  den^png  the  reasons,  and 
submitting  that  the  admission  of  the  affidavit  of 
M.  Senez  ^as  in  accordance  with  the  practice 
at  these  references,  and  alleging  that  the  fifth 
reason  was  unsupported  by  evidence.  On  this 
answer  the  plaintiffs  concluded.  As  to  the  admis- 
sibility  of  IL  Senez's  affidavit,  see  ante,  p.  166. 

March  11  and  12.'^Buit,  Q.O.,  and  OlarJaon  for 
the  plaintiffs. — ^There  are  two  questions  :  first, 
was  the  /.  B,  Watt  so  injured  by  the  collision  that 
she  must  have  perished  P  seoondlv,  was  she  im- 
properly abandoned  P  The  vessel  had  disappeared 
before  the  next  mornings  The  law  has  been 
wrongly  applied  by  the  registrar ;  the  case  of  TJie 
Flying  Fish  (3  Moo.  P.  0.  0.,  N.  S.,  77 ;  Bro.  & 
Lush,  436 ;  12  L.  T.  Bep.  N.  S.  619),  cited  by  him, 
differs  widely  from  this  case.  The  Thurin^ 
abandoned  the  J,  B,  Watt  and  refused  all  assist- 
ance, and  they  have  no  right  now  to  say  that  there 
was  undue  haste  and  want  of  care  on  our  part  in 
quitting  our  vessel,  and  that  they  are  therefore 
liable  only  for  a  partial  loss.  They  stood  off  with 
our  crew  within  an  hour  of  the  collision.  In  the 
Flying  Fish  (snp,)  it  is  said  that  in  an  emergency 
great  allowance  is  to  be  made  for  errors  of  judg- 
ment, and  this  is  applicable  here,  where  a 
violent  and  dangerous  collision  had  just  oc- 
curred. The  crew  of  the  J,  B,  Watt  were  com- 
pelled to  leave  her  because  the  Thuringia  would 


not    stay   for    fear  of   the  French  fleet.       No 
moral  blame  attaches  to  our   crew;    the    Thu^ 
ringia  was  bound  to  have  remained  by  her  or 
to  have  left  our  crew  on  board  if  they  thought  aha 
could  be  got  into  safety,  or  to  have  taken  her  into 
tow  if  her  own  crew  were  insufficient  to  take  her  to 
Heligoland.    At  common  law  the  rule  as  to  con- 
tributory negligence  is  that  a  plaintiff  can  recover 
nothing  if  his  own  acts  have  in  any  way  oaoaed 
the  injury,  but  this  is  qualified  by  the  case  of 
Lynch  T.  Nurdin  (10  L.  J.  73,  Q.  B.;  1  Ad.  &  EIL 
29).    That  was  a  case  of  injury  to  a  child  of  tender 
years  ;  and  it  was  held  that  as  the  original  miscon- 
duct of  the  defendant's  servant  led  to  the  aooident, 
even  the  subsequent  misconduct  of  the  plaintiff 
did  not  disentitle  him  to  recover,  as  he  could  only 
be  required  to  exercise  ordinary  care,  and  that  care 
was  to  be  measured  by  his  capacity.     Analogous 
to  this  is  the  case  where  a  tortious  act  of  the  defen- 
dants has  caused  such  a  panic  that  the  plaintiffs 
are  incapable  of  exercising  their  ordinary  judg- 
ment and  abandon  their  vessel.  The  plaintiff  is  not 
disentitled  because  the  master  has  by  the  accident 
become  so  morally  incapable  that  he  cannot  exercise 
ordinary  nautical  skill.    The  onus  of  proof  in  snch 
a  case  lies  upon  the  wrongdoer,  who  seeks  to  rid 
himself  of  his  liability  (The  Kingston  &v  Ssa,  3  W. 
Hob.  157)  ;  he  must  show  that  the  loss  was  not 
wholly  caused  by  his  default.     In  The  Pen$her 
(Swab.  211)  it  is  held  that  a  plaintiff  may  recover 
unless  he  be  guilty  of  gross  negligence,  and  this  is 
laid  down  in  The  Countess  of  Durham  (9  Monthly 
Law  Mag.  279).     The  Fensher  (sup,)  is  oonfcrary  to 
The  Flying  Fish.  Theracts  in  the  The  Linda  (Bwekh. 
306),  cited  in  the  report,  are  very  different  from 
these.    In  The  Flutng  Fish  (sup,)  there  was  no 
emergency,  whilst  here  there  was  only  a  shorttime 
to  deliberate,  and  at  the  end  the  master  was  bound 
to  decide  hurriedly.    Was  the  Thuringia  justified 
in  deserting  the  /.  B.  WcUt  merely  because    a 
French  fleet  was  seen  some  distance  away  P    She 
ought  to  have  towed  the  vessel.    Her  duty  to 
assist  is  none  the  less  binding  because  she  is  a 
foreign  vessel.  Where  was  the  ship  to  g^  P  There 
were  no  lights  left  on  the  German  coast  on  account 
of  the  war.     It  is  clear  from  the  evidenoe  that 
there  was  a  large  quantity  of  water  already  in  her 
when  she  was  left.    No  negligence  in  point  of  law 
was  committed  by  the  master  as  long  as  he  re- 
mained by  his  vessel,  and  then  he  was  suddenly 
called  npon  to  determine  whether  he  would  go  or 
stay.  It  is  is  always  held  that  if  men  leave  a  vessel 
immediately  after  collision,  and  whilst  they  are  in 
a  panic  caused  by  it,  they  may  still  recover.  This 
sudden  call  to  leave  placed  us  in  a  similar  emer- 
g^cy.    The  French  admiral  was  clearly  of  opinion 
that  the  vessel  was  sinking,  as  he  would  not  allow 
M.  Senez  on  board.    The  admission  of  M.  Senez's 
affidavit  was  contrary  to  practice  and  to  rule  106 
of  the  Admiralty  Court  Eules. 

March  13. — Sir  /.  KarslaJce,  Q.G.,  Benjamin^ 
and  W.  O,  F,  Phaiimore.  for  the  defendants.— 
Although  the  facts  in  The  Flying  Fieh  (swp.) 
differ,  the  law  as  laid  down  there  is  applicable,  as 
it  shows  the  duty  of  a  master.  The  case  of  Lynch 
V.  Nwrdin  (sup,)  proceeds  exclusively  on  the  ground 
that  the  plaintiff,  being  a  child  of  tender  years, 
could  not  be  considered  as  causing  any  part  of  the 
injury  sustained,  and  even  the  law  there  laid  down 
is  questionable  Lygo  v.  Newhold,  9  Ex.  902).  Here 
the  master  was  well  capable  of  judging  what 
ought  to  be  his  own  conduct.  He  no  doubt  came 
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to  a  conclnsioQ,  but  it  was  not  a  ri^ht  oonolosion. 
The  vessel  was  only  two  hoars  from  Heligoland 
and  fonr  hoars  from  the  Elbe.  The  French  fleet 
was  near.  The  orew  had  plenty  of  time  to  get 
over  their  panic.  If  the  Thuringia  had  steamed 
away  at  once  there  might  have  been  good  ezonpe 
for  their  act,  but  she  remained  for  an  hoar.  It 
cannot  be  said  that  she  was  boand  to  remain  with 
the  J.  B.  Wait,  and  so  ran  risk  of  capture.  The 
master  was  boand  to  exercise  ordinary  naatioal 
skill  in  forming  a  jodgment.  The  rale  as 
to  contribatory  negligeace  is,  that  if  the  acci- 
dent was  canned  proximately  by  the  negli- 
gence of  the  defendants,  they  are  liable  so 
long  as  the  acts  of  the  plaintiffs  only  remotely 
broQght  abont  the  accident  (Tuff  v.  Wannan,  2 
C.  B.,  N.  S.,  740) ;  bat  here  the  actaal  total  loss 
was  proximately  caused  b}r  the  plaintiffs.  But  the 
oases  of  contributory  negligence  are  not  really  in 
point,  as  they'all  relate  to  acts  done  at  the  time  of 
the  accident,  whilst  here  the  negligence  on  the 
part  of  the  plaintiff  took  place  after  the  act  done. 
They  claim  for  a  total  loss,  and  therefore  must 
show  that  we  caused  it ;  but  even  if  the  onus  is 
upon  us,  the  evidence  clearly  shows  that  the 
vessel  might  have  been  saved.  The  Flying  Fish 
(nip.)  lays  down  that  the  criterion  of  the  right  to 
recover  is  not  whether  the  vessel  could  have  been 
saved,  but  whether  the  master  made  proper  efforts 
to  save  her.  We  have  shown  that  there  was  rea- 
sonable probability  of  saving  the  vessel,  and  there- 
fore submit  that  the  onus  is  now  shifted  upon 
them,  A  master  must  have  a  certain  amount  of 
constancy.  Even  if  the  Thuringia  did  leave,  the 
French  man-of-war  was  then  coming  up. 

Butt,  Q.O.,  in  reply. — An  erroneous  judgment 
formed  by  the  master  would  not  prevent  us  from 
recovering.  The  onus  is  cast  on  the  wrong  doer 
of  proving  that  the  abandonment  was  unjustifiable. 

Our,  adv.  iftiU, 

March  22.— Sir  B.Phillimore.— rThe/.  B.  Watt. 
a  screw  steam  ship  of  770  tons,  came  into  collision 
on  the  14th  Oct.  1870  with  the  Thurmgia,  a  steam 
ship  of  1944  tons,  and  for  thb  collision  the  court 
pronounced  in  Jan.  1871  that  the  Thuringia  was 
alone  to  blame,  and  made  the  usual  reference  to 
the  registrar  and  merchants  to  assess  the  amount 
of  damages  for  which  the  Thuringia  was  liable. 
It  appears  that  the  owners  of  the  J,  B.  Watt  pre- 
feriHMl  a  claim  before  the  tribunal  of  the  sum  of 
19,4411.  6#.  2d.,  such  sum  being  the  alleged  entire 
valne  of  the  vessel — in  other  words,  they  claimed  for 
a  total  Jobs  of  that  vessel.  *  The  registrar  rejected 
the  claim  founded  upon  a  total  loss,  and  awarded 
the  sum  of  27502.,  estimating  at  that  sum  the 
probable  expenses  necessai^  to  restore  the  vessel 
to  the  condition  in  which  she  was  previous  to  the 
collision.  It  is  admitted  by  both  parties  that  this 
estimate  is  fair  and  proper,  if  the  claim  for  a  total 
loss  was  properly  rejected.  The  main  question 
raised  before  the  registrar  was  whether  the  master 
was  justified  in  abandoning  her — ^in  other  words, 
whether  her  total  loss  was  legally  a  necessary  con- 
sequence of  the  collision,  or  whether,  by  the  exer- 
tion of  ordinary  skill  and  oourage,  she  might  have 
been  saved.  The  registrar  found,  and  has  reported 
to  the  court,  that  the  vessel  was  improperly  aban- 
doned, and  that  her  total  loss  was  owing  to  a  want 
of  ordinary  skill  and  comrage  on  the  part  of  those 
to  whom  her  navigation  was  intrusted,  and  from 
ihis  finding  of  the  registrar  there  has  been  an 
appeal  to  this  court.  The  whole  case  has  been  most 


f  ally  and  ably  argued  before  me,  and  I  hope  it  will 
not  be  supposed  that  I  am  at  all  insensible  to  the 
merit  of  that  argument,  because  I  omit  it  in  detail 
and  confine  myself  to  a  brief  statement  of  the 
principal  points  upon  which  my  judgment  is 
founded ;  and  I  will  first  say  a  woid  as  to  the  law 
applicable  to  the  case.  The  law  as  to  the  liability 
of  a  wrongdoer,  who,  as  in  this  case,  has  without 
malice  or  intention,  but  through  negligence  in- 
flicted a  wrong  upon  the  property  of  another, 
appears  to  be  much  the  same  in  all  systems  of 
jurisprudence.  Saoh  a  wrongdoer  is  liable  not 
only  for  the  immediate,  but  for  certain  oonse- 
qaential  damages  of  l^is  act.  Not,  however,  for  all 
damages  which  in  common  parlance  may  be 
called  consequential,  but  for  such  as  are  the  legal, 
or,  as  it  is  sometimes  said,  the  natural  consequences 
of  the  wrongful  act,  and  here  two  questions  arise ; 
first  what  are  the  criteria  of  legal  consequences ; 
and,  second,  upon  which  party  is  cast  the  burden  of 
proving  such  criteria  to  exist  in  the  particular  case  P 
With  regard  to  the  first  question,  I  will  borrow  the 
language  fVom  the  judgment  of  Lord  Wensleydale, 
founded  upen-an  earlier  decision.  "  The  rule  of 
law,"  that  learned  judge  says,  "  is,  that  although 
there  may  have  been  negligence  on  the  part  of  t£e 
plaintiff,  yet,  unless  he  might  by  the  exercise  of 
ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  reoover ; 
if  hj  ordinary  care  he  might  have  avoided  them, 
he  18  the  author  of  his  own  wrong":  (Bridge  v. 
Chrand  JundionRaUway  Company ^  3  M.  &  W.  244, 
248.)  "  One  person  being  in  fault,"  Lord  Ellen- 
borough  says,  ''will  not  dispense  with  another 
using  ordinary  care  for  himself " :  BuUerfiM  v. 
Forrester,  1 1 ,  East,  60, 62).  To  the  ordinary  care  here 
mentioned  must  be  added  ordinary  courage  and  re- 
solution, for  whether  or  not  the  latter  element  be 
required  in  the  driver  of  a  carriage  in  the  case  of 
a  collision  on  land,  it  is  certainly  required,  and 
so  it  has  often  been  decided,  in  the  master  of  a 
vessel  in  the  case  of  a  collision  at  sea :  (The  King- 
ston-hy-Sea^S  W,  Bob.  157;  The  Peneher,  Swa. 
213:  The  Linda,  Swa.  308;  The  Flying  Fish,  3 
Moo.  P.  O.O.N.  S.,89;  Bro.  &  Lush.  436;  12 
L.  T.  Bep.  K  S.  619.)  The  law  does  not  exact  the 
utmost  care  or  skill,  but  the  care  and  skill  of  a 
competent  person;  neither  does  it  exact  heroic 
courage,  but  such  courage  as  belongs  to  the  ordi- 
nary exercise  of  the  profession,  or  calling  of  the 
?arty  complaining— ^ys  Donnellus  (Oomm.  de 
are  Oivili,  lib.  xv.,  o.  zxxix.,  s.  8) :  "  Justus 
metus  definitur  non  vani  hominis  metus ;  sed  qui 
merito  in  hominem  oonstantissimum  oadat.  Hoc 
recte,  cum  (juaaritur  quis  dioatar  Justus  metus. 
Non  minus  incertum  est  quis  sit  metus  qui  oadat 
etiam  in  oonstantem  virum.  Id  autem  ex  genere 
mail  et  perionli  formidati  sstimandum  est."  If 
the  party  complaining  be  a  sailor,  he  cannot  suc- 
ceed in  his  suit  if  it  be  shown  that  the  danger 
which  has  caused  his  loss  could  have  been  avoided 
by  a  sailors  ordinaiy  courage  and  skill.  With 
respect  to  the  second  point,  it  appears  to  me  that 
the  decisions  at  common  law  incline  to  the  position 
that  the  burden  of  proving  that  ordinary  skill  and 
oourage  could  not  have  averted  the  loss  lies  upon 
the  party  complaining.  Mr,  Sedgwick  (Sedgwick 
on  Damages,  4th  edit.,  p.  539)  sums  up  the  law  to 
be  deduced  from  a  variety  of  oases,  as  follows :  *'  A 
party  in  an  action  on  the  case  for  negligence  can- 
not recover  damages  which  have  resulted  from  his 

own  negMgenoeand  want  of  care.    He  most  show     r> 
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himBelf  to  bo  in  the  right,  and  the  defendant  in 
the  wrong ;  that  he  has  performed  his  daties,  and 
that  the  defendant  has  neglected  his,  and  that  the 
damages  are  the  legitimate  conseqnences  of  the 
negligence  of  the  defendant."  The  decisions 
in  this  court,  however,  seem  to  throw  the 
burden  of  proof  upon  the  original  wrongdoer, 
who  alleges  that  the  injured  vessel  was  un- 
necessarily abandoned.  I  will  now  consider  the 
leading  facts  of  the  case  to  which  these  prin- 
ciples of  law  must  be  applied.  The  damage 
inflicted  on  the  J,  B,  Wait  was  of  a  serious  dub- 
racter.  The  stem  of  the  Thuringiaf  a  vei^  large 
and  powerful  steamer,  struck  the  J,  B.  Wait  on 
her  port  side  about  six  feet  abaft  the  end  of  the 
bridge.  The  rent  made  in  her  was  in  the  form  of 
the  letter  Y,  and  it  was  found,  I  think  rightly, 
that  there  must  have  been  some  damage  done 
below  the  water-line,  probably  to  the  extent  of 
three  feet,  sufficient,  however,  to  allow  the  entrance 
of  a  large  body  of  water  into  the  vessel.  The 
counsel  for  the  J.  B,  Watt  stated  that  he  was 
willing  to  rest  his  whole  case  upon  this  point;  on 
the  ower  hand,  the  counsel  for  the  Thuiingia  did 
not  dispute  that  this  fact  had  been  rightly  found 
by  the  registrar.  I  accept  this  finding,  but  it 
seems  to  me  by  no  means  oonclnsive  as  to  the 
merits  of  the  case.  The  J,  B,  Wait  was  in  water 
ballast,  and— here  I  borrow  the  accurate  language 
of  the  report — ''was  divided  into  five  compart- 
ments by  four  watertight  bulkheads.  The  oentre 
compartment  contain^  the  engines  and  boilers ; 
forward  of  this  were  two  compartments,  a  small 
one  in  the  bows  called  the  forepeak,  and  between 
it  and  the  engine  rooms  the  forehold ;  abaft  the 
engine  were  also  two  compartments,  first,  a  large 
one  called  the  afterhold,  and  behind  it  the  lazaret; 
running  fore  and  aft  along  the  middle  line  of  the 
afterhold  was  a  square  box  or  tunnel,  cfldled  by  the 
witnesses  the  tunnel  or  screw-alle^,  containing  the 
shaft  which  connects  the  engine  with  the  propeUers. 
Under  the  foreand  afterholds  were  large  iron  tanks, 
the  tops  of  which  formed  the  flooring  of  the  fore 
and  after  hold  respectively ;  they  were  intended 
to  hold,  and  at  the  time  of  the  collision  did  hold, 
water  for  ballast.  The  tanks  did  not  extend  under 
the  engine  compartment."  The  depth  of  the  water 
tank  was  three  feet,  that  of  the  tunnel  four  feet 
six  inches.  It  is  admitted  that  the  water  was  not 
higher  than  the  top  of  the  tunnel ;  it  is  also  ad- 
mitted that,  whatever  water  there  was,  it  was 
below  the  plates  of  the  stokehole ;  it  was  never 
at  any  time  on  a  level  with  the  floor  of  the 
engine  room.  The  engines  were  in  good  working 
order,  the  water  in  no  way  interfered  with  their 
action ;  the  donkey  engine  had  been  set  in  motion 
just  before  the  vessel  was  abandoned ;  the  pumps 
were  in  good  order,  and  this  most  strange  and 
discreditable  fact  appears  by  the  admission  of  the 
master  of  the  /.  B,  Watt,  namely,  that  he  deserted 
his  ship  without  even  himself  going  into  the 
engine  room,  while  the  conduct  of  those  on  board 
the  /.  B,  Watt  with  reB[)ect  to  the  condition  in 
which  they  lefb  their  en^es  before  the  arrival  of 
the  men  from  the  Tkwringia  is,  to  say  the  very 
least,  fraught  with  suspicion.  It  hardly  requires 
nautical  knowledge  or  experience  to  pronoance 
that  ordinary  energy  would  have  discovered  the 
n^eans  of  cemporanly  stopping  the  rent  in  the 
side  of  the  vesseL  After  a  careful  consideration 
of  the  facts  which  are  fully  set  out  in  the  report, 
and  which  I  will  not  repeat,  I  entirely  agree  with 


the  opinion  of  the  registrar  and  merchants,  that 
the  condition  of  the  vessel  with  respect  to  the  state 
of  the  water  in  her  did  not  justify  the  abandon- 
ment of  the  vessel.  It  has  belen  argued,  however, 
that  this  conclusion  does  not  relieve  the  original 
wrongdoer  from  liability  for  the  loss  of  the  ship ; 
that  he  is  responsible  for  the  panic  which  his  act 
had  caused,  and  under  the  influence  of  which  the 
vessel  was  abandoned.  In  the  Flying  Fish  (sup.) 
the  Privy  Council  said ;  "  It  is  to  be  observed  that 
this  was  not  the  case  of  a  sudden  emergency, 
leaving  no  time  for  deliberation,  when  great  allow- 
ances should  be  made  for  any  error  iu  judgment 
which  may  occur."  In  the  present  case  mot  e  than 
an  hour  elapsed  between  the  collision  and  the 
abandonment  of  the  vessel;  the  master  was  advised 
by  competent  persons  to  remain  by  her,  which,  I 
think  the  evidence  shows  he  had  from  the  first 
moment  after  the  collision  determined  not  to  do. 
Then  what  are  the  other  circumstances  of  the 
case  P  The  weather  was  perfectly  fine,  the  sea 
quite  calm,  the  vessel  amply  provided  with  boats- 
more  than  sufficient  to  carry  all  her  crew,  capable 
of  steaming  between  seven  and  eight  knots  an 
hour;  Heligoland,  upon  which  the  J,  B.  Watt  had 
come  that  morning,  was  within  a  distance  of  sixteen 
or  eighteen  miles,  where,  even  if  the  vessel  could 
not,  as  I  think  she  might  have  been  beached  upon 
Sandy  island,  she  might  have  obtained  sufficient 
aid  to  make  the  necessary  repairs  to  take  her  some 
flfteen  or  sixteen  miles  further  to  Gnxhaven.  The 
French  fleet  was  within  sight  at  the  time  when  the 
Tkwringia  sailed  away,  and  the  J,  B.  Watt  is 
proved  to  have  been  f^oat  for  about  three  hours 
after  the  collision.  There  remains  one  other  por- 
tion of  the  argument  on  behalf  of  the  J.  B.  WaU 
which  should  be  noticed.  It  has  been  urced  that 
the  Thwringia  was  boand  to  have  stayed  by  the 
vessel  with  which  she  had  come  into  collision,  or 
to  have  attempted  to  have  towed  her  into  a  place 
of  safety.  I  do  not  deny  that  such  an  obligation, 
upon  ordinary  principled  of  humanity,  attaches 
to  a  ship  which  had  severely  damaged  another, 
and  which  can  but  will  not  affi>i'd  to  her  the 
assistance  requisite  for  her  preservation.  This 
doctrine  appears  to  me  inapplicable  to  the 
present  case.  The  Thwringia  entertained  a 
reasonable  apprehension  that  further  delay  might 
cause  her  to  be  captured  by  the  French 
fleet  then  in  sight — an  enemy  to  her,  but  a 
friend  of  the  J,  B,  Wait,  and,  moreover  in  my 
opinion  the  Thurin^ia  had  ascertained  that  the 
J,  B,  Watt  might  be  saved  by  her  own  captain  and 
crew  if  they  chose  to  abide  by  her.  Upon  the 
whole  I  have  no  hesitation  in  pronouncing  that 
the  evidence,  assuming  the  burden  of  proof  to  lie 
upon  the  Thwringia,  leads  to  the  necessary  oon- 
elusion  that  the  abandonment  of  this  vessel  was 
an  improper  act  on  the  part  of  the  oaptain  and 
crew,  one  that  led  to  a  total  loss,  which  by  ordi- 
nary skill  and  ordinary  courage  might  have  been 
avoided,  and  I  confirm  the  registrar's  report,  with 
oosts« 
Proctor  for  the  plaintiffs,  H.  O,  Stokes, 
Proctors  ior  the  defendants,  Fritchard  and  Sons* 
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Tuesday,  April  23, 1872. 
Thb  Bust  Bee. 

Appeal  from  Cownty  Court — Admission  of  evidence 
on  appeal— Insimciency  of  notes  of  ewdence— 
Couniy  Court  Rules — Reporters, 
The  Court  of  Admiralty  is  extremely  reluctant  to 
admit  evidence  at  the  hearing  i>f  an  appeal  from 
a  County  Court,  hut  will  do  so  under  special 
eireumstances. 
By  Rule  32  of  the  General  Orders  for  the  County 
Courts  Admiralty  Jurisdiction,  it  was  intended 
thcU  a  shorthand  writer,  or  at  least  a  reporter, 
should  be  employed  in  aU  Admiralty  causes  in  the 
County  Courts,  where  there  is  a  prohahUity  of 
appeal,  to  take  down  the  evidence,  so  that  the  a/p' 
veUant  might  be  in  a  position  to  bring  up  at  the 
near\ng  of  the  appeal  a  transcript  of  the  notes  of 
evidence. 
The  insufidency  of  notes  of  evidence  in  the  court 
below  is  some  ground  for  the  admiseion  of  evi' 
dence  at  the  hearing  of  the  appeal,  but  the  fact 
ihat  a  reporter  has  not  been  employed  to  take 
down  the  evidence  below  must  always  be  a  circum- 
stance to  be  inquired  into  when  an  appellant 
applies  for  lea/oe  to  produce  evidence  on  appeal. 
This  was  a  motion  in  an  appeal  from  the  decision 
of  the  County  Oonrt  of  iNorthomberland  (Admi- 
ralty Jurisdiction)  in  a  oaose  of  collision.    The 
steamship  WaHachia  came  into  collision  in  the 
Bosphoms  with  the  steamship  Busy  Bee  and  the 
owners  of  the  WaUa>ehia  on  the  arrival  of  the  Busy 
Bee  in  Newcastle  instituted  a  cause  against  her  in 
the  County  Oonrt  there.    The  cause  was  heard 
before  the  judge,  assisted  by  assessors,  and  the 
court  pronounced  that  the  Wallachia  was  solely  to 
blame.      From  this  decision  the  owners  of  the 
WalUiehia  appealed  to  the  Admiralty  Conrt,  and 

Save  security  for  costs  to  the  amount  of  201.,  and 
eposited  that  snm  in  the  registry  of  the  County 
Oonrt  in  lien  of  bail.  At  the  hearing  in  the  County 
Court  no  shorthand  writer  was  employed,  but  the 
judge  took  down  the  evidence,  and  his  notes  were 
copied  and  were  filed  in  the  Admiralty  Court. 
There  were  no  reasons  given  for  the  judgment,  and 
it  only  appeared  that  the  court  had  pronounced  for 
the  plaintiff.  The  notes  of  the  evidence  did  not  con- 
tain the  questions  asked  nor  the  full  answers  given 
to  the  questions,  but  were  only  abbreviated  notes  of 
what  had  been  given  in  evidence,  and  apparently 
were  notes  made  by  the  judge  only  for  the  purpose 
of  aiding  his  own  memory.  The  evidence  of  some 
of  the  witnesses  as  taken  down,  was  very  short,  and 
appeared  not  to  have  been  taken  down  in  full,  bat 
only  as  the  answers  seemed  important  to  the 
judge. 

The  case  now  came  before  the  court  upon  a 
motion  by  the  respondents  for  an  order  of  the 
court  "to  direct  the  proceedings  herein  to  be 
stayed  until  seonrity  for  costs  be  given  by  the 
appellants  in  a  sufficient  amonnt,  and  to  fix  the 
amoant  of  snch  security ; "  and  on  a  motion  by 
the  appellants  "  for  liberty  to  examine  witnesses 
OD  the  hearing  of  the  appeal,  and  that  the  notes 
taken  by  the  judge  in  the  court  below  be  also 
reoeivable  as  evidence  on  the  appeal." 

Clarkson  for  the  appellants  contended  that  on 
the  evidence  as  it  was  before  the  court  it  would  be 
impossible  to  arrive  at  any  conclusion,  as  the 
notes  were  scarcelv  comprehensible.  The  court 
has  no  power  to  make  an  order  for  further  security 
for  costs.    The  County  Courts  Admiralty  Jurisdic- 


tion Act  1868  (31  &  32  Yiot.  o.  71),  s.  26,  gives 
the  power  to  the  rej^istrar  of  the  County  Court, 
and  he  has  already  meed  the  snm  at  201, 

W.  Q,  F,  Phillimore,  for  the  respondent?. — ^Tho 
notes  are  sufficient,  and  the  court  will  not  without 
grave  reason  admit  further  evidence.  As  to 
security  for  costs,  if  this  evidence  is  admitted  the 
court  has  power  to  make  the  order  upon  the  terms 
of  further  security  being  given.  The  court  ought 
not  to  admit  fresh  evidence. 

Clarhson  in  reply. — We  shall  be  content  to  have 
two  witnesses  already  examined  before  the  County 
Court. 

Sir  B.  Fhillimobb.— I  am  most  reluctant  to 
allow  witnesses  to  be  examined  at  the  hearing  of 
appeals  from  County  Courts,  but  in  the  peculiar 
circumstances  of  fhe  present  case  I  feel  that  I 
must  accede  to  the  prayer  of  Mr.  Olarkson's 
motion,  though  the  conclusion  at  which  I  have 
arrived  must  not  be  considered  as  afibrding  a  pre- 
cedent for  similar  applications.  In  this  case  two 
things  concur  to  render  it  impossible  for  the  court 
to  come  to  any  satisfactory  conclusion  with  refer- 
ence to  the  merits  of  the  case  on  the  materials  now 
before  it.  First,  the  notes  of  evidence  filed  in 
the  registry  are  very  brief,  they  appear  to  be  merely 
rough  notes  taken  by  the  learned  judge  of  the  court 
below  for  his  own  guidance,  and  although  no  doubt 
they  were  sufficient  for  his  purpose,  they  cannot 
be  regarded  as  satisfactory  for  the  purpose  of  an 
appeal.  Secondly,  I  am  without  the  assistance 
which  in  many  cases  of  this  kind  I  have  derived 
from  a  statement  of  the  reasons  which  influenced 
the  court  below  in  arriving  at  the  decision  ap- 
pealed against.  I  have  not  before  me  any  state- 
ment of  the  grounds  upon  which  the  judgment  of 
the  court  below  proceeded.  I  wish  to  call  attention 
to  the  32nd  rule  of  the  general  orders  for  regulating 
the  practice  and  procedure  of  the  Admiralty  Juris- 
diction of  the  County  Courts  1869.  By  that  rule 
it  is  provided  that  *'at  the  request  of  either 
at^ruey,  and  at  the  cost  in  the  first  instance  of  the 
plaintiff,  the  evidence  of  witnesses  examined  in 
court  shall  be  written  down  by  a  shorthand  writer 
or  reporter,  appointed  by  the  court,  and  sworn  in 
each  case  faithfully  to  report  the  evidence."  I 
think  the  meaning  of  this  rule  is  that  the  evidence 
should  be  taken  by  some  reporter  at  least,  in  every 
Admiralty  cause  where  there  is  a  probability  of  an 
appeal,  it  may  well  happen  that  it  may  be  un- 
necessary that  the  notes  should  be  transcribed, 
but  I  think  it  was  intended  that,  in  the  event  of 
an  appeal,  the  appellant  should  have  it  in  his 
power  to  bring  up  a  satisfactory  report  of  the  whole 
of  the  evidence.  And  certainly  I  am  of  opinion 
that  the  fact,  that  the  rule  has  not  been  followed, 
must  always  be  a  oiroumstance  to  be  inquired  into 
when  an  appellant  comes  to  this  conrt  for  leave  to 
be  allowed  to  adduce  further  evidence.  In  this  case 
I  shall,  as  has  been  suggested,  give  leave  to  each 
party  to  prodnce,  at  the  hearing  of  the  appeal,  two 
of  the  witnesses  examined  on  hb  betuAlf  in  the 
conrt  below,  but  I  shall  only  do  this  upon  the 
terms  that  the  appellants  ^ve  further  security  for 
costs.  The  present  security  is  insufficient.  The 
appellants  must  give  further  security  for  costs  in 
the  sum  of  lOOL,  and  it  may  be  given  in  this 
court. 

Solicitors  for  the  appellants,  Nethereole  and 
Speechiy,  for  /.  W.  Ca/rr,  iiiverpool. 

Proctors  for  the  respondents,  Deacon,  Son,  and 
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The  Due  Ohecchi. 

Salvage — PleadingStaiement  of  amount  paid  for 
$alvage  hy  one  defendant  struck  out. 

In  a  cause  of  salvaye  cujainst  ship,  freight,  and 
cargo,  the  shipowner,  after  ihe  institution  of  the 
cause,  paid  a  sum  in  settlement  of  the  elavni 
against  him,  which  wcu  accepted  by  the  plaintiffs. 
The  plaintiffs  proceeded  against  the  cargo,  and 
pleaaed  in  their  petition  the  payment  of  this  sum 
by  the  shvpovmer,  and  staied  the  amount. 

Held,  that  the  plaintiffs  were  not  entitled  to  plead 
ihe  amount  so  accepted  by  them,  (Uthough  they 
might  plead  the  fact  tluU  they  had  so  settled  with 
ihe  shipowner. 

This  was  a  oanse  of  salvage  institated  on  behalf 
of  certain  boatmen  of  Gorleston,  in  the  ooanly  of 
SnfEolk,  and  on  behalf  of  the  steam  tags  Pilot  and 
Pioneer,  their  masters  and  crews,  against  the 
Italian  barque  Due  Ohecchi,  her  cargo  and  freight. 
The  case  now  came  before  the  coort  on  motion  to 
reject  part  of  the  plaintiff's  petition. 

From  the  petition  it  appeared  that  the  boatmen 
were  members  of  the  Storm  Company  of  Beachmeo, 
associated  together  at  Gorleston  for  the  purpose  of 
rendering  assistance  to  vessels  in  distress  in  the 
neighbonrhood  of  iTarraoath,  and  that  the  tngs  be- 
longed to  the  Great  Yarmouth  Standard  Steam 
Tug  Company ;  that  the  Dvs  Checchi  was  a  barque 
of  395  tons  register,  and  was  bound  on  a  voyage  to 
Leith  with  a  cargo  of  barley,  and  that  on  the  26  th 
Dec.  1871,  she  got  ashore  on  the  Corton  sand, 
about  two  and  a  half  miles  from  Gorleston ;  that 
in  consequence  of  signals  of  distress  displayed  by 
the  barque,  the  plaintiffs  went  off  to  her,  and  some 
of  them  succeeded  with  great  difficulty  in  getting 
on  board  of  her ;  that  the  plaintiffs  were  employed 
to  use  their  best  endeavours  to  get  the  vessel 
afloat,  and  it  was  agreed  that  question  of  remu- 
neration should  be  left  for  future  settlement; 
that,  after  a  service  of  considerable  difficulty  and 
duration,  and  of  danger  to  the  salvorn,  they  suc- 
ceeded in  getting  the  barque  off  the  sand,  and  into 
Yarmouth  harl^ur;  that  the  value  of  the  Dim 
Checchi  was  1650Z. ;  of  her  cargo,  3060Z.  16s. ;  and  of 
her  freight,  700J. 

The  2 1st  article  was  as  follows : — 

21 .  The  owners  of  the  barque  bave  paid  to  the  plaintiffs 
in  disobarge  of  the  proportion  of  salvage  dae  from  the 
ship  and  freight  in  respect  of  the  above-mentioned  ser- 
vioes  the  snm  of  8001. 

The  motion  was  to  reject  this  last  article  of  the 
petition. 

PhiUimore,  for  the  defendants,  in  support  of 
the  motion. — ^The  suit  is  now  against  the  car^o 
only,  as  the  shipowner  has  settled  the  claim 
against  the  ship  and  freight.  The  object  of 
the  article  is  to  induce  the  court  to  make  an 
order  for  the  payment  of  salvage  upon  that 
basis.  It  is  a  rule  that  the  court  will  not  allow 
the  amounts  awarded  by  arbitrators  or  other  tri- 
bunals to  be  siven  in  evidence  in  a  case  that  is 
before  it,  and  this  is  introducing  evidence  of  the 
same  character.  If  this  article  is  allowed,  we  shall 
be  compelled  to  plead  to  it,  and  to  show  how  the 
sum  is  estimated. 

Clarhson,  oontra. — It  is  right  that  the  court 
should  know  what  the  whole  amount  is  that  the 
salvors  will  recover.  This  suit  was  instituted 
against  ship,  cargo,  and  freight,  and  since  the  in- 
stitution of  the  Boit  the  shipowner  has  settled  with 
us.    If  the  owners  of  oargo  should  have  awarded 


against  them  a  lees  sum  than  3002.,  it  will  be 
necessary  for  the  court  to  have  before  it  the 
amount  paid  to  us  for  ship  and  freight,  as  other- 
wise we  might  be  condemned  in  oosts.  In  consider- 
ing the  question  of  costs,  the  whole  sum  recovered 
most  be  looked  at,  and  what  we  have  had  paid  to 
ns  is  psrt  of  what  we  shall  have  recovered. 

PhiUimore  in  reply. 

Sir  B.  Fhillimore.— I  am  of  opinion  that  this 
article  must  be  struck  out,  or  at  least  must  be 
amended  by  leaving  out  the  amount  paid  to  the 
plaintiffs,  and  this  is  in  accordance  with  the  prac- 
tice of  the  court.  This  court  cannot  be  governed 
by  what  an  arbitrator  may  choose  to  award,  or  by 
what  other  persons  may  think  proper  remuneration 
for  salvage  services.  There  may  be  a  great  many 
reasons  why  a  different  award  should  be  made  in 
this  court,  as  different  views  may  be  taken  of  the 
facts.  A  new  issue  is  raised  by  this  article,  and  if 
it  is  allowed,  it  will  compel  the  defendants  to 
attempt  to  show  why  sudi  a  sum  was  agreed  upon. 
If  the  article  were  merely  to  stato  that  a  oertain 
sum  was  awarded,  without  stating  the  amount,  it 
would  stand  in  a  different  light,  and  that,  I  con- 
sider, will  be  the  best  course  to  adopt  here.  I  shall 
strikeout  the  amount  and  then  the  court  will  be 
in  possession  of  the  fact  that  this  claim  is  against 
the  Gsrgo  only  (a) 

Proctor  for  the  plaintiffs,  Coote. 

Solicitors  for  the  defendants,  WaUan,  Buhb,  and 
Walton. 


April  23  and  30, 1872. 
Thc  Jbnnt  Liirj). 

Master*s   wages — Necessaries — Priority    of  lien — 

Suit  by  inaster — Appearance  and  answer  bymat^- 

rial  men. 

A  master  of  a  foreign  ship,  who  is  also  part  oumer, 

and  upon  whose  orders  necessaries  have  been  sup- 

plied,  is  not  enlifled  to  claim  priority  over  ihe 

material  men,  as  he  himself  is  personally  Udble 

to  them  for  the  necessaries  supplied. 

Semble^  that  a  master  who  is  not  part  oumer  would 

not  in  such  case  be  entitled  to  priority  over  amate- 

rial  m^n  as  he  also  would  be  liable  far  the  necesea' 

riessupplied  hy  his  orders  as  agent  for  his  owners. 

In  a  suit  for  master* s  wages  and  disbursements  cer* 

tain  nfvaferial  msn  appeared  and  filed  an  answer 

alleging  that  they  had  supplied  necessaries  at  the 

order  of  the  master,  who  was  part  owner,  and  that 

a  balance  was  due  to  them  in  respect  of  those 

necessaries.    On  motion  to  reject  the  answer  U 

was. 

Held,  that  the  answer  disclosed  a  good  defence  and 

that  the  material  men  were  entitled  to  priority. 
This  was  a  motion  to  reject  the  defendant's 
answer  in  a  cause  of  wsges  (5915),  instituted 
against  the  Norwegian  snip  Jenny  Lind  on 
behalf  of  Johan  AbnSiamsen,  late  master  of  that 
vessel.  The  cause  was  instituted  by  the  plain- 
tiff to  recover  a  sum  of  151L  2s.  9a.,  for  wages 
and  disbursements,  as  shown  by  an  exhibit 
annexed  to  his  petition,  together  with  certain 
moneys  alleged  to  be  due  to  the  plaintiff  by  the 
law  of  Norway,  in  consequence  of  his  having  been 

{a)  The  artiole  as  amended  was  as  follows :  '*  21.  Since 
the  institution  of  tbis  suit  the  owners  of  the  barque  have 
settled  witb  tbe  plaintiffs  for  the  proportion  of  salvage 
due  from  tbe  sbip  and  freight  in  respeot  of  the  before- 
mentioned  servioeB."  ^^  j 

Digitized  by  V^:r005l^ 


MARITIME  LAW  OASES. 


295 


Adx.] 


The  Jenny  Limd. 


[Adx. 


discharged  in  a  foreign  oonntry.  The  plaintiff  wat 
ippointed  master  in  March  1871,  and  in  Sept. 
1871  he  arrived  in  the  port  of  London.  On  the 
lOth  Oct.  the  vessel  was  arrested  in  a  cause  of 
necessaries,  and  on  the  10th  Dec.  a  sait  was  insti- 
tuted on  behalf  Messrs.  0.  and  0.  J.  Northcote, 
ahipbrokers,  in  the  city  of  London,  to  recover  for 
necessaries  supplied.  The  master's  wa^^es  snib  was 
instituted  on  Dec.  5th,  and  an  appearance  was  then 
entered  on  behalf  of  Gustav  Lorensen,  the  mana- 
ging owner,  bat  nothing  farther  was  done  by  that 
defendant  in  respect  of  that  appearance.  On  11th 
April,  1872,  an  appearance  was  entered  in  the 
master's  wages  suit  by  Messrs.  0.  &  0.  J.  North- 
oote,  the  present  defendants.  Other  suits  had 
been  instituted  against  the  vessel,  and  she  had 
been  sold,  and  the  proceeds  brought  into  court,  and 
certain  sums  had  been  paid  out  in  those  other 
suite.  An  answer  was  filed  on  behalf  of  the  defen* 
dauts  claiming  a  balance  of  281. 15s.  4d,  for  neces- 
saries. The  sum  in  court  was  about  1002.,  and 
therefore  insufficient  to  satisfy  both  claims.  The 
answer  filed  was  as  follows : 

1.  In  or  about  the  montii  of  Sept.  1871,  the  plaintiff, 
who  was  then  part  owner  as  well  as  master  of  the  saia 
vessel  Jenny  lAnd,  employed  the  said  defendants  to  aot 
as  agents  for  the  said  vessel,  and  to  do  the  necessary 
business  of  the  said  vessel,  and  to  make  the  necessary 
advances  in  respect  of  the  laid  vessel  in  the  port  of 
London,  and  the  said  defendants  aooordingly  did  the  neces- 
sary bosiness  of  the  said  vessel,  and  made  the  necessary 
advances  of  monej  on  behalf  the  said  vessel,  and  thereby 
supplied  the  said  ship  with  necessaries.  The  exhibit 
hereto  annexed  marked  A  is  a  tme  copj  of  the  acconiit 
of  the  said  defendants  in  respect  of  the  said  supply  of 
necessaries,  and  the  balance  or  sum  of  28i.  lbs,  4d.,  thereby 
appearing,  is  stiU  due  and  owing  to  the  said  defendants, 
and  the  plaintiff  is  liable  to  the  said  defendants  for  pay- 
ment of  the  same. 

The  exhibit  referred  to  in  the  answer  contained 
items  which  were  undoubtedly  within  the  meaning 
of  the  term  "  necessaries,"  but  it  also  contained  a 
claim  for  "  cash  to  owuers,"  201. ;  for  "  draft  to  G. 
Lorenzen,"  851. ;  for  "  draft  to  G.  Lorenzen,"  501. 
From  the  account  it  appeared  that  the  total 
amount  that  had  been  due  was  2672.  16s.  5(2.,  of 
which  the  sum  of  239Z.  Is.  Id,  had  been  received 
by  the  defendants  out  of  freight  coming  into  their 
hands. 

The  case  now  came  before  the  court  on  motion 
to  reject  the  defendants'  answer. 

W.  0,  F.  PhUlimore  for  the  plaintifi*,  in  support 
of  the  motion. — As  the  fund  in  court  is  insufficient 
to  pay  both  claims,  this  is  really  a  question  of 
priority.  There  are  two  questions :  First,  whether 
a  master's  claim  for  wages  and  disbursements  has 
priority  over  the  claim  of  a  necessary  man,  even 
though  the  master  be  part  owner;  secondly, 
whether  the  claim  of  the  defendants,  even  sup- 
posing they  might  have  priority  in  some  cases,  can 
be  upheld  here  P  A  master  has  the  same  priprity 
for  wages  as  a  seaman  by  the  Merchant  Snipping 
Act  1854  (17  &  18  Yict.  c.  104),  s.  191,  and  he  has, 
therefore,  a  maritime  lien.  He  takes  precedence 
over  a  mortgagee :  (The  Mary  Ann,  L.  Rep.  1  Adm. 
&  Ecc.  8  ;  13  L  T.  Bep.  N.  S.  384;  2  Mar.  Law 
Cas.  O.  S.  294 )  Id  The  Feronia  (L.  Rep.  2  Adm. 
&  £ca  65;  17  L.  T.  Rep.  N.  S.  619 ;  3  Mar.  Law 
Gas.  O.  S.  54)  it  was  held  that  a  master,  even 
though  a  part  owner,  took  precedence  over  a  mort- 
flngee.  In  The  Salacia  (82  L.  J.  41,  Adm. ;  7  L.  T. 
Rep.  N.  S.  440;  1  Mar.  Law  Cas.  0.  S.  261)  it  is 
ruled  that  both  8«amen  and  master  have  priority 
over  a  bottomry  bondholder,  and  that  the  fact  of 


the  master  having  signed  the  bond  makea  no 
difference  so  long  as  he  has  not  bound  himself 
personally  by  the  bond.  There  is  no  case  where  it 
has  been  decided  that  a  master's  wages  take 
priority  over  a  claim  for  necessaries,  but  as  mort- 
gages and  bottomry  bonds  stand  higher  than 
necessaiies,  I  submit  that  a  master's  wages  also 
takes  precedence  over  the  latter.  The  Jonathan 
Qoodhue  (Swab.  524)  will  be  cited  against  me,  but 
in  that  case  the  master  bound  himself  personally 
by  the  bottomry  bond,  whilst  here  the  master  ia 
not  in  any  way  bound.  The  defendant  supplied 
the  necessaries  in  the  credit  of  the  ship,  and  not  of 
the  master;  secondly,  the  account  annexed  to  the 
answer  shows  that  part  of  that  account  has  been 
settled,  and  that  a  balance  only  remains.  Certain 
items  of  that  account  are  for  money  advanced  to 
the  owners  and  for  dn^s  cashed  for  G.  Lorenzen, 
the  managing  owner,  and  the  defendants  are  not 
entitled  to  claim  those  sums  as  necessaries :  {The 
Riga,  ante,  p.  246;  26  L.  T.  Rep.  N.  S.  202.) 
Those  sums  are  larger  in  amount  than  the  balance 
now  due,  and  the  plaintiff  is  therefore  entitled 
to  say  that  the  defendants  have  been  paid  for  all 
necessaries,  and  that  their  present  claim  is  for  a 
sum  which  is  not  necessaries.  The  drafts  to  G. 
Lorenzen,  the  managing  owner,  are  clearly  not 
necessaries. 

Olarkion  for  the  defendants,  oon^ro.— The  master 
is  psrt  owner,  and  is  therefore  personally  liable  to 
the  defendants  for  these  neoessanes.  He  is  liable 
to  the  defendants  as  master  also,  and  is  therefore 
personally  bound  within  the  meaning  of  the  oases 
cited.  By  the  Merchant  Shipping  Act  1854,  sect. 
191,  a  master  has  the  same  maritime  lien  for  his 
wages  as  a  seaman,  but  in  The  Salacia  (tup.)  Dr. 
Lushinffton  held  that  a  master  must  rank  next 
after  the  seaman,  and  put  his  decision  upon  the 
ground  that  as  it  was  an  ^established  rule  that 
seamen  might  recover  their  wases  from  a  master, 
it  would  be  unjust  to  allow  a  master  to  take  from 
a  fund,  a^inst  which  the  seamen  have  a  lien,  to 
their  detriment,  when  the  master  is  bound  topay 
them  whether  the  fund  be  sufficient  or  not.  Here 
the  master  is  bound  to  pay  for  these  necessaries, 
whether  the  fund  in  court  be  sufficient  or  not,  and 
he  ought  not  therefore  to  have  priority.  In  The 
Feronia  (sup.)  the  master,  although  a  co-owner,  had 
not  mortgaged  his  own  shares,  and  was  therefore  not 
personal^  bound .  If  he  had  mortgaged  his  shares 
he  could  not  have  claimed  priority.^  Oyer  a 
bottomry  bond  a  master  has  pnma  faeie  priority, 
but  if  he  has  personally  bound  himself,  he  cannot 
claim  to  the  injury  of  those  to  whom  he  is  liable : 
(The  Jonathan  Cioodhue  (sup.)  It  can  make  no 
difference  whether  the  master  is  bound  by  a  bond 
or  by  an  ordinary  contract  debt.  The  master  is 
liable  both  as  master  and  part  owner.  The  trans- 
action in  this  case  was  between  the  defendants 
and  the  master  acting  for  the  owners,  and  the 
drafts  must  be  taken  to  have  been  for  the  purpose 
of  assisting  the  master  in  the  business  of  the  ship. 
This  was  a  foreign  ship,  and  everything  done  must 
have  been  done  by  the  authority  of  &ie  master; 
and  whether  the  drafts  were  drawn  by  him  or  his 
co-owner,  can  make  co  difference.  This  is  within 
the  terms  of  the  decision  in  The  Riga  (sup.),  a 
transaction  which  the  master  had  authority  to 
enter  into. 

W.  Q.  F,  PhtUimore  in  reply.— These  advances 
were  not  for  the  master's  benefit,  and  he  should 
not  be  held  liable  for  anything  which  was  for   j 
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snother's  benefit.  The  drafts  appear  on  the  faoe 
of  the  account  to  have  been  for  the  co-owner's 
benefit  only. 

Cur.  adv.  vuU. 
Api'U  30.— Sir  E.  Fhillihosb.— This  is  a  qnes- 
tion  between  two  claimants,  each  possessing  a 
maritime  lien,  as  to  the  right  to  priority  of  pay- 
ment oat  of  a  fund  inadequate  to  satisfy  the 
demands  of  both.  The  master  of  this  forf^ign  ship, 
the  Jmny  Lind,  claims  in  his  petition  1512.  2$.  9d. 
as  dne  to  him  for  wages  and  disborsements ;  cer- 
tain material  men  who,  in  England,  have  supplied 
this  phip  with  necessaries  have  intervened  and 
prayed  that  the  snm  of  281 15«.  4d.  may  be  paid 
to  them  in  prioiity  to  the  claims  of  the  master. 
Both  parties  have  annexed  an  exhibit  to  their 
pleading,  the  master  setting  forth  an  account  of 
his  wages  and  disbarsemcnts ;  the  material  men 
an  account  of  their  supplies  to  the  ship.  No  case 
has  yet  been  decided  by  the  court,  as  to  whether 
the  master  or  the  mat^erial  man  is  entitled  to 
priority  of  lien.  In  this  case,  however,  the  master 
is  also  part  owner;  it  must  be  taken  that  he 
ordered  the  necessaries  that  were  supplied,  and 
made  application  for  the  advances  of  money  which 
are  granted.  The  contention  on  behalf  of  the 
master  has  been,  first  that  he  has  a  priority  of 
lien,  as  master,  of  which  he  is  not  deprived  by  the 
fact  that  he  is  also  part  owner.  It  has  been 
urgea  that  as  the  statute,  17  &  18  Vict.  c.  104 
B.  191,  has  given  him  the  same  lien  as  to  his 
wages  which  the  common  seamen  possess,  his 
claim  ranks  next  to  theirs,  and  that  his  claim  has 
been  decided  to  take  precedence  over  that  of  the 
mortgagee  and  of  the  bottomry  bondholder.  The 
case  of  The  Feronia  (sup.)  decided  by  me,  has  been 
cited,  as  an  aathority  for  the  first  proposition.  In 
that  case  it  was  ruled  that  the  master,  who  was  also  a 
part  owner,  was  entitled  to  priority  of  payment  over 
the  mortgagees.  I  adhere  to  my  decision  in  that 
case,  but  I  donot  think  the  analogy  of  it  governs  the 
case  which  is  now  before  me.  In  the  PeronicL,  the 
master,  though  part  owner,  had  not  mortgaged  his 
share  in  the  vessel,  and  I  held  that  the  mortgagee 
in  possession,  being  obliged  to  acknowledge  the  lien 
of  an  ordinary  master  for  his  wages,  was  not  dis- 
charged from  his  obligation  by  the  fact  that  the 
master  happened  also  to  be  a  part  owner ;  but  this 
case  woald  have  assumed  a  very  different  aspect, 
and  the  master  would  have  stood  in  a  different  re- 
lation to  the  mortgagee,  if  he  had  been  also  one  of 
the  mortgagors.  So  with  respect  to  the  bottomry 
bondholder,  it  has  been  ruled  that  sHiore  the 
master  has  signed  the  boDd«a«8  to  bind  himself  he 
cannot  obtain  a  pneferenoe  for  his  wages  over  the 
claim  of  the  bondholder.  The  master  who  has 
given  the  order  to  the  material  men  is  personally 
liable  as  on  his  own  contnct  and  has  also  res* 
dered  his  owner  liable,  for  whom  as  agent  be  made 
the  contract ;  and  in  both  capacities,  as  master  and 
owner,  he  is  liable  in  this  case  to  the  creditors. 
As  part  owner  his  ship  had  had  all  the  advantage 
from  the  supply  of  necessaries,  and  it  would  be  a 
great  injustice  if  he  could  cause  that  ship  so  ad- 
vantaged to  pay  his  wages,  while  by  so  aoing,  he 
left  unpaid  his  share  of  the  debt  for  the  necessaries 
which  he  had  ordered.  It  has  been  urged  that  he 
is  not  solely  liable  for  this  debt,  and  that  is  true; 
but  it  seems  to  me  far  more  equitable  that  this 
foreigD  part  owner  should  be  left  to  recover  the 
proper  contribution  from  the  other  foreign  part- 
owners,  thau  that  I  should  muke  a  decree  which 


would  have  the  effect  of  sending  the  Bngliab 
material  man  to  hunt  out  his  remedy,  and  bring 
his  action  in  a  foreign  country  against  the  foreign 
owners,  including  the  present  daimant.  Secondly, 
it  has  been  contended  on  behalf  of  the  master 
that  the  exhibit  of  accounts  shows  that  advances 
have  been  made  to  the  managing  owner  to  an 
amount  exceeding  his  daim,  and  that  each  ad- 
vances were  decided  in  the  recent  case  of  The 
Biga  (ntp.)  not  to  be  necessaries.  But  in  the 
present  stage  of  this  cause,  and  on  these  pleadings, 
I  think  I  am  bound  to  assume  that  these  advances 
were  made  with  the  sanction  of  the  master  as 
part-owner,  and  also  that  he  will  be  entitled  as 
part-owner  to  his  share  of  the  advanoes  from  the 
managing  owner.  In  the  circumstanoes  of  thia 
case,  I  think  the  material  men  ought  to  have 
priority,  and  I  so  decide.  The  tedinical  form 
which  that  decision  takes  is  to  admit  the  answer 
which  has  been  objected  to. 
Proctors  for  the  plaintiffs,  Botkery  and  Oo» 
Proctors  for  the  defendants,  Deacon,  Bon,  and 
Bogera^ 

Monday,  May  6, 1872. 
Thb  Ohablis. 

Salvage-'Puiling  hand  on  hoard-^Agreefinent  io 
pay  expeneee—ApportionmenL 

PuUing  additional  hands  on  board  a  veetel  in  die- 
ireei,  which  has  been  driven  out  to  eea  by  stress  of 
weather  shorthanded,  to  assist  in  bringing  her  into 
port,  is  a  salvage  service. 

The  men  so  placed  on  board  the  distressed  vessel  are 
the  prindidl  salvors,  but  the  oumers,  master,  and 
crew  of  the  salving  vessel  are  entitled  to  sh<ure  in 
the  reward;  the  owners,  however,  are  entitled  only 
to  a  smM  proportion  as  their  vessel  itself  does  not 
under  such  circumstances  render  assistance,  and 
the  ordy  risk  they  run  is,  that  she  may  be  short- 
handeain  bad  weaiher. 

An  agreement  entered  into  between  the  master  of  the 
salving  ship  and  the  officer  commanding  the  dis- 
tressed vessel,  by  which  the  latter  acknowledges  the 
receipt  of  the  men  and  undertakes  "  to  pay  oU 
expenses  attacJied  thereby,  as  my  vessel  is  in  die* 
tress  for  want  of  men,  and  I  cannot  bring  her  in 
without  help  "  is  not  such  an  agreement  as  unll 
oust  the  rigJu  of  the  salvors  to  reward,  but  is  on 
agreement  to  pay  expenses  t»  all  ssemts.  (a) 

Ssmhle,  men  if  i/ie  agreement  did  oust  the  righi  of 
the  others,  it  would  not  affect  the  right  of  the  men 
placed  on  board  the  distressed  vess^. 

A  brig  was  driven  out  to  sea  shorthamdedt  and  e^b&r 
she  had  been  eighiy  days  at  sea  and  muohdameiged, 
wiih  only  four  men  on  board,  two  of  them  cUs- 
abled,  a  ship  placed  on  board  of  her  two  hands, 
who  assisted  in  working  her  till  slie  was  brouaht 
ofter  twelve  days  into  port.  The  brig  smd  her 
cwrgo  were  of  the  value  of  81741  : 

Held,  tJuU  ihis  was  a  salvage  service.  An  amesrd 
was  made  of400L,  and  it  was  apportioned,  io  the 

(a)  In  The  Lustre  {SBAgg.  154),  a  king's  ship  went  to 
the  assistanoe  of  a  merchant  Tessel  by  order  of  the  admiral 
on  the  station,  npon  the  express  stipulation  that  **  tkio 
owners  and  nnderwritert  would  be  answerable  for  the 
pajment  of  stores  expended  or  damaged."  It  was  oon- 
tended  that  this  agreement  barred  the  right  of  the  offioora 
and  men  to  recover  salvage ;  bat  Sir  John  KiohoU  held 
that  they  were  not  bound,  because  they  were  in  the  kice's 
aervioe,  to  ran  risk  of  life  on  salyage,  and  that  they  were, 
therefore,  entitled  to  reward.—En.    /^^  i 
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own^rabOli  to  ihe  ma$ter  501. ;  to  the  Grew  1002. 

to  ihs  men  placed  on  hoard  ihe  brig  2002. 
Tub  wm  a  oaose  of  salyage  institnted  on  behalf 
of  the  owners,  master,  and  orew,  of  the  American 
ship  Jairue  B,  Lincoln  against  the  English  brig 
CharUs  and  her  cargo.  The  Jairus  B.  Linooh, 
ma  a  ship  of  1814  tons  register,  belonging  to  Free- 
port,  in  the  United  States  and  manned  bj  a  crew 
of  twenty-two  hands,  all  told.  In  Oct.  1871  she 
Bailed  from  the  Chincha  Island  with  a  cargo  of 
gnaoo,  her  boatswain  bein^  disabled.  Hie  OKarUe 
was  a  bri^  of  246  tons  register,  belonging  to  the 
port  of  Liverpool,  and  on  the  12th  Nov.  1871  she 
Bailed  from  Banana  Greek,  Congo  River,  on  the 
WeatCoast  of  Africa,  boond  for  Liverpool,  laden 
with  a  cargo  of  palm  oil  and  nats  ;  she  was  then, 
according  to  her  protest,  "  tisht,  stannch,  strong, 
well  found,  and  tackled,,  and  in  every  respect 
fitted,  manned,  and  provided  for  her  voyi4»^*" 
She  had  on  board  a  crew  of  nine  himds,  aJl  told. 
She  proceeded  down  the  Congo  Biver,  bnt  did 
iK)t  go  to  sea,  the  wind  being  light.  On 
Nov.  15  her  master  and  four  hands  went  ashore 
to  obtain  provisions  for  the  voyage,  and  whilst 
he  was  away  she  dragged  her  anchor,  and 
was  carried  oat  to  sea  with  the  mate  and  only 
three  hands  on  board.  The  mate  made  several 
attempts  to  get  back,  bat  as  two  of  the  men 
were  Ul^  of  scurvy  and  fever  he  oonld  not  do 
sa  Owing  to  the  illness  of  these  men,  he  was 
unable  to  heave  in  the  anchor,  and  the  vessel 
drifted  to  the  northward,  and  the  mate,  finding  it 
impossible  to  get  back,  continaed  his  voyage  to 
Liverpool.  The  Oharlee  continaed  her  voyage  for 
eighty  days,  sometimes  meeting  with  bad  weather, 
and  sometimes  light  winds,  when  the  mate,  find- 
ing that  the  two  men  continaed  ill,  one  of  them 
dying  shortly  after,  and  that  it  was  impossible  to 
work  the  ship,  and  that  she  was  in  danger  from  the 
condition  of  her  rigging,  spoke  the  ship  Jairue 
B,  Lmeoln,  and  reqaested  tne  master  of  that  ship 
to  let  him  have  two  hands  to  assist.  The  chief 
ofiicer  of  the  Jairue  B.  Lincoln  went  on  board  the 
Charles,  and  after  some  difficulty  this  was  agreed 
to,  and  two  hands  were  sent  on  board.  Before 
this  was  done,  the  master  of  the  Jairue  B.  Lincoln 
wrote  out.  without  the  knowledge  of  the  hands,  a 
document,  which  was  read  by  the  mate  of  the 
Charlee,  and  was  signed  by  him.  The  document 
was  as  follows: — 

I  herehy  aoknowledge  tohave  reoeived  two  men  from  the 
a^  J.  B.  Lincoln,  and  that  I  will  pay  all  expentes 
altaohed  thereby,  as  ray  yeasel  is  in  distreas  for  want  of 
raen,  and  I  cannot  bring  her  in  without  help. 
4taMk  Jan.  28. 1882. 

Maater  of  the  brig  Charles,  of  Liverpool. 
(Signed)  William  Evaws,  in  charge  of  the  brig ; 
matter's  certifioate  No.  6186. 
Man's  BMUM      ^G^BOBOB  EbnniNGTON, 

M*"^  J  William  McDbbmott. 
These  two  men  volunteered  to  go  on  board  the 
Charles,  and  on  doin^  so  found  the  mate  and  the 
steward  exhausted  with  extra  work  and  watching. 
.  The  standing  rigging  of  the  brig  was  in  bad  order, 
and  many  ratlines  were  gone  and  her  runninff 
gear  very  bad,  and  required  constant  splicing,  and 
tlie  foretopmast  stavsail  had  been  blown  away,  and 
■he  was  badly  foand  in  provisions  and  had  no  lime 
juice,  vinegar,  or  vegetables  on  board,  nor  any 
medidne.  The  brig  proceeded  on  her  voyage, 
nieeting  with  bad  weather,  and  the  two  men  put 
on  board  had  very  severe  labour  and  ran  some  risk, 
owing  to  the  brig's  lamps  being  short  of  oil  and 


not  burning  all  night ;  but  they  arrived  safely  in 
Liverpool  on  9th  Feb.  1872.  The  Jairus  £.  Lincoln 
also  met  with  severe  weather,  and  her  crew  had 
heavier  work  in  consequence  of  the  absenoe  of  the 
two  men.  With  respect  to  the  document  above 
set  out  the  owners  ot  the  Charles  pleaded  in  their 
answer  as  follows : 

9.  The  chief  offioer  of  the  Jairus  B.  Lincoln,  after  oom- 
munioating  with  hia  oaptain,  retomed  to  tiie  Charles 
and  told  the  mate  that  he  oonld  have  two  men.  The 
said  chief  officer  then  told  the  mate  that  the  two  men 
wonld  haye  to  be  paid  hy  the  Charles,  aa  also  the  expenses 
of  the  men  in  r^'oining  the  ship,  to  whioh  the  mate 
assented.  The  ohief  officer  then  produced  a  piece  of 
paper  on  whioh  he  said  was  an  undertaking  on  the 
part  of  the  mate  of  the  Charles  to  pay  the  expenses 
of  the  two  men,  and  ai^ed  the  mate  to  sign  it.  The 
mate  thereupon 'signed  and  handed  the  piece  of  paper 
to  the  chief  offioer  of  the  Jairus  B.  Lincoln,  believing 
at  the  time  that  it  oontained  snoh  undertaking  and 
nothing  else. 

The  value  of  the  Charles  and  her  cargo  was 
agreed  at  81741. 

The  owners  [of  the  Charles  and  the  owners  of 
her  cargo  appeared  separately,  the  former  pleading 
to  the  facts  and  denying  that  any  salvage  service 
was  rendered  to  the  Cha/rles,Knd  the  latter  alleging 
ignorance  of  the  circumstances  and  denying  salvage 
services  to  have  been  rendered.  Witnesses  were 
called  for  the  plaintiffs,  but  none  for  the  de- 
fendants. 

Butt,  Q.C.  {T.  S.  James  with  him),  for  the 
salvors. — ^This  was  a  salvage  service  {The  Brig 
J.  L.  Bowen,  25  L.  T.  Eep.  N.  S.  136 ;  1  Asp.  Mar. 
Law  Gas.  106),  and  the  owners,  master,  and  crew, 
are  entitled  to  salvage  reward,  but  the  two  men 
who  went  on  board  were  the  principal  salvors. 

MHward,  Q.C.  {PhUUmore  with  him),  for  the 
owners  of  cargo  on  board  the  Charles. — ^There  was 
no  salvage  service.  These  men  were  sent  on  board 
the  ship  oy  the  order  of  their  master,  and  were 
bound  by  the  terms  of  the  agreement  entered  into 
by  him.  That  agpreement  shows  that  the  parties  did 
not  intend  this  to  be  taken  as  a  salvage  service.  It 
was  an  agreement  to  render  assistance  ou  condition 
of  the  expenses  of  the  men  being  paid  by  the 
owners  of  the  Charles.  The  men  had  no  other 
duties  to  perform  than  they  would  have  had  on 
their  own  ship.    They  ran  no  risk. 

Myhwgh  for  the  owners  of  the  Charles. 

Sir  B.  Fhillimoke.— This  is  a  salvage  suit  a^nst 
the  vessel  Charles.  The  history  of  this  suit  is  not 
a  little  extraordinary.  The  vessel  against  which 
it  is  instituted  is  a  brig,  &o.  (His  Lordship  here 
proceeded  to  set  out  the  facts  as  above.)  After  the 
ohief  officer  of  the  Jairus  B,  Lincoln  returned  to 
that  vessel,  her  master  consented  to  put  on  board 
the  Charles  two  of  his  men ;  but  before  doing  so 
he  wrote  out  the  agreement  which  has  been  given 
in  evidence  in  the  course  of  the  case,  and  that 
agreement,  with  the  exception  of  the  signature,  is 
in  his  handwriting.  This  agreement  was  taken  on 
board  the  Charles  by  the  chief  offioer  of  the  Jairus 
B.  Lincoln,  and  was  shown  to  the  mate  of  the 
Charles,  It  was  signed  by  him,  and  he  appended 
to  it  the  number  of  his  registered  certificate.  The 
defendants  have  submitted  that  this  paper  is  in 
itself  sufficient  to  disprove  the  plaintiffs'  case,  so 
far  as  their  right  to  salvage  remuneration  is  con- 
cerned, for  the  defendants  say  that  the  paper  was 
clearly  an  agreement  entered  into  by  the  master  of 
the  Jairus  B.  Lincoln  to  render  assistance  to  the 
Charles  uponthetermsexpressedin  theMnreemeni^QJp 


298 


MARITIME  LAW  OASES. 


Adm.] 


Messina  v,  Pbtbococchino. 


[Priy.  Go. 


namely,  that  the  expenses  of  the  men  transferred 
to  the  Charles  should  be  borne  by  the  owners  of 
that  vessel,  and  the  defendants  contend  that  this 
sftipolation  as  to  the  payment  of  their  expenses 
excludes  the  notion  of  salvage  reward.  I  cannot 
take  this  view,  and  I  consider  that  the  document 
was  merely  intended  as  a  security  that,  whatever 
happened,  the  expenses  of  these  two  men  should 
be  paid  by  the  owners  of  the  Charles.  Even  if  this 
were  not  so,  I  could  not  hold  that  this  agreement 
ousted  the  right  of  these  two  men  to  salvage 
reward,  and  I  consider  that  they  would  be  entitled 
notwithstanding.  The  defendants  have  tried  to 
make  out  that  the  mate  of  the  Cha/rles  understood 
the  agreement  in  the  sense  for  which  they  contend. 
But  their  answer  is  inconsistant  with  this  conten- 
tion, for  it  clearly  shows  that  the  mate  understood 
that  the  agreement  related  to  the  payment  of  the 
men's  expenses  and  that  only.  That  the  mate 
understood  the  matter  at  that  time  is  clearly  shown 
by  the  evidence.  He  read  the  paper  aloud  and  then 
signed  it.  I  therefore  think  that  as  far  as  this 
document  is  concerned,  it  may  be  entirely  laid 
aside  in  considering  the  question  of  salvage.  Now, 
as  to  the  question  of  whether  this  is  to  be  consi- 
dered a  salvage  senrice,  I  am  clearly  of  opinion 
that  the  putting  these  two  men  on  board  the 
Charles,  under  the  circumstAnces  shown  in  the 
case,  gives  a  right  to  salvage  reward  to  owners, 
master,  and  crew,  in  due  proportions  according  to 
their  respective  merits.  With  respect  to  the 
owners,  the  court  is  not  inclined  to  think  that  they 
are  entitled  to  a  large  reward,  as  the  ship  itself 
did  not  render  any  assistance.  Still  the  court 
oonsiders  they  are  entitled  to  some  reward,  as  the 
ship  and  crew  seem  to  have  been  subjected  to  very 
bad  weather,  and  the  period  of  the  year  at  which 
the  service  was  rendered  made  the  risk  of  parting 
with  two  of  the  crew  very  considerable.  Then  the 
master  is  also  entitled  to  share,  as  it  was  upon  his 
responsibility  that  the  two  men  were  sent  on  board 
the  Charles,  It  cannot,  however,  be  doubted  that 
the  principal  salvors  were  the  two  men  who  went 
on  board  the  Charles,  and  it  is  impossible  to  read 
the  protest  of  that  ship,  and  to  hear  the  evidence, 
without  being  convinced  that  a  material  service 
was  renderea.  The  two  men  had  to  put  up  with 
great  discomfort  Irom  the  want  of  food  and  medi- 
cine ;  their  labour  was  exhausting,  and  they  ran 
risk  from  the  ill-health  of  others  on  board  the 
Cha/rles,  The  value  of  ship  and  cargo  was  8174Z. 
I  shall  award  in  respect  of  this  service  the  sum  of 
400L  Of  this,  I  consider  the  two  men  who  went 
on  board  the  Charles  are  entitled  to  200L ;  to  the 
crow  left  on  board  the  Jairus  B,  Lincoln  1  shall 
apportion  the  sum  of  lOOL  to  oompensate  them  for 
the  extra  labour  thrown  upon  them  by  the  absence 
of  the  other  two.  To  the  owners  I  give  50L,  and 
to  the  master  502. 

Solicitors  for  the  plaintifEs  :  Bateson,  Bohinson, 
and  Morris, 

Solicitors  for  the  owners  of  the  ship :  Thornely 
and  Archer, 

Solicitors  for  the  owners  of  cargo:  WaUons, 
Bubh,  and  Waiton. 


jttdiciaxm  oommzttee  of  tss 
fbivt  couvcil. 

Beportad  by  Dovoxjls  Ktsbbtokd,  Bb(1h  BaarriBtwatLaw. 

Jan.  30;  Feb,  8  and  21, 1872. 

(Present:  The  Bight  Hons.  Sir  Jakes  W.  Colvilb, 
Sir  EoBEBT  J.  Fhillihobs,  Sir  Joseph  Nafhb, 
Sir   Montague    Smith,    and    Sir    Bobebt  P. 

GOLLIEB.) 

Messina  v.  Petrococchino. 

Foretgnjudgment^Howfar  conclttsive — ChreelcCon' 

suloT  Cowrt^BoUomry — Average  statement 
A  cargo,  belonging  to  a  Qreek  ovoner,  and  shipped  on 
board  a  Greek  ship,  was  consigned  to  the  appel- 
lant to  be  deliverea  at  Malta,    On  the  voyage  bad 
weather  was    enc-ountered,    some   of  the  ship^e 
boais  and  apparel  were  jettisoned,  and  the  ship 
arrived  at  Constantinople  in  a  damaged  state. 
The  captain  made  a  protest  before  the  Qreek 
Consular  Court  there,  and  applied  for  a  eur- 
vey  of  the  ship  and  cargo,     TJie  surveyors,  ap* 
pointed  by  the  Court,  reported  and  recommended 
a  transshipment  of  the  cargo,  and  the  appointment 
of  a  curator  thereto,    A  curator,  whose  agent  was 
the  respondent,  was  accordingly  appointed  by  the 
court.     The  captain  further  petitioned  for  the  ap- 
pointment  of  average  staters.  The  average  staters, 
appointed  by  the  court,  decided  as  to  the  expenses 
to  oe  put  in  particular  and  general  average,  ^c, 
and  advised  that  power  should  be  given  to  the 
curator  to^contract  a  bottomry  bond  to  pay  freight, 
average  esopenses,  ^c.,  under  hypothecation  of  ^te 
cargo. 
The  decision  of  the  average  staters  was  confirmed  by 
the  Greek  Consul-Chneral,  who  declared  it  to  ha/oe 
the  force  of  a  thing  adjudicated,  and  a  bottomry 
bond  was  ordered  and  given.    On  arrival  of  iM 
cargo  at  Malta,  therespondent  refused  to  deliver  the 
cargo  witJiout  payment  of  tlis  bottomry  bond,  and 
the  appellant  at  tost  paid  under  protest,  and  insH- 
tuted  proceedings  in  the  courts  at  Malta : 
Held  {on  appeal  from  the  Court  of  appeal  at  Malta) 
that,  as  the  Qreek  Consulixr  court  at  Gonstanti' 
nople  was  a  competent  court  to  exercise  jurisdiction 
insuchmaUers,  Umust  be  presumed  that  that  Court 
rightly  interpreted  and  applied  the  Qreek  law; 
that  by  that  law  the  court  had  the  power  and  duly 
exercised  it  of  deciding  that  Constantinople  should 
be  considered  a#  the  port  of  destination,  and  that 
the  average  should  be  adjusted  ai  that  port ;  that 
the  bottomry  bond  was  necessary  and  valid,  though 
made  without  communication  with  the  owners  cf 
the  cargo,  or  their  agent;  that  the  court  had  power 
to  anoint  the  average  staters,  and  (hat  their 
decision  gave  authority  to  ihe  curator  to  transehip 
the  cargo  and  to  contract  the  bottomry  bond;  and 
that  this  decision  was  rightly  confirmed  by  ihe 
Qreek  Consul-General. 
Dent  V.  Smith,  3  Mar,  Law  Cos,  0. 8, 251,  approved. 
This  was  an  appeal  from  a  decision  of  the  Court 
of  Appeal  at  Malta«  reversing   two  judgments 
of  the  Court  of  Commerce  at  Malta.    Tho   suit 
was  instituted  to  contest  the  validity  of  a  bottomry 
bond  upon  a  cargo  of  wheat  belonging  to  the 
appellant,  given  at  Constantinople  under  a  deoree 
of  the  Greek  Consular  Court  at  that  place.     Tho 
ship  Evangelistria  carrving  the  cargo  pub   into 
Constantinople  damaged,  under  circumstanoea  set 
out  in  the  judgment  of  the  Privy  Council,  and  tho 
master  made  a  protest  in  the  Consular  Courts  and 
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applied  for  the  appointment  of  surTeyors,  who 
were  appointed  by  the  ooart.  The  master  carried 
a  letter  of  recommendation  to  one  Oossndi  as 
agent  for  the  shipper  at  Constantinople,  bat  did 
not  apply  to  him  for  assistaiice.  Cossadi,  however, 
was  aware  of  the  ship's  arrival,  for  eight  days 
after  her  arrival  he  wrote  to  the  appellant,  enclos- 
ing the  charter-party,  which  had  been  forwarded 
to  nim  by  the  shipper,  and  announcing  the  ship's 
arrival,  and  saying  that  she  was  still  there,  and 
that  she  had  suffered  some  damage,  viz. :  "  he  has 
lost  the  boat  cordage,"  &c.  The  surveyors  sent  in 
a  first  report,  to  the  court,  which  is  set  out 
in  the  judgment  of  the  Privy  Council  and  a 
curator,  one  Dimitriacopulo  was  appointed,  who 
chartered  the  Otto  SorelU  under  the  double  con* 
dition  to  serve  as  store,  or  to  send,  in  case  of 
need,  the  cargo  to  its  destination.  The  cargo  was 
transshipped  on  board  t^e  OUo  Sorelle,  and  on 
23rd  Jan.  1867,  the  ^rveyors  again  surveyed  the 
ship,  and  reported  that  as  "  the  repairs  to  the 
hull  of  the  EvangdUtria  cannot  be  but  greatly 
delayed  in  this  rather  advanced  winter  time,"  and 
as  '*  it  would  not  suit  the  parties  concerned  in 
the  cargo  to  cause  it  to  wait  for  the  repairs  above- 
named  and  overcharge  it  with  enormous  expenses 
of  storage,"  it  would  be  more  suitable  to  send  the 
cargo  on  to  its  destination  in  the  Otto  Sorelle,  and 
they  fixed  the  amount  of  damage  sustained  by 
the  Evangslistriii,  This  report  was  confirmed 
by  the  Greek  Consul- General,  and  thereupon  the 
master  applied  on  25th  Jan.  1867,  for  average 
or  judicial  staters  to  fix  the  amount  of  average 
in  respect  of  the  injuries  received,  and  the  freight 
due  for  the  part  of  the  voyage  performed.  They 
were  appointed  by  the  court  and  made  their 
settlement  or  sentence  in  the  terms  set  out  in  the 
judgment,  but  also  alleged  as  reasons  for  their 
report,  that  **  the  cargo  of  the  Bvcmgelietria  being 
sent  to  its  destination  by  another  vessel,  its 
vojage  must  be  considered  as  finished  in  this 
port,  and  in  this  manner  is  to  be  fixed  the  freight 
due  for  the  voyage  performed;"  that  *'by  a 
constant  practice  adopted  in  this  city  to  ships 
oomiDg  from  Azoff,  bound  for  the  Mediterranean, 
were  always  granted  two-thirds  of  the  freight  and 
primage,  and  the  entire  gratuity  "  (to  the  master) ; 
that  '*the  curator  of  the  cargo  having  to  pay 
the  freight  that  shall  be  adjudicated  due  to  the 
▼essel  Evangeiisiria,  the  expenses  of  the  present 
average,  &c.,  power  must  be  given  to  him  to 
contoaot  a  bottomry  bond  unoer  hypothecation 
of  the  cargo  sent  to  its  destination,"  that  "in 
general  averages,  contribute,  the  value  of  the 
cargo  less  freight,  and  the  vessel  at  half  its  value 
and  half  its  freight."  In  this  sentence  under  the 
bead  of  general  average  was  inserted  the  whole 
of  the  damage  sustained  by  the  ship,  caused  both 
by  jettison  and  by  injury  sustained  during  the 
act  of  jettison  by  one  of  the  boats  being  struck 
by  a  sea  and  so  getting  loose  and  breaking  the 
bulwarks.  The  sentence  was  submitted  to  the 
Greek  Consul-General  and  he  endorsed  it.  "  Hav- 
ing seen  the  present  sentence  and  general  average 
settlement  we  confirm  it  to  have  the  force  of 
a  thing  adjudicated,  and  send  it  to  the  Chancellerie 
for  its  due  communication  and  execution,"  and  he 
signed  it.  The  sentence  was  in  the  usual  form  of  a 
lV«noh  or  Greek  judgment.  The  proceedings 
thereon  are  set  out  m  the  judgment  of  the  Privy 
CounciL  The  curator  had  acquainted  the  shipper 
with  the  fact  of  bis  appointment  immediately 


after  the  first  survey,  by  telegram.  Negroponte, 
the  shipper,  therenpon  wrote  to  the  master  of  the 
Evangeli$tria  complaining  that  he  had  not  applied 
to  Cossadi,  who  had  in  hand  funds  of  the  shipper, 
but  took  no  steps  to  upset  the  proceedings  in  the 
Greek  Consular  Court. 

On  the  receipt  of  the  bottomry  bond,  bill  of 
lading,  and  the  average  statement  by  the  respon- 
dent as  agent  for  the  curator  and  the  lender  on 
bottomry,  the  appellant  refused  to  pay  the  bond, 
and  protested  against  the  non-delivery  to  him  of 
the  bill  of  lading,  but  on  27th  Feb.  1867,  deposited 
in  the  Court  of  Commerce  at  Malta  the  amount  of 
the  bond  as  security  till  it  should  be  decided  whe- 
ther the  bond  was  valid,  and  asked  the  court  to 
order  the  bill  of  lading  to  be  delivered  up  to  him. 
On  6th  March  1867,  the  appellant  consented  that 
the  respondent  should  take  out  of  court  the  amount 
paid  in  conditionally,  and  bound  himself  to  bring 
forward,  within  a  time  to  be  fixed  by  the  court,  his 
claim  to  be  released  from  the  bond.  The  Court  of 
Commerce  thereupon  ordered  the  bill  of  lading  to 
be  delivered  up  on  condition  that  the  appelant 
should,  within  two  days,  bring  forward  in  a  suit 
by  way  of  citation  l»he  grounds  on  which  he  dis* 
puted  the  validity  of  the  bond.  The  suit  men- 
tioned in  the  judgment  of  the  Privy  Council  was 
thereupon  instituted  and  proceeded  as  there  set  out, 
and  on  appeal  the  appellate  court  held,  on  16th  Dec. 
1867,  that  the  Court  of  Commerce  had  jurisdiction 
as  to  the  average  acts,  but  that  the  decision  as  to  the 
invalidity  of  the  bottomry  bond  must  be  set  aside 
until  the  question  as  to  me  average  acts  had  been 
decided.  The  question  again  came  before  the 
Court  of  Commerce,  and  that  court  dismissed  the 
respondent  from  the  suit  as  set  out  in  the  judg- 
ment of  the  Privy  Council.  From  this  decision 
both  parties  again  appealed  to  the  appellate  court 
the  respondent  allegmg  as  a  ground  ot  appeal  that 
the  Court  of  Commerce  should  have  decided  for 
the  absolute  exclusion  of  the  appellant  from  all 
claim  to  recover  the  amount  of  the  bond,  and  not 
merely  that  the  proceedings  were  irregular. 

The  appellate  court  at  Malta,  thereupon,  re- 
versing the  decision  of  the  court  below,  delivered 
on  the  20th  July  1868,  a  judgment,  the  substance 
of  which  is  set  out  in  the  judgment  of  the  Privy 
Council,  holding,  inter  a^,that  the  proceedings  in 
the  Greek  Consular  Court,  had  been  in  accordance 
with  the  provisions  of  the  French  Code  de  Com- 
merce (Articles  245,  247,  234.  and  312),  which  was 
adopted  as  the  law  of  Greece  by  ordinance  in  April 
1835,  and  deciding^ 

'*  For  the  exclusion  of  the  demanded  declaration 
that  the  acts  made  in  Constantinople  are  null, 
irrelevant,  and  of  no  validity,  and  to  which  the 
citation  refers,  inasmuch  as  they  might  concern 
the  said  bottomry  bond ;  and  also  for  the  exclusion 
of  the  demanded  nullity  of  the  said  bottomry  bond, 
and  revoking  t^e  two  sentences  delivered  by  Her 
Majesty's  Court  of  Commerce,  one  upon  the  merit 
on  22od  June  1869,  and  the  other  about  the  said 
acts  on  26th  May,  1868. 

"  Costs  of  first  and  second  instance  to  be  paid  by 
the  plaintiff." 

From  this  judgment  the  plaintiff  appealed. 

Mcmiaty,  Q.C.,  and  BayUs,  for  the  appellant  con- 
tended  that  the  proceedings  in  the  Greek  Consu- 
late were  irregular  and  invalid,  no  notice  of  the 
proceedings  having  been  given  to  the  owners  of 
the  cargo  or  their  agent  at  Oonstsndnople.  This 
oonrt  may  review  the  proceedings  in  the  Greek  j 
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ooart   for  error  on  the  face  of  those  prooeed- 
iogB: 

Simpson  v.  Fogo,  1  Mar.  Law  Caa.  O.  S.  312 ;  8  L.  T. 
Bep.N.S.61;  82 L.  J.  240,  Oh.: 

Scott  ▼.  Pilhmgton,  6  L.  T.  Eep.  N.  S.  21 ;  81  L.  J. 
81.Q.B.; 

Bank  of  Australasia  ▼.  Nias,  16  Q.  B.  717. 
It  mnsb  be  admitted  that  there  is  a  Greek  Consn- 
lar  Court  having  jarisdiotion  in  maritime  questions, 
but  the  court  has  done  acts  contrary  to  maritime 
law ;  the  respondent  asserts  that  the  Q-reek  court 
bad  jurisdiction  to  do  something  which  the  mari- 
time  law  does  not  sanction,  and  he  must,  therefore, 
show  positively  that  such  jurisdiction  exists.  A 
master  selling  his  ship  under  the  authority  of  vice- 
admiralty  courts  can  give  no  title,  as  they  have  no 
jurisdiction : 

Reid  y.  Da/rhy,  10  East,  148 ; 

Morris  v.  Robinson,  8  B.  &  C.  196. 
The  average  statement  was  erroneous  and  un- 
just on  the  face  of  it,  inasmuch  as  the  cargo  is 
made  to  contribute  its  full  value  (freight  being 
deducted),  and  the  ship  on  half  its  value  and  half 
its  freight ;  and  because  the  statement  includes 
many  items  which  are  not  the  subject  of  general 
average,  and  to  which  the  cargo  was  not  bound  to 
contribute.  Freight  pro  raid  was  not  due.  The 
master  could  have  repaired,  and  he  was  bound  to 
do  so.  If  he  could  not  repair,  he  ought  to  have 
sent  the  cargo  on  at  his  expense;  or  he  could  have 
no  claim  for  freight. 

Fletcher  v.  Blasco,  14  C.  B.  N.  S.,  162 ; 

Code  de  Oommeroe,  Art.  296 ; 

Abbot  on  Shipping,  11th  edit  pp.  827, 885 ; 

Kent's  Commentanes,  11th  edit.  211 ; 

Hunter  v.  Prinsep,  10  East,  378 ; 

Bhipton  V.  ThomUm,  9  Ad.  &  £1.  814. 
The  statement  should  have  been  made  at  Malta, 
which  was  tbe  place  of  discharge : 

Fletcher  Y,  Alexander^  L.  Bep.  80.  P.  875;  8  Mar. 
LawCas.  O.  8.  69; 

Simonds  v.  White,  2  B.  &  C.  805. 
The  adjustment,  therefore,  should  be  in  accordance 
with  English  law  :  {Power  v.  Whitmore,  4  M.  &  Sel. 
141.)  l^ere  was  no  necessity  to  raise  money  on 
bottomry ;  nor  had  the  curator  any  right  under 
the  drcnmstances  to  hypothecate  the  cargo,  with- 
out communicating  with  the  owners  or  their 
agent,  more  especially  as  they  had  an  agent  with 
funds  in  hand  at  Constantinople.  Tbe  lender  was 
bound  to  see  that  there  was  a  necessity  for  hypo- 
thecation, and  that  the  owner  had  been  communi- 
cated with : 

The  AursUa,  8  Haffg.  75 ; 

The  Royal  BtuaH,  1  Jnr.  N.  S.  1116 ;  2  Spinks*  Adm. 
Bep.  258; 

Heatkom  v.  Da/rlvng,  The  EUxa,  1  Moo.  P.  C.  C.  5 ; 

The  Hamburg, 2  Mar. LawCas.  O. S.  1 :  8  L. T.Bep. 
K.  S.  175;  2  B.  &  L.  258 ;  9  Jnr.  N.  S.  445. 
Tbe  bottomry  bond  was  therefore  invalid,  or,  if 
held  yalid  in  part,  then  it  must  stand  as  security 
for  that  part  only. 

Butt,  Q.C.  and  Olarkson,  for  the  respondent, 
oontended,  and  the  proceedings  taken  under  the 
direction  of,  and  confirmed  by,  the  Greek  Court, 
had  been  judicially  determined,  and  could  not  be 

Saestioned  :  {Oaemgue  v.  Imfie,  3  Mar.  Law  Cas. 
>.  S.  454;  23  L.  T.  Eep.  N.  S.  48;  L.  Eep.  4 
H.  of  L.  414.)  This  oourt  is  not  a  court  of 
i^peal  from  a  Greek  consular  court.  There  is 
nothing  contrary  to  law  maritime,  or  natural  jus- 
tice, in  the  decision,  but  it  is  quite  in  accordance 
with  the  practice  of  the  consular  courts  in  the 
Levant,  and  with  the  provisions  oi  tbe  French  code. 
The  powers  of  those  consular  courts  are  necessarily 


large,  as  they  have  jurisdiction  in  all  matters 
affecting  the  interests  of  persons  of  their  own 
nationality  resident  in  Mabomroedan  countries : 

The  Laconia,  1  Mar.  Law  Caa.  O.  S.  378 :  9  L.  T.  Bep. 
N.  S.  37 ;  2  Moo.  P.  C  C,  N.  S.,  161 ; 

Dent  ▼.  Smith,  3  Mar.  Law  Cas.  O.  8. 251  ;  20  L.  T. 
Bep.  N.  S.  868 ;  L.  Bep.  4  Q.  B.  414; 

Wheat.  Int.  Law,  2nd  edit,  by  Lawrence,  224,  note. 
The  bottomry  bond  was  necessary.  Tbe  average 
statement  was  made,  and  the  bottomry  bond  was 
given  under  the  directions,  and  with  tbe  sanction 
of  a  competent  court,  and  with  all  requisite  for- 
malities. If  the  formalities  prescribed  by  tbe  French 
code  had  been  complied  with,  a  bond  fide  lender 
acquires,  by  French  law,  a  right  to  recover  bis 
money  even  in  case  of  fraud  on  the  part  of  the 
master,  (a) 

Emerigon  Traits  des  Contaota  k  la  Grosse,  o.  4,  a.  8 ; 

Bonlay-Paty,  torn.  2,  p.  69,  etseq. 
The  appointment  of  ^  curator  is  a  thing  well 
known  in  continental  courts.  (6)  This  must  be  pre- 
sumed to  be  the  judgment  of  a  competent  tribunal, 
by  which  not  only  was  a  curator  appointed  but 
was  ordered  to  bottomry.  The  cargo  and  the  bond 
cannot,  therefore,  be  impeached.  The  average  ex- 
penses were  dulv  and  properly  settled  at  Con- 
stantinople, wbicn  was  the  place  of  transshipment 
or  separation  of  the  ship  and  cargo : 

1  Paraone  on  flipping,  465: 

2  Phillips  on  Inanzance,  134. 

Even  if  the  average  statement  is  bad,  it  does  not 
follow  that  the  bottomry  bond  is  bad.  The  lender 
taking  the  bond  under  the  authority  of  tbe  court 
was  absolved  from  inquiring  as  to  tbe  necessity. 
If  the  appellant  objected  he  should  have  gone  to 
the  proper  appellate  tribunal  at  Athens. 

Mcmisty,  Q.C.  in  reply. — Dent  v.  SvaUh  (tup.) 
was  decided  upon  evidence  showing  the  jurisdic- 
tion of  the  consular  court.  Here,  there  is  no  evi- 
dence of  jurisdiction,  and  as  the  respondent  is 
really  claiming  the  payment  of  the  sum  lent  on 
bottomry,  it  is  for  him  to  show  that  such  jurisdic- 
tion existed.  Owr,  adv.  vult. 

Judgment  was  delivered  by  Si&  Eobebt  PHn.u- 
HOSE:  —  This  is  an  appeal  from  the  Court  of 
Appeal  at  Malta,  in  the  matter  of  a  bottomry  or 
hypothecation  bond.  In  Oct.  1866,  Negroponte,  a 
merchant  at  Taganrag,  shipped,  at  Berdianski,  a 
cargo  of  wheat  belonging  to  a  Greek  owner,  on 
bom  a  Greek  ship,  the  EvangeiUatria^  and  con- 

(a)  The  formalities  required  by  the  French  Code  de 
Commerce  to  be  observed  bv  a  master  requiring  to  raise 
money  on  bottomrr,  are  that  he  should,  when  abroad, 
ffo  before  his  oonsnl  and  receive  an  anthorization  to  oon- 
&act  the  loan,  when  at  homejbefore  the  Tribunal  of 
Commerce  or  the  juge  de  paix.  This  is  prescribed  by  Art. 
284  of  the  code,  bnt  it  has  been  laid  down  by  the  Court 
of  Cassation  in  Paris,  that  the  neglect  to  observe  the 
formalities  prescribed  b j  that  article  does  not  prevent  a 
loan  upon  bottomry  from  bemff  obligatory  upon  the 
shipowner  when  entered  into  bj  the  lender  bond  fide,  and 
that  this  ruling  holds  good  even  when  the  loan  has  been 
contracted  abroad  by  a  foreign  master  with  a  French 
lender  who  seeks  to  recover  in  France  the  repayment  of 
his  loan.  See  Dalloz,  Jnrispmdence  G^^rale,  tom.  zviiL, 
tit.  **  Droit  Maritime,"  Nos.  442, 448,  and  BaUoEjaripm- 
donee  G^^rale  Ann^  1845,  Prem.  Paitie,  Conr  de  Cassa- 
tion, p.  313.— Ed. 

Qi)  There  does  not  appear  to  be  in  the  Code  Civil  ci 
France  any  express  power  to  appoint  a  oozmtor, 
although  by  Art.  112,  the  oonrts  are  empowered  to 
arrange  for  the  administiation  of  the  property  of  absent 
persons  who  have  no  ap^inted  agents,  and  it  is  the 
universal  practice  to  appoint  a  curator  where  neoeasarj ; 
(Code  Civu,  Art.  112 ;  Dalloz,  Jurisprudence  O^Me, 
vol.  2.  tit.  *'  Absence,"  No.  »2)— Ed. 
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signed  it  to  Messina  (the  appellant),  to  be  deli- 
Tmd  to  his  order  at  Malta,  or  at  snch  ports  as 
the  consignee  should  theie  order.     The  captain, 
Fratta,  had  letters  of  reoommendationto  Cossadi, 
the  agent  at  Constantinople  for  Negroponte.  Ne- 
|i;roponte  and  the  appellant  are  jointly  interested 
in  the  shipment.     The  charter-party  was  sent  by 
Negroponte  throngh  Cossndi  to   Messina,    the 
sppeDant.    The  EvangeUatria  sailed^  she  enconn* 
tered  bad  weather,  and  was  obliged  to  jettison  some 
of  her  boats,  sails,  chains,  and  other  apparel.  She 
pat  back  to  Sebastopol,  bat  made  no  protest  in  that 
port ;  she  sailed  again,  and  again  enooantered  bad 
weather,  which  necessitated  farther  jettison,  and 
arrived  in  a  damaged  condition  at  Condtantinople 
on  the  27th  Deo.    Upon  the  30th  Dee.  the  captain 
went  before  the  Greek  Consular  Tribunal  (or  the 
(}reek  Boyal  Commercial  Chancery,  as  it  is  called) 
it  Pera,  made  a  protest,  and  applied  for  the  sar- 
Tey  of  the  ship  and  cargo ;  the  court  appointed 
Borreyors,  who  drew  up  "  a  sentence  and  average 
settlement."     In  their  first  report  the  surveyors, 
after  Btatine  various  reasons,  said: — "Whereas, 
for  the  above  reasons,  the  cargo  of  the  Evangeh 
itbriti,  must  be  transshipped  on  another  vessel,  to 
be  chartered  under  double  condition,  to  serve  as 
store,  or  to  send,  in  ease  of  need,  the  cargo  to  its 
destination :  Whereas,  there  being  in  this  town  no 
legitimate  representative  of  the  owner   of   the 
cargo,  a  curator  to  the  same  must  be  named  by  the 
competent  authority :  Moved  by  these  reasons, 
we  have  unanimously  agreed  that  the  Boyal  Greek 
Oommeroial  Chancery  should  appoint  a  curator  to 
tbe  cargo,  who,  with  the  knowledge  of  the  repre- 
sentative of  the  underwriters,  will  charter  avessel 
of  the  same  burden  as  the  Evangelistria,  with  the 
doable  condition  to  serve  as  store,  or,  if  necessary, 
for  carrying  the  cargo  to  its  destination,  and  to 
oommence  without  loss  of  time  the  transshipment 
of  the  cargo  in  question.*'    A  Greek  merchant,  by 
name  Dimitriaoopulo,  was  appointed  curator  by 
the  conrt ;  his  agent  is  Fetrococohino,  the  respon- 
dent. In  Uieir  second  and  last  report  the  surveyors 
recommended  that  the  cargo  should  be  forwarded 
to  its  destination  on  board  a  vessel  called  the  Otfo 
SoreUe ;  the  captain  farther  netitioned  for  the  ap- 
pointment of  '*  average  or  jnaicial  staters ; "  they 
were  appointed  by  the  court,  and  decided,  among 
other  things,  as  follows :— "  First,  that  the  ex- 
penses of  transshipment  made  by  the  curator  to 
the  cargo,  his  commission,  the  interest  of  the 
bottomry  bond,  and  the  remaining  freight  to  be 
paid  to  send  the  cargo  to  its  destination,  mast  be 
classified  in  particuliu*  average  to  be  suffered  by 
the  cargo  alone;   secondly,  that  in  the  general 
teverage  mnst  be  put  the  damages  of  the  vessel, 
fixed  by  the  surveyors  at  44,558  piastres,  the  ex- 
penses of  survey  and  towing,  ^fec.,  incnrred  by  the 
3ptain,  the  fees  of  Chancery,  the  fees  of  the  legal 
viser  and  compiler  of  several  acts,  the  fees  of  the 
jndicii^  staters,  of  the  representative  of  the  under- 
writers, and  the  compiler  of  the  present  decision  and 
average  settlement,  for  which  expenses  the  cargo 
will  contribute  with  its  value,  freight  deducted, 
and  the  vessel  with  half  its  valne  and  half  its 
freight,  as  it  is  to  be  seen  by  the  settlement  pro- 
spectus which  is  to  form  an  integral  part  of  the 
present  sentence  ;  thirdly,  that  the  freight  of  the 
▼enel  Bvangdigtria  is  fixed  to  two-thirds  of  the 
freight  agreed  on  in  the  charter-party,  to  two- 
thirds  of  primage,  and  the  gratuity  entire,  free  of 
contribution ;  fourthly,  that  power  should  be  given 


to  the  cnrator  of  the  cargo  to  contract  a  bottomry 
bond  for  the  sum  necessary  to  pay  the  freight  of 
the  EvangeUsiria,  average  expenses,  &c,,  nnder 
hypothecation  of  the  wheat  cargo,  sent  to    its 
destination  by  the  vessel  Otto  SoreUe."     This 
decision  was  confirmed   by  the  Greek  Consul- 
(sleneral,  who  declared  it  to  have  the  force  of  a 
thing  adjudicated :    a  bottomry  bond  was  also 
ordered  and  was  given  to  a  Mr.  Facher  as  a 
security  for  35,760f.  52o.    Tbe  bill  of  lading,  the 
average    statement,   and    the    bottomry    bond, 
were  sent  by  the  curator  to  Fetrococohino,  at 
Malta.    The  Otto  SorelU  arrived  with  her  cargo  at 
Malta  on  the  26th  Feb.    1867.      Fetrococohino 
refused  to  deliver  the  cargo  without  payment  of 
the  bottomry  bond.     Messina,  the  appellant,  re- 
refased  to  pay,  and  at  last  paid  under  protest,  and 
litigation  ensued.    A  suit  was  instituted  by  the 
appellant  against  Fetrococohino  in  the  Court  of 
Cfommerce.     The  appellant  called  upon  him  to 
show  cause  why,  in  the  first  place,  the  pretended 
"  Average  Acts/'  made  at  Constantinople,  should 
not  be  declared  irregular,  nail,  and  of  no  validity 
on  account  of  inherent  faults,  for  want  of  autho- 
rity and  jnrisdiction,  and  for  the  errors  they  oon- 
tained,  and  for  other  reasons  to  be  orally  alleged, 
and  why  as  a  consequence,  the  said  pretended 
bottomry  bond  should  not  be  declared  null  and 
void,  and  if  necessary,  annulled  withont  prejudioe 
to  the  right  of  the  parties,  or  whomsoever  else 
it  might  concern,   including   the   said   Captain 
Giovanni  Fratta,  to  proceed  to  a  regular  average 
statement  in  the  place  where  the  voyage  of  the   . 
Evangelistria  ought  to   have  terminated,    and 
claimed  damages  a^inst  Dimitriaoopulo  (without 
prejudice  to  an  action  against  him  for  fraud)  with 
costs  against  the  respondent.    The  Court  of  Com- 
merce decided  against  the  appellant  on  the  ground 
that  it  had  no  jnrisdiction  m  the  matter  of  the 
average,  but  in  his  favour  as  to  the  bottomry, 
bond,  declaring  it  void.    Both  parties  appealed  to 
the  Appellate  Court  at  Malta,  which  decided  that 
the  inferior  court  had  jurisdiction  as  to  the  average, 
but  gave  no  jadgment  as  to  the  bottomry,  and 
remitted  the  case.     The   Court  of  Commerce, 
on  the  26th  May  1868,  gave  judgment  that  the 
said  suit,  so  far  as  it  related  to  tne  demlmd  for 
the  nallity  of  the  said  average  acts,  had  been 
**  illegally  observed,"  by  reason  of  the  appellant 
not  having  summoned  w  the  parties  concerned  in 
the  said   average   acts,   and    especially  Captain 
Fratta,  of  the  brig  Evangelistria,  and  that  nothing 
was   proved    sufficient  to    make  Dimitriaoopulo 
liable  in  damages,  and  decided  for  the  discharge  of 
the  respondent  nomine  (that  is,  in  the  character  in 
which  be  was  sued)  ah  ohservantid  Judidi,  with 
costs;  the  effect  of  which  jadgment  was  equiva- 
lent  to  a  nonsuit.    Both  parties  again  appealed  ; 
and  on  the  20th  July  1868,  the  Appellate  Court 
decided  that  the  "  Captain  of  the  EvangeUstria^ 
having  taken  the  legal  coarse  in  going  before  the 
Consular  Tribunal  at  Constantinople,  and  that 
conrt  having,    on    the  report  of  experts  of  the 
necessity  for  unloading  and  transshipping  thecarjo^ 
in  order  to  repair  the  ship,  appointed  Dimitria- 
oopalo  curator  of  the  cargo,  and  declared  the 
voyage  of  the  Evangelistria  ended  at  Constanti- 
nople, and  authorised  Dimitriacopalo  to  give  a 
bottomry  bond,  he  mast  be  considered  by  a  third 
party  as  the  attorney  for  the  owners  of  the  goods, 
and  bad  authority  to  hypothecate  them.  Thatwhere 
the  lormalitiee  of  a  oonsular  authority  and  verbal  ^T^ 
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1>rooe88  justifying  the  ezpeoses  necessitating  the 
oan  are  obseryed,  the  lender  on  bottomry  is  ex« 
onerated  from  seeing  the  necessity  of  the  loan 
proved.    That  in  the  present  case  the  sentence  of 
the  court  supplied  the  consular  authority,  and  the 
expenses  having  been  incurred  under  the  control  of 
the  consul,  and  sanctioned  by  the  sentence,  the  pro- 
duction of  verbal  process  was  not  important,  and 
that  substantially  the  formalities  were  to'be  taken  as 
complied  with,  and  that  the  lender  was  not  bound 
to  make  inquiry    as   to    the  facts  causing   the 
necessity  of  the  loan.    That  there  was  no  proof  of 
any  fraudulent  collusion  between  Facher,  the  lender 
of  the  money,  and  Dimitriacopulo,  or  that  Dimi- 
triacopulo  stimulated  expenses,  or  committed  any 
irregular  or  deceitful  acts  to  the  damage  of  the 
cargo,  or  even,  if  he  had  himself  acquired  an 
interest  in  the  bond,  would  that  have  aneoted  its 
validity,  and  that  any  omissions  on  his  part,  even 
if  they  resulted  in  damage,  and  gave  a  cause  of 
action,  would  not  nullify  the  bond,  and  that  it  was 
not  nece«sary  to  summon  Captain  Frutta,  the 
master  of  the  Evangeliatria'*    From  this  decision 
the  appeal  has  been  prosecuted  to  this  tribunal. 
It  has  been  strongly  urged  upon  their  Lordships 
that  all  the  proceedings  in  the  Greek  Consular 
Court,  which  were  in  substance  upholden  by  the 
Court  of  Appeal  in  Malta,  were  invaJid ;  and  prin« 
cipally  upon  the  following  grounds  :  that,  with 
regard  to  the  bottomry  bond,  no  adequate  necessity 
is  shown  for  having  recourse  to  it,  and  also  that  it 
is  bad  because  not  preceded  by  an^  communication 
.  or  attempt  at  communication  with  the  owner  of 
'  the  cargo;  and,  vnth  regard  to  the  general  average, 
that  the  proper  place  for  the  adjustment  of  it  was 
Malta,  the  port  of  destination,  and  not  Constanti- 
nople.    Their  Lordships  are  called  upon  now  to 
pronounce  a  judgment  in  favour  of  these  proposi- 
tions, sitting  as  an  appellate  tribunal  from  the 
Court  of  Malta ;  in  other  words  to  give  that  judg- 
ment which  it  is  alleged  that  the  court  appe^ed 
from  ought  to  have  delivered.     Their  Lordships 
are  not  sitting  as  an  appellate  tribunal  from  the 
Greek  Consn&r  Court  at  Constantinople.     It  is 
necessary  to  make  this  statement  in  limine,  how- 
ever obvious  it  may  appear,  for  the  following 
reacon.  •  If  the  Qreek  Consular  Tribunal  was  a 
competent  court,  having  jurisdiction  over  the  ship 
and  cargo,  then  the  sentence  of  that  court  was  not 
open  to  examination  by  the  court  at  Malta,  but 
would  be  properly  enforced  by  it,  or,  to  borrow  the 
clear  language  of  Lord  Ellenborough  in  Power  v. 
Whiimore,  *'  By  the  comity  which  is  paid  by  us  to 
the  judgments  of  other  courts  abroad  of  competent 
jurifidiction  we  give  a  full  and  binding  effect  to 
such  judgments,  as  far  as  they  profess  to  bind  the 
persons  and  property  immediately  before  them  in 
judgment,  and  towhich  their  adjudications  properly 
relate"— 4  Mau.  &  Sel.,  150  (1815).  And  it  is  to  be 
observed  that,  though  the  earlier  cases  e^ibit 
some  fluctuation  and  variety  with  respect  to  the 
application  of  this  doctrine,  it  has  become  fiimly 
established  by  a  series  of  later  cases  as  an  nnqnes- 
tionable  maxim  of  our  jurisprudence.  The  strong- 
est and  the  last  case  is  that  of  OoBtrique  v.  Imrie 
decided  by  the  House  of  Lords  in  1870:  (L.  Eep.  4 
H.  L.  Cas.  414 ;  23L.  T.  Bep.  N.  S.  48.)  The  foreign 
judgment  of  a  competent  court  may  indeed  oe 
impeached,  if  it  carries  on  the  face  of  it  a  manifest 
error;  if  it  is  shown  to  have  been  attained  by 
fraud,  or  to  be  wbnting  in  the  conditions  of  natural 
justice ;  and  it  oannot  be  supplied  to  persona  other 


than  those  who  were  parties  to   the  litigation 
decided  by  it,  except  in  cases  where  the  judgment 
is  in  rem.    No  such  infirmities  oan  in  this  case  be 
predicted  of  the  decree  and  orders  of  the  Groek 
Court,  and  therefore  the  consideration  as  to  the 
competency  of  that  court  alone  remains  to  be  con- 
sidered.    It  has  been  much  pressed  upon  na  that 
there  is  no  evidence  of  such  oompetence,  and  that 
the  acknowledged  rules  of  the  general  maritime 
law  applicable  to  bottomry  bonds  on  cargo  have 
been  violated  by  the  proceedings  of  the  court. 
Now  this  was  the  sentence  of  a  Greek  Consular 
Court  sitting  at  Constantinople  upon  a  Ghreek  ship, 
and  a  cargo  owned  by  Qreek  subjects.  The  bolder 
of  the  bottomry  l)ona  was  a  stranger  who,  acting 
bond  fide,  advanced  his  money  on  the  bondL    That 
the  Ottoman  Forte  has  given  to  the  Christian 
Powers  of  Europe  authority  to  administer  justice 
to  their  own  subjects  aocording  to  their  own  laws 
within  its  dominions  is  a  fact  publid  juris,  which 
their  Lordships  are  not  now  called  upon  for  the  first 
time  to  take  cognisance  of,  and  wnich  they  fully 
recognised  in  the  oaseof  the  Laconia(8up.),  It  would 
be  strange,  indeed,  if  it  had    been    otherwise, 
inasmuch  as  her  Majesty  has  established  a  Supreme 
Consular  Court  at  Constantinople  and  provincial 
courts,  with  rules  for  the  exercise  of  civil  and 
criminal  jurisdiction.     This  kind  of  jurisdiction 
exercised  by  the  consuls  of  Christian  states  in 
Mahometan   countries  is    to   be   carefully    dis- 
tinguished from  the  ordinary  powers  exercised  by 
foreign  consuls  in   Christian    states.      Judicial 
cognizance  being  therefore  taken  by  their  Lord- 
ships of  the  fact  that  a  Greek  tribunal,  capable  of 
exercising  jurisdiction  in  this  case,  existed  at  Con- 
stantinople, it  is  the  duty  of  their  Lordships  to 
apply  to  such  a  tribunal  the  ordinary  priooiples 
which  regulate  the  reception  of  the  judgment  of  a 
foreign  tribunal  by  other  courts.     During  the 
course  of  the  argument  our  attention  was  properly 
drawn  to  the  case  DentT,  Smith  (tup,),  in  whioh  the 
competence  of  the  Bussian  Consular  Court  at  Con- 
stantinople was  placed  upon  this  footing  by  the 
Court  ot  Queen's  Bencb.    In  that  case,  the  parti- 
culars of  which  it  is  not  necessary  to  mention, 
Gookbum,  C.J.,  said: — *'The  faots  lie  in  a  very 
narrow  compass.     The  ship,  having  become  a 
Bussian  ship,  is  wrecked  in  Turkish  waters  ;  the 
gold,  the  subject  matter  of  this  insurance,  is  saved 
by  being  immediatelv  sent  on  shore,  the  captain 
taking  advantage  of  having  to  send  his  boat,  and 
thinking  it  best  to  save  this  portion  of  the  cargo, 
whioh,  of  course,  was  by  far  the  most  valuable 
part,  and,  from  its  small  bulk,  the  part  most  easily 
saved.    He  deposits  it,  or  causes  it  to  be  placed  in 
the  hands  of  the  Bussian  consuL  It  is  unneoessary 
to  follow  these  proceedings  in  any  detail  through 
their  course ;  but  afterwards  a  claim  is  made  in 
respect  of  the  expenses  which  were  incurred  in 
endeavours  to  save  the  ship,  and  the  rest  of  the 
cargo  on  the  gold  in  the  consul's  hands;  and  in 
the  end,  the  matter  having  been  investigated  by 
persons  appointed  by  the  Bussian  consul,  judg- 
ment is  given  as  to  the  amount  which  shall  be  con- 
tributed by  the  owners  of  the  gold  to  satisfy  the 
claim  for  contribution  in  respect  of  the  expenses. 
That  judgment  is  ratified,  as  it  is  necessary  it 
should  be,  b^  the  Bussian  Minister  at  Constant!* 
nople,  and  being  so  ratified,  and  not  being  appealed 
against  within  a  certain  time,  the  judgment  oeoame 
a  binding  judgment  upon  the  parties  oonoemed. 
That  being  so,  the  owners  of  the  gold  bmng  shown 

Digitized  by  ^<JKJKJWIS^ 


MARITIME  LAW  CASES. 


808 


Priv.  Co.] 


Haeeisom  V,  Garthoene. 


[Q.B. 


to  have  no  alternative  in  order  to  get  the  gold,  bat 
to  submit  to  the  payment  of  this  per-oentage,  and 
in  the  meanwhile  they  or  someone,  having  given 
■ecority,  in  the  end  they  were  obliged  to  pay  the 
money  themselves.    Now,  it  has  been  contended, 
on  the  part  of  the  defendants,  that  the  proceedings 
of  the  tribunal  by  which  this  judgment  was  given 
were  wrongful  in  many  respects.    In  the  first 
place,  that,  having  to  apply  the  Bnssian  Com- 
mercial Code,  they  applied  the  French.    I  think 
there  is  qoite  a  snfficient  answer  to  that.    It  ap- 
pears that,  in  matters  relating  to  maritime  law  in 
which  the  jarisdiction  of  the  Bnssian  Consulate 
has  to  be  exercised,  they  have  not  at  Constantinople 
the  presence  and  assistance  of  Bnssian  advocates 
to  explain  the  law,  whereas  there  are  French  ad- 
vocates resident  there,  and  the  laws  of  the  two 
ooontries  being  with  reference  to  these  matters 
almost  the  same,  they  had  recourse  to  the  French 
law,  and  applied  it  in  this  instance.    Whether  thij 
is  strictly  right   or  fnrong,  I  do  not  take  upon 
myself  to  pronounce,  for  I  think  it  is  a  matter  with 
which  we  have  nothing  to  do ;  but  if  in  this  case 
they  applied  the  French  law  as  a  substitute  for  the 
Bnssian,  I  think  we  must  take  it  that  they  did  it 
with  proper  authority.    Then  it  is  said  tkiat  they 
applied  the  law  erroneously.    Again,  I  think  We 
have  not  to  deal  with  that.    We  are  not  to  sit  here 
as  a  court  of  appeal  against  any  judgment  pro- 
nounced by  a  court,  which  must  be  taken  to  be  one 
of  competent  jurisdiction  in  the  administration  of 
Buseian  law,  and  whatever  was  substituted  became 
for  the  time  Bnssian  law  in  respect  of  matters  of 
maritime  law.    The  proper  tribunal  to  appeal  to, 
if  there   was   any   ground    of   appeal,    was   to 
the   Court    of    St.    Petersburgh.''      With    the 
principles  of  this  judgment  their  Lordships  are 
disposed  entirely  to  agree.    They  think  it  must 
be    presumed  that   the  Greek  pourt  rightly  :n« 
terpreted  and  applied  the  Greek  law;  that  by  that 
law  th^  had  the  power,  and  duly  exercilsed  it 
of  deciding  that,  in  the  ciroamstanoes,  Constanti- 
nople should  be  considered  as  the  place  of  the 
ship's   destination,   and    the   average    adjusted 
according  to  the  Greek  law  in  force  at  that  place  ; 
and  that  the  bottomry  bond  was  necessary  and 
valid,  though    entered    into    without  citing  M. 
Gossudi,  the  agent  of  the  owners  of  the  canto, 
who  was,  however,  their  Lordships  must  remark, 
aware,  as  is  proved  by  his  letter,  of  the  arrival  of 
the  ship  in  a  disabled  state  at  Constantinople,  and, 
it  must  be  presumed,  of  the  proceedings  in  the 
Greek  Court,  though  he  did  not  appear  and  take 
any  part  in  Uiem.    It  mnst  also  be  presumed  that 
the  court  had  power  to  appoint  the  average  or 
judicial  staters,  and  that  their  decision  gave  autho- 
rity to  the  curator  of  the  cargo  to  contract  the 
bottomry  bond  in  question  with  Faoher,  and  to 
transship  the  cargo  on  board  the  OHo  Sarelle ;  and 
that  this  decision  was  rightly  confirmed  by  the 
Greek  Consul- General.    Their  Lordships  do  not 
feel  themselves  at  liberty  to  enter  into  the  dis- 
cossion  into  which  they  were  invited  by  counsel 
for  the  appellants,  or  into  the  question  whether 
the  Greek  law  be  or  be  not  at  variance  with  the 
general  maritime  law  upon  these  points.    They 
woold  be  properly  raised  on  an  appeal   to  the 
Greek  Appellate  Court,  whether  sitting  at  Athens 
or  elsewhere;  and  could  not  properly  be  discussed 
either  before  the  court  at  Malta  or  before  thin 
tribunal.  Their  Lordships  must,  therefore,  humbly 
advise  her  Majesty  that  the  judgment  appealed 


from  be  affirmed,  and  the  appeal  dismissed  with 
costs  against  the  appellant. 

Judgment  affirmed. 

Solicitors  for  the  appellant,  Bedpadih  and  ffolds' 
worth. 

Solicitor  for  the  respondent,  Thomas  Oooper. 


COUBT  OF  QVSEVS  BEVCS. 

Beported  by  J.  Shobtt  and  U.  W.  UcKellab,  Esqra., 
B«rricten4kt-Law. 

Thursday,  May  9, 1872. 
Habbisom  v.  Gabthobnx. 

Oharter-party-^Vangers  excepted  during  voyage — 
Ship  to  arrive  within  specified  time. 

By  a  charier-party,  plaintiffs,  as  owners,  agreed  wUh 
defendants,  as  charterers  of  a  good  screw  steam^ 
ship,  name  to  be  given  up  as  soon  as  known,  sas- 
peeted  to  carry  from  1100  to  1200  tons  cargo,  that 
the  said  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  should,  with  all 
convenient  speed,  saU  and  proceed  to  Alexandria, 
to  arrive  within  a  margin  of  three  weeks  from 
Ibth  Nov.  1870;  and  with  liberty  to  take  a  cargo 
out  for  oumer's  benefii,  either  direct  or  from  or  to 
any  neighbouring  ports  ;  and  there  load  a  cargo 
from  charterer's  agents,  and  proceed  to  Hull  or 
London  at  certain  rates  in  full  of  all  pilotages  and 
port  charges  during  the  said  voyage,  all  dangers 
and  accidents  of  the  seas,  Sfc,  **  during  the  said 
voyage  always  excepted."  The  plaintiffs  alleged, 
as  a  breach  of  the  charter-party,  tha^  the  said 
steamship,  although  duly  named  by  the  defeu' 
dants,  did  not  arrive  at  Alexandria  within  the 
stipulated  period.  Defendants  pleaded  dangers  of 
the  seas  after  the  name  of  the  ship  was  given  up 
by  the  plaintiffs,  and  whilst  on  her  voyaqetq 
Alexandria  pursuant  to  a  charter-party,  which 
prevented  heir  reaching  her  destincUion  at  Alex* 
andria: 

Held,  upon  demurrer,  that  this  plea  was  good. 

This  was  a  demurrer  to  a  plea. 

The  action  was  brought  by  charterers,  described 
in  the  charter  party  as  "James  Harrison  and 
Sods,"  against  shipowners,  described  as^Hom* 
stedt  and  Garthome ; "  the  declaration  set  out  the 
charter-party  as  follows : — 

Hull,  8th  Oot.  1870. 
It  is  this  day  matually  agreed  betireen  Homstedt  and 
Qarthome,  agents  of  a  good  sorew  steamship  or  TOBsel, 
name  to  be  giTen  up  as  soon  as  known,  expected  to  oany 
from  1100  to  1200  tons  cargo,  and  Messrs.  James 
Harrison  and  Sons,  of  Hall,  merchants ;  that  the  said 
ship,  beinff  ^ht,  stannoh,  and  strong,  and  every  wa^ 
fitted  for  tne  fojtige,  shall,  with  all  convenient  speed,  sail 
and  proceed  to  Alexandria,  to  arrive  within  a  margin  of 
three  weeks  from  i5th  Nov.  1870,  and  with  liberty  to  take 
a  cargo  oat  for  owner's  benefit  either  direct  or  from  or  to 
any  neighbooring  ports,  or  so  near  thereanto  as  she  can 
■afelv  get,  and  there  load  from  the  agents  of  the  said 
freighters  a  fall  and  complete  cargo  of  cotton  seed  or 
other  grain  or  seed  at  proportionate  rates,  merchants  find- 
ing mats  and  the  ship  wood  for  damage.  The  cargo  to 
be  bronght  to  and  taken  from  alongside  the  vessel  at  mer- 
ohant'g  risk  and  expense,  noc  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  f amitare,  and,  being  so  loaded, 
shall  forthwith  proceed  to  Hall  or  London  as  ordered  on 
signing  bill  of  ladiog,  or  so  near  thereanto  as  she  esa 
suelv  get,  and  there  deliver  the  same  on  being  paid 
freight,  at  and  after  the  rate  of  25«.  per  ton  delivered  if 
to  Hall;  27«.  ^.  per  ton  delivered  if  to  London,  in  fnll 
ci  all  pUotsgee  and  port  ehargee  daring  the  said  voyage 
(the  act  of  God,  the  'paeon's  enemies,  fire,  and  all  and    ^ 
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•very  other  dangers  and  aoddents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  or  kind  soever  darins 
tiie  said  voyage  always  exoepted).  Freight  to  be  paid 
on  nnloadiog  and  right  delivery  of  the  cargo  as  follows, 
say  in  oash.  Steamer  to  be  loaded  in  Alexandria  with 
nIanoBt  oostomary  steamer  dispatoh,  and  to  be  disohareed 
as  fast  as  she  oan  deliver ;  and  ten  days  on  demurrage 
over  and  above  the  said  lying  days  at  351.  per  day.  The 
owner  or  oaptain  to  have  a  lien  on  the  oargo  for  all 
freight,  dead  freight,  and  demnrrage.  A  commission  of 
5  per  cent,  on  the  amount  of  freight,  primage,  and  de- 
murrage is  due  by^  the  owners  to  Homstedt  and  Qar- 
thorne  on  the  signing  of  this  oharter-party,  ship  lost  or 
not  lost ;  and  the  vesiel  on  her  retium  to  the  United 
Kingdom  to  be  reported  at  the  Custom  House  by  them 
or  their  Agents.  Penalty  for  non-performance  of  his 
agreement  estimated  amount  of  freight  and  demurrage. 
Ship  free  of  address. 

Jambs  Habbibon  and  Sons. 

HOBNSTBDT  AND  GaBTHOBNB. 

The  deolaratioQ  averred  that  the  said  charter- 

Sarty  having  been  made  and  entered  into,  the 
efendants  doly  gave  up  to  the  plaintiffs  the  name 
of  the  Aalarte  as  the  screw  steam  ship  or  vessel  by 
wluoh  the  voyage  in  the  said  charter-party  men- 
tioned was  to  be  performed,  and  all  conditions 
were  performed,  and  all  things  happened  and 
existed,  and  all  times  elapsed  necessary  to  entitle 
the  plaintiffs  to  have  the  said  ship  or  vessel  sail 
and  proceed  to  Alexandria,  and  arrive  there  within 
a  margin  of  three  weeks  from  the  15th  Nov.  1870, 
being  the  time  in  that  behalf  stipulated  for  by  the 
said  charter-party.  Yet  the  said  ship  or  vessel 
did  not  arrive  at  Alexandria  aforesaid  within  the 
time  stipulated  for  by  the  said  charter-party,  bat 
on  tihe  contrary  thereof  arrived  there  a  long  time 
after  the  expiration  of  the  said  time  so  stipulated 
for  her  arrival  there  as  aforesaid.  Whereby  the 
plaintiffs  were  hindered  and  prevented  from  load- 
ing the  said  ship  or  vessel,  and  dispatching  her 
from  Alexandria  aforesaid  with  her  agreed  cargo 
80  soon  as  they  might  and  otherwise  would  have 
done.  In  consequence  thereof  the  plaintiffs  were 
hindered  and  prevented  from  receiving  the  said 
cargo  at  her  port  of  destination  so  soon  as  they 
ougnt  and  otherwise  would  have  done,  and  were 
thereby  hindered  and  prevented  from  using  and 
disposing  of  the  said  cargo  as  they  otherwise 
mi^ht  and  would  have  done,  and  were  put  to  and 
incurred  great  expense  in  and  about  providing 
other  cargo  in  the  place  of  the  said  cargo ;  and  lost 
and  were  deprived  of  great  gains  and  profits ;  and 
the  said  cargo  became  and  was  of  much  less  value 
than  it  would  have  been  if  the  said  ship  or  vessel 
bad  arrived  at  Alexandria  aforesaid  as  agreed. 

To  this  declaration  the  defendants  pleaded, 
secondly,  that  the  said  ship  or  vessel  was  pre- 
Tented  fcom  arriving  at  Alexandria  aforesaid 
within  the  time  stipulated  for  bv  the  charter- 
party  by  reason  of  perils  and  casualties  excepted 
m  the  said  charter-party,  that  is  to  say,  by  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation, 
which  happened  after  the  name  of  the  said  ship  or 
vessel  was  given  np  to  the  plaintiff  as  alleged  [and  (a) 
whilst  on  her  passage  to  Alexandria  pursuant  to 
the  charter-partv],  and  not  otherwise. 

Kemplay,  Q.O.  for  the  plaintiffs,  argued  that 
this  plea  was  bad.  The  exceptions  of  dangers  and 
accidents  in  the  charter-party  relate  only  to  the 
voyage  from  Alexandria  to  Mall,  or  London,  for 
which  the  vessel  was  chartered.  In  the  case  of 
Orooekeuni  v.  FleMier  (1  H.  &  N.  893),  the  words 

(a)  These  words  in  brackets  were  here  inserted  in  the 
plea  by  order  of  the  oourt. 


of  the  exception  were  "the  act  of  Grod,"  &o^ 
"  throughout  this  charter-party  always  exoepted." 
The  contract  was  concerning  a  snip  "now  at 
Amsterdam,  and  to  sail  from  thence  for  Liverpool 
on  or  before  the  15th  of  March  next."  The  ship 
was  prevented  from  sailing  from  Amsterdam  by 
the  act  of  Gk>d ;  yet  it  vras  held  that  the  sailing 
as  agreed  was  a  condition  preoedent  to  the 
charterer's  obligation  to  load.  In  Oraw  v.  FdOc 
(8  Q.  B.  467),  the  contract  was  that  a  ship,  then  at 
Liverpool,  should  there  receive  and  load  a  car|;o 
from  the  charterers,  and  proceed  to  Stettin, 
"  restraints  of  princes,  &o.,  during  the  sadd  voyage 
always  mutually  exoepted."  It  was  held  that  this 
exception  was  applicable  only  after  the  ship  quitted 
Liverpool.  Although  in  Bruce  v.  NicoU^tdo  (1 1  Ex. 
129),  the  contract  being  that  the  ship  should  after 
discharging  her  outwit  cargo,  proceed  to  Qalatz 
or  Ibnula,  as  ordered  at  Constantinople,  it  was  held 
that  the  restraints  of  princes,  **  during  the  said 
voyage  always  mutually  exoepted,"  applied  whilst 
the  ship  was  at  Ibraila,  that  is  no  authority  in 
favour  of  this  plea.  In  Vaiente  v.  Qibhi  (6  C.  6. 
N.  S.  270),  the  ship  was  lying  at  G^noa,  whenoe 
she  was  to  sail  to  Monte  video,  and  the  Ohincha 
Islands,  from  the  latter  of  which  she  was  to  take 
a  Tsargo  of  guano  to  the  United  Kingdom.  After 
provision  for  days  of  loading,  the  charter-party 
arranged  for  the  payment  for  unnecessary  deten- 
tion at  any  other  period  of  the  voyage.  It  was 
held  that  detention  at  Grenoa  before  sailing  was 
not  at  any  period  of  the  voyage,  within  the  pay- 
ment clause.  In  the  more  recent  case  Barker  v. 
M* Andrew  (2  Mar.  Law  Gas.,  O.  S.  205;  18  O.  B„ 
N.  S.,  759),  the  ship  was  at  the  time  of  the 
charter-party  at  Newcastle,  and  was  prevented 
by  excepted  dangers  from  receiving  on  board 
more  than  part  of  her  cargo ;  the  voyage  was 
in  fact  commenced  from  the  commencement 
of  the  loading,  and  the  exceptions  during  the  said 
voyage  were  properly  held  to  apply ;  the  oircum* 
stances  of  this  case  are  very  different  from  that. 

Bay,  Q.C.,  for  the  defendants,  was  not  called 
upon. 

Blackbubn,  J.^We  need  not  trouble  Mr. 
Day.  Barker  v.  M* Andrew  (rap.)  is,  as  I  think, 
exactly  in  point.  I  think,  too,  that  decision 
is  very  good  sense,  and  we  could  have  no  object 
in  overruling  it ;  this  we  must  do  if  we  deoide 
for  the  plaintiff  here.  Willes,  J.,  is  reported  to 
have  said  (18  G.  B.,  N.  S.,  771):  "The  first 
[question]  is  in  effect  whether,  where  a  charter- 
party  stipulates  that  the  vessel  shall  proceed 
to  a  particular  port  for  the  purpose  of  re- 
ceiving a  cargo,  and  proceed  thence  to  the  port  of 
destination,  the  exception  of  perils  of  the  seas,  ^ko., 
applies  only  to  the  voyage  of  the  vessel  with  the 
oargo  on  board,  or  to  the  preliminary  transit  alsa" 
He  proceeds  on  the  following  page :  **  When  one 
considers,  therefore,  the  origin  and  the  object  of 
the  exception,  there  can  be  no  reason  why  it  should 
be  held  to  apply  to  one  part  of  the  transit  rather 
than  to  the  other.  In  truth  it  comes  to  this, — was 
the  preliminary  transit  a  part  of  "  the  vovage  P  " 
I  apprehend  tne  voyage  is  nothing  more  than  the 
passage  of  the  vessel  on  the  transit.  The  oom- 
mencement  of  the  voyage  is  the  commencing  to  do 
that  for  which  the  shipowner  is  to  bo  paid  fright** 
Applying  that  interpretation  to  theoommenoement 
of  this  voyag^,  the  exceptions  began  when  this 
particular  smp,  which  had  been  named,  began  to 
proceed     to    Alexandria;    and    it    makes    no 
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difference  that  the  ship  has  so  definite  place  from 
which  to  start  on  her  voyage.  The  plea  as 
amended,  is,  I  think,  a  good  answer  to  the  action. 

Mellob,  J. — I  am  of  the  same  opinion.  When 
one  considers  Mr.  Kemplay's  argument,  it  seems 
to  depend  upon  the  commencement  of  the  voyage 
mentioned  in  the  charter-party  being  the  period 
M  which  the  ship  proceeds  from  Alexandria  with 
her  cargo  on  board.  Now  that  woald  be  clearly 
io  confiict  with  the  decision  of  the  Court  of  Com- 
mon Fleas  in  Barker  y.  M^Andrew^  and  I  oonsider 
that  we  are  bound  by  that  decision. 

Lush.  J.— I  am  of  the  same  opinion,  and  I 
should  have  been  bo,  even  if  it  were  not  for 
Barker  v.  IT  Andrew. 

Judgment  for  defendants. 

Attorney  for  plaintiffs,  jP.  W,Blake8,{0T  Saxelbyes 
and  Sharp,  Hull 

Attorney  for  defendants,  FT.  H.  Famfield, 


Friday,  April  26, 1872. 

Chbtstoffebsbn  v.  Hansen 

Oharier-pofriy — Agentfor foreign  freighter s-^Oeuer 

of  liability  elauee — Oonetruetion. 
By  a  eharter'pafiy    made  between   the   plaintiff 
and  defendant  it  was  agreed  that  the  defen' 
dant  should  load  the  plaintifTs  ship  at  Sun^ 
derland  in  regular    turn,    with    a  full   cargo 
of  coals  to  be  delivered  at  Kiel  for  a  certain 
freight  .  .  "and   that  the  said  ohirter^arty 
being  concluded    by  the   defendant'  on   bfhaff 
of  another  person  resident  abroad,  all  liability 
of  the  defefidant  should  oea>se  as  soon  as    he 
had  shipped  the  said  cargo.**     To  an  action  for 
delay  in  loading  the  defendant  pleaded  the  last 
mentioned  dawte,  averring  a  shipment  of  cargo. 
The  plaintiff  demurred  on  the  ground  that  the 
clause  did  not  apply  to  liaMUlies  accruing  prior 
io  or  during  shipment  of  cargo,  but  to  liabilities 
accruing  swtsequenfly  to  the  shipment. 
Held,  on  the  true  corhstrucHon  of  the  agreement, 
and  also  on  the  authority  o/Federson  v.  Lotinga 
(28  L.  T.  Bep.  267).  that  the  defendant  was  liaMe 
for  breaches  of  the  charter-party  committed  before 
the  shipment  of  cargo  by  him,  but  that  upon  the 
completion  of  the  loading  he  was  absolved  from  aU 
future  liabilities, 
Dbcla&ation^  that  the  plaintiff   and    defendant 
agreed  by  charter-party  that  the  plaintiff's  ship 
called  the  Karen  Elise,  should  proceed  to  Sunder- 
land, and  that  the  defendant  should  there  load  the 
ship  in  regular   turn  with  a  full  and  complete 
cargo  of  coe^B ;   that  the  ship  being  so  loaded 
should  proceed  to  Kiel,  and  there  deliver  the  same 
tQ  the  freighter  or  his  assigns  on  being  paid 
certain  freight,  that  neither  merchant  nor  freighter 
were  to  be  held  accountable  for  delay  or  detention 
of  the  ship  in  loading  or  discharging  occasioned 
by  frosts,  floods,  strikes  of  workmen,  or  other 
cause  beyond  their  control,  '*and  that  the  said 
charter-party  being  concluded  ^y  the  defendant 
cm  beh«lf  o^  another  person  resident  abroad,  all 
liability  of  the  defendant  should  cease  as  soon  as 
he  had  shipped  the  said  cargo." 

Averment  of  performance  of  condition  prece- 
dent not  prevented  by  the  excepted  causes. 

Breach,  that  the  defendant  wholly  neglected  to 
load  the  said  ship,  and  delayed  the  ship  nine- 
teen days  in  prooeeding  on  her  voyage  to  Kiel, 
whereby  the  plaintiff  was  put  to  great  expense,  &o., 
YoL.L»N.S. 


Plea :  (3)  That  the  said  charter  was  in  fact  con- 
cluded by  the  defendant  on  behalf  of  another 
party  resident  abroad,  and  that  the  defendant 
before  this  suit  shipped  the  agreed  cargo  under 
the  said  charter-party,  whereupon  and  whereby, 
according  to  the  terms  of  the  charter-party,  all 
liability  of  the  defendant  ceased. 

Demurrer,  on  the  ground  that  the  clause  of  the 
charter-party  relied  on  in  the  plea  did  not  apply  to 
liabilities  accruing  prior  to  or  during  shipment  of 
cargo,  but  that  it  applied  to  liabilities  accruing 
subsequently  to  the  said  shipment. 

Soltcer,  Q.C.  (Lewers  with  him)  in  support  of 
the  demurrer. — ^The  clause  pleaded  only  applies  to 
a  cause  of  action  accruing  after  the  shipment  of 
cargo.  Why  should  the  owner  of  the  vessel  insert 
a  provision  freeing  the  agents  in  this  country  from 
all  liability,  without  deriving  any  equivalent  ad- 
vantage from  so  doing  P  IE  a  lien  had  been  given 
to  the  shipowner^  his  release  of  the  agent  would 
be  reasonable  enough :  and  there  are  cases  in 
which  the  charterer  has,  by  such  a  clause,  been 
held  to  be  relieved  from  all  liability,  antecedent 
and  subsequent.  In  Pederson  v.  Lotinga  (28  L.  T. 
Bep.  267),  there  was  a  clause  very  simiUr  to  that 
now  under  discussion  in  a  charter  between  the 
shipowner  and  the  agent  for  an  unnamed  prin- 
cipal. It  ran  thus:  "The  charter-party  being 
concluded  by  N.  S.  Lotinga  on  behalf  of  another 
party,  it  is  agreed  that  all  liability  of  the  former 
shall  cease  as  soun  as  he  has  shipped  the  cargo, 
the  owners  and  masters  agreeing  to  rest  solely  on 
their  lien  on  the  cargo  for  freight  and  demur- 
rage," and  an  action  having  been  brought  for 
demurrage  at  the  port  of  loading  in  the  Tyne 
against  the  agent,  the  Court  of  Queen's  Bench 
held  that  Uie  clause  meant  only  that  he  should 
incur  no  further  liability  after  he  had  fully  loaded 
the  vessel,  and  that  he  was  not  absolved  from  the 
liability  which  attached  to  him  for  demurrage  pre- 
viously incurred.  The  learned  judges  who  decided 
that  case  thought  that  the  lien  given  for  demur- 
rage afforded  good  ground  for  supposing  that  the 
parties  meant  the  charterer  to  be  relieved  from 
liability.  And  Pederson  v.  Lotinga,  is  recognised 
as  an  authority  in  Ogelsby  v.  Yglesias  (31  L.  T. 
Bep.  234;  B.  B.  &  E.  930).  No  doubt  Bannister  y. 
Breslauer  (2  Mar.  Law  Cas.  O.  S.  490;  16  L.  T. 
Bep.  N.  S.,  418 ;  L.  Bep.  2  C.  P.  497)  will  be 
cited  for  the  defendant.  There  an  absolute  lien  on 
the  cargo  was  given  which  the  captain  was  bound 
to  exercise.  It  would  be  too  much  to  argue 
that  because  a  lien  is  given  the  liability  is  dis- 
charged, but  the  fact  of  the  lien  being  given  is 
an  element  of  consideration.  The  intention  of  the 
parties  here  could  not  have  been  to  relieve 
the  agent  from  all  liability  simply  because  he  was 
an  agent.  In  Qray  v.  Oarr  (ante,  p.  115 ;  25  L.  T. 
Bep.  N.  S.  215;  L.  Bep.  6  Q.  B.  522),  Brett,  J., 
said  (anU,  p.  120),"  With  all  respect  to  the  judges 
who  decided  Bannieter  v.  Breslauer  (sup,),  1  think 
that  their  interpretation  of  the  charter-party  was 
too  severe.  The  case  was  decided  on  demurrer. 
The  judges  relied  much  on  the  lien  given  in  re- 
spect of  demurrage  which  they  assumed  was  for 
delay  at  the  port  of  lading.  But  if  by  other  terms 
of  the  charter-party  than  those  which  were  before 
the  court,  demurrage  was  stipulated  for  in  respect 
of  delay  in  unloading  at  the  port  of  discharge,  the 
chief  ground  on  which  they  ba<<ed  tbeir  interpre- 
tation would  be  cut  away."  And  Bramwell,  B., 
after  giving  his  opinion  on  the  construction  of    T 
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the  charter-party  seemed  to  doabt  the  case  of 
Bobnwisier  v.  Breslauer,  saying  however,  **  Bat  it  is 
to  be  obserred  that  every  oase  bach  as  that  where 
no  general  principle  of  law  is  involved,  bat  only 
the  meaning  of  careless  and  slovenly  docaments, 
mast  depend  on  its.own  par ticalar  words  :*'  (ante,  p. 
124.)  Decided  cases  have  not  certainly  mnoh  appli- 
cation, bat  of  those  nearly  in  point  Pederson  v. 
LoHnga  is  most  like  the  present,  save  that  this  is  a 
Btron^r  case.  The  whole  qaestion  tarns  on  the 
meamng  of  the  olaase  on  which  the  plea  is  foonded. 
Qain$ford  Bruce  (WcUkin  WUUams  with  him), 
contra, — ^The  contracting  parties  could  not  have 
used  wider  words  to  protect  the  charterer  from  all 
liability.  [Blackbubn,  J. — ^The  daase  in  Pederson 
V.  Lotinga  (swp-)  is  the  same  as  the  one  before  us, 
down  to  the  words  "  shall  cease ;"  bat  the  follow- 
ing words  make  an  important  addition.]— Which 
distingaishes  that  case  from  the  present.  In 
that  case  the  demarrage  was  payable  and  accrued 
due  "day  by  dav,"  and  it  therefore  was  held 
that  it  could  not  have  been  (he  intention  of  the 
parties  to  divest  themselves  of  a  right  of  action 
already  accrued  bv  reason  of  an  event  happen- 
iog  after.  Here  there  is  no  such  clause.  But 
first,  apart  from  decisions,  the  intention  of  the 
parties  was  not  to  exclude  the  liability  of  the 
agent;  if  they  had  wished  to  do  so  they  would 
have  used  express  words.  [Qockbubn,  G.  J. — The 
affent  says,  "  I  make  myself  liable  as  to  that  part 
of  the  contract  which  is  to  be  |)erfor  med  in  Enn^land, 
but  will  protect  myself  as  to  responsibilities  ac- 
cruing after  the  vessel  has  departed.^  There 
woula  probably  be  a  lien  on  the  ship  abroad 
given  by  foreign  law  for  all  claims.  [Cock- 
BUBN,  0.  J.— -For  claims  there  arisini^  possibly 
but  not  for  matters  in  this  conn  try.  j  In  The 
PcUria  (ante,  p.  71;  L.  Eep.  3  Ad.  &  S.  448),  is  set 
out  a  portion  of  the  German  mercantile  code,  fifth 
book,  of  which  Art  583,  translated  into  English, 
is  as  follows :  "  When  the  voyage  has  been  com- 
menced .  .  .  the  chatterer  can  only  withdraw 
from  the  agreement,  and  demand  the  unloading  of 
the  goods,  on  paying  the  full  freight  as  well  as  all 
other  claims  of  the  shipowner.  ...  In  case  of 
such  unloading,  the  charterer  shall  not  only  pay 
the  additional  expenses  thereby  incurred,  but  also 
indemnify  the  shipowner  for  the  loss  caused  by 
the  delay."  There  is  no  difficulty  in  construing 
this  stipulation  if  the  natural  meaning  be  puc 
upon  the  words.  "Gease"  certainly  applies  to 
what  might  have  happened  before  the  snipment, 
and  possibly,  though  not  perhaps  presumably,  to 
what  might  occur  afterwards.  [Gockbubn,  G.  J. 
— "Liability  sometimes  means  *' obligation,"  and 
sometimes  anything  to  which  one  may  be  sub- 
ject, for  not  fulfiuing  an  obligation.]  "All 
liability  shall  cease"  means  breaches  of  obliga- 
tion already  incurred.  [Lush.  J. — Then,  there 
is  no  e^uivalenn  for  that.]  The  coDsideration 
for  it  is  the  qualified  personal  responsibility 
of  the  agent,  who  says,  as  it  were,  to  the  ship- 
owner, "I  will  only  sign  on  the  t-erms  that  as 
soon  as  a  cargo  is  shipped  I  will  be  under  no 
liability  at  all;"  and  the  shipowner,  accepting 
that  conditioD,  gets  a  substantial  guarantee  in  the 
cargo  that  the  foreign  principal  is  a  responsible 
person.  [Lush.  J.— The  cargo  is  not  liable  for 
delay  before  it  is  shipped.]  But  when  it  is  shipped 
the  owner  of  the  vessel  is  practically  safe.  The 
Gourt  of  Gommon  Pleas  have  distinctly  decided 
that  words  such  as  those  in  question  relieve  the 


charterer  from  all  liability :  Bannieter  v.  Breslauer 
(eti/p.).  The  clause  on  which  that  decision,  was 
given  ran  thus :  "The  charterer's  liability  on  this 
charter  to  cease  when  the  cargo  is  shipped,  nro- 
vided  the  same  is  worth  the  freight  on  arrivaJ  at 
the  port  of  discharge ;  the  captain  having  an  abso- 
lute lien  on  it  for  freight,  dead  freight,  and 
demurrage,  which  he,  or  owner,  shall  be  bound 
to  exercise."  [Blackbubn,  J— The  charterer's 
liability  is  to  cease;  not  the  agent's].  Yes; 
and  so  that  is  still  stronger  provision,  of  oourse. 
Blackburn,  J. — ^It  is  easier  to  limit  the  oesser 
of  the  liability  of  the  agent,  as  here,  than  to  pro- 
vide for  the  complete  dissolution  of  the  charterer's 
liability.]  Delivering  his  judgment  upon  the  last 
cited  case,  Byles,  J.,  says,  "  This  charter-party 
certainly  does  not  contain  so  express  a  stipulation, 
protecting  the  charterers  from  liability  as  to 
matters  arising  before  the  shipping  of  the 
cari^o  as  is  found  in  Ogleshy  v.  Tgleiia^  (sup.)  and 
MUvain  V.  Perez  (1  Mar.  Law  Gas.  O.  8.  32; 
3  L.  T.  Rep.  N.  S.  736;  3  E.  &  B.  495).  But 
thcte  cases  show  that  the  giving  a  lien  on 
the  cargo,  and  discharging  V^e  charterer  from 
all  responsibility  in  respect  of  the  goods,  is 
not  unusual."  In  Ogleshy  v.  YgUsias  (swp.) 
there  was  no  provision  giving  the  shipowner  a 
lien  for  demurrage,  yet  the  agent  for  the  freighter 
was  held  to  be  freed  from  liability  by  a  similar 
clause.  [Blackbubn,  J/— But  it  contained  express 
words  that  the  liability  should  oease  "in  every 
respect,  and  as  to  all  matters  and  things  as  well 
before  as  alter  the  shipping  of  (he  ....  cargo" 
—and  the  only  question  here  is  whether  the  pre- 
sent clause  means  the  same  as  if  those  words 
were  empressed  in  it.]  "  Liability,  as  well  before 
as  after,"  cannot  mean  more  than  "all  lia- 
bility." [Blacbbukn,  J. — But  on  the  other 
hand  "all  liability"  may  mean  something  less.] 
There  is  nothing  "  absurd  or  repugnant "  to  sense 
in  such  a  stipulation  as  this  on  the  part  of  the 
agent :  see  per  Grompton,  J.  in  Ogleshy^,  Yglesias 
(sup.)  The  cause  of  action  here  was  not  vested. 
The  learned  judges  who  decided  Pederson  v. 
Loimga  (stip.)  seem  to  have  thought  that  it  wonld 
be  inconsistent  with  the  charter  party  to  oonstme 
it,  as  if  the  parties  agreed  that  the  shipowner 
might  sue  for  demurrage  day  by  day,  and  at 
the  same  time,  that  the  agent's  liability  should 
cease.  Stress  is  laid  on  the  provision  that  demur- 
rage vfas  to  be  payable  de  die  in  dtem.  Oray  v. 
Oarr  (sup.)  does  not  apply.  [Lush,  J. — ^This  point 
was  not  raissd  there.  Blackbubh,  J. — ^It  was 
however  assumed,  and  I  think  oorreotly,  that  the 
Gourt  of  Gommon  Pleas,  in  Bannister  v.  Bres' 
lauer,  must  have  thought  the  lien  for  demur- 
rage extended  so  as  to  oover  everything,  and 
upon  that  this  qaestion  did  arise  indirectly.] 
Why  should  a  nai  rower  meaning  be  given  to  the 
words  "  all  liability  shall  cease  "  than  they  natu* 
rally  bear  P  The  cases  show  there  is  nothing  un- 
reasonable in  holding  that  where  such  a  phrase  is 
used,  the  agent  is  thereby  relieved  from  all  per- 
sonal responsibility,  and  it  is  reasonable  that  be 
should  be  so.  The  shipowner  has  a  carso,  and 
may  have  a  lien  in .  a  foreign  port  upon  it.  He 
would  deem  himself  to  be  safe  as  soon  as  he  had  a 
valuable  cargo  on  board  his  vessel,  and  would  not 
hesitate  to  undertake  all  responsibility. 

HoVcer,  Q.G.,  in  reply. — Pederson  v.  Lotin^ 
(sup.)  is  a  conclusive  authority  in  the  plaintiffs 
favour,  and  the  court,  in  deciding  it,  go  farther 
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than  thny  are  now  asked  to  do,  for  there  was  a 
elanse  giving  a  lien,  and  here  there  is  none. 

GocKBUKN,  G.J. — ^We  need  not  trouble  yon 
to  prooeed,  for  I  think  this  case  comes  clearly 
within  the  prinioiple  of  the  decision  in  Pedreson 
Y.  Loiinga  (bud.),  which  case  is  much  nearer 
in  kind  to  the  present  than  either  of  the 
others  referred  to,  and  is,  in  my  opinion  binding 
on  us.  Here  is  a  contract  enterea  into  between 
the  plaintiff,  a  shipowner,  and  the  asent,  for  a 
foreign  principal,  whereby  the  vessel  of  the  plain- 
tiff is  chartered  by  the  defendant,  who  enfl^ages  to 
k)ad  a  cargo  of  coals,  to  be  conveyed  to  Kiel  with 
oertain  stipulations  as  to  freight,  demurrage,  &c. 
The  action  is  brought  by  reason  of  delay  which 
occurred  in  loading  this  cargo.  The  defendant, 
who  is  one  of  the  contracting  parties  engaged  to 
load  this  cargo,  and  for  the  failure  in  loading  accord- 
ing to  the  condition  of  the  contract,  he  would,  as 
principal,  be  liable;  but  the  charter  contains  a 
clause  which,  after  stating  that  he  is  acting 
for  a  foreign  principal,  provides,  that  after  the 
cargo  has  been  loaded,  the  liability  of  the  defen- 
dant shall  cease.  Now  what  construction,  in- 
dependently of  the  authorities,  ought  to  be  put  on 
such  a  stipulation  P  The  language  is  ambiguous. 
It  may  be  that  he  shall  be  entirely  exonerated, 
both  as  to  past  breaches  of  contract,  and  for  future 
possible  breaches,  as  soon  as  cargo  was  loaded ;  or 
it  may  be  that,  whereas  he  would  have  been  liable 
for  breaches  of  contract  prior  to  the  loading,  as 
soon  as  the  cargo  was  on  board  the  shipowner 
should  look  to  the  principal  at  Kiel  with  respect 
to  all  things  done  touching  the  completion  of  the 
contract,  and  not  to  the  defendant.  Which  is 
the  more  probable  of  the  twoP  The  ship- 
owner would  know  little  or  nothing  of  the 
parties  abroad,  although,  as  soon  as  tne  cargo 
was  loaded,  he  would  know  them  to  be  per- 
sons of  substance,  that  is  to  say,  possessing 
valuable  property  on  board  his  vessel,  but  he 
would,  nevertheless,  be  always  under  considerable 
difficulty  in  proving  his  case  against  persons  in  a 
foreign  country  in  respect  of  delay  occasioned  to 
his  ship  while  here,  and  would  be  obliged  to  sue 
them  in  a  foreign  court  unless  under  some  state 
of  circumstances  through  which  he  could  sue  in 
England.  Of  course  then  the  shipowner  would 
much  prefer  having  a  person  in  this  country 
instead  of  one  in  foreign  parts  or  within  the  jnrie- 
diotion  only  of  a  foreign  court.  But  I  can  quite 
nnderstand,  on  the  other  hand,  the  agent  con 
tracting  for  a  foreigps  principal,  saying  that  he, 
the  agent,  was  ready  to  enter  into  a  liability 
as  fur  aa  concerned  the  vessel  up  to  the  termina- 
tion of  the  loading,  but  that  he  would  refuse  to 
become  liable  for  what  might,  or  might  not,  be 
done  at  the  other  side  of  the  sea.  And  that,  ac- 
cording to  my  view,  is  the  true  construction  to  put 
on  the  language  used  in  the  present  charter-party, 
looking  at  the  surrounding  circumstances,  and  the 
relative  posHion  of  the  parties.  But  it  is  not 
necessary  to  decide  this  case  on  principle  merely, 
seeing  that  there  is  a  case  which  is  a  direct 
antborityy  viz.,  Pederaon  v.  Loimga  («up.),  which 
is  strictly  in  point,  and  is  stronger  than  the  pre- 
sent case,  for  there  was  an  express  stipulation, 
Aiid  the  reason  for  absolving  the  defendant  from  all 
UabiHty  was  that  the  shipowner  engaged  to  look 
to  the  cargo  for  any  claim  for  demurrage,  as  well 
as  for  freights  The  words  creating  that  stipulation 
do  not  occur  in  the  charter  now  before  us,  and 


therefore  the  present  case  is  more  strongly  in 
favour  of  the  plaintiff;  consequently  I  think  our 
judgment  ought  to  be  for  the  plaintiff  on 
principle,  and  at  least  on  authority. 

Blackbtjbn,  J. — I  have  also  come  to   the  con- 
clusion   that   our   judgment   should   be  for  the 
flaintiff.  At  one  time  I  had  some  little  doubt,  but 
have  brought  my  mind  to  a  tolerably  clear  de- 
termination.    The  first  thing  to  be  recognized  is 
that  in  a  charter-party,  as  in  every  other  contract, 
if  an  agent  chooses  to  make  himself  a  contracting 
party,  the  other  party  to  the  agreement  has  two 
different  remedies ;  be  may  sue  the  aeent,  and 
have  recourse  to  his,  the  agent's,  nersonaf  liability ; 
or  he  may  sue  the  principal,  though  the  agent 
be  a  contracting  party.      Of  course  he  cannot 
get   judgment  against   both;  but  he  has   two 
resources,   one   against   the   principal,   whether 
known  or  not  known  at  the  time  of  the  agreement, 
and  also    against  the  agent.      Moreover,    any 
remedy  acquired    bv  stipulation  over  the  goods 
or  freight,  will  equally  be  available  in  either  case. 
Now,  that  being  the  state  of  things,  it  may  well 
be,  and  would  not  be  unreasonable,  for  the  agent 
to    say,    "I   prefer   that   you   should  rely  on 
my  principal,  and  I  am  not  liable  for  anything 
occurring    abroad,"  and    it   would    be    equally 
reasonable  for  the  master  of  the  ship  to    say, 
"  When  I  have  a  cargo  I  do  not  care,  for  I  shall 
have  my  lien  for  the  fireight  against  your  principal, 
who,  being  the  owner  of  a  cargo,  is  probably  a 
sufficient  man,  and  I  will  be  content  to  let  you 
free."    If  they  choose  to  agree  to  that^  they  may, 
and  there  is  noting  improbable  or  unlikely  in  sup- 
posing them  to  do  so.    Now,  certainly,  expressions 
have  been  used  in  some  of  the  oases  which  caused 
the  doubt  in  my  mind,  and  have  given  ribe  to 
the   part  of    the    argument    to-day  upon    the 
question  of  reservation  of  lien.      Whether  there 
was  a  lien  for  demurrage  or  not  in  the  present  case 
I  do  not  know,  but  there  is  none  mentioned  in  the 
declaration,  and  the  words  of  the  clause  pleaded 
are  "that  the  said  charter-party,  being  concluded 
by  the  defendant,  on  behali  of  another  party  resi- 
dent abroad,  all  liability  of  the  defendant  should 
oease  as  soon  as  he  had  shipped  the  said  cargo." 
Now  that  means  that  the  defendant,  as  agent, 
contracts  with  the  shipowner  to  load  a  cargo,  but 
adds  a   condition  subsequent  that  as   soon  as 
he  has  shipped  a  cargo  under  the  contract,  which, 
up  to  that    time  was   binding  on  himself,  his 
liability  shall  cease  ah  initio.    If  that  is  the  true 
construction  of  the  agreement  then  the  defendant 
is  wrong,  and  the  plaintiff  right.      Such  a  con- 
tract may   certainly   be   made.     In  Ogleahy  v. 
Yglenaa,  and  Milvavn  v.  Perez  («tip.),  it  was  quite 
clear  that  such  was  the  language  used,  and  a  con- 
dition was  made  that  on  the  shipment  of  the  cargo 
all  liability  should  cease.     Whether  or  no  the 
shipowner  would  act  prudently  in  taking  such  a 
contract  would  be  a  matter   for  him  alone  to 
consider.    I  think  we  must  interpret  this  char- 
ter without  regard  to  whether  the  vessel   were 
British  or  foreign ;  but,  inasmuch  as  the  plain- 
tiffs name  is  Ghristoffersen,    and   the  ship   is 
called  the  Klaren  EliaSf  and  bound    for  Kiel,  I 
should  come  to  the  conclusion  that  she  was  a 
G^man  ship,  taking  a  cargo  to  Germany  i^  all 
probability   owned   by  a   foreign    principal    in 
Grermany,  and  that  the  German  captain   would 
think  he  might  trust  him  well  enough.       We 
must  however,  take  the  words  to  be  the  9Bjnei 
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whether  it  was  a  British,  or  G^man,  or  Italian 
vessel.  Then  there  wonld  be  a  diffionltj  in 
saying  whether,  in  the  words  "all  liability  of 
the  defendant  should  cease,"  there  might  not 
he  a  condition  subsequent  that  his  liability 
should  cease  ah  initio  on  the  shipment  of  cargo,  and 
that  the  shipowners  should  trust  to  their  lien; 
I  should  have  had  doubt  on  that,  but  then  the 
authorities  remove  it,  and  declare  that  the  mere 
saying  that  the  liability  shall  cease  means  "from 
that  moment,"  not,  as  was  expressly  stipulated  in 
Ogleahy  v.  Yglesias  and  Milvain  v.  Perez,  ab  initio. 
The  first  of  the  cases  in  which  this  point  arose  was 
that  cited  from  the  Law  Times  Sports  ( Pederson 
V.  Loivnga  {jvwpX  in  which  there  was  an  express 
contract,  giving  liens,  I  presume,  though  it  is  not 
stated  in  the  case,  and  then  this  clause,  viz.,  "  The 
charter-party  being  concluded  by  N.  S.  Lotinga  on 
behalf  of  another  party,  it  is  agreed  that  all  lia- 
bility of  the  former  shall  cease  as  soon  as  he  has 
shipped  the  cargo."  .  .  .  Then  follows  *'  the  owner 
and  masters  agreeing  to  rest  solely  on  their  lien 
on  the  cargo  for  freight  and  demurrage."  That 
shows  that  the  parties  were  thinking  of  the  lien  on 
the  cargo,  and  were  not  caring  that  the  liability  of 
the  undisclosed  principal  should  remain.  A  ques- 
tion was  raised  as  to  the  meaning  of  that  clause, 
and  the  judges  of  the  Queen's  Beuch  all  said  that 
the  lien  for  demurrage  was  for  demurrage  occur- 
ing  subsequent  to  the  cargo  being  put  on  board — 
the  demurrage  accruing  ae  die  in  diem,  and  not 
fordemurrai^e  prior  to  the  shipment  of  the  cargo. 
But  if  the  lien  had  been  in  general  terms  for 
demurrage  it  would  apply  to  home  and  foreign 
demurrage  alike.  I  understand  the  reasoning  of 
the  court  therefore  to  be  that,  inasmuch  as  a 
vested  liability  was  incurred  by  the  agent,  although 
there  micht  have  been  a  condition  subsequent 
ending  that,  it  was  not  to  be  inferred  from  the 
terms  used  that  all  liability  should  cease.  Then 
came  the  decision  of  Bannister  v.  Breslauer  (ewp.), 
a  somewhat  different  case  from  this,  as  that  was 
not  a  case  of  an  agent  seeking  to  defend  himself  in 
an  action  brought  againsc  him  in  his  personal 
capacity,  but  was  an  action  brought  against  the 
charterers,  who  stipulated  that  "The  charterer's 
liability  on  this  charter  to  cease  when  the  cargo  is 
shipped,  provided  the  same  is  worth  the  freight  on 
arrival  at  the  port  of  discharge ;  tbe  captain  having 
an  absolute  lien  on  it  for  freight,  dead  freight, 
and  demurrage  which  he  or  the  owner  shall  be 
bound  to  exercise."  Now  the  reasoning  of  the 
court  in  that  case,  as  I  understand  it  and  as 
seemingly  from  the  judgment  in  Gray  v.  Qarr  (aup.), 
my  brothers,  Willes,  (Jhannell,  and  Brett  under- 
stood it,  was,  that  the  charterers  stipulated  that 
they  should  be  free  if  the  shipowner  got  a  cargo  of 
sufficient  value,  because  the  other  contracting 
party  had  bargained  that  the  shipowner  should 
rely  on  his  absolute  lien  for  dead  freight  and 
demurrage  which  the  owner  should  be  bound  to 
exercise.  The  case  of  Gray  v.  Oarr  («i*p.)  becomes 
material  in  this  respect,  viz.,  as  the  ingenuity 
of  counsel  pointed  out,  that  *'  demurrage  "  might 
be  damages  for  detention  beyond  the  demurrage 
days,  analogous  to  demurrage  proper,  and  that 
the  decision  of  Bannister  v.  Breslauer  (sup.)  could 
not  be  supported  unless  the  words  there  used 
would  give  a  lien  for  such  damages.  But  my 
brothers  Brett  and  Channell  both  meet  that  argu- 
ment, the  one  by  saying  that  if  the  Court  of  Com- 
mon Pleas  in  there  holding  that  the  charterers' 


responsibility  for  demurrage  did  cease,  treated  mere 
unliquidated  damages  for  detention  of  the  ship  as 
demurrage,  they  were  wrong ;  the  other  by  more 
cautiously  sayinff  that  if  they  did  so  the  decisioa 
was  some  what  doubtful.  But  I  think  that  the 
Court  of  Common  Pleas  show,  from  their  judg- 
ment, that  there  was  a  stipulation  that,  if  a  cargo 
was  shipped,  the  shipowners  should  give  up  2SI 
liability  of  the  charterers,  and  depend  on  the  lien 
they  were  bound  to  exercise.  Now,  in  the  present 
case,  there  is  no  such  clause  giving  a  lien  at  all, 
and  I  think  that  the  prior  case  of  Pederson  v. 
Lotinga  proves  that  the  words  here  used  are  not 
enough  to  relieve  the  defendant  from  all  liability; 
and  I  have  less  regret  in  coming  to  this  conclu- 
sion because  I  am  strongly  impressed  with  the 
fact  that  when  parties  mean  to  get  rid  of  liability 
they  should  take  care  to  use  clear  and  onmis- 
takeable  language,  and  should  put  into  their  agree- 
ment words  as  clear  as  those  in  the  case  of  Ogleshy 
V.  Yglesias  (sup.). 

Lush,  J.-— I  am  of  the  same  opinion.  I  own  the 
case  appears  to  me  a  very  plain  one,  and  I  do  not 
feel  any  difficulty  in  ascertaining  the  meaning  of 
the  parties,  although  the  clause  in  question  is  sus- 
ceptible of  two  interpretations.  The  words  "All 
Usability  of  the  defendant  shall  cease  as  soon  as  he 
has  shipped  the  cargo,"  may  be  interpreted  to 
mean  that  in  that  event  he  shall  be  no  longer  re- 
sponsible for  any  breach,  past  or  future,  or  may 
mean  simply  that  he  wiA  be  no  loneer  a  con- 
tracting party,  and  therefore  no  longer  liable.  In 
which  of  the  two  senses  did  the  parties  con- 
tract? To  answer  that  question  we  must  look 
at  the  context.  By  the  charter,  the  defen- 
dant bound  himself  to  provide  a  cargo  so 
that  it  should  be  loaded  in  regular  turn,  and 
also  to  pay  the  freight  of  that  cargo  at  the  port 
of  discharge.  Now  he  did  not  provide  a  cargo 
so  that  the  ship  could  be  loaded  in  regular  turn, 
and  this  action  is  for  detaining  the  ship  nineteen 
days  unnecessarily.  The  defendant,  however, 
supplied  the  coals  eventually,  and  says  :  "I, 
having  at  last  shipped  a  cargo,  am  relieved 
from  further  liability."  If  there  had  been  a  pro- 
vision in  the  charter-party  giving  the  ship- 
owner an  advantage  equivalent  to  that  given 
to  the  defendant,  that  would  be  a  reason  why  he 
should  absolve  him  altogether.  But  there  is  no 
such  provision  whatever  giving  him  a  remedy 
against  the  cargo.  He  cannot  have  it  by  law,  and 
the  contract  does  not  give  it  him,  and  I  cannot 
suppose  that,  however  long  the  ship  might  be  de- 
tained before  the  cargo  was  put  on  board,  the 
clause  would  relieve  him  from  a^ liability,  because 
that  would  leave  the  shipowner  without  any 
remedy  at  aU  except  against  a  foreign  merchant 
who  is  not  even  named  and  whose  name  is  unknown. 
I  think,  therefore,  the  more  probable  conclusion  is 
that  the  parties  intended  that  after  the  cargo  was 
on  board  the  bargain  was  at  an  end  as  far  as  the 
defendant  was  concerned,  and  he  could  incur  no 
further  responsibility,  and  that  such  is  the  true 
construction  of  the  clause  in  question. 

Judgment  for  theplainti^ 

Attorney  for  the  plaintiff,  John  Scott,  for 
hami  and  Qraham,  Sunderland. 

Attorneys  for  the  defendant,  Williamson,  HiU, 
and  Co.,  for  IngUdevo  and  Daggett,  Newcastle-on- 
Tyne. 
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COU&T  OF  COMMOir  FLEAS. 

Reported  Inr  H.  H.  Hocznie,  B.  A.  EnreLAxs,  and  H.  F, 
PooLBT»  £8q,zB.»  BoRiiten-At-Law. 

Jan,  22  and  May  30, 1872. 

DsNOON  V,  The  Home  and  Colonial  Assubance 
Company  (Limited). 

ToUcy  of  insurance — Passage  money  [of  coolies — 

Tartial  loss — Freight, 
Action  on  a  poUcy  of  insurance  v/pon  freight  on  a 
voyage  from  Oaleutia  to  the  Mauritius,  The 
polieu  was  v/pon  ^*  chartered  freight  valued  at 
70001,  at  and  from  Sydney  to  Calcutta  and 
London,"  Defendant  underwrote  the  policy  for 
lOOOL  On  arrival  of  the  ship  ai  Calcutta  the 
charterers  stopped  payment,  and  the  ship  conveyed 
a  cargo  consisting  of  coolies  and  rice  to  the  Mauri' 
tius.  Plaintiff  got  the  policy  altered,  and  the 
interest  in  freight  to  he  valued  at  20002.,  the  sum 
insured  hy  the  undenjoriter  being  the  same. 
Plaintiff  did  not  inform  the  underwriters  of  his 
intention  to  convey  the  coolies.  The  ship  took 
coolies  and  rice  to  the  Maurititu ;  the  freight  of 
ihe  riee  being  valued  at  1412Z.  The  vessel  was 
Vfrecked  near  the  Mauritius  and  several  coolies 
drowned,  the  rice  being  totally  lost.  The  plaintiff 
daimed  as  on  a  total  loss,  the  passage  money  of 
the  coolies  not  being  **  freight "  within  the  policy. 
The  defendants  insisted  that  the  passage  of  the 
coolies  was  "freight "  insured  by  tne  policy,  and 
that  they  were  liable  to  a  proportionate  part  of 
ihe  sum  assured  against  : 
Held,  that  the  passage  money  of  the  coolies  was  not 

freight  within  the  policy : 
Held  also,  that  the  policy  as  applicable  to  a  partial 
carpo  was  an  open  policy  for  one  half  the  loss  of 
freight  not  in  any  case  exceeding  lOOOZ.,  and  that 
as  1412L,  the  freight  of  the  rice,  was  lost,  ihe 
underufriters  were  Uahle  for  one  half  the  value  of 
the  freight  of  ihe  rice,  viz.,  7061. 
This  is  an  aotion  brought  to  recover  lOOOZ.  and 
interest,  as  payable  ander  a  policy  of  insnranoe 
dated  the  13th  March  1865,  and  effected  by  the 
plaintiff  with  the  defendants  on  freight  valned 
at  20002.,  Tinder  the   cironmBtances   hereinafter 
mentioned. 

The  defendants  paid  into  conrt  the  snm  of 
4402.  Is.,  and  stated  that  this  snm  was  saffioient 
to  satisfy  the  plaintiff B  claim.  The  plaintiff  re- 
plied that  snch  snm  was  not  sufficient. 

The  case  came  on  for  trial  before  the  Lord  Chief 
Justice  of  the  Common  Pleas  at  the  sittings  in 
London  after  Michaelmas  Term  1868,  when  a  ver- 
dict was  taken  by  consent  for  the  plaintiff  for  the 
amoant  claimed  in  the  declaration,  and  4/Os.  costs 
of  Bait,  snbject  to  the  opinion  of  the  court  upon 
the  following  case : 

1.  On  the  Ist  Dec.  1863  Mr.  Frederick  Bassil, 
the  then  owner  of  a  ship  called  the  James  Nasmyth, 
afterwards  the  Sandrimgham,  entered  into  a 
charter  party  with  Messrs.  Halliday,  Fox,  and  Co., 
of  London,  whereby  it  was  agreed  that  the  said 
ship,  which  was  then  on  a  voyage  to  Sydney,  shou!d 
prooeed  from  Sydney  to  Calcutta,  and  there  load 
a  car^  for  Liyerpool  or  London,  at  an  agreed  rate 
of  freight. 

2.  On  or  abont  the  2nd  April  1864  Mr.  William 
Berry  became  the  owner  of  the  said  ship  Sandring- 
ham,  and  the  said  Mr.  BaiAil  assigned  to  him  all 
his  interest  in  the  above-mentioned  charter-party. 

3.  On  the  5th  April  1864  Mr.  Berry,  having 


become  the  owner  of  the  said  ship  8andringham,sA 
before  mentioned,  mortgaged  her  to  the  plaintiff, 
and  also  assigned  to  him  all  and  singular  the 
freights,  passage  moneys,  earnings  and  gains, 
profits,  sums  of  money,  b^efits,  and  advantages 
whatsoever,  made,  earned,  and  gotten,  and  to  be 
made,  earned,  and  gotten,  and  to  become  due  and 
payable  by  or  by  means,  or  for  or  on  account  of 
the  said  ship  Sandringham,  and  certain  other 
ships,  or  any  of  them,  and  all  and  every  existing 
and  future  charter-parties,  contracts,  and  agree- 
ments in  relation  thereto. 

4.  On  the  5th  Oct.  1864  the  plaintiff  effected 
with  the  defendants  a  policy  of  assurance,  whereby 
the  sum  of  10002.  was  insured  upon  chartered 
freight  valued  at  70002.  in  thesaid  snip  Sandring- 
ham.  A  copy  of  this  policy  is  annexed  hereto,  and 
is  to  form  part  of  this  case. 

5.  The  master  of  the  said  ship  having  proceeded 
on  his  voyage  according  to  the  terms  of  the  above- 
mentioned  diarter-party,  arrived  at  Calcutta  in 
Nov.  1864,  and  was  there  informed,  as  the  fact 
was,  that  Messrs.  Halliday,  Fox  and  Co.,  the 
charterers,  had  stopped  payment,  and  that  their 
agents  at  Calcutta  refused  to  have  anything  to  do 
with  the  said  charter-party,  or  the  loading  of  the 
said  ship,  or  otherwise  employing  her. 

6.  The  master  of  the  said  shi  p  thereupon  tendered 
for  the  oonveyance  of  coolies  and  rice  from  Cal- 
cutta to  Mauritius,  and  on  the  25th  Jan.  1865  the 
said  ship  sailed  from  Calcutta  for  Maurijbins,  having 
on  board  360  coolies  and  the  necessary  provisions 
for  their  use  on  the  voyage,  and  12,000  bags  of 
rico.  The  passage  money  of  the  coolies  amounted 
to  19442.  and  was  payable  on  their  arrival  at 
Mauritius.  The  bill  of  lading  freight  of  the  rice 
amounted  to  14122. 

7.  On  the  13th  March  1865  the  plaintiff,  through 
his  broker,  Mr.  George  Tyser,  procured  the  defen- 
dants to  alter  the  said  policy  and  subscribe  in  the 
margin  thereof  the  note  or  memorandum,  a  copy 
of  which  will  be  found  in  the  margin  of  the  copy 
of  the  paid  polioy  annexed  to  the  case,  and  is  to 
form  part  of  this  case. 

8.  While  the  said  ship  was  proceeding  on  her 
voyage  from  Calcutta  towards  Mauritius  she  was 
stranded  when  near  the  latter  point,  and  the  ship 
herself  and  the  whole  of  the  said  12,000  bags  of 
rice,  and  the  freight  payable  in  respect  thereof, 
were  totally  lost  by  perils  insured  against. 

9.  The  said  360  coolies,  with  the  exception  of 
twelve,  were  all  saved,  and  arrived  at  their  desti- 
nation, and  the  passage  money  of  those  who  so 
arrived,  amounting  to  18792.  4s,,  was  duly  received 
by  the  agents  of  the  ship  at  Mauritius.  Twelve  of 
the  coolies  were  drownea,  and  the  passage  money 
payable  in  respect  of  them  totally  lost  by  perils 
insured  against. 

10.  The  following  evidence  as  to  the  circum- 
stances under  which  the  said  policy  was  altered, 
and  the  said  note  or  memorandum  subscribed  in 
the  margin  thereof  was  given  on  behalf  of  the 
plaintiff  before  the  arbitrator,  by  whom  this  case 
IS  stated.  Itwas  objected  to,  end  admitted,  subject 
to  the  opinion  of  the  court  as  to  its  admissibility. 
On  the  8th  Jan.  1865  the  master  of  the  said  ship, 
who  is  since  dead,  wrote  to  Mr.  Berry  the  follow- 
ing letter : 

Ship  Sandrinaham^  Caloutta, 
Wm.  Berry,  Esq.,  Jan.  8,  1865. 

Sir,~I  have  been  looking  for  a  letter  from  you,  giving 
me  some  iof ormation  as  to  my  getting  money  for  dii< 
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bnrsementa  here.  On  my  arrival  Mr.  MoEennon  (Halli- 
day  and  Fox),  the  charterer's  agents  here,  refused  to  act 
for  them  after  their  f ailnre.  They  gave  two  letters  to  that 
effect.  I  have  been  looking  for  something  to  do  to  pay 
the  Sydney  bottomry  (J61082)  and  pay  my  way  home,  out 
without  success,  till  the  5th  inst.,  when  I  tendered  for 
coolies  to  the  Mauritius,  at  54  rupees  per  adult,  and 
12,000  ba^,  at  Is.  2d.  per  bag,  to  embark  on  the  20th. 
The  ship  u  to  be  surveyed  to-morrow.  This  truly  has 
been  a  most  unfortunate  voyage ;  it  seems  nothing  but 
failure  throughout  the  piece.  I  am  sorry  you  are  among 
the  rest,  bnt  as  to  Coleiellows,  I  am  not  surprised.  How 
some  people  live  and  make  the  show  they  do  is  more  than 
I  could  ever  understand.  If  I  am  spared  to  reach  the 
Mauritius  safely,  I  shall  come  up  to  Galle,  and  see  if  I  can 
find  something  for  home.  I  am  truly  unhappy  without 
money,  and  the  owners  nothing  to  do,  and  a  most  expen- 
sive crew.  It  is  anything  but  cheering,  as  I  hear  the  ships 
are  seised  as  soon  as  they  come  home.  Write  to  me  to 
Point  de  Galle  to  say  if  I  can  do  anything  for  your 
benefit  by  remaining  out  here,  if  employed,  till  you  get 
your  affairs  settled. 

P.  S.  Write  us  as  to  further  funds,  I  shall  require  all  I 
have  to  clear  the  ship  at  MauritiuB.— I  remain,  your 
obedient  servant,  John  Bippin. 

On  tbe  21st  Feb.  1865  this  letter  was  received  in 
London  by  tbe  assignees  of  Mr.  Berry,  who  bad 
become  Imnkrnpt,  and  shortly  afterwards  Mr. 
Berry  showed  a  copy  of  it  to  the  plaintiff. 

11.  On  the  10th  March  1865  the  plaintiff  learned 
that  the  ship  had  sailed  from  Calcutta  for  Maa- 
ritins,  and  on  the  12th  March  1865  a  meeting  took 
place  between  tbe  plaintiff,  Mr.  Berry,  and  Mr. 
Tyser,  the  plaintiff's  broker.  At  that  meeting 
the  plaintiff  called  Mr.  Benr's  attention  to  the 
master's  said  letter,  and  informed  him  that  he 
considered  himself  to  have  no  interest  in  the 
passage-money  of  coolies  mentioned  in  the  master's 
letter,  and  did  not  wish  to  insure  it,  and  reoaested 
him  to  compute  what  cargo  the  ship  conla  carry 
over  and  above  accommodation  and  provision  for 
the  coolies.  Mr.  Berry  calculated  accordingly,  and 
said  that  the  ship  would  earn  in  freight  of  rice 
to  the  value  of  20002.  over  and  above  accommo- 
dation and  ptovisions  for  the  coolies.  Tbe  plaintiff 
thereupon  instructed  Mr.  Tyser  to  insure  the 
freight  for  2000Z.,  and  it  was  in  pursuance  of  this 
instruction  that  Mr.  Tyser  procured  this  policy  to 
be  altered,  and  the  rates  or  memorandum  to  be 
subscribed  in  the  margin  thereof,  as  above-men- 
tioned. 

12.  If  the  evidence  stated  in  the  last  two  para- 
graphs was  properlj^  admitted,  then  it  was  found 
that  that  evidence  is  true  in  fact,  and  that  the 
plaintiff  and  his  broker,  in  procuring  the  said 
policy  to  be  so  altered,  and  the  note  or  memoran- 
dum to  be  subscribed  in  the  margin  thereof,  as 
before  mentioned,  intended  to  insure  only  the 
freight  of  rice,  and  to  exclude  from  tbe  insurance 
the  passage-money  of  coolies;  but  this  intention 
wa6  not  communicated  to  the  defendants. 

13.  Evidence  was  given  on  the  part  of  the  plain- 
tiff, before  the  arbitrator,  by  whom  this  case  is 
stated,  intended  to  show  that  by  the  usage  and 
custom  of  insurance  business  the  word  **  freight " 
Bimply  when  used  in  a  policy  of  insurance  is  con- 
tined  to  freight  of  merchandise,  and  does  not  in- 
clude passage-money  of  coolies.  Evidence  to  the 
contrary  was  given  on  the  other  side,  and  no  such 
usage  or  custom  was  proved.  But  the  most 
frequent  course  when  passage  money  of  coolies  is 
intended  to  be  insured  is  to  describe  it  as  freight 
of  coolies,  or  passage  money  of  coolies,  or  by  some 
other  term  difttioguishing  it  from  freight  of  mer- 
chandise.   Tbe  premium  for  insuring  such  passage 


money  upon  a  voyage  from  Calcutta  to  MauritioB 
is  generfldly  less  tluin  tbe  premium  for  insuring 
freight  of  merchandise  upon  the  same  voyage. 

14.  A  copy  of  the  pleadings  in  the  action  is 
annexed  hereto,  and  is  to  form  part  of  this  caue. 

15.  The  court  is  to  be  at  liberty  to  draw  in- 
ferences of  fact. 

The  question  for  the  opinion  of  the  court  is. 
Whether  the  plaintiff  is  entitled  to  recover  in  this 
action  any^,  and  if  any  what,  sum  of  money  beyond 
that  paid  into  court  ? 

If  the  court  is  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  any  further  sum  beyond  that  paid 
into  court,  judgment  is  to  be  entered  for  the  plain- 
tiff for  such  further  sum  as  the  court  shall  be  of 
opinion  he  is  entitled  to  recover,  and  coats  of  suit. 
If  the  court  is  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  any  further  sum  beyond  that 
paid  into  court,  judgment  is  to  be  entered  for  the 
defendant,  with  costs  of  defenoe. 

The  policy  which  formed  part  of  the  appendix 
to  the  case  was  in  the  usual  form,  but  in  the 
margin  it  contained  the  following  stipulation :~ 
"  It  IS  hereby  declared  and  agreed  that  the  within 
voyage  is  from  Sydney  to  Ci^cutta,  and  thence  to 
Mauritius  instead  of  as  before  stated,  and  to 
return  20«.  per  cent,  for  safe  arrival  there. 

"  The  within  interest  is  now  declared  to  be  on 
freight  valued  at  2000{..  13th  March  1865." 

Oharlee  Pollock,  Q.C.  for  the  plaintiff.«-The 
question  in  this  case  is,  what  is  covered  by  the 
policy  of  insurance  P  The  policy  was  a  valaed  one 
for  1000/.,  or  freight  worth  2000Z.    The  defendants 
have  paid  4A0L  into  court,  but  say  as  to  the  re- 
mainder that,  inasmuch  as  we  had  some  coolies 
on  board  who  were  saved,  that  they  only  pay  on 
an  average  loss.    If  "  freight "   includes  passage 
money  of  coolies    the   defendant  is  entitled   to 
judgment.    ''  Freight "  has  a  well-known  meaning, 
being  that  paid  for  the  carriage  of  the  cargo 
from  one  port  to  another:    (Lex  Meroatorum.) 
When  passage- money  is  paid  for  coolies,  it  is  usui^ 
and  is  the  custom  to  mention  it :  (Lewi$  v,  Ifor- 
ehall,  7  M.  &  G.  729.)    Maclachlan  in  a  note  to 
his  worK  on  Merchant  Shipping,  pafl^e  380,  says, 
''According  to  Kent   (3  Com.  219)  there  is  an 
American  use  of  the  term  f  reic^ht  which  indndes 
passage-money;  such  a  use  of  the  term  is  not 
English,  and  I  do  not  think  it  enters  even  into 
the  jargon  of  trade  in  this  country."    Tbe  arU- 
trator  ibund  that  the  frequent  course  is  to  describe 
the  sum  insured  when  conveying  coolies  as  the 
passage-money  of  coolies,  and  the  insurance  money 
charged  is  less  than  that  charged  on  freight,  bot 
freight  must  be  taken  in  its  prima  faeie  meaning. 
Emerigon,  cap.  1.,  s.  5,  says  since  tbe  contract  of 
insurance  is  the  result  of  the  stipulations  of  the 
contracting  parties,  it  naturally  belongs  in  this 
view  to  the  class  of  actions  strieti  jurii.     The 
words  of  the  policy  are  to  be  weighed  with  sera- 
pulousness — "Verba  asseourationis  potissime  poo* 
deranda  sunt " — nor  can  we  depart  from  the  role 
ot  the  policies*  intention.     "  In  materia  assecorft- 
tionis  principaliter  in  haarendum  est  verbis  apoca^ 
assecurationis ;  qninimo  haao  pro   lege  habeodft 
sunt,  nee  ab  his  recedere  debemns,  quia  oontrs- 
ventium    voluntas    melius   haberi    non    potest" 
Pothier  lays  it  down  as  a  certain  rule  that  the  in- 
surers are  not  held  by  the  risks,  when  there  has  been 
a  variance  from  the  oontents  of  the  policy,  unlets 
it  haff  been  by  their  own  oonsent  or  the  result  of 
t  necessity.     Lord  Ellanborougb,  in  the  coarse  of  a 

Digitized  by  ^<JKJKJW  IV^ 


i 


MABITIMB    LAW   CABBS. 


811 


O.P.J 


Denoon  V,  Th«  Homb  and  Colonial  Assurance  Company  (Limited). 


[C.P. 


very  elaborate  judgment  in  Forbes  v.  Aspinall 
(13  East,  323),  said,  **  To  recover  in  any  case  upon 
a  policy  on  freight  it  is  inoambent  on  the  assured 
to  prove  that,  unless  some  of  the  perils  insured 
against  had  intervened  to  prevent  it,  some  freight 
would  have  been  earned,  and  where  the  policy  is 
open,  the  actual  amount  of  freight  which  would 
have  been  so  earned,  limits  the  extent  of  the 
UDderwriter's  liability."  He  referred  to  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  10). 

Sir  George  Honyman  Q.C.  (/.  0.  Mathew  with 
him.) — ^The  defendants  are  called  upon  to  pay 
2000^,  which  the  freight  is  valued  at,  because 
one  half  oit  the  cargo  is  lost.  If  the  rice  had  been 
saved  and  the  coolies  lost,  the  plaintiffs  would  have 
contended  that  the  passage  money  was  covered  by 
the  policy.  The  subject  matter  of  the  risk  is  both 
coolies  and  rice.  Freight  is  a  benefit  derived  from 
the  carriage  of  goods,  and  differs  from  passage 
mcMiey,  which  is  generally  paid  in  advance.  In 
Hcdl  V.  Janson  (4  El.  &  Bl.  600),  Lord  Camp- 
bell says  that  money  paid  in  advance  is  not  freight, 
but  there  seems  no  reason  why  the  money  advanced 
may  not  be  insured  as  freight,  although  nob  pro- 
perly freight,  and  thonsh  it  may  be  the  price  of 
the  hire  of  the  ship.  In  Kent's  Commentaries 
vol.  3  part  5,  Lect.  47  sect.  7,  it  is  said  that 
"  freight  in  the  common  acceptance  of  the  term 
means  the  price  for  the  actual  transportation  of 
goods  by  sea  from  one  place  to  another ;  but  in 
its  more  extensive  sense  it  is  applied  to  all  rewards 
or  compensation  paid  for  the  use  of  ships,  including 
the  transportation  of  passengers :  {Gfilee  v.  The 
Cynthia,  1  Peters  Adm.  Rep.  206.)*'  If  cattle  or 
slaves  are  sent  abroad  payment  is  to  be  made  for 
those  living  as  well  as  those  dead :  (Boccns.)  Lord 
Tenterden  in  Abbot  on  Shipping,  cap.  17,  p.  233, 
says :  "  For  slaves,  also,  who  are  considered  as  a 
species  of  merchandise,  their  proprietors  ooutri- 
bnted according  to  their  value,  although  this  dread- 
ful traffic  had  not  extended  so  far  as  to  authorise 
the  casting  these  unhappy  persons  into  the  sea, 
and  making  their  loss  an  object  of  contribution." 
He  cited  passages  from  : 

Flint  Y.  Flemyng,  1  Bam.  A  Adol.  45 ; 
D&vaux  V.  Tiifwon,  5  Bing.  N.  0.  519 ; 
Code  De  Commerce,  Bk.  2  tit.  8. 
O.  PoUock,  Q.C.  in  reply. — ^This  was  a  goods 
premium,  and  not  a  premium  for  carrying  coolies, 
there  being  a  difference  in  price  for  passage  money 
premium. 

Cttr.  adv,  vult. 
May  30.— The  judgment  of  the  court  was  deli- 
vered by  WiLLEs,  J. — ^This  is  an  action  upon  a 
policy  of  insurance  upon  freight  on  a  voyage  from 
Calcutta  to  the  Mauritius.  As  originally  filled  in, 
the  policy  was  upon  *'  chartered  freight,  valued  at 
70002.,  at  and  from  Sydney  to  Calcutta  and  Lon- 
don." It  was  underwritten  by  the  defendants  for 
lOOOZ,  The  chartered  freight  mentioned  in  the 
policy  was  upon  a  charter  party  for  the  carriage  of 
goods  only  upon  a  voyage  from  Sydney  to  Calcutta 
and  London.  Upon  the  arrival  of  the  ship  at 
Calcutta  the  voyage  to  England  was  abandoned 
becanse  of  the  charterers  having  stopped  payment, 
and  the  ship  took  coolies  and  rice  to  the  Mauritius. 
To  meet  this  change  of  voyage,  and  with  the  int.en- 
tion  of  insuring  the  freight  of  cargo  only  to  the 
extent  which  the  vessel  would  carry  in  the  space 
not  occupied  by  the  coolies  and  their  provisions, 
which  intention  the  plaintiff  communicated  to  his 
agent,  but  not  to  the  underwriters,  the  plaintiff 


valued  the  freight  or  goods  only  at  20002.,  and  pro- 
cured  an  alteration  of  the  policy,  in  effect  a  new 
policy,  as  follows: — "It  is  hereby  declared  and 
agreed  that  the  within  policy  is  from  Sydney  to 
Calcutta  and  Mauritius  instead  of  as  before  stated 
and  to  return  20«.  per  cent,  for  safe  arrival  there ; 
London,  13th  March  1865.    The  within  interest  is 
now  declared  to  be  on  freight,  value  at  20002. ;  13th 
March  1865."    The  sum  underwritten  by  the  de- 
fendant remained  unaltered— 10002.,  or  half  of  the 
new  valuation,  the  assured  being  (so  far  as  this 
underwriter  was  concerned)  his  own  insurer  for 
the  other  half.    The  vessel  proceeded  upon  the 
voyage  to  Calcutta  with  360  coolies  and  their 
necessary  provisions,  for  which  the  passage  money 
of  54  rupees  each  coolie,  payable  on  arrival  at  the 
Mauritius,  amounted  to  19442.  and  12,000  bags  of 
rice,  the  bill  of  lading  freight  of  which  was  1412Z. 
Near  her  destination  the  vessel  was  wrecked, 
and  the  rice  and  the  freight  thereof  was  wholly 
lost ;  342  of  the  coolies  were  saved  and  reached 
their  destination,  and  their  passage  money  18792. 48. 
was  paid.    The  question  is  for  what  amount  the 
underwriters  are  answerable?    The  plaintiff  in- 
sists that   the   passage   money   of  the   coolies 
ought  to  be  thrown  out  of  consideration  as  not 
being  freight  within  the  policy,  and  that  he  is 
entitled  to  recover  as  for  a  total  loss  of  the  freight 
insured  to  10002.    The  defendants  on  the  other 
hand  insist  that  the  passage  money  of  the  coolies 
is   to  be  considered  as  might  insured   by  the 
policy,  and  that  the  full  freight  being  thus  taken 
at,  coolies,  19442.;  rice,  14122;  total  33562.,  they 
are  bound  to  pay  only  the  proportions  of  the 
partial  freight  lost;  coolies  642. 168.;  rice,  14122.; 
total  14762.  168.,  which  will  be  produced  by  the 
folio  fring    sum    in     the   rule    of    three,     viz., 
3356  :.  1000  ::  14762.  178.  :  4392;  and  to  cover 
this  claim  they  have  paid  a  sufficient  amount 
4412.  28.  into  court,  assuming  passage  money  to 
be  freight  within  the  policy  and  included  in  the 
valuation.    This  mode  of  calculation  was  not  dis- 
puted by  the  plaintiff  and  requires  no  farther 
comment  than  a  reference  to  the  discussion  in 
the  second  volume  of  Mr.  Willard  Phillips'  highly 
valuable  work  on  Lisurance,  s.  1203,  where  the 
subject  is  discussed.    The  first  and  chief  question 
therefore,  is  whether  the  passage  money  of  the 
Qoolies  was  freight,  within  the  policy,  and  to  be 
taken  in  favour  of  the  underwriter,  as  included 
in  his  valuation.  Freight  according  to  the  diction- 
aries, includes  first  the  cargo,  second  the  actual 
transport  from  one  place  to  another,  third  the  hire 
of  the  ship  or  part  of  it,  or  the  transport  of 
goods  therein.     It  may,   by  extension^  include 
the  passengers,  or  even  passage  monny,  as  for 
instance,  upon  a  question  arising  upon  the  now 
abandoned  maxim  that  "  freight  was  the  mother 
of  wages,"  or  upon  a  question  of  sale,  or  capture, 
or  abandonment,  because  the  passage  money  is, 
equally  with  the  freight  of  goods,  an  incident  or 
accessor  y  of  the  ship.  Accordingly  C  hancellor  Kent, 
3  Kent's  Com.  219,  states  that  '*  freight  in  the 
common  acceptation  of  the  term  means  the  price 
for  the  actual  transportation  of  goods  by  sea  from 
one  place  to  another,  but  in  its  more  extensive 
sense  it  is  applied  to  all  rewards  or  compensation 
paid  for  the  use  of  ship,  including  the  transporta- 
tion of  passengers,"  and  he  refers  to  the  case  of 
QUe$  V.  The  Oynihia  (1  Peter's  Adm.  Bep.  206), 
in  which  the  question  arose  upon  a  claim  to  wages. 
And  in  MaMoy  v.  Backer  (5  East,  321),  where  the  j 
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qnestion  was  whether  passage  money  or  an  appor- 
tioned part  of  it  became  payable  in  the  case  of 
capture  on  the  way,  Lawrence,  J.  said :  "  Foreign 
writers  oonsiHered  passage  money  the  same  as 
Ireight,"  and  Lord  IJllenborongh  added,  "  except 
for  the  purpose  of  hire  it  seems  the  same  thing/' 
It  must  be  added  to  this  exception  that  in  respect 
of  general  average,  not  only  the  passengers,  but  also 
their  proyisions,  are  exempt  from  the  general  rule 
of  contributions,  not  being  regarded  as  merchant- 
dise :  (Brown  v.  Stapleton,  4  Bing.  119.)  Upon  a 
qnestion  of  coustructiye  total  loss,  passage 
money  payable  iat  the  port  of  discharge,  so  far 
as  it  is  available,  if  at  all,  must  be  taken  into 
account,  as  well  as  freight  of  goods,  but  so 
must  general  average,  according  to  Kemp  v.  Hal- 
Uday(2  Mar.  Law  Cas.  0.  S.  271,370;  L.  Rep. 
1  Q.  B.  620;  14  L.  T.  Eep.  N.  8.  762),  and  this 
consideration  is,  therefore,  incooclusive.  It  is 
certain .  that  freight  is  not  ordinarily  used  in 
marine  policies  in  its  most  extensive  sense  as 
including  cari^o,  and  the  question  in  each  case 
must  be  what,  under  the  circumstances  and  in 
the  context  of  the  particular  policy,  it  was  in- 
tended to  express.  Until  late  periods  when,  in 
consequence  of  increased  facility  of  communica- 
tion, the  passage  across  the  ocean  of  large  bodies 
of  free  men,  as  emigrants  or  cultiyators,  had 
become  so  common  and  important,  there  was  little 
reason  for  insuring  passage  money,  especially  as 
it  has  been,  and  is  in  so  many  cases,  paid  before- 
hand, so  as  not  to  be  at  the  shipowners'  risk.  The 
only  case  in  which  the  question  could  arise  is  one 
like  the  present,  where  the  earning  of  passage 
money  depended  upon  the  arrival  of  the 
vessel.  Accordingly,  it  is  not  surprising  that 
no  trace  of  passage  money  being  treated  as 
freight  for  the  purpose  of  insurance  is  to 
be  found  in  the  reported  cases,  nor  that  the 
policy  in  oommon  use  should  be  framed  with 
minute  reference  to  circumstances  affecting  the 
ship  and  cargo,  and  in  terms,  at  least,  should 
make  no  reference  to  passengers.  The  case  of 
Flint  V.  Flemyng  (1  B.  &  Ad.  45),  was  relied  on  as 
showing  that  freight  has  been  extended  so  as 
to  inclnde  the  value  of  the  vessel  to  the  owner  in 
carrying  his  own  goods ;  but  this  only  shows  that 
the  freight  insured  by  the  policy  is  not  limited  to 
money  due  upon  a  contract  with  a  liability  of  a 
third  party.  It  decided  that  "  freight "  sufficiently 
represents  the  interest  of  the  shipowner  in  the 
carnage  of  his  own  goods,  and  includes  the  value 
of  their  carriage.  That  case  does  not  decide  that 
the  value  to  the  owner  of  his  being  carried  as 
a  passenger  in  his  own  vessel,  or  of  others  being 
so  carried,  is  freight  within  an  ordinary  policy, 
and  it  does  not,  therefore,  touch  the  question 
whether  freight  in  this  policy  of  insurance  includes 
passage- money.  Evidence  was  given  on  both 
sides  to  prove  a  customary  use  of  the  word 
"freight"  in  the  particular  trade;  but  this  evi- 
dence was  ineffectual  to  make  out  a  binding  usage 
either  way.  It  appears,  however,  that  the  most 
frequent  course  is  to  describe  passage-money  by  a 
distinguishing  term,  and  not  merely  as  freight, 
and  it  was  proved  that,  for  insurance  purposes, 
there  is  a  distinction  between  freight  and  passage- 
money,  because  the  premium  for  the  latter  upon  a 
voyage  from  Calcutta  to  the  Mauritius  is  generally 
less  than  that  for  the  former,  so  that  as  a  matter 
of  business  the  not  mentionincr  the  subject  upon 
ihe  occasion  of  the  insurance  would  indicate  that 


the  freight  was  fprobably  intended  to  refer  to  the 
merchandise.  This  distinction  is  further  sup- 
ported in  the  case  of  the  present  policy  by  more 
than  one  oonsideration.  First,  the  policy  was 
originally  upon  "chartered  freight,"  and  the 
charter  was  for  goods  only,  'me  ohange  to 
freight  in  general  would,  therefore,  prUnd  fctde 
seem  to  indicate  freight  of  the  same  kind  upon 
the  voyage  substituted  ''instead  of  as  before 
stated."  Secondly,  the  policy  not  only  generally 
provides  as  to  ordmary  policies  for  ship  and  goods 
as  the  subject  matter  under  consideration,  but 
provides  in  specific  terms  applicable  to  the  freight 
of  merchandise  only  for  the  time  at  which  the  risk 
is  to  commence.  These  terms  areas  follows:— 
"The  insurance  aforesaid  shall  oommenoe  upon 
the  freight  and  goods  as  merchandise  aforesaid 
from  the  loading  of  the  said  goods  or  merchandise, 
on  board  the  said  ship  or  vessel  at  as  above,  and 
continue  until  the  said  goods  or  merchandise  be 
discharged  and  safely  landed."  This  clause  ob- 
viously has  a  specific  effect  upon  the  freight,  be- 
cause it  excludes  the  application  of  those  oases  in 
which  the  risk  on  freight  has  been  held  to  attach 
upon  the  goods  being  ready  but  not  being  loaded ; 
it  therefore  helps  strongly  to  indicate  the  meaning 
of  freight  in  this  policy.  In  this  state  of  facts, 
and  upon  the  construction  of  the  policy  in  question 
we  adopt  the  view  of  the  assured,  that  the  freight 
of  merchandise  only  was  assured  according  to  his 
intention  declared  to  his  agent,  and  upon  which 
the  latter  valuation  actually  took  place;  which 
intention,  however,  not  being  communicated  to 
the  underwriters,  could  not  of  itself  have  altered 
the  construction  of  the  policy,  and  whatever  effect 
it  may  have  led  to,  shows  a  mistake  on  both 
sides  as  to  the  subject  matter  of  the  valuation. 
The  communications,  however,  of  the  assured  with 
Barry,  and  with  his  agent,  coupled  with  the  fact 
of  the  large  number  of  ooolies  on  board,  and  the 
necessary  provisions  for  their  sustenance,  are  clear 
to  show  that  the  carg^o  of  rice  put  on  board  was 
not  a  full  or  substantially  a  full,  cargo,  and  that 
there  was  no  total  loss  of  freight  understood  as 
freight  of  merchandise  to  sustain  the  claim  to 
recover  absolutely  the  lOOOL  upon  the  valuation. 
A  valuation  of  freight  refers  primd  faeie  to 
the  freight  of  a  full  cargo,  or  the  charter  of 
the  entire  ship,  and  in  this  case  there  was 
nothing  to  show  the  underwriters  that  the 
valuation  was  of  less  than  such  full  freight. 
If  there  had  been  no  passengers,  or  so  few  as 
not  substantially  to  interfere  with  the  amount  of 
the  cargo,  and  the  ship  had  been  fully  loaded  with 
as  much  rice  as  would  fetch  a  sum  equal  to  the 
total  of  freight  and  passage  money  upon  the 
voyage  in  question,  viz.,  3356L  and  the  whole  had 
been  lost,  the  lOOOL  only  would  have  been  payable. 
If  only  so  many  bags  of  such  as  would  produce 
a  freight  of  14762.  16«.,  the  defendants  mode  of 
XMlculation  would  have  been  applicable,  and  they 
would  have  been  liable  to  the  loss  multiplied  by 
1000,  and  divided  by  3356,  equal  439  and  a  fraction. 
The  diminution  of  the  liability  for  a  partial  loss 
under  a  valued  policy,  whore  the  actual  value  of 
the  total  exceeds  the  valuation,  is,  however,  an 
artificial  rule  which  can  only  be  applied  where 
there  is  a  total  with  which  to  establish  the  pro- 
portion. Where  no  such  total  is  given  the  oaloa- 
lation  must  proo«9ed  as  upon  an  open  policy, 
except  in  respect  of  the  maximum  for  whi<di  the 
underwriter  is  answerable,  and  the  portion  for 
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whioh  he  insures.  In  the  present  case,  assam- 
ing  that  there  is  a  yalaation  by  agreement 
of  the  same  snbjeot  matter,  there  is  no  total 
loss  of  fall  freight  of  merchandise  with  which 
to  institute  the  proportion.  It  is  not  stated, 
and  we  must  conclude  could  not  be  stated  with 
certainty,  what  the  total  freight  would  have 
been  had  the  vessel  been  filled  up  with  cargo, 
or  that  there  might  not  possibly  have  been  a  full 
cargo,  the  freight  of  whioh  would  not  have  ex- 
ceeded 20002.  Therefore,  whilst  on  the  one  hand 
we  decide  in  favour  of  the  assured  that  the 
passage  money  of  the  coolies  was  not  freight 
within  the  policy  so  as  to  make  up  a  full  freight 
upon  which  to  work  out  this  proportion;  on  the 
other  hand  we  must  hold  in  favour  of  the  under- 
writer that  the  policy,  as  applicable  to  a  partial 
cargo,  was  an  open  policy  for  half  the  loss  of 
freight  not  exceeding  in  any  case  10002.,  and  an 
only  14122.  freight  was  lost  the  underwriters  are 
liable  for  706Z.,  for  which  sum,  less  the  44U.  2«. 
{Mid  into  court,  viz.,  2642.  ISs.,  the  plaintiff  is  en- 
titled to  judgment.  In  arriving  at  this  conclusion 
as  to  the  operation  of  the  policy,  in  case  of  a  total 
loss  of  a  partial  cargo,  we  act  in  accordance  with 
the  decision  in  Forbes  v.  Aapincdl  (13  East,  323) 
as  to  freight,  and  that  of  this  court  in  Tohin  v. 
Earford  (I  Mar.  Law  Oas.  0.  a.  297 :  13  0.  B., 
N.  8.,  79;  affirmed  2  Mar.  Law  Gas  O.  S  34;  10 
L.  T.  Bep.  N.  8.  817 ;  17  0.  B„  N.  8.,  628),  as  to 
goods. 

Judgmentfor\the  plainHff. 

Attorneys  for  the  plaintiff,  Ware  and  Hawes, 
Great  WincheBter-bnildlngs. 

Attorneys  for  the  defendant,  WaUon8,^Bubh,  and 
Walton. 


COITBT  OF  SZCHSQVEB. 

Bapocted  by  T.  W.  SAWDsma  tad  H.  LiieB»  Esqn., 
BurlstcEMbt-Law* 

Baiwrday,  May  4, 1872. 
Sbcond  Division  of  the  Coxjet. 

(Before  Maetik,  Beahwell,  and  Pigoxt,  BB.) 
Beadfoed  and  anothbe  v.  Williams. 

Cha^ter'par^f'—Oonditionprecedeni^Befuecd  by  one 
party  to  eonHnue  performance — Fariial  breach — 
Breach  going  to  root  of  the  contract — Dietvnction 
hetween^^Action  for  breach. 

The  plaintiffs  declared  on  a  charier^parfy  dated  26th 
May  lS7i,tJohereby  it  was  mutuckU/y  agreed  between 
the  plaintiffs  and  the  defendant,  tmt  the  defen' 
dant^s  ship  Ark  should  sail  in  B.  and  there  load 
from  the  factors  of  the  plaintiffs  a  fuU  and  com* 
pleie  cargo  of  coals,  and  proceed  thereunth  to  H, 
or  D.  and  delvoer  the  same  on  being  paid  freight 
at  the  rate  of  28.  9d.  per  ton  in  cash,  on  tmloading 
and  fight  delivery.  The  vessel  to  be  loaded  and 
discharged  with  aU possible  dispatch;  to  load  with 
G  .or  0.  tUl  end  of  Sept  at  captain's  option,  and 
after  Sept.  with  0.  That  it  was  understood  that 
ike  vessel  should  continue  at  the  ahove  men" 
Honed  rate  and  term  untU  the  end  of  March  1872. 
AvermerU  of  fulfilment  of  all  conditions,  ^c.  and 
(hat  the  plaintiffs  were  always  ready  and  willing, 
^c.  Yet  the  said  ship  did  not,  after  the  com- 
meneemeni  of  B^t.  18/1,  continue  to  perform  all 
or  any  of  the  matters  so  agreed  as  aforesaid^  and 
the  d^endant  would  not  permit  the  said  ship,  after 
the  commencement  of  Sept  1871,  to  load  wUh  0, 


or  (7.  during  the  said  month  of  Sept,  or  with  0. 
during  the  m^mths  following  the  said  morUh  of 
Sept. 
Plea,  that  at  the  commencement  of  the  said  month 
of  Sept.  and  before  any  breach  of  the  said  agree- 
ment or  charter-party  by  the  dcfendatU  the  captain 
of  the  said  vesset  exercised  his  option  by  electing  to 
load  from  0.,  of  aU  which  the  defendant  hadnotice 
and  althouah  all  things,  Src,  happened,  Sec,  yet 
the  plaintiffs  were  not  ready  and  willing  to  cause 
the  said  vessel  to  be  loaded  in  the  said" month  of 
Sept.  or  ai  any  subsequent  time  with  G.  accord' 
ing  to  the  terms  of  the  said  charter-party,  but 
absolutely  refused  so  to  do,  in  violation  of  the 
said  terms,  and  goAje  notice  to  the  defendant  thereof, 
whereupon  the  defendant,  as  he  lawfuUy  might, 
refused  to  perform  further  the  said  charter-party, 
Beid  on  demurrer  (by  Martin,  BramweU,  and  Pigott, 
BB.),  that  the  plea  was  good  and  an  answer  to 
the  action,    Tne  contract  was  one  for  the  continu- 
ous employment  of  the  defendants  vessel,  and  the 
plaintiffs,  by  refusing  to  load  the  vessel  with  G. 
during  the  month  of  Sept.,  broke  the  continuity  of 
the  employment  and  justified  the  defendant  in  re- 
scinding and  refusing  any  longer  to  perform  the 
contrcLct.     The  breach  of  the  ptaintiff^s  was  not  a 
parti^il  one  for  which  dam>ages  in  an  a^ionfor 
orecush  would  have  been  a  compensation  to  the  de* 
fendant,  but  went  to  the  root  and  whole  considera- 
tion of  the  contract. 
This  was  an  action  by  the  plaintiffs,  the  merchants, 
againt  the  defendant,  the  shipowner,  for  breaking 
a  charter-party,  and  the  plaintiffs,  by  their  declara- 
tion, charged  that  by  a  certain    agreement  or 
charter-party  made  between  the  plaintiffs  and  the 
defendant,  and  dated  at  Bridgwater  the  26th  May 
1871,  it  was  mutually  agreed  between  Capt.  Gower, 
of  the  ship  Ark,  of  120  tons  burthen,  then  at  High- 
bridge,  and  the  plaintiffs,  that  the  said  ship,  being 
tight,  &o.,  should,  with  all  convenient  speed,  sau 
and  proceed  to  a  loading  berth  at  Bullo,  and  there 
load  from  the  factors  of  the  said  affreighters  a  full 
and  complete  cargo  of  coals,  to  be  brought  and 
taken  from  alongside,  at  merchant's  risk  and  ex- 
pense, and,  being  so  loaded,  should  therewith  pro- 
ceed to  Highbridge  or  Donball,  and  deliver  the 
same  on  being  paid  freight  at  and  after  the  rate  of 
2s.  9(2.  per  ton  of  20cwt.  in  fuU  of  all  port  charges, 
as  customary  (the  act  of  God,  &o.,  (the  customary 
risks),  always  excepted).    The  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  in  cash. 
To  be  loaded  and  discharged  with  all  possible 
dispatch,  working  days  to  be  allowed  the  said  mer- 
chants (if  not  sooner  dispatched)  for  loading  the 
ship  as  above.    Yessel  to  load  with  Chllop  and 
Gompamj,  or  Chold  and  Company,  till  end  of  Sep- 
tember, at  captain's  option ;  after  September,  all 
Goold  and  Company.    The  ship  to  have  an  abso- 
lute lien  on  cargo  for  freight,  dead  freight,  and 
demurrage.  The  ship  to  be  reported  and  cleared  at 
the  port  of  lading  by  Geo.  B.  Sully,  or  his  agent. 
Penalcy  for  non- performance  of  this  agreement, 
estimated  amount  of  freight.  It  is  understood  thai 
the  vessel  shaU^continue  at  this  rate\  and  term  until 
end  of  March  1872,  and  to  discharge  equally  at 
Dunball  and  Highbridi^e.    This  is  subjecii  to  Mr. 
William's  approval.    (Signed)  Richard  Williams, 
3rd  June  lo71.    By  authority  of  Messrs.  Bradford 
and  Sons,  George  B.  Sully  as  agent. 

Averments,  that  the  Mr.  Williams,  whose  name 
is  written  at  the  foot  of  the  said  agreement,  is  the 
defendant,  and  the  said  Messrs.  Bradford  and  Sons 
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are  the  plaintifEs,  and  the  defendant  was  the  owner 
of  the  said  ship  whereof  the  said  Captain  Gower 
was  master,  and  that  the  said  ship,  parsnant  to  the 
said  charter,  subsequently  to  the  date  thereof,  and 
until  the  month  of  Sept.  1871,  proceeded  to  the 
said  loading  berth  at  Ballo,  and  there  loaded  a 
complete  cargo  of  coals,  and  proceeded  therewith 
to  Highbridffe  or  Dunball,  and  there  delivered 
the  same,  and  during  the  said  period  subsequent 
to  the  date  of  the  said  agreement  and  charter,  and 
until  the  said  month  of  Sept.  1871,  made  divers 
successive  voyages  under  the  said  charter.    That 
all  things  were  done  necessary  to  entitle  the  plain- 
tiffs to  a  continuance  of  a  performance  by  the  said 
ship  of  the  matters  and  things  agreed  to  be  done 
thereunder,  and  upon  the  terms  therein  mentioned, 
and  that  the  plaintiffs   wore  always  ready  and 
willing  to  do  and  perform  all  things  by  the  said 
charter  required  to  be  done  by  them,  of  all  which  pre- 
mises the  defendant  had  notice.     Nevertheless  the 
said  ship  did  not,  during  the  said  period  from  the 
commencement  of  Sept.  1871,  or  at  any  time  after- 
wards, continue  to  perform  all  or  any  of  the  said 
matters  and  things  so  agreed  as  aforesaid,  &c.,  and 
the  defendant  would  not,  although  requested  so  to 
do,  permit  the  ship,  after  the  commencement  of 
Sept.  1871,  or  at  any  time  other  than  during  the 
period  subsequent  to  the  date  of  the  said  charter, 
and  until  the  said  month  of  Sept.  1871,  as  aforesaid, 
to  proceed  to  the  said  loading  berth  at  Bullo,  or  as 
near  thereto  as  he  might  safely  get,  and  there  load 
from   the  factors  of   the   said  affreighters   (the 
said  GoUop  and  Co.,  and  the  said  Goold  and  Co.), 
during  the  said  month  of  September,  and  the  said 
Groold  and  Co.,  during  the  months  following  the  said 
month  of  September,  a  full  and  complete  cargo  of 
coals,  whereby,  &o.  (allegation  of  damage  by  loss 
of  the  profits  which  would  have  accrued  to  the 
plaintiffs  from  a  continuance  of  a  performance  of 
the  charter  by  the  defendant  after  the  commence- 
ment of  Sept.  1871,  and  by  their  having  to  freight 
other  ships,  and  buy  other  coals  at  an  additional 
expense,  &o,,  &o) 

The  defendant  pleaded  several  pleas,  as  follows : 
First,  that  the  said  agreement  or  oharter-party  was 
not  made  between  the  plaintiffs  and  the  defendant 
as  alleged :  secondly,  that  the  defendant  did  not 
commit  the   said  breaches,  or  any  of  them,  as 
alleged  ;  thirdly,  exoneration  and  discharge  of  the 
defendant  from  further  performance  of  the  charter 
before  any  breach  thereof;  fourthly,  that  after  the 
commencement,  and  long  before  the  end  of  the 
said  month  of  September,  to  wit,  on  or  before  the 
7th  day  of  the  said  month,  and  before  any  breach 
of  the  said  agreement  or  charter-party  by  the  said 
defendant,  the  said  vessel  was   at  Bullo  afore- 
said, ready   to  load  according  to   the   terms  of 
the  said  agreement  or  charter-party  and  the  said 
Capt.  Gower  exercised  his  said  option  by  elect- 
ing to   load  from  the   said  Gollop  and  Co.,  of 
all  which  premises  the  plaintiffs  had  notice ;  and 
although  all  things  happened  and  all  times  elapsed 
necessary  to  entitle,  and  nothing  happened  to 
disentitle,  the  defendant  to  have  the  said  vessel 
loaded  in  the  said  month  of  September  by  the 
plaintiffs  from  or  with  the  said  Gallop  and  Co., 
yet  the  plaintiffs  were  not  ready  and  willing  to 
cause  the   said   vessel    to   be    loaded    in    the 
said   month   of   September,   or   at   any    subse- 
quent  time,   from    or   with    the    said    Gollop 
and   Co.,  according  to  the  terms  of   the  said 
agreement  or  charter-party,    but,  on  the   con- 


trary, absolutely  refused  so  to  do,  in  violation  of 
the  terms  of  the  said  agreement  or  charter-party» 
and  gave  notice  to  the  defendant  thereof ;  where- 
upon the  defendant,  as  he  lawfully  might,  refused 
further  to  perform  the  said  agreement  or  charter- 
party,  which  are  the  breaches  in  the  declaration 
alleged;    fifthly,  denying  that  the  plaintiffs  or 
the  said  factors  of  the  affreighters  were  ready 
and  willing  to  ship  ooals  on  board  the  said  vessel 
according  to  the  terms  of    the  said  charter  as 
alleged. 
Beplication  and  demurrer. 
Issue  taken  and  joined  upon  all  the  above  pleas. 
Demurrer  and  joindee  in  demurrer  to  the  tourth 
plea,  a  ground  of  demurrer  being  that  it  disclosed 
no  sufficient  grounds  wheraby  the  defendant  was 
justified  in  refusing  further  to  perform  the  agree- 
ment or  charter-party. 

The  cause  went  down  for  trial  before  the  argu- 
ment of  the  demurrer ;  and  at  the  trial  before 
Bramwell,  B.,  at  the  last  spring  assizes  at  Bristol, 
the  following  appeared  in  evidence  to  be  the  facta 
of  the  case  :•— 

The  plaintiffs  were  ooal  merchants,  and  the 
defendant  was  the  registered  owner  of  a  ooaating 
vessel  called  the  Arh,  of  120  tons  burden.  In  HLbj 
1871  an  agreement  was  come  to  between  the  plain- 
tiffs, through  their  broker  and  agent,  Mr.  G.  B. 
Sully ,and  one  Levison  Gower,  the  captain  of  the  Ark, 
subject  to  the  approval  of  the  defendant,  the  owner 
of  the  said  vessel,  that  the  Arh  should  be  exclusively 
employed  in  carrying  coals  for  the  plaintiffs, 
from  Bullo  Pill  (a  loading  place  in  the  river 
Severn,  below  Gloucester,  where  the  Forest  of  Dean 
ooal  is  shipped)  to  Highbridge  or  Dunball  (places 
of  discharge  in  the  port  of  Bridgwater)  from  the 
date  of  the  agreement  to  the  end  of  March  1872, 
at  a  freight  of  28.  9i.  per  ton,  and  the  charter- 
party  sot  out  in  the  declaration  was  aooordingly 
prepared,  and  was  then  signed  by  the  dafendant 
and  by  Mr.  Sully  on  the  part  of  the  plaintiffs. 
Between  the  22th  May  and  the  2nd  Sept.,  the 
vessel  made  seven  voyages  for  the  plaintiffs,  the 
captain  exercising  his  right  of  electing  to  load,  and 
loading,  in  every  instance,  with  Gt)llop  and  Go. 

The  plaintiffs,  it  appeared,  had  contracts  with 
both  Gollop  and  Co.,  and  Goold  and  Co.  for 
a  supply  of  a  certain  quantity  of  ooal  from 
each  of  those  firms  during  the  summer  months, 
and  in  oonseqnence  of  the  defendant's  captain 
having  exercised  his  option  of  always  loiidiog 
with  Gk>llop  and  Co,,  the  plaintiffs  had  taken 
their  stipulated  quantity  of  ooal  to  the  end 
of  August  from  Gk>llop  and  Co.  some  time  in 
the  month  of  July,  whereupon,  on  the  17th 
July,  they  wrote  to  Gollop  and  Co.  requestiufl: 
them  to  assise  the  plaintiffs  in  making  up  their 
(the  plaintiffis')  quantitv  with  GKx)ld  and  Co.,  by 
discharging  any  vessels  loading  with  Gollop  and 
Co.  that  month,  and  informing  the  captain  that 
the  plaintiffs'  quantitv  agreed  on  with  them  to  that 
time  was  already  taken.  Before,  however,  that 
letter  arrived,  the  defendant's  captain  had  taken  a 
cargo  on  board  from  Gk>llop  and  Co.,  but  the  letter 
was  shown  by  Gollop  and  Co.  to  the  oaptain,  and 
he  was  informed  by  them  that  they  could  not  load 
him  again.  In  consequence  of  that  the  captain 
wrote  as  follows  to  the  plaintiffs : 

Bullo  PIU,  July  22nd,  1871. 
MMsn.  Bradferd  and  Sons. 

Gentlemen,— I  find  that  yon  have  stopped  Oollcq[»  and 
Ck>.  sencUng  Miy  more  ooal  for  a  time,  and  Goold  is  having 
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aoiroe  any  down.  Thsre  is  Teisels  that  have  been  in 
them  witii  Goold  for  the  last  fortn^ht  still  empty.  1 
■hsn't  attempt  to  stem  there.  Unlets  yon  reply 
Monday  I  shall  consider  the  charter  hroltent  and  I  shall 
fix  elseiwhere.— Yonrs,  Ac.,  L.  Gowbb. 
The  plainbifEs  replied  to  that  letter  as  follows  : 

24th  July  1871. 
Captain  L.  Gower. 

Dear  Sir,— Tonrs  22nd  to  hand.  We  think  yon  will 
find  Messrs.  Goold  and  Co.  can  load  yon  either  best  or 
rabbles  (one  or  the  other)  qnite  as  speedily  as  Gk>llop 
and  Co.  In  fact,  Messrs.  GoUop  and  Co.,  by  their  own 
error,  have  been  sending  us  far  too  mnoh  coal,  and  we 
thiok  yon  have  not  brought  a  single  cargo  from  Messrs. 
Ooold.  However,  if  yon  cannot  get  best  or  mbble  of 
Messrs.  Groold  and  Co.,  then,  of  course,  according  to  your 
charter,  you  can  load  with  Gallop  and  Co.,  and  this 
letter  to  Gollop,  when  they  see  it,  will  explain,  and  they 
will  load  you.  Please  note,  if  you  can  get  either  best  or 
rubble  of  Goold  and  Co.,  and  in  face  of  this  load  with 
Gollop  and  Co.,  we  shall  not  pay  for  it.— Tours,  &q., 
Bbadfokd  and  Sons. 

By  the  same  post  (24th  Jaly)  the  plaintiffs 
wrote  also  to  Gbllop  and  Go.  oomplaining  cf  their 
hayin|][  declined  positively  to  load  in  a  oase 
"  where  the  charter  had  been  signed  optional  to 
yon  or  Goold,"  and  adding,  as  it  is,  if  yon  mnsb 
yoa  must,  and  we  can  pay  yon  proportionately  for 
each  month  the  quantity  as  agreed  on,  and  in  this 
way  meet  the  difficulty.  Only  load  where  charter 
gives  option,  and  in  such  cases  help  us  all  you 
can." 

Matters  went  on  through  the  month  of  August, 
the  defendant's  vessel  loading  two  cargoes  for  the 
plaintiffs  at  Gollop  and  Co.'s  in  that  month,  the 
last  of  which,  which  was  loaded  on  the  25th  Aug., 
was  discharged  at  Danball  or  Higbbridge  on  the 
2nd  Sept.  On  the  7th  Sept.  the  defendant's  vessel 
was  again  at  Bnllo,  and  on  that  same  day  the 
captain  wrote  to  Gk>llop  and  Oo.  asking  when  he 
could  have  a  cargo  of  coal  for  ihe  plaintiffs,  to 
which  on  the  8th  Sept.  Gollop  and  Oo.  replied, 
"that  tbey  would  load  him  as  soon  as  they  received 
instructions  from  the  plaintiffs,  but  that  they 
eovld  noHoad  the  defendants'  vessel,  or  any  othisr, 
wthout  theplamlWs*  (mthoriiy"  The  captain  also 
wrote  on  the  7th Sept.  to  the  plaintiffs  as  follows: 

BuUo  PiU,  7th  Sept.  1871. 
Messrs.  Bradford  and  Sons. 

The  iirX;  arrived  here  on  Saturday  night,  and  found 
Goold's  stem  over  tiiree  weeks.  Gollop  and  Co.  have  lio 
orders  for  me  to  load.  What  must  we  doP  I  have 
engaged  for  a  short  voyim ;  will  you  please  inform  me 
by  return  P— Yours,  Ac.,  L.  Gowbb. 

To  which  the  plaintiffs  replied,  on  the  9th  Sept. 
as  follows : 

In  reply  to  your  favour  of  7th  inst.,  our  cordract  with 
QoUop  and  Co.,  is  expired,  and  we  must  now  ask  you  for 
the  future  to  load  with  GK>old  and  Co. 

The  captain,  however,  declined  to  load  with 
Groold  and  Go.,  on  the  ground  that  their  stem  being 
so  heavy  his  vessel  would  be  kept  waitmg  for 
probably  two  or  three  weeks  before  her  turn  came, 
and  the  defendants  thereupon  elected  to  rescind 
the  contract,  and  to  treat  the  matter  as  at  an.  end. 
The  plaintiffs  thereupon  brought  this  action 
against  the  defendant  for  breach  of  contract  in 
not  continuing  to  perform  his  contract  by  loading 
with  Gollop  and  Go.,  or  Goold  and  Go.,  during  the 
month  of  September,  or  with  Goold  and  Go.  after 
that  month ;  and  at  the  trial  on  proof  of  the  above 
facts,  and  the  correspondence  being  put  in,  a  verdict 
for  the  plaintiffs  for  401.  was  taken,  and  leave  was 
reserved  for  the  defendant  to  move  to  set  that 
verdict  aside,  axid  to  enter  a  verdict  for  the  defen* 


dant,  on  the  ground  that  the  defendant's  third 
fourth  and  fifth  pleas  were  proved  at  the  trial,  and 
were  an  answer  to  the  action,  and  a  rule  to  that 
effect  having  been  obtained  by  H,  T,  Oole,  Q.G.  on 
the  part  of  the  defendant,  the  same  now  came  on 
to  be  argued  together  with  the  demurrer  to  the 
fourth  plea. 

Points  for  argument  on  the  part  of  the  plaintiffs 
on  the  demurrer: — First,  that  the  fourth  plea  does 
not  allege  any  matters  which  constitute  such  a 
breach  of  contract  or  non-performance  on  the  part 
of  the  plaintiffs  as  would  entitle  the  defendant  to 
refuse  to  perform  the  agreement  or  charter-party ; 
secondly,  that  the  plaintiffs  not  being  ready  and 
willing  to  cause  the  said  vessel  to  be  loaded  in  the 
month  of  September  from  or  with  the  said  Gollop 
and  Go.,  and  their  refusal  so  todo,  was  not  aground 
entitling  the  defendant  to  refuse  further  to  perform 
the  agreement  or  charter-party ;  thirdly,  that  the 
plaintiffs  not  being  ready  and  willing  to  cause  the 
vessel  to  be  loaded  at  any  time  subsequent  to  the 
month  of  September  from  or  with  Gollop  and  Go., 
and  their  refusal  so  to  do  was  not  in  violation  of 
the  terms  of  the  agreement  or  charter-party,  or 
a  ground  entitling  the  defendant  to  refuse  further 
to  perform  it. 

The  defendant's  points  for  argument: — First, 
that  the  fourth  plea  is  good  in  substance;  secondly, 
that  it  discloses  sufficient  grounds  to  justify  the 
defendant  in  not  further  performing  the  terms  of 
the  said  charter-party,  and  in  treating  the  said 
charter-party  as  at  an  end ;  thirdly,  that  having 
regard  to  the  nature  of  the  charter-party,  and  of 
the  voyage  to  be  made  thereunder,  as  in  the  decla- 
ration alleged,  the  defendant  w^s  justified  in  re- 
fusing to  continue  performance  of  the  term  of  the 
said  charter-party  under  the  circumstances  stated 
in  the  fourth  plea. 

Lopes,  Q.G.,  and  A.  B.  Poole  now  appeared  to 
show  cause  against  the  rule,  and  to  argue  the 
demurrer  on  the  part  of  the  plaintiffs. — The  plea  is 
bad,  and  no  answer  to  the  plaintiffs'  action.  The 
defendant  was  not  entitlcMl,  under  the  circum- 
stances disclosed  by  the  evidence,  and  in  the  cor- 
respondence to  rescind  the  contract  and  treat  the 
charter-party  as  at  an  end,  nor  does  the  plea  show 
such  a  breach  or  non-performance  by  the  plaintiff  as 
entitled  the  defendant  to  refuse  further  to  perform 
his  agreement.  The |>nnc^^  laid  down  in  the  cases 
of  Weaver  v.  Seseions  (6  Taunt.  154),  and  Franklin 
V.  Miller  (4  A.  <&  E.  599),  apply  distinctly  to  thp 
present  case,  and  show  that  a  partial  failure  of 
performance  of  their  contract  by  the  plaintiffs  did 
not  authorise  the  rescission  by  the  defendant  of 
the  whole  contract.  In  TFeover  v.  Sessions  the 
defendant,  the  lessee  of  a  public  bouse,  covenanted 
to  buy  of  his  lessor  (the  plaintiff)  all  the  malt  he 
should  brew  into  ale  or  beer,  or  otherwise  use 
therein,  and  the  lessor  covenanted  to  deliver  on 
request  sufficient  good,  well  dried,  marketable 
malt,  and  at  a  marketable  price,  for  the  use  of  the 
defendant  in  the  demised  premises,  but,  if  tho 
plaintiff  should  neglect  to  do  so,  the  defendant 
might  purchase  of  any  others;  and  in  an  action  for 
buying  malt  of  others,  a  plea  that  the  plaintiff  for 
a  long  time  would  not  deliver  good  malt,  but 
delivered  divers  quantities  of  bad  malt,  whereby 
the  defendant  was  in  danger  of  losing  his  custom, 
and  therefore  bought  miut  of  others,  was  held  ill 
on  demurrer,  and  Gibbs,  G.J.^  in  his  judgment 
there  said :  "  If  we  were  to  hold  this  plea  suffi- 
cient we  must  decide  that  a  single  breach  by  the 
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iesBor  woold  release  the  covenaDt  of  the  lessee. 
The  defendant  may  sue  to  recover  compensation  in 
damages."  Franklin  v.  Miller  (uhi  sup)  shows 
that  the  defendant  bere  had  no  right  to  treat  the 
contract  as  rescinded;  (See  per  Lord  Denman, 
0. J.,  at  p.  604,  of  4  A.  <&  E.,  and  the  reference  by 
his  Lordship  to  the  judgment  of  Fatteson,  J.,  in 
Withprs  V.  Reynolds,  2  B.  A  Ad.  882.)  In  Franklin 
y.  Miller,  too,  Littledale,  J.,  said  :  *'  It  is  a  clearly 
recop:ni8ed  principle  that  if  there  is  only  a  partial 
failnre  of  performance  by  a  party  to  a  contract,  for 
which  there  may  be  a  compensation  in  damages, 
the  contract  is  not  pat  an  end  to."  That,  it  is 
submitted,  is  very  strongly  in  favour  of  the  plaintiffs 
here.  The  rule  was  well  laid  down  by  Lord  Mans- 
field, C.  J.,  in  the  case  of  Boone  v.  Eyre  (2  W.  Bl. 
131 4,  n.  t;  1  H.Bl.  254-273,  n.  a)  where  bis  Lordship 
said,"  The  diptinction  is  very  clear;  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other  ;  but  where  they  go  only  to 
a  part,  and  where  a  breach  may  be  paid  for  in 
damages,  then  the  defendant  has  a  remedy  on  his 
covenant,  and  shell  not  plead  it  as  a  condition 
precedent."  And  Littledale,  J.,  in  Franklin  v. 
Miller  {ubi  stvp.),  after  referring  to  that  rule  of 
Lord  Mansfield's,  goes  on,  *'  So  here  it  cannot  be 
contended  that,  if  in  any  one  week  the  sovereign 
had  been  unpaid,  that  default  would  put  an  end 
to  a  contract  made  up  of  several  stipulations, 
some  of  which  have  beeil  executed."  The 
present  contract  answers  that  description  pre- 
cisely. See  also  per  Lord  Ellenborough,  C.  J., 
in  Ritchie  v.  Atkinson  (10  East,  295).  If  carefully 
looked  at,  the  case  of  Withers  v,  Reynolds  (2  B.  & 
Ad.  882 ;  1  L.  J..  N.S.,  30,  K.B.),  is  in  the  plaintiffs' 
favour.  There  the  defendant  agreed  to  supply  the 
plaintiff  with  straw,  delivered  at  his  premises  at 
the  rate  of  three  loads  a  fortnight,  during  a  speoi- 
fied  time,  and  the  plaintiff  agreed  to  pay  358.  for 
each  load  so  delivered  during  the  said  period. 
After  several  loads  bad  been  delivered,  the  plaintiff 
refused  to  pay  for  the  last  load  delivered,  and 
claimed  to  keep  one  payment  always  in  arrear ;  and 
it  was  held  that,  as  each  load  was  to  be  paid  for  on 
delivery,  the  defendant,  on  the  plaintiffs'  refusal  so 
to  pay,  was  not  bound  to  send  any  more  straw.  The 
ground  of  the  decision  in  that  case  was,  that  there 
was  an  entire  alteration  of  the  contract  from  a  ca^h 
to  a  credit  transaction,  and  so  the  contract  was 
frustrated.  That  clearly  appears  iVom  the  judg- 
ments of  Lord  Denman,  U.J.,  and  Parke  and 
Taunton,  J.T.  ;  and  Patteson,  J.,  there  took  a  dis- 
tinction, which  is  in  the  present  plaintiffs'  favour. 
He  said,  "  If  the  plaintiff  had  merely  failed  to  pay 
for  any  particular  load,  that,  of  itself,  might  not 
have  been  an  excuse  to  the  defendant  for  deliver- 
ing no  more  straw;  but  the  plaintiff  expressly 
refuses  to  pay  for  the  loads  as  delivered,  the  defen- 
dant, therefore,  is  not  liable  for  ceasing  to  perform 
his  part  of  th«  contract."  TPioott,  B.— Is  not  that 
the  case  here  P  The  defendant  was  entitled  to  the 
freight  at  the  end  of  each  voyage.]  If  at  the  end 
of  any  particular  voyage  we  had  declined  to  pay 
for  that  voyage,  that  would  not  have  amounted  to 
or  justified  a  rescission  ;  but  if  we  bad  said  we  will 
keep  a  month's  freight  In  hand,  that  would  have 
come  within  Patteson,  J.'s  distinction.  Unless  what 
the  plaintiffs  did  frustrated  the  entire  contract, and 
went  to  the  whole  consideration,  the  defendant  is 
not  justified  in  considering  the  oontraot  at  an  end 
and  in  rescinding  it  i  (Tarrahoehia  v.  Hiehie  and 


another,  1 H.  <%;  N.  183;  26  L.  J.  26  Ex.),  and  see  par- 
ticularly the  judgments  of  Pollock,  C.B.  and  Martin, 
C.  in  that  case.  But  here,  what  the  plaintiffs  did 
amounted  at  most  to  &  partial  breach  only  on  their 
part.  The  default  to  load  was  temporary  only,  and 
similar  to  a  default  in  payment  of  freight  on  some 
one  particular  oooasion.  It  was  a  subsidiary  and 
subordinate  consideration,  and  was  such  a  breach 
as  was  matter  for  an  action  for  compensation  in 
damages.  Again,  a  contract  cannot  be  rescinded 
by  one  party  for  the  default  of  the  other,  unless 
both  can  be  put  in  staf.u  quo  as  before  the  con- 
tract, which  cannot  be  done  here.  Hunt  v.  SUk 
5  East,  449.  In  Seeger  v.  Duthie  and  others, 
in  error  from  the  Common  Pleas  (1  Mar.  Law 
Oas.  0.  8.  3;  3  L.  T.  Rep.  N.  S.  478;  8  0.  B., 
N.  S.  72;  30  L.  J.  65,  C.  P.),  Martin,  B., 
in  his  judgment,  refers  to  the  rule  laid 
down  in  Ab&>tt  on  Shipping  (at  p.  266,  8th 
edit.;  ib.  p.  221,  11th  edit.)  for  determining 
whether  a  particular  covenant  by  one  party  was  a 
condition  precedent,  or  an  independent  oovenant^ 
and  quoted  from  the  judgment  of  Tmdal,  0.  J., 
in  the  case  of  Stavers  v.  Curling  and  another, 
(3Bing.  N.  0.  355  ;  3  Scott  74^;  6  L.  J.,  N.  S., 
41,  C.  P.),  that "  the  rule  has  been  established  by  a 
long  series  of  decisions  in  modern  times,  that  the 
question  whether  covenants  are  to  be  hold  dependent 
or  independent  of  each  other,  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties,  as  it 
appears  on  the  instrument,  and  by  the  application 
of  common  sense  to  each  particular  case ;  to  which 
intention,  when  once  discovered,  all  technical  forms 
of  expression  must  give  way."  [Martik,  B. — ^Thatis 
exactly  my  view  now.  The  meaning  and  substance 
of  this  contract  is  that  the  defendant  was  to  be  em- 
ployed continuously  in  earning  freight  with  his 
small  vessel  at  28.  9a.  per  ton.  It  is  like  the  case  of 
Hoare  v.  Rennie  (5  H.  &  N.  19 ;  29  L.  J.  73,  Ex. ; 
1  L.  T.  Bep.  N.  S.  104),  and  the  defendant  was 
entitled  to  consider  the  oontraot  at  an  end.]  Your 
Lordship  leaves  out  this,  that  he  might  have 
brought  an  action.  [Martin,  B. — But  the  damages 
he  would  have  recovered  would  not  be  equivalent 
to  the  oontinuous  earning  of  freight.]  Jonassohn 
and  another  v.  Young  (4  B.  &  S.  296 ;  32  L.  J.  385, 
Q.  B.)  is  a  strong  case  in  the  plaintiffs'  favour. 
The  defendant  here  must  go  the  length  put  by 
Orompton,  J.  in  his  judgment  in  that  case.  The 
fact  of  detaining  the  vessel  an  unreasonable  time 
was  no  ground  of  the  decision  there  : 

Camphell  v.  Jones,  6  T.  E.  57 ; 

Havelock  v.  Oeddes,  10  East,  555-62,  were  also  cited. 

Then  with  respect  to  the  rule  for  entering  the  ver* 
diet,  it  is  submitted  that  the  defendant's  pleas  were 
not  proved.  There  was  no  refusal  by  the  plaintiffs. 
GoUop  &  Co.  merely  said,  **  We  cannot  load  you 
now,  we  must  wait  for  authority."  The  defendant 
was  asked  to  load  with  Gkx>ld  and  Go.,  and  not  with 
Gk>llop,  but  the  plaintiffs  never  refused,  nor  were 
they  unready.  The  defendant  should  have  gone  to 
Gollop  and  Co.,  and  remained]  there.  [Pigott,  B  , 
refers  to  the  plaintiffs*  letter  telling  the  captain 
that  their  contract  with  Gollop  and  Go.  was  at  an 
end.]  The  evidence  showed  no  exoneration  and 
discharge  of  the  defendant's  further  performance 
of  his  contract. 

E.  T,  Oole,  Q.C.  and  A.  Charles,  for  the  defen- 
dant, oontra,  were  not  called  on. 

Martik,  B. — I  can  say  no  more  than  I  have 
already  expressed  in  the  course  of  the  argument. 
The  rules  regarding  the  constmotion  of  oovenante 
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whether  they  are  or  not  to  be  oonstraed  as  condi- 
tions precedent,  and  as  to  what  covenants  are 
independent  and  what  dependent^  and  whether  the 
covenant  goes  only  to  a  pari  of  the  consideration 
on  both  sides,  so  that  a  breach  of  it  may  be  paid 
for  in  damages,  and  an  action  be  maintained  ror  a 
breach  on  the  part  of  the  defendant,  without  aver- 
ring performance  in  the  declaration,  or  whether  the 
mntnal  covenants  go  to  the  whole  consideration,  and 
so  are  mntnal  conditions  rendering  an  averment  of 
performance  necessary,  will  be  found  fnlly  and 
Incidly  laid  down  in  Mr.  Serjt.  William's  note  (4) 
to  the  case  of  Pordage  v.  OoU  (1  Wms.  Sannd. 
3191,  at  pp.  320a  to  320c.),  and  also  by 
Lord  Tenterden,  in  his  book,  Abbott  on  the 
Law  of  Merchant  Ships  and  Seamen,  where  his 
lordship,  at  page  226, 8th  edit.,  and  page  221, 11th 
edit.,  says — "  Whether  or  not  a  particular  covenant 
by  one  part^  be  a  oondition  precedent,  the  breach 
ox  which  will  dispense  with  the  performance  of 
the  contract  by  the  other,  or  an  independent  cove- 
nant, is  a  question  to  be  determined  according  to 
the  fair  intention  of  the  parties,  to  be  collected 
from  the  language  employed  by  them :  {Havelook 
V.  Qeddes,  lo  East,  555).  An  intention  to  make 
any  particular  stipulation  precedent  should  be 
clearly  and  unambis  uously  expressed.  The  general 
rule  (in  the  words  of  Lord  Ellenborongh  in  David- 
mm  V.  Qwynne,  12  East,  381)  is  that,  unless  the 
non-performance  alleged  in  breach  of  the  contract 
goefi  to  the  whole  root  and  consideration  of  it, 
the  covenant  broken  is  not  to  be  considered  a 
oondition  precedent,  but  as  a  distinct  covenant, 
for  the  breach  of  which  the  party  may  be  com- 
pensated in  damages."  Now,  contracts  are  so 
infinite  in  number,  and  in  their  subject  and 
character,  are  coached  in  such  an  endless  variety 
of  terms,  and  embrace  such  a  multitude  of 
ever-differing  circumstances,  that  it  is  quite 
impossible  to  argue  from  one  contract  to  another. 
It  is,  I  think,  unfortunate  and  unapt  to  apply  the 
phrase  "  condition  precedent "  to  the  case  of  a  con- 
tract like  that  in  the  present  case.  We  most  look 
at  the  contract  itself,  its  substance  and  nature, 
and,  as  was  sud  by  Pindal,  G.J.,  in  Stovers  v. 
Curling  (vhi  sup,),  apply  our  common  sense  to  its 
construction,  in  order  to  ascertain  the  intention 
and  meaning  of  the  parties,  as  appearing  on  the  &oe 
of  the  instrument  itself.  Now,  it  is  plain  that  the 
object  of  the  defendant  here,  and  the  intension  of 
both  parties,  was  that  the  defendant's  vessel  should 
be  ooncinuonsly  employed  from  the  date  of  the 
contract  in  May  1871  to  the  month  of  March  in 
the  following  year,  in  earning  freight  upon  the 
coals  loaded  for  the  plaintiffs  at  the  rate  of  2s.  9d. 
per  ton,  to  be  paid  in  cash  on  the  unloading  and 
delivery  of  each  cargo.  The  cessation  or  interrup- 
tion of  the  performance  of  the  contract  on  the 
plaintiffs'  part  for  a  month  would  therefore,  to 
a  person  in  the  defendant's  small  way,  be  a  very 
serious  matter,  and  one  for  which  any  damages  he 
might  recover  in  an  action  for  breach  of  cove- 
nant would  not  be  a  compensation  equivalent  to 
the  regular  and  continuous  payments  of  freight. 
When,  therefore,  he  found  that  he  would  not  be 
able  to  get  his  vessel  loaded  during  the  whole  of 
the  month  of  September,  he  was  entitled  to  elect 
to  put  an  end  to  the  contract  altogether.  The 
case  of  Hoare  and  others  v.  Bennie  and  another 
(5  H.&N.  19;  29  L.  J.  73,  Ex;  1  L.  T.  Eep.  N.  S, 
104)  is  an  authority  in  favour  of  that  view  of  the 
matter,  and  WOhera  v.  Reynolds  <2  B.  ^  Ad.  882) 


is  also  in  point  to  the  same  effect  On  the  au- 
thority of  these  cases,  I  think  that  this  plea  is 
a  good  plea.  I  was,  I  confess,  at  the  outset  rather 
disposed  to  agree  with  Mr.  Lopes,  but,  on  further 
consideration  during  the  course  of  the  argument, 
I  have  come  to  the  conclusion  that  the  plea  is 
good,  and  famishes  an  answer  to  the  plaintiffs* 
action.  The  plea  being  good,  it  is  only  necessary 
to  say  that  it  was  proved  at  the  trial,  and  that, 
therefore,  the  defendant's  rule  to  enter  the  verdict 
for  him  will  be  made  absolute. 

Bramwbll,  B. — 1  am  of  the  same  opinion,  and, 
beyond  saying  that  1  think  the  plea  demurred  to 
is  a  good  plea,  I  have  very  little  to  add.    The 
parties  here  agree  to  a  continuing  contract,  and 
then   the  plaintiffs,  having  contracted  with  the 
defendant  that  they  would  continually  load  him, 
declined  for  a  whole  month  to  load  him  at  all. 
What  then  was  the  defendant  to  do  under  such  a  state 
of  things,  or  what  could  he  do  other  than  that  which 
he  did  P  No  man  has  a  right  to  put  another  person, 
with  whom  he  has  entered  into  a  contract  of  this 
kind,  in  such  a  position  as  the  plaintiffs,  by  re- 
fusing to  load  his  vessel  during  the  month  of  Sept., 
placed  this  defendant  here.    The  observations  of 
Pollock,  C.B.,  in  delivering  his  judgment  in  the 
case  of  Hoare  v.  Rennie  (uhi  sup,)  are  in  point, 
and  very  applicable  to  the  present  case,  as  showing 
that  it  really  does  not  turn  upon  any  qaestion  of 
condition  precedent,  but  that  the  question  really 
is  whether,  where  a  man  who  is  bound  to  perform 
his  part  of  a  contract  does  not  do  so,  he  can 
enforce  the  contract    against    the   other    party. 
Suppose  the  plaintiffs  in  this  case  had  said  to  the 
defendant,  '*  We  won't  load  you  at  all  until  January 
next,"  and   the  defendant  had    thereupon    said, 
"  Yery  well,  then  1  must  do  the  best  i  can,  and 
get  other  employment  for  my  vessel,"  would  the 
plaintiffs  in  that  case  have  been  entitled  to  say, 
''  No,  yon  must  not  do  that,  you  must  wait,  keep- 
ing your  vessel  idle,  and  you  can  bring  your 
action  against  us  to  recover  damages,  as  a  com- 
pensation for  the  loss  sustained  by  you  in  being 
unemployed  during  all  those  months"?    Surely 
not.    The  defendant  would  have  a  right,  on  the 
plaintiffs'  refusing  to  load  him,  to  do  the  best 
he    could    with   his  ship  during   the    interval^ 
not  only  for  his  own  benefit,  but  also  in  order 
to  reduce  the  amount  ol  damages  payable  by 
the    plaintiffs;    and    if   he    might   do    so    for 
the    interval,    he    might   go   on  for   a   longer 
time,  until  the  expiration  of  the  contract  term 
in  March,  or  longer.    Suppose  again,  a  charter 
entered  into  between  a  charterer  and  a  shipowner 
for   an   outward   and   homeward   voyage  from 
London  to  Calcutta  and  back,  and  then  the  char- 
terer sars,  *'  I  will  not  load  you  for  the  outward 
voyage,  bat  you  shall  be  ready  at  Calcutta  to  take 
in  a  cargo  for  the  homeward  voyage ;"  would  the 
shipowner  be  liable,   under  such  circumstances, 
to  an  action  at  the  charterer's  suit,  because  lie 
did  not  sail  out  to  Calcutta,  and  find  himself  there 
ready  to  perform  the  homeward  part  of  the  con* 
tract  P — The  conduct  of  the  plaintiffs  in  the  pre- 
sent case  was  such^as  to  justify  the  defendanc  in 
saying  to  them,  "You  won't  go  on  with  your 
contract  for  a  certain  time,  and  so  I  am  entitled 
to  treat  the  whole  matter  as  at  an  end,  and  to 
rescind  the  contracL"     On  these  grounds  I  think 
the  judgment  of  the  court  on  the  demurrer  should 
be  in  favour  of  the  defendant,  and  I  also  agree 
that  the  rule  should  be  made  absolnte.^^^  t 
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PiGOTT,  B. — I  am  of  the  same  opinioD.  I  think 
that  the  present  case  is  not  one  of  a  partial  breach 
of  contract,  but  that,  on  the  contrary,  the  breach 
of  it  on  the  part  of  the  plaintiffs  goes  to  the 
root  and  whole  connderation  of  the  agreement; 
and  if  that  be  so,  then  the  defendant  was  entitled 
to  throw  it  np  altogether.  In  order  to  ascertain 
whether  it  does  so  go  to  the  root  of  the  matter, 
we  mast  look  at  the  nature  and  substance  of  the 
contract  between  the  parties.  Now,  clearly,  the 
defendant  intended  to  have  his  ship  employed 
constantly  and  continuously  from  May  1871  to 
March  1872,  and  that  as  my  brother  Martin  has 
observed,  was  the  contract  between  him  and  the 
plaintiffs ;  so  that  when  the  plaintiffs  told  him  that 
they  would  not  employ  him  during  all  September, 
he  was  entitled  to  consider  the  contract  at  an  end, 
and  to  look  about  for  other  employment  for  his 
vessel.  I  do  not  think  that  an  action  for  damages 
would  have  put  him  at  all  in  the  same  position. 
Judgment  for  the  defendcmt  on  the  dumwrer, 
and  ride  ahsolute  to  enter  the  verdict  for  him. 

Attorneys  for  the  plaintiffs,  Torr, /ancwai/,  and 
Tagart,  agents  for  Garalake  and  Barham,  Bridg- 
water. 

Attorneys  for  the  defendant.  Vizard,  Crowder, 
and    Anstie,   agents    for    Kearsey  and  Parsons, 

Stroud. 

_  * 

OOUBT  OF  ADMZ&ALTT  (IBSLJUTO). 
Beported  by  Olitxb  J.  Bubkx,  Esq.,  Buiister-ftt.lAw. 

May  22  and  29, 1872. 
The  Secbet. 

Collision  between  a  vessel  under  way  and  a  vessel 
incapahle  of  moving — General  aHlegation  of 
negligence  in  plaintiff's  petition — Inevitable  ac» 
oident. 

The  plaintiff  hy  his  petition  alUaed  thai  the  schooner 
Secret  entered  the  Arklow  narhour  under  fuU 
canvas,  and  ran  into  and  sank  the  stem  of  the 
schooner  Industry,  which  was  then  inoored  fast 
within  the  harbour. 

The  I7th  article  of  the  petition  having  alleaed,  in 
general  terms,  that  the  collision  was  altogether  the 
fault  of  the  Secret,  and  was  caused  by  the  reckless- 
ness,  carelessness,  and  mismanagemeni  of  those 
on  board  of  her,  and  not  caused  by  anything  done 
or  left  undone  by  those  on  board  of  the  Industry, 
concluded  with  charging  one  specific  a^t  of  negU' 
genee  only,  "thai  the  said  collision  was  further 
occasioned  by  the  want  of  any  sufficient  look-out  on 
board  the  Secret." 

Semble,  that  the  established  rule,  which  requires  a 
plaintiff  in  a  cause  of  damage  to  state  with  reason^ 
able  certainty  the  instances  of  neglect  on  which  he 
intends  to  rely,  and  if  he  relies  on  a  breach  of  a 
statutory  rule  of  navigation,  that  he  should 
specifically  plead  thai  the  act  done  or  not  done  was 
%n  violation  of  that  particular  rule,  does  not  apply 
to  a  case  where  one  vessel  is  under  way  and  the 
other  incapahle  of  moving. 
Where  the  petition  stales  such  facts  on  the  part  of 
the  plaintiff,  as  if  proved  or  admitted,  woxdd  lead 
to  the  conclusion  thai  the  vessel  charged  with  the 
collision  was  to  blame,  it  is  then  rcUher  for  the 
defendant  to  show  what  has  been  done  than  for 
the  plainHff  to  show  what  might  have  been 
cbvoided. 

Inevitdbleaeddmtiswherethe  collision  couldnothave 


been  prevented  by  proper  care  and  seamanship  in 
the  particular  circumstances  of  the  case. 
A  defendant,  in  order,  to  support  a  defence  of  in- 
evitable accident,  is  bound  to  show  that  every- 
thing ordinary  and  usual  was  done  which  could 
and  ought  to  hoAse  been  done  to  OMnd  a  collision. 
The  facts  and  the  arguments  of  counsel  are  fully 
stated  in  the  judgment  of  the  court. 

Elrington,  Q.cT  and  Oorrigan  appeared  for  the 
plaintiff. 

Todd,  Q.C.  and  Boyd,  were  for  the  defendant. 
TowNSBKD,  J. — ^The  plaintiffs  in  this  case,  Messrs. 
Gkorge  Keen  and  James  Tyrrell,  of  Arklow,  owners 
of  the  schooner  Industry,  of  Dublin,  seek  to  re- 
cover damages,  actual  and  consequential,  amount- 
ing in  all  to  the  sum  of  952.  6«.  for  injury  done  to 
that  vessel  by  the  schooner  Secret,  of  Dublin, 
John  Byrne,  master,  in  a  collision  which  occurred 
on  the  12th  Jan.  last  in  Arklow  Harbour.    Both 
those  vessels  had  arrived  on  the  previous  night  at 
Arklow  Beads,    each   laden  with  a   cargo,  and 
anchored  there  to  await  daylight  and  the  morning 
tide  to  enter  the  harbour.     Two  other  cimilar 
vessels  were  in  company.    The  harbour  is  merely 
a  narrow  inlet  at  the  north  of  the  Biver  Avooa. 
On  each  side  of  the  creek,  which  runs  nearly  east 
and  west,  a  pier  has  been  constructed,  one  to  the 
northward,  ianother  to  the  southward,  the  river 
flowing  between  the  piers,  and  producing  a  current 
outward,  varying  in  strength  according  to  the 
time  of  tide,  and  the  quantity  of  water  in  the 
river.    The  flood  deadens,  but  does  not  stop  it ;  in 
winter,  and  during  the  floods  in  the  river,  the 
current  always  sets  towards  the  sea.    The  distanoe 
between  the  pier  heads,  is  about  fifty  yards,  but 
the  harbour  widens  a  little  within  soon  after  the 
entrance  has  been  passed.     A  bar  crosses  the 
entrance  close  to  the  pier  heads;  the  channel 
between  the  piers  is  about  a  foot  deeper  on  the 
south  side  of  the  mid  line  than  it  is  towards  the 
north  pier.  Close  to  the  south  pier  there  are  about 
lift,  or  12ft.  of  water  at  very  high  tide,  there  are 
from  lOfb.  to  lO^f t,  or  thereabouts  in  the  centre, 
and  something  about  Oft.  or  9^ft.  to  the  north  pi^ 
at  high- water  springs.    A  sand  and  gravel  bank 
has  been  formed  along  the  south  pier,  extending 
about  l^ft.  from  it,  which  prevents  the  smi^ 
vessels    which    frequent   the   pier    from   lying 
exactly   alongside  the  wall,  but  they  may    be 
loaded  and  discharged  by  a  plank.  It  is  not  usual 
to  discharge  vessels  at  the  place  where  the  colli- 
sion occurred,  which  is  about  200  yards  from  the 
south  pier  head,  unless  in  summer  time,  or  whoi 
they  cannot  go  further  up.     On  the  12th  Jan. 
before  either  of  the  colliding  vessels  had  entered 
the  harbour,  a  vessel   called   the  Brothers  was 
laying  there,  dose  by  the  place  I  have  mentioned, 
or  alK>ut  200  yards  from  the  entrance,  moored 
with  her  head  up  the  stream,  with  a  chain  on  each 
bow,  and  a  rope  on  the  port  quarter,  the  port 
chain  and  rope  being  made  fast  to  the  south  wall, 
the  starboard  chain  to  the  north  pier ;  but  it  lay 
on  the  bottom,  there  being  no  strain  on  it.    The 
Brothers  being  lif^ht,  drew  but  about  seven  feet, 
and  therefore  lay  afloat,  for  all  agree  that  there 
was  a  greater  depth  than  that,  at  the  time  in  ques- 
tion, near  the  central  line;  although  there  is  a 
great  discrepancy  in  the  statements  and  estimates 
of  the  witnesses,  and  unfortunately  the  times,  dis- 
tances, and  depths  are  almost  all  matter  of  estima- 
tion.   We  cannot,  therefore,  be  surprised  at  the 
want  of  preoisioB  and  aocuraoy  remarkable  in  the 
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case.  It  seems  that  after  daylight,  aboat  7.30  9,.m. 
or  possibly  somewhat  later,  the  Minnie  entered 
the  oreek :  it  was  then  mnoh  more  than  half-flood, 
for,  according  to  the  Admiralty  chart,  it  being  two 
days  after  new  moon  it  could  not  have  been  high 
water  until  ten  o'clock,  and  Byrne,  the  master  of 
the  Secret  says  it  was  high  water  at  the  hoar  of 
10.30.  Mr.  James  Tyrrell  made  it  about  high 
water  at  half-past  eight  o'clock,  when  the  Indwtry 
got  in,  but  as  the  tide  was  high  aod  certainly 
slack,  he  may  have  been  mistaken.  The  Minnie 
got  into  some  difficulty  on  the  North  Pier, 
but  wan  extricated  af^  a  delay  of  about  twenty 
minutes,  and  was  warped  up  to  a  place  something 
about  30  yards  astern  of  the  Brothers,  but  nearer 
to  the  pier.  A  hobbler  boat  which  supplies 
local  pilot  boats,  and  occasional  assistance  to 
vessels  ^^omins  into  the  place,  then  went  to 
the  Secret  and  the  Industry,  and  placed  a  pilot 
on  board  each  vessel— not  a  regular  pilot,  but  a 
person  of  skill  and  local  knowledge,  and  able  to 
act  in  that  capacity.  This  was,  it  seems,  between 
half- past  seven  and  eight  o'clock,  perhaps  some- 
what later;  the  wpter  was  quite  smooth,  the  wind 
SSW.,  freshening,  not,  as  alleged  in  the  defen- 
dants' preliminary  act,  a  strong  gale,  but  a  fresh 
sailing  breeze,  to  which  the  schooners  were  well 
able  to  carry  sail.  The  Secret  had  amain  topmast 
stay  sail.  The  plaintiff,  Mr.  James  Tyrrell,  him- 
self a  seafaring  man,  was  placed  at  the  Industry's 
helm.  The  tide  was  peculiarly  high,  although,  as 
I  have  stated,  it  still  wanted  more  than  an  hoar  of 
high  water.  The  Industry  crossed  the  bar  before 
the  Secret,  which  was  still  outside,  but  under  way. 
The  Industry  passed  close  to  the  Minnie,  and  was 
run  aa  round  ahead  of  her  between  the  south  |)ier 
and  the  port  quarter  of  the  Brothers,  carrying 
away  at  the  same  time  the  port  stem-post  of  the 
BrotkerSfhnt  doing  no  further  damage,  and,  having 
struck  the  bank  formed  along  the  south  pier,  she 
lay  not  parallel  to  the  pier,  but,  making  an  angle 
with  it,  her  bow  being  7ft.  and  her  Bt&m  13ft.  or 
14ft.  distant  from  the  wall.  The  broken  ends  of  the 
stem-post  were  then  bent  together  by  thelndu8try*8 
crew,  and  her  rope  passed  from  her  own  quarter 
to  the  wall  about  twenty  or  twenty-five  minutes 
aftnwards — less  than  that  time  according  to  some. 
The  Secret  came  in  under  all  her  canvass  but  her 
fore  stay-sail  and  gaff-top,  and  altboagh  her  helm 
was  ported  when  she  had  got  inside  the  pier 
head,  and  although  her  anchor  was  let  go  when 
she  got  close  to  the  Minnie,  she,  nevertheless, 
ran  into  the  stem  of  the  Ind/ustry,  doing  con- 
siderable damage.  The  case  of  the  Secret,  as  set 
forth  in  her  answer  (7th  article)  is  that  on 
approaching  the  part  of  the  river  where  the 
Brothers  and  the  Industry  were  lying,  it  was  unex- 
pectedly found  that  the  passage  was  completely 
obstructed  by  the  said  vessels ;  that  thoagh  her 
approach  must  have  been  &een,  nothing '  effective 
was  done,  either  on  board  the  Industry  or  the 
Brothers  to  remove  the  obstruction,  or  make  a 
passage  to  the  Secret  I  may  here  observe  that  at 
the  time  the  Industry  was  agronnd,  the  Brothers* 
crew  were  ail  absent;  then  the  Industry  came 
in,  and  although  they  returned  soon  after,  it  is 
not  clear  that  they  had  done  so  before  the  arrival 
d  the  Secret,  The  eighth  article  of  the  Secret* a 
answer  asserts  that  immediately  when  those  on 
board  the  Secret  perceived  that  the  passage  was 
blocked,  and  that  nothing  was  done  to  make  a 
passage  for  her,  and  it  became  manifest  that  there 


was  danger  of  a  collision,  everything  was  done 
that  could  or  ought  to  have  been  done  on  board 
the  Secret,  to,  if  possible  avoid,  and  at  all  events 
to  lessen,  the  force  of  the  collision ;  her  anchor  was 
let  go,  and  her  sails  were  as  far  as  was  practicable 
hauled  down  or  lowered ;  but,  notwithstanding,  the 
Secret  struck  the  Indtistry,  doing  her  but  triflins 
damage.  The  defendant's  counsel  have  commented 
with  some  severity  on  the  petition,  and  contended, 
that  as  it  was  not  charged  that  the  collision  had 
been  the  result  of  carrying  too  much  sail,  or  not 
having  ported  the  Secret's  helm,  the  carelessness 
and  negligence  to  which  it  attributes  the  colli- 
sion must  be  taken  in  conjunction  vrith  the 
only  specific  act  of  negligence  charged,  namely, 
not  having  a  sufficient  look-out.  The  seven- 
teenth article  of  the  petition,  having  alleged  in 
general  terms  that  the  collision  was  altogether 
the  ^ult  of  the  Secret,  and  was  caused  by 
the  recklessness,  carelessness,  and  mismanage- 
ment of  those  on  board  of  her,  and  was  not  caused 
or  contributed  to  by  anything  done  or  left  undone 
by  those  on  board  of  the  Industry,  concludes  thas : 
"  And  the  said  collision  was  further  occasioned  by 
the  want  of  any  sufficient  look-out  on  board  the 
Secret."  And  the  case  of  Daniel  v.  The  Metro* 
politan  Bailway  Company  (L.  Bep.  3  C.  P.  216 ; 
24  L.  T.  Bop.  N.  S.  815)  has  been  referred 
to,  and  the  judgment  of  Wilies,  J.,  has  been 
relied  on  by  the  defendant's  counsel,  as  show- 
ing that  the  plaintiff  should  have  set  forth 
what  precaution  the  defendant's  vessel  should 
have  taken.  That  was  an  action  for  negligence 
brought  by  a  passenger  against  the  railway  com- 
pany for  an  injury  done  to  him  by  the  fall  of  an 
iron  girder,  through  the  negligence  of  workmen 
employed  by  contractors  who  had  undertaken  to 
put  it  up.  The  girder  had  fallen  on  a  train  in 
which  the  plaintiff  was  travelling,  and  had  caused 
the  injury  complained  of.  It  was  shown  that  the 
company  had  not  placed  any  person  to  signal  that 
train  when  the  girder  was  hieing  moved,  which  was 
a  dangerous  operation.  A  verdict  was  taken  for 
the  pUintiff,  to  be  turned  into  a  verdict  for  the 
defendants,  or  a  nonsuit,  if  the  court  should  be  of 
opinion  that  there  was  not  sufficient  evidence  of 
negligence  on  the  part  of  the  company,  they  not 
being  liable  for  the  negligence  of  the  contractors. 
When  the  case  came  before  the  Gourt  of  Common 
Pleas,  Wilies,  J.,  did  indeed  state  his  opinion  that 
the  plaintiff  should  not  merely  show  that  an  acci- 
dent had  happened  on  the  line,  but  should  also 
show  some  reasonable  probability  that  the  acci* 
dent  had  resulted  from  the  want  of  some  reason- 
able precaution  which  the  defendants  might  or 
ought  to  have  taken ;  and,  he  adds, "  I  go  further, 
and  say  that  the  plaintiff  should  also  show  with 
reasonable  certainty  what  particular  precaution 
had  been  taken."  But  I  think  he  expressed 
that  opinion  with  regard  to  the  facts  then  before 
him,  for  I  find,  he  says  (p.  225),  that  if  he 
were  a  juryman  he  must  say  he  thought  there 
was  reasonable  evidence  that  the  accident  might, 
and  probably  would  have  been,  avoided,  if  there  had 
been  a  signalman.  The  Court  of  Common  Pleas 
inferred  that  the  company  were  guilty  of  negli- 
gence in  not  having  taken  any  precautions. 
But  the  judgment  was,  I  find,  reversed  on 
appeal  to  the  Exchequer  Chamber  (p.  591), 
the  court  of  appeal  (which  had  power  to  draw 
inferences  of  fact),  having  come  to  the  conclusion 
that  the  persons  whose  duty  it  was  to  take  the 
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precantionSf  were  the  oontraotors  by  whom  the 
work  was  oarri<)d  on.  That  being  bo,  while  I 
regard  any  expression  of  that  able  judge  with  the 
greatest  deference  and  respect,  I  cannot  regard 
the  words  he  is  reported  to  have  used,  plainly  with 
reference  to  a  particular  action  at  common  law,  as 
oonclasive  authority  that  in  this  court  the  peti- 
tion should  be  deemed  insufficient.  It  is,  doubt- 
less, the  established  rule  here  that  a  plaintiff  in  a 
oause  of  damage  can  only  recover  eeoundum 
allegata.  The  plaintiff  must  also  state  with  rea- 
sonable certainty  the  instances  of  neslect  on  which 
he  intends  to  rely,  and  if  he  relies  on  a  breach  of 
any  statutory  rule  of  navigation,  he  should  speci- 
fically plead  that  the  act  done  or  not  done  was  in 
violation  of  that  particular  rule.  But  the  present 
case  is  not  one  founded  on  any  statutory  rule. 
The  petition  alleges  that  the  Industry  had  taken 
up  her  position  in  the  port,  was  moored  in  a 
proper  position,  her  sails  lowered  and  furled ;  and 
that  the  Secret,  under  way,  and  entering  the 
harbour,  ran  into  and  struck  her.  If  this  were 
proyed  the  presumption  would  be  that  the  Secret 
was  to  blame,  the  general  law  of  navigation  re- 
quiring that  a  vessel  under  way  shall  keep  clear 
of  one  incapable  of  moving.  No  doubt  the  Secret 
might  show,  if  the  fact  were  so,  that  the  collision 
was  inevitable  in  the  circumstances,  but  I  think 
the  Industry  was  not  bound  to  state  more  pre- 
cisely the  ndode  in  which  it  occurred.  Lord 
Chelmsford,  when  delivering  the  judgment  of  the 
court  of  appeal  in  The  East  Ijothian  (Jjunh,  p.  249), 
eays  that  it  is  always  quite  sufficient  for  a  party 
who  complains  of  an  injury  to  his  vessel  occasioned 
by  the  improper  oourse  of  another,  to  describe  that 
course  without  attemptinff  to  attribute  it  to  any  par- 
ticular cause.  If  the  petition  state  such  facts  on 
the  part  of  the  plaintiff  as  if  proved  or  admitted 
would  lead  to  the  conclusion  that  the  vessel 
charged  with  the  collision  was  to  blame,  it  is 
then  rather  for  the  defendant  to  show  what  has 
been  done,  than  for  the  plaintiff  to  show  it  might 
have  been  avoided.  No  objection  was  taken  to 
the  petition,  nor  any  particulars  required :  the 
answer,  though  it  does  not  use  the  express  terms 
"inevitable  accident,"  clearly  treats  the  case  as 
one  of  inevitable  necessity  on  the  part  of  tbe 
Secret^  and  on  that  ground  alone  the  learned 
counsel  for  the  defendant  have  rested  their  defence. 
As  to  "inevitable  accident"  I  cannot  do  better 
than  adopt  the  language  of  that  great  authority 
on  maritime  cases.  Dr.  Lushington,  whose  opinions 
I  have,  I  may  say,  been  taught  to  revere,  and 
whose  sagacity  and  extensive  knowledge  in  ques- 
tions of  this  kind  I  see  every  day  deeper  reason 
to  admire.  He  says  in  The  Europa  (14  Jur.  629), 
"  Inevitable  accident  is  where  one  vessel,  doing  a 
lawful  act,  without  any  intention  of  harq:i,  and 
using  proper  precaution  to  prevent  danger,  un- 
fortunately happens  to  run  into  anothei  vessel." 
Adopting  then,  as  I  do,  the  definition  of  inevitable 
necessity  given  in  The  Europa^wad  I  think  the 
passage  cited  from  Broume  v.  Slesbray,  as  giyen 
m  Pritcherd's  Digest,  p.  141,  is  quite  reconcilable 
with  it,  but  as  tbe  facts  of  the  latter  case  are 
not  stated,  it  would  hardly  bo  safe  to  rely  on  the 
language  of  a  mere  passage  from  the  judgment — 
remembering  then  that,  in  law,  inevitable  acci- 
dent is  that  which  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill  cannot  prevent,  I 
fully  admit  that  it  is  sufficient  if  the  caution  used 
has  been  such  as  has  been  ordinary  and  usual  in 


similar  cases.  But  it  is  not  enough  to  show  that 
the  accident  could  not  be  prevented  at  the  moment 
it  occurred ;  that  would  be  merely  to  f»how  that  it 
could  not  be  prevented  when  it  had  become 
inevitable.  The  quef>iion  is,  to  use  the  words  of 
Dr.  Lushin^n  in  The  Virgil  (2  W.  Bob.  207), 
could  previous  measures  have  been  adopted 
to  render  the  occurrence  of  it  less  probable  P  In 
proportion  to  the  necessity  for  care  and  vigilance, 
should  be  the  care  and  diligence  employed.  Now 
the  place  was  well  known  to  those  on  board  both 
those  vessels.  John  Byrne,  the  master  of  the 
Secret,  tells  us  that  before  he  crossed  tbe  bar  he 
could  see  the  masts,  though*  not  the  hulls,  of  the 
vessels  which  had  gone  into  the  harbour  before 
him.  According  to  his  calculation  the  ourrent 
was  running  at  the  rate  of  a  mile  an  hour.  Mr. 
Tyrrell  supposes  it  to  have  been  rnnning  twioe  asfast. 
In  either  case  there  was  a  ourrent  to  be  considered, 
and  I  do  not  think  it  possible,  nor  do  the 
assessors,  that  the  estimate  of  time,  a  minute  and 
a  half,  sworn  to  by  the  defendants'  witnesses, 
or  that  occupied  in  rnnning  up  from  the  nier 
end,  is  quite  accurate.  It  seems  to  me  that  it 
must  have  been  more  than, twice  that  time  at  least. 
That  may  not  be  very  material,  yet  I  cannot  but  ob- 
serve that  on  every  point  of  this  case  a  oontrovemy 
has  arisen,  and  on  matters  of  mere  opinion  it  is 
difficult  to  say  which  opinion  is  the  most  reliable. 
The  case  has  unhappily  been  greatly  protracted 
by  these  disputes,  that  respecting  the  Brothers* 
position  after  the  Industry  had  parted  the  stem 
post,  and  there  is  a  mass  of  evidence  which  cannot 
help  us  to  a  decision,  and  a  length  of  discussion 
about  it  I  cannot  help  thinking  likely  to  convey  an 
impression  unfavourable  to  the  procedure  in  this 
court.  But,  however  our  opinion  may  incline  on 
that  question,  the  passage  np  the  harbour  was  not 
perfectly  clear.  It  could  hardly  have  been  deemed 
perfectly  safe  on  that  morning  by  anyone  who  knew 
the  locality,  for  before  the  Secr^it  went  in  at 
least  three  vessels  had  already  occupied  places  in 
that  narrow  channel,  and  it  is  evident  that  their 
masts  were  to  be  seen  there  when  the  Secret 
attempted  to  pass  the  bar.  Byrne,  the  master, 
says  that  when  he  got  between  the  piers,  and  saw 
there  was  no  safe  passage,  he  put  his  helm  to  port. 
His  object,  therefore,  was  to  go  to  the  northward 
of  the  vessels.  There  is  very  great  doubt  on  our 
minds  whether  the  Brothers  did  in  fact  swing 
across  the  creek  after  her  stem  post  had  been 
carried  away.  Assuming  that  she  did  so,  to  some 
extent  at  least,  we  are  by  no  means  certain  that 
there  was  not  sufficient  room  and  water  to  allow 
the  Secret  to  pass  to  the  northward  of  her.  The 
Secret  actually  passed  there,  after  the  Brothers* 
quarter  had  been,  according  to  the  defendants* 
witnesses,  warped  eight  or  ten  feet  to  the  souUi- 
ward,  at  a  time  that  there  could  be  no  appreciable 
difference  in  the  depth,  so  far  as  regarded  the  tide. 
At  all  events,  the  bottom  of  the  harbour  at  or  near 
the  mid  channel  was  flat,  composed  of  sand  or 
gravel.  There  were  no  rocks  or  large  stones, 
except  at  the  foundation  of  the  wall,  and  a  yessel 
like  the  Secret  would  not  have  been  injured  by 
merely  touching  the  ground  in  such  a  plaoe.  Tbe 
master  of  the  Secret  now  says  he  did  not  like  to  try 
the  experiment.  However,  he  ported  his  helm. 
The  porting  of  the  helm  did  not  suooeed ;  it  was 
found  when  the  Secret  was  about  twioe  her  own 
length  from  the  pier  thatLshe  did  not  answer  the 
helm.    An  attempt  was  then  made  to  lower  her 
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maiogafF  and  ease  the  mainsheet,  bat  it  did  not 
Bnooeed,  nor  did  the  attempt  to  keep  her  away  by 
holding  the  head  sheets  to  the  port.  Nothing 
more,  it  is  said,  oonld  have  been  done,  in  the  harry 
and  confusion,  except  to  anchor,  which  they  did 
when  too  late.  But  why  was  there  harry  and 
eonf  osion  P  It  seems  agreed  on  both  sides  that 
it  is  necessary  to  keep  good  way  on  a  vessel 
crossing  the  bar,  and  therefore  it  is  argaed  it  was 
not  improper  to  enter  the  place  ander  a  press  of 
sail.  If  a  press  of  sail  was  necessary,  no  doubt  it 
was  justifiable  to  carry  it,  but  the  necessity  implied 
an  obligation  for  greater  caution  as  to  the  yessel. 
If  as  Bj^rne  states  to  have  been  the  case,  he  was 
going  after  crossing  the  bar  six  or  six  and  a  half 
miles  an  hour  through  the  water,  and  four  or  five 
over  ground,  he  must  have  known  that  he  would 
not  have  had  much  time  for  deliberation,  or  prepa- 
ration between  crossing,  the  bar  and  reaching  the 
place  where  the  masts,  though  not  the  hulls,  of  the 
other  vessels,  were  to  be  seen.  I  have  asked 
the  assessors  what,  in  their  opinion  as  nautical 
men,  and  taking  into  consideration  the  place,  the 
weather,  and  the  circumstances,  would  have  been 
the  precautions  which  a  seaman  of  ordinarv  skill 
acquainted  with  the  harbour  should  have  tasen  to 
enter  it  in  safety  to  his  own  vessel,  and  without 
doing  an  injury  to  others.  They  tell  me  that  he 
shoaTd  have  had  his  ropes  clear,  everything  ready 
for  shortening  sail,  his  anchor  clear  and  ready  for 
letting  go  in  an  instant,  and  a  boat  and  warp  ready 
to  be  used  if  necessary.  They  think  such  precau* 
tions  no  more  than  should  be  expected  from  a 
person  of  mere  ordinary  skill.  They  are  also  of 
opinion  that  there  was  nothing  to  prevent  the 
vessel  from  anchoring  between  the  pier  beads  and 
the  plaoe  where  the  collision  occurred ;  they  think 
she  bad  both  time  and  space  to  do  so.  If  she  had 
done  so,  or  even  if  she  had  run  on  the  bank  astern 
of  the  Minnie  and  close  to  that  vessel,  as  the 
Industry  ran  inside  the  Brothers,the  collision  would 
have  been  avoided.  It  was,  therefore,  not  an  in- 
evitable accident.  Inevitable  accident  is  where 
the  collision  could  not  have  been  prevented  by 
proper  care  and  seamanship  in  the  particular  cir- 
onmstances  of  the  case.  The  defendant  was  bound 
in  order  to  support  a  defence  of  inevitable  accident 
to  show  that  everything  was  done  which  could  and 
ought  to  have  be^  done  with  safety  to  the  Secret 
to  avoid  a  collision  with  the  Industry,  Much 
controversy  las  been  raised  respecting  the  plaoe 
where  the  industry  was  run  aground,  but  it  must  be 
considered  immaterial  whether  her  berth  was  pro- 
perly or  improperly  chosen.  I  apprehend  that  it 
was  the  bounden  duty  of  the  Secret  to  avoid  any 
collision  whatever.  This  is  the  doctrine  of  the 
maritime  law ;  what  particular  measures  should  be 
taken  depends  altogether  on  the  particular  cir- 
cumstances of  the  case.  The  assessors  think  that 
assuming  the  master  of  the  Secret  to  have  truly 
stated  that  the  Brothers  appeared  to  him  to  hie 
lying  aoros^  he  should  instantly  have  shortened 
Mul  on  coming  between  the  pier  heads,  and  have 
lei  go  his  anchor  in  time  to  prevent  his  reaching 
up  so  for  as  the  Broihers  until  they  had  passed 
the  pier  head  by  two  ships'  length ;  the  master  of 
the  Swret  appears  to  have  taken  no  steps  what- 
ever. The  Secret  appears  to  have  been  quite  un- 
prepared for  any  of  the  contingencies  that  might 
nave  been  expected  at  the  time  and  in  the  pl^e. 
it  is  not  for  ns  to  lay  down  what  a  vessel  snould 
do  in  the  like  circumstances,  but  it  is  the  opinion 
Vol  L,  N.  S. 


of  the  gentlemen  who  have  assisted  me  with  their 
advice,  that  there  was  a  practicable  and  safe  course, 
that  was  not  followed.  They  attribute  the  collision 
exclusively  to  the  Secret  not  having  shortened  sail 
and  let  go  her  anchor  at  the  time,  or  if  she  had  not 
done  so,  having  been  inside  the  Minnie.  I  need 
not  mention  the  third  course,  about  which  the 
evidence  presents  some  difficulty.  The  qaestion 
of  proper  seamanship  and  proper  vigilance  is  alto- 
gether for  their  consideration.  I  have  no  difficulty 
m  adopting  their  opinion,  and  I  must  therefore 
hold  that  this  defence  has  not  been  upheld  in 
proof,  and  I  must  pronounce  for  the  damage,  with 
the  costs  of  suit. 

Solicitors  for  the  plaintiff,  /.  T.  HwmerUm  and 
Son. 

Solicitors  for  the  defendant,  /.  H.  Doran  and 
Son. 


June  2  and  4, 1870. 

The  Lion  (a). 

Suit  for  necessaries'-'lnjunctionr^**  Until  further 
order** 

Plaintiffs  brought  an  action  to  recover  the  price  of 
necessaries  s  applied  during  the  year  1869  to  the 
lAon,  a  vessel  which  ai  thai  time  was  theproperty 
of  the  North- West  of  Ireland  Deep  Fishery  Com- 
pany.    Defendants,  the  official  liquidators  of  said 
company,  lodged  in  court  a  sum  of  2081.  7s.,  in 
lieu  of  hail,  and  as  security  for  claim  and  costs, 
and  to  abide  the  adjudication  of  this  court.  They 
then  applied  to  the  Court  of  Chancery  {^ngland), 
and  obtained  therefrom  an  injunction  restraining 
the  plaintiffs  from  prosecuting  said  action,  "  untU 
further  order.**  And  they  now  applied  by  motion 
to  this  court  for  an  order  thoat  said  sum  of  208Z.  7  s. 
be  paid  to  them. 
Held,  thai  vnasmuoh  as  the  injunction  was  in  force 
"wntU  further  order"    only,    the   court  would 
not  make  an  order  directing  the  payment  of  the 
said  sum  of  20SI.  7s.  to  the  said  defendants. 
This  was  a  motion  on  behalf  of  the  defendants, 
that  the  sum  of  208L  7s.  lodged  by  them  in  lieu  of 
bail  as  security  for  the  amount  of  the  plain tifiPs 
claim,  and  of  the  costs  to  be  incurred  in  this  cause, 
be  paid  out  to  the  defendants.    The  facts  of  the 
case  are  as  follows : 

The  lAofn  is  a  steamship,  and  registered  at  the 
port  of  London ;  and  at  the  time  of  the  assumed 
cause  of  action  was  the  property  of  the  North 
West  of  Ireland  Deep  Sea  Fishery  Company 
(Limited),  which  was  a  company  registered  pur- 
suant to  the  Companies  Act  1862,  and  had  its 
offices  in  London, 

The  suit  was  brought  to  recover  the  price  of 
necessaries  supplied  to  the  lAom  during  the  second 
half  of  the  year  1869. 

There  were  four  other  similar  suits  instituted 
against  four  other  ships  of  the  same  company,  in 
each  of  which  lodgments  had  been  made  in  lieu  of 
bail,  and  it  was  arranged  that  the  decision  in  this   ^ 
case  should  rule  the  rest. 

The  defendants,  in  their  answer,  alleged  vider 
alia,  that  by  a  resolution  of  said  company,  made 
on  the  10th  Dec.  1869,  and  duly  confirmed,  the 
company  is  being  wound- up  voluntarily  in  England 
pursuant  to  the  provisions  of  the  statutes  in  that 

(a)  The  reporter  fnmishee  this  report  at  thereqaest  of 
several  pxaotitioners  in  the  Irish  Court  of  Admiralty. 
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behalf,  and  that  the  defendants  were  appointed  the 
liquidators  of  the  said  company  b^  an  order  of 
the  said  company  in  a  general  meeting. 

The  warrant  under  which  the  ship  was  arrested, 
issued  on  the  8th  Feb.  1870.  The  ship  was 
arrested  on  the  9bh.  The  defendants  appeared 
absolutely  on  the  11th.  The  money  liow  sought 
to  be  drawn  out  was  lodged,  and  the  vessel 
released  on  the  12th.  The  petition  was  filed  on 
the  15th  Feb.,  the  answer  on  the  3rd  March,  iu^ 
the  conclusion  on  the  10th  March. 

On  the  9th  March  an  injunction  was  obtained 
from  the  Court  of  Chancery  in  England  restrain- 
ing the  plaintiffs  from  prosecuting  these  suits 
until  ftirther  order. 

Seeds,  LL.D.,  in  support  of  the  motion,  relied  on 
the  impossibility  of  prosecuting  these  suits  in  the 
face  of  the  injunction,  and  urged  the  hardship  of 
keeping  these  moneys  locked  up,  and  contended 
that  the  resolution  of  the  10th  Dec.  was  eauiyalent 
to  an  act  of  bankruptcy,  whereby  all  debts  were 
levelled  and  referred  to  the 

OompuiieB*  Clauses  Consolidation  Act  1862,  sects. 

87,147; 
The  Pacific, Bro.  A  Lnsh.  248 ;  2Mar.  LawCas.  O.  S. 
21. 
EUington,    Q.C.,    LL.D.,    and    Boyd,   LL.D., 
contra.  Our,  adm,  vult 

June  4i. — TowNSEKD,  J.— This  was  a  motion  by 
the  defendants  to  draw  out  of  court  the  sum  of 
208Z.  78,,  which  had  been  lodged  by  them  in  lieu  of 
bail,  and  as  security  for  costs  in  an  action  in  rem 
brought  by  the  firm  of  McChrystall  and  Elliott,  to 
recover  the  price  of  a  quantity  of  coals  supplied  by 
them  at  Londonderry  to  the  steam  tug  Lion  of 
London,  during  the  month  of  July  1869,  and  the 
remaining  months  of  that  year.  Four  other 
suits  of  the  same  nature  as  this  were  instituted 
simultaneously  with  the  present  by  the  same  firm 
against  four  other  steamers.  The  Lion  and  three 
of  the  other  vessels  were  the  property  of  the 
North-West  of  Ireland  Deep  Sea  Fishery  Com- 
pany (Limited)  which  had  its  office  in  London ; 
and  those  four  vessels  were  registered  in  the  names 
of  David  Henry  Hone  and  John  Vanner.  The 
other  vessel,  the  Boseneath,  was  not  the  property 
of  the  company,  but  was  chartered  by  them. 
These  several  causes  were  instituted  on  the  8th 
Feb.  last;  on  tbe  following  day  (9th  Feb.) 
the  vessels  were  arrested,  and  on  the  11th  Feb. 
the  defendants,  Messrs.  Hart,  Yanner,  Anthony, 
and  Cummins  appeared  absolutely.  On  the  12th 
Feb.  the  defendants  lodged  in  court  in  each 
action  the  sum  claimed  therein  with  1001,  as 
security  for  costs,  and  thereupon  the  several 
vessels  were  released.  The  property  proceeded 
against  is  now  represented  by  the  sums  so 
lodged.  The  petitions  were  filed  on  the  15th  Feb. 
On  the  3rd  March  the  defendants  filed  their 
answers;  and  on  the  9th  March  consents  were 
entered  into  in  all  the  causes  except  this  of  the 
Lion  and  of  the  Boseneaih,  that  proceedings  ohould 
be  stayed  until  a  decision  should  be  had  in  this 
cause,  the  event  of  which  the  others  were  to  abide. 
No  further  proceedings  had  been  had  except  filing 
the  conclusions  and  delivering  the  printea  plead- 
ings in  this  cause  and  the  Boseneath.  It  appears 
that,  pursuant  toa  resolution  of  thecompany  passed 
on  tbe  15th  Dec.  1869,  and  confirmed  on  tbe  30tb 
Dec,  the  company  is  now  being  wound-up  volun- 
tarily pursuant  to  the  Companies  Act  1862.  The  de- 
fendants wereappointed  liquidators  of  thecompany. 


There  is  no  doubt  that  in  the  month  of  January 
last  the  plaintiffs  were  apprised  of  the  winding- 
up.  It  IS  not  asserted  that  they  obtained  any  leave 
of  the  Court  of  Chancery  in  England  to  commence 
this  or  any  of  the  other  causes  I  have  alluded  to. 
They  did  so  on  their  own  responsibility,  and  the 
defendants  appeared  in  the  ordinary  way.  But  on 
the  9th  March  the  defendants  obtained  an  order  of 
the  Court  of  Chancery  in  England  restraining  the 
plaintiffs  from  prosecuting  these  actions,  op  com- 
mencing or  prosecuting  any  further  action  in  re- 
spect of  these  vessels  until  the  further  order  of 
that  court.  The  order  was  served  on  the  plain- 
tiffs at  Londonderry  on  the  evening  of  tbe  10th 
March,  but  was  not  communicated  to  their  proctOT 
until  tbe  12th.  In  the  meanwhile  the  conclusion 
had  been  already  filed  as  I  have  mentioned.  The 
defendants  now  seek  to  withdraw  the  money  they 
had  thus  lodged,  and  rely  on  the  provisions  of  tbe 
Companies  i^t,  ss.  87  and  147.  But  it  appears  from 
the  affidavit  of  Mr.  Cummings  himself,  a  liquidator 
of  the  company,  that  thin  was  a  voluntary  winding- 
up  under  the  129tb  section,  and  therefore  the  87th 
section,  which  relates  to  a  winding-up  by  the  oourt 
on  petition  under  the  79th  section,  and  the  147th 
section,  which  relates  to  a  winding  up  under  the 
supervision  of  the  court,  do  not  apply.  But  it  has 
been  urged  that,  inasmuch  as  by  the  164th  section 
the  resolution  for  voluntary  winding-up  is  to  be 
deemed  to  correspond  wiih  an  act  of  bankruptcy  in 
the  case  of  an  individual  trader,  and  as  this  cause 
was  not  instituted  until  after  the  resolution  of  the 
30th  Dec.  was  passed,  the  plaintiffs  cannot  olaim  in 
priority  to  the  simple  contract  creditors.  The 
defendant's  counsel  have  referred  me  to  The  Pacific 
(Bro.  &  Lush.  243),  decided  on  the  5th  section 
of  the  Admiralty  Court  Act  1861,  to  show  that  a 
material  man  can  acquire  no  maritime  lien  under 
the  31st  section  jDf  the  Court  of  Admiralty  (Ireland) 
Act  1867»  but  only  a  right  to  proceed  in  rem.  That 
proposition  is  disputed  by  tbe  plaintiffs,  who  allege 
that,  according  to  the  ancient  law  administered 
in  the  Irish  Court  of  Admiralty,  a  hen  is 
created  by  the  very  furnishing  of  tbe  supplies. 
If  it  were  necessary  to  decide  that  question,  I 
should  be  reluctant  to  do  so  on  the  argument 
of  a  motion ;  but  in  my  opinion  it  is  not  necessary. 
The  real  ground  of  the  defendants'  application  is 
that  as  the  injunction  has  restrained  the  plaintiffs 
from  proceeding  further  in  this  cause,  the  money 
in  court  should  not  be  allowed  to  remain  useless 
both  to  plaintiffs  and  defendants.  The  defendants 
say  it  is  impossible  for  the  plaintiffs,  in  the  face  of 
the  injunction,  to  bring  this  cause  to  a  hearing, 
and  useless  to  do  so,  if  it  were  possible,  inasmu& 
as  theur  alleged  lien  has  been  levelled  by  the 
resolution  tantamount  to  an  act  of  bankruptcy. 
They  do  not,  indeed,  ask  me  to  dismiss  the  cause, 
but  1  am  asked  to  do  that  which  is  equivalent  to 
dismissing  it,  and  that  before  the  facts  of  the  case 
have  been  clearly  ascertained,  or  the  question  of 
law  raised  by  the  answer  disposed  of.  But  the 
injunction  is  in  force  till  further  order  only.  For 
aoything  that  I  can  tell  it  may  yet  be  diS!>olved, 
and  the  plaintiffs  again  at  liberty  to  proceed  in  the 
causes,  but  they  would  then,  if  I  were  now  to  pay 
out  this  money,  be  in  the  same  position  as  u 
I  had  released  the  vessel  without  bail  or  money 
lodged  in  lieu  of  bail,  and  without  anythiitg 
having  been  adduced  to  convince  me  that  the 
plaintiff's  claim  was  unfounded  or  banred  by  law, 
or  beyond  the  jurisdiction  of  this  court.    I  am 
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bound  to  proteoD  the  tea  which  is  the  8nb;jent  of 
litigation  until,  in  one  way  or  other,  that  litigation 
has  been  broaght  to  an  end ;  and  I  mnst  not  pay 
OQt  this  money  nnlesa  with  the  certainty  that  my 
doing  BO  will  not  work  injnstice  either  to  those 
who  assert  a  claim  against  it,  or  to  those  who, 
after  the  resolution  of  December  had  been  {)a68ed, 
and  with  fnll  notice  of  their  own  and  plaintifEs' 
position,  brought  it  into  court  to  abide  my  adjndi- 
cation.  I  mast,  therefore,  refuse  this  application, 
and  as  the  plaintiffs  were  justified  in  their  oppo- 
sition to  it,  I  must  do  so  with  costs. 

Solicitor  for  the  plaintiffs,  The  Queen's  Proctor. 

Solicitors  for  the  defendants,  Andrews  and 
Maclaine, 


OOITBT  OF  APPEAL  IV  CKAITCEBY. 

Beposted  Ij  E,  Stswabt  Boohb  and  H.  Peat,  Esqn., 
BaxriBters^t-Law. 

April  30,  May  7  and  27, 1872. 

(Before  the  Lokds  Justices.) 

The  Liyeefool  Mabine  Cbsdit  Gomfant 
(Limited)  v.  Wilson. 

Sh'^fh^Freight — Mortgage — Charge  onfreight-Pos' 
session  taken  hy  mortgagee — Notice  to  charterers 
— Priority — Merchant  Shipping  Act  1854  (17  & 
18  Vict.  c.  104),  8s.  66-70. 
The  first  registered  mortgagee  of  a  ship  made  a 
further  advance  on  the  security  of  a  mortgage 
comprising  the  ship  and  the  freight  thereof  then 
earned  or  to  he  earned  during  the  conMnuance  of 
the  security,  Prior  to  the  date  of  this  fuHh&r 
advance,  the  mortgagor  had  executed  a  second 
mortgage  of  the  ship,  and  had  given  the  secorhd 
mortgagee  a  li^m  on  the  freight  for  a  balance 
due  to  tiim.  The  first  mortgcbgee  had  no  notice  of 
this  second  mortgage,  or  of  the  lien  on  the  freight, 
at  the  time  of  making  the  further  adva/nce.  The 
second  mortgagee  completed  his  title  by  giving  the 
charterers  notice  in  writing  of  his  lien  on  the 
freight.  The  first  mortgagee  subseqvsntly  took 
possession  of  the  ship  before  she  reached  her  port 
of  discharge,  and  continued  in  possession  tilt  the 
ship  was  sold : 
HeldCthat  the  first  mortgagee  was  entitled  to  priority 
over  the  charge  of  the  second  mortgagee  of  the 
freight,  not  only  in  respect  of  tiie  ownount  due  on 
his  first  mortgage,  but  also  in  respect  of  the  whole 
cumount  of  his  further  advomce,  together  with 
interest  and  costs  (a). 
This  was  an  appeal  from  a  decision  of  the  yice- 
Ghancellor  (Little)  of  the  county  palatine  of  ^Jt^r 
caster. 

0fa    the   5th   Oct.  1868  the  Liverpool  Marine 

Jg^iijldit  Company,  lent  the  snm  of  2500L  to  Messrl. 

^l**|Bw.\erfield  and  Fox,  of  Liverpool,  upon  the  secarify 

gf   of  a  statutory  mortgage  of  their  ship  Donna  Maria, 

and  this  mortgage  was  on  the  following  day  daly 

refn<«tered  nnder  the  Merchant  Shipping  Act. 

Shortly  before  the  date  of  this  mortgage^  Messrs. 
Sattnrfield  and  Fox,  the  shipowners,  had  par* 
chased  the  ship  of  Messrs.  Wilson,  Hett,  and  Co., 
of  Liiverpool,  and  the  whole  of  the  parohase-money 
not  having  been  paid,  they,  on  the  7th  Oct.  1868, 
exeoQted  anoAM'  mortcrage  of  the  ship  to  Messrs. 
WUaon^Se^mS^'^o.,  to  secure  the  balance  of 
an  aooonnt^l&en£  between  the  mortgagors  and 

(a)  See  Wilson  t.  Wilson,  ante,  p.  265.— Ed. 


Messrs.  Wilson,  Hett,  and  Co.,  which  balance  com- 
prised the  unpaid  part  of  the  purchase-money  of 
the  ship. 

This  second  mortgage  was,  on  the  19th  Oct. 
1868,  duly  registered  under  the  Merchant  Shipping 
Act. 

Being  desirous  of  effecting  insurances  on  the 
ship  and  freight,  the  shipowners  borrowed  800Z. 
of  Messrs.  Leech,  Harrison,  and  For  wood,  of 
Liverpool,  subsequent  to  the  date  of  the  two 
mortgages,  and,  by  a  letter  dated  the  24th  Oct. 
1868,  tbey  gave  Messrs.  Leech,  Harrison,  and 
Forwood  a  lien  on  the  freight  of  the  ship  for  the 
800^  and  on  the  same  day  the  Liverpool  Marine 
Oredit  Company  consented  in  writing  that  the 
security  of  Messrs.  Leech,  Harrison,  and  Forwood, 
should  have  priority. 

In  the  same  month  the  ship  sailed  for  the 
Brazils  and  the  Ohincha  Islands,  whence  she  was 
to  bring  back  a  cargo  pf  guano  to  England.  The 
charterers  were  Messrs.  Thomson,  Bonftr,and  Co., 
nnder  a  charter-party  dated  the  18th  Sept.  1868. 

On  the  drd  Nov.  1868  the  shipowners  agreed, 
by  letter,  to  give  Messrs.  Wilson,  Hett,  and  Co. 
an  absolute  Hen  on  the  homeward  freight  of  the 
ship,  as  a  further  security  for  the  unpaid  part 
of  the  purchase- money. 

On  the  11th  Aug.  1869,  the  Liverpool  Marine 
Oredit  Company  advanced  the  further  snm  of 
lOOOl.  to  the  shipowners  on  the  security  of  amort- 
gage,  which  comprised,  amongst  other  things, 
the  ship  Donna  Maria,  and  all  freight  thereof  then 
already  earned,  or  thereafter  to  l^  earned,  nnder 
any  then  existing  charter-party,  or  any  other 
charter-party  entered  into  during  the  continuance 
of  the  security.  This  morfjrage  was  not  registered. 

On  the  9th  Feb.  1870,  l^SHrs.  Wilson,  Hett,  and 
Co.,  gave  notice  to  the  charterers  of  their  charge 
of  the  3rd  Nov.  1868,  upon  the  freight. 

On  the  28th  Feb.  1870,  the  Liverpool  Marine 
Credit  Company  gave  notice  to  the  charterers  of 
their  charge  upon  the  freight. 

In  April  1870,  the  ship  put  into  Queenstown  on 
her  homeward  voyage,  and  there  the  Liverpool 
Marine  Creait  Company  took  possession  of  ner, 
and  remained  in  possession  of  her  until  she  arrived 
at  her  port  of  discharge. 

On  the  arrival  of  the  ship  at  London,  which  was 
her  port  of  discharge,  it  was  arranged  between  the 
Liverpool  Marine  Credit  Company  and  Messrs. 
Wilson,  Hett,  and  Co.,  that  the  freight  should  be 
received  by  Messrs.  Bucker,  Offer,  and  Co.,  brokers, 
until  the  priorities  were  decided,  and  that  the  ship 
should  be  sold  by  them, 

Messrs.  Buckefj  Offer,  and  Co.,  paid  the  8002. 
due  to  Messr8^f$fbchand  Co.,  underpressure,  and 
upon  an  nnddirtaking  by  Messrs.  Leech  and  Co.,  to 
repay  the  amount  if  it  should  be  declared  to  have 
bcKsn  improperly  paid. 

The  ship  was  sold,  and  on  the  institution  of 
the  present  suit,  which  was  on^  to  determine  the 
priorities  of  the  various  incumbrancers,  the  pur- 
chase money  was  paid  into  court,  together  with 
balance  of  the  freight  lemsining  of  the  payment 
of  the  800L  to  Messrs.  Leech  and  Co. 

The  bhipowners  had  failed,  and  the  money  in 
court  was  not  sufficient  to  pay  the  amount  due 
from  them  to  the  Liverpool  Marine  Credit  Com- 
pany on  the  mortgages  of  the  ship  and  freight. 

The  Yioe-Chancellor  decided  that  the  Liverpool 
Marine  Credit  Company  were  entitled  to  priority 
in  respect  of  then:  mortgage  of  the  3rd  Oct.  1868,     j 
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and  that  by  virtae  of  hariDg  taken  poeeession  of 
the  ship,  they  became  encitlea,  as  first  mortn^ees, 
to  the  h'eight,  subject  to  the  char^  of  8002.  in 
favonr  of  Messrs.  Leech  and  Co.,  in  priority  to 
Messrs.  Wilson,  Hett,  and  Co.,  bnt  that  they  were 
not  entitled  to  priority  in  respect  of  their  mort- 
gage of  the  11th  Aug.  1869. 

From  this  decision  the  Liverpool  Marine  Credit 
Company,  and  Messrs.  Wilson,  Hett,  and,  Co. 
both  appealed,  the  former  claiming  to  be  entitled  to 
priority  in  respect  of  their  mortgage  of  the  11th 
Aug.  1869,  and  the  latter  claiming  to  be  entitled  to 
priority  orer  Messrs.  Leech  and  Co's  charge  for 

mi 

Pearsonr  Q*C).  and  Marten^  for  Messrs.  Wilson, 
Hett,  and  Co. — ^The  plaintiffs  agreed  that  Messrs. 
Leech  and  Co.'s  charge  for  SOOl,  should  have 
priority,  bat  that  cannot  affect  as,  and  we  submit 
that  they  cannot  have  priority  over  us,  as  we  never 
agreed  that  their  charge  should  rank  before  oars. 
Our  mortgage  having  been  duly  registered,  we 
contend  that  the  plaintiffs  cannot  have  priority 
over  us  in  respect  of  their  subseauent  mortgage  of 
Aug.  1869.  We  completed  our  title  by  giving  notice 
to  the  charterers  wnen  the  ship  was  at  sea,  and 
it  was  impossible  for  us  to  take  possession  of  her ; 
that  had  the  same  effect  as  if  we  had  taken  pos* 
session  of  the  ship,  for  it  is  settled  by  Busden  v. 
Pope  (18  L.  T.  Bep.  N.  8. 651 ;  L.  Bep.  3  Ex.  269), 
that  a  mortgsji^e  of  a  vessel  carries  with  it  the 
freight,  that  the  mortgagee's  right  may  be  per- 
fected by  his  taking  possession,  or  doing  an  act 
equivalent  to  taking  possession,  at  any  time  before 
the  freight  is  payable,  and  that  when  it  is  impos- 
sible to  take  actual  possession,  notice  to  the  mort- 
gagor and  to  the  charterers  is  equivalent  to  taking 
possession.    They  referred  to 

The  merohaiit  Shipping  Aot  1854,  ss.  66,  70 ; 

Cato  Y.  Irving,  5  De  G.  &  Sm.  210 ; 

Oard/MT  V.  Cazenove,  1  H.  &  N.  423 ; 

Parr  v.  Applebee,  8  De  G.  M.  &  G.  585 ; 

Brown  v.  TannsTt  18  L.  T.  Bep.  N.  S.  624;  L.  Bep. 
8Ch.5e7. 

Bohinson  and  Yate  Lee,  for  the  Liverpool  Marine 
Credit  Company. — ^We  contend  that  as  we  had  no 
notice  of  the  second  mortgage  at  the  time  we  made 
the  farther  advance  in  Aug.  1869,  we  are  entitled 
to  tack  that  amount  to  our  first  mortgage.  Having; 
taken  actual  possession  of  the  freight,  we  submit 
that  we  are  entitled  to  it  in  priority  to  Messrs. 
Wilson,  Hett,  and  Co,,  notwithstanding  their 
notice  to  the  charterers. 

BardeweHl  and  F,  Thompson,  for  Eucker,  Offer, 
and  Co. 
Peareon  Q.O.,  in  reply. 

Our,  adv.  vuU. 

Ma/y  27th. — Lord  Justice  Jambs  delivered  the 
following  written  judgment  of  the  court:  The 
question,  or  rather  the  questions,  in  this  case,  are 
as  to  the  relative  rights  of  a  first  and  seoond 
mortgagee  of  a  ship  in  respect  of  the  freight,  each 
of  the  mortgagees  having  taken  specific  charges 
on  such  freight,  and  the  first  mortgagee  having 
taken  actual  possession  o^  the  ship  before  it  reached 
its  port  of  discharge.  The  facts  may  be  shortly 
snmroarised  thus.  The  plaintiff  was  the  first 
rejD^istered  mortgagee  of  the  ship,  such  mortgage 
being  for  a  sum  specified,  the  principal  defendant 
beingthesecondregisteredmortgaigec^CdBoforasum 
specified.  The  second  mortgagee  then  advances 
money  on  the  security  of  an  express  charge  on  the 


freight  then  in  course  of  earning,  and  completes 
his  title  by  giving  to  the  charterers  notice  in 
writing  of  his  charge.  In  the  meantime  the 
mortgagor  is  in  want  of  money  to  effect  an  insur- 
ance on  the  ship  and  freight,  and  borrows  and 
applies  8002.  for  that  purpose,  giving  the  lender  a 
char^  on  the  freight,  which  the  first  mortgagee  in 
writing  agrees  shall  be  the  first  charge  thereon. 
The  first  mortgagee  afterwards  obtains  a  further 
express  charge  on  both  ship  and  freight.  It  is  not 
contended  that  the  first  mortgagee  had  any  notice, 
actual  or  constructive,  of  the  charge  on  freight 
which  the  seoond  mortgagee  had  obtained,  or  that 
he  had  any  actual  notice  of  the  second  mortgage 
itself.  The  first  mortgagee  took  actual  possession 
of  the  ship,  and  thereby  became  undoubtedly 
entitled  at  law  as  well  as  in  equity  to  receive 
the  freight.  The  ship  was  sold,  and  the  produce 
was  not  sufficient  to  discharge  the  first  mortsage. 
It  is  not  denied  on  behalf  of  the  second  mortgagee 
that  to  the  extent  required  for  the  discharge  of  the 
first  reffistered  mortgage,  the  sale  money  at  the 
ship  and  the  freight  are  to  be  so  applied.  But  he 
contends  that  the  sale  money  ana  freight  being 
received  by  the  first  mortgagee  in  that  character 
must  be  considered  and  applied  as  one  fund  in  dis- 
charge of  the  first  mortgage,  and  that  the  balance 
ought  to  go  to  him  in  discluurge  of  the  second  regis- 
tered mortgage.  The  first  mortgagee  on  the  other 
hand  contends  that  the  second  mortgagee  has  no 
right  or  equity  against  him  in  respect  of  his  appli- 
cation of  the  freight  which  he  has  possessed 
himself  of  by  a  legal  title.  It  is  to  be  observed 
that  the  Merchant  Shipping  Act  nowhere  deals 
with  charges  on  freight.  They  were,  long  before 
the  passing  of  the  Act,  securities  well  known  in 
the  shipping  world  and  of  ordinary  ooourrence ; 
and  the  right  of  a  mortgage  in  respect  of  freight 
had  also  been  long  settled  and  well  reoogniMd. 
Bat  it  was  not  thoaght  fit  to  provide  by  that  Act, 
either  with  respect  to  the  priorities  of  charges  on 
freight,  Or  with  respect  to  the  rights  of  mortgagees 
to  freight.  These  were  left  to  be  dealt  with  ac- 
cording to  the  ordinary  principles  of  law  and  eqaity, 
and  the  rules  and  doctrines  established  by  the 
decisions  of  the  courts.  Now,  the  right  of  the 
mortgagee  in  respect  of  freight  was  well  esta- 
blished and  clear,  out  somewhat  peculiar.  He  had 
no  absolute  right  to  the  freight  as  an  incident  to 
his  mortgage.  He  could  not  intercept  the  freight 
by  giving  notice  to  the  charterer  before  pay- 
ment; bnt  if  he  took  actual  possession,  or, 
according  to  a  recent  decision  iu  the  Court  of 
Exchequer  {Btisden  v.  Pope,  (sup.),  if  he  took  con- 
structive possession,  of  the  ship  before  the  fright 
was  actually  earned,  be  then  became  entiUed 
to  the  freight  as  an  incident  of  his  legal  pKM- 
sessory  right.  Just  as  a  mortgagee  of  land  taking 
actual  possession  of  the  land  before  severance  of 
the  growing  crops  would  have  the  right  to  sevor 
and  take  the  crops.  What  is,  then,  the  position 
of  a  second  mortgagee  of  a  ship  with  respect  to 
the  freightP  He  has  no  legal  right  to  take  actual 
possession,  and  therefore  cannot  by  his  own  act 
give  himself  that  which  is  equivalent  to  possession. 
But,  as  between  him  and  the  mortgagor  the  eqait- 
able  right  of  the  second  mortgagee  is  the  same  as 
the  legal  right  of  the  first  mortgagee,  just  as  in  the 
case  of  lana  if  the  first  mortgagee  declines  to  take 
possession,  the  second  mortgagee  may  obtain  a  re- 
ceiver, and  so  have  the  possession  and  the  benefits  of 
the  possessory  right.  JBut  this  is  to  be  understood 
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only  as  between  the  second  mortgagee  and  the 
mortgagor.  As  regards  all  intervening  enonm- 
brances,  interests,  and  titles  of  every  kind  not 
requiring  registration,  the  respeotive  positions  of 
the  first  and  second  mortgagees  are  essentially 
different,  arising  from  the  essential  difference 
between  a  legal  and  an  equitable  title.  The  legal 
owner's  right  is  paramount  to  erer^  equitable 
charge  not  affecting  his  own  oonscience;  the 
equitable  owner,  in  £he  absenoe  of  special  ciroum- 
stances,  takes  subject  to  i^  equities  prior  in  date 
to  his  own  estate  or  charge.  The  court  of  equity, 
in  appointing  a  receirer  at  the  instance  of  an 
equitable  encumbrancer,  takes  possession,  in  fact, 
on  behalf  of  all,  and  so  as  not  to  disturb  anj  legal 
right  or  interfere  with  equitable  priorities.  If 
there  be  a  legal  mortgage  or  a  ship,  then  a  charge 
on  the  freight,  then  a  second  mortg^^  of  the  ship, 
the  seoond  mortgagee  of  the  ship  cannoc  by  any 
act  of  his  own  oust  the  encumbrancer  on  the 
freight ;  and  if  the  first  mortgagee  of  the  ship 
takes  under  these  circumstances  possession  of  the 
ship,  his  possession  cannot  be  allowed  to  alter  the 
equities  of  the  parties.  He  takes  both  ship  and 
freight  by  the  same  title,  and  there  bein^  one 
equitable  owner  of  the  ship,  and  another  equitable 
owner  of  the  freight,  as  between  those  equitable 
owners  his  charge  must  be  oonsidered  as  satisfied 
pro  raidt  just  as  if  there  was  a  first  mortgase 
on  Whiteaore  and  Blackacre  belonging,  sub- 
ject to  that  mortgage,  to  several  owners.  A 
due  consideration  of  the  same  principles  shows 
how  is  to  be  solved  the  question  before  us, 
Tia.,  the  right  of  a  legal  first  mortgagee  in 
possession,  bein^  at  the  same  time  a  puisne 
enonmbranoer,  without  notice,  on  the  freight.  He 
has  the  paramount  legal  title ;  there  is  nothing  to 
affect  his  conscience,  and  we  are  unable  to  find 
either  in  principle  or  authority  any  sound  distinc- 
tion between  his  case  and  that  of  the  legal  mort- 
gagee of  any  other  kind  of  property  who  has  made 
further  advances  on  the  property  itself,  or  on  the 
timber  of  growing  crops,  without  notice  of  inter- 
vening equitable  charges  or  interests.  Having 
arrived  at  this  conclosion,  it  is  not  necessary  to 
deal  with  the  special  circumstances  affecting  the 
800{.  advanced  for  insuring  the  ship.  We  inti- 
mated in  the  course  of  the  argument  d^tthat  sam 
must  be  oonsidered  as  if  ic  had  been  advanced  by 
^e  first  mortgagees  themselves.  We  agree  with 
tbe  Vice-Ghancellor's  decision  as  to  that  sum. 
But  we  go  further  than  he  did,  and  hold  that  the 
first  mortgagee  is  entitled  to  priority  in  respect  of 
the  whole  of  his  charge  on  the  freight,  adding 
thereto  his  costs  of  suit,  including  his  costs  of  the 
appeal,  and  the  costs  which  he  will  have  in  the 
first  place  to  pay  to  the  persons  in  whose  fovonr 
the  oharge  for  the  800Z.  insurance  money  was 
made.  If  there  should  be  any  surplus  it  will  go 
to  the  second  mortgage.  If  there  should  not  be 
enough  to  pc^  the  first  incumbrancer,  as  well  as 
the  costs,  the  deficiency  to  answer  the  costs  must  be 
borne  by  the  second  mortgagee,  whose  contention 
has  led  to  the  snit.  Having  regard  to  the  amount 
of  the  fund,  and  the  reasonable  certainty  that 
there  can  be  no  surplus  after  satisfying  the  seoond 
mortgagee,  and  having  regard  to  the  disclaimer 
entered  in  the  suit  in  the  High  Court,  and  no 
party  appearing  before  us  objecting  thereto,  we 
think  it  proper  to  make  a  declaration  declaring 
the  rights  of  the  parties  appearing  before  us ;  but 
of  coarse  this  must  be,  wod  most  be  declared  to 


be,  without  prejudice  to  any  right  of  the  absent 
parties. 

Solicitors  for  the  company,  Thomas  and  Hoi' 
lams. 

Solicitor  for  Messrs.  Wilsnn,  Hett,  and  Oa, 
J.  H.  E.  OiU,  of  LiverpooL 


V.C.  BAOOir'8  COVST. 

Beported  bj  tbe  Hon*  BoBWT  BuTLSB  and  T.  H.  Cabiov, 
Eeq.,  BuxlsttnMkt*Law, 


Thursday,  AprU  25, 1872. 

Be  The  Teionmouth  and  General  Mtjttjal 
Shipping  Assurance  Association  (Martin's 
Gladcs). 

Ma,rine  Assurance  Assocuxtton — Winding-vp-^-Un' 
stamped  poUcu — Loss  of  ship-^Miwute  booh^- 
Admission  of  liabilUy. 

Where  there  was  an  eviiry  in  the  minute  booh  of  an 
inswrance  association  admitting  the  liability  of  the 
cusoeiation  upon  a  certain  poUcy,  and  the  associor 
tion  was  ordered  to  he  wou/nd-up  before  the  money 
waspcM,  the  insu/red  was 

Held  to  be  entitled  to  the  amount  so  admitted  to  be 
due,  although  the  policy  was  not  stamped. 

This  was  a  claim  by  Jane  Martin,  as  the  admi- 
nistratrix of  her  late  husband,  Edwin  Martin,  to  be 
allowed  to  rank  as  a  simple  contract  creditor 
against  the  assets  of  the  above-named  association 
for  the  sum  of  150Z.,  being  the  balance  due  on 
a  policy  of  insurance  effected  by  Edwin  Martin 
with  the  association,  after  deducting  bOl.  which 
had  been  paid  by  the  association  to  the  Torquay 
Brewing  Company  in  respect  of  a  daim  which  they 
had  upon  the  pobc^. 

In  March  1868,  Edwin  Martin  insured  the  ship 
Arbitrator,  of  which  he  was  part  owner,  for  the . 
sum  of  200{.,and  this  policy,  which  was  unstamped,' 
was  renewed  annually,  the  last  renewal  covering 
the  year  endmg  the  20th  March  1868. 

On  the  16th  Feb.  1868,  tbe  Arbitrator,  with 
Martin  on  board,  sailed  from  Cardigan  on  a  voyage 
to  Cardiff,  but  had  never  since  been  heard  of. 

Notice  of  the  loss  of  the  Arbitrator  was  given  to 
the  association,  and  at  the  next  quarterlv  meeting 
of  the  committee  of  the  association  the  claim  upon 
the  policy  was  allowed,  and  the  amount  ordered  to 
be  drawn  for,  and  an  entry  to  that  effect  was 
made  in  the  minute  book  of  the  association ;  but 
the  money,  except  the  50Z.  to  the  Torquay 
Brewing  Company  was  not  paid,  owing  to  the 
fact  that  Jane  Martin  was  unable  to  obtain  letters 
of  administration  to  her  late  husband's  estate  until 
Dec.  1871.  The  association  was  ordered  to  be 
wound-up  in  Feb.  1870,  and  the  ofBcial  liquidator 
now  refused  to  admit  the  claim,  on  the  ground  that 
the  policy  was  unstamped. 

It  appeared  to  be  the  practice  of  the  association 
to  issue  unstamped  policies,  unless  a  special  appli- 
cation was  made  by  the  insurer  for  a  stamped  policy, 
but  no  such  application  was  made  by  Martin. 

Ince,  in  support  of  the  claim,  contended  that 
there  was  a  sufficient  admission  in  the  books  of 
the  association  to  entitle  the  widow  to  recover  the 
amount  claimed  as  upon  an  account  stated,  and 
that  the  amount  having  been  allowed  could  not 
now  be  disputed :  (Ba^ncer  v.  Birt,  10  M.  &  W. 
61). 

A.  O. Marten,  fijir  theoffioial  liquidator,  contended  t 
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that  the  olaim  could  not  he  allowed,  as  the  policy 
upon  which  it  wan  founded  was  void,  being  un- 
stamped {Ee  The  London  Marine  InsurcmceAesoda- 
iion,  Smith's  case,  L  R^p  4  Ch.  611 ;  21  L.  T.  Rep. 
N.  S.  97;  3  Mar.  Law  Gas.  O.  S.  280),  and  that 
there  was  no  evidence  of  any  account  stated,  for 
until  administration  was  granted,  which  was  not 
until  some  time  after  the  windine*np  of  the  asso- 
ciation, there  was  no  person  to  whom  an  account 
could  have  been  stated. 

The  Yice-Ohancellob  was  of  opinion  that  the 
acknowledgement  in  the  books  of  the  association 
was  quite  sufficient  to  establish  the  relation  of 
debtor  and  creditor,  and  that  the  administratrix 
must  be  allowed  to  prove  in  the  winding-up  for 
the  amount  remaining  due  upon  the  policy. 

Solicitors  for  the  claimant,  Olarke,  Woodcock 
and  ^ylomd. 

Solicitors  for  the  (^oial  liquidator,  James, 
Curtis  and  James. 


COUBT  OF  COKKOir  PLEAS. 

B^portod  ter  H.  H.  HooKnra,  B.  A.  Kutolaki,  and  H.  F. 
PoouiT,  Xwin..  Baxriifeenhat-Law. 


Jan,  26  one?  MoAf  7, 1872. 
Simpson  and  anotheb  v.  Blues  and  another. 

County  Courts  Admiralty  jurisdiction  —  Claim 
arising  out  of  charter-pa/rty — 31  &  32  Vict,  o.  71 
32  ^  33  Vict.  0.  61. 

The  "  County  Courts  AdmiraJiy  Jurisdiction  Acts  " 
(31  ^  32  Vict.  c.  71,  an<2  32  &  33  Vict.  c.  61), 
althottgh  they  invest  certain  county  courts  wiih  a 
jurisdiction  to  entertadn  and  detemwne  a  limited 
portion  of  the  oases  which  were  formerly  enter' 
tained  a/nd  determmed  only  in  the  High  Court 
of  admiralty,  do  not  hy  imferefnce  and  indirect 
enactment  enloAye  the  jurisdiction  of  the  High 
Court  of  Admiralty  never  possessed. 

A  County  Court  having  admiralty  jurisdiction  has 
no  jurisdiction  to  entertadn  a  suit  for  da/mages 
for  short  delivery  of  cargo  arising  out  oj  a 
charter 'party,  the  High  Court  of  Admiralty 
hamng  no  jurisdiction  to  entertain  such  claim  (a). 


(a)  In  ffiyiog  the  reaaoos  why  the  Oonnty  Court  oannot 
be  ooDBidered  to  haye  jurisdiotion  oyer  suoh  claiihB,  the 
learned  judge  appears  to  h»Te  overlooked  an  imporfcant 
matter.  No  doabt  in  the  oonstmction  of  such  Aota,  **  all 
words,  whether  they  be  in  deeds  or  statntes  or  otherwise, 
if  thejr  be  general  and  not  express  and  preoise,  should  be 
restrained  into  the  fitness  of  the  matter/'  and  **  there 
should  be  no  implication  to  extend  the  jurisdiction/'  but, 
with  ^eat  submission,  these  principles  must  be  qualified 
in  so  far  that  where  words  exist  in  Acts  giving  jurisdic- 
tion to  inferior  courts,  however  inconvenient,  which 
words  cannot  be  satisfied  without  those  courts  acquire  a 
jurisdiction  which  did  not  before  exist,  then,  desnite  the 
inconvenience,  the  statute  must  have  effect.  The  learned 
judge  rules  that  the  County  Courts  can  haveno^eater 
jurisdiction  than  the  Admiralty  Court  had  previous  to 
the  passing  of  the  32  &  33  Vict.  c.  61.  If  the  words  of 
the  2nd  section  of  the  latter  Act  can  be  satisfied  by 
giving  to  the  County  Courts  the  jurisdiction  possessed 
by  the  Admiralty  Court  under  the  Admiralty  Court  Act 
1861,  sect.  6,  it  is  manifest  that  the  reasons  given  for 
restraining  the  new  jurisdiction  within, those  bounds  are 
convincing.  The  Admiralty  Court  derives  jurisdiction 
in  all  claims  for  damage  to  cargo  and  breach  of  contract 
of  that  nature  from  that  Act  alone,  an<^  therefore  the 
extent  of  its  jurisdiotion  depends  upon  the  construotion 
of  that  Act.    By  sect.  6,  the  Admiralty  Court  has  '*  juris- 


A  SUIT  for  damages  for  short  delivery  of  carf^o, 
arising  out  of  an  agreement  of  oharter-party  made 
in  relation  bo  the  use  and  hire  of  the  ship  Madge 

diction  over  any  claim  bv  the  owner  or  oonsignee  or 
assignee  of  any  bill  of  lading  of  any  goods  carried  into 
any  port  in  JiJngland  or  Wales  in  any  ship,  for  damage 
done  to  the  goods  or  any  part  thereof  by  the  negUgenoe 
or  misconduct  of,  or  for  any  breach  of  duty  or  breach 
of  contract  on  the  part  of  the  owner,  master,  or  crew  of 
the  ship,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  at  the  time  of  the  institution  of  the  cause,  any 
owner  or  part  owner  of  the  ship  is  domiciled  in  England 
or  Wales."  Under  that  section,  a  claim  may  be  made 
in  the  Admiralty  Court  by  the  owner  of  any  goods, 
the  conmffnee  of  any  goods,  or  by  the  assignee  of 
any  bUl  c3  lading  of  any  goods  carried  into  any  port  of 
England  or  Wales  in  any  ship  the  owner  of  whioh  is 
not  domiciled  in  England  or  Wales ;  a  olaim  may  be  made 
by  any  of  those  persons  for  damage  done  to  the  goods  by 
the  negliMuce  or  misconduct  of  the  owner,  master,  or 
crew  of  we  ship :  a  claim  may  also  be  made  for  any 
breach  of  duty  on  their  part,  or  for  any  breach  of  oon- 
tract ;  but,  with  respect  to  this  latter  claim,  it  ia  pro- 
bably intended  that  the  claim  must  be  in  respect  to  some 
actual  or  constructive  dama^  to  goods,  as  the  only 
persons  who  can  make  the  claim  are  the  owners,  &o.,  of 
goods  carried  into  a  British  port  (see  The  Santa  Anna, 
82  L.  J.  198  Adm.)  Now,  a  claim  for  "damage  done  to 
goods  by  negligence  or  misconduct "  is  a  olaim  in  tort ;  a 
clsim  for  breach  of  duty  or  contract  in  this  section  ii  a 
claim  arising  out  of  an  express  or  implied  condition  of 
the  contract  entered  into  for  the  carriage  of  goods,  as  in 
the  case  where  a  master  claims  to  detain  the  cargo  for 
freight  and  average,  and  at  the  same  time  refuses  to  give 
information  so  that  those  claims  may  be  satisfied :  {7%9 
Norway.  B  A  L.  226 ;  2  Mar.  Law  Cas.  0.  S,  17  j  The 
words  of  the  Act*under  discussion  are  that  "  any  County 

Court  appointed,  &c shall  have  jurisdiction,  &o., 

to  try  and  determine  the  following  causes :  (1)  As  to  any 
claim  arising  out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship,  or  in  relation  to  the  cairiaire 
of  goods  in  any  ship,  and  also  as  to  any  daim  in  tort  in 
respect  of  goods  carried  in  any  ship,"  The  wording  of 
this  section  ffives  jurisdiotion  over  three  different 
claims,  first  (taking  them  in  inverse  order),  a  claim 
of  tort  in  respect  of  goods  oarried  in  any  ship" 
which,  construed  strictly  according  to  the  prineide 
adopted  in  the  present  case,  would  correspond  with  m 
claim  ^or  **  damage  done  to  goods  by  negligence  or  mis- 
conduct "  in  the  Admiralty  Court  Act  1861 ;  seoondly,  a 
claim  **  arising  out  of  any  agreement  in  relation  to  the 
carriage  of  goods  in  any  ship  '*  whioh  would  in  the  same 
way  correspond  to  the  daim  for  "breach of  daty  or 
breach  of  contract  on  the  part  of  the  owner,  master,  or 
crew  of  the  ship."  in  the  Admiralty  Court  Act; 
and  thirdly,  a  claim  "arising  out  of  any  agree- 
ment made  in  relation  to  the  use  or  hire  of  any 
ship  "  for  which,  it  is  submitted,  there  are  no  oorre- 
sponding  words  in  the  Admiralty  Court  Act.  The 
Obvious  meaning  of  these  words,  when  read  with  the 
whole  section,  is  that  they  give  jurisdiction  over  claims 
other  than  those  relating  to  the  mere  carriage  of  goods, 
that  is  to  say,  over  claims  arising  out  of  a  breach  of  an 
agreement,  by  which  a  ship  is  hired,  independently  of 
any  goods  being  laden  on  board  or  oarried  on  that  ship 
They  would  appear  to  relate  to  claims  in  the  nature  of 
breach  of  contract  in  refusing  to  proceed  to  a  port  of 
loading,  or  in  arriving  at  such  a  port  after  the  stipulated 
time  for  loading  a  cargo.  Unless  such  a  meaning  is 
attached  to  them  they  must  be  wholly  inoperative  and 
have  no  meaning,  except  such  as  is  to  be  gathered  from 
the  succeeding  words  of  the  section.  What  makes  it 
still  more  probable  that  these  words  were  intended  to 
have  an  operative  force  is  the  fact  that  the  County 
Courts  Admiralty  Jurisdiction  Act  1868  (31  A  32  Vict,  a 
71)  s.  3.,  gave  jurisdiction  to  the  County  Courts  for 
claims  for  "damage  to  cargo,"  and  those  words  would 
include,  if  interpreted  by  the  meaning  usually  attached 
to  them  in  the  Admiralty  Court'  all  the  claims  that  oould 
be  qiade  under  the  Admiralty  Court  Act  1861,  the 
amount  only  being  limited.  If  these  conoluBions  drawn 
from  the  comparison  of  the  two  Acts  are  oorreot,  it  is 
difficult  to  imagine  how  it  can  he  said  that  the  words  of 
the  County  Courts  Act  can  be  satisfied,  except  by  giving 
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Wildfire,  was  institated  in  the  Goanty  Coart 
of  Liverpool,  having  admiralty  lorisdiotion.  The 
ship  was  chartered  to  the  plaintiff,  who  was  a  party 
to  the  charter-party,  and  claimed  under  it  for  short 
delivery  of  gocnds  belonging  to  him,  and  laden  on 
board  the  ship  in  parsnanoe  of  the  charter- 
party. 

F,  M.  White,  for  the  defendant,  moved  for  a  writ 
of  prohibition. 

E.  0. 0la/rk9on  showed  canse  in  the  first  instance. 

F.  M.  While  replied. 

The  facts  and  arguments  sufficiently  appear  in 
the  judgment. 
The  following  cases  were  cited : 

IBvera/rd  y.  Kendall,  8  Mar.  Law  Cki.  O.  S.  dOl ;  22 

L.  T.  Bep.  N.  &  406;  L.  Bn>.  50.  P.  428; 
The  Danzig,  1  Mar.  Law  Cas.  O.  S.  392 ;  Brown  k 

Lush.  1(2; 
TTm  Doicfd,  3  Mar.  Law  Cas.  0.  S.  424 ;  22L.T.Bep. 

N.  S.  627 :  L.  Bep.  8  Adm.  &  Eoo.  185 ; 
The  Bwan,  23  L.  T.  Bep.  N.  S.  038;  L.  Bep.  8  Adm. 

&£co.  814; 
The  8t,  Clmtd,  1  Mar.  Law  Gas.  O.  S.  800;  Brown  A 

LaBlu4; 
The  Kazan,  Brown  A  Lnsh.  1 ; 
The  Nuovo  Bo/faeUna,  1  Asp.  Mar.  Law  Cas.  16; 

L.  Bep.  8  Adfm.  A,  Eoo.  483. 

May  7.— The  judgment  of  the  court  (Willes, 
Bylen,  Brett,  and  Grove,  J.J.)  was  delivered  by 
BaETT,  J.— This  was  a  rule  moved  by  Mr.  F.  M. 
White  calling  upon  the  plaintiffs  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  the 
County  Court  of  Lancashire  holden  at  Liverpool 
to  prohibit  the  court  from  further  proceedings  in  a 
suit  against  the  ship  the  Madge  Wildfire,  and 
the  defendants,  her  owners,  and  from  further  pro- 
ceeding in  the  matter  of  the  arrest  and  detention 

a  larger  jnrisdiotion  than  that  already  poasesied  by  the 
Admiralty  Conrt,  and  if  it  is  onoe  admitted  that  there  is 
a  larger  jnrisdiotion,  in  respect  of  any  one  thing,  there 
ia  no  reason  why  a  larger  jnrisdiotion  shonld  not  exist  in 
all  snch  matters. 

With  regard  to  the  partionlar  oase  it  is  submitted  that 
the  pro|>oeition  that  the  Admiralty  Conrt  never  had 
jnrisdiotion  over  a  olaim  arising  exolnsively  ont  of  a 
eharter-par^  is  a  little  too  broad.  Under  the  wording 
of  sect,  h  of  the  Admiralty  Conrt  Act  1861  the  oonrt  may 
entertain  anv  daim  by  the  owner  or  oonsignee  of  goods, 
independently  of  his  being  the  holder  of  the  bill  of  lading. 
If  the  owner  or  the  consignee  were  a  party  to  the  obarter- 
party,  there  seems  to  be  no  reason  why  he  shonld  not 
prosecute  a  claim  in  the  Admiralty  Conrt  for  a  breach  of 
its  provisions  so  long  as  his  goods  were  damaged  by  that 
bteaoh.  The  Norway  (B.  &  L.  226 ;  2  Mar.  Law  Cas. 
O.  S.  17)  only  decided  ^lat  the  assignee  of  a  bill  of  lading 
oonld  not  sue  on  a  charter-party  to  which  he  was  not  a 
partT. 

Wbatever  may  be  the  constmotion  pnt  npon  the  word- 
ing of  the  County  Courts  Aot,  there  is  little  donbt  that 
thriee  who  introduced  it  intended  to  give  the  County 
Conrto  the  largest  possible  jurisdiction,  they  being  m 
opinion  that  certain  local  tribunals  should  have  the  ex- 
clnsive  power  of  trying  snoh  ^nestions,  and  that  these 
County  Courts,  having  the  maritime  questions  of  a  large 
district  before  them  would  be,  by  constant  practice, 
more  competent  to  deal  with  them  than  the  ordinary 
County  Courts,  and  that  much  expense  would  thus  be 
saved  to  shipowners  and  others  who  would  otherwise  be 
compelled  to  retort  to  the  Superior  Courts. 

Since  the  above  was  written  the  learned  judge  of  the 
Admiralty  Conrt  has  given  judgment  in  two  similar 
oases,  and,  although  he  held  that  he  was  bound  by  the 
judgment  of  a  Common  Law  oonrt  upon  the  construction 
of  a  statute,  he  was  of  opinion  that  the  County  Courts 
had  the  larger  jurisdiction  contended  for,  and  hoped  that 
the  oases  might  be  taken  to  a  Court  of  Appeal. 

These  oases,  The  Cargo  e»  Argot,  and  the  Eeweone, 
will  be  found  raported  later  on  in  toe  preeent  volume. 
— Bd. 


of  the  ship,  <&^.    Cause  was  shown  against  the 
rule  in  the  first  instance  by  Mr.  Glarkson.    The 
suit  was  commenced  in  the  County  Court  having 
admiralty  jurisdiction  under  the  statutes  31  &,  32 
Yict.  c.  71,  and  32  &  33  Yict.  a  51,  by  a  plaint,  in 
which  the  nature  of  the  suit  was  declared  to  be  for 
damages  for  short  delivery  of  cargo  arising  out  of 
an  agreement  of  charter  party  mi^e  in  relation  to 
the  use  and  hire  of  the  Madge  Wildfire,  and  in 
which  the  suit  was  stated  to  be  brought  on  behalf 
of  the  plaintijSs  against  the  barque  or  vessel  "The 
Madge  Wildfire,"  and  against  the  owner  or  owners 
thereof  unknown,  &c.    The  plaint  was  nailed  to 
the  mast  of  the  ship  in  the  Sandon  Dock  at  Liver- 
pooL    A  summons  to  enter  an  appearance  to  the 
suit  was  served  on  the  defendant  Blues.    He  was 
resident  and  domiciled  at  Sunderland.    The  ship, 
on  an  affidavit  of  the  plaintiff  that  she  was  about 
to   leave,   was  arrested  and  detained.     It  was 
admitted  on  the  argument  that  the  only  cause  of 
action  was  an  idleged  breach  of  the  charter-party, 
and  that  the  claim  of  the  plaintifF  was  founded  on 
his  beiuff  a  party  to  the  charter-party.    On  the 
one  side  it  was  argued  that  the  County  Court  had 
not  jurisdiction  over  such  a  claim  by  virtue  of 
sect.  2  of  32  &  33  Yicr..  c.  51,  because  on  comparing 
that  section  with  others  in  the  same  statute  and 
in  the  statute  31  &  32  Yict.  c.  71,  which  statutes 
are  to  be  read  as  one,  and  considering  the  general 
apparent  object  of  the  statute;,  namely,  to  allow  to 
the  County  Court  a  part,  limited  as  to  amount,  of 
existing  admiralty  jurisdiction ;  and  considering 
further  the  effect  which  would  be  produced  if  the 
words  were  read  in  so  large  a  sense  as  suggested, 
of  indirectly  enlarging  the  jurisdiction  of  the  High 
Court  of  Admiralty,  with  which  the  legislation 
does  not  profess  to  d€«d;  and  considering  the  effect 
which  would  be  produced  on  the  business  relations 
of  merchants ;  it  would  be  a  wron^  interpretation 
to  construe  the  words  so  as  to  give  jurisdiction 
in  the  present  case.    On  the  other  side  it  was  con- 
tended that  there  was  no  sufficient  ground  for  con* 
struiug  the  words  otherwise  than  in  the  largest 
sense  they  seem  to  import.    The  words  relied  upon 
in  support  of  the  jurisdiction  are  as  follows:  "Any 
County  Court  appointed,  &c.,  shall  have  jurisdic- 
tion and  all  powers  and  authorities  relating  thereto, 
to  try  and  determine  the  following  causes :  (1)  as  to 
anj^  okim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship,  or  in  relation 
to  the  carriage  of  iroods  in  any  ship,  and  also  as  to 
any  olaim  in  tort  in  respect  of  goods  carried  in  any 
ship,  prorided  the  amount  claimed  does  not  exceed 
3001.      These  words,  read  apart  from  qualification 
by  the  context,  are  undoubtedly  lai'ge  enough  to 
create  a  new  jurisdiction  in  respect  of  a  claim  as 
for  a  breach  of  charter-party.    The  question  is 
whether  their  meaning  is  limited  by  the  subject- 
matter  and  the  context  so  as  to  exclude  such  a 
claim.      The   High   Court  of   Admiralty  has  no 
original  jurisdiction  to  entertain  such  a  oase  as  the 
preeent,  and  no  statute  has  conferred  on  the  High 
Court  ot   Admiralty  any  original  jurisdiction  to 
entertain  any  claim  as  for  a  bteaoh  of  charter- 
party.      It    follows     that    if    the    claim     had 
been  in  excess  of  3002.  neither  the  High  Court 
of    Admiralty   nor    the    County    Court    would 
have  had  jurisdiction  to  eutertain  it.    Yet  if  the 
County  Court  has  jurisdiction  to  trv  surh  a  case 
where  the  claim  does  not  exceed  300Z.,  it  seems 
difficult  to  say  that,  by  virtue  of  section  26  of 
31  &  32  Yict.  o.  71,  the  High  Court  of  Admiralty 
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has  not  a  seoondary  jurisdiction  to  determine  the 
case  by  way  of  appeal,  and  might  not  by  virtne  of 
section  6  aesame,  hj  removing  the  case  into  the 
High  Court,  a  quobn  original  jurisdiction.    Nay,  if 
the  rule  of  construction  to  be  applied  to  these 
statutes  is  that  the  words  are  to  be  read  in  their 
largest  sense,  a  suit  for  breach  of  charter  party 
with  a  claim  in  excess  of  300^  being  brought  in 
the  County  Court,  might  be  removed  under  section 
6  of  31  &  32  Yict.  c.  71  into  the  High  Court  of 
Admiralty,  and  be  there  entertained,  tried,  and  de- 
termined. In  the  cose  of  The  Swan  (L.  Itep.  3  Ad.  & 
Eccl.  314;  23  L.  T.  Bep.  N.  S.  633),  the  Judge  of 
the  High  Court  of  Aamiralty  held  that  if  the 
County  Court  Act  32  &  33  Yict.  c.  51,  does  give 
jurisdiction  to  the  County  Court  to  deal  with  a 
claim  for  demurrage,  it  follows  that  the  High  Court 
of  Admiralty  may  transfer  the  suit,  and  entertain 
and  determine  it  under  section  6  of  31  &  32  Yict. 
c.  71,  although  the  High  Court  of  Admiralty  has 
no  jurisdiction  to  deal  with  a  claim  for  demurrage. 
"  It  is  true,"  says  the  learned  judge,  "  that  this 
court  has  no  jurisdiction  to  entertain  a  cause  of 
this  nature  in  the  first  instance ;  but  if  the  legisla- 
tnre  has  given  to  this  court  power  to  transfer  the 
cause,  it  has  thereby  conferred  upon  the  court 
jurisdiction  over  the  cause."    The  High  Court  of 
Admiralty  might  therefore,  according  to  the  sup- 
posed effect  of  this  legislation,  obtain  indirectly  a 
jurisdiction,  which  the  general  law  has  directly 
forbidden,  and  which  the  statute  has  not  in  any 
direct  way  extended,  by  allowing  suits  commenced 
in  the  County  Court  to  be  remoTed  immediately 
for  trial  into  the  High  Court.    Another  effect  of 
the  suggested  construction  would  be  that  the  rights 
and  liabilities  of  parties  entering  into  the  contract 
of  charter-party,  and  of  those  claiming  under  them 
by  sale  subsequent  to  the  charter-party,  would  or 
might  be  materially  altered.  It  cannot  be  seriously 
contended  that  either  of  the  County  Court  Acts, 
upon  the  suggested  interpretation,  would,  in  the 
absence  of  distinct  enactments,  impress  upon  a 
breach  of  charter-party  a  maritime  lien.    There 
would  be  no  ground  for  implying  such  a  lien,  be- 
cause the  High  -Court  of  Admiralty  never  had  any 
jurisdiction  ok  any  kind  with  regard  to  the  breaon 
of  a  contract  of  charter-party.      But  it  might 
be,  and  indeed  must  be,  argued  that  the  suggested 
construction  would,  by  reason  of  section  3  of 
32  &  33  Yict.  c.  51,  enable  the  County  Court,  and 
therefore  also  the  High  Court,  to   realise    the 
damages  by  seizure  before  judgment,  and  by  sale  of 
the  particular  ship.    In  other  words,  the  damages 
would  from  the  moment  of  the  arrest  be  impressed 
upon  the  ship  in  rem.    The  difference  between 
this  and  a  maritime  lien,  and  the  real  effect  of  this, 
are  pointed  out  by  Dr.  Lushington  in  the  cases  of 
the  Qustaf(l  Mar.  Law.  Cas.  O.S.  230;  Lush's  Rep. 
506),  and  the  Pacific  (2  Mar.  Law.  Cas.  0.  S.  21 ; 
Brown  &  Lush,  2^).    Whatever  the  exact  effect 
be  upon  the  ship  by  virtue  of  the  reading  together 
of  the  two  Acts,  there  must  be  some  effect,  and 
consequently,  the   rights  and  liabilities  of  ship- 
owners and   the  other    merchants  interested  in 
the  mercantile  use  of  ships  must  be  altered  ;  for 
at  present  such  damages  are  realised  not  by  seizing, 
detaining  and  selling  the  particular  ship,  but  oqt 
of  the  general  personal  property  of  the  shipowner 
by  seizure  and  sale  in  execution  after  judgment. 
As  affecting  commercial  business  and  enterprise, 
the  seizure  and  detention  of  a  ship  are  of  the  utmost 
gravity ;  for,  if  she  be  a  general  snip,  the  mercantile 


adventures  of  many  merchants  are  by  such  seizure 
and  detention  dislocated,  if  not  destroyed.    The 
suggested  construction  would  also,  as  it  seems  to 
us,  create  as  matter  of  fact  an  inequality  in  the 
administration  of  law  between  different  merchants; 
it  would  lay  a  greater  burden  on  the  smaller  ship- 
owners and  merchants  using  their  ships.    Where 
the  claim  would  be  small,  as  under  300L,  it  would 
generally  arise  in  respect  of  small  cargoes  on 
board  small  ships,  which  ships  would  be  impressed 
with  the  damages ;   but  in  the  case  of  claims  in 
excess  of  3002.,  unless  the  High  Court  of  Admiralty 
should  successfnllv  assume  to  remove  the  cause  in 
the  way  suggested  aboye,  the  suit  would  be  tried 
at  the  common  law,  and  the  ship  would  not  be 
exposed  at  a  critical  moment  to  detention  or  delay 
upon  the  mere  assertion  or  pretence  of  a  claim, 
and  the  ship  upon  a  claim  being  established  by 
judgment  would  be  no  more  liable  to  the  damages 
than  any  other  chattel  of  the  shipowner's  property. 
In  the  one  case,  that  is  in  the  case  of  small  claims, 
whether  well  or  ill  founded,  the  nayigation  of  the 
ship  would  be  hampered  both  as  to  the  ship-owner 
ana  as  to  persons  who  had  contracted  for  the  use 
of  the  ship ;  in  the  other  case,  namely,  in  the  case 
of  larger  claims,  the  ship  would  go  free.    It  would 
also  lay  a  greater  burden  on  charterers  of  smaller 
ships.    If  the  larger  effect  is  to  be  given  to  the 
words  of  the  statutes,  charterers  of  small  ships 
might  be  brought  into  the  County  Court  under  its 
Admiralty  jurisdiction  on  claims  for  charter-party 
demurrage,  or  for  short  freight  payable  according 
to  charter-party ;  and  if  such  charterers  were  to 
be  made  liable  according  to  admiralty  procedure, 
the  remedy  would  be  against  the  cargo  in  rem. 
If  the  cargo  belonged  solely  to  the  charterer,  this 
would  be  a  different  and  more  onerous  remedy 
against  him  than  the  existing  law  allows  against 
a  charterer  of  a  larger  ship;    and  if  the  cargo 
belonged  to  different  shippers,  the  cargo  of  one 
who  had  made  no  delay  in  shipping,  or  of  one  who 
had  loaded  all  he  contracted  to  load,  might  be 
seized,  detained,  and  sold  for  a  delay  in  shipping, 
or  a  short  shipment  of  another  shipper  over  whose 
acts  he  could  have  no  control,  whereas  charterers 
and  shippers  of  part  cargo  on  board  larger  ships 
would  incur  no  such  burdens  and  risks.  These  con- 
siderations lead,  we  think,  to  the  conclusion  that  we 
ought  not  so  to  construe  the  words  of  these  County 
Court  Acts  as  to  create  this  large,  novel,  and  incon- 
venient jurisdiction  when  we  find  from  the  context 
that  the  general  intention  was  only  to  distribute 
the  existing  admiralty  jurisdiction  by  allowing 
suits  of  limited  amount  to  be  instituted  in  inferior 
courtA.    As  to  such  courts,  the  rule  which  has 
been  invariably  applied  is  that  there  should  be 
no   implication   to  extend  the  jurisdiction.     If 
ever  the  rule  of  construction  that  '*all  words, 
whether  they  be  in  deeds  or  statutes  or  other- 
wise, if  they  be  general  and    not  express   and 
precise,  should  be  restrained  into  the  fitness  of  the 
matter,"  were  applicable,  it  would  be  to  limit  the 
alleged  erection  in  an  inferior  court  of  a  new 
and  unheard  of  jurisdiction  in  rem  over  so  many 
of  a  class  of  suits  as  happened  to  be  within  a 
certain  limit  of  amount,  in  no  respect  calling  for 
the  novel  mode  of  treatment  sought  to  be  extracted 
from  the  general  expressions  employed,  and  at  the 
same  time  leaving  all  oases  oc  the  same  class, 
which  are  above  that  limit  of  amount,  to  be  dealt 
with  according  to  a  different  law.    The  correct 
mode  of  reading  such  expressions  is  to  read  them 
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as  indading,  witboat  restriction,  the  whole  of  the 
dass  of  oaases  in  respect  of  which  a  like  juris- 
diction  had  previosly  been  exercised,  and  to 
restrain  them  in  constmction  to  causes  of  that 


,  The  antboritiesupontheconstmotionof theseand 
analogous  Acts  illustrate  the  propriety  of  this  rule 
of  constmction.  In  thecaseof  The  8L  Cloud  (6r.& 
Lash.  4;  1  Mar.  Law  Gas.  O.  S.  809),  Dr.  Lushing- 
ton  had  to  consider  what  was  the  true  rule  of 
oonstruotion  to  be  applied  to  sect.  6  of  the  Admi- 
ralty Courts  Act  1861  (24  Yiot.  c.  10),  which 
enacts  that  "  the  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  by  the  owner  or 
consignee  or  assisnee  of  any  bill  of  lading  of  any 
i{oods,*'  &o.  It  was  contended  that  these  words 
ought  to  be  construed  in  their  largest  sense,  and 
therefore  saye  jurisdiction  in  the  case  of  a  elaim 
by  any  and  every  assignee  of  a  bill  of  lading  ;  but 
that  learned  judge  held  that  the  words  must 
be  limited  in  construction  so  as  to  include  only  an 
assignee  to  whom  the  property  in  the  goods 
pasaed  by  the  contract  and  assignment.  **Primd 
fade!*  he  says,  "the  words  of  the  6th  section  would 
give  every  assignee,  whether  for  yalne  or  not,  a 
right  to  sue  in  this  court,  &c."  "  What  is  the  true 
construction,  however,"  he  afterwards  says,  "of 
the  words '  any  claim  P '  I  think  that  the  true  con- 
struction of  the  words  '  anv  claim '  is  any  claim 
lawfully  existing  independently  of  this  Act.  It 
maty  he  eaid,  I  think  wUh  eame  force,  that  if  it  was 
tufonded  to  ereaie  a  new  right  of  acUony  the  Legie^ 
laiwre  vxmld  hone  expreeeed  euohintention  in  clearer 
and  more  inieUigible  terms"  It  is  true  that  in  The 
Nepoier  (3  Mar.  Law  Cas.  0.  S.  355 ;  L.  Bep.  2  Adm. 
&  Boo.  p.  375 ;  22  L.  T.  Bep.  N.  S.  177),  the  pre- 
sent  learned  jndp;e  of  the  Admiralty  Court  has 
intimated  an  opmion  that  the  construction  put 
upon  the  statute  in  the  case  of  The  8t.  Oloud 
cannot  be  supported ;  but,  as  he  held  in  the  case 
before  him  that  the  propertj^  did  pass,  his  intima- 
iioa  as  to  the  construction  of  the  statute  was  not 
necessary  for  the  decision  of  the  case.  In  the  case 
of  The  Dowse  (3  Mar.  Law  Cas.  O.  S.  424 ; 
L.  Bep.  3  Adm.  &  Ecc.  135,  22  L.  T.  Bep. 
K.  S.  627)  a  suit  was  instituted  in  the  County 
Court  against  a  British  ship  and  owners  for  neces- 
saries to  an  amount  less  than  150L  supplied 
to  the  diip,  it  appearing  that  a  part  owner 
was  d<Mniciled  in  England.  Under  such  circum- 
Btanoes  the  High  Court  of  Admiralty  had  no 
original  jurisdiction,  either  under  3  &  4  Vict, 
c  65  or  under  24  Yict.  c.  10.  But  it  was  con* 
tended  that  the  County  Court  nevertheless  had 
jurisdiction  by  virtue  of  the  large  words  in  sect.  3 
of  31  &  {^  Vict.  c.  71,  which  are  "  that  any  County 
Ck>urt,  &o.,  shall  have  jurisdiction,  &c,,  to  try  and 
determine,  &o^  as  to  any  claim  for  necessa/ries,  in 
which  the  amount  claimed  does  not  exceed  150Z." 
Put  it  was  held  on  appeal  by  the  judge  of  the 
High  Court  of  Admiri^ty  that  the  construction 
must  be  so  limited  as  to  give  the  County  Court 
jurisdiction  only  in  cases  where  the  High  Court 
would  also  have  jurisdiction.  In  the  case  of  The 
IM>y,  brought  before  Willes,  J.,  at  chambers,  the 
suit  was  instituted  by  the  shipowner  for  de- 
murrage alleged  to  be  due  according  to  charter- 
party,  and  was  commenced  by  plaint  in  the  County 
Court.  The  jurisdiction  was  claimed  under  sect.  2 
of  32  A  38  Vict.  c.  51,  as  in  the  present  case.  But 
the  learned  judge  granted  a  writ  of  prohibition 
on  the  ground  that  the  words,  not  being  clear, 


though  large,  ought  not  to  be  construed  so  as 
to  give  a  new  right  to  the  shipowner  as  against 
cargo,  and  to  impose  a  new  liability  on  cargo. 
In  Everard  v.  Kendal  (sup.),  the  question  came 
before  this  court  whether  by  virtue  of  31  &  32 
Yict.  a  71,  and  32  &  33  Vict,  a  51,  the  County 
Court  had  jurisdiction  to  entertain  and  deter- 
mine as  in  an  admiralty  suit  a  claim  bv  the 
owner  of  a  barp^e  propelled  by  oars  only,  in 
respect  of  a  collision  in  the  Thames  by  another 
such  barge.  It  is  true  that  the  case  is  not 
a  direct  authority  with  regard  to  that  now 
before  the  court,  because  the  question  there 
turned  rather  upon  the  construction  of  the  word 
''ship"  as  interpreted  by  general  orders,  than 
on  the  construction  to  be  put  upon  the  statute, 
where  the  alleged  enactment  is  not  direct  and  clear, 
bat  indirect  and  doubtful.  But  the  arguments  and 
the  judgments  delivered  treated  much  of  the  effect 
of  the  large  words  used  in  some  sections  of  the 
County  Courts  Acts,  and  on  the  effect  of  them,  if 
interpreted  in  their  largest  sense,  upon  the  juris- 
diction of  the  High  Court  of  Admiralty,  and  the 
rights  and  liabilit'es  of  parties,  and  on  the  effect  on 
them  of  the  sections  givins  to  the  High  Court  of 
Ad  miralty  the  po  were  of  appeal  and  transfer.  The 
judges  who  took  part  in  that  case  were  of  opinion 
that  the  large  words  used  in  the  two  County  Court 
Acts  were,  upon  a  true  interpretation,  to  be  held  to 
apply  only  to  such  subject  matters  of  suit  as  were 
before  the  passing  of  those  Acts  within  the  iurisdic- 
tion  of  the  High  Court  of  Admiralty.  We  are  of 
that  opinion  now.  The  County  Court  Acts,  we 
think,  invest  certain  County  CJourts  with  a  juris- 
diction to  entertain  and  determine  a  certain  limited 
portion  of  the  oases  which  were  formerly  enter- 
tained and  determined  only  in  the  High  Court  of 
Admiralty ;  but  those  Acts  do  not,  we  think,  by 
inference  and  indirect  enactment,  enlarge  the 
jurisdiction  of  the  High  Court  of  Admiralty,  or,  by 
giving  to  the  County  Courts  a  method  of  proce- 
dure not  before  used  either  in  the  Admiralty  Court 
or  at  the  common  law,  alter  the  rights  and  liabi- 
lities of  merchants  engaged  in  maritime  adventure. 
They  give  as  indeed  they  profess  in  terms  to  give, 
a  part  of  the  admiralty  jurisdiction  to  be  admin- 
istered in  a  modified  form:  they  do  not  give  as 
admiralty  jurisdiction  a  jurisdiction  which  the 
Court  of  Admiraltv  never  possessed.  The  case  of 
The  Swan  (sup,),  does  not  incline  us  to  modify  this 
view.  In  that  case  it  was  assumed  without  argu- 
ment that  the  County  Court  had  jurisdiction  in  a 
case  of  demurrage,  and  we  think,  assumed  without 
argument  that  an  indirect  jurisdiction  was  given 
to  the  High  Court  of  Admiralty ;  and  the  only 
point  really  decided  was  that,  if  both  those  assump- 
tions were  true,  the  High  Court  of  Admiralty 
ought  to  transfer  the  cause.  Again,  the  case 
of  The  Sylph  (3  Mar^  Law  Cas.  O.  S.  37; 
L.  Bep.  2  Adm.  and  Ecc.  24 ;  17  L.  T.  Bep.  N.  S. 
519),  affirmed  on  appeal  by  the  Privv  Council 
in  The  Beta  (L.  Bep.  2  Priv.  Co.  App.  447; 
20  L.  T.  Bep.  N.  S.  988)— in  which  it  was  held 
that  a  claim  for  compensation  for  personal  in- 
juries caused  by  negli^nt  management  of  a 
ship  might  be  maintained  by  a  suit  in  rem 
in  the  Admiralty  Court  ap^ainst  the  ship,  hj 
virtue  of  the  words  "the  High  Court  of  Admi- 
ralty shall  have  jurisdiction  over  any  claim  for 
damage  done  by  any  ship,"  which  are  contained 
in  sect.  7  of  24  Yict.  c.  10— and  the  case  of  The 
Chdcffaae  (3  Mar.  Law  Cas.  0.  S.  201 ;  L.  Bep.    ^ 
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2  Adm.  &  Eoc.  326 ;  19  L.  T.  Rep.  N.  S.  748) 
would  be,  if  animpeaohed,  aabhorities  to  a  great 
extent  ajB^inst  the  oonclosion  to  which  we  in  this 
case  arrive.  Bat  thoee  cases  have  been  seriously 
impeached  by  the  case  of  Smith  v.  Brown  (ante, 
p. 66 ;  24 L.T.  Rep. N.  S. 808  ;  40 L. J.,214, Q.  B), 
in  the  decision  and  reasoning  and  obsenrations  of 
which  we  entirely  concur.  We  are  therefore  of 
opinion  that  the  County  Court  had  no  jurisdiction 
in  the  present  case  to  entertain  the  suit  or  to 
detain  the  ship,  and  that  a  writ  of  prohibition 
ought  to  issue. 

Attorneys  for  plaintiffs,  Qregoryt  BowcUffes,  and 
Bawle, 

Attorneys  for  defendants,  Mereer  and  Mercer. 


EZCKSQUEB  CHAMBEB 

Beported  "by  J.  Shobtt,  Esq.,  Buriflter-ftt-Law. 

Friday,  May  10, 1872. 

(Before  Kelly,  C.B.,  Keating,  and  Bbett,  JJ., 
Channell,  and  Cleasbt,  BB.) 

Ionides  and  another  v.  The  Pacific  Fire  and 
Marine  Insurance  Company. 

Marine  inattrance-^Slip — Open  policy — Mistake  in 
name  of  ship — Innocent  mierepresentation'^Evi' 
dence—SO  Vict.  c.  23,  aa,  4,  9. 

Plaintiff8,8hip  and  insurance  hroJcera,  hamng  re- 
ceived instrucHona  from  Messrs.  0.  and  K.<,  of 
Hambwrg,  to  open  a  policy  on  hides  to  the 
a/mownt  of  hOOGl.,  filled  up  a  slip  for  thai  amount 
on  hides  per  "ships  "  and  left  it  at  the  office  of  ihe 
defendants*  u/nderwriters.  About  four  months 
afterwa/rdSf  an  agent  of  Messrs.  O.  and  K.  hcmng 
written  to  the  pla/intiffs  ahout  hides  on  board  the 
Socrates  a  cl&rk  of  the  plaintiffs  caUed  on  the 
defendants,  and,  after  referring  to  the  French 
Veritas  which  contained  the  na/mes  of  two 
vessels,  the  Socrate,  wn  old  French  vessel,  and  the 
Socrates,  a  Norwegicm  vessel,  said  he  believed  the 
vessel  on  board  of  which  the  hides  were  to  be 
shipped  was  the  Socrates.  About  a  week  after,  one 
of  the  plaintiffs,  taking  up  the  old  slip  for  6000L  at 
the  defendomts*  office,  filled  wp  two  slips  instead^ 
one /or  2600i.  on  hides  per  the  Sophie,  the  other 
for  2466^.  on  hides  per  the  Socrates ;  and  policies 
were  duly  issued  in  accordance  with  the  sUps.  The 
hides  were  loaded  not  on  board  the  Socrates,  but 
on  boa/rd  the  Socrate,  and  were  totally  lost,  whilst 
on  board  that  vessel,  by  the  perils  insured  against. 
An  action  having  been  brought  upon  the  policy  for 
2466L,  the  mry  found  that  the  parties  intended  to 
insure  the  hides  by  the  vessel  on  which  they  were 
shipped,  whatever  the  na/me  might  be. 

Held  (aMrming  the  judgment  of  the  Court  of 
Queen  s  Bench),  that  the  plaintiffs  were  entitled  to 
recover,  although  the  hides  were  on  board  the 
Socrate  at  the  time  they  Wfre  lost. 

Held,  also,  that  the  slip  for  hOOOLwas  admissible  in 
evidence,  to  show  the  intention  of  the  parties  at  the 
time  ihe  policy  founded  upon,  it  was  executed 
although  by  30  Viet.  c.  23  ss.  4,  9.  the  sUp,  not, 
having  been  stamped,  would  not  be  avaUaole  as  a 
polity  {a). 

(a)  The  court,  in  deoidizig  that  a  slip  is  admisBible  in 
eyidenoe  to  show  what  was  the  intentioB  of  the  purties 
in  enterinflr  into  the  oontraot,  ^t  rid  of  tiie  difficulty 
snffgested  in  anote  to  the  report  of  the  case  in  the  ooart 
below  {ante  p.  146).  They  expressly  say  that  a  slip  is 
not  a  policy,  and  not  an  agxeemant  at  all  within  the 


This  was  an  appeal  from  a  decision  of  the  oourt  of 
Queen's  Bench,  making  absolute  a  rule  to  enter  a 
yerdiot  for  the  defendants  on  the  second  and  sixth 
pleas,  so  far  as  they  related  to  the  fourth  count  of 
the  declaration,  and  discharging  the  rule  as  to  the 
rest.  See  the  report  of  the  case  in  the  court  below, 
ante,  p.  141,  where  the  pleadings  are  fully  set 
forth. 
•The  facts  of  the  case  were  as  follows  : 

1.  The  plaintiffs  are  ship  and  insuranoe  brokers 
carrying  on  business  in  the  city  of  London,  and 
haye  for  some  years  been  in  the  habit  of  effecting 
insurances  by  the  instructions  of  a  Mr.  Schaffler, 
an  insurance  broker  at  Hamburg.  Some  of  these 
insurances  were  on  behalf  of  a  Mr.  (Hyen,  and 
others  on  behalf  of  Messrs.  Kalkmann,  both  mer- 
chants at  Hamburg. 

2.  The  defendants  are  a  company  carrying  on 
business  in  the  city  of  London  as  underwriters, 
and  prior  to  Aug.  1869,  had  been  in  the  habit 
from  time  to  time  of  effecting  insurances  for  the 
plaintiffs  on  ship  or  ships. 

3.  On  the  12th  Aug.  1869  the  plaintiffs  effected 
on  behalf  of  Messrs.  Kalkmann,  with  the  de- 
fendants, a  policy  of  insuranoe  for  30001.  on  bides, 
per  ship  or  ships,  as  might  be  declared,  from  any 
port  or  places  at  the  Brazils  to  any  port  of  call  in 
the  United  KingdonL 

On  the  13th  Aug.  another  similar  policy  was 
effected  for  23642.  on  behalf  of  Mr.  Gkiyen. 

4.  On  the  23rd  Sept.  1869  the  plaintiffs  reoeiyed 
a  letter  from  Mr.  Sonaffler  of  which  the  following 
are  the  material  parts : 

Messrs.  Kalkmann,  Brothers,  hereby  request  von  to 
open  afc  once  a  policy  of  insurance  on  hides  to  the 
amount  of  50001.,  as  by  their  next  letter  they  wUl  haye 
to  declare  SOOOl.  to  40001.  on  that  head. 

6.  On  receipt  of  this  letter  the  plaintiff,  Mr 
De  Chapeaurouge.  had  an  interyiew  with  Mr. 
Drummond,  the  underwriter  of  the  defendants 
when  a  slip,  of  which  the  following  is  a  oopy,  was 
submitted  to,  and  accepted  by,  Mr.  Drummond,  on 
behalf  of  the  defendants,  by  writing  the  words  and 
letters  upon  it : 

5000  Pcfc.  Cash. 

Ionides  and  De  Chapeanrooge. 

Hides.  Insurance  12^  o  o 

Ayerage  recoverable  on  the  whole  Intereet. 

Ship  or  ships  and  steamer. 

BraziU  U.K.     ^h 

and  for  steamer  to  Hamburg. 

60/-  9/6   U.K 

5000  Pcfc. 

Not  more  than  25001.  by  each  yesaeL 


6.  At  this  interyiew  according  to  the  evidence 
of  Mr.  Drummond,  the  plaintiff  stated  that  the 
ships  to  be  declared  under  it  would  be  first-elass 
yessels,  and  that  the  consignees  under  it  would 
be  first-class  people.  The  plaintiff  denied  this, 
but  said  that,  in  answer  to  inquiries  from  Drum- 
mond upon  the  subject,  ho  might  haye  referred  to 
the  declarations  made  upon  previous  policies  which 
in  many  instances  were  on  first-class  Gterman 
ships,  but  that  he  did  not  remember  any  such 
thing  having  occurred. 

meaning  of  the  statute,  and  cannot  be  set  np  as  such,  bat 
can  only  be  used  as  explaining  the  intention  of  the  parties 
in  entering  into  a  subsequent  contract,  valid  witnin  the 
statute.  It  would  follow  from  this  decision  that  under 
no  droumstances  could  a  slip  be  used  as  evidence,  anises 
it  were  followed  by  a  duly  executed  policy  of  insnzanoes 
—Ed 
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7.  Mr.  De  Ghapeaareuge  then  filled  ap  a  slip  on 
one  of  the  printed  forms  kept  by  the  defendants 


and  left  it  at  their  office, 
of  saoh  slip. 


The  following  is  a  copy 


FAOIFIC  INSOBANOE  OOMPANY.-MABI|ng!  DEFABTHEKT. 
London  B»Mioh»  62,  ComhflL 


28rd  Sept.,  1869. 


In  who8e  Nune. 


lonidesand 
De  OhapMimmge. 


For  whose  Aocoant 


DMo. 


Oniivhai 


Hides,  l^  per  cent 


Ship. 


Ships. 


Captain. 


To  retam  9s.  6d.  for  interest  shipped  to 
U.  £.  or  ,  and  38s  6d.  for  Interest 
by  steamer  on  arrival.  Warranted 
free  from  partlonlv  average  nnder 
the  same  amount  to  5  per  cent 


Voysge. 


Inclading  rink  of  craft  to  and  from  the  ship. 
Warranted  free  from  capture,  seizure,  and 
detention,  and  all  the  consequences  thereof, 
and  of  any  attempt  thereat,  any  port  or 

Jilaoes  on  the  Brazils  to  any  port  of  csJl 
or  discharge  in  the  (Jnited  Kingdom  for 
the  Continent  between  Havre  and  Ham- 
burg, both  inclusive,  containing  the  risk 
from  the  United  Kingdom  or  Havre  by 
steamer  to  Hamburg. 


Amount. 


£5000 


Premium. 


60s. 


8.  On  the  21st  Jan.  1870,  a  letter  of  which  the 
following  is  an  extract  was  received  from  Mr. 
Sohaffler  by  the  plaintiffs. 

Hamborg,  19th  Jan.  1870. 

Messrs.  lonides  and  De  Ohapeaoronffe,  London. 

Messrs.  Kalkmann  declare  as  follows:  Cotton  from 
Ceara  to  Hamburg,  per  Socrates  C.  Jeancard,  K  1/100, 
100  bales  ootton  yalned  at  jSTSO. 

9.  On  or  about  the  23rd  Jan.  1870,  the  plain- 
titfs  received  a  letter  from  Mr.  Schaffler,  dated 
the22ud  Jan.  1870,  of  which  the  material  part 
was  as  follows : 

Hambnrg,  22od  Jan.  1870. 
Messrs.  lonides  and  De  Ohapeanronire,  London. 

I  beg  to  refer  von  to  my  resnects  of  yesterday's  date, 
and  tms  is  to  inform  yon  that  Mr.  Gayen  is  deolarinor  to- 
day from  Cerea  to  Hamburg  by  the  Socrates,  Bill  of 
lading,  dated  the  28rd  Deo.  last  year  made  out  to  order. 

P.  B.    1008  hides 

M.         158  do. 

0.  35  do. 

S.  199   do. 

1400  dry  salted  hides  ^61450. 

Mr.  Gayen  keeps  nponhis  hide  polioy  onlv  iB1500  still. 
As,  however,  he  does  not  expeot  any  fresh  snipment  near 
at  hand,  he  does,  therefore,  not  feel  disposed  at  tiie  pre- 
sent moment  to  enter  upon  fresh  iosnranoes. 

10.  On  the  24th  Jan.  in  pnrsaance  of  the  in- 
Btractions  contained  in  the  above  letter,  Mr.  De 
Cbapeanronge,  made  an  indorsement  apon  the 
13th  Ang.  1869  as  follows  : 

The  following  interest  is  now  declared  and  agreed  to 

this  policy. 

Per  Soorates— Ceaia  to  Hamburg.    B.L.    28rd  Decem- 
ber. 
P.B.  1008-) 

C '      ^85  [^^^  ^  "^^^^  ^^^*  ^^^  ^  ^^^^' 
S.'       1993 
London,  a4th  January,  1870. 


He  then  gave  the  policy  to  his  clerk,  Mr. 
Lambert,  and  directed  him  to  take  it  to  the 
defendants. 

11.  At  the  same  time  Mr.  De  Ohapeauronge 
having  noticed  that  a  portion  of  the  hides  belonging 
to  Mr.  Gayen,  were  insured  in  the  Progress  Insur- 
ance Company  which  had  failed,  i  Detracted  Mr. 
Lambert  to  offer  that  portion  of  the  insarance  to 
the  defendants,  and  wrote  in  pencil  in  the  fold  of 
the  said  policy  the  words  following : 

'*  Be-insuranoe  Progress,  Jei21," 

12.  At  this  interview  between  Mr.  De  Ghapeaa- 
rou^e  and  Mr.  Lambert,  they  both  referred  to  the 
Veritas  and  found  in  it  that  there  were  two  ships 
—the  Socrates  and  the  Socrate.  [The  descriptions 
of  the  two  vessels  were  set  out.] 

13.  Mr.  De  Ohaoeaurouge  observed  to  Mr.  Lam- 
bert that  he  supposed  that  the  Socrates  referred 
to  in  the  letter  of  the  22nd  January  was  the  Nor- 
wegian ship,  as  ^at  ship  was  most  likely  to  be 
engaged  in  the  trade,  or  words  to  that  effect. 

14.  In  consequence  of  these  instructions  Mr. 
Lambert  called  upon  Mr.  Drummond  on  the  same 
day,  and  handed  him  the  policy  of  the  13th 
Aug.,  which  Mr.  De  Ghapeaurouge  had  en- 
dorsed as  above,  to  initial,  and  at  the  same  time 
he  offered  him  the  reinsurance  for  1212. 

15.  Mr.  Drummond  turned  to  the  Veritas  and 
finding  in  it  entries  of  the  Socrates  and  8ocrcUe,M 
described  above,  asked  if  the  Socrates  was  the  ship.  ' 
Mr.  Lambert  replied  that  he  thought  so,  where- 
upon Mr.  Drummond  handed  the  policy  to  his 
clerk,  Mr.  Lark,  to  initial,  and  at  the  same  time  a 
slip  wa9  prepared  for  the  reinsurance,  which  risk 
was  taken  without  discussion  at  the  same  i)re- 
mium  as  the  other  policies.  The  following  is  a 
copy  of  the  slip : 


PACmC  nrSXTBANCE  COHPANT.-MABINE  DEPABTMEKT. 
MiMoauTDUK  roa  ▲  Pouct. 
London  Bnmeh,  S2,  ComhilL 


18,187. 

— ir~ 


In  whose  Nsme. 


On  what. 


Ship. 


Obtain. 


Voyage, 


Amount. 


Premium. 


looidssand 
De  Ghapeaurouge. 


1400  hides, 
valued  at 
£1460. 


Soorates. 

6. 4. 28  December. 


For  whose  Account. 


Ditto. 


dalnwpayable  in.., 


Being  a  reinsuranoe  of  a  part 
of  %  policy  issued  by  the 
Progress  insurance  Oom- 
pany  in  case  of  loss  or 
claim  to  pay  as  per  original. 


Including  risk  of 
craft  to  and  from 
the  ship.  War- 
ranted free  from 
capture,  seizure, 
and  detention, 
and  all  the  con- 
sequences there- 
of or  an;  attempt 
thereat. 

Oeara,  Hamhiui, 
London. 

S4  Jan.  1870. 


£121. 


60s. 


Percent £8  12    7 

Brokerage    0    8    8 

£8    8  11 
10  %  discount  ...    0    6  U 

£8    2    0 
....    0    0    6 


Stamp 


£8    2    6 


H/1/70. 


Dale 


1870. 


GoOQle 
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16.  The  following  ib  the  aoooant  given  Dy  Mr. 
Lambert  and  Mr.  Drommond,  the  defendants* 
ander writer,  of  what  passed  at  the  interview. 

The  following  is  the  aooonnt  given  by  Mr. 
Lambert : — 

He,  Dnunmond,  asked  me  to  show  him  the  ship.  I 
fqnnd  it  in  The  Veritas.  There  are  two  ships,  the 
SoerateM  and  the  Socrate,  I  said,  *'  I  think  this  is  the 
ship,"  pointing  to  the  Socraiea.  I  believe  it  to  be  the 
ship.  I  did  not  tell  him  the  information  I  had.  I » then 
prepared  a  slip,  and  this  is  it,  and,  further  (on  cross- 
examioation)  I  mentioned  the  name  Qocrakei,  The 
French  Veritas  was  on  the  table ;  I  think  I  took  it  np. 
I  pointed  to  the  Socrates.  I  suppose  I  Jed  him  to  believe 
it  Was  the  Socrates. 

17.  The  following  is  the  aooonnt  given  by  Mr. 
Drammond: — 

The  plaintiif's  clerk,  Lambert,  called  on  me  on  the 
24th  Jan.,  and  presented  me  with  the  open  policy  and  a 
declaration  of  the  Socrates,  which  I  passed  to  mv  assis- 
tant for  registering  in  onr  books.  He  then  produced  a 
slip  for  1211.,  on  wtdoh  I  referred  to  the  Veritas.  I  found 
two  vessels,  and  said  to  lum,  *'What  is  your  vessel?" 
He  said,  "  Socrates."  In  taking  that  risk,  I  believed  I 
was  insuring  a  risk  on  a  speomc  vessel  the  Socrates, 
Captain  Albertsen,  the  Norwegian.  In  insuring  the 
policy  of  that  date  I  thought  I  was  insuring  the  Socrates. 
The  risk  on  the  Socrate  was  decidedly  greater  than  on  the 
Socrates ;  I  would  not  have  insured  the  Socrate. 

18.  The  French  Yeritas  is  a  book  in  which  are 
entered  the  names  and  description  of  foreign 
▼essels,  and  it  is  nsaal  and  cnstomary  for  nnder- 
writers  and  others  to  refer  thereto  when  question  s 
arise  as  to  the  names  and  descriptions  of  foreign 
vessels. 

19.  On  the  3rd  Feb.  the  plaintiffs  received  a 
letter  from  Mr.  Schaffler,  an  extract  from  which  is 
as  follows : 

Messrs.  Ionides  and  Be  Ohapeauropge',  London. 

Hamburg  1st.  Feb.  1870. 
Messrs.  Kalkmann  Brothers  dedsre  further  on  hide 
policy  by  Socrates,  Captain  Jeancard,  from  Ceara^to 
Hamburg.  2600  dry  salted  hides,  valued  at  ^62700.  The 
balance  which  Messrs.  Kalkmann  Brothers  have  still  open 
at  your  place  is  to  the  amount  of  J6245,  on  Policy  No.  18 
(that  is  to  say,  policy  of  12th  Aug.  for  ^83000),  and  JBdOOO 
on  Policy  No.  14  (that  is  to  say,  slip  of  28rd  Sept.).  out 
of  which  je2500  can  be  declared  by  ship  bill  of  lading, 
dated  Jan.  As  the  last  policies,  so  far  as  I  can  rerr.ember, 
are  running  up  to  June,  this  declaration  will  be  therefore 
quite  in  order.  In  case,  then,  that  you  are  able  to  add 
on  the  same  conditions  another  sum  of  iBllOO,  ]r<m  may 
further  declare,  and  thus  dose  the  hide  poHcy  per 
Sophie,   Captain   Boltzen,   from  Ceara  to   Hamburg. 

"  '  S4Ai  dry  salted  hides,  ^88600. 

Sophie  is  5.6.1.1.,  K.'s  own  ship,  and  the  Serie  is  so 
lars^e  that  I  hope  you  will  have  no  difficulty  in  suc- 
ceeding. In  any  case,  I  must  request  you  to  let  me 
have  at  once  a  telegram  from  you.  Bill  of  lading  per 
Sophie  is  likewise  dated  January  in  the  present  year. 
Moreover^  the  said  gentlemen  are  declaring  on  cotton, 
Sm.  Pohoy  per  Sophie,  Captahi  Boltzen,  from  Ceara  to 
Hamburg,  U.  K.  45  bales  of  cotton,  valued  at  iB840.  I 
am  looking  forward  to  your  telegraphic  message,  and  beg 
meanwhile  to  remain  yours,  Ao,,     S.  H.  ScHAriTiXB. 

20.  In  oonseaaence  of  this  letter,  Mr.  De 
Ohapeanronge  called  the  same  day  npon  the  de- 
fendants, and  saw  their  clerk,  Mr.  T.  Lark.  Mr. 
De  Ohapeanronge  endorsed  on  the  back  of  the 
aOOOi.  policy  of  12th  Aug.  1869,  which  is  referred 
to  in  the  above  letter  as  No.  18,  a  declaration  of  in- 
ter3st  on  hides,  per  Socrates,  to  the  extent  still 
open  on  the  policy,  vix.,  24&L 

21.  He  at  the  same  time  took  the  slip  for  the 
5000L  poiioy  of  23rd  Sept  1869,  mentioned  in 


para^ph  7,  and  filled  np  two  slips,  one  for  24551. 
on  hides  per  Sooraies,  and  the  other  for  25002.  on 
hides  per  Sophie. 

22.  Mr.  De  Ohapeanronge  snggested  to  Mr. 
Lark  that  it  wonld  oe  more  convenient  for  both 
parties  to  have  two  separate  policies,  instead  of 
drawing  np  an  open  policy  for  5000L  and  then 
declaring  on  it  for  49552..  which  wonld  leave  the 
small  baumce  of  452.,  and  Lark  thereupon  initialed 
the  above  declaration  and  the  two  slips,  and  in  dae 
course  the  policies  were  executed  by  the  defen- 
dants. 

23.  It  was  admitted  between  the  parties  that  tne 
hides  on  which  the  plaintiffs  and  their  principals 
were  interested  were  loaded  on  board  the  Socrate, 
and  XLox,  the  Socrates^  in  the  French  Veritas  men- 
tioned, and  that  whilst  on  board  that  vessel,  on  a 
voyage  from  Oeara  to  Hamburg,  they  were  lost  by 
the  perils  insured  against. 

24.  It  was  also  admitted  that  there  were  in 
existence  at  the  time  of  the  insurance  the  two  said 
vessels  as  described  in  the  Veritas,  and  that  the 
description  therein  given  of  them  is  correct,  and 
that  the  risk  on  the  Socrate  was  greater. 

25.  A  copy  of  the  several  policies  and  of  the 
pleadings  are  to  form  part  of  tne  case. 

26.  The  cause  came  on  for  trial  before  Hannen, 
J.,  and  a  special  jury,  at  the  Guildhall  sittings 
after  Michaelmas  Term  1870,  when  the  learned 
judge  .left  to  the  jury  the  question,  amon^ 
others,  whether  the  parties  in  making  the  policies 
both  meant  to  insure  the  hides  by  the  vessel  on 
which  they  were  shipped,  whatever  her  name 
might  be,  though  they  supposed  her  to  be  the 
Socraie$,  or  whether  the  defendants  meant  to 
insure  hides  on  board  the  Socrates. 

27.  The  jury  found  for  the  plaintiffs  upon  the 
questions  submitted  to  them,  and  the  verdict  was 
entered  for  the  plaintiffs,  subject  to  leave  reserved 
to  the  defendants  to  enter  a  verdict  for  them  or  a 
nonsuit, 

28.  On  the  14th  Jan.  1871,  the  defendants  ob- 
tained a  rule  nisi  to  set  aside  the  verdict  so 
entered  for  the  plaintiffs  and  to  enter  a  verdict 
for  the  defendants,  or  a  nonsuit,  pursuant  to  leave 
reserved  by  the  learned  judge,  on  the  ground  that 
no  insurance  ever  was  effected  on  goods  on  board 
the  Sotrate,  and  no  loss  was  proved  within  the 
meaning  of  the  several  policies  declared  upon,  or 
why  a  new  trial  should  not  be  had  between  the 
parties  on  the  ground  that  the  learned  judge  mis- 
directed the  jury  in  putting  to  the  jury  as  material 
whether  thev  thought  the  parties  mtended  to  in- 
sure the  hides  by  whatever  ship  they  might  be 
carried,  or  that  there  was  any  evidence  proper  to 
be  submitted  to  them  that  the  parties  insured,  or 
meant  to  insure  hides  carried  by  any  other  ship 
than  the  Socrates,  and  that  they  might  properly 
find  for  the  plaintiffs  on  the  pleas  of  conoealmmit 
and  misrepresentation  upon  the  evidence  of  the 
captain's  name  under  *^the  circumstances  proved, 
and  also  on  the  ground  that  the  verdict  was 
against  the  evidence. 

29.  The  rule  came  on  for  argument  in  Trinity 
Term  1871,  when  the  court  nuuie  it  absolute  to 
enter  a  verdict  for  the  defendants  npon  the  re- 
insurance poiioy,  and  discharged  it  as  to  the  other. 
Against  this  judgment  the  defendants  now  ap- 
pealed. 

Milwwrd,  Q.O.  (with  him  Murphy),  for  the  de- 
fendants argued  that  there  was  a  misrepresenta- 
tion on  the  part  of  the  plaintiffs,  which  exonerated 
Digitized  by  Vri^^i^V  IV^ 


MARITIME  LAW  OASES. 


333 


Ex.  Ch.]    Ionidss  akd  akothbk  v.  The  Pacific  Fire  and  Marine  Insurance  Company.    [Ex.  Oh. 


the  defendants  from  liability  on  the  policy.     The 
policy  wa»  efleoted  on  goods  shipped  on  the  So- 
eraUs,  whereas  they  were  actually  shipped  on  the 
Sooraie,  an  old  ship,  thereby  increasing  the  risk.  If 
there  were  really  no  other  vessel  than  the  Bocrate 
it  mi^ht  be  said  that  the  French  name  of  the  Tessei 
wae  smiply  Anglicanised ;  but  there  being  two  dis- 
tinct vessels,  and  of  very  different  ages,  the  matter 
amoonta  to  a  material  misrepresentation.     The 
ordinary  words  found  in  other  policies,  *'  or  by 
whatever  other  name  or  names  the  said  ship  should 
be  called,"  are  not  found  in  the  present  policy.  In 
Le  Meswrier  v.  Va/ughan  (6  East,  382),  where  the 
broker  had  received  instructions  to  insure  goods 
by  an  American  ship  called  the  President^  and  by 
mistake  insured  as  on  a  ship  called  the  American 
President,  and   it    was   held  that  the  i^aintifis 
might  recover,  notwithstanding  the  mistake,  we 
find  in  the  policy  the  words  "  or  by  whatever 
other  name  or  names  the  same  ship  or  the  master 
was  or  should  be  named  or  cidled  — words  suffi- 
cient to  cover  the  case,  but  which  are  absent  in 
the  present  instance.    Lord  EUenborough,  G.J., 
in  the  case  referred  to,  relies,  in  giving  judg- 
ment, on  che  presence  of  these  words.    He  said, 
"  Certainly  a  true  description  both  of  the  name 
of  the  ship,  and   the   voyage  intended,   should 
be   observed    to   the  extent   which    the   terms 
of  the  policy  itself  require.     But  the  framers  of 
this  policy,  contemplating  that  there  might  be  a 
mistake  in  the  name  given  to  the  ship,  have  added 
these  words, '  or  bv  whatever  name  or  names  the 
same  ship  should  be  called ; '  they  have  therefore 
provided  for  the  event  which  has  occurred,  of  a 
mistake  in  the  name."     There  was  in  reality  no 
contract  between  the  parties  in  the  present  case — 
no  eonsensut  ad  idem.    The  slip  is  inadmissible  to 
■how  the  intention  of  the  parties.    30  Vict.  o.  23, 
8,  9, makes  the  slip  inadmissible,  enacting  that  "no 
policy  shall  be  pleaded  or  given  in  evidence  in  any 
oonrt,  or  admitted  in  any  court  to  be  good  or  avail- 
able in  law  or  equity  unless  dul^  stamped ;  *'  and  sect, 
4  provides  that  the  word  "  policy  "  shall  mean"  any 
instrnment  whereby  a  contract  or  aj^reement  for  any 
sea  insurance  is  made  or  entered  into."    In  Mac* 
kentie  ▼.  OcuUon  (L.  Bep.  8    Eq.  368),  where 
plaintiffs,  underwriters,  having  executed  to  the 
defendants,  iron  merchants,  a  poliov  of  marine  in- 
Bnrance  on  a  cargo  which  suffered  loss,  filed  a  bill 
for  a  rectification  of  the  policy  so  as  to  make  it 
oonformable  to  that  which  they  said  was  the  real 
oontraot    between  the  agents,  in  proof  of  which 
they  produced  in  evidence  the  slip  which  was 
signed  by  their  agent  when  presented  at  Lloyd's 
by  a  dLerk  of  the  defendants'  insurance  broker; 
the  defendants  denying  that  they  ever  entered  or 
intended  to  enter  into  any  contract  other  than  that 
expressed  by  the  policy,  it  was  held  that,  as  the 
slip  formed  no  contract,  and  there  was  no  binding 
agreement  between  the  parties  until  the  policy  was 
signed,  and  the  premium  paid,  the  bill  must  be 
dismissed  with  costs.     [Glbasbt,  B.,  referred  to 
Gary  ▼.  Paiton,  ante,  p.  225;  L.  Bep.  7  Q.  B. 

Cohen  (with  him  LcMyon)  for  the  plaintiffs. — 
First,  there  was  no  misrepresentation  in  this  case. 
Paragraph  20  of  the  case  describes  what  really 
took  place.  The  prior  conversation  took  place 
with  Mr.  De  Ohapeaurouge,  and  he  had  nothing 
to  do  with  the  policies  sued  on.  There  is  no 
grroand  for  supposing  that  the  policies  sued  on 
were  executed  by  reason  of  any  preceding  oonver- 


sation ;  the  two  slips  were  given  without  reference 
to  any  such  conversation.  There  is  no  evidence 
therefore,  to  show  that  the  defendants  were  in- 
duced to  execute  the  policy  now  in  dispute  by  any 
misrepresentation.  That  the  naming  of  a  ship  in 
a  policy  does  not  amount  to  a  warranty  that  the 
vessel  has  that  particular  name,  is  well  established 
by  decided  cases.  They  are  collected  in  the  last 
edition  of  Amould  on  Marine  Insurance,  4th  edit., 
p.  316  :  **  An  insurance  was  effected  on  ship,  as  on 
a  ship  called  the  Xeopcirdjt  appeared  that  the  name 
of  the  ship  was  in  fact  called  the  Leonard,  and  that 
she  had  never  been  called  the  Leopa/rd,  ib  being 
proved,  however,  that  the  ship  lost  was  the  same 
that  the  underwriters  intended  to  insure,  the  court 
held  that  the  variance  did  not  affect  the  validity  of 
the  policy :  (J2aZl  v.  Molvneauo^,  before  Lee,  O.J ,  17th 
Dec.  1744,  cited  6  East,  385.)  So  where  an  Ameri- 
can ship  called  the  President  was  described  in  the 
policy  as  the  good  ship  called  the  American  Shin 
President;  bub  it  clearly  appeared  that  the  error 
was  a  blunder  of  the  broker's  clerk,  and  that  the 
ship  lost  was  really  that  on  which  the  undei- 
wnters  meant  to  insure,  the  error  was  held 
immaterial:  (Le Mesurier  v.  Vaughan^  6  East, 
382.)  And  the  decision  of  the  court  was  the 
same  in  another  case,  where  a  ship  really  called  by 
the  Spanish  name  of  Las  Tree  Hermanas  was 
described  in  the  policy  by  an  English  translation 
of  the  name  as  The  Three  Sisters  :  {Olapham  v. 
Oologan^  3  Gamp.  382)."  The  reason  is  stated  by 
Amould  to  be  that  **  as  it  is  for  the  purpose 
of  identification  that  such  desirable  aocuracy 
derives  its  whole  importance,  misdescription  by 
name,  if  not  the  source  of  error  as  to  the  subject 
designated,  dues  not  invalidate  the  policy.  This 
is  a  general  principle  of  law :  nil  fa^  error  nominis 
cum  de  eorpore  constat*'  Phillips  on  Insurance, 
par.  430,  states  the  rule  thus  :  "  if  the  description 
designates  the  subject  with  sufficient  certaintv,  or 
suggests  the  means  of  doing  it,  a  mistake  oi  the 
name  of  the  ship  or  any  other  particulars,  will  not 
defeat  the  contract,"  referring  to  Pothier,  Ins.  n. 
105,  and  Estrangin's  note.  1  Emer.  159,  c.  6,  s.  2. 
[Bbatt,  J. — The  only  question  really  is — was  the 
ship  insured  the  ship  inbended  to  be  insured  P]  On 
this  point  the  verdict  of  the  jury  is  decisive,  they 
having  found  that  the  parties  intended  to  insure 
the  hides  by  whatever  ship  they  might  be  carried. 
Then  as  to  the  admissibility  in  evidence  of  the 
slip,  the  production  of  which  was  not  objected  to 
at  the  trud,  Mackenzie  v.  OotfIson(ttH<tfp.),  decides 
only  that  it  does  not  amount  to  a  contract,  which  is 
not  disputed.  In  Nicholson  v.  Power  (3  Mar.  Law 
Gas.  0.  S.  236 ;  20  L.  T.  Bep.  N.  S.  580),  the  de- 
fendant, an  underwriter,  signed  a  "  slip  "  effecting 
an  insurance  on  the  fM|^ht  of  a  certain  ship, 
and  at  the  time  of  his  so  signing  it  the  plaintiff 
knew  of,  but  did  not  oommunicabe  to  the  defend- 
ant, a  fiftct  which  the  court  held  to  be  a  material 
fact  which  plaintUI  was  bound  to  communicate. 
The  defendant  subsequently,  at  a  time  when  he 
was  fully  acquainted  with  this  fact,  signed  a 
policy  in  conformity  with  the  terms  of  the  *'  slip," 
but  also  at  the  same  time  wrote  a  letter  of  protest 
to  plaintiffs'  brokers,  declaring  that  he  would 
resist  any  claim  made  under  the  policy.  It  was 
held  in  an  action  on  the  policy  that  it  was  vitiated 
by  the  concealment,  and  that  the  action  was  not 
maintainable; — in  other  words,  so  ilur  as  the 
present  contention  is  concerned,  that  the  **  slip  " 
might  be  looked  at  for  some   purposes.     The 
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seotion  in  the  last  Scamp  Act  has  do  such  effect  as 
contended  for  by  the  other  side.  It  means  merely 
that  no  unstamped  policy  shall  be  available  as  a 
contract  of  marine  insurance.  [Keating,  J. — Un- 
stamped bills  of  exchanse  have  often  been  re- 
ceived in  evidence  for  collateral  purposes.] 

Mvrphy  in  reply. — There  is  no  evidence  to  sup- 
port the  fioding  of  the  jury,  that  the  underwriters 
intended  to  insure  hides  by  any  other  ship  than 
the  Socrates,  In  the  various  cases  cited  of  mistake 
in  the  name  of  the  ship  there  was  no  evidence  of 
the  existence  of  any  other  ship  than  the  one,  so 
that  no  confusion  or  mis  understanding  could 
arise.  The  case  is  quite  different  here,  and  the  slip 
cannot  be  looked  at  to  show  that  the  parties  in- 
tended to  insure  by  any  other  ship  than  the  Socrates, 
In  Xeno8  v.  WicJcham(^UAT.  Law  Gas.  0.  S.  537; 
L.  Bep  2  Eng.  &  Ir.  App.  314 ;  16  L.  T.  Bep.  N.  S, 
800),  Willes,  J^  says:  "The  statutes  requiring 
oontraots  of  marine  insurance  to  be  in  writing 
and  stamped  (35  Geo.  3,  c.  63,  s.  11 ;  54  Geo.  3, 
a  144,  ss.  3,  4,  5)  annul  contracts  not  so  framed  ; 
consequently  a  marine  policy,  or  contract  for  a 
marine  policy,  to  be  valid,  must  be  in  writing, 
which  by  the  assent  of  both  parties  shall  repre- 
sent the  contract  between  them.  But  for  the 
decided  cases,  it  might  have  been  supposed  that 
upon  the  slip  being  completed  there  was  a  con- 
tract on  thepartof  the  assurers  to  prepare  and  hand 
overapolicy  according  to  the  slip,  and  thatalthough 
because  of  the  statutes  no  action  could  be  main- 
tained as  upon  a  policy  of  insurance,  yet  an  action 
might  be  maintained  for  not  preparing  a  policy; 
and  causes  have  been  tried  without  objection,  upon 
the  notion  that  the  insurance  is  complete  from  the 
date  of  the  slip.  But  the  law,  as  settled  by  the 
decisions  upon  the  construction  of  the  statutes 
referred  to,  is  that  as  there  can  be  no  valid  in- 
surance, or  contract  for  an  insurance,  unless  by 
writing,  with  the  statutory  requisites,  the  slip  by 
itself  has  no  binding  force,  ....  it  follows  that 
the  slip,  though  ooroplete,  is  no  contract,  nor  even 
part  of  a  contract  of  insurance,  but  a  mere  pro- 
posal that  a  poHoy  of  insurance  shall  be  entered 
into  in  fuluro,  and  in  case  of  insurance  with  a 
company,  a  reouest  that  the  policy  shall  be  pre- 
pared at  the  office." 

Kelly,  C  B. — In  this  case  the  question  we  have 
to  consider  is,  whether  the  verdict  for  the  plaintiff 
in  respect  of  the  point  reserved  is  supported  by 
the  evidence ;  and  there  is  the  further  cjuestion, 
whether  the  slip  whieh  was  received  in  evidence — 
received  indeed,  without  objeetion  made  at  the 
time — was  admissible ;  whether  it  has  been  dealt 
with  in  any  way  which  the  law  does  not  allow. 
Now,  it  is  better  in  the  first  instance  to  consider 
the  former  question  independently.  The  policy 
is  upon  hides  coming  from  Brazil  by  a  ship  de- 
scribed as  the  ship  Socrates,  and  the  Question 
which  has  arisen  is,  whether  the  ship  the  Socrates 
is  so  named  as  to  make  the  particular  ship  the 
Socrates  an  essential  part  of  the  contract  between 
the  parties,  or  whether  the  contract  was  such,  and 
intended  to  be  such,  and  that  not  inconsistently 
with  the  language  of  the  polidy  itself,  as  to  be  on 
any  ship  or  ships  by  which  the  cargo  of  hides  was 
coming  from  Brazil  to  England.  When  we  come 
to  look  at  the  facts  of  the  case,  as  they  were  given 
in  evidence,  we  find  that  the  ship  Socrates  is 
named  in  the  policy,  though  it  turns  out  that  the 
■hip  on  which  these  hides  were  placed  was  the 
ship  SooraUf  a  French  vessel.    It  appears  that  at 


an  e^rly  pariod  of  the  transactions  between  these 
parties  several  communications  had  taken  plaoe  in 
which  another  ship,  the  Socrates,  commanded  by  a 
Norwegian,  named  Albertsen,  had  been  mentioned, 
and  it  also  appeared  that  there  was  a  ship.tbe  Socraiet 
the  commander  of  which  was  named  Jeanoard; 
and  with  respect  to  the  question  which  has  been 
determined  by  the  Court  of  Queen's   Bench  in 
favour  of  the  defendants,  and  as  to  which  there  is 
no  appeal  now  before  us,  it  became  material  to 
consider  which  of  the  two  ships,  the  Socrates  or 
the  Socrate  had  really  been  intended.   But  in  the 
case  before  us  it  appears  that  when  the  policy  was 
about  to  be  made— certain  communications  having 
taken  place  between  these  parties ;  but  the  house 
on  whose  behalf  the  plaintiff  acted  having  been 
different  altogether  nrom  the  parties  on  whose 
behalf  they  acted  in  respect  of  the  jotber  policy, 
and  a  slip  having  been  prepared  on  tlie  23rd  Sept., 
and  at  a  later  period,  that  is,  on  the  3rd  Feb., — when 
the  policy  in  question  was  about  to  be  entered  into, 
the  parties  met.    What  occurred  is  stated  in  para- 
graph 20,  21,  and  22  of  the  case.      [His  Lordship 
read  these  paragraphs.]    It  thus  appears  that  this 
policy  was  framed  and  executed  upon  a  declaration 
of  a  ship,  or  it  may  be  a  ship  or  ships,  and  the  ques- 
tion arises,  therefore,  when  we  find  the  name  So' 
orates  is  the  name  and  description  of  the  ship  in- 
troduced, what  was  really  intended  P  Whether  upon 
the  contract  between  the  parties,  and  upon  what  took 
place  between  the  parties  at  the  time  this  policy 
was  framed,  it  became  at  all  material  to  consider 
the  precise  name  of  the  ship ;  whether  the  contract 
was  not  pursuant  to  a  declaration  on  a  ship  or 
ships,  and  consequently  whether  it  was  competent 
to  the  party  to  name  any  ship  he  thought  fit,  and 
in  puruuance  of  that  accordingly  the  name  Socrates 
was  introduced ;  and  for  that  purpose  it  became  ab- 
solutely necessary  and  inevitable  that  the  question 
should  be  considered  what  it  was  that  the  parties 
really  intended.  But  where  a  policy  is  framed  upon 
a  previous  arran|;ement  between  the  parties  that  it 
is  to  be  upon  ship  or  ship^  to  be  declared,  or  upon 
the  cargo  of  a  ship  or  ships  to  be  declared,  it 
becomes  absolutely  necessary  then  to  see  what  is 
declared.  In  order  to  see  whether  the  precise  name 
of  the  ship  is  material  at  all,  authorities  have 
been  cited  to  shew  that  in  a  certain  class  of  cases 
the  i>recise  name  of  the  ship  is  really  immaterial 
A  mistake  in  the  name  of  the  ship,  as  for  example, 
mentioning  the  Leopard  instead  of  the  Leonard,  is 
perfectly  immaterial  to  the  insurance.    The  ques- 
tion is,  whether  this  is  not  a  case  of  the  same 
nature,  and  whether,  therefore,  the  parties  did 
really  enter  into  this  policy  in  pursuance  of  some 
arrangement  between  them,  that  it  was  to  be  a 
policy  on  a  cargo  of  hides  by  a  ship  or  ships  to  be 
declared.    Evidence  to  this  effect  as  stated  in  the 
paragraphs  which  I  have  read  was  given.  It  is  not 
disputed  that  hides  to  the  value  insured  were  in 
fact  shipped  on  board  the  Socraie  by  the  parties 
interest,  and  that  they  had  no  hides  whatever 
on  board  the  Socraies,  and  that  the  Socrate  was 
totally  lost  with  the  hides  on  board.      My  brother 
Hannen  reserved  leave  to  the  defendants  to  move 
to  enter  the  verdict  for  them  on  all  or  any  of 
the   issues,  subject  to    the  finding  of  the  jury 
on  the    ouestion   he  lefb  to   theni,    which    was 
whether  tne  parties,  in  entering  into  the   con- 
tract, meant  to  insure  hides  by  the  vessel  on 
which  they  were  actuallv  shipped,  whatever  her 
name  might  be,  though  they  suppoaed  it  to  be  the 
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Socrates,  or   whether  the  defendants   meant  to 
insare  hides  on  board  the  Socrates.    The  jury 
answered  this  question  in  favour  of  the  plaintiffs, 
and  the  conseouence  is,  that  apon  these  facts,  and 
the  mode  in  wnioh  this  transaction  was  ooodaoted 
between  these  two  parties,  De  Ohapeanrouge,  who 
represented  the  plaintiffs,  and  Lark,  who  repre- 
sented the  defendants,  the  naming  of  the  ship 
really  did  beoome  wholly  immaterial.    The  ques- 
tion, therefore,  to  be  determined  was,  whether  that 
was  so,  and  what  it  was  that  the  parties  really 
intended.    The  jui^  have  fonnd  that  they  intended, 
in  effeoty  that  the  insoranee  should  be  made  upon 
hides  by  the  yeSsel  on  board  of  which  they  were 
aotoally  shipped,  whatever  her  name  might  be, 
although  the  one  party  may  havesnpposed  it  to  be 
the  Socrates.  In  preparing  the  slips,  and  executing 
the  policy,  they  acted  in  a  very  irregular  manner 
—first,  in  splitting  the  slip  of  the  23rd  Sept.  into 
two  slips,  and  then  in  indorsing  it  and  preparing 
the  policy  in  the  way  they  did,  naming  the  Socrates 
in  it.    Although  that  was  so,  the  real  question  is, 
what  they  intended  to  do  ~ whether  they  intended 
that  this    transaction    should  be  a  transaction 
and   policy  upon  ship  or  ships  to  be  declared. 
Well,  the  jury  have  found  that  they  did;  and 
if  that  be  so,  the  name  of  the  ship— I  mean 
the  orthography  of  the  name — becomes  almost 
immaterial;  and  no  Question  arose  whether  the 
parties    meant    the    Norwegian  ship  Socrates; 
and  secondly,  no  question  arose  whether  there  was 
any  misrepresentation  with  respect  to  that  ship. 
Well,  the  jury   having  found    that  the  parties 
intended  to  effect  this  insurance  on  ship  or  ships, 
there  is  an  end  of  the  question  of  the  materiality 
of  the  name  Socrate  or  Socrates  which  was  given 
to  the  ship  in  the  policy.    But  the  question  still 
remains,  first,  whether  the  slip  was  admissible  in 
evidence  at  all ;  and,  secondly,  if  it  were,  whether 
it  was  admissible  in  evidence  for  the  purpose  for 
whioh  alone  it  was  used  on  the  trial  of  this  cause. 
Now,  it  is  quite  true  that  under  the  statute  in 
question  the  document  called  a  slip,  although  it 
oonstitates  a  contract,  binding  in  point  of  honour, 
between  parties  droumstanoed  like  these  parties 
were,  with  a  view  to  a  policy  of  insurance,  is 
utterly  void  to  all  intents  and  purposes,  utterly 
Qnavailable  as  an  agreement  for  insurance,  and 
lor  such  a  purpose  is  not  admissible  in  evidence. 
It  is  not  like  an  agreement  for  a  lease,  where  an 
action  can  be  brought  for  the  non-acceptance  of 
the  lease,  or  the  r^nsal  to  grant  a  lease,  and  the 
agreement  may  be  given  in  evidence  to  sho^  the 
obligation  imposed  on  one  party  or  the  other,  and 
is  treated  as,  and  really  is,  a  binding  contract. 
This  slip,  by  force  of  the  statute,  is  in  truth  no 
oontnMCt    at   all.    It  is  utterly  useless,  utterly 
nnayailable    for  the    purpose  of  enforcing  the 
performance  of  the  contract ;   but  it  does  not 
follow  that  it  is  not  admissible  in  evidence  for  a 
great  variety  of  purposes.    It  is  unnecessary  to  do 
more  than  to  consider  whether  it  is  admissible  in 
evidence  in  the  present  case  for  the  purposes  of 
showing  what  the  two  parties  intended  at  the  time 
they  made  the  policy ;  in  other  words,  whether 
they  intended  it  to  be  a  policy  pursuant  to  a  pre- 
vious contract,  though  not  oinding — a  contract 
namely   for  insurance  on  ship  or  ships    to  be 
declared.    For  that  purpose  it  was  receivable  in 
evidence.    In  the  first  place,  it  may  be  observed 
that  its  admissibility  was  not  objected  to,  and  on 
that  ground  alone  I  do  not  think  that  we  could  be 


called  upon  to  hold  that  it  was  inadmissible  in 
evidence ;  but  if  had  been  applied  to  a  purpose 
forbidden  by  the  Act  of  Parliament,  I,  for  one, 
should  not  have  hesitated  to  say  that  it  ought  not 
to  be  admitted  in  evidence,  or  if  admitted,  applied 
to  any  such  purpose.  But  for  all  purposes  to  which 
it  may  be  applied,  in  all  cases  where  a  fraud  is  sug- 
gested, in  all  oases  where  there  is  a  plea,  as  there 
is  here,  of  misrepresentation,  the  slip  may  be  evi- 
dence of  a  representation  which  may  turn  out 
to  be  false.  For  example,  supposing  a  slip  of  this 
nature,  although  it  constitutes  no  binding  contract, 
had  been  made  with  a  view  to  the  insurance  from  a 
port  in  South  America,  whioh  had  been  under 
blockade  a  little  while  before  the  contract  was 
entered  into,  but  the  slip,  prepared  at  the  instance, 
I  will  suppose,  of  the  plaintiff,  had  described  the 
port  as  an  open  port,  and  the  question  had  arisen, 
not  upon  the  slip,  but  upon  the  collateral  question 
of  whether  the  policy  had  been  procured  by  mis- 
representation of  some  fact  material  or  essential 
with  reference  to  entering  into  the  policy,  and  the 
misrepresentation  was  alleged  to  be  that  a  port 
which  to  the  knowledge  of  the  parties  who  had  made 
and  signed  the  blip,  was  unHer  blockade,  had  never- 
theless been  described  as  an  open  port,  and  it  had 
been  expressly  stated  on  the  slip  that  the  blockade 
had  been  raised  and  had  ceased,  in  such  a  case  no 
one  can  doubt  that  upon  the  collateral  question  of 
fraud,  the  collateral  question  of  whether  one  of 
the  parties  to  the  insurance  had  been  guilty  of 
misrepresentation,  the  slip  would  for  that  purpose 
have  been  admissible  in  evidence.  It  is  quite 
enough,  therefore,  to  say  that  here  the  slip  was 
not  given  in  evidence  to  prove  a  binding  contract 
between  the  parties,  or  to  contradict,  or  to  explain, 
or  in  any  way  affect  the  construction  of  the  policy 
in  question ;  but  that  it  was  given  in  evidence  only 
inasmuch  as  it  had  been  looked  at,  and  considered, 
and  found  a  guard  to  the  parties  who  arranged  the 
contract,  to  show  what  their  intention  was  in 
preparing  the  policy.  I  am  clearly  of  opinion  that 
for  that  purpose  it  was  admissible  in  evidence,  and 
that  it  might  be  used  for  that  purpose ;  and  when 
we  come  to  consider  that  the  question  is  not 
whether  this  was  a  binding  contract,  or  what  was 
the  contract  which  had  been  contained  in  the  slip, 
but  what  these  two  parties  who  prepared  and 
framed  the  policy  intended  at  the  time,  in  other 
words  whether  they  intended  it  should  be  a  policy 
on  ship  or  ships  to  be  declared,  fbr  that  purpose, 
as  it  appeared  they  acted  on  the  slip,  and 
prepared  trom  the  slip  two  other  slips  from  whioh 
the  policy  was  prepared,  it  f»as  admissible.  It  is 
quite  impossible  to  decide  this  question  without 
looking  at  the  slip  upon  which  the  parties,  though 
they  were  under  no  obligation  to  act  upon  it,  did 
nevertheless  act  in  this  parsicular  transaction. 
Upon  the  question  as  to  what  was  meant,  and 
whether  it  was  not  meant  that  this  should  be  a 
policy  on  ship  or  ships  to  be  declared,  the  evidence 
is  decisive.  The  parties,  in  order  to  determine  on 
the  form  of  the  pcnicy,  how  it  should  be  prepared, 
looked  to  this  slip,  took  it  into  their  hands,  con- 
sidered its  effect,  what  it  was  that  had  by  this 
slip  been  arranged,  and  finding  it  was  to  be  an 
insurance  on  the  cargo  of  a  ship  or  ships  to  be  de* 
dared,  they  prepared  the  two  other  slips  and 
executed  the  policy  in  question.  Under  these  dr- 
cumstances  it  appears  to  us*  that  the  question  was 
correctly  left  to  the  jul^,  'arid* there  was  evidence 
by  means  of  this  slip  which,  though  not  a  binding 
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contract,  the  parties  acted  on  as  a  biDding  con- 
tract, which  snowed  that  the  parties  did  intend  it 
should  be  a  policy  upon  the  hides  by  a  ship  or 
ships,  and  that,  consequently,  the  policy  was  pre- 
pared in  its  present  form.  The  name  of  the  ship  is 
immaterial,  and,  consequently,  the  plaintiffs  were 
entitled  to  the  benefit  of  the  policy  and  the  verdict 
of  the  jury ;  and,  inasmach  as  it  was  open  to  them 
to  declare  any  ship  or  ships  they  thought  fit,  the 
declaration  of  a  wrong  name  from  whicnever  point 
of  view  it  is  oonsidered  became  wholly  immaterial. 

Ejbating  and  Bbett»  J  J. ;  CHASHBLLand  Cleasbt, 
BB.,  concurred. 

Judgment  aMrmed. 

Attorneys  for  plaintiffs,  HiUuer  and  launch. 

Attorneys  for  defendants.  Homers  Robinson,  and 
Sioneham. 


COVBT  or  EZCSSQXrSB. 

B«porUd  hj  T.  W.  SAinrDBBS  and  H.  Liiob,  Eiqn., 
6azTirten«t-lAw. 

Monday,  ApnL  22, 1872. 

(Before  Ksllt,  C.B.,  and  Martiv,  Bbamwsll,  and 
Clbasbt,  BB.) 

Taubhak  v.  Thb  Pa.  ipic  Stbam  Navigation 

Coi^fANY. 

Carriage  by  $ea — Wilftd  act  and  default — Exemp' 
turn  of  carrier  from  liability,  under  special  eonr 

'  i/rac^. 

A  special  contract,  entered  into  between  a  shipoumer 
and  a  passenger  by  sea,  contoAned  a  provision  thai 
the  shipowner  would  not  be  answerable  for  loss  of 
baggage  "  under  any  circumstances  whatsoever : 

Held,  that  such  a  stipulation  covers  the  case  of  wil- 
ful default  and  misfeasance  by  the  shipowner's 
servants. 

Martin  v.  The  Great  Indian  Peninsular  Railway 
Company  (17  L.  T.  Bep.  N.  S.  349;  37  L.  J.  27. 
Ex. ;  L.  Bep,  3  Ex.  9)  explained. 

Thb  plaintiff  became  a  passenger  on  one  of  the 
defendants'  vessels  from  Bio  Janeiro  tp  England. 
On  taking  his  passage  he  signed  a  contract  by 
which  the  company  enjB;aged  to  carry  him  and 
his  luggage  upon  condition,  among  other  things, 
that  the  company  would  not  be  answerable  for  loss 
of  or  damage  to  the  luggage  '*  under  any  circum- 
stances whatsoever."  On  the  vovage,  the  plain- 
tiff's portmanteau  was  lost  through  the  negligence 
of  the  defendant  company's  servants.  The  plain- 
tiff brought  an  action  for  the  loss  of  the  port- 
manteau, averring  in  the  declaration  that  the  loss 
was  occasioned  by  the  wilful  act  and  default  of  the 
defendants. 

To  this  the  defendants  pleaded,  setting  eut  the 
terms  of  the  oontract. 

Beplication,  that  the  defendants  did  not  use 
proper  skill  and  care,  but  were  guilty  of  gross 
negligence  and  wilful  default,  and  that,  bv  reason 
of  the  said  gross  negligence  and  wilful  default,  the 
loss  was  occasioned,  and  demurrer  to  the  plea. 

Demurrer  to  the  replication. 

Qarth,  Q.C.  (with  him  Morgan  Eouford)  lor  the 
plaintiffs. — ^The  act  complained  of  is  a  wrongful 
act  of  the  defendants'  own  doing,  against  the 
consequences  of  which  no  form  of  contract  can 
protect  them.  The  contract  would  protect  the 
defendants  in  a  case  of  ordinary  negligence,  but 
not  in  a  case  of  wilful  misfeasance  or  de&nlt. 
The  courts  have  never  held  that  a  company  could 


screen  itself  from  liability  in  such  cases,  and  it 
was  to  prevent  such  attempts  that  the  Bailway 
and  Canal  Traffic  Act)  17  &  18  Yict.  o.  31)  was 
passed.    He  cited : 

Peek  V.  The  North  Stafibrdshire  Baiiway  Company,  in 

the  HooBeof  Lords, 8  L.  T.Bep.N.  S. 768;  32 L.  J. 

241,  Q.  B. ;  10  H.  L.  Cu.  743 ; 
Story  on  BaumentB,  ■.  549 : 
Martin  v.  The  Chreat  India  Peninsular  Railway  Com* 

pafw,  17  L.T.  Bep.N.S.349:  87  L.  J.27,£x.; 

Li.  Sep.  3  Ex.  9. 

Cohen  for  the  defendants  was  not  called  upon. 

Kbllt,  C.B. — ^The  defendants  in  this  case  are 
entitled  to  our  judgment.  It  is  only  necessary  to 
read  the  contract  in  order  to  decide  this  case.  The 
defendants  are  not  to  be  liable  for  the  loss  of 
Inggage  "  under  any  circumstances."  The  "  gross 
DOgligonoe  "  of  the  defendants'  servants  is  a  "  cir- 
cumstance ;  '*  so  is  "  wilful  deflEinlt."  If  the  act  had 
been  actually  done  by  the  shipowners,  the  act  would 
have  been  a  trespass,  whatever  the  contract  might 
be.  But  this  is  the  act  of  the  servants,  and  the 
action  is  really  one  for  breach  of  contract.  Martin  v. 
The  Qreai  Indiaun  Peninsular  BaiJlwofu  Company  is 
distinguishable,  for  there  the  freedom  from  liabiUty 
only  extended  to  the  time  during  which  the 
baggage  was  to  be  in  the  charge  of  the  troops. 

SLl&tih,  B. — ^I  am  of  the  same  opinion,  as  ikr  as 
I  can  see  fh>m  the  imperfect  statement  of  facts  we 
have  before  us.  The  defendants  are  not  under  the 
Uabitities  of  common  carriers,  and  they  are  free  to 
make  any  terms  they  choose.  Probably  the 
words  in  the  special  contract  were  inserted  n>r  the 
very  purpose  of  exempting  the  company  from 
liability  for  the  acts  of  their  Servants. 

B&AMWELL,  B. — I  am  of  the  same  opinion.  Prima 
faoie,  the  defendants  are  not  liable,  for  the  oontraot 
says  they  are  not  to  be  liable  for  the  loss  of  bag- 
gage under  *'any  circumstances."  A  loss  has 
occurred  under  certain  circnmatances,  and  the 
plaintiffs  are  seeking  to  reoover.  Next,  we  must 
consider  is  there  any  implied  exception  P  I  am  of 
opinion  that  there  cannot  be,  for  the  parties  could 
easily  have  expressed  it;  see  the  judgment  of 
Maule,  J.,  in  Borradaile  v.  Runnier  (5  M.  £  G.  639; 
12  L.  J.  N.  S.  225,  0.  P.)  Then  it  is  urged  that  in 
certain  cases  the  Legislature  have  interfered.  That, 
as  far  as  it  goes,  is  against  the  plaintiff's  case. 
And  the  court  will  not  extend  the  Bailway  and 
Canal  Traffic  Act  further  than  they  oan  help,  for 
it  has  been  already  the  cause  of  more  dishonest 
transactions  than  any  Act  of  Parliament. 

Clbasbt,  B. — ^What  is  the  meaning  of  the  word 
"  circumstances  P  "  I  find  in  Johnson's  Dictionary 
that  the  word  "  circumstance,"  in  a  leg^  sense, 
means  "  one  of  the  adjuncts  of  a  fact,  which  nukkes 
it  more  or  less  criminal."  Arguing  from  this  defini- 
tion of  "  circumstance  "  by  analogy,  I  should  think 
the  words  in  the  contract  will  oover  the  present 
case. 

Attorneys  for  the  plaintiffs,  Bmby  and  Marsden. 

Attorneys  for  the  defendants.  Field,  Boscoe, 
and  Co. 
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COVBT  or  QXTEEN'S  BENCH. 

B«port«d  by  J.  Shobtt.  M.  W.  McExllab,  Eaqzii* 
Baxriners-at-Law. 


Monday,  Jtme  3, 1872. 
Ex  paHe  Michael. 
County  Court — Admiralty  jurisdiction — Cflaim  for 
necessaries  svpplied  to  a  ship—Ovmer  domiciled 
in  Enalafidor  Wales — Time  for  taking  objection 
— Prohibition, 
Where  a  suit  is  instituted  in  a  County   Court 
{Admiralty  Jurisdiction)    under  31  ^  32  Vict, 
c.  71,  s.  3,  for  necessaries  supplied  to  a  ship, 
the  objection  that  the  owner  or  part  owner  of 
the  ship  is  domiciled  in    Englcmd    or    Wales 
(24  Vict.  c.  10,  s,  5)  mvxt  be  taken  before  judg- 
ment is  pronounced.     Where    the    objection    is 
taken  for  the  Jirst  time  after  judgment  has  been 
pronounced,  a  prohibition  wiU  not  be  gram,ted, 
A  8T7IT  was  institated  in  the  Coaaty  Coart  of 
Brietol  (under  31  &  32  Viot.  c.  71,  s.  3)  for  neeeB- 
sftries  sapplied  to  a  ship,  whioh  was  at  the  time  in 
the  port  ol  Bristol,  and  judgment  was  given  for 
the  plaintiff.    After  judgment  had  been  given  an 
application  was  made  on  behalf  of  the  owner,  Mr. 
Michael,  to  the  judge  to  stay  proceedings,  on  the 
ground  that  Mr.  Michael  was  domiciled  in  Eng- 
koid.    The  judge  having  refused  to  give  the  owner 
relief  on  the  ground  that  this  objection  to  the 
jurisdiction  should  have  been  taken  at  the  trial, 
and  that  the  domicile  of  the  owner  should  then 
have  been  proved  to  the  court. 

R.  E.  Webster  moved  for  a  prohibition.— The 
Ckmnty  Court  jurisdiction  in  a  suit  for  ueoessaries 
is  given  by  31  &  32  Vict.  o.  71,  s.  3,  sub-sect.  2, 
wluch  enacts  that  "Any  County  Court  having 
admiralty  jurisdiction  shall  have  jurisdiction,  and 
all  powers  and  authorities  relating  thereto,  to  try 
and  determine  subject  and  according  to  the 
provisions  of  this  Act  the  following  causes.  .  .  . 
As  to  any  claim  for  towage,  necessaries,  or 
waRes,  any  cause  in  which  the  amount  claimed 
does  not  exceed  150i."  The  County  Court  juris- 
diction as  to  such  suits  cannot  exceed  that 
conferred  on  the  High  Court  of  Admiralty, 
and  the  jurisdiction  of  the  High  Court  is 
limited  by  24  Vict.  o.  10,  s.  5,  which  provides 
tliat  "  the  Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which  the 
ship  belongs,  unless  it  is  shown  to  the  satisfaction 
6t  the  court  that  at  the  time  of  the  institution  of 
the  canse  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  En^and  or  Wales."  [Blackbubn,  J. 
— ^That  was  not  shown  to  the  County  Court  iudge 
nntil  after  judgment  was  given.  Lush,  J.--If 
the  judge  had  jurisdiction  to  pronounce  judgment, 
we  cannot  interfere,  and  he  clearly  had  jurisdic- 
tion when  it  was  not  shown  "  that  at  the  time  of  the 
institntion  of  the  cause,  any  owner  or  part  owner 
was  domiciled  in  England  or  Wales."]  There  was 
no  opportunity  of  raising  the  objection  at  the 
bearing,  for  the  defendant  was  absent  and  had  no 
legal  advice.  The  statute  fixes  no  time  for  showing 
tbiB,  and  it  ought  to  be  oi>en  to  an  owner  or  part 
owner  to  show  it  at  any  time  before  the  ship  is 
sold.  [Blac&bubn,  J. — ^The  statute  says  the  court 
ia  to  have  jurisdiction  unless  a  certain  thing  is 
shown  to  its  satisfaction.  That  must  mean  that 
this  thing  must  be  shown  whilst  the  court  is  still 
seised  of  the  case,  and  before  judgment  has  been 
pronounced.]  j 

Vol.  L  N.  S. 


CocKBURN,  C.J.— I  am  clearly  of  opinion  that 
there  ought  to  be  no  rule  in  this  case.  The  case 
is  not  one  to  which  a  writ  of  prohibition  could 
properly  be  applied  by  this  court.  It  is  conceded 
that  the  County  Court  had  jurisdiction  over  the 
subject  matter  of  the  suit,  and  the  only  ground 
on  which  the  judge  could  be  called  on  not  to  pro-  » 
ceed  is  that  it  should  be  shown  to  his  satisfaction 
that  the  owner,  or  some  part  owner  of  the  vessel, 
is  domiciled  in  England  or  Wales.  That  is  a  thiug 
which  must  be  shown  to  the  court.  And  when 
must  it  be  shown  F  Before  the  court  has  pro- 
nounced judgment.  If  it  is  sho?ni  afterwards,  it 
may  be  a  ground  for  appealing  to  the  court  itself 
to  grant  a  new  trial,  but  is  not  a  case  for  a 
prohibition.  The  judge  had  jurisdiction  unless 
a  particular  defence  was  set  up  which  was 
not  set  up.  It  is  said  that  the  aefendant  was 
absent  ana  was  inops  consilii,  but  any  attorney 
could  readily  have  explained  to  him  the  position  in 
which  he  was. 

BlackbuIln,  J. — I  am  of  the  same  opinion.  The 
general  rule  of  the  common  law  was  that  where 
necessaries  were  supplied  to  a  ship  at  home  the 
Court  of  Admiralty  had  no  jurisdiction,  but  if 
the  necessaries  were  supplied  abroad  then  the 
Court  of  Admiralty  had  jurisdiction.  Sect.  5  of 
24  Vict.  c.  10,  enacts  that  "  l^e  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim 
for  necessaries  supplied  to  any  ship  elsewhere  than 
in  the  port  to  which  the  ship  belongs,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  at  the 
time  of  the  institution  of  the  cause,  any  owner  or 
part  owner  of  the  ship  is  domiciled  in  England 
or  Wales."  It  seems  to  me  to  be  clearly  intended 
by  this  that  the  Court  of  Admiralty  shall  have 
jurisdiction  though  the  necessaries  are  supplied  in 
England,  just  as  if  they  had  been  supplied  abroad. 
If,  however,  the  owner  or  any  part  owner,  is  domi- 
ciled in  England  or  Wales,  this  is  an  exception ; 
and  the  court  is  not  to  have  jurisdiction  if  that  is 
shown  to  its  satisfaotion  before  judgment  is  given. 
The  objection  in  the  present  case  does  not  seem 
to  have  been  taken  until  after  judgment  was  pro- 
nounced, and  then  it  was,  I  think,  too  late. 

Mellob,  J.— I  am  of  the  same  opinion. 

Lx7SH,  J. — ^I  am  of  the  same  opinion. 

CocKBURN,  C.J. — ^I  may  add  another  reason  why 
the  objection  must  be  taken  before  judgment  is 
pronounced.  The  fact  of  the  domicile  of  the  owner 
or  part  owner  may  be  a  matter  in  dispute  between 
the  parties  on  which  evidence  is  to  be  given  by  . 
both  sides,  and  the  court  may  have  to  determine 
the  matter  before  giving  judgment  for  either  side. 

Eule  refused. 

Attorneys  for  applicant,  Ingledew,  Ince,  and 
Qreening. 


May  24  and  July,  6,  1872. 
Batxht  v.  Habtlet 

Bailee— Wharfinger— Detention  of  goodsby^-CoUu' 
sive  transfer  of  bill  of  lading. 

The  plaintiff,  a  merchant  abroad,  received  an  order 
for  wine  from  L.,  ar^  accordingly  shipped  certain 
cases  thereof  to  him  in  London,  also  forwarding  a 
bill  of  lading.  Before  the  arrival  of  the  vessel  L. 
deposited  tJ^  bill  of  lading  with  the  defendarht,  a 
wharfinger,  directing  him  to  warehome  the  goodi. 
(yn  account  of  L.    The  wine  came,  and  was  ware- 
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housed  by  the  wha/rimger,  who  entered  it  in  L.'a 
name,  hut  svhjeet  to  a  $top  order  put  on  it  hy  the 
ahipovmer  for  freight,  pursuant  to  25  <fc  26  Vict, 
c.  63,  8,  28.  2/.  declined  to  accept  the  wine,  as 
not  emud  to  ecmyple.  The  plaintiff  thereupon 
agreea  to  take  it  hack,  a/nd  L,  promised  to  send  a 
delivery  order  to  enahle  him  to  ohtain  U,  hut  did 
not  do  so,  and  it  afterwards  appeared  that  L,  had, 
on  the  same  day,  indorsed  the  hiU  of  lading  to  one 
M.,  who  thereby  catued  the  wine  to  he  transferred 
into  his  own  tiamein  the  boohs  of  the  wharfinger. 
The  plaintiff  demanded  ^^  wine  from  the  laMer, 
offering  to  pay  aU  cha/rges,  a/nd  to  indemnifiy  him 
agcdnst  other  claims,  htd  the  defendant  hcmng 
given  warrants  to  M,,  refused  delivery.  The  jury 
found  that  the  tromsfer  of  the  bill  of  lading  from 
L.  to  M,  was  eoUmive  a/nd  not  for  value.  An 
adion  of  detinue  hewing  been  brought  by  the 
plaintiff  against  the  defendant. 
Held,  thad  the  wharfinger  had  no  better  tUle  than 
L,,  his  bailor,  who  could  not  have  justified  a 
detention  of  the  wine,  and  consequently  the 
plaintiff  was  entitled  to  recover. 
This  was  an  action  of  detinue  to  recover  200  oases 
of  wine,  which  had  been  deposited  by  one  Leah 
with  the  defendant,  the  proprietor  of  a  sufferance 
wharf,  under  the  following  circumstances: 

The  wine  hadbetn  ordered  by  Leah  of  the  plain- 
tiff, and  was  shipped  by  him,  consigned  to  Leah, 
on  the  20th  Jan.  1870.  The  bill  of  lading  and 
invoice  were  forwarded  in  due  course.  Before  the 
arrival  of  the  vessel,  which  was  on  the  12th  Feb. 
1870,  Leah  deposited  the  bill  of  lading  at  the 
defendant's  wharf,  with  directions  to  take  delivery 
and  warehouse  the  goods  on  his  account.  This 
was  done,  the  shipowner  putting  on  a  stop  order 
for  freight,  pursuant  to  25  &  26  Yict.  c.  63,  s.  68, 
and  the  wine  was  entered  in  Leah's  name,  subject 
to  the  freight.  On  the  19th  Feb.  Leah,  having  in 
the  meantime  sampled  the  wines,  gave  notice  to 
the  plaintiff  that  they  were  not  according  to  con- 
tract, and  that  he  refused  to  accept  them.  A  cor- 
respondence thereupon  ensued,  which  led  to  no 
satisfactory  result,  and  on  the  19th  April  the 
plaintiff  came  to  London,  and  called  on  Leah,  when 
it  was  agreed  that  the  wine  should  be  taken  back, 
and  Leah  promised  to  send  a  delivery  order  to 
enable  the  plaintiff  to  obtain*  it.  This,  however,  he 
failed  to  do. 

It  appeared  that  on  the  same  day  on  which  he 
had  thus  promised  to  deliver  to  the  plaintiff,  he 
had  endorsed  the  bill  of  lading  to  Magnus,  and 
that  Magnus  took  it  to  the  defendant's,  and  pro- 
cured a  transfer  of  the  goods  into  his  own  name. 

In  the  beginning  of  May  the  plaintiff,  not  having 
succeeded  in  obtaining  the  delivery  order,  called 
at  the  docks  to  make  inquiry,  and  in  consequence 
of  what  took  place  his  attorney  wrote  to  Leah  on 
the  subject,  and  received  an  answer  that  the  wine 
was  at  the  disposal  of  the  plaintiff,  but  subject  to 
charges  which  werestated  to  amount  to  22Z.  l48.9d. 
After  an  ineffectual  attempt  to  see  Leah,  an 
ap|)ointment  was  made  to  meet  at  the  office  of  the 
plaintiff*R  attorney  on  the  27ch  May,  when,  instead 
of  Leah,  Magnus  came.  He  said  be  was  readv  to 
give  up  the  wine  on  payment  ^of  the  sum  which 
had  been  previously  named  by  Leah.  That 
amount  according  to  an  acconut  which  he  then 
showed,  was  made  up  of  17Z.  14>s.  9d,  for  charges, 
and  5L  for  loss  of  profit.  The  attorney  tendered 
the  former  sum,  but  refused  to  pay  the  5Z.  for  loss 
of  profit.    Magnus  promised  to  see  Leah  and  send 


an  answer  the  same  afternoon,  but  this  he  never 
did.  On  the  10th  June  the  plaintiff's  attorney, 
having  ascertained  where  the  wines  were  deposited, 
called  on  the  defendant,  showed  the  correspon- 
dence to  his  manager,  and  explained  the  tiansao- 
tion,  and  then,  in  order  to  get  possession  of 
the  goods,  offered  to  pay  all  the  charges  and 
indemnify  the  defendant  against  the  claim  of  any 
other  person.  The  defendant  refused  to  deliver, 
on  the  ground  that  he  had  ffiven  warrants  for  the 
wine  to  Magnus.  Ultimately  the  wines  were  de- 
livered up  to  another  person  by  Magnus's  order. 

It  further  appeared  that  Magnus,  into  whose 
name  the  wines  had,  as  above  stated,  been 
transferred  on  the  19th  of  April,  had  on 
the  3rd  June  paid  the  freight  and  obtained 
warrants  for  delivery  to  him  or  his  order,  and  that 
a  transfer  had  then  been  made  from  Magnus  to  ^e 
holder  of  the  warrants.  Magnus  stated  at  the  trial 
that  he  had  bond  fide  advanced  money  to  Leah  on 
the  wine,  but  this  was  negatived  by  the  jury,  who 
found  that  the  transaction  between  Magnus  and 
Leah  was  colourable,  and  with  knowledge  on  the 
part  of  Magnus  of  the  intention  of  Leah  to  deprive 
the  plaintiff  of  the  wine. 

The  Lord  Chief  Justice,  before  whom  the  cause 
was  tried,  thereupon  directed  a  verdict  to  be  en- 
tered for  the  plaintiff  for  150L,  with  leave  to  the 
defendant  to  move  (subject  to  the  finding  of  the 
jury)  to  enter  a  verdict  for  him,  the  court  to  have 
power  to  draw  any  inferences  of  fact  not  incon- 
sistent with  that  findiner,  a  rule  having  been  ob- 
tained according  to  leave  reserved. 

Qihhons  (McOoll  with  him). — ^These  goods  were 
originally  the  plaintiff's,  and  the  only  question  is 
whether  he  parted  with  the  property  so  as  to  vest 
it  in  any  other  person.  A  bailee  is  to  give 
the  bailed  goods  back  to  the  bailor,  unless  the 
true  owner  steps  forward  and  claims  them.  So 
"  a  party  with  whom  an  article  is  pledged  under- 
takes to  return  it  to  the  pledgor,  provided  it  turns 
out  not  to  be  the  property  of  another :"  ( Gheesem^m 
V.  EmceU,  6  Ex.  344 ;  20  L.  J.  209  Ex.,  per  Pollock, 
C.B.,  citing  Ogle  v.  Atkinson,  5  Taunt.  759.) 
Leah's  position  was  onlv  that  of  a  holder  of  a  bill 
of  lading.  But  as  Lord  Campbell  said  in  Qwmey 
V.  Behrmd  (23  L.  J.  265,  Q.  B.),  "A  bill  of  lading 
is  not  like  a  bill  of  exchange  or  promissory  note 
a  negotiable  instrument  which  passes  by  mere  de- 
livery to  a  bond  fide  transferee  for  valuable  con- 
sideration, without  regard  to  the  title  of  the  parties 
who  make  the  transfer."  And  as  against  the 
plaintiff  the  defendant  can  have  no  better  title  than 
Leah.  In  Wilson  v.  Anderton  (1  B.  &  Ad.  450)  the 
captain  of  a  ship,  who  had  taken  goods  on  freiirht, 
and  claimed  to  have  a  lien  upon  them,  delivorec? 
them  to  the  bailee.  The  real  owner  demanded 
them  of  the  latter,  and  he  refused  to  deliver  them 
without  the  direction  of  the  bailor.  Held  that  the 
bailor  not  having  any  lien  upon  the  goods,  the  re- 
fusal by  the  bailee  was  sufficient  evidence  of  a  con- 
version. At  the  time  the  plaintiff  here  claimed  the 
goods  they  were  in  the  defendant's  keeping,  and  the 
&tter  was  quite  aware  of  the  circumstances.  There 
is  no  estoppel  in  this  (^Ase  whatever.  "  The  indorse- 
ment of  a  delivery  order  or  dock  warranh  ^os 
fMt  (independently  of  the  Factors'  Acts)  any  effect 
beyond  that  of  a  token  of  an  authority  to  receive 
possession" :  (Blackburn  on  Sales,  297,  as  cited  in 
Benjamin  on  Sale,  p.  614.)  The  wharfinger  cannot 
standin  a  better  position  than  the  captain  of  ashipin 
the  case  above  referred  to,  who  recovered  the  wine ; 
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iDd  Uie  jury  have  foand  oollnsion  between  Leah 
ind  Mugnas,  which  defeats  the  effect  of  the  transfer : 
{Cuming  v.  Broum,  9  Bast  506).  These  goods,  being 
at  a  Boflerance  wharf  were  ,m  contemplation  of  law, 
still  on  board  ship  :  (Meyerstein  ▼.  Barber,  22  L.  T. 
Bep.  N.S.  808 ;  L.  Bep.  4  H.  L.  317.)  The  property 
never  passed  from  the  plaintiff.  The  property  cer- 
tainly did  not  vest  on  shipment  (Brandt  v.  Bowlby, 
2  B.  &  Ad.  932),  and  oonld  not  vest  nntil  the  goods 
were  accepted,  bat  when  seen  by  Leah  were  rejected. 
The  pUuntiff  who  woold  reooyer  them  from  him 
can  hkewise  recoTcr  them  from  the  defendants. 

Ingham  ( J7.  Jamee,  Q.C.with  him)in  support  of  the 
role.— Admitting  that  the  property  of  the  goods 
was  in  the  plaintiff,  Leah  would  have  oo  answer  to  an 
action  by  him.  But  the  wharfingers  are  in  a  better 
position  than  Leah.  The  goods  arrived  with  a  bill 
of  lading.  The  defendants,  keeping  a  sufferance 
wharf,  are  in  the  place  of  the  shipowners,  there- 
fore the  goods  were  still  in  iramiiu.  The  plain- 
tiff says,  however,  b^  his  bill  of  lading,  "  I  au- 
thorise you  to  hold  this  wine  to  the  order  of  Leah." 
In  Meyersiein  v.  Ba/rher  [sup,),  it  was  held  that 
**  where  goods  are  at  sea  the  parting  with  the  bill 
of  lading,  which  is  the  symbol  of  the  goods,  is 
parting  with  the  ownership  of  the  goods  them- 
selves. The  same  principle  applies  to  goods 
which,  for  the  conrenience  of  parties,  have  been 
landed  at  a  sufferance  wharf  (11  &  12  Vict.  c. 
xviii.  and  25  ft  26  Yict.  c.  63,  s.  67).  Aslong  as  the 
engaffement  of  the  shipowner  has  not  be^  com- 
pletely fulfilled,  the  bill  of  lading  is  a  living 
instrnment,  and  the  transfer  of  it  for  value  passes 
the  absolute  property  in  the  goods."  Here  the 
shipowners  aeliver  to  the  defendants,  under  a 
bill  of  lading,  giving  them  authority  to  transfer 
tiie  goods  to  Leah.  An  entry  is  made  in  the 
wharfinger's  books  by  Leah  prior  to  the  arriral  of 
the  wine,  and  when  it  reaches  the  wharf  he  proceeds 
there,  and  causes  a  fresh  entry  to  be  made,  and 
there  was  an  authority  to  hand  over  the  goods, 
coupled  with  an  interest,  and  that  being  so  the 
plaintiff  could  not  revoke  it :  (Wood  v.  LSxdhitier, 

13  M  ft  W.  838.)  In  Walker  v.  Eosiron  (9  M.  ft 
W.  42),  Lord  Abinger,  O.B.,  said :  "  This  is  a  case 
of  a  party  engaging  himself  to  appropriate  the  pro- 
ceeds of  the  gc^s  according  to  certain  directions 
of  the  owner,  and  appears  to  us  to  fall  within  that 
dasa  of  cases  where,  when  an  order  has  been 
given  to  a  person  who  holds  goods  to  appropriate 
them  in  a  particular  manner*  and  he  has  engaged 
to  do  so,  nooe  of  the  parties  are  at  liberty, 
without  the  consent  of  all,  to  alter  that  arrange- 
ment." Therefore,  even  if  what  took  place 
in  May  was  notice  not  to  deliver  to  Leah, 
yet  nevertheless  it  was  not  competent  to  the  owner 
to  revoke  the  authority  which  he  had  given. 
But  there  was  no  revocation :  (W%iUam$  v.  Everett, 

14  East,  582.)  There  snch  an  authority  was  held 
revocable,  because  the  broker  had  not  entered  into 
a  subsidiary  arrangement.  [Lush,  J.*»Wbat  point 
do  you  make  on  the  Sufferance  Wbarf  Acts  f  ]  That 
the  shipowner  not  being  paid  his  freight,  is  entitled 
to  hold  the  goods,  and,  therefore,  the  defendants 
are  likewise  entitled,  for  the  wine  was  landed  at 
their  wharf  under  a  stop  for  freight.  [Lush,  J. — 
Leah  received  the  gooos  and  entered  them  in  his 
own  name.]  The  freight  was  not  paid  for  some 
time.  No  warrants  were  given  nntil  the  flight 
was  paid.  [Lush,  J.— Your  conversion  was  not 
only  a  refuMd  to  deliver,  but  a  delivery  to  some 
one  else.]    The  defendant  had  warrants  to  deliver. 


[Mellor,  J. — But  to  Magnus  ;  and  the  jury  have 
found  that  Magnus  and  Leah  were  identifiea  with 
each  other.]  It  is  quite  consistent  with  the 
evidence  that  Leah  was  entitled  to  get  possession 
of  this  wine  as  against  the  plaintiff.  Martin,  B.,  in 
Meyerstein  v.  Barber  (16  L.  T.  Bep.  N.  S.  669; 
L.  Bep.  2  C.  P.  676),  says :  <<  For  many  years  past 
there  nave  been  two  symbols  of  property  in  goods 
imported ;  the  one  the  bill  of  lading,  the  other  the 
wharfinger's  certificate  or  warrant.  Until  the 
latter  is  issued  by  the  wharfinger,  the  former 
remains  the  only  Bymbol  of  property  in  the  g^oods." 
[GocKBUBN,  0.  J.— ^e  important  question,  is  how 
far  an  attornment  to  a  particular  individual  binds 
the  bailee  so  as  to  compel  him  to  yield  to  the 
demand  of  the  person  to  whom  he  has  attorned, 
when  in  the  meantime  he  becomes  aware  that  the 
property  is  in  anyone  else.] 

Owr.  adv.  vuU. 

July  6. — ^The  judgment  of  the  Oou&t  (Cockbum, 
O.J.,  Mellor  and  Lush,  JJ.)  was  delivered  by 
Mellor,  J.,  who,  after  stating  tbe  faofcs  as  above  set 
out,  proceeded  as  follows :— It  was  admitted  that 
Leah,  if  he  had  been  the  defendant,  would  have  had 
no  answer  to  the  action ;  but  it  was  ingeniously  con- 
tended by  Mr.  Ingham  that,  as  the  defendant 
received  the  goods  for  the  shipowner,  subject  to 
his  lien  for  freight,  he  stood  in  all  respects  in  the 
position  of  the  shipowner,  and  when  the  freight 
was  paid  was  bound  to  deliver  according  to  the 
bill  of  lading,  and  that  the  transfer  by  direction  of 
Leah  to  Magnus,  and  the  giving  the  delivery 
warrant  to  Magnus,  amount  to  a  delivery  to 
Leah,  and  disclmrged  the  defendant.  We  are  of 
opinion  that  this  argument  is  fallacious.  The 
defendant  received  the  goods  as  bailee  to  Leah, 
and,  although  he  might  have  justified  detaining 
them  on  behalf  of  the  shipowner  for  his  freight, 
yet  when  that  was  paid  he  held  in  no  other  wan 
the  ordinary  relation  of  bailee,  and  could  have  no 
better  title  than  his  bailor  had.  Then  by  the 
finding  of  the  jury  Magnus  had  no  better  title 
than  Leah,  and,  as  the  pUuntiff  had  tendered  the 
amount  of  charges  both  to  Magnus  and  the  de- 
fendant, the  plaintiff's  title  was  as  good  against 
the  defendant  as  it  would  have  been  against  Leah. 
We  therefore  discharge  the  rule. 

Attorney  for  the  plaintiff,  Q>  F,  Pa$\er. 

Attorney  for  the  defendant,  John  Frost, 
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April  21,  26,  27 ;  June  6, 1872. 
Habbis  v.  Scab^manga. 

Policy  of  ineuranee — Place  of  adjuetmeni — Chneral 
average  loss — Law  of  port  of  Bremen-^IdabUity 
of  underwriters — Foreign  average  statement. 

Aeiion  upon  a  policy  of  vnsuranee  on  a  voyage  from 
Tagenrog  to  Bremen,  The  ship,  through  stress  of 
weather,  was  obliged  to  put  into  Constantinople, 
and  the  master  there  emeeuted  a  bottomry  bond  on 
ship,  freight,  and  cargo,  for  the  purpose  of  raising 
fnoney  to  repair  the  ship,  so  that  she  miaht  con* 
tinue  the  v<yuage.  The  ship  was  again  obliged  fo 
put  into  Malta  in  distress,  where  the  master  exe- 
cuted a  second  bottomry  bond  on  the  ship,  freight, 
and  cargo. 

On  the  skip's  arrifvdl  at  Bremen  the  master  wm^Jr> 
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imahle  to  take  up  either  bond,  and  the  consigneea 
of  the  ca/rgo,  to  obtain  poeseesion,  paid  off  the 
holders  of  ooih  bonds,  A  statement  of  average 
was  drawn  v/p  by  an  average  stater  ai  Bremen,  in 
which  the  ship  and  freight  was  charged  with  the 
«um  0/11852.116. 
The  underwriters  paid  the  plaintiff  the  sum  with 
which  the  cargo  was  charged.  The  shipowner  being 
unable  to  pay  his  share  the  ship  was  sold,  when  a 
sum  of  66^1,  29.  lOd,  stiU  remained  unsatisfied. 
It  was  admitted  that  such  a  loss  was  treated  by  the 

law  of  Bremen  as  a  general  average  loss. 

The  poUey,  which  was  in  the  usual  form,  contained 

in  the  margin  the  following  conditions,  '*  To  pay 

general  average  as  per  foreign  statement  if  so 

made  up.^^ 

In  an  action  on  behalf  of  the  consignees  of  the  cargo 

against  the  wnderwriters  for  the  wnsatisfi$d  sum. 

Held,  that  the  defendants  were  bound  by  tie  foreign 

avero/ge  statement,  both  as  to  the  facets  and  as  to  the 

law  of  general  average  al  the  port  of  Bremen,  and 

thai  the  plaintiffs  were,  therefore,  entitled  to  the 

sum  awarded  by  ihe  average  stater, 

Fer  Brett,  J,,  that  Mhoughtheunderwriierofapolicy 

in  the  ordinary  form  is  not  liable  to  indemnify 

iwainst  general  average  loss,  whether  according  to 

the  law  of  his  own  cotmtry,  or  according  to  the 

lav)  of  a  foreign  country,  if  the  general  average 

loss  be  not  made  in  order  to  avert  loss  by  a  peril 

insured  (wainst ;  yet  that  the  construction  of  the 

policy  "  To  pay  general  average  as  per  foreign 

statement "  mMst  be  considered  cu  an  obligation  to 

indemnify  the  assured  against  any  loss  which 

might  fall  upon  him  by  compulsion  ai  the  foreign 

port  of  adjustment. 

This  was  a  special  case  stated  for  the  opinion  of  the 

coort,  parsoant  to  an  order  of  Byles  J.,  made  with 

the  consent  of  the  parties.  The  action  was  brought 

upon  a  policy  of  insurance  for  41602.  to  recover  a 

loss  of  663Z.  lOs.  The  declaration  contained  special 

counts  on  the  policy  fora|;eneral  average  loss, 

and  on  the  suing  and  labouring  clauses,  and  for  a 

loss  according  to  a  foreign  average  statement  made 

r^ith  the  terms  of  the  policy,  and  there  were 
the  common  money  counts  for  money  had  and 
received,  and  for  money  paid  and  for  interest 
The  defendants  pleaded  a  denial  of  the  general 
average  loss,  and  a  denial  of  the  loss  un&r  the 
suing  and  labouring  clause,  and  that  the  claim 
upon  the  policy  had  been  satisfied  by  payments, 
and  to  the  money  counts  that  they  never  wero  in- 
debted. Before  the  case  came  on  to  be  tried,  by 
consent  of  the  parties  the  above-mentioned  order 
was  made  and  the  action  was  submitted  for  the 
decision  of  the  court. 

1.  The  plaintiffs  and  the  defendants  are  corn- 
factors,  and  carry  on  their  business  respectively  in 
the  city  of  London,  where  the  policy  of  insurance 
on  which  this  action  was  brought,  was  underwritten 
by  the  defendants.  The  said  policy  is  on  3122  chet- 
werts  of  rye  by  the  ship  Bella  Leandra,  on  a  voyage 
from  Taganrog  to  Bremen.  It  contained  a  clause 
to  pay  genend  average  as  per  foreign  statement, 
if  so  made  up,  and  was  underwritten  for  41601., 
being  the  whole  sam  thereby  insured. 

2.  The  plaintiffs  bought  the  cargo  of  rye  of  the 
defendants  on  behalf  of  their  principals  Messrs. 
Bacmeister  and  Stone.  These  last-named  gentle- 
men again  sold  the  cargo  to  Messrs.  Kneist  and 
Todeman^  who  again  sold  it  to  Messrs.  Bolte  and 
Co.,  of  Bremen.  The  policy  in  question,  and  the 
bill  of  lading  of  the  rye  were  first  handed  by  the 


defendants  to  the  plaintiffs,  who  passed  them  on 
to  their  principals,  Messrs.  Bacmeister  and  Stone. 
Thus,  ultimately,  the  documents  came  into  the 
hands  of  Bolte  and  Go.,  as  final  owners  of  the 
cargo. ' 

3.  The  BeZIalieandra  was  an  Italian  vesseL  She 
sailed  from  Taganrog  on  the  voyage  insured,  on  or 
about  22nd  Sept.  1867,  having  on  board  the  said 
cargo  of  rye.  After  leaving  Taganrog  she  en- 
countered very  severe  weather,  and  was,  in  the 
month  of  Oct.  1867,  oompelled  to  put  into  Constan- 
tinople in  distress.  There  Capt.  Schiaffino,  the 
master  of  the  ship,  in  order  to  raise  the  money 
necessary  for  repairs,  so  as  to  enable  the  ship  to 
continue  the  voyage,  executed  a  bottomry  bond, 
dated  17th  Feb.  1868,  on  the  ship,  freight,  and 
cargo,  to  secnre  the  repayment  of  the  capital  sum 
of  21202.,  with  maritime  interest  at  11  per  cent, 
which,  on  the  said  ship's  arrival  at  Bremen, 
amounted  to  the  sum  of  23532.  4s,,  to  Herman 
Helbing,  merchant,  of  Constantinople,  who  ad- 
vanced him  that  sum.  It  is  to  be  assumed,  for  the 
purposes  of  this  case  that  the  said  bond  was  and 
IS  valid  and  binding  on  the  said  cargo. 

4  The^622a  Leondra sailed  from  Constantinople, 
on  or  about  23rd  Feb.  1868,  and  again  met  with 
very  bad  weather,  and  on  or  about  26th  March 
1868,  the  captain  was  compelled  to  put  into  Malta 
in  distress.  There  again,  in  order  to  raise  the 
money  necessary  for  repairs,  so  as  to  be  able  to 
continue  the  voyage,  the  captain  executed  a  bot- 
tomrv  bond,  dated  20th  April  1868,  on  ship, 
freight,  and  cargo.  This  last-mentioned  bond  was 
for  the  capital  sum  of  4422.  158.,  with  maritime 
interest  at  5  per  cent.,  which,  on  the  arrival  of  the 
said  ship  at  Bremen,  amounted  to  the  sum  of 
465L  6s,  bd,,  and  was  in  favour  of  Mr.  Ignazio 
Buttigieg,  merchant,  of  Malta,  on  behalf  of  the 
firm  of  Guiseppe  Buttigieg  eflglii,  who  advanced 
that  sum.  It  is  to  be  assumed  for  the  purposes  of 
this  case  that  the  said  bond  was  and  is  valid  and 
binding  upon  the  said  cargo. 

5.  The  said  Messrs.  Bolte  and  Co.,  who  are 
merchants  carrying  en  business  at  Bremen,  had 
in  the  meantime  become  the  purchasers  of  the 
170,  and  this  action  is  brought  by  the  plaintiffs 
as  trustees  for  the  said  Messrs.  Bolte  and  Co. 

6.  The  ship  sailed  from  Malta  on  or  about  the 
Ist  of  May,  and  on  or  about  the  25th  of  June  she 
arrived  at  Bremen,  Messrs.  Bolte  and  Co.  being 
the  consignees  of  the  cargo. 

7.  The  bond  which  was  executed  at  Constanti- 
nople had  been  endorsed  by  Hermann  Helling  to 
the  order  of  the  said  Messrs,  Bolte  and  Co.,  who 
took  it  up,  and  on  the  arrival  of  the  sfcdp  at 
Bremen  the  captain  was  unable  to  pay  the  same, 
or  any  part  thereof. 

8.  The  bond  which  was  executed  at  Malta  had 
been  endorsed  by  Guiseppe  Buttigieg  and  Go.  to 
the  order  of,  and  was  taken  up  by,  the  defendants, 
and  by  them  endorsed  to  Messrs.  W.  A.  Frits  and 
Co.,  of  Bremen,  and  as  the  said  captain  was  unable 
to  redeem  the 'same  the  said  Messrs.  W.  A.  Frits 
and  Co.  demanded  payment  thereof  from  the  said 
Messrs.  Bolte  and  Co.,  the  consignees  of  the  oarga 
The  said  Messrs.  Bolte  and  Co.,  in  order  to  pre- 
vent the  holders  thereof  from  covering  their 
claims  by  a  sale  of  the  said  cargo,  took  up  the 
said  bonds  and  paid  off  the  holders  thereof.  By 
taking  this  course,  which  was  the  only  ooarae 
they  could  take,  the  said  Messr  .  Bolte  and  Oo^ 
obtained  a  delivery  of  the  cargo.  ^^^^ 
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9.  A  statement  of  avera^  dated  the  3rd  of  Aug. 
1868,  was  prepared  by  Heinrich  Tecklenborg,  an 
average  stater  in  Bremen,  in  which  the  loss 
arising  upon  the  said  bottomry  bonds  was  appor- 
tioned between  the  cargo  and  the  ship  and  freight. 
By  the  said  statement  the  amount  of  10881. 14^.  11<2. 
was  the  proportion  shown  as  filing  upon  the 
oar^,  and  the  amount  of  11851.  lis.  was  shown  as 
falling  upon  the  ship  and  freight. 

10.  No  question  arises  as  to  the  said  sum  of 
10881. 148. 11(2.,  which,  it  is  admitted,  is  properly 
chargeable  on  the  defendants  as  underwriters  on 
the  cargo,  and  the  defendants  have  paid  the  same 
to  the  said  Messrs.  Bolte  and  Co.  accordingly. 

11.  The  said  Captain  Sohiaffino  was  unable  to 
pay  or  to  give  any  secnrity  for  the  said  sum  of 
11852.  11«.,  the  said  proportion  of  the  said  loss  so 
falling  on  the  said  ship  and  freight,  according  to 
the  said  average  statement  or  any  part  thereof. 

12.  The  said  Messrs.  Bolte  and  Co.,  in  order  to 
obtain  payment  of  the  said  sum  of  1185Z.  11«., 
the  said  proportion  of  the  said  bottomry  moneys 
so  as  aforesaid  falling  upon  the  said  ship  and 
freight,  have  applied  to  the  Tribunal  of  Commerce 
at  Bremen,  the  same  being  a  court  of  competent 
jorisdiction  in  that  behalf,  to  order  the  said  ship 
to  be  sold,  and  the  proceeds  to  be  applied  in  or 
towards  the  liquidation  of  the  said  amount.  The 
said  Tribunal  of  Commerce  duly  made  the  said 
order,  and  after  the  reqoisite  pablic  notices  had 
been  given  the  said  ship  was,  with  due  observance 
of  all  legal  form,  sold  by  pubUc  aaction  by  one 
Gotfried  Steinmeyer,  a  ship  broker,  at  Bremen, 
on  or  about  the  12th  Sept.  1868,  under  the  order 
of  the  sud  Tribunal  of  Commerce  for  4450  thalers 
gold,  eaual  to  129Z.  lOff.  2d,  sterling,  or  there- 
abouts being  the  highest  price  that  could  be  ob- 
tained for  her,  and  the  net  proceeds  of  the  said 
sale  were  handed  over  to  the  said  Messrs.  Bolte 
and  Co.  ander  the  order  of  the  said  Tribunal. 

13.  After  deducting  the  said  net  proceeds  of  the 
said  sale  from  the  said  sum  of  1185L  lla.  so  falling 
ui»on  the  said  ship  and  freight  according  to  the 
said  average  statement  of  the  3rd  Ang.  1868  as 
aforesaid,  uiere  remained  a  balance  of  66SI.  28.  lOd, 
of  the  said  sum  so  as  aforesaid  falling  on  the  said 
ship  and  freight,  in  respect  of  which  the  said 
Messrs.  Bolte  and  Co.  were  still  unsatisfied,  and  a 
further  or  supplemental  average  statement,  dated 
the  3rd  Oct.  1868,  was  made  up  by  the  said 
Heinrich  Secklenborg,  in  which  the  said  sum  of 
6632.  28. 10(2.  was  stated  as  the  amount  which  the 
cargo  had  to  pay  as  additional  bottomry  debt  to  the 
said  Messrs.  Bolte  and  Co.  It  is  admitted  that 
the  said  last  mentioned  average  statement  of  the 
3rd  Oct.  1868,  as  well  as  the  said  former  statement 
of  the  3rd  Aug.,  is  in  all  respects  accurate  as  to 
amounts  and  figures,  and  is  correctly  made  up  in 
accordance  with  the  law  in  force  in  Bremen. 

14.  Such  a  loss  as  that  which  has  occurred  in 
the  present  case  is  treated  at  Bremen  as  a  general 
average  loss,  and  not  as  a  particular  average  loss. 
At  Bremen  the  German  code  of  commercial  law  is 
bj  legislative  enactment  in  force.  The  sections 
of  that  code  which  enunciate  the  principles  of  law 
more  particularly  applicable  to  the  present  case 
are  articles  695,  697,  734, 735, 824,  sub-sect.  5,  and 
838,  sub-sect.  1.  Either  party  is,  on  the  argument  of 
this  case,  to  be  at  liberty  to  refer  to  a  copy  of  the 
said  code,  which  was  identified  by  several  witnesses 
under  the  oommiasion  which  was  sent  to  Bremen. 


The  following  is  a  translation  of  the  above-men- 
tioned articles . 

Art.  692.  All  the  objects  hypothecated  are  jointly  and 
■everally  liable  to  the  bottomry  creditor.  Even  before  his 
claims  become  due  the  creditor  can,  after  the  arrival  of 
the  vessel  in  the  port  of  destination  of  the  Bottomry 
voya^,  apply  for  an  arrest  of  aU  the  bottomried  objects. 

Art.  695.  The  master  shall  not  deliver  the  bottomried 
oar^,  either  entirely  or  partially,  before  the  creditor  has 
been  paid  or  properly  secnred,  otherwise  the  master  is 
personally  answerable  to  the  creditor  for  the  bottomry 
debt,  BO  far  as  he  ooold  at  the  time  of  their  delivery  have 
been  paid  by  the  gooda  so  given  np ;  nntil  the  contrary  is 
nroved,  it  shall  be  oonsidered  that  the  oreditor  oonld 
have  been  paid  in  full. 

Art.  697.  If  the  amoant  of  bottomry  is  not  paid  when 
due,  the  creditor  may  apply  to  the  pro^  coort  to  order 
the  sale  of  the  ship  and  cargo  on  which  bottomry  has 
been  taken,  and  also  to  hand  over  the  bottomried  freight. 
The  action  shall  be  brought,  as  far  as  the  ship  and 
freight  are  concerned,  against  the  master  or  owner ;  as  to 
the  cargo,  if  before  its  delivery,  against  the  master;  after 
its  delivery,  against  the  consignee,  so  long  as  it  is  in  his 
own  possession,  or  in  the  castod^r  of  any  person  holding  it 
for  his  account.  If  the  master,  in  order  to  continue  his 
voyage  for  the  purpose  of  an  expenditure  that  does  not 
oome  under  general  average,  has  nypotheoated  the  cargo, 
or  has  disposed  of  the  cargo  b^r  sale  or  by  appropriation, 
the  loss  Bustuned  by  one  proprietor  of  the  cargo  by  reason 
that  his  claim  for  indemnification  cannot  be  at  all,  or 
cannot  be  fully  satisfied,  out  of  the  ship  and  freight 
(Art.  509,  510, 618)  shall  be  borne  by  all  the  proprietors 
of  the  cargo,  according  to  the  prindples  of  general 
average.  In  ascertaining  the  loss,  the  indemnification 
indicated  in  Art.  713  is  applicable  in  relation  to  the 
proprietors  of  the  cargo  in  all  cases,  especially  also  in 
the  case  of  the  second  paragraph  of  Art.  618,  for  the 
value  of  which  this  indemnification  is  determined,  the 
goods  BO  sold  shall  contribute  to  a  general  average,  if 
Buoh  occur. 

Art.  735.  The  contributions  to  be  paid  under  the  stipu- 
lations of  Art.  785  and  iUrt.  734  are  m  all  respects  placed 
on  the  same  footing  as  contributions  in  cases  of  general 
average. 

Art.  824.  The  insurer  bears  all  risks  to  which  ship  or 
cargo  are  exposed,  during  the  continuance  of  the  insnr- 
anoe,  if  not  otherwise  determined  by  the  following  pro- 
visions or  by  contract.  He  bears  in  particular  (sub-sect. 
5)  the  risk  of  the  hypothecation  of  the  insured  goods,  for 
the  purpose  of  continuing  the  voyage,  or  of  the  disposal 
of  the  same  by  sale  or  by  hypothecation  for  the  like  pur- 
pose (Art.  507,  510, 734). 

Art.  838.  The  insurer  is  liable  for  (sub-sect.  1)  the 
contributions  to  general  average,  including  those  which 
the  insured  has  to  bear  on  account  of  a  loes  suffered  by 
him,  the  contributions,  which  by  Art.  637  and  784,  sub- 
ject to  the  principles  of  general  average,  shall  be 
accounted,  and  an  amount  to  contributions  to  general 
aver&ge.  If  ships  and  cargo  are  hypothecated  together, 
each  has  to  contribute  its  proportion  towards  the  dis- 
charge of  the  amount  for  which  they  have  been  hypothe- 
cated,  as  if  the  loes  were  a  general  average  loss,  and, 
should  the  ship  be  unable  to  discharge  its  proportion 
of  liability,  the  owner  of  the  cargo  would,  in  addition  to 
discharging  the  proportion  of  liability  attaching  to  the 
cargo,  have  to  make  up  the  deficiency  as  a  general  aver- 
agelosB. 

This  deficiency  would  be  made  good  to  the 
owners  of  the  cargo  by  their  underwriters,  if  the 
owners  of  the  cargo  have  insured  their  interest. 
If  this  case,  therefore,  had  been  decided  at 
Bremen,  the  defendants  woald  have  been  held 
liable,  by  the  tribunals  there,  to  make  good  to  the 
said  Messrs.  Bolte  and  Go.  the  whole  of  the  said 
sum  of  663Z.  28.  lOd. 

15.  The  defendants  have  refused  to  pay  to  the 
plaintiJGEs,  as  trustees  for  the  said  Messrs.  Bolte 
and  Co.,  the  said  sum  of  663«.  28.  lOd.  or  any  part 
thereof.  The  court  is  at  liberty  to  draw  inferences 
of  facts.  The  schedale  annexed  to  the  case,  oon- 
I  taining  a   translation    of  the    first  and    second  t 
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bottomry  bonds,  ezeoated  at  Oonstantinople  and 
Malta,  formed  part  of  the  epecial  case. 

The  question  for  the  opinion  of  the  conrt  is, 
whether  the  plaintiffs,  as  trustees  for  the  said 
Messrs.  Bolte  and  Co.,  are  entitled  to  recover  from 
the  defendants  the  said  sum  of  668^.  2$.  lOd.,  or 
any  part  thereof. 

If  the  coort  shall  be  of  opinion  that  they  are  so 
entitled,  judgment  is  to  be  entered  for  the  plain, 
tiffs  with  costs  of  suit.  If  the  court  shall  be  of 
opinion  that  they  are  not  so  entitled,  judgment  shall 
be  entered  for  the  defendants,  with  costs  of  suit. 

The  plaintiff's  points  <^  argument  were  that  the 
arerage  statement  of  3rd  Aug.  1868  in  the  ninth 
paragraph  of  the  case  mentioned,  and  also  the 
further  or  supplemental  average  statement  of  3rd 
Oct  1868,  in  tne  thirteenth  paragraph  mentioned, 
were  and  are  foreign  statements  made  np  within 
the  meaning  of  the  memorandum  in  the  policy  of 
insurance ;  secondly,  that  the  sum  of  6632. 2«.  lOd, 
is  a  ^neral  average  loss  for  which  the  defendants 
are  liable  under  the  said  foreign  statements,  or  one 
of  them ;  thirdly,  that  the  execution  of  the  bot- 
tomry bonds  was  the  consequence  of  injuries  by 
the  perils  insured  against,  and  that  Messrs.  Bolte 
and  Co.  were  compelled  to  take  up  the  bonds 
before  they  could  obtain  possession  of  the  cargo, 
and  are  entitled  under  the  policy  to  recover  from 
the  defendants  the  money  so  expended  as  a  loss  by 
perils  of  the  seas. 

The  defendants,  on  the  contrary,  relied  on  the 
following  points  of  argument :  First,  that  the  pay- 
ment which  IS  sought  to  be  recovered  in  ijiis  action 
is  not  a  loss  or  expenditure  covered  by  the  policy 
declared  upon  ;  secondly,  that  the  said  payment 
was^  not  caused  proximately  by  perils  insured 
a^inst  so  as  to  constitute  a  general  average  loss 
within  the  meaning  of  the  policy ;  thirdly,  that  the 
average  statement  was  miMe  up  at  Bremen,  upon 
the  hypothesis  thtki  there  was  an  absolute  necessity 
for  the  captain  of  the  Bella  Leandra  to  make  the 
bottomry  Donds  on  which  payment  has  been  made, 
and  the  plaintiffs  have  not  proved  this  was  the 
case,  as  they  were  bound  to  do ;  fourthly,  that  the 
clause  to  pajr  general  damage  as  per  formgn 
statement,  if  so  made  up,  is  not  to  be 
extended  to  make  tAie  underwriters  liable 
for  a  loss  by  wav  of  general  average  which 
is  not  a  general  average  loss  according  to 
English  law;  fifthly,  that  according  to  Bremen 
law,  as  stated  in  the  special  case,  the  claim  now 
sought  to  be  charged  upon  the  cargo  was  pri- 
niarily  chargeable  upon  the  ship  and  freight,  and 
it  is  not  shown  that  any  part  of  the  claim  in  ques- 
tion has  been  charged  upon  the  freight  which  was 
earned. 

The  policy  of  insurance  was  in  the  usual  form 
for  a  voyage  from  Taganrog  to  Bremen,  but  in  the 
margin  were  inserted  additional  conditions,  as 
follows : 

Additional  coTwKtton*— p.  B«Wa  Leondra.— With  leave 
to  call  for  orders  as  often  u  required,  and  at  any  inter- 
mediate  port  or  ports,  place  or  places,  for  any  pnrpoee 
whatsoever,  hiohidinff  all  risk  of  craft  to  and  from  the 
ship,  and  partionlarly  of  any  speoial  lighterage,  each 
lighter  or  craft  being  considered  as  if  separately  in- 
sued. 

To  pay  gefMTol  average  as  per  foreign  statement,  if[eo 
made  ifp.— Warranted  free  from  partumlar  average,  nn- 
lees  the  ship  or  craft  be  stranded,  snnk,  or  burnt,  but 
this  warranty  not  to  exonerate  the  nnderwriters  from  the 
liability  to  pay  any  speoial  oharges  for  mate,  ware- 
nonnng,  forwarding,  or  otherwise,  if  inonrred,  as  well  as 
partial  loss  arising  from  transshipment.^ 


Warranted  frsetfrom  capture  sad  seisnrs,  and  the  oon- 
seqaenoes  of  any  attempt  thertat. 

Sir  Charge  Horvyman^  Q  0.  (WLeod  with  him). 
•»The  important  point  is  whether  the  underwriters 
are  liable  to  pay  general  average,  which  is  not 
p;eneral  average  according  to  English  law;  and  what 
IS  the  effect  to  be  given  to  the  clause  to  pay  general 
average  as  per  foreign  statement  if  so  made  up  P 
The  policy  is  on  cargo  alone,  and  the  question  is 
one  which  should  be  discussed  between  the  ship- 
owner and  owner  of  the  cargo  at  the  port  of  adjust- 
ment. As  a  general  rule  the  place  for  the  adjust- 
ment of  general  average  is  the  ship's  port  of 
destination  or  discharge.  When  this  happens  to  be 
a  foreign  port  the  seneral  average  loss  is  adjusted 
there  according  to  the  law  and  usage  of  the  country 
to  which  such  roreign  port  belongs,  and  the  adjust- 
ment so  made  is  ouled^  foreign  adjustment.  Th^re 
is  a  great  diversity  in  the  practice  of  different 
countries  as  to  what  shall  and  what  shall  not  be 
included  in  general  average ;  sometimes  losses  are 
included  andoharged  for,  which  are  general  average 
in  the  country  where  the  adjustment  is  settled,  but 
not  in  the  country  where  the  charter-party  was 
entered  into  and  the  policy  of  insurance  effected  ; 
and  sometimes  a  different  proportion  of  contribu- 
tion is  assessed  in  the  foreign  port  from  that  which 
is  chargeable  in  the  home  port.  In  either  case  two 
questions  arise:  First,  are  the  ooadventurers  as 
among  themselves  bound  by  the  foreiim  adjust- 
ment P  Secondly,  are  the  respective  underwriters 
bound  by  itP  It  is  generally  agreed  that  parties 
are  liable  to  make  contribution  in  accordance  with 
the  laws  of  the  place  of  adjustment.  Amould 
on  Marine  Insurance,  p.  814,  says, "  That  the  under- 
writer is  in  all  cases  bound  by  a  foreign  adjustment 
of  general  average  when  it  is  rightly  settled  accord- 
ing to  the  laws  and  usages  of  a  foreign  port.  But 
that  unless  it  is  clearly  proved  to  have  bNsen  settled 
in  strict  conformity  with  such  laws  and  usages,  he 
is  not  bound  thereby  in  any  case  in  which  he 
would  not  be  bound  in  his  own  countrr."  So  in 
the  case  oi' Newman  v.  Oazalet  (2  Park  Ins.  900), 
the  assured  owner  of  goods  had  been  compelled  to 
pay  under  a  foreign  adjustment  settled  at  Pisa, 
in  respect  of  losses  which  would  not  have  been 
general  average  in  this  country,  and  upon  con- 
tributory values  differently  computed  from  what 
they  would  have  been  here ;  yet  as  it  clearly  ap- 
pesjred  in  evidence,  that  all  the  losses  alk>wed 
were  general  average  at  Pisa,  and  that  the  appor- 
tionment was  correct  according  to  the  mercantile 
usage  of  the  place,  the  assured  recovered  against 
the  underwriters  die  full  amount  of  his  claim.  So 
in  Walpole  v.  Ewer  (3  Park  Ins.  898),  the  holder 
of  arespondentia  bond,  not  liable  to  general  average 
at  all  in  this  country,  was  compelled,  to  pay  a 
contribution  under  a  foreign  adjustment  settled 
in  Denmark,  and,  upon  evidence  given  that  it 
was  in  accordance  with  the  law  and  practice  of 
Denmark,  he  recovered.  Here  the  parties  entered 
into  the  contract,  not  with  reference  to  the  law  of 
England,  but  according  to  the  state  of  the  law  at 
the  port  of  adjustment  {Simons  and  Loder  v. 
White,  2  Bam.  and  Ores.  805.)  In  Power  v.  WhO- 
more,  4  M.  &  8. 141,  it  was  decided  that  the  insurer 
of  goods  to  a  foreign  country,  is  not  liable  to  in- 
demnify the  assur^,  who  is  obliged  by  a  decree 
of  the  court  there,  to  pay  contribution  to  a  general 
average,  which  by  the  law  of  this  countiy  could 
not  have  been  demanded,  where  it  does  not  appear 
that  the  parties  contracted  upon  the  footing  of 
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some  usage  among  merohants  obtainiDg  in  the 
foreign  ooontry  to  treat  the  same  as  general 
arerage ;  hot  such  usage  is  to  be  ooUected  merely 
from  the  recitals  and  assumption  made  in  the 
decree. 

Dent  V.  Smith,  L.  Bn>.  4Q.  B.  414;  20  L.  T.  Bep. 

N.  S.  868. 

Watkin  WiUiam$  (with  him  Cohen),  for  the 
defendant. — ^Tbe  defendant  is  not  liable  for  the 
sorplos  of  6631.  2$.  lOd.  This  was  an  English 
pohpy  made  in  London  from  Taganrog  to  Bremen. 
Althongh  the  poliojis  an  English  policy,!  do  not  con- 
tend that  the  average  is  not  to  be  calculated  accord- 
ing to  the  practices  and  usages  of  the  port  of  adjust- 
ment. But  it  does  not  appear  that  the  663Z.  28,  lOd. 
was  general  average  acorarding  to  the  law  of  Bre- 
men, and  was  not  a  loss  covered  by  the  policy. 
The  meaning  of  the  dause  "  to  pay  general  average 
as  per  foreign  statement  if  so  made  up  "  means 
that  if  ^e  assured  has  by  the  perils  insured 
against  been  compelled  to  make  a  oontribntion  in 
general  average,  the  underwriters  will  repay  him 
according  to  the  foreign  average  statement,  if  so 
made  up.  The  definition  of  general  average  is 
where  several  interests  are  exposed  to  one  com- 
mon diusger  which  threaten  the  destruction  of  all 
and  one  is  sacrificed  forthe  general  good,  the  owner 
of  the  goods  which  are  sacrificed  is  entitled  to  call 
on  the  owners  of  the  others  to  contribute  rateably 
towards  the  loss.  This  is  the  rule  of  the  general 
averaffe  by  the  Bbodian  law  two  centuries  later 
than  Uie  law  of  marine  insurance.  Benecke  says : 
**  This  is  a  law  by  which  everybody  is  bound  accord- 
ing to  the  law  of  the  place  of  adjustment,  and  it 
varies  in  different  countries.  The  ship,  cargo,  and 
freight  are  all,  therefore,  liable  to  contribute.  The 
captain  was  justified  in  raising  money  on  a 
bottomry  bond  binding  them  all,  and  binding  each 
separately  for  the  whole  sum.  [Bovill,  C.J. — 
Too  say  this  liability  arises  from  the  insufSciencj 
of  the  ship  to  pay  the  bondholders.]  Yes,  for  this 
is  a  liability  arising  under  the  bottomry  bond. 

IBbett,  J. — We  may  take  it  that  according  to 
English  law,  that  would  not  be  a  general  avenge 
contribution.]  The  ship  must  be  kept  in  repair 
by  the  shipowners ;  this  is  a  mere  debt  from  the 
shipowner  to  the  owner  of  cargo.  [Bovill,  O.J. — 
Do  you  say  you  are  not  liable  under  any  clause  in 
the  policy  P]  I  say  we  are  not.  The  policy  is 
warranted  free  from  particular  average,  unless  the 
ship  is  stranded,  sunic,  or  burnt,  but  not  to  pay 
any  special  charges  for  mats,  warehousing,  for- 
warding or  otherwise.  This  is  not  particular 
average  according  to  Kidston  v.  Empire  Marine 
Insurance  Company  (15  L.  T.  Bep.  N.  S.  12; 
li.  Bep.  1  O.P.  536,  (Ex.  Ch.)  2  0.  P.  357) ;  for  this 
ia  not  a  loss  at  all  fitnn  any  peril  insured  against, 
and  it  is  not  because  the  goods  have  been  bot- 
tomried that  the  owners  can  come  down  on  the 
underwriters.  This  is  clearly  a  loss  not  covered 
by  the  policy,  and  arising  from  a  peril  uninsured 
against;  for  the  plaintiff'  to  recover  he  must 
show  that  this  was  a  less  which  has  arisen  proxi- 
mately from  the  perils  insured  against : 
PoimU  v.  6iid9«on,  4  M.  A  S.  431 ; 
Sarqvy  v.  Hobeon,  2  Bam.  A  0.  7. 
When  part  of  the  cargo  is  sold  for  the  benefit  of 
the  ship  and  cargo,  that  would  not  be  a  loss  by 
perils  al  the  seas,  but  it  would  be  a  general  average 
Jobs;  but  if  the  ship  were  chased  by  an  enemy, 
and  part  of  the  goods  were  thrown  overboard  to 
eeoape  capture,  that  would  be  a  case  of  general 


average  loss,  but  would  not  come  within  the  terms 
of  the  policy,  and  even  assuming  here  that  this  is 
a  genml  average  loss,  which  I  dispute,  we  are  not 
liable  if  the  loss  is  not  included  in  the  policj 
and  if  the  underwriters  are  made  liable,  it 
is  in  spite  of  the  words  of  the  policy.  The 
case  of  Dent  v.  Smith  (L.  Bep.  4  Q.  B.  214; 
20  L.  T.  Eep.  N.  8.  868)  is  distinguishable.  The 
gold  being  cast  into  the  hands  of  persons  who 
would  not  part  with  it,  it  was  a  payment  of  a 
ransom  to  obtain  back  the  possession. 

Qreai  Indian  Penineidar   Baikoay  Cotnpany  v. 

Bavnder$,  4  L.  T.  Bep.N. S. 240;  1  B.  A  ^  41,  Ex. 

Ch  *  2 B  AS  266 * 
Booth  v.  Goif ,  15  0.  B.,  N.  S.,  291 ;  38  L.  J.  99,  C.  P. 

In  HaUet  V.  Wigram  (9  C.  B.  580)  it  was  decided 
that  a  claim  for  contribution  to  general  average 
arises  only  where  a  part  of  the  cargo  is  sacrificed 
for  the  preservation  of  the  ship  and  the  rest  of  the 
cargo  firom  an  impending  danger,  not  where  part 
of  the  cargo  is  sold  to  ndse  money  at  a  port  to 
which  the  ship  has  put  back  for  the  repair  of 
damage  incurrad  by  ordinary  perils  of  the  sea. 
In  delivering  the  judgment  of  the  court  in  that 
case,  Wilde,  0.  J.  says,  "The  result  of  these  cases 
is  thus  summed  up  in  Abbot  on  Shipping,  p.  497 : 
If  a  vessel  ffoes  into  port  in  consequence  of  an 
injury  which  is  itself  the  subiect  of  general 
average,  such  repairs  as  are  absolutely  necessary 
to  enable  her  to  prosecute  her  voyage,  and  the 
nenessary  expense  of  port  charges,  wa^,  and 
provisions  during  the  stav,  are  to  be  considered  as 
general  average ;  but  if  the  damage  vras  incurred 
by  the  mere  violence  of  the  wind  and  weather, 
without  sacrifice  on  t^e  part  of  the  owners  for  the 
benefit  of  idl  concerned,  it  falls,  with  the  expenses 
consequent  upon  it,  within  the  contract  of  the 
shipowner  to  keep  bis  vessel  tight,  staunch,  and 
stroog  during  the  voy«^  for  which  she  is  hired." 
Sir  Qeorge  Honyman  m  reply. — ^It  is  not  neces- 
sary for  me  to  show  this  to  be  a  case  of  general 
average  according  to  English  law.  If  I  show  it 
i^as  a  case  of  general  average  acbording  to  the  law 
of  Bremen,  the  underwriter  will  he  Gable  to  the 
consignee  of  the  goods. 

Cur.  adv.  vuU. 

June  6^^.— The  judgment  of  the  court  was  de* 
livered  by  Bovill,  C.  J.— This  action  was  brought 
to  recover  from  the  underwriters  on  goods  for  an 
allied  general  average  loss  sustained  by  the 
plaintiffs  as  owners  of  a  cargo  of  rye,  by  the  Bella 
Leandraf  insured  on  a  voyage  from  Taganrog  to 
Bremen.  Upon  that  voyage  the  vessel  wi^  her 
cargo  on  board  having  reached  Bremen ;  that  was 
the  proper  poit  for  t^e  adjustment  of  any  claim  or 
liabilitv  for  general  average,  and  the  adjustment 
would  have  to  be  made  there  according  to  the  low 
of  Bremen,  and  would  be  binding  as  between  the 
shipowner  and  the  owner  of  the  cargo.  It  does 
not,  however,  necessarily  follow  that  an  under- 
writer upon  an  ordinary  form  of  policy  would  be 
liable  for  the  whole,  or  even  any  part  of  the  general 
average  so  adjusted.  If  the  sacrifice  or  loss  which 
occasioned  the  general  average  arose  from  any  of 
the  perils  insured  against,  or  the  consequences  of 
them,  or  from  proper  endeavours  to  avert  such 
perils  or  their  conseqmences,  to  that  extent  the 
underwriters  would  under  the  terms  of  an  ordinary 
poticy,  and  according  to  well-known  maritime 
usage,  be  liable  to  indemnify  the  assured,  though 
as  between theshipownerand  theowner  of  thecargo 
neither  might  be  introduced  into  the  statement 
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of  general  average,  for  whioh  the  underwriters 
upon  the  ordinary  form  of  poli^  would  not  be 
liable.     There  are  also  many  differences  in  the 
laws  of  varioos  oonntries  as  to  what  are  to  be 
deemed  the  proper  sabjeots  of  general  average,  as 
well  as  with  respect  to  the  proportions  or  yalae  in 
or  npon  which  the  apportionment  should  be  made ; 
and  under  these  circumstances  the  present  policy 
was  entered  into,  with  a  special  memorandum  as 
to  general  average.     By  that  memorandum,  in 
addition  to  the  ordinary  insurance  in  the  body  of 
the  policy,  the  underwriters  agree  "  to  pay  general 
average  as  per  foreign  statement  if  so  made  up," 
with  certain  special  warranties  as  to  particular 
average  and  capture  or  seizure.    It  seems  to  me 
that  the  general  effect  of  the  memorandum  is  to 
make  the  underwriters  liable  as  for  general  average 
for  whatever  the  assured  owners  of  the  s^ocds 
might  be  called  npon  to  pay  on  that  account  by 
the  foreign  statement  of  adjustment.    This  memo- 
randum was  probably  introduced  in  order  to  avoid 
all  questions  not  only  as  to  the  propriety  of  par- 
ticular items  being  treated  as  the  subject  of  gene- 
ral average,  but  also  as  to  the  correctness  of  the 
apportionments,  and  I  find  it  difficult  to  place  any 
other  reasonable  construction  upon  the  term  of 
the  policy  and  memorandum.    If  it  be  open  to 
this  court  to  consider  and  determine  the  question 
whether  the  6631,  2«.  I0<2.  claimed  in  this  action  or 
any  part  of  it  was  proporlv  the  subject  of  general 
average  according  to  the  law  of  England,  I  should 
be  of  opinion  that  it  was  not,  and  that  this  was 
not  a  loss  covered  by  an  ordinary  policy  in  the 
usual  form.    So  if  we  had  to  determine  whether 
this  sum  was  strictly  geneial  average  according  to 
the  law  of  Bremen,  as  set  forth  in  the  special  case, 
it  may  well  be  argued  that  it  is  not  strictly  gene- 
ral average,  but  is  merely  to  be  treated  in  a  similar 
manner  by  the  law  of  that  place.    It  seems  to  me, 
however,  that  under  the  terms  of  this  policy  the 
underwriters  and  the  assured  have  both  agreed  to 
accept  the  adjustment  and  statement  of  the  aver- 
age stater  in  the  foreign  port  if  and  when  made  as 
conclusive  between  them,  both  in  principle  and  in 
details  as  to  the  loss  whioh  the  underwriters  are  to 
undertake  in  respect  of  general  average,  subject  to 
the  exception  of  any  matters,  such  as  capture  or 
seizure,  which  are  excluded  by  the  express  terms 
of  the  policy.    In  this  case  a  maritime  lien  on  the 
cargo  was  created  by  the  bottomry  bonds,  and 
which  involved  a  liability  of  the  cargo  to  make 
good  any  deficiency  caused  by  the   insufficient 
value  of  the  ship  to  cover  its  own  proportion  of  the 
bottomry  bonds,  and  the  necessity  for  giving  the 
bottomry  bonds  and  creating  that  lien  arose  from 
perils  of  the  seas,  though  these  debts  would  not 
necessarily  be  the  subject  of  general  average  as 
against  the  underwriters  according  to  the  law  of 
England   or,  possibly,   by   the  law  of  Bremen. 
How,  then,  is    the  question  to  be  determined 
whether  the  claim  in  this  case  is  to  be  considered 
as  general  average  for  which  the  underwriters  are 
liable  F    Is  it  to  be  determined  by  the  court,  or  by 
the  statement  of  the  foreign  average  stater  P    It 
seems  to  me  that  by  the  express  agreement  of  the 
parties  contained  in  the  memorandum,  it  is  not 
open  to  us  to  determine  it,  and  that  we  have  only 
to  see  whether  the  foreign  adjustment  which  gives 
rise  to  this  claim  has  TOen  in  fact  made  or  not. 
Has  there,  then,  been  such  a  statement  of  general 
average  made  in  Bremen  with   respect   to  the 
amount  now  claimed  P   '^nd  how  does  the  matter 


stand  upon  this  fact  as  stated  in  the  special  case? 
The  plamtiffs  contend  that  there  was  such  a  state- 
ment ;  the  defendants,  on  the  other  hand,  contend 
that  there  was  no  such  statement,  and  that  the 
passages  in  the  case  as  to  the  statement  of  October 
do  not  treat  it  as  a  statement  of  general  aven^ge, 
but  as  a  mere  calculation  of  the  deficiencw  arising 
upon  the  sale  of  the  ship  from  the  proceeds  of  that 
side  being  insufficient  to  pav  the  amount  appor* 
tioned  to  the  ship  and  freight,  and  that  this  loss, 
therefore,  cannot  be  considered  as  coming  within 
the  perils  or  terms  of  this  policy.    Now,  what  are 
the  statements  in  the  special  case  upon  thin  sub- 
ject P    In  paragraph  13  it  is  said  that  a  further  or 
supplemental  average  statement,  dated  the  3rd 
Oct.  1868,  was  made  up  by  the  said  H.  Tichlenborg 
(who  had  been  previously  described  as  an  average 
stater  in  Bremen),  in  which   the  663L   2$,  lOi. 
was   stated   as   the  amount    which    the    cargo 
had  to    pay    as   additional    bottomry  bonds    to 
Messrs.  Bolte  and  Co.   (which   is  in  accordance 
with  the  fact),  and  that  a  translation  of  the  average 
statement  was  annexed  to  and  formed  part  of  the 
case.    It  is  further  mentioned  that  the  last-men- 
tioned average  statement  of  the  3rd  Oct.  1868,  as 
well  as  the  former  statement  of  the  3rd  Aug.  was 
in  all  respects  accurate  as  to  amounts  and  figures, 
and  was  correctly  made  up  in  accordance  with 
the  law  in  force  in  Bremen ;  it  is  also  stated  in 
paragraph   14  that    such  a  loss   as    that   which 
had  occurred   in  the  principal  case  was  treated 
at  Bremen  as  a  general  average  loss,  and  not  as 
a  particular  average  loss,  and  at  the  end  of  that 
paragraph  it  is   mrther  stated  that  if  this  case 
had  been  decided  at  Bremen  the  defendants  would 
have  been  held  liable  by  the  tribunals  there  to 
make  good  to  the  said  Messrs.  Bolte  and  Ga  the 
whole  of  the  said  sum  of  6631.  2«.  lOd.    Upon 
these  facts,  thus  stated,  I  am  of  opinion  that  the 
statement  of  the  3rd  Oct.    must  be  considered 
and  treated  by  the  court  as  a  foreign  statement 
of  general  average    made  up  at  Bremen  within 
the  terms  of  the  special  memorandum  on  this 
policy,  and  that  as  neither  of  the  exceptions  nor 
warranties  is  applicable  to  this  case,  the  question 
of  the   liability  of  the  underwriters  to  pay  the 
amount  now  in  question   is   conclusively  settled 
against  them ;  that  it  is  not  competent  for  this 
court  to  inquire  into  the  propriety  of  that  foreign 
average  statement,  and  that  our  judgment,  there- 
fore, ought  to  be  in  favour  of  the  plaintiffs.    In 
this  view  of  the  case  it  becomes  unnecessary  to 
go  through  the  authorities  or  discuss  the  elaborate 
arguments  whic^  were  very  ably  addressed  to  us 
by  the  learned  counsel  for  the  defendants.    If 
his  contention  be  correct,  it  would  equally  have 
entitled  his  clients  to  dispute  each   item  in  the 
original  average  statement  of   the  3rd  Aug.  on 
the  ground  either  that  it  was  not  properly  the 
subject   of  general  average,  or    that  it   did  not 
arise  from  any  of  the  perils  covered  by  the  policy. 
But  it  appears  to    me  that  the   intention  aiui 
effect  of  the  policy  and  memorandum  were  that 
all  such  questions  should  be  excluded  in  all  cases 
where  a   foreign   statement  of   general   avenu^e 
had  been  made  up,  as  it  was  in  this  case,  at  the 
proper  port  of  adjustment  abroad,  and  that  the 
underwriters  by  this  policy,  as  between  them- 
selves and  the  assured,  agreed  to  be  bound  by 
the  opinion  and  decision  of  the  foreign  average 
stater,    both  as  to  fact   and   law,  on   the  sob- 
>  ject  of  general  average  in  the  statement  whioh 
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he  mi^ht  make  np  in  the  foreign  porfe.  I  fchink 
the  underwriters  agreed  to  pay  according  to  that 
statement,  with  the  exception  of  any  matters 
which  are  expressly  exoladed  by  obher  parts  of 
the  policy  (but  which  are  not  applicable  to  this 
case);  and  that  the  plaintiffs  are  entitled  to 
recover  from  the  underwriters  the  whole  of  the 
sum  claimed  in  the  action. 

Bbbtt,  J. — ^In  this  special  case  the  question 
ultimately  in  dispute  was  whether  the  plaintiffs, 
the  assured,  as]  trustees  for  Messrs.  Bolte  and  Co., 
were  entitled  to  recover  from  the  defendants,  the 
underwriters,  a  sum  of  6632.  28.  10<2.    The  plain- 
tiffs, merchants  in  London,  had  insured  with  the 
defendants,  as  underwriters  in  London,  by  a  policy 
dated  the  23rd  July  1867,  a  cargo  of  rye  on  board 
the  Italian  vessel,  the  BeUa  Leandra,  on  a  voyage 
from  Taganrog   to    Bremen.    The  vessel,    after 
starting  on  the  voyage  insured,  was  compelled  by 
severe  weather  to  put  into  Constantinople  in  dis- 
tress.   The  master,  in  order  to  raise  money  neces- 
sary for  repairs,  so  as  to  enable  the  ship  to  continue 
her  voyage,  executed  a  bottomry  bond  on  ship, 
freifjrht,  and  cargo,  to  secure  the  repayment  of 
2353^  4e.  on  the  said  ship's  arrival  at  Bremen. 
The  ship,  having  sailed  from  Constantinople,  was 
compelled,  by  further  severe  weather,  to  put  into 
Malta  in  distress,  and  was  there  obliged  to  execute 
another  and  similar  bottomry  bond,  on  ship,  freight, 
and  cargo,  to  secure  repayment  at  Bremen,  of 
4652.  68.  bd.    The  vessel  arrived  at  Bremen,  and 
the  captain  was  unable  to  take  up  either  bonds, 
Messrs.  Bolte  and  Co.,  who^ad  become  owners  by 
purchase  of  the  cargo  of  rye,  took  up  both  bonds, 
and  in  order  to  obtain  delivery  of  the  cargo,  paid 
off  the  holders  of  both.    This  was  found  by  the 
case  to  be  the  only  course  by  which  the  Messrs. 
Bolte  and  Co.  could  obtaiti  possession  of  the  cargo. 
The  special  case  then  found  that  a  statement  of 
average,  dated  the  3rd  Aug.  1868,  was  prepared  by 
an  average  stater  in  Bremen,  in  which  the  loss 
arising  upon  the  said  bottomry  bonds  was  appor- 
tioned between  the  cargo  and  the  ship  and  freight. 
By  the  said  statement  the  amount  of  1088Z.  lis,  lid. 
was  the  proportion  shown  as  falling  upon  the 
oaKO,  and  the  amount  1185Z  11^.  6<2.  was  shown 
as  raiting  upon  the  ship  and  freight.  No  question, 
it  was  statcKl  in  the  case,  arises  as  to  the  said  sum 
of  1088Z.  148.  lid,,  the  proportion  by  that  adjust- 
ment falling  on  the  cargo,  which,  it  is  admitted,  is 
properly  chargeable  on  the  defendants  as  under- 
vrriters,  and  the  defendants  have  paid  the  sum,  bat 
the  captain  was  unable  to  pay  or  give  any  security 
for  the  said  sum  of  llSSl,  lla.,  the  proportion  fall- 
ing;  on  the  said  ship  and  freight    The  Messrs. 
Bolte  and  Co.,  therefore  applied  to  the  Tribunal  of 
Commerce  at  Bremen  to  sell  the  ship,  which  was 
accordingly  duly  done,  and  tbe  net  proceeds  of  sale 
were  handed  to  Messrs.  Bolte  and  Co.    After  de- 
docting  the  said  net  proceeds  from  the  said  sum 
of    1185L  ll8.,    there    remained    a    balance    of 
66SI.  28.  lOd.,  in  respect  of  which  the  Messrs. 
Bolte  and  Co.  were  still  unsatisfied.    The  special 
case  then  continued,  "  And  a  further  or  supple- 
mental  average  statement,"  dated  the  3rd  Oct. 
1868,  was  made  up  by  the  same  average  stater  in 
which  the  said  sum  of  6632.  28. 108.  was  stated  as 
the  amount  which  the  cargo  had  to  pay  as  addi- 
tional bottomry  debt  to  the  said  Messrs.  Bolte  and 
Co.;  a  translation  it  was  said  *'of  the  last  mentioned 
average  5>tatement,  is  annexed,  &c"  It  is  admitted 
that  the  said  last  mentioned  average  statemeuc  is 


correctly  made  up  in  accordance  with  the  law  in 
force  in  Bremen.  Such  a  loss  as  that  which  has  oc- 
curred in  the  present  case  is  treated  at  Bremen  as  a 
general  average  loss,  and  not  as  a  particular  aver- 
age loss.    It  was  admitted  on  the  argument  that 
the  last  paragraph  was  intended  to  apply  to  the 
loss  of  the  6632.  28.  lOd.    The  case  there  stated 
that  the  German  Code  was  in  force  as  law  at 
Bremen,  and  set  out  several  sections  or  articles  of 
the  code ;  and  then  it  was  stated  as  a  fact  that 
according  to  that  law,  if  ship  and  cargo  are  hypo- 
thecated together,  each  has  to  contribute  its  pro- 
portion   towards  the  discharge    of  the  amount 
for  which  they  have  been  hypothecated,  as  if  the 
loss  were  a  general  average  loss ;  and  should  the 
shi^  be  unable  to    discharge   its  proportion  of 
liability,  the  owners  of  the  cargo  would,  in  addi- 
tion to  discharging  their  proportion  of  liability 
attaching  to  the  cargo,  have  to  make  up  the  defi- 
ciency   "  &s  a  general  average  loss."    This  defi- 
ciency would  be  made  good  to  the  owners  of  the 
cargo  by  their  underwriters,  if  the  owners  of  the 
cargo  had  insured  their  interest.    If  this  case, 
therefore,  had  been  decided  at  Bremen,  the  de- 
fendants would  have  been  there  held  liable  to 
make  good  to  Messrs.  Bolte  and  Co.  the  whole  of 
the  said  sum  of  663^  28.  lOd.    The  court  was  to  be 
at  liberty  to  draw  inferences  of  fact.    The  policy 
was  as  to  the  body  of  it  in  the  ordinary  forms  of 
an  English  Lloyd's  policy,  with    the   ordinary 
enumerated  risks.     But   in   the   margin  there 
were   among   other    provisions    the    following : 
"To  pay  general  average  as  per  foreign  state- 
ment, ii  so  made  up,"    "  warranted  free    (com 
particular  average,  unless  the  ship  and  craft  be 
stranded,  sunk,  or  burnt;  but  this  warrantjr  not  to 
exonerate  the  underwriters  from  the  liability  to 
pay  any  special  charge  for  mats,  warehousing,  for- 
wardiuflT,  or  otherwise,  if  incurred,  as  well  as  partial 
loss,  arising  from  transhipment,  warranted  free 
from  capture  and  seizure,  and  the  consequences  of 
an^  attempt  thereat."  Upon  this  case  Mr.  Watkin 
Williams,  m  an  able  argument,  ever^  part  of  which 
seemed  to  me  to  deserve  and  require  the  utmost 
attention,  contended  that  the  defendant's  English 
underwriters  of  an  English  policy  were  not  liable 
in.  respect  of  the  6631.  28.  lOd,,  and  maintained 
that  the  loss  of  Messrs.  Bolte  and  Co.,  in  respect  of 
that  sum  was  not  a  general  average  loss  according 
to  English  law,  or  according  to  the  law  of  Bremen, 
and  that  it  was  not  stated  or  made  up  as  a  general 
average  loss  in  the  Bremen  average  statement,  and 
even  if  it  were  a  general  average  loss  according  to 
the  law  of  Bremen,  and  were  so  stated  in  con- 
formity with  such  law,  or  if  it  were  stated  in  fact, 
buterroneously,acGordingto  the  Bremen  law,  and  if 
in  either  case  the  defendants  were  bound  by  it  as 
a  foreign  adjustment  of  a  loss  to  be  taken  as  a 
general  average  loss,  yet  that  the  defendants  were 
not  liable,  because  it  was  not  a  loss  arising  from  any 
peril  insured  against  by  this  English  policy.  Now 
in  the  first  place  I  agree  that  this  was  not  a  general 
average  loss  according  to  the  law  of  England, 
There  was  a  general  average  loss  incurred  during 
the  voyage,  insured  by  reason  of  the  necessity 
arising  from  sea  perils  of  the  ship,  patting  into  two 
different  ports  of  distress,  and  being  necessarily 
repaired  in  order  to  enable  the  voyage  to  be  con- 
tinued for  the  benefit  of  all  ^concerned,  but  all  the 
contributions  of  the  owners  of  cargo  to  that  loss 
which  can  properlv  be  called  a  general  average 
contribution  according  to  the  English  law  were 
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inolnded  in  the  first  average  etatement,  dated  3rd 
Aug.  1868.  It  is  true  that  the  loss  of  the  66322.  lOs. 
was  necessarily  inoaired  by  Messrs.  Bolte  and  Co. 
as  owners  of  the  cargo,  by  reason  of  the  cargo 
being  bonnd  by  the  bottomry  bonds;  and  it  is  true 
that  the  loss  was  the  resnlt  of  sea  perils  in  the 
sense  that  withoat  the  happening  of  snoh  perils 
the  loss  woald  not  have  been  incurred ;  but  this 
particular  loss  was  not  the  immediate  or  the  neces* 
sary  result  of  any  effort  to  avoid  a  peril  of  the  sea. 
It  was  the  result  of  the  insolvenoy  of  the  ship- 
owners, or  of  the  want  of  means  or  credit  of  the 
master,  and  of  the  deficiency  in  value  on  sale  of 
the  ship,  contingencies  which  might  or  might  not 
have  happened  after  the  peril   of  the  sea  had 
happened,  and  without  the  happening  of  some  one 
or  more  of  which  the  particular  loss  would  not 
have  occurred  notwithstanding  the  occurrence  of 
the  peril  of  the  sea.    Moreover,  payment  of  the 
663Z.  28,  lOd,  was  made  after  the  completion  of  the 
voyage  and  the  safe  arrival  of  the  ship  and  cargo, 
and  ^as  not  made  for  the  common  advantage 
of  ship  freight  and  cargo,  but  upon  consideration 
of  a  balance  of  advantage  and  loss  to  the  owners  of 
cargo  alone.     It  was  made  in  order  to  obtain 
possession  of  the  cargo.    But  as  to  the  second 
point,  I  think  that  upon  the  special  case  as  stated 
the  court  is  bound  to  hold  that  the  loss  was  a 
general    average  loss    according  to  the  law  of 
Bremen.    The  allegations  made  at  the  beginning 
and  end  of  paragraph  fourteen,  seem  to  me  to 
amount  to   express    findings   on  the   point.      I 
further  think  that  upon  the  allegations  made  in 
paragraph  thirteen  and  fourteen  treated  as  the^ 
are  in  the  fourth  of  the  defendants'  points,  and  it 
beinff  admitted  that  the  words  "such  a  loss  as  that 
which  has  occurred"  at  the  commencement  of  para- 
graph fourteen  refer  to  the  sum  of  6632.  28.  lOd.,  wo 
are  bound  to  held  either  as  upon  an  express  finding, 
or  as  upon  an  inference  of  met  to  be  drawn,  that 
the  loss  of  the  668Z.  2«.  lOd,  was  stated  by  the 
average  stater  at  Bremen  as  and  with  intent  to  be 
a  general  average  loss  fidling  on  the  owners  of  the 
cargo.  The  next  point  to  be  determined  is  whether 
under  such  circumstances  underwriters  of  an  ordi- 
nary English  policy  would  be  liable.    That  raises 
the  question  as  to  now  far  underwriters  of  such  a 
policy  on  an  insured  voyage  to  terminate  at  a 
foreign  port  are  found  by  a  foreign  general  average 
adjustment  made  at  the  port  of  distination.    Now 
I  think  it  is  clearly  established  that  upon  su»h  a 
policy  English  underwriters  are  bound  by  the 
foreign  adjustment,  as  an  adjustment,  if  made 
according  to  the  law  of  the  country  in  which 
it  was  made.    They    are    bound,    althouffh  the 
contributions  are  apportioned  between  the  different 
interests  in  a  manner  different  from  the  Eilglish 
mode,  or,  though  matters  are  brought  into  or 
omitted  from  general  average,  which  would  not 
be  so  treated  in  England.     I  further  incline  to 
think,    notwithstancEng   the  case   of   Power  v. 
Whitmore  (4  M.  &  S.  141),  that  underwriters,  if 
they  are  not   absolutely    bound   to   accept   the 
foreign  adjustment  as  rightly  made,  if    **hond 
-fide  made,"  must  assume  it  to  be  rightly  made, 
until  the  contrary  be  proved.     It  seems  to  be 
stated  as  a  general  principle  of  insurance  law 
that  when  a  general  average  is  fairly  settled  in  a 
foreign  port,  and  the  assured  is  obliged  to  pay  his 
proportion  of  it,  he  may  recover  the  amount  from 
the  insurer,  though  we  average  may  have  been 
settled  differently  from  what  it  would  have  been 


at  the  home  port  (2  Phillips  on  Insurance, 
par.  1414);  and  further  on,  in  paragraph  1414 
It  is  thus  stated:  The  lex  lod  is  that  under 
writers  shall  reimburse  general  averages,  if  within 
the  perils  insured  against,  according  to  the 
apportionments  made  and  contributions  exacted 
abroad  at  the  port  of  destination.  But  I  think 
that  according  to  the  English  and  American  law,  the 
underwriter  of  a  policy,  in  the  ordinary  form,  is 
not  liable  to  indemnify  against  any  general  aver- 
age loss  or  contribution,  whether  it  be  general 
average  according  to  the  law  of  his  own  country 
or  according  to  the  law  of  the  foreign  countiy  io 
which  the  voyage  terminates,  or  whether  the 
adjustment  be  made  according  to  his  domestic  or 
to  the  foreign  law,*  if  the  general  average  loss  be 
not  incurred,  or  the  general  average  contribution 
be  not  made,  in  order  to  avert  loss  by  a  peril 
insured  against.  I  do  not  find  this  doctrine  as 
clearly  expressed  in  the  English  books  or 
cases  as  X  should  have  expected.  But  the 
statements  in  Phillips  on  Insurance,  a  book  of 
the  highest  authority  as  to  English  as  well  as  to 
American  insurance  law,  are  clear  and  precise. 
"Underwriters  are  liable  to  make  indemnity  by 
payments  of  either  a  particular  or  general  average 
or  total  loss  only  in  case  of  its  being  caused  by  the 
perils  insured  against:"  (Phillips's  Insurance,  1353.; 
it  is  obvious  that  this  most  be  so  in  case  of  a  par- 
ticular average  loss;  for  a  total  loss.  And  a  general 
average  loss,  as  meaning  the  loss  to  the  person 
who  suffers  damages,  is  no  more  than  a  particular 
average  to  each  ofthe  parties  who  has  to  nnSer  <n* 
pay  oontribution  in  respect  of  it.  By  the  word 
"  general "  it  is  only  ment  that  the  loss  is  to  be 
generally  distributed  on  the  ship  and  cargo,  or  the 
contribution  to  be  generUly  made  by  all.  It  is  the 
loss  to  each  and  all  caused  by  a  sea  peril  which 
must,  as  in  the  other  cases,  be  the  loss  caused  by  a 
peril  insured  against.  "  So  far  as  general  average 
IS  occasioned  by  perils  insured  against,"  says  Phu- 
lips,  "  the  insurers  are  liable  for  it  in  proportion 
to  the  amount  insured:"  (par.  1409).  "  General 
average  is  only  payable,"  says  Story,  J.,  ''where  it 
is  a  consequence  or  result  or  incident  of  some 
peril  insured  against. — Sherwood  v.  The  Qenero^ 
Mutual  Inaurance  Company  (1  Blatoh  Bep.  251), 
quoted  in  2  Phillips  on  Insurance  (par.  1414^ 
3rd  edit.)  So  far,  then,  exoept  as  to  the  true 
meaning  of  the  special  case  itself,  I  have  gone 
almost  entirely  with  the  arguments  and  proposi- 
tions put  forward  by  Mr.  Williams ;  but  it  is  the 
force  and  truth  of  them  which  now  makes  me  break 
from  his  next  point.  If  these  propositions  be  true, 
and  the  oonclusion  in  which  he  asks  us  to  concur  be 
correct,  the  proviso  in  the  margin  of  thepolicy  seems 
to  me  to  be  of  no  real  effect.  The  same  interpretation 
and  effect  would  be  practically  given  to  a  pohoy  in 
the  ordinary  form,  that  is,  to  this  policy  without 
the  marginal  provisions.  This  policy,  being  an 
English  policy,  is  to  be  constructed  according  to 
English  rule  of  construction,  and  amongst  wose 
rules  are  two,  first,  that  the  oonrt  must,  if  possi- 
ble, give  some  effect  to  words  apparently  used  as 
words  of  obligation  in  a  written  instrument  made 
between  parties;  and  the  other,  the  words  are 
rather  to  be  construed  so  as  to  impose  a  burdeo 
on  the  person  who  apparently  assumes  them  as 
obligatory.  Mr.  Williams  contended  that  effect 
would  be  given  to  the  proviso  by  holding  that  it 
met  the  case,  otherwise  unmet,  of  a  foreign  average 
statement  erroneously  made  according  to  the  law 
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of  the  foreign  port.  Bat  in  the  first  place  I  have 
alreftdy  expressed  an  opinion  that  snoh  a  statement, 
hj  virtne  of  which  theassared  would  be  jnstas  mnoh 
compelled  to  pay  his  appointed  contribation  as  by 
a  oorrect  statement,  is  bindine  on  the  underwriters; 
«nd  if  not  I  cannot  adopt  the  view  that  this  im- 
portant stipulation  is  introduced  in  contemplation 
only  of  a  foreign  average  stater  not  knowing  how 
to  oonduct  his  own  business  according  to  the  law 
of  his  own  country.  It  is  well  known,  says  Mr. 
Phillips  in  the  paragraph  I  have  so  often  quoted 
(paragraph  1414),  amongst  underwriters  and  mer- 
ohants,  that  there  is  a  dtrersity  in  the  effect  of 
foreign  adjustments.  Three  well  recognised  diver- 
sities are  there  pointed  out.  The  third  is  thus 
stated :  "  Where  a  loss  is  included  in  a  general 
average  in  one  country  which'  is  not  insured 
against  in  the  policies  of  another,"  the  under- 
writers in  the  latter  certainly  ought  not  to  be 
liable  to  indemnify  the  assured  against  the  pro- 
portions of  a  foreign  adjustment  of  such  a  loss. 
This  is,  of  course,  averred  with  respect  to  policies 
in  the  ordinary  form.  It  s*  ems  to  me  that  the 
only  way  to  give  effect  to  the  marginal  pro- 
vision in  this  case  and  an  effect  as  against 
the  underwriter  who  has  by  it  taken  upon  himself 
some  real  substantial  obligation,  different  from  his 
ordinary  obligation,  is  to  say  that  it  was  intended 
to  meet  this  recognised  diversity,  and  to  oblige  the 
underwriters  to  indemnify  the  assured,  against  a 
loss  which  should  fall  upon  him  by  compulsion  in 
the  port  of  Bremen,  and  which  should  be  there 
trea^  as  against  him  as  a  general  average  loss  or 
contribution,  unless  such  loss  so  treated  should  be 
a  consequence  of  an  attempt  at  capture  or  seizure. 
Upon  such  a  construction  of  the  policy  the  def  en- 
diuitB  are,  under  the  circumstances,  liable  to  the 
plaintiffs  in  respect  of  the  disputed  sum  of 
663L  28.  lOd,  This  decision  makes  it  unnecessary 
to  determine  whether  the  present  case  is  within  the 
principle  of  the  decision  in  Dent  v.  Smith  {sup.)  or 
what  is  the  legal  principle  upon  which  that  case  was 
decided.  I  cannot,  however,  help  expressing  the 
ffreatest  doubt  whether  the  present  case  can  be 
brooght  within  the  principle  on  which  I  understand 
the  decision  in  that  case  to  have  been  founded,  that 
there  was  in  that  case,  before  the  completion  of 
the  voyajge  insured,  a  total  loss  by  shipwreck  and 
a  detention  of  the  cargo  in  the  hands  of  a  foreign 
government,  and  a  detention  by  the  foreign  go- 
vernment to  the  end,  so  that  tha  total  loss  could 
only  be  overcome  by  a  payment  exacted  by  such 
forenga  government.  I  am  of  opinion  that  the 
judgment  should  be  entered  for  the  plaintiffs  for 
663Z.  28.  lOd. 

Judgment  far  the  plaintiffs. 

Attorneys  for  plaintiff,  ITOleod  and  Woitney. 

Attorney  for  defendant,  James  H.  Ootterill. 


COVBT    or    ADXZ&ALTT. 

B^ported  hj  J.  P.  Abpihall,  Esq..  BBrriflter.at-lAw. 

Mcky  30  and  Zl;  June  3,  4,  and  5, 1872. 
Th£  Sak  Boman. 

Dctmage  to  Oargo^War-^Eisk  ofcapiure^Beason- 
€tbleness  of  delay—  Foreign  ship^-Ooveming  law 
^•^harter  pofrty — Bill  of  lading — Exceptedperils. 

Whereaconiraet  of  affreightment  contains  theexeep' 
tion  "  Queen' senemtes  "an  apprehension  of  capture, 
/bunded  upon  droumsta/noss  ealiyulated  to  affect 


ike  mind  cf  a  master  of  ordinary  courage,  judg* 
ment,  and  experience,  will  justify  dela/y  in  port 
du^ng  the  continuance  of  the  nek;  nor  is  such 
dela/y  less  justifiable  in  the  case  of  a  ship  belong' 
ing  to  a  belligerent  ncUion,  but  carrying  a  neutral 
cargo. 

Where  a  chcurter-party  contains  the  exceptions 
"  Q,uaen*s  enemies,  restraints  of  princes,*'  <fcc.,  and 
a  stipulation  that  the  master  is  to  sign  bills  of 
lading  in  pursuance  thereof,  "  without  prejudice 
to  this  charter-party,"  and  the  bills  of  lading  are 
signed  contavMng  no  exception  but  **  dangers  of 
the  seas  only  excepted,"  the  cargo  being  thereby 
consigned  to  consignees  named  therein,  who  had 
notice  of  the  terms  of  the  charter-party  at  the  time 
it  woA  entered  vnto,  the  contra^  is  contained  vn 
both  instruments,  and  the  stipulation  in  the  bills 
of  lading  does  not  supersede  the  stipulations  in 
the  charter-party. 

By  a  charter-party  in  the  English  language,  erdered 
vnto  between  British  merchants  and  North  German 
shipoumers,  it  was  agreed  that  a  North  German 
ship  should  load  a  cargo  at  V.  L,  and  carry  the 
same  to  a  British  port  for  orders  for  any  port  in 
the  United  Kingdom  or  on  the  continent  between 
Bordeaux  and  the  Baltic  {Queen's  enemies,  &c., 
excepted) ;  the  master  to  sign  bills  of  lading  "  with* 
out  prejudice  to  this  charter  party.**  Tne  master 
sigried  bills  of  lading  referring  to  the  charter- 
party,  but  containing  only  the  exception  **  dang&rs 
cf  the  seas  only  excepted.  The  ship  sailed  with 
her  cargo,  and  wa^  compelled  to  put  into  V.for 
repairs,  and  there  the  master  learned  that  war 
existed  between  France  and  Ghrm^ny,  and  there 
being  greal  risk  of  capture  by  French  cruisers 
outside  the  port,  from  Sept.  2lst  until  Dec.  23rd 
1870,  he  remained  there  during  that  period  {three 
morUhs),  and  the  risk  being  then  ended,  swUed  for 
the  port  of  cdH  and  was  ordered  to  a .  British 
port,  where  he  discharged.  The  cargo  was  damped 
oy  the  delay.  The  consignees  named  in  the  bills 
of  lading  had  negotiated  the  charter-party  and 
so  had  notice  of  his  terms.  In  a  suU  by  them  for 
demand  to  cargo  by  wnreasonahle  delay : 

Held,  that  at  the  place  of  performance  of  the  con* 
tract  was  fixed  in  England,  the  English  law 
governed  the  question  of  delay,  and  that  the  ship* 
owners  were  entitled  Under  the  exception  of 
**  Queen's  enemies  "  in  the  charter-party  to  remain 
in  port,  although  carrying  a  neutral  cargo,  so 
long  as  the  actual  risk  of  capture  existed.{a) 

This  was  a  cause  instituted  under  the  6th  section 

(a)  These  oases,  taken  in  oonjonotion  with  those  oited 
in  the  argnment— the  jSainric^  and  the  Wilhelm  Schmidt 
—establish,  so  far  as  a  oonrt  of  first  instance  oan  do  so, 
the  proposition  that  a  vessel  in  dan|[er  of  capture  may 
delay  in  port  so  long  as  that  risk  oontinnes  to  exist,  pro- 
vided that  she  sails  under  a  charter  of  bill  of  lading  con- 
taining the  exception  "  Queen's  enemies. ' '  How  far  this 
doctrine  would  apply  where  the  charter  contained  no 
such  exception  is  a  question  yet  undecided.  There  can 
be  little  doubt  that  the  delay  of  a  few  days  would  be 
reasonable  even  in  such  a  case,  as  a  master,  even  with  a 
neutral  cargo,  is  not  bound  to  put  his  ship  in  actual 
danger ;  he  is  rather  bound  to  take  precautions  to  enable 
him  to  fulfil  his  contract,  which  he  would  be  unable  to  do 
if  oimtured.  There  is  also  a  further  question,  and  that  is, 
whether  the  ezoeptionB  in  a  contract  of  affreightment  do 
not  relate  to  the  case  of  an  absolute  non-completion  of 
the  contract,  and  are  intended  as  an  excuse  in  such  case 
only.  If  this  be  so,  the  question  of  delav  would  be 
reduced  to  one  of  reasonable  construction  of  the  contract, 
and  the  question  would  be  solely  did  the  master  act  for 
the  benefit  of  both  ship  and  cargo  in  delaying  in  port. 
—Ed.  t 
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of  the  Admiralty  Court  Act  1861  on  behalf  of 
James  Aoderson,  James  Greorge  Skelton  Ander- 
son, Alexander  Gravin  Anderson,  and  William 
Biohard  Anderson,  trading  as  Anderson,  Anderson, 
and  Co.,  merchants  in  London,  consignees  of  cargo 
laden  on  board  the  San  Roman,  against  that  vessel 
and  her  freight  and  against  her  owners  interven- 
iBg,  to  recover  damages  consequent  upon  the  non- 
delivery of  that  cargo  within  a  reasonable  time, 
and  the  deterioration  and  depreciation  in  value  of 
the  cargo  by  delay. 

The  San  Roman  was  a  vessel  sailing  under  the 
flag  of  the  North  Grerman  Confederation,  and  be- 
longing to  the  city  of  Hamburg,  a  free  city  of  that 
confederation,  and  her  owners  were  subjects  of 
that  confederation.  On  13th  Feb.  1869,  whilst  the 
San  Roman  was  lying  at  Antwerp,  her  owners 
Bent  over  to  the  firm  of  Anderson,  Thomson,  and 
Co.,  merchants  of  London,  a  charter-party  signed 
by  or  for  the  shipowners,  in  order  that  the  London 
firm  might  obtain,  if  possible  the  desired  employ- 
ment of  the  ship.  The  charter-party  was  accepted 
by  the  firm  of  Thomas  Bilbe  and  Co.,  shipwrights 
and  dealers  in  timber,  carrying  on  business  at 
Nelson  Dock,  Botherhithe,  and  the  charter-party 
was  signed  by  that  firm.  The  chwrter-party, 
so  far  as  material,  is  as  follows : 

Charter-party. 

Akdbbson,  Thomson,  and  Co., 
Billiter-oourt,  London,  E.C. 

London,  Feb.  13, 1870. 

It  is  the  day  mntnally  agreed  between  Messrs.  Aug. 
Jos.  Sohon  and  Co.,  owners  of  the  good  ship  or  vessel 
called  the  San  Bomanf  of  the  measnrement  of  1385  tons 
register,  or  thereabouts,  classed  ,  and  now  at 

Antwerp,  and  Thomas  Bilbe  and  Co..  of  London,  mer- 
chants and  ohapterera ;  that  the  said  diip  being  warranted 
as  above  described,  and  tight,  stannch,  and  strong,  and 
every  way  fitted  for  the  voyage,  and  so  to  be  maintained 
thronghont  the  voyage,  shall,  after  discharging  ontward 
cargo  at  Japan  @  Wales,  for  owners'  benefit,  with  all 
convenient  speed,  sail  and  proceed  to  a  safe  loading  place 
in  Paget  Sound  or  Bnrrard's  Inlet,  as  ordered,  in  Boyal 
Beads  of  Victoria,  Vancouver's  Island,  or  so  near  there- 
unto as  she  may  safely  get,  and  there  load,  as  supplied  by 
the  agents  of  the  said  charterers,  a  full  and  complete 
oar^  of  spars,  of  diameters  not  exc^ing  88in..  and  of  the 
ordmary  proportionate  lengttis,  and  {or)  other  lawful 
merchandise  which  the  said  charterers  bmd  themselves 
to  supply,  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture  ;  and  being  so  loJEbded, 
shall  therewith  proceed  as  charterers'  agents  may 
order  on  signing  bills  of  lading,  either  to  a  port 
of  discharge  direct,  withm  the  limits  hereinafter 
mentioned,  or  to  Queenstown,  Falmouth,  for  orders  for  a 
port  of  discharge  within  these  limits,  or  so  near  there- 
unto as  she  may  safely  get,  and  shall  there  deliver  the 
cargo  on  being  paid  freight  at  the  following  rates  per 
load  of  fifty  cubic  feet  English  Customs  Calliper  Measure- 
ment—^.e.,  as  used  by  H.B.M.  Customs  before  repeal  of 
duties  on  timber — viz.,  for  spars  (masts  or  yard  pieces)  of 
twenty  inches  diameter  and  upwards  : 

If  ordered  from  port  of  loading.— A  port  in  the  United 
Kingdom,  95». ;  a  port  on  the  Continent  from  Bordeaux 
to  Hamburgh,  both  inclusive,  100«.:  a  port  in  the 
Baltic,  110*.  ^ 

If  ordered  from  Queenstown  or  Falmouth.— A  port  in 
the  United  Kingdom,  100«. ;  a  port  on  the  Continent  from 
Bordeaux  to  Hamburgh,  both  inclusive,  lOSs. ;  a  port  in 
the  Baltic,  115a. ;  andlOa.  per  like  load  less  for  like  spars 
under  twenty  inches,  &o. 

The  freight  to  be  paid  on  final  and  right  delivery  of  the 
cargo,  one  half  in  cash  and  one  half  by  good  and  ap- 
proved bills  on  London,  at  three  months  from  same  date 
.  •  •  , .  The  master  to  sign  bills  of  lading  for  the  cargo 
as  required  by  the  charterers  or  tiieir  agents,  but  at  not 
less  than  the  above  chartered  rate,  without  prejudice  to 
this  charter-party.  The  cargo  to  be  brought  to,  and 
taken  from  alongside  the  ship  free  of  risk  and  expense  to 


the  ship.  The  vessel  to  be  discharged  with  all  dispateh, 
in  such  safe  dock  or  place  in  the  port  of  discharge  as 
charterers  xdaj  order  (the  act  of  God.  the  Queen's 
enemies,  restraints  of  princes  and  rulers,  frost,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soever, 
during  the  said  voyage,  always  mutually  excepted)  fortj- 
five  working  days,  A>o, 

Aug.  Jos.  Schon  and  Co.,  as  owners. 
Thos.  Bilbe  and  Co. 

26th  Feb.  1869. 

This  charter-party  was  indorsed  with  the  follow- 
ing words : 

A  true  copy  of  the  original  in  our  posseesion.~AJlde^ 
son,  Thompson  and  Co. 

From  answer  to  interrogatories  administered 
by  the  defendants  to  the  plaintifEs,  it  appeared  that 
the  plain tifEs  James  Anderson  and  James  Greorge 
Skelton  Anderson  were  between  the  month  of  Jan. 
1869  and  the  31st  Deo.  1869  partners  in  the  firm 
of  Thomas  Bilbe  and  Co.,  and  after  the  latter  dace 
all  the  plaintiffs  became  interested  in  the  bosiness 
of  that  firm ;  also  that  the  two  plaintiffs  above 
mentioned  were,  in  Feb.  1869,  partners  in  the 
firm  of  Anderson,  Thomson,  and  Co.,  and  that 
that  firm  having  negotiated  the  charter,  re- 
tained a  copy  of  it  till  May  1870,  after  the  bill  of 
lading  was  signed  and  the  goods  shipped;  that 
Messrs.  Sproat  and  Co.,  of  Yanconvers  Island, 
aotea  as  the  plaintiffs'  agent  and  consigned  the 
car^o  to  the  plaintiffs  in  the  ordinary  course  of 
basmess,  and  that  the  plaintiffs  sent  on  June  12th 
1869  a  copy  of  the  charter  party  to  Messrs.  Sproat 
and  Co.,  that  the  plaintiffs  had  notice  of  the  charter. 

It  further  appeared  that  the  plaintiffs  were 
aware  the  San  Roman  was  a  German  ship  and  that 
her  owners  were  Grermans ;  and  that  the  charter- 
party  was  signed  by  the  defendants  in  Hamburg. 

In  pursuance  of  the  above  charter-party  £e 
San  Roman  prooeeded  to  Yancouver's  Island,  and 
there  received  orders  by  Messrs.  Sproat  and  Ga, 
the  plaintiffs'  agents,  to  proceed  to  Port  Ludlow, 
Wasnington  territory, U.S.,  which  she  did,  arriving 
there  in  April  1870.  The  plaintiffs'  agents  there 
loaded  the  vessel  with  a  cargo  of  spars,  yards, 
masts,  and  other  timber ;  and  on  May  21st,  1870, 
the  master  signed  and  delivered  to  the  agents  the 
following  bill  of  lading — 

Shipped  in  good  order  and  condition  by  Sproat  snd  Co., 
as  agents,  on  board  the  ship  called  the  San  Boman^ 
whereof  C.  Martens  is  master,  now  lying  at  Port  Ludlow, 
bound  for  Queenstown  or  Falmouth,  for  orders  for  a  port 
of  discharge,  forty-eight  spars,  four  hundred  and  twenty- 
seven  yards,  twenty-nine  topmasts,  sevens-one  masts, 
six  bowsprits,  one  thouaand  three  hundred  and  twelve 
pieces  lumber  containing  110,314  feet^  as  per  speoifioa- 
tion,  indorsed  hereon,  and  are  to  be  dehvered  in  like  order 
and  condition  at  a  port  within  the  limits  mentioned  in 
chiffter-party,  as  may  be  ordered  at  Queenstown  or  Fal- 
mouth (the  dangers  of  the  sea  only  excepted),  unto 
Messrs.  Anderson,  Anderson,  and  Co.,  or  to  their  assigns 
he  or  they,  paying  freight  for  the  said  cargo,  as  per 
charter-party,  with  average  accustomed  as  per  charter- 
party. 

In  witness  whereof  the  master  of  the  said  vessel  hath 
affirmed  three  bills  of  ladinff^  all  of  this  tenor  and  dat^ 
one  of  which  being  aooompiished,  the  others  to  stand 
void. 

Dated  at  Port  Ludlow,  the  21st  May  1870. 

B.  Mabtsns. 

This  bill  of  lading  was  forwarded  by  Mesnrs. 
Sproat  and  Co.  to  the  plaintiffs,  who  were  the 
consignees  and  owners  of  the  cargo. 

On  24th  May  1870  the  vessel  sailed  with  the 

cargo  from  Fort  Lndlow ;  bnt  on  the  7th  Jane  the 

master  was  taken  seriously  ill,  and  the  vessel  vras 

compelled  to  pat  into  Mazatlan,  in  Mexico,  where 
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the  iDMterwas  landed  on  22Qd  June.  On  24th  Jane 
the  vessel  again  sailed  under  the  charge  of  Edward 
Haok^,  the  first  mate,  who  was  appointed  master 
by  the  Grerman  consoL  The  to j age  continued  till 
9th  Aag.'»  when  the  vessel,  meeting  with  bad 
weather,  had  the  mainpieoe  of  her  radder  broken, 
and  was  compelled  to  put  into  Valparaiso,  the 
nearest  port,  for  repairs.  She  arrived  there  on 
26th  Aug.,  and  the  repairs  were  completed  withUl 
despatch  on  21st  Sept.  At  Valparaiso  the  master 
was  informed  by  the  German  Consul- General  that 
war  had  broken  out  between  France  and  G-ermany, 
and  thereupon  a  letter  was  written  by  Messrs. 
Schutte  and  Co.,  the  defendant's  agents,  at 
Valparaiso,  to  the  plaintiffs,  at  the  master's  re- 
quest, informing  the  plaintiffs  that  the  San  Boman 
had  been  compelled  to  put  in  for  repairs,  and 
saying,  "  The  repairs  will  be  finished  in  a  short 
time ;  but  as  the  master  has  been  warned  by  his 
ocmsul  not  to  proceed  to  sea  as  long  as  vessels  of  his 
nation  are  exposed  to  capture  by  French  men-of-war, 
he  wishes  to  get  instructions  from  you  as  lo  what 
to  do  in  case  of  the  war  between  Germany  and 
France  continuing  at  the  receipt  of  the  present." 
This  letter  was  received  by  the  plaintiffs  on 
17th  Oct.  1870,  and  was  answered  by  them  as 
agents  for  the  charterers  on  19th  Oct.,  but  they 
sent  the  letter  as  an  enclosure  to  Messrs.  Sloman, 
of  Hamburg,  the  defendants'  brokers,  so  losing  a 
mail  to  Va^raiso,  and  it  did  not  arrive  at  Val- 
paraiso till  after  the  vessel  had  left.  The  plaintiffs' 
letter  was  as  follows : 

19th  Oct.  1870. 

Gentlemen,— Messrs.  Thos.  Bilbe  and  Co.  have  asked 
TLB  as  their  agents  to  reply  to  yonr  favour  of  the  2nd  alt., 
whioh  reaoh^  them  yesterday.  We  have  first  to  point 
out  to  C^pt.  £.  Haok^,  of  the  San  Roman,  that  the  mere 
dread  of  beuig  oaptored  is  not  a  snffioient  reason  for  his 
breaking  his  oontraot  with  the  charterers ;  and  while 
cmOxDg  upon  him,  as  we  now  do,  to  proseonte  the  voyage 
with  all  reason&ble  diligence,  we  have  to  give  him  notice 
that  our  prindpais  will  hold  him  or  the  owners  of  the 
ship  lukble  for  loss  of  market  or  other  damages  whioh 
ihey  may  sustain  by  the  delay.  Be  kind  enongh  to 
eommnnioate  this  to  Oapt.  Haok^.—We  are,  &o,, 
Andsrson,  Andsbson,  and  Co., 
Agents  to  Thoe.  Bilbe  and  Co.,  Botherhithe. 

Messrs.  Schntte  and  Co. 

As  there  were  French  omisers  in  and  about  the 
port  of  Valparaiso,  the  master  kept  the  San 
Bnman  in  that  port  until  12th  Dec,  when  having 
heiurd  that  the  last  of  the  cruisers  had  left  Feru- 
viao  waters,  he  prepared  for  sea,  and  sailed  on 
23rd  Deo.  for  Europe;  and  on  16th  April,  1871, 
the  San  Roman  arrived  at  Queenstown,  and  re- 
ceived orders  to  proceed  to  the  Tyne,  where 
ahe  arrived  25th  April,  and  began  to  discharge  on 
28th  April  and  completed  her  discharge  on  29th 
May.  Her  carico  was  heated  and  charred,  and 
it  was  admitted  by  the  defendants  that  if  it  should 
be  held  that  the  delay  at  Valparaiso  on  account  of 
the  war  was  unjustifiable  there  must  be  a  refer- 
ence to  the  registrar  and  merchants  to  ascertain 
what  damage  was  sustained  and  whether  it  was 
caused  by  the  delay  or  original  bad  stowage.  It 
was  also  admitted  by  the  plaintiffs  that  the  devia- 
tion in  consequence  of  the  master's  illness,  and 
the  deviation  and  delay  for  repairs  were  justifiable 
fluid  not  unreasonable  in  point  of  time. 

The  above  were  the  undisputed  facts  of  the  case. 

The  plaintiffs  in  their  petition  pleaded,  after 
Betting  out  the  charter-party  and  the  bill  of  lading 
as  above, 

5.  Hie  San  Soman  sailed  from  Fort  Ludlow  with  the 


said  cargo  on  board,  bat  her  master,  in  violation  of  the 
terms  of  the  said  bill  of  lading,  withoat  any  justifiable 
oauee,  deviated  from  the  said  agreed  voyage  by  patting, 
with  the  said  vessel  and  cargo,  into  ValparaiBO,  and  by 
for  a  long  time  remaining  there,  thoagh  not  prevented  by 
the  said  excepted  dangers  from  prosecnting  the  said 
voyage  to  the  port  of  Qaeenstown  or  Ealmoath,  accord- 
ing to  the  terms  of  the  said  bill  of  lading. 

(>.  By  reason  of  the  premises  the  pudntifPs  have  in- 
carred  neat  loss  on  acoonnt  of  their  being  for  a  long  time 
deprived  of  the  said  cargo,  and  have  also  been  pat  to 
great  expense  in  and  aboat  endeavouring  to  obtain  pos- 
session of  ihe  same,  and  the  said  cargo  has  been  grea^ 
deteriorated  and  depreciated  in  value,  and  the  plaintiffs 
have  been  otherwise  greatiy  damnified  and  injared. 

The  defendants'  answer,  after  setting  out  the 
above  facts,  contained  the  following  paragraphs  : 

6.  Sabseqnently  to  the  sailing  of  the  San  Romwn  from 
port  Ladlow,  as  aforesaid,  and  before  her  arrival  at 
Valparaiso,  war  broke  ont  and  was  declared  between  the 
empire  of  France  and  the  States  of  the  said  Confederation, 
and  sncJi  war  continued  until  and  was  existing  at  the  time 
of  the  arrival  of  the  said  vessel  at  Valparaiso,  and  thence 
antil  and  at  the  time  of  the  departure  of  the  said  vessel 
from  Valparaiso,  as  hereinafter  mentioned.  Bv  reason  of 
snch  war  the  San  Roman  became  and  was  liable  to  risk 
of  capture.  CJpon  the  arrival  of  the  San  Roman  at 
Valparaiso,  the  said  E.  Hack£  received,  for  the  first  time, 
information  of  the  said  war. 

7.  The  said  £.  Hack^,  immediately  apon  his  arrival  at 
Valparaiso,  caused  proper  sarvey  to  be  made  of  the  said 
damage,  and  the  repairs  found  neoessa^  were  proceeded 
with  and  completed  with  all  reasonable  dispatch,  and  on 
or  aboat  the  S^d  Sept.  the  said  repairs  were  completed, 
and  the  vessel  was  ready  for  sea. 

8.  From  the  time  when  the  San  Roman  pat  into  Valpa- 
raiso, and  thence  antil  the  completion  of  the  said  repairs, 
and  antil  the  12th  Dec.  1870,  French  armed  national 
cruisers  were  off  the  port  of  Valparaiso,  and  lying  in  the 
said  port  in  readiness  at  any  time  to  proceed  to  sea  ander 
sail  or  steam  wiUi  the  intention  of  capturing  North  Ger- 
man ships,  and  if  the  San  Roman  had,  daring  the  time  and 
under  the  circnmstances  aforesaid,  left  Valparaiso,  and 
attempted  to  proceed  upon  her  voyage,  she  would  almost 
certainly  have  been  captured  by  some  or  one  of  the  said 
omisers,  and  there  was  no  reasonable  expectation  that 
she  wonld  have  escaped  such  capture. 

9.  On  or  about  the  12th  Dec.  1870,  the  last  of  the  said 
cruisers  left  Valparaiso  and  the  offing,  and  the  master  of 
the  San  Roman  immediately  proceeded  to  d  ake,  with  all 
reasonable  dispatch,  the  necessary  preparations  for  pro- 
ceeding npqn  nis  voyage,  and  on  the  2Srd  of  the  said 
month  the  said  preparations  were  oompleted,  and 
a  reasonable  and  proper  time  having  then  elapsed 
since  the  said  cruisers  had  sailed,  so  that  it  ap- 
peared that  they  were  not  in  the  neighbourhood  of 
the  port  of  Valparaiso,  or  intending  to  return  thereto, 
the  Sa/n  Roman  on  the  said  23rd  Dec.  got  under  weigh, 
and  proc««eded  on  her  voyage.  It  is  whoUy  untrue  as 
alleged  in  the  Stb.  article  of  the  petition,  that  the  master 
of  the  said  vessel,  in  violation  of  the  terms  of  the  said 
Dill  of  lading,  and  withoat  justifiable  cause,  remained  a 
long  time  in  Valparaiso ;  on  the  contrary,  the  master  of 
Uie  San  Roman,  as  soon  as  the  aforesaid  repairs  were 
completed,  was  always  ready  and  willing  to  proceed  on 
the  said  voyage  as  soon  as  it  was  reasonable  and  prudent 
so  to  do,  regtfd  being  had  to  the  said  liabilily  to  risk  of 
capture. 

11.  By  the  law  of  the  said  cii^  of  Hamburg,  and  of 
the  said  North  German  Ck>nfederatio]^  the  master  of  the 
San  Roman  was  entitled  to  keep  the  said  vessel  in  Val- 
paraiso whilst  she  would  have  been  liable  to  risk  of  cap- 
tore  at  sea  by  reason  of  the  said  war,  and  by  such  law  the 
master  of  the  said  vessel,  whilst  the  said  war  and  liability 
to  risk  of  capture  continued,  was  not  under  any  obliga- 
tion to  the  plaintiffs  to  proceed,  or  to  attempt  to  proceed, 
upon  the  said  voyage  with  the  San  Roman ;  and  by  the 
said  law  the  master  of  the  said  vessel  has  not  been  goilty 
of  any  breach  of  contract  or  dnty  with  or  to  the  plain- 
tiffs by  remaining  in  Valparaiso  with  the  said  cargo, 
under  the  circumstances  hereinbefore  stated« 

13.  The  said  delay  of  the  said  vessel  at  Valparaiso 
and  the  damages,  if  anv,  resulting  to  the  said  cargo,  and 
to  the  plainmPs  therefrom,  were  oaused  by  the  act  of 
God,  the  Queen's  enemies,  restraints  of  princes  and 
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ruler? ,  and  dangem  and  aooidents  of  the  seas,  within  the 
true  intent  and  meaning  of  the  said  charter-party,  and 
bUl  of  lading. 

14.  By  the  law  of  Hambnrgh,  and  of  the  odd  Confede- 
ration, the  defendants  are  not  liable  to  the  plaintiffs  in 
respect  of  any  deterioration  of  the  said  cargo  or  losses  of 
the  plaintiffs,  arising  from  the  prolongation  of  the  said 
voyage  owing  to  the  said  war,  and  l&bility  to  risk  of 
capture. 

The  evidence  for  both  plaintiffs  and  defendants 
was  principally  directed  to  the  risk  of  captare.  A 
joint  commission  was  sent  oat  to  Valparaiso,  and 
witnesses  were  there  examined  for  both  parties. 
From  the  plaintiffs'  evidence  under  the  commis- 
sion, it  appeared  that  from  3rd  Aa^.  1870  to  15th 
Dec.  1870  five  North  German  ships  sailed  from 
Valparaiso,  one  for  Hamburcc,  ana  the  rest  for 
Bonth  American  ports,  four  clearing  before  18th 
Ang.  1870  and  one  on  15th  Dec,  and  that  only  one 
North  Grerman  vessel  was  captnred  in  the  vicinity 
of  the  coast  of  Chili ;  that  between  24th  Sept.  and 
28th  Nov.  1870  nine  North  German  vessels  entered 
Valparaiso ;  that  in  the  opinion  of  the  plaintiffs' 
witnesses  there  was  little  risk  of  captare ;  that  no 
French  man-of-war  was  known  to  be  stationed  to 
intercept  Grerman  vessels,  bat  they  were  entering 
and  leaving  the  port ;  that  there  were  five  French 
ernisers  abont  the  port,  and  that  the  last  finally 
left  on  13th  Nov.  1870,  leaving  only  a  store-ship  in 
the  harboor. 

From  the  defendants'  evidence  taken  ander  the 
commission  it  appeared  that  the  war  became 
known  in  Valparaiso  on  18th  Aag.  1870;  that 
when  the  master  of  the  San  Roman,  on  the  re- 
pairs being  completed  on  2l8t  Sept.  1870,  applied 
for  his  papers,  he  was  warned  by  his  consnl  not  to 
proceed  to  sea,  the  consnl  prodacing  an  officiid 
notification  from  the  German  Chari^^  d' Affaires  at 
Santiago,  to  that  effect ;  that  in  the  opinion  of  the 
defendants'  witnesses  no  Grerman  ship  coald  have 
sailed  without  almost  certainly  being  captnred  by 
French  men-of-war,  which  were  all  steamers,  as 
the  movements  of  one  of  those  vessels  made  it 
apparent  that  from  17th  Sept.  to  13th  Nov.  there 
was  a  craiser  ontside  the  port  watching  for 
vessels ;  that  from  17th  Sept.  to  13th  "Nov.  there 
were  always  French  ernisers  in  the  port,  except 
for  eight  days— ^viz.,  from  22nd  Sept.  to  30th  Sept. 
sometimes  one,  sometimes  more ;  that,  even  if  no 
cruiser  bad  been  oatside  the  port  in  the  track 
which  sailing  vessels  had  to  take,  a  sailing  vessel 
even  with  twenty-four  hoars'  start  (which  allow- 
ance of  time  was  never  tested,  and  it  was  a  ques- 
tion whether  it  woald  have  been  iJlowed)  would 
have  been  in  imminent  danger  of  captare  by  one 
of  the  men-of-war  in  port ;  that  south  winds  pre- 
vail in  Valparaiso  during  the  day,  but  generally 
die  away  at  night,  and  it  sometimes  happens  that 
there  is  a  breeze  in  the  bay  and  a  calm  outside ; 
that  the  destinations  of  the  French  men-of-war 
were  kept  secret;  that  there  was  telegraphic 
oommnnioation  between  Valparaiso  and  the  coast 
oatside  the  port,  by  which  intelligeDce  of  the  depar- 
ture of  German  vessels  might  have  been  communi- 
cated to  cruisers ;  that  on  the  departure  of  the  last 
French  man-of-war  the  master  of  the  8an  Eoman 
conld  not  leave  at  once  as  he  had  to  raise  money 
on  bottomry  to  pay  the  expense  of  the  repairs  to 
his  ship ;  but  that  the  reason  why  no  German 
vessel  cleared  between  13th  Nov.  and  16th  Dec.  1870, 
was  because  the^  did  not  then  know  the  destina- 
tion of  the  oruuerSy  and  it  was  not  until  intelli- 
gence oame  that  they  had  arrived  in  Peruvian 


waters  that  they  could  safely  leave ;  that  fifteen  or 
twenty  German  vessels  remained  in  port  in  con- 
sequence of  the  war ;  that  such  vessels  ceuld  do| 
have  sailed  with  the  same  facility  as  they  entered, 
as  the  cruisers  could  not  know  what  vessels  were 
arriving,  but  wonld  know  what  vessels  left ;  that 
the  ship's  agents  advertised  for  a  loan  on  bottomiy 
on  12th  Dec,  and  the  ship's  average  papers  were 
refumed  on  the  23rd ;  that  the  ship's  crew  refused 
to  go  to  sea  then  for  fear  of  capture,  but  the 
master  had  the  vessel  towed  out,  and  so  compelled 
them. 

At  the  hearing  several  ship  masters  were  called 
for  both  plaintiff  and  defendants,  and  from  their 
evidence  it  appeared  that  the  prevailing  wind 
daring  the  months  of  August,  September,  October, 
November,  and  December,  at  Valparaiso  is  S. ; 
that  it  generally  dies  away  in  shore  during  the 
night,  but  well  out  at  sea  it  generally  blows 
steadily,  sometimes,  however,  dropping  at  night ; 
that  a  vessel  leaving  Valparaiso  would  have  to 
make  straight  out  to  sea  before  she  stood  on  her 
course;  that  the  departure  wonld  probably  be 
known,  as  it  is  usual  to  start  from  a  buoy  at  the 
mouth  of  the  harbour,  bat  that  a  vessel  might  be 
towed  out  in  the  night.  The  plaintiffs'  witnesses 
thought  there  was  little  risk  of  captare ;  whilst 
the  defendant's  witnesses  considered  there  was 
considerable  risk,  owing  to  the  uncertainty  of  the 
wind. 

The  defendants  called  a  North  German  advocate. 
Dr.  Julius  Siebohm,  practising  at  Hamburg,  to 
prove  the  law  of  North  Germany  as  pleadM  by 
them.    His  evidence  was  as  follows : 

Hamburg  was  at  the  time  of  the  making  of  the  charter- 
party  a  oity  in  the  North  German  OoofMeration,  and  is 
now  in  the  Qernan  Empire.  The  German  oommeroial 
oode  has  been  in  force  in  Hamburg  sinoe  the  year  1866. 
I  have  read  the  pleadings,  charter-party,  and  bill  of  lading 
in  this  case.  According  to  the  German  Code,  it  wonld  be 
the  dnty  of  a  (German  snip  with  a  neutral  cargo  arriving 
in  a  port  of  distress,  and  there  learning  the  eristenoe^ 
war  between  France  and  Gennany,  to  avoid  expoeing  hw- 
self  or  her  cargo  to  any  danger.  It  is  the  &atj  of  i^e 
master  to  avoid  danger  aa  much  with  respeot  to  the 
cargo  as  with  respect  to  the  ship.  That  question  has 
been  decided  in  two  cases  in  the  Commermal  Court  at 
Hamburg,  the  QvAenburg  and  the  LamdvoiWeUr  (a). 

(a)  The  case  of  the  Qutterthwrg  was  a  olaim  by  the 
ship-owners  against  the  neutral  owners  of  cargo  on  that 
yessel  for  average  falling  upon  the  cargo  for  uie  oost  of 
delay  originating  in  the  port  of  departure.  New  York, 
through  the  Frtuico-(}erman  war,  and  was  made  under 
Art.  681  of  the  oode.  The  defendants  pleaded  that  the 
lading  of  the  vessel  had  only  begun  after  tiie  break- 
ing out  of  the  war  had  become  known  in  New 
York ;  that  the  freighters,  who  according  to  American  law 
could  not  withdraw  from  the  contract  for  the  freight,  were 
compelled  by  the  master  to  load,  although  he  knew  that 
he  could  not  sail ;  lastly,  that  the  hindrance  affected  the 
ship  only,  and  not  the  neutral  cargo.  The  Commercial 
Court  of  Hamburgh  held  that,  although  the  costs  of  delay 
are  under  Art.  637  only  payable  in  respect  of  delay 
caused  by  the  events  provided  for  by  Art.  631  of  the 
oode,  after  the  ship  has  been  fully  laden,  they  rauat  be 
paid  although  the  event  which  prevents  1^  ship  sailing 
nas  only  taken  place  or  come  to  the  knowledcfe  of  the 
parties  concerned  before  the  ship  has  received  its  oarso : 
but  that  to  avoid  snoh  payment  the  freighter  must  with- 
draw from  the  contract  under  Art.  631 ;  that  the  master 
was  not  only  entitled  but  even  bound  with  regard  to  tibe 
owners  of  the  cargo  to  take  care  that  his  ship  should  not 
be  captured  by  the  enemies'  vessels,  since  even,  where  the 
car|ro  of  a  captured  ship  consists  of  neutral  property,  the 
delivery  of  the  cargo  at  the  port  of  destination  beoomea 
aa  a  rule,  in  consequence  of  the  capture,  a  very  remote 
circumstance,  and  can  only  be  effected  at  oonsidermbla 
expense;  that  the  owners  of  oargomtut  have  known  that 
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Theee  deoidons  were  based  on  the  Qernuui  Code,  Arte. 
504,  505,  631,  686,  637,  708,  785  (see  post).  The  oode 
diitinotly  Uys  down  that  a  bill  of  lading  does  not  oyer- 
ride  a  charter-partj  as  between  the  charterer  and  ship- 
owner :  Art  653  (see  post).  In  that  article  ''  contract  of 
Affreightment ' '  means  charter-  party.  The  prorisions  of 
Art.  645  (see  post)  as  to  the  form  of  a  bill  of  lading  are 
desoriptiYe,  not  compulsory ;  omitting  a  portion  of  the 
biU  of  lading  there  provided  wonld  not  affect  the  opera- 
tion of  the  German  law.  If  anything  is  provided  for  by 
tiie  oode  there  is  no  need  to  inolnde  soch  a  provision  in 
the  contract ;  the  provisions  of  Art  607  {see  post)  would 
apply  if  not  referred  to  in  a  bill  of  lading.  Even  if  one 
of  the  provisions  of  the  code  were  speci^ly  referred  to. 
that  would  not  affect  the  application  of  owers  withont 
SDch  reference.  The  words  ''  dangers  of  the  asas  only 
excepted  "  in  a  bill  of  lading  wonld  not,  according  to  the 
German  oode,  justify  a  master  in  proceeding  on  his  voyage, 
if  by  so  doing  he  might  expose  his  ship  and  cargo  to  cap- 
ture, even  if  the  cargo  were  neutral. 

In  oross-ezaimnation  he  gave  the  following  evi- 
eridenoe  : 

In  case  the  owner  of  the  cargo  requested  the  master  to 
proceed,  he  wonld  still  be  bound  to  stay  in  port  for  the 
safety  of  his  ship.  If  be  sailed  he  would  be  guilty  of  a 
breach  of  duty  to  his  owner,  but  not  of  a  breach  of  the 
German  law.  A  master  would  be  justified  in  stopping  in 
port  to  avoid  such  risk  as  wonld,  in  the  judgment  of  a 
sensible  man,  make  him  consider  it  the  interest  of  his 
owner  that  he  should  stop.  If  there  is  any  risk  he  should 
oommnnicate  with  his  owner.  The  master  must  exercise 
a  eofuid  discretipn.  The  provisions  of  the  code  do  not 
forbid  a  shipowner  undertaking  the  risks  excepted  by  the 
eode.  If  the  shipowner  authorised  the  master  to  take 
the  risk  the  code  does  not  prevent  him.  Unless  there 
was  aa  absolute  and  clear  snpulation  that  the  shipowner 
was  bound  to  take  the  risks,  the  printed  forms  in  use 
would  not  exclude  the  code ;  such  a  stipulation  must  be 
an  express  agreement  binding  the  shipowner.  Perils  of 
the  sea  would  in  German  law  include  canture.  These 
words  have  a  wider  meaning  in  a  bill  of  laoing  than  in  a 
policy  of  insurance,  as  their  meaning  is  restricted  in  the 

the  German  master  would  not  have  exposed  his  ship  to 
danger  and  would  only  aot  as  he  was  bound  to  do 
by  German  law,  and,  therefore,  that  the  (German  law 
governed  the  question  of  delay  at  the  port  of  dis- 
charge, and  that  therefore  the  nlaintiffs  were  entitled 
to  be  paid  the  cargo's  share  of  the  expenses  of  delay  as 
the  contracting  parties  were  bound  to  await  the  removal 
of  tiie  hindering  canse.. 

The  case  of  the  Landumrster  was  a  similar  daim  agamst 
the  neutral  owner  of  cargo  of  that  ship  in  respect  of  delay 
in  m  port  of  distress,  and  also  delav  at  Gibraltar  in  conae- 
qnenoe  of  the  war.  The  ship,  which  was  German,  sailed 
nom  Chincha  Islands  with  a  cargo  of  guano  under  an 
English  charter  and  bill  of  lading  for  a  port  in  the 
Heioiterranean.  She  had  to  put  into  Oallao  for  repairs 
and  called  at  Gibraltar  for  orders,  where  she  heard  of 
tlie  war  and  there  stayed  till  the  end  bf  the  war,  and 
and  then  owing  to  change  of  orders  proceeded  to  Hamburg 
and  disobarged  at  that  port.  The  court  held  that  the 
charter-parl^  and  bill  of  lading,  although  in  English, 
were  not  of  such  a  specific  Euiglish  character  as  to 
make  English  law  govern;  but  that,  however  that 
might  be,  as  the  parties  had  elected  Hamburg  as 
the  port  of  discluufge,  they  chose  that  port  as  the 
plAoe  for  completing  the  contract,  ana  aubmitted 
to  the  Iftwa  of  that  place ;  that,  therefore,  under  Art.  708, 
the  ship  having  put  into  a  harbour  of  diatress  and  refuge 
to  mvdid  a  danger  common  to  ahip  and  cargo,  the  cargo 
mnet  contribute  to  the  expenaea  at  that  port ;  that  the 
only  exception  to  thia  rule  is  when  the  putting  into  the 
port  of  diatrees  is  cauaed  by  acme  default  on  the  part  of 
the  shipowner  (Art.  704) ;  that  Art.  657  preaoribes  that  in 
the  case  of  a  ahip  ceaaing  to  be  free  in  oonaequence  of  war 
h*Ting  broken  out,  and  of  the  ahip  being  compelled  to 
remain  in  port,  the  division  of  the  expenaea  of  delay  is  to 
be  settled  according  to  general  avera^,  without  providing 
for  the  oaae  where  the  cargo  haa  hkewiae  oeaaed  to  be 
free,  and  that  therefore  there  could  be  no  distinction 
between  the  two  caaea,  more  especially  aa  the  ownera  of 
tha  free  gooda  might  eaaily  sustain  damage  through 
QKptnre  of  the  sh%>. 

Tliis  last  dedsian  was  Affirmed  by  the  Court  of  Appeal. 


latter  case  by  the  code,  Art.  853  (see  post)  The  (German 
courts  give  effect  to  the  fact  that  chuter- party  and  bill  of 
lading  are  in  English,  but  hold  that  a  metster  of  a  German 
ship  must  be  supposed  to  si^  them,  wishing  (German 
law  to  apply  with  the  exception  that  where  the  place  of 
delivery  is  in  England,  then  as  to  matters  oonceming 
freight  and  delivery  the  law  to  be  applied  is  the  less  loci 
solutionis. 

The  Articles  of  the  North  (jrerman  Code  (taken 
from  "  Maritime  Legislation,"  bv  £.  £.  Wendt), 
referred  to  in  the  evidenoe  ana  the  argament, 
were  as  follows  : 

504.  The  master  shall  at  the  same  time  take  every 
possible  care  of  the  cargo  during  the  voyage  in  the  interest 
of  those  who  are  concerned  therein.  When  special  mea- 
sures are  required  to  avoid  or  lessen  a  loss,  it  is  his 
duty  to  protect  the  interests  of  those  concerned  in  the 
cargo  as  thehr  representative ;  to  take  their  instructions, 
if  possible,  and,  as  far  as  circumstances  adoiit,  to  carry 
the  same  into  effect ;  otherwise,  however,  to  act  according 
to  his  own  discretion,  and  generallv  to  take  every  pos- 
sible care  that  those  mtereeted  in  the  cargo  are  speedily 
informed  of  such  occurrencee,  and  of  the  measuren 
thereby  rendered  necessary. 

He  is  in  such  oases  particularly  authorised  to  diaoharge 
the  whole  or  a  portion  of  the  cargo;  in  the  moat  ex- 
treme caaes,  if  a  considerable  loss  on  account  of  dete- 
rioration or  other  oauees  cannot  be  otherwise  averted,  to 
sell  or  hypothecate  it  for  the  purpose  of  providing  means 
for  its  preservation  and  further  transport ;  to  reclaim  it 
in  case  of  capture  or  detention ;  or,  if  it  shall  have  been 
otherwise  withdrawn  from  his  charge,  to  take  all  extra- 
judicial and  judicial  steps  for  its  recovery. 

505.  When  the  prosecution  of  the  voyage  in  its  original 
direction  is  prevented  by  an  accident,  the  master  is  at 
liberty  eiuher  to  continue  the  voyage  in  another  direction, 
or  to  suspend  it  for  a  shorter  or  longer  period,  or  to 
return  to  the  port  of  departure,  according  to  the  circum- 
stances and  to  the  instruotioDs  received,  which  latter  are 
to  be  adhered  to  as  far  as  possible. 

In  the  case  of  the  cancelling  of  thecontract  of  affreight- 
ment, he  shall  act  according  to  the  provisions  of 
Art.  634. 

607.  The  shipowner  is  answerable  for  any  damage 
arising  throuffh  loss  of,  or  injnrv  to,  the  goods,  from  the 
time  of  their  being  shipped  until  their  delivery,  nnless  he 
can  prove  that  such  loss  and  injury  has  been  caused  by 
the  act  of  God  (vis  major),  or  by  the  natural  condition  of 
the  goods,  more  particularly  by  tncepropre,  by  diminution 
in  quanti^,  by  ordinary  leakage,  Ao.^  or  by  such  defec- 
tive j^aoking  as  could  not  be  noticed  externally.  Loss 
and  injury  arising  from  a  defective  condition  of  the 
vessel,  which,  in  spite  of  all  possible  caution^  could  not  be 
discovered,  are  to  be  considered  as  loss  and  mjury  by  the 
act  of  Qod, 

681.  Either  party  oan  withdraw  from  the  contract 
withont  being  liable  for  damages.  * 

(1)  When,  oef  ore  the  commencement  of  the  voyage,  the 
vessel  is  plaioed  under  embargo,  or  taken  possession  of 
for  the  service  of  the  country  or  a  forei^  power :  the 
trade  with  the  port  of  destination  Is  prohibited ;  the  load- 
ing port  or  the  port  of  destination  is  blockaded ;  the  ex- 
portation of  the  goods,  to  be  shipped  according  to  the 
contract  of  affreightment,  from  the  port  of  loading  or 
their  importation  into  the  port  of  deatination  is  pro- 
hibited ;  the  vessel  is  by  a  Ch>vernment  order  prevented 
from  putting  to  sea,  or  the  voyage,  or  the  transmission 
of  the  goods  to  be  shipped  according  to  the  oontraot  of 
affreightment,  is  prohibited. 

In  all  the  foregoing  cases,  however,  the  Government 
order  justifies  the  withdrawal  from  the  oontraot  only 
when  the  impediment  that  has  arisen,  is  apparently  not 
of  short  duration. 

(2)  When,  before  the  commencement  of  the  voyage,  a 
war  has  been  declared,  in  consequence  of  which  the  vessel 
or  the  goods  to  be  shipped  according  to  the  contract  of 
affreightment,  or  both,  can  no  longer  be  oonaidered  free, 
and  would  be  liable  to  risk  of  capture. 

6S2.  The  contract  of  affreightment  is  terminated  when, 
after  the  commencement  of  the  voyage,  the  vessel  is  lost 
by  an  unforeseen  incident.  The  charterer  shall,  however, 
pay  such  proportion  of  the  freight  for  the  goods  saved  or 
rescued,  as  At  actually  performed  part  of  the  Toyage  • 
may  bear  to  the  entire  voyage  (dirtanoe  fieif  ht),  _T  ^ 
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No  oUdm  for  distanoe  freight  shall  exoeed  the  valne  of 
the  sroods  Baved. 

6^.  The  disBolntion  of  the  contract  of  affreightment 
alters  nothing  in  the  obligation  of  the  master  to  teke  care 
of  ^e  cargo  in  the  absence  of  the  interested  parties,  even 
after  the  loss  of  the  yessel  (Art.  504).  The  master  is, 
therefore,  justified  and  obliged,  and  in  urgent  cases  even 
witbont  previons  inquiry,  as  circumstances  may  require, 
either  to  forward  the  cargo  to  the  port  of  destination  in 
another  Tessel  for  account  of  the  parties  conceroed,  or  to 
have  it  stored  or  Bold,  and  in  case  of  its  being  forwarded 
or  stored,  to  sell  a  portion  of  the  same  for  the 
purpose  of  realising  the  funds  necessary  thereto  and 
to  its  preservation,  or  in  case  of  its  being  forwarded, 
to  take  a  bottomry  bond  on  the  whole  or  as  part  of  it. 
The  master  is,  however,  not  obliged  to  part  with  the 
cargo,  or  to  deliver  it  to  another  master  for  the  purx)ose 
of  its  being  forwarded,  unless  the  distance  freight,  as 
well  as  all  other  claims  of  the  shipowner,  and  the  contri- 
butions due  from  the  cargo  for  general  average,  salvage 
and  assistance,  and  bottomry  have  been  paid  or  secured. 

The  shipowner  is  answerable  for  the  fulfillment  of  the 
duties  devolving  on  the  master,  according  to  the  first 
section  of  this  s^cle,  to  the  extent  of  his  ship,  so  far  as 
anything  has  been  saved  of  it,  and  of  the  freight. 

636.  When,  subsequent  to  the  commencement  of  the 
voyage,  any  of  the  incidents  occur  to  which  reference  is 
made  in  Art.  681,  either  nariy  has  a  right  to  withdraw 
from  the  contract  without  being  liable  to  damages. 

When,  however,  any  of  the  incidents  mentioned  in 
Art.  631,  No.  1,  have  occurred,  the  parties  have,  before 
being  able  to  withdraw  to  wait  for  the  removal  of  the 
impediment  three  or  five  months  respectively,  according 
as  the  vessel  is  in  a  European  or  in  a  non-European  port. 
Such  period  shall  be  calculated  from  the  day^  of  receiving 
notice  of  the  impediment,  if  the  master  is  then  at  a 
port,  otherwise  from  that  day  on  which,  after  having  re- 
ceived such  notice,  he  first  reaches  a  port  with  the  vessel. 
The  discharge  of  the  vessel  shall,  in  default  of  an  agree- 
ment to  the  contrary,  take  place  at  the  port  at  which  it  is 
staying  at  the  time  of  the  receipt  of  the  notice  of  with- 
drawal. 

The  charterer  is  bound  to  pay  a  distance  freight  for 
such  portion  of  the  voyage  as  is  actually  performed. 
(Art.  m.) 

When,  in  consequence  of  such  impediment,  the  vessel 
has  returned  to  tne  port  of  departure  or  to  any  other 
port,  in  calculating  fche  distance  freight,  the  nearest  point 
to  the  port  of  destination  which  the  vessel  has  reached 
shall  be  taken  as  the  basis  for  ascertaining  the  distance 
actually  performed.  The  master  is  likewise  bound  to  act 
in  any  such  oases,  before  and  after  the  dissolution  of 
the  contract  of  affreightment,  in  the  interest  of  the  cargo, 
in  conformity  with  the  Arts.  564  and  634. 

637.  When  the  vessel,  after  taking  in  its  cargo,  is  de- 
tained in  the  port  of  loading  before  the  commencement 
of  the  voyage,  or  in  an  intermediate  port,  or  in  a  port  of 
refuge  after  its  commencement,  by  any  of  the  emergen- 
cies mentioned  in  Art.  631,  then  the  expenses  of  such 
detention  (even  if  the  requirements  of  general  average  are 
not  present)  are  divided  among  ship,  freight,  and  cargo, 
according  to  the  principles  of  general  average,  whether 
tiie  contotctis  thereby  put  an  end  to.  or  afterwarde 
completely  fulfiUed.  The  expenses  of  the  detention  in- 
clude 1^1  tbe  expenses  enumerated  in  the  second  clause 
of  Art.  708,  No.  4 ;  but  those  of  putting  into  and  leaving 
port  only  when  the  vessel  has  put  into  a  port  of  refuge 
on  account  of  the  obstacles. 

644.  After  the  termination  of  each  single  shipment, 
the  master  shall  sign  for  the  charterer,  without  delay, 
and  on  return  of  the  provisional  receipt  that  may  have 
been  given  on  delivery  of  the  goods,  as  many  bills  of 
lading  as  the  charterer  may  demand.  All  copies  of  the 
bill  of  lading  must  be  identical,  bear  the  same  date,  and 
state  how  many  copies  have  been  issued.  The  master  is 
entitled  to  demand  from  the  shipper  a  copy  of  the  bill  of 
lading  bcuauring  the  latter's  signature. 

645.  The  bill  of  lading  contains : 

1.  The  name  of  the  master. 

2.  The  name  and  nationality  of  the  vessel. 

3.  The  name  of  the  shipper. 

4.  The  name  of  the  consignee. 

5.  The  port  of  loading. 

6.  The  port  of  discharge,  or  the  place  at  which  orders 
for  the  Biiine  are  to  be  obtained  (port  of  call). 


7.  The  description,  quantity,  and  marks  of  the  goods 
shipped. 

8.  The  stipulations  respecting  the  freight. 

9.  The  place  where  and  date  on  which  it  haa  been 
issued. 

10.  The  number  of  copies  issued. 

653.  The  bill  of  lading  is  decisive  for  the  legal  position 
of  the  shipowner  and  consignee  of  the  goods  towardft 
each  other,  more  especiaUythe  delivery  of  the  goods  shall 
take  place  in  accordance  with  the  contents  of  the  bill  of 
lading. 

Provisions  of  the  contract  of  affreightment  not  em- 
bodied in  the  bill  of  lading  have  no  legal  effect  as  against 
the  consiflrnee,  unless  special  reference  has  been  made  to 
them.  When  such  reference  has  been  made  respeoUn^ 
the  freight  the  contract  of  affreightment  (for  instance  by 
the  words  "freight  as  per  ohi^ier-party  ")  the  stipula- 
tions as  to  the  time  for  discharging,  the  days  on  demur- 
rage and  the  demurrage,  are  not  considered  to  be  therein 
included. 

As  regards  the  legal  position  of  the  shipowner  and  the 
charterer  towards  each  other,  the  clauses  of  the  oontnMst 
of  a£&eightment  remain  conclusive. 

708.  The  following  cases  are  especially  general  ave- 
rage. .  .  . 

4.  If  the  vessel  has  put  into  a  port  of  refuge  in  order 
to  avoid  a  conunon  danger  threatening  the  ship  and 
cargo  in  case  the  voyage  were  prosecuted,  more  parttoa- 
larly  if  the  putting  into  port  is  for  the  necessary  repair 
of  damage  done  to  the  ship  during  the  voyage. 

To  general  average  belong  in  this  case  the  expenaea 
of  entering  and  leaving,  the  expei^es  attached  to 
the  ship  itself  during  the  s^y,  also  the  expense  of  lodgins^ 
the  crew  on  shore  if,-  and  as  long  as,  they  could  not 
remain  on  board ;  further  if  the  carro  must  be  discharged 
as  a  conseauence  of  the  cause  whicn  led  to  the  ship  pnt- 
tinff  into  the  port  of  refuge,  the  expense  of  discharging 
and  reshipping,  and  the  expense  of  warehousing  the  cargo 
on  shore  up  to  the  time  when  it  might  have  been  put  on 
board  again.  The  several  charges  for  detention  are  only 
taken  for  the  time  that  the  cause  of  putting  into  the  port 
of  refuge  remains  in  force. 

853.  Should  it  have  been  stipulated  that  the  under- 
writer shall  be  exempt  from  the  risk  of  war,  but  be 
liable  for  all  other  risks  even  after  a  molestation  of  wnr 
has  commenced,  which  stipulation  is  more  particularly 
presumed  to  have  been  made  when  the  contract  has  been 
concluded  with  the  clause  "  only  against  dangers  of  the 
sea,"  the  underwriter's  risk  terminates  only  with  the 
condemnation  of  the  insured  object,  or  so  soon  as  it 
would  have  terminated  if  the  risk  of  war  had  not  been 
excepted ;  the  underwriter  is,  however,  not  responsible 
for  damages  caused  immediately  by  danger  of 
war,  &c. 

Butt,  Q.O.  {Oohm  with  him)  for  tbe  plaintiffs. — 
Tbe  main  question  here  is  whether  tbe  delay  at 
Valparaiso  after  the  repairs  were  completed  was 
reasonable.  We  snbmib  that  the  delay  was  un- 
reasonable, whether  English  or  German  law  governs 
tbe  contract ;  bat  as  tbe  defendants  contend  that 
(jerman  law  governs  and  is  more  favourable  to 
them  than  EDglisb  law  we  submit  that  English 
law  governs.  The  contract  is  in  tbe  English  lan- 
guage, the  consignee  is  English,  and  the  ultimate 
place  of  performance  is  an  Englbb  port,  and  the 
lex  hcisotutionia  therefore  governs  :  {The  WUheUm 
Schmidt,  ante,  p.  82;  25  L.  T.  Rep.  N.  S.  34.) 
The  Lundwurster  (see  note,  ante)  shows  that 
tbe  Grerman  courts  apply  that  law,  and  raises 
a  strong  presumption  that  if  tbe  port  of  deliverv 
in  that  case  had  been  an  English  port  the  English 
law  would  have  been  applied.  The  Ux  loci  soltc- 
tionis  is  the  law  applicable  to  questions  of  reason- 
able delay,  which  is  tbe  main  question  here.  The 
mere  length  of  the  delay  we  do  not  put  forward  as 
tbe  only  test  of  reasonableness.  It  must  depend 
upon  the  circumstances  of  each  case. 

The  PatnCf^^te,  p.  71;  24  L.  T.  Bep.  N.S.840. 
L.Eep.  3AdA*JBoc.415;    ^  t 
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Pole  Y.  Ctieovieh,  9  C.  B.,  N.  S.,  490 ;  8  L.  T.  B«p. 

N.  S.488;  1  Mar.  Law  Gaa.  0.8.2; 
The  Wilhelm  Schmidt  (awp.). 

Aooording  to  the  evidence  of  the  German  advo- 
cate, the  test  in  Glerman  law  is  what  a  reasonable 
man  woold  do  nnder  saoh  circnmstances.  Whether 
the  eonrt  applies  German  or  English  law,  or  even 
if  there  be  no  difference  in  this  point  between  the 
two  laws,  still  on  the  merits  the  delay  was  nn- 
reasonable.  There  was  no  sach  risk  shown  as 
woald  exoose  the  master  from  sailing  on  the  com- 
pletion of  his  repairs.  Valparaiso  was  a  nentral 
port,  and  the  vessel  would  have  had  twenty-foor 
hoars'  start.  She  might  have  been  towed  at 
night  far  oat  to  sea.  The  dela^  of  forty  days 
from  13th  Nov.  to  23rd  Deo.  is  at  any  rate 
indefensible,  ~  as  there  was  then  no  French 
cnraisers  in  the  port.  The  defence  that  the  master 
bad  to  borrow  money  on  bottomry  is  of  no 
avail,  as  he  did  not  advertise  for  a  loan  till 
12th  Deo. 

Milwiurd,  Q.G.  (E.  0.  Gla/rkson  with  him)  for  the 
defendants. — ^Thd  fact  that  there  were  French  men- 
of-war  not  only  ia  the  harbonr  of  Valparaiso,  bat 
also  oroising  ontside,  rendered  the  risk  of  captare 
imminent  if  a  vessel  sailed.  The  role  as  to 
twenty-fonr  hoars'  start  was  never  tested,  and  it 
was  not  known  if  it  would  have  been  accorded. 
No  vessels  left  Valparaiso  between  18th  Aug.,  when 
the  war  was  known,  and  15th  Dec.,  which  shows 
that  it  was  pradent  to  stay.  There  was  such  risk 
as  to  justify  the  master  in  remaining  at  Valparaiso. 
The  Wilhelm  Schmidt  (sup.)  decides  that  tCnglish 
law  justifies  delay  if  a  risk  actually  exists  ;  and 
therefore  whatever  law  applies,  the  evidence  is 
sufficient  to  show  that  the  delay  was  justifiable  in 
this  case.  But  I  submit  that  the  German  law  ap- 
plies. In  The  TeuUmia  {antep,  214 ;  26  L.  T.  Hep. 
N.  S.  48 ;  L.  Bep.  4P.  0.171)  thePrivy  Council  say, 
"  It  was  argoed,  however,  on  the  part  of  the  appel- 
lant that  to  justify  this  course  (deviation)  both 
ship  and  cargo  must  be  exposed  to  a  common 
penl It  appears  to  their  Lordships,  how- 
ever, that  there  is  no  sound  ground  for  this  dis- 
tinction ;  if  the  cargo  had  been  a  Prussian  cargo  it 
would  have  been  exposed  to  the  same  danger  as  the 
ship  from  entering  the  port  of  Dunkirk ;  and  it 
appears  to  their  Lordships  that  when  an  English 
merchant  ships  goods  on  board  a  foreign  slup,  he 
cannot  expect  that  the  master  will  act  in  any 
respect  different  towards  his  cargo  than  he  would 
towards  a  cargo  shipped  by  one  of  his  own  country, 
and  that  it  cannot  be  contended  that  the  master  is 
depriyed  of  the  right  of  taking  reasonable  and 
prudent  steps  for  the  preservation  of  his  ship 
because,  from  the  accident  of  the  cargo  not  belong- 
ing to  his  own  nation,  the  cargo  is  not  exposed  to 
the  same  danger  as  the  ship."  The  letter  firom 
the  defendants*  agents  show  that  the  master  con- 
sidered he  must  follow  the  law  of  his  flag,  and  he 
was  not  bound  to  put  his  ship  into  danger  because 
the  cargo  was  in  no  danger.  He  had  no  orders 
from  the  plaintiffs  U)  run  any  risk.  The  law  to  be 
applied  is  to  be  gatliered  from  the  incidents  of  the 
contract.  The  ship  was  G^erman,  the  owners  Ger- 
man, and  the  ship  was  not  in  an  English  port 
when  the  charter  was  made;  these  &ts  were 
known  to  the  plaintiffs ;  the  charter-party  was  be- 
tween Englishmen  and  Germans,  and  was  partly 
executed  m  Germany.  Under  these  circumstances 
what  law  did  the  defendants  expect  to  govern? 
Could  the  plaintiffs  shipping  on  a  foreign  ship 
Vol.  L,  N.  S. 


expect  anything  but  German  law  to  be  applied  P 
The  port  of  call  is  the  only  definite  English  port 
named  in  the  charter-party.  The  ship  might  have 
been  sent  to  Hamburgh.  The  freight  is  payable 
in  English  money,  but  that  is  now  a  common 
standard  everywhere.  The  charter-party  contains 
the  exceptions  "Queen's  enemies,  restraints  of 
princes,  &0.,  and  the  master  had  only  power  to 
sign  bills  of  lading  in  accordance  with  this  charter- 
party,  of  which  a  copy  was  given  both  to  the  plain- 
tiffs and  their  agents  in  Vancouver's  Island.  The 
bill  of  lading  is  therefore  only  a  receipt  for  mer- 
chandise, and  the  charter-party  is  the  governing 
contract. 

Sandeman  y.  Scwrr  15  L.  T.  Rep.  N.  S.  606 ;  L.  Bep. 
2Q.  B.868;2Mar.LawOM.O.  S.  446; 

1  Parsons  on  Shipping  286. 

IButt—I  must  admit  that  the  charter-party  and 
bill  of  lading  are  one  contract,  and  that  the  defen- 
dants are  entitled  to  take  advantage  of  the  excep- 
tions if  they  existed.]  Where  it  is  not  otherwise  ex-  ^ 
pressed  in  the  contract  the  law  of  the  flag  governs : 
{Lloyd  V.  Ouibert,  L.  Bep.  1  Q.  B.  115 ;  13  L.  T. 
Bep.N.  S.  602;  2  Mar.  Law  Cas.  0.  S.  26,  283.) 
If  an  offence  had  been  committed  on  board  this 
vessel  the  German  criminal  law  would  have 
applied,  and  it  cannot  be  said  that  as  to  questions 
of  ciyil  law  anything  but  German  law  applies.  As 
a  matter  ot  convemence  the  law  of  the  flag  should 
govern,  as  the  extent  of  the  master's  authority 
must  be  limited  by  that  law :  (The  Kamak,  L.  Bep. 
2  P.  C.  605  ;  21  L.  T.  Bep.  N.  S.  159;  3  Mar. 
Law  Cas.  O.  S.  103,  276.)  In  The  Wilhelm 
Schmidt  (sup,)  it  is  held  that  the  naming  a  port  of 
delivery  fixes  the  law  as  that  of  the  lex  loci  solu- 
tionie ;  bat  it  is  submitted  that  the  governing  law 
is  decided  at  the  time  of  entering  into  the  contract, 
and  it  cannot  be  right  that,  by  naming  a  port  ex 
post/aeto,  the  charterer  should  have  the  power  to 
change  the  law.  The  Patria  (sup.) ;  The  Heinrich 
(cmte  p.  79 ;  24  L.  T.  Bep.  N.  S.  914;  L.  Bep.  3 
Adm.  &  Ecc.  424),  and  WUhehn  Schmidt  do 
not  conflict  with  Lloyd  v.  Ouihert  (sup,),  as  they 
all  proceed  upon  the  ground  that  the  inten- 
tion of  the  parties  indicated  the  governing 
law.  What  is  the  German  iawP  Under  certain 
circumstances  the  owner  of  cargo  may  withdraw 
from  the  contract  (Arts.  631,  636).  The  master 
had  no  right  to  leave  Valparaiso  as  long  as  any 
risk  existM,  until  the  owners  of  cargo  had  received 
their  option  of  withdrawing,  and  this  they  received 
by  the  master's  letter,  but  the  risk  was  ended 
before  their  answer  came  out.  We  were  boand  to 
communicate  under  Art.  504  and  also  to  stay  for 
the  preservation  of  the  cargo,  and  under  Art.  657 
the  owner  of  cargo  is  liable  for  his  share  of  ex- 
penses up  to  the  time  he  withdraws  or  the  voyage 
IS  continued.  This  was  held  in  the  two  German 
decisions  cited  (see  note),  and  there  the  law  of  the 
flag  governed.  I  submit  that  even  English  law 
would  justify  the  delay,  and  di  fortiori  German  law 
which  ought  to  govern. 

Butt,  Q.C.  in  reply.— Mere  risk  of  cspture  is  not 
snfficient  to  justify  delay ;  there  must  be  at  least 
great  probability.  With  respect  to  the  duty  of 
communication  with  the  owners  of  cargo,  I  submit 
that  it  cannot  be  ihu  law  that  where  a  ship  is  in  a 
place  where  there  is  difl&culty  of  communication— 
as  in  Valparaiso — the  master  need  do  so.  He 
then  becomes  their  agent,  both  by  English  law 
and  under  the  provisions  of  Art.  504  of  the  code. 
Every  case  mast  be  considered  with  regard  to  its 
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partioalor  risk,  and  I  sobmit  there  is  a  dear 
breach  both  by  Enelish  and  Grerman  law. 

June  25th, — Sir  B.  Phillimore. — ^Thia  is  a 
suib  instituted  under  the  6fch  section  of  the  Ad- 
miralty Court  Act  1861,  by  certain  persons  as 
owners  and  consignees  of  the  oareo  against  the 
ship  San  Roman,  a  foreign  vessel,  for  a  breach  of 
contract  or  duty  in  respect  of  the  carriage  of  that 
cargo.     The  charter-party,  dated  the  13th  Feb. 

1869,  was  made  between  the  owners  of  the  ship 
and  certun  English  merchants  and  charterers,  by 
which  it  was  agreed  in  substance  that  the  vessel 
taking  an  outward  cargo  from  Wales  to  Japan 
should  proceed  to  Vancouver's  Island,  and  load  a 
cargo  of  spars,  and  therewith  proceed  as  the 
charterers'  agents  might  order,  on  the  master 
signing  bills  of  lading,  either  to  a  port  of 
dischai^e  direct  ¥dthin  the  limits  thereinafter 
mentioned,  or  to  Queenstown  or  Falmouth  for 
orders  for  a  port  of  discharge  within  those 
limits.  The  master  was  to  sign  bills  of 
lading  without  prejudice  to  the  charter-pi^y. 
The  excepted  perils  were,  "  The  Queen's  enemies, 
the  act  of  God,  restraints  of  princes  and 
rulers,"  and  others.  The  bill  of  lading,  which 
the  plaintiff  pleads  as  being  pursuant  to  the 
terms  of  the  charter-party,  was  dated  20th  May 

1870.  It  referred  to  the  charter-party  but  con- 
tained only  one  excepted  peril, "  the  dangers  of  the 
seas."  The  plaintiffs  charge  that  the  contract  was 
violated  by  deviation  from  the  voyage  and  by  a 
delay  as  caused  by  the  excepted  dangers.  There 
has  been  in  this  case,  as  in  the  former  cases  grow- 
ing out  of  the  (German  war  (a),  a  contention  as  to 
what  law  governs  the  rights  of  the  parties.  In 
i»hiB  case  the  ship  was  German ;  but  the  charterers 
were  English  and  the  charter-party,  dated  at 
London,  was  executed  while  she  lay  in  the  port 
of  Hamburg,  at  both  Hamburg  and  in  England, 
in  the  Enghsh  language.  The  bill  of  lading  was 
in  the  same  lauflruage,  dated  and  deliverad  at 
Port  Ludlow,  in  Vancouver's  Island.  The  only 
material  difference  between  the  two  instruments 
for  the  purposes  of  this  suit  is  that  the  charter- 
party  contains  amongst  its  exceptions  "the 
Queen's  enemies  "  and  "  restraints  of  princes  and 
rulers,"  while  in  the  bill  of  lading  the  language  is 
'*  the  dangers  of  the  seas  only  excepted ;  "  but  then 
this  instrument  refers  to  the  charter-party,  and  the 
charter-party  provided  that  the  master  might 
*'  sign  bills  of  lading  for  the  cargo  &s  required  by 
the  charterers  or  their  agents,  but  at  not  less  than 
the  above-chartered  rate,  without  prejudice  to  this 
charter-party."  I  am  of  opinion  that  the  contract 
is  contaiDed  in  both  these  instruments,  but  that 
the  stipulation  of  the  single  exception  in  the  latter 
does  not  supersede  the  stipulations  as  to  the  other 
exceptions  stated  in  the  former  instrument.  The 
port  of  call  for  orders  and  the  port  fixed  for 
delivery  were  English.  With  respect  to  the  law 
applicable  to  the  circumstances,  1  must  observe 
that  this  is  not  a  case  in  which  the  master  would 
be  contravening  the  law  of  his  country  by  carrying 
the  goods  to  their  destination,  but  is* a  case  in 
which,  so  far  as  that  law  is  concerned,  he  might 
do.  The  question  as  to  the  reasonableness  of 
the  delay,  with  reference  to  the  exceptedperils, 
seems  to  me,  as  in  the  case  of  the  Wilhelm 
Schmidt,  to  be  properly  governed  by  the  law  of 


_    (e)  The  Patria  {8up.)  j   The  Heinrich  {sup,);   The 
Wilhelm  Schmidt  {»up.) 


the  place  of  performance;  and  this  also  appears  to 
be  the  principle  on  which  the  Court  of  Commerce 
at  Hamburg  decided  the  case  of  the  Landwunt&r 
(sup.)*  It  has  been  argued  that  these  opinions 
conflict  with  the  judgment  in  Lloyd  v.  ChUbort 
(sujp.).  It  is  not,  however,  necessary  to  decide 
this  point,  or  whether  the  case  of  Lhyd  v.  Ouib&rt 
be  reconcilable  with  the  decision  of  the  Privy 
Council  in  the  Hambturg  (•up.),  because  I  agree 
with  Mr.  Butt  that  upon  the  question  of  the 
reasonableness  of  delay  there  is  really  no  sub- 
stantial difference  between  the  law  of  England 
and  Germany.  According  to  both  an  appre- 
hension of  capture,  founded  upon  circumstanoes 
calculated  to  affect  the  mind  of  a  master  of  ordi- 
nary courage,  judgment,  and  experience,  would 
justify  delay.  The  San  Boman  sailed  to  Port 
Ludlow,  there  loaded  a  cargo  of  spars,  and  pro- 
ceeded on  her  voyage  to  Queenstown.  The  serious 
illness  of  her  master  compelled  her  to  put  him 
ashore,  and  damage  sustained  at  sea  constrained 
her  to  put  into  Valparaiso  on  the  26th  Aug.  In 
the  petition  of  the  plaintiffs  this  putting  into 
Valparaiso  was  charged  as  a  breach  of  contract,  bat 
this  charge  at  the  hearing  was  abandoned,  and  the 
allegation  of  breach  of  contract  confined  to  the 
subsequent  remaining  at  that  Dort.  She  did  not 
leave  it  before  the  23ra  Dec.  The  necessary  repairs 
were  completed  on  the  23rd  Sept.,  when  the  ship 
was  ready  for  sea.  It  is  the  delay  during  this 
interval  of  time,  namely,  from  the  23rd  Sept.  to 
the  23rd  Dec,  which  the  plaintiffs  now  allege  as  a 
breach  of  contract.  The  delay  is  admitted  ;  the 
defence  set  up  is  that  it  was  caused  b^  the  danger 
of  capture  from  French  cruisers,  which  rendered 
it  unsafe  to  leave  Valparaiso,  and  whidi  brought 
the  deUy  within  the  exception  in  the  charter- 
party,  as  to  "  the  Queen's  enemies."  It  u  ad- 
mitted that  there  was  a  danger  of  the  kind  stated, 
but  it  is  contended  that  it  was  not  of  the  degree 
which  warranted  this  long  postponement  of  the 
execution  of  the  contract;  it  was  not  of  that 
pressing  and  imminent  character  which  alone 
would  justify  a  delay;  it  was  a  danger  rather 
in  the  nature  of  other  perils  by  sea,  which  it  was 
the  duty  of  the  master  to  encounter.  I  must  not 
omit  to  notice  one  argument  addressed  to  me 
upon  the  hypothesis  that  this  case  is  governed  by 
the  law  of  the  flag— German  law.  That  law,  it  is 
said,  entitles  the  owner  to  charge  a  portion  of  the 
expenses  incident  to  the  delajfr,  on  the  principle  of 
general  average,  upon  the  shipper,  the  master  is 
exposed  to  a  strong  temptation  to  remain  in  port 
during  a  war  of  this  kind,  certain  on  the  one  huad 
that  the  loss  would  only  partially  affeot  his  em- 
ployers, and,  on  the  other  hand,  tbiat  he  will  be  the 
^ner  by  being  employed  a  longer  time,  because 
if  he  reached  the  port  of  destination  his  employ- 
ment would  be  at  an  end  till  the  war  was  over. 
I  am  not  insensible  w  the  force  of  this  argumoit, 
but  the  only  effect  of  it  must  be  to  render  the 
court  vigilant  in  ascertaining  the  character  of  the 
danger  and  the  hondfidea  of  the  excuse.  I  must 
also  bear  in  mind  that  the  Overman  law  in  this  oaae 
does  not,  as  was  proved  to  me  in  this  case,  as  also 
in  the  case  of  the  Patria  (sup,)  forbid  Uie  master 
to  run  the  risk  of  capture  in  fulfilling  the  ennge- 
ments.  The  material  evidence  as  to  the  delay 
appears  to  be  as  follows: — On  the  2nd  Sept. 
the  correspondents  of  the  plaintiff  and  consignees 
of  the  ship  wrote  this  letter  (His  Lordahip  read 
the  letter  as  before  set  out).  To  this  the  folkmiog 
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answer  was  written:  (His  Lordship  read  the  letter 
of  19th  Oct.  from  the  plaintiff  to  Sohatte  &  Oo.) 
This  answer,  however,  did  not  arrive  at  Yalparaiso 
till  after  the  23rd  Deo.,  when  the  8(Mh  Boman 
had  sailed.  I  mast  observe,  that  in  the  letter  of 
Messrs.  Schatte&  Co.there  is  on  the  one  hand  no  sug- 
gestion that  Captain  Hack^  was  to  blame,  or  that  his 
alleged  reason  for  remaining  in  port  was  nnsap- 
portod  by  fact ;  while  on  the  other  there  is  con- 
dnsive  evidence  that  he  was  acting  nnder  the 
advice,  indeed  the  admonition,  of  his  consul  not  to 
go  to  sea,  and  in  the  case  of  The  Teuionia  (onto,  p, 
214 ;  26  L.  T.  Eep.  N.S.;  L.  Eep.  4  P.  0. 171),  the 
Privy  Gooncil,  affirming  my  judgment,  held  that 
if  a  neutral  merchant  put  his  g^ods  on  board  a 
foreign  ship  belongiog  to  a  belligerent  nation,  "  it 
cannot  be  contencM  that  the  master  is  deprived 
of  the  right  of  taking  reasonable  and  prudent  steps 
for  the  preservation  of  his  ship,  because  from  the 
accident  of  the  cargo  not  belonging  to  his  own 
nation  the  cargo  is  not  exposed  to  the  same  danger 
as  the  ship."  The  following  facts  are  clearly 
proved :  that  a  French  man-of-war  or  store  ship 
waa  always  in  the  port ;  that  there  were  several 
German  snips  in  it  waiting  there  fVom  the  first 
days  in  August  to  15th  Dec.;  that  during 
this  period  one  only  sailed,  on  the  5th 
Aug.,  for  Hamburg;  that  no  German  vessel 
left  Yalparaiso  between  the  18th  Aug.  and  the 
15th  Dec.;  that  up  to  the  13th  Nov.  French 
men-of-war  were  in  and  out  of  the  port ;  that  after 
this  time,  according  to  the  register  of  the  com- 
mercial exchange  of  Yalparaiso,  it  was  impossible 
to  discover  the  destinations  of  the  French  ships, 
which  "  were  kept  strictly  secret,"  but  that  it  ap- 
peared on  the  registry  that  thev  were  gone  on  a 
cruise  (para  cruzar) ;  that  there  had  been  captures 
made  hj  the  French  off  Peru  and  Chili ;  that  even 
after  the  12th  Dec.  French  ships  were  reported  in 
Peruvian  waters;  that  after  the  news  of  the 
Grerman  victories  arrived,  the  first  German  vessel 
left  Yalparaiso  on  the  15th  Dec.  1  think  it  is 
also  proved  that  between  the  15th  Dea  and  the 
23rd,  when  the  San  Boman  left  Yalparaiso,  the 
captain  was  guilty  of  no  nnnecessary  delay  with 
respect  either  to  the  bottomry  bond  or  to  obtaining 
theaverage  papers  necessary  for  the  protection  of  his 
employers,  and  that  even  then  his  crew  at  first 
refoaed  to  go  to  sea  through  fear  of  capture.  It 
haa  been  urged  that  in  spite  of  the  French 
omiaers,  the  Ban  Boman,  having  liberty  of  twenty- 
fonr  honrs'  start,  might  have  steamed,  with  the  aid 
of  a  tug,  out  of  the  reach  of  the  French  cruisers. 
Bnt  the  evidence  satisfies  me  that  this  course 
would  have  exposed  the  ship  to  the  greatest  pos- 
sible risk  of  capture.  There  were  French  cruisers 
without  the  port  and  a  stationary  French  store 
ship  within.  Some  communication  was  doubt- 
less kept  up  between  them.  The  evidence  shows 
that  the  preparations  of  the  San  Boman  to  be 
ready  for  sea  would  in  all  probability  have  made 
known  her  intention,  and  the  evidence  as  to  the 
usual  state  of  the  wind  aSt  that  eoast  does  not,  in 
my  judgment,  add  any  circumstances  which  would 
favour  the  escape  from  French  cruisers,  but  the 
contrary.  However  this  may  be,  I  think  the  de* 
fondant  has,  on  the  whole,  established  his  defence, 
that  he  has  exercised  "his  right  in  taking  reason- 
able and  prudent  steps  for  the  preservation  of  his 
ship,"  in  refuaiojB^  under  the  aavice  of  hia  conaul, 
and  in  all  the  oiroumatancee  of  the  case,  to  sail 
before  Dec.  23,  and  I  dismiss  the  suit  with  costs. 


May  31,  June  3,  4,  6,  and  25, 1872. 
The  Express. 

Damage  io  eargo-^War — Eieh  of  capture-^Beaaon* 
ablene$8  of  delay — Qoveming  lava — Excepted 
perili — Qerman  law — Duty  &f  traneshipment. 

By  both  Englieh  and  North  Cterman  law,  risk  of 
capture,  euch  as  to  juetify  a  master  whose  veseel 
ie  carrying  a  cargo  under  a  charty^party  and 
hWs  of  lading,  containing  the  exceptions, "  Q,ueen*B 
enemies,  Sfc,  in  putting  into  and  remaining  in 
an  intermediate  port  during  the  continuance  of 
that  risk,  need  not]amount  to  an  actual  operative 
restraint  (almost  a  blockade),  but  must  be  that 
risk  which  would  induce  a  reasonably  prudent 
man, exercising d/uJe discretion  and  fortituae,not  to 
expose  the  vessel  to  capture. 

Setnble,  that  whm'e  the  chances  of  escape  and  cap- 
ture  are  equal,  the  master  would  be  justified  tn 
remaining  in  port. 

By  a  charter-party  in  the  English  language  entered 
into  at  OoTMtantinople  between  the  master  of  a 
North  German  vessel,  and  North  Qerman  mer- 
chants there  resident,  it  was  agreed  that  the 
vessel  should  load  a  cargo,  and  proceed  theretoith 
io  Fahnouih,  Plymouth,  or  Queenstown,for  orders 
for  a  safe  port  in  tlie  United  Kingdom,  or  on  the 
Continent  between  Havre  and  ffambura,  Queen^s 
enemies,  Sfc,  excepted.  The  cargo  was  laden,  amd 
the  master  signed  bills  of  lading  in  a^ceordance 
with' the  charter-party,  also  in  the  English  lan- 
guage, but  with  an  endorsement  in  Qerman,  and 
the  cargo  was  therein  consigned  to  consignees 
resident  in  England, 

Held,  thai  the  law  to  be  applied  to  the  execution 
of  the  contra/it  was  the  Jsorth  Qerman  law,  (a) 

The  vessel  sailed,  but  her  mastt^  learning  on  his 
voyage  that  war  existed  between  France  cmd  Qer- 
many,  and  fearing  capture  hy  French  cruisers, 
put  into  Gibraltar,  During  the  war  there  wovld 
have  been  great  risk  of  capture  off  thai  port  and  off 
the  ports  of  call  if  the  vessel  had  continued  her 
voyage ;  her  master  in  consequence  remained 
thsre  until  the  end  of  the  war  (nine  months).  He 
then  sailed,  and  arriving  at  a  port  of  call  was 
ordered  to  an  Enalish  port.  The  cargo  was 
damaged  by  the  delay.  In  a  claim  by  me  con- 
signees, 

HeM,  that  by  both  English  and  North  Qerman  law 
the  master  ivasjustiflsd  in  putting  and  remaining 
in  port,  and  that  the  shipoumers  were  not  respon- 
sible for  the  damage  caused  by  the  delay. 

By  the  North  German  law,when,subsequent  to  the  com, 
mencement  of  the  voyage,  a  war  has  been  dedared- 
in  consequence  of  which  the  vessel  or  the  goods 
shipped  therein  under  the  contract  of  affreight- 
ment, or  both,  can  no  longer  be  considerea  free  or 
would  be  liahle  to  risk  of  capture,  either  party  may 
tvithdrawfrom  the  contract  without  being  liable  to 
damages.  On  such  dissolution  of  the  contract  the 
master  is  bound,  if  necessary  or  if  required,  to 

(a)  It  is  to  be  pretumed  that  the  learned  jnd^re  in  this 
oaM  meant  to  decide  that  the  (German  law  apphed  to  the 

aneetion  of  transBhipment  and  that  only,  otnerwiee  the 
ecision  would  appear  to  oonfliot  with  the  San  Boman 
{ante  p.  347),  where  it  was  held  that  the  qaeation  of 
reaaoaablenem  of  delay  was  governed  by  the  law  of  the 
plaoe  of  performance.  As  German  and  English  law  appear 
on  this  latter  point  to  be  nearly  identical,  it  is  praotioally 
immaterial  in  the  present  case  by  which  law  the  question 
was  governed.  The  real  importance  as  to  the  goTenung 
law  was  in  eo  far  ae  it  affected  the  question  of  traas- 
shipoMnt.— Ed.  r> 
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transship  and  forward  the  cargo  at  the  expense  of 
the  owner  of  cargo,  hut  he  is  not  hownd  to  part 
with  the  cargo  wnless  the  distress  freight  for  the 
part  of  the  voyage  performed  and  other  expenses 
have  been  paid  or  secured. 
Whilst  the  master  of  the  vessel  was  at  Gibraltar, 
the  consignees  required  him  to  proceed  or  to  tranS' 
ship  at  his  own  risk  and  expense.  This  the  master 
refused^  offering,  however,  to  transship  against  a 
reasonable  reduction  of  freight,  which  offer  the 
plairUiffs  wotdd  not  accept. 
Held  that,  as  the  master  was  entitled  by  the  German 
loAV  to  his  distance  freight  a/nd  expenses,  the 
demand  of  the  plaintiffs  isas  not  such  a  legal 
demcmd  tvithin  the  meaning  of  that  lanjo  as  com- 
peUed  the  master  to  transship. 
This  was  a  sait  instituted  ander  the  6th  section  of 
the  Admiralty   Court   Act    1861,  on   hehalf  of 
Messrs.    Soaramanga    and    Co.,    merchants,    of 
London,    against    the    vessel   Express   and    her 
freight,  and  her  owners  intervening,  to  recover 
damages  for  injury  sustained  to  cargo  belonging 
to  the  plaintiffs,  shipped  on  board  that  vessel,  and 
caused    by  alleged    wrought    and    unjustifiable 
delay  and  deviation  on  the  voyage  whilst  carrying 
the  oarffo.    The  Express  belonged  to  the  port  of 
Bostook,  in  the  Duchy  of  Mecklenburg,  one  of  the 
States  of  the  North  German  Confederation,  and  was 
owned  by  subjects  of  that  Confederation.   In  May 
1870,  she  was  lying  in  the  port  of  Constantinople, 
and  whilst  there  her  master  entered  into  a  charter- 
party  with  Messrs.  Schott  and  Beppen,  merchants 
at  that   place,  and  also  subjects  of  the  North 
German  Confederation.    By  that  charter  party, 
which  was  in  the  English  language,  it  was  asreed 
that  the  "  Express  North  German  flag,"  shouldpro- 
ceed  to  a  loading  place  in  the  sea  of  Azofl,  as 
ordered  at  Berdianski,  and  there  load  from  the 
factors  of  the  freighter  %  full  and  complete  cargo 
of   tallow,  wheat,   Indian    corn,   seed,  or  oth^r 
stowage  ffoods,  at  the  option  of  the  freighter,  and, 
bein^  so  loaded,  should  therewith  proceed  to  a  safe 
port  m  the  United  Kingdom,  or  to  a  safe  port  on 
the  Continent,  between  Havre   and    Hamburg, 
both  inclusive,  or  so  near  thereunto  as  she  mi$rht 
safely  get,  calling  for  orders  at  Qneenstown,  Fal- 
mouth, or  Plymouth,  at  the  master's  option,  and 
deliver  the  said  cargo  on  being  naid  freight,  as  there 
set  out»  **  the  act  of  God,  the  Queen's  enemies,  the 
restraint  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  always  excepted."   In  pur- 
suance of  this  charter-party,  the  Express  proceeded 
according  to  orders  received  at  Berdianski,  to 
Taganrog,  and  there  the  plaintiffs,  who  were  the 
factors  of  the  freighters,  shipped  upon  the  vessel  a 
cargo  of  rye  in  bulk,  and  the  master  signed  and 
delivei;ed  to  the  plaintiff  s  a  bill  of  lading  in  respect 
of  the  cargo  which  was  as  follows : 


Shipped  in  very  sood  order  and  condition  by  MeBsrs. 
Soaramanga  and  Co.  for  aooonnt  and  risk  of  whom  it 
may  oonoem,  in  aud  upon  ^e  good  ship  oalled  the 
Ewpress,  North  German  flag,  whereof  is  master  for  the 
present  voyage  William  Pretworst,  and  now  riding  at 
anohor  in  the  port  of  Taganrog,  and  boond  for  Qaeens- 
•town,  Falmouth,  or  Plymouth  for  orders,  rye  in  bulk,  say 
two  thoueand  four  hundred  and  ninety-seven  chetirerts, 
being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  the  like  good  order  and  well  conditioned 
at  a  safe  afloat  port  in  the  United  Kingdom  or  on  the 
Continent,  as  per  oharter*party  (the  act  of  God,  the 
Queen's  enemies,  fire  and  lul  and  every  other  dangers 
aAd  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  fsoever  excepted),  unto  Missrs. 


p.p.  Scanunanga  &  Go. 
D.  Manonssy. 


Soaraman^  and  Co.,  of  London,  or  to  their  assigna, 
paving  freight,  gratuity,  and  demurrage  (if  any)  for  the 
atdd  goods,  ana  all  other  conditions  as  per  charter-party* 
stipmated  in  Constantinople  the  3rd  hi  May,  1870,  with 
primage  and  average  accustomed.  In  witness  whereof 
the  master  or  purser  of  the  said  ship  hath  affirmed  to 
three  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  three  bills  being  accomplished,  the  other  two  to 
stand  void. 

Dated  in  Taganrog  15— 27th 
Jnne,  1870 

QnaUtat  and  qnantitat  nnbe- 
kant  (qnidity  and  quantity  un- 
known) 

Wm.  Fretwnrst. 

On  the  baok  of  the  bill  of  lading  there  was  a 
receipt  by  the  master  for  2(X){.  on  aooonnt  of 
freight.  The  re^t  of  the  freight  wonld  hare 
amounted  to  750Z. 

On  26th  Jnne  1870,  the  Express  set  sail  from 
Taganrog  with  the  said  cargo,  and  proceeded  on 
her  voyage,  and  on  16th  Ang.  1370,  she  cast 
anchor  off  Algesiras,  for  the  purpose  of  filling  her 
water  casks.  On  19th  Jnly,  war  had  broken  oat 
between  France  and  Germany,  and  the  master  of 
the  Express  learned  at  Algesiras  this^fact,  and 
therenpon  communicated  with  the  North  Qerman 
consul  at  Gibraltar,  and  he  received  a  reply  from 
the  consul  vraming  him  of  the  risk  of  capture  he 
would  run  if  he  proceeded  on  his  voyage,  and  ad- 
vising him  to  put  "into  Gibraltar  as  a  safer  port. 
Accordinely  the  master  on  18th  Ang.  sailed  and 
reached  Gibraltar  on  the  ;8ame  day,  and  there 
stayed  until  2nd  Feb.  1871.  On  dOth  Jan.  1871, 
the  master  learned  that  an  armistice  had  been  con- 
clnded  between  France  and  Germany,  and  there- 
upon sailed  on  2nd  Feb.  for  Falmouth,  where  she 
arrived  on  17th  Feb.,  and  having  given  notice  to 
the  charterers,  received  orders  for  London,  to 
which  port  the  Express  proceeded,  arriving  there 
on  26th  Feb.  1871.  On  28th  Feb.  the  discharge 
of  the  cargo  began,  and  it  was  completed  on  2nd 
March.  The  cargo  was  found  to  be  damaged  by 
heating,  caused  by  the  delay. 

Whilst  the  ship  lay  at  Gibraltar  from  Aug.  1870 
to  Feb.  1871,  a  long  correspondence  took  place 
between  the  master  and  Messrs.  Mosley  and  Oa, 
of  Gibraltar,  the  plaintiffs'  agents,  and  between 
Mosley  and  Go.  and  the  plaintiffs,  as  to  the  ship 
proceeding  on  its  voyage  in  spile  of  the  war,  and 
as  to  the  transshipment  and  forwarding  of  the 
cargo  in  another  vessel,  and  as  to  the  amount  of 
fireight  w  be  paid  to  the  master.  The  aubetanoe 
of  this  correspondence  will  be  found  set  out  in  the 
judgment. 

The  above  facts  were  undisputed  on  either  side. 
The  plaintiffs'  petition  after  setting  out  the  con- 
tract contained  in  the  charter-party  and  bill  of 
lading  was  as  follows : 

S.  The  Eaipress  dnly  sailed  on  her  said  voyage  with  the 
said  car|p  on  hoard,  and  in  the  coarse  of  the  said  voyag^ 
without  jostiflable  cause  or  excuse,  put  into  the  port  or 
Gibraltar.  After  the  said  vessel  had  so  put  into  the  said 
port  of  Gibraltar,  and  whilst  she  was  lying  there,  her 
master  was  requested  by  the  plaintiffs  to  proceed  on  the 
aforementioned  voyage,  and  if  he  would  not  do  so,  then 
to  transship  and  forward  the  said  car^. 

4.  The  said  master,  however,  declined  to  comnlv  with 
such  request,  and  remained  at  GibraltAr  with  nis  said 
vessel  and  the  said  cargo  on  board  of  her  for  a  very  con- 
siderable time. 

5.  By  reason  of  the  premises  the  said  master  wroog- 
fnlly  and  without  jnstmable  cause,  in  violation  of  the 
terms  of  the  said  bill  of  lading,  deviated  from  and  de- 
layed prooeedinff  on  the  voyage  m  the  sa4d  bill  of  lading 
mentioned. 
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6.  The  plaintiffB  were  Mid  are  the  owners  of  the  said 
offgo,  and  the  holders  of  the  said  bill  of  lading. 

7.  By  reason  of  iho  premises,  the  said  oargo  beoame 
and  waa  greatly  heated,  damaged,  and  depreoiated,  Mid 
the  said  cargo  was  ddivered  to  the  plaintiffs  in  a  mnoh 
worse  order  and  condition  than  it  was  shipped  in,  this 
not  being  occasioned  by  any  of  the  perils,  causes,  or 
matters  in  the  said  bill  of  lading  excepted,  and  thereby 
the  iplaintiifs  hare  sustained  irreat  loss,  and  have  been 
depnTed  of  divers  profits  wmch  they  woold  otherwise 
have  deriyed  from  the  said  cargo. 

The  defendant's  answer  set  oat  the  terms  of  the 
charter-party,  the  bill  of  lading  and  the  facts  as 
above  given,  and  then  proceeded ; — 

5.  Upon  arrlTing  at  Algesiras,  as  aforesaid,  the  master 
of  the  Mwpress  was  informed  of  the  outbreak  and  exist- 
enoe  of  the  said  war,  and  learned  that  it  would  be 
dangerous  for  the  Etspress  to  proceed  nx>Gn  her  voyage 
owing  to  the  risk  of  her  being  captured  by  Frendi 
cruisers  at  sea ;  and  on  the  18th  Aug.  1870  the  master 
of  the  Exjyresa,  as  he  lawfully  might  do  under  and  by 
virtue  of  the  laws  of  Meoklenburgh  and  of  the  said  Gon- 
fedezstion,  and  as  was  reasonable  and  proper  for  him  to 
do  under  me  circumstances  herein  set  forth,  sailed  with 
tlie  Expreea  from  Algesiras,  and  proceeded  to  and  on  the 
same  day  arrived  in  the  roadstead  of  Qibraltar,  which 
was  a  safer  and  more  sheltered  roadstead  than  that  of 
AlgMizas.  It  is  not  the  fact  that  the  master  of  the 
Bxoresa  without  justifiable  cause  and  excuse,  or  wrong- 
fully or  in»  violation  of  the  terms  of  the  said  bill  of 
laduig,  put  into  the  port  of  Gibraltar,  as  alleged  in 
the  3rd  and  5th  articles  of  the  petition. 

7.  From  the  time  of  the  arrival  of  the  Express  at  Alge- 
siras until  the  aoth  Jan.  1871,  the  said  war  con- 
tinned  to  exist,  and  during  all  such  time  the  Eapresa 
would  have  been  liable  to  risk  of  capture  if  she  had 
attempted  to  proceed  on  her  voyage,  and  during  all  such 
time  the  French  armed  nationu  cruisers  were  cruising 
off  tiie  Straits  of  Gibraltar,  and  in  the  Atlantic  Ocean, 
and  in  the  English  Channel,  and  off  the  ports  of  Cork, 
Falmouth,  and  Plymouth,  with  the  intention  of  capturing 
the  £9prs$8  and  other  North  German  vessels  ;  and  if  the 
Express  had  during  the  time  aforesaid  attempted  to  pro- 
eeM  on  her  voyage  she  would  almost  certain^  have  becm 
captured  by  some  or  one  of  such  cruisers. 

8.  It  is  not  the  fact  that  the  master  of  the  Express  un- 
justillably,  or  in  violation  of  the  said  bill  of  lading,  de- 
layed proceeding  on  his  voyage,  as  alleged  in  Art.  5  of 
the  petition.  On  the  contrary  the  said  master  was 
always  ready  and  desirous  to  proceed  from  Gibraltar  as 
soon  as  he  oould  do  so  without  being  exposed  to  risk  of 


Qy  the  law  of  the  said  North  German  Confederation 
the  matter  of  the  Ewpress  was  entitled  to  keep  her  at 
Gibraltar  whilst  she  would  have  been  liable  to  risk  of 
oi^ture  at  sea  by  reason  of  the  said  war.  and  the  said 
master  was  not,  whilst  the  said  war  and  hability  to  risk 
of  capture  continued,  under  any  obligation  to  attempt  to 
prooeed  further  upon  his  said  voyage :  and,  bv  the  said 
laWt  the  master  of  the  Express  was  not  (guilty  of  any 
breach  of  contract  or  duty  with  or  to  the  plaintiffs  in  re- 
sneot  of  his  putting  in  Gibraltar,  or  remaining  there  with 
Xha  Express  with  the  said  cargo  on  board  of  her,  or  in  re- 
spect of  not  transshipping  the  said  cargo. 

10.  The  master  of  ^e  Express  sailed  from  Gibraltar, 
vriih  the  Express^  within  a  reasonable  and  proper  time 
after  receiving  notice  of  the  termination  of  the  risk  of 
OMitore  by  reason  of  the  said  war. 

11.  On  the  17th  Feb.  1871,  the  Express  arrived  in  Fal- 
mouth harbour,  and  her  master  having  duly  given  notice 
of  hia  arrival  to  the  charterers'  agents  in  London,  on  the 
20ih  of  the  said  month,  received  orders  to  raooeed  to 
London,  and  on  the  same  day  the  Express  left  Falmouth, 
and  on  the  26th  Feb.  1871,  arrived  in  London. 

12.  On  the  28th  of  the  said  month  of  Feb.  the  discharge 
of  the  cargo  was  commenced,  and  on  the  2nd  March 
1871,  such  discharge  was  completed. 

13.  It  is  not  the  not  that  the  cargo  of  the  Express  was 
delivered  in  a  worse  order  and  condition  than  it  was  in 
when  shipped. 

14.  n  the  said  cargo  was  delivered  in  worse  order  and 
condition  than  it  was  when  shhiped,  the  deterioration 
vraa  oaased  by  the  detention  of  the  Express  at  Gibraltar, 
aa  heceliibefore  mentioned,  which  is  an  exceptive  peril 


within  the  true  intent  and  meaning  of  the  exception  of 
"  th^  Queen's  enemies,"  oontaineid  in  the  said  bill  of 
lading,  and  by  the  natiiral  condition  and  inherent  vice  of 
the  said  cargo,  and  by  one  of  such  causes. 

15.  Whilst  tiie  said  vessel  was  detained  at  Algesiras 
and  Gibraltar,  as  aforesaid,  the  master  of  the  Eamress 
used  all  due  and  proper  and  reasonable  care  and  skill,  in 
ventilatinff,  trimming,  and  otherwise  caring  for  the 
safety,  order,  and  condition  of  the  said  cargo,  and  did  all 
things  on  his  part  to  be  done,  in  taking  care  of  the  same, 
Mid  any  deterioration  or  depreciation  of  tlie  said  cargo, 
was  not  caused  by  any  neglect  or  default  of  the  said 
master,  but  was  caused  by  the  detention  of  the  said 
vessel  as  aforesaid,  or  by  the  natural  condition  Mid 
inherent  vice  of  the  said  cargo,  or  by  both  of  such  causes, 
and  by  the  law  of  North  Gkirman  Confederation,  regard 
being  had  to  the  terms  of  the  said  bill  of  lading  and 
charter-party,  neither  the  Eamressnar  her  owners,  nor 
her  said  master,  is  or  are  liable  to  damages,  in  respect  of 
the  depreciation  or  deterioration  of  the  said  cargo. 

The  plainufEs  traversed  the  defendants'  alle- 
gations of  law  and  &ot,  and  oonoluded  the 
pleadings. 

The  evidence  was  principally  directed  to  the 
risk  of  capture,  and  to  the  qnestion  of  transship- 
ment of  the  cargo  and  the  freight  to  be  paid  to 
the  master.  A  commission  was  sent  ont  to  Gib- 
raltar to  take  evidence  for  both  plaintiffs  and 
defendants.  From  the  evidence  of  Michael  Porral, 
a  member  of  the  firm  of  Thomas  Mosley  and  Co., 
agents  for  the  plaintiffs,  it  appeared  that  on  the 
arrival  of  the  Efpreaa  at  Gibraltar,  he  reqaested 
the  master  to  proceed  on  his  Toyage,  and  the 
master  proposed  to  land  the  cargo  in  Gibraltar  if 
the  whole  freight  was  paid;  that  the  master  after- 
wards proposed  a  deduction  from  the  freight,  bnt 
that  this  the  agents,  having  commnnicatod  with 
the  plaintiffs,  refused,  and  that  they  thereupon 
entered  a  protest  against  the  delay,  and  refusal 
to  transship;  that  the  master  again  offbred  to 
deduct  125Z.  from  the  freiffht,  but  alwavs  refused 
to  transship  or  forward  the  oargro;  that  other 
German  vessels  remained  at  Gibraltar  on  account 
of  the  war,  but  that  the  witness  knew  of  no  French 
cruisers  being  in  Gibraltar  Bay  during  the  war. 

The  defendant  produced  six  witnesses  for  exa- 
mination! under  the  commission — the  North  Ger- 
man Consul  at  Gibraltar,  his  clerk,  Lloyd's  agent 
at  Gibraltar,  his  clerk,  and  two  merchants.  From 
their  evidence  it  appeared  that  the  consul  wrote 
officially  to  the  master  of  the  Express,  whilst  the 
latter  was  at  Algesiras,  to  notify  to  him  the  exis- 
tence of  the  war,  and  to  tell  him  that  if  he  pro- 
ceeded he  would  be  liable  to  be  captured  by  French 
cruisers,  the  consul  being  bound  to  do  this  by 
the  instructions  of  his  Gbvemment ;  that  whilst 
the  war  lasted  five  or  six  different  French  cruisers 
were  frequently  in  and  out  of  Gibraltar  Bay,  and 
passing  through  the  Straits,  and  some  of  them 
more  tnan  once,  and  that  they  were  cruisin|p  in  the 
neighbourhood ;  that  this  fact  was  ascertamed  by 
the  consul's  clerk  and  Lloyd^s  agent's  clerk,  whose 
business  it  was  to  keep  a  look  out  for  French  men- 
of-war,  and  to  report  them,  the  one  to  the  consul 
the  other  to  Lloyd's ;  that  it  was  officially  reported 
to  the  consul  that  four  G^man  vessels  had  been 
captured  in  the  Mediterranean  by  French  cruisers, 
and  that  this  report  was  communicated  by  the 
consul  to  his  Government  and  also  to  the  master 
of  the  Express ;  that  nine  North  German  vessels 
left  Gibraltar  during  the  war,  but  that  some  of 
these  vessels  had,  as  they  came  from  French  ports, 
safe  conducts  from  the  French  GU>vernment,  four 
or  five  sailing  with  such  papers ;  that  the  German 
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masters  coald  themselres  see  the  French  oroisers 
from  the  Bay ;  that  the  Bay  was  never  free  from 
Frenoh  men-of-war  for  more  thfm  a  week  together, 
and  nsnallv  they  came  more  fireqaently. 

At  the  hearing,  witnesses  were  called  for  the 
plaintiffs,  who  stated  that  although  the^  had  fre- 
quently passed  through  the  Straits  of  Gibraltar  in 
command  of  vessels  during  the  war,  they  had  seen 
no  French  men-of-war. 

For  the  defendants  the  master  of  the  Express 
gave  evidence  to  the  effect  that  he  at  first  declined 
either  to  proceed  or  to  deliver  over  the  carg^  at 
Gibraltar,  except  on  the  payment  of  full  freight, 
and  would  not  transship  the  cargo  and  forward  it 
at  his  own  expense ;  that  on  24^h  Sept.  he  offered 
to  make  a  reduction  of  125L  from  his  freight,  and 
deliver  at  Gibraltar,  but  that  the  plaintiffs'  agents 
declined  to  accept  this  offer,  as  they  had  no  autho- 
rity ;  that  as  the  cargo,  becoming  warm,  in  spite 
of  all  precautions  to  keep  it  in  g^ood  condition,  the 
master  wrote,  offering  to  the  plaintiffs  to  transship 
as  against  a  reasonable  reduction  of  freight:  that 
the  plaintiffs  never  offered  to  pav  to  the  master  a 
distance  freight  at  Gibraltar,  but  if  they  had 
offered  it  he  would  ultimately  have  delivered  it  at 
Gibraltar;  that  if  the  full  freight  had  been  paid 
to  him,  he  would  not  have  transshipped  the 
cargo,  or  have  forwarded  it  at  the  ship's  expense ; 
that  he  remained  in  Gibraltar  because  there 
was  great  risk  of  capture  all  the  time;  that 
he  stayed  not  only  on  account  of  the  ship,  but 
also  on  account  of  the  cargo,  as  he  was  responsible 
for  it  as  well  as  for  the  ship ;  that  he  frequently 
saw  Frenoh  men-of-war  in  Gibraltar  Bay. 

Witnesses  were  also  called  for  the  defendants  to 
prove  risk  of  capture  off  the  channel  ports,  and 
they  proved  that  French  men-of-war  were  con- 
stantly cruising  in  the  channel,  aod  German  vessels 
were  often  captured  there,  and  similar  evidence 
was  given  with  regard  to  Qneenstown. 

It  was  agreed  that  the  evidence  given  by  the 
North  (German  advocate  in  the  San  Roman  {ante 
pp.  347,  250),  should  be  evidence  in  this  case  so 
tar  as  applicable. 

He  was  called  again  in  this  case,  and  gave  the 
following  additional  evidence  .- 

The  master  of  aNorih  German  ship  oarrying  a  neutral 
oargo  who  deviates  from  hie  oonrse  mm  fear  of  oaptnie 
and  enters  a  nentnd  port,  is  entitled  to  remain  there 
whilst  the  riak  lasts,  and  cannot  be  compelled  to  go  on 
even  if  the  owner  of  the  oareo  wishes  him  to  proceed. 
The  'shipowner  may  orderlthe  ship  to  stay,  or  the  master 
mi^  stay  without  an  order.  No  right  is  given  by  the 
code  to  the  owner  of  the  cargo  except  to  wiuidraw  from 
the  contract  on  payment  of  distance  freights,  and  the 
owner  of  oargo  must  pay  his  share  of  expenses  of  deten- 
tion np  to  the  time  (of  withdrawing.  The  master  must 
have  reasonable  ground  for  his  delay. 

The  sectionB  of  the  North  German  code  referred 
to  in  the  argument  and  the  judgment  will  be  found 
set  out  in  the  San  Boman  {ante  p.  851).  It  was 
agreed  that  the  arguments  in  the  San  Boman 
{awte  p.  352)  should  be  taken  as  arguments  in  the 
present  case,  so  far  as  they  were  available. 

BuU,  Q.C.  {Cohen  with  him)  for  the  plaintiffs.— 
The  delay  in  this  case  was  108  days;  there  was, 
therefore,  time  for  communication  with  owners  of 
carffo  (Grerman  Code,  Art.  504),  and,  if  German  law 
appues,  there  was  opportunity  for  either  party  to 
withdraw  from  their  contract,  on  the  plaintiffs 
paying  a  distance  freight,  but  Uie  master  refused 
for  a  longtime  to  accept  anything  but  full  freight. 
The  plaintiffs  brought  themselves  within  Art.  634, 


if  the  German  law  applies,  and  were  willing  to 
withdraw.  The  master  only  offered  to  dcSLuct 
125L,  whereas  the  two-thirds  only  of  the  distance 
was  performed,  and  the  proportionate  amount  to 
be  deducted  was  2501,  If  the  contract  was  put  an 
end  to  by  the  acts  of  the  plaintiffs  in  offering  a 
distance  freight  the  master  was  bound  to  transship 
under  Art.  630,  and  this  he  refused  to  do.  As  the 
master  refused  to  discharge  his  cargo  at  Gibraltar^ 
or  to  take  a  distance  freight,  then  the  reasons  for 
delay  must  be  narrowly  observed  (a).  The  master 
delayed  after  he  knew  that  the  cargo  was  heated, 
and  even  then  refused  distance  freight.  The 
danger  of  capture  about  Gibraltar  was  verv  slight. 
There  was  no  actual  danger,  only  a  dread  of 
capture.  We  submit  that  the  master  wes  bound 
by  German  law  to  have  transshipped,  and  by  Eng- 
lish law  he  should,  as  a  reasonable  man,  either 
have  proceeded  or  have  transshipped.  He  was 
not  entitled  to  keep  the  cargo  on  board  the  ship 
in  part.  English  law  should  govern  this  oontrmct 
for  the  reasons  stated  in  the  Sa/n  Boman  {ante  p. 
352). 

MUward  Q.C.  {Clarkson  with  him),  from  the 
defendants. — If  either  party  withdraws  from  the 
contract  under  Art.  634,  all  the  master  need  do  to 
earn  pro  raid  freight  is  to  put  the  goods  ashore. 
He  need  not  transship,  save  at  the  owner's  expense. 
We  submit  that  the  Grerman  law  applies  to  this 
contract.  This  was  a  Gterman  ship,  German 
master,  and  the  charter  was  entered  into  at 
Constantinople,  between  German  subjects,  and 
although  the  bill  of  lading  is  in  English,  that 
portion  of  it  written  by  the  master  is  in  German. 
There  is  nothing  especially  English  in  the  oontraot; 
except  that  the  ship  is  to  call  at  Falmouth,  &g., 
foi  orders.  As  to  might  and  transshipment  the 
only  definite  proposition  that  was  made  to  the 
master  was,  that  he  should  transship  at  his  own 
expense.  The  master,  on  the  other  hand,  offered 
to  deliver  the  goods  at  Gibraltar,  oh  payment  of 
a  reasonable  amount  of  freight,  and  that  must  be 
considered  as  an  offer  to  take  f)ro  rata  freight  or 
reasonable  distance  freight  He  was  not  bound  to 
part  with  the  goods  without  payment  of  such 
freight :  (Art  634)  As  to  risk  of  capture,  there 
was  actual  danger,  and  the  apprehension  of  the 
master  was  so  reasonable  as  to  justify  delay. 
More  than  a  week  did  not  elapse  without  a  French 
man-of-war  being  in  Gibraltar  Bay,  and  there  were 
more  passing  through  the  Straits,  and  there  were 
aotuidly  captures  in  the  vicinity  of  that  port  The 
Lcmdufiirster  (see  note  to  the  fifoti  Boman  aaUe  p. 
350)  remained  in  Gibraltar  till  the  end  of  the  war, 
and  the  court  at  Hamburg,  held  that  she  was  justi- 
fied in  so  doing,  there  being  a  substantial  peril. 
There  was  also  danger  in  the  English  Channel.  If 
there  was  snob  risk  as  made  it  right  for  the  master 
to  stay  a  week,  then,  so  long  as  the  risk  remained 
the  same,  the  master  was  entitled  to  stay  in  port 
any  length  of  time.    [Sir  B.  Philldcohs.— The 

(a)  Bu^  here  applied  for  leave  to  amend  the  pleading 
by  insertine  words,  so  as  to  raise  the  issue  whetner  dk- 
tance  freight  had  been  offered  and  refused,  and  to  charge 
a  breach  of  contract  or  breach  of  dnty  on  the  part  of  the 
master  in  refusing  to  deUver  the  cargo  to  the  owners  at 
Gibraltar,  except  on  payment  of  full  freight  or  an  exces- 
sive amoont  of  distance  freight  The  oonrt  refused  to 
amend,  intimating  that  the  plaintiffB  could  only  use  ibe 
evidence  as  to  the  refusal  to  deliver,  except  on  payment 
of  full  freight  or  excessive  distance  nsight,  as  tencBng  to 
show  unreasonableness  of  delay.     ^^ 
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risk  most  beabaolately  imminent,  and  so  great  as 
to  indaoe  a  reasonable  man  to  delay.]  In  past 
wars  where  England  was  a  belligerent,  it  was  on- 
lawful  for  ships  to  sail  without  oonvoy  (38  Qeo.  3 
c  76 ;  A.  D.  1798 ;  43  Geo.  3  o.  57).  These  enact- 
ments were  passed  to  prevent  merchantmen  ^ving 
the  enemies  of  the  country  the  chance  of  enriching 
themselves  by  captnre. 

Abbott  on  Shippiog.  Fart  IV.  o.  5,  p.  356.  (Amerioan 

editioii.) ; 
Valin  OrdoDnanoe  de  la  Marine.     Vol.  I.,  Liv.  ni., 

Tit  4.  Art  5,  p.  691; 

This  accounts  for  there  being  no  cases  of  this 
nature  arising  out  of  the  earlier  wars,  as  it  was 
illegal  to  sail  without  protection.  The  Grerman 
code  has  attempted  to  carry  out  this  same  purpose 
by  making  vessels  stay  in  port  during  risk  of 
capture. 

BuiU  Q.C.  in  reply. — I  submit  that  to  justify 
delay  there  must  be  an  actual  operative  restraint 
almost  approaching  to  a  blockade.  If  the  chances 
of  escape  and  of  capture  are  equal,  a  master  woold 
he  bound  to  proceed.  It  has  never  been  decided 
that  mere  risk  of  capture  justifies  delay,  as  seems 
to  be  the  opinion  of  the  German  masters.  No  donht 
the  master  acted  with  bond  fides ;  but  it  must  be 
remembered  that  he  is  of  opinion  that  he  might 
stay  as  long  as  he  liked  whilst  making  the  cargo 
pay  a  large  portion  of  the  expense  as  average. 
Would  he  have  stayed  at  all  if  he  had  supposed 
that  he  must  bear  the  expense  P  It  was  for  his 
interest,  in  his  view  of  the  law,  to  remain  in  port 
half  wav,  as,  by  proceeding  to  his  port  of  dischai^e 
be  would  have  had  no  further  claim  for  expenses  of 
delay  against  the  cargo,  and  would  have  lost  em- 
pbyment  till  the  end  of  the  wmt.  Beasonable 
apprehension  of  danger  is  not  a  sufficient  excuse 
for  delay;  there  must  be  such  actual  duiger  as 
would  operate  upon  the  mind  of  a  reasonable 
man.  There  is  hexe  a  contract,  and  the  defendants 
are  bound  to  perform  or  to  show  excuse.  Tne 
German  law,  unlike  the  old  convoy  Acts,  imposes 
no  penalty  on  masters  pi-oceeding  to  sea  without 
convoy,  and,  therefore,  does  not  make  it  illegaL 
Those  Acts  were  probably  passed  because  the 
Legislature  considered  that  without  enactment, 
masters  were  bound  to  proceed  under  the  bills  of 
lading  in  ordinary  use. 

June  26.— Sir  R.  Fhiluhokx.— This  is  a  suit 
instituted  under  the  6th  section  of  the  Admiralty 
Court  Act  1861,  by  Messrs.  Soaramanga  and  Go., 
merohants,  owners  of  the  cargo,  and  holders  of 
the  bill  of  ladiuff,  against  the  foreign  vessel  Ex» 
preMf  for  a  breacn  of  contract  or  duty  in  respect 
of  the  carriage  of  that  cargo.  In  the  month  of 
May  1870,  acharter-party  was  entered  into  between 
the  master  of  the  Esopress  and  certain  merchants 
of  €k>nstantinople.  In  pursuance  of  this  charter- 
party  the  Ewpresa  sailed  to  Taganrog,  and  took  on 
txiard  a  cargo  of  rye  upon  the  terms  of  a  bill  of 
lad^ig  which  was  as  follows :  (His  Lordship  here 
mad  the  bill  of  lading  as  above  set  out)  In  this 
came  the  ship  was  German,  her  master  was  German, 
she  was  lying  at  Gonstantinople,  her  charterers 
were  Crerman,  her  charter-partv  was  in  English, 
the  bill  of  lading  was  in  English  with  a  proviso  in 
German.  She  took  on  board  her  cargo  at  Tagan- 
rog ;  her  charter-p^rty  provided  for  a  delivery  at 
a  safe  port  in  the  United  Kingdom,  or  on  the  con- 
tiiiMit  between  Havre  or  Hamburg,  Her  port  of 
oall  in  fiMst  was  Ealmouth.  I  thmk  in  these  cir- 
cmnfltanoes  the  law  to  be  applied  to  the  execution 


of  the  contract  is  German,  though  in  this  as  in  the 
case  of  the  Ban  Boman  {arUe  p.  347),  with  the  ex- 
ception of  the  question  of  transshipment  the  prin- 
ciples of  the  English  and  of  the  German  law  would 
be  pretty  much  the  same.  On  the  30th  June 
1820  the  Eamress  sailed  from  Taganrog.  On  the 
16th  Aug.  sue  anchored  off  Algesiras,  there  she 
was  informed  of  the  war  which  had  broken  out 
between  France  and  Germany,  and  on  the  18th 
Aug.  she  arrived  at  Gibraltar.  On  the  30th 
Jan.  1871,  the  news  of  the  armistice  reached 
her.  On  the  "^nd  Feb.  she  left  Gibraltar.  On 
the  17th  she  arrived  at  Falmouth;  there  she 
received  orders  to  go  to  London,  where  she 
arrived  on  the  26th.  On  the  28th  she  began 
to  discharge  her  cargo :  and  on  the  2nd  of  March 
the  disohfu>ge  was  completed.  The  questions  to 
be  determined  by  the  court  are — first,  whether  the 
master  was  justified  in  putting  into  Gibraltar  P 
secondly,  whether  he  was  justified  in  remaining 
there  P  thirdly,  whether  he  was  bound  to  trans- 
ship and  forward  the  cargo  P  The  burthen  of 
proving  theaffirmative  of  the  two  first  propositions, 
and  of  the  negative  of  the  third  lies  upon  the  de- 
fendants. I  am  of  opinion  that  the  fair  result  of 
the  evidence  is  that  tne  EwpreaB  would  have  run 
great  risk  of  capture  if  she  had  left  Gibraltar  at 
an  earlier  period  than  she  did  leave  it.  I  do  not 
assent  to  the  proposition,  that  if  the  chances  of 
capture  and  escape  were  equal  the  master  was 
bound  to  proceed,  but  I  think  the  former  pre- 
ponderatea.  It  was  contended  that  there  would 
be  what  was  called  "  an  actual  operative  restraint." 
This  would  seem  to  indicate  that  nothing  short  of 
a  blockade  would  justify  the  delay  of  the  vessel  to 
sail.  I  am  not  of  this  opinion ;  I  think  a  reason- 
ably prudent  man,  exercising  due  discretion  and 
fortitude,  would  not  have  sailed,  thereby  exposing 
bis  ship  to  captnre  at  this  time.  I  am  of  opinion 
that  the  master  was  justified  in  putting  into 
Gibraltar,  and  remaining  there  till  the  2nd 
Feb.  The  question  as  to  his  duty  to  transship 
remams  to  be  considered.  This  is  a  duty  which, 
I  may  observe,  is  set  forth  in  the  plaintiff's  peti- 
tion, but  which  only  could  arise  under  the  German 
law.  [His  Lordship  here  read  Article  634  of  the 
North  German  Code  (see  The  Scm  Roman,  a/nte, 
p.  352).]  The  most  important  evidence  upon  this 
point  appears  to  me  to  be  contained  in  the  corre- 
spondenoe  between  Messrs.  Soaramanga  and  Ca, 
and  their  agents,  Mosley  and  Co.,  at  Gibraltar. 
The  first  letter  is  from  Mosley  and  Co.  on  the  17th 
Aug.,  in  whidi  they  announce  the  arrival  of  the 
Express  at  Algesiras,  that  the  writer  has  had  an 
interview  with  the  Prussian  Consul  at  Gibraltar, 
who  told  him,  **  that  he  was  going  to  take  upon 
himself  to  order  the  captain,  through  the  Prussian 
vice  consul  at  Algesiras,  not  to  proceed."  The 
answer  to  this  is  on  the  22nd  Aug.,  in  these 
words :  "  In  reply  to  this,  we  beg  to  say  that  the 
captain  is  bound  to  proceed,  but  if  he  desires  to 
transship  cargo  at  nis  risk  and  expense  for 
United  Kingdom  or  Continent  orders,  or  fpr 
Amsterdam  direct,  we  are  willing  to  allow  him 
to  do  BO  by  first-class  vessel  or  steamer."  On  the 
26th  Mosley  and  Co.  write  that  the  captain  says 
"*  he  cannot  proceed  because  of  their  being  at  a 
short  distance  from  this  port  French  privateers, 
he  would  expose  both  the  vessel  and  cargo,  and . 
that  unless  the  *whole  freight  was  paid  to  him  and 
under  the  due  formalities  with  reference  to  his 
charter-party,  he  would  not  transship  cargo  under 
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the  onfaTonrable  oonditions  as  proposed  by  yoa." 
On  the  8rd  Sept.  they  write  that,  naving  remoo* 
strated  with  the  captain  for  asking  the  whole 
freight,  he  said  *'he  was  prepared  to  make  an 
equitable  deduotion "— 2002.  oat  of  7501.;  bat 
they  said  "  they  had  no  authority  to  enter  into  any 
arrangements  of  this  kind."  On  the  10th  Sei>t. 
Scaramanga  and  Go.  write  that  if  the  captain 
would  pay  the  charges  of  transshipment  to  Amster- 
dam or  Rotterdam,  '*  we  should  be  disposed  to 
accept  Gibraltar  as  port  of  discharge  and  pay 
balance  of  freight  due  to  him."  On  the  12th 
Sept.,  the  captain,  through  his  agent,  assures 
Mosley  and  Co.,  that  "  he  will  continue  his  voyage 
as  soon  as  he  can  do  so  in  safety."  On  the  17th 
Sept.  the  cargo  is  surveyed  and  declared  to  be  "  in 
most  excellent  condition."  On  the  24th  Mosley  and 
Co.  write  that  they  cannot  find  a  sailing  yeesel 
for  the  purpose  of  transshipment ;  they  add :  "  We 
had  an  interview  with  tne  captain  and  endea- 
,  Youred  to  persuade  him  to  accept  what  you  pro- 
pose. He  told  us  that  the  only  thing  he  could  do 
IS  to  make  a  deduction  of  125L  from  the  total 
freight;"  and  added  that  he  was  more  liberal 
than  another  Qerman  captain  had  been  in  like 
circumstances.  On  the  30th  Sept.  Scaramanga 
and  Co.  wrote  that  they  were  not  "  disposed  to 
modify  "  their  proposition.  On  the  2lBt  Oct.  the 
captain  wrote  to  Mosley  and  Co.  that  the  cargo 
was  becoming  warm,  and  that  he  wished  to  know 
whether  they  "  would  be  inclined  to  transship  the 
cargo  into  another  yessel  here  against  a  reasonable 
reduction  of  freight."  Mosley  and  Co.  replied  that 
they  had  no  other  offei*  to  make  than  that 
which  they  had  already  proposed ;  they  informed 
Scaramanga  and  Co.  that  they  had  made  this 
reply.  On  the  4th  Nov.  Scaramanga  and  Co., 
wrote  that  the  captain's  letters  '*  do  not  call  for 
any  special  reply,  as  he  makes  no  definite  pro- 
posal therein,"  and  said  that  by  making  no  offer 
themselves  they  would  **  probably  be  in  a  better 
position  ultimately  to  deal  with  him  for  loss  arisiog 
out  of  his  an waran  table  conduct  in  remaining  in 
port."  On  the  24th  I^ov.  they  wrote  that  they 
should  be  willing  to  entertain  any  proposal  emana- 
ting horn  the  captain.  On  the  4th  Feb.  Mosley 
and  Co.  wrote  that  the  captain  had  sailed,  and  on 
the  ilth  that "  all  the  Germans  that  were  lying 
here  have  now  disappeared."  I  am  of  opinion  that 
the  only  definite  proposal  made  by  Scaramanga 
and  Co.  to  the  captain  was  that  he  should  transship 
at  his  own  cost  and  expense ;  and  that  they  were 
not  authorised  by  the  German  code  to  make  such 
a  demand .  I  therefore  pronounce  that  the  defence 
is  successful,  both  upon  the  ground  of  the  devia- 
tion and  delay  being  caused  by  a  reasonable  appre- 
hension of  capture,  and  upon  the  ground  that  no 
legal  demand,  in  the  sense  of  the  artide  of  the 
code  for  transshipment,  was  made  to  the  captain. 
I  dismiss  the  suit  with  costs. 

Solicitors  for  the  plaintiffs,  ThomaataidHoUams. 

Solicitors  for  the  defendants,  Clarkson,  Son,  and 
QremweU, 

June  Hand  IS.  and  July  16, 1872. 
Caboo  e»  Aroos. 
The  Hbwbons. 
OowUy  Otmrtd^AdmiraUy  juri§dictum—LimUa» 
Hon  io  eoBisHng   jurisdieUon — OorutrucUon   of 
HahUet^OowUy  OowrU  AdmircLUy  JisrisdicUon 
Acta  (31  ^32  Vict,  c  71 ;  32  #•  33  Vict.  c. 61). 


The  High  Oourt  of  AdmimUy  voiU  not  give  a  de- 
cision fji^on  the  construction  of  a  staJbUe  whick 
would  he  in  direct  conflict  vnth  the  decision  of  a 
court  of  common  law,  although  not  a>greeing  with 
(hat  decision. 
The  Oounty  Courts  AdnUraiiy  Jurisdiction  Ads,  in 
giving  jurisdiciionto  the  County  Courts  in  certain 
admiraUy  and  maritime  causes,  gvoe  onip  suck 
jurisdiction,  limited  in   amount,  as  is   already 
possessed  by  the  High  Court  of  AdmiraUy.  Simp- 
son V.  Blues  (ante,  p.  326,  C.  (P.)  foOotoed,  but 
doubted. 
These   two   cases   were   appeals    from    County 
Courts,  and  the  question  m  each  being  almost 
identical  only  one  judgment  was  delivered. 

Caboo  e»  Abgob. 
This  was  an  appeal  from  a  j  advent  of  the  City 
of  London  Court  (Admiralty  jurisdiction),    The 
cause  was  instituted  in  that  court  in  rem  by  tibe 
following  prsdcipe : 

We,  Gattams,  Jeha.  and  Gattams,  attomeys,  hereby 
institute  a  enit  for  freif ht,  demurrage,  and  expenses  on 
behalf  of  Jnles  Gandet,  of  No.  78,  Lower  Eait  Smithfield, 
owner  of  the  steainthip  or  vesael  ArgoSy  against  147 
banela  of  petroleum  lately  shipped  on  board  the  steam- 
ship Argoa  by  W.  Horner,  bnt  now  laying  at  Plaiatow 
Wharf,  Plaistow,  in  the  oonnty  of  Essex,  owner  or  owners 
unknown,  in  the  sum  of  2001.,  and  we  oonsent  that  all  in- 
struments and  documents  in  the  said  suife  may  be  left  for 
us  at  No.  83,  Mark  Lsne,  in  the  citj  of  London. 

Dated  this  28th  Dec.  1370. 

An  appearance  was  entered  in  the  suit  on  behalf 
of  Walter  Horner  Brown,  the  owner  of  the  goods, 
on  the  81st  Dec.  1870,  and  bail  was  subsequently 
given. 

The  Argos  was  a  steamer  trading  between  the 
port  of  London  and  the  port  of  Havre,  in  France, 
and  the  petroleum  had  been  shipped  on  board  hor 
to  be  carried  to  Havre  under  a  bill  of  lading  signed 
by  the  master,  by  which  it  was  agreed  that  the 
goods,  being  in  good  order  and  oondition,  should 
be  delivered  in  like  order  and  condition  at  Havre, 
the  act  of  Gkxl,  the  Queen's  enemies,  fire,  and  aU 
other  dangers  and  accidents  of  the  seas,  rivers, 
machinery,  boilers,  steam,  and  steam  navigation 
excepted  on  payment  of  freiirht  as  agreed,  demnr- 
n^  to  be  paid  if  the  goods  were  not  taken  oot 
within  twenty-four  hours  after  arrival.  The  Araos 
arrived  at  Havre,  but  the  port  authorities  refused  to 
allow  her  to  approach  the  quay,  the  usual  landing 
place,  with  the  petroleum  on  board,  as  there  were 
so  many  munitions  of  war  lying  about  that  it  was 
dangerous;  it  was  during  the  Franco-Prussian 
war,  and  the  Prussians  were  in  the  neighbourhood. 
After  various  unsuccessful  attempts  to  get  per- 
mission to  land  the  goods  at  neighboaring  porta, 
the  master  was  compelled  by  the  authorises  to 
discharge  the  petroleum  into  a  lighter  in  the  outer 
harbour.  This  he  did,  and  was  then  allowed  to 
disdiarge  the  remainder  of  his  cargo  at  the  quay. 
When  his  homeward  cargo  was  shipped,  he  was 
compelled  to  reship  the  petroleum  and  convey  it 
back  to  London,  as  the  authorities  would  not  allow 
it  to  remain  in  Havre.  On  arrival  of  the  ship  in 
London  the  owners  claimed  the  freight,  demunage, 
and  expenses  incurred,  but  this  the  appellant  re- 
ftised  to  pay  on  the  ground  that  the  cargo  waa  not 
delivered.  This  suit  was  thereupon  instituted, 
and  resulted  in  a  decree  for  the  respondent  (the 
plaintiff),  from  which  decree  the  appellant  (the 
defendant)  now  appealed: 

No  objection  was  taken  to  the  jurisdiotion  in  the 
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Oity  of  London  Gonii^  bnt  after  the  case  had  been 
argaed  on  appeal  on  its  merits  in  the  Admiralty 
Court,  the  Goart  of  Common  Pleas,  in  Simpson  y. 
Blues  (ante,  p.  326;  26  L.  T.  Rep.  N.  S.  697), 
decided  (on  8th  May  1872)  that  under  the  County 
Gonrts  Admiralty  Jarisdiction  Act  1868  (31  &  32 
Vict.  c.  71),  and  the  Amendment  Act  1869  (32  & 
33  Yiot.  c.  51),  the  County  Courts  having  ad- 
miralty jurisdiction  had  only  snch  jurisdiction  as 
was  already  possessed  by  the  Admiralty  Court, 
and  that  those  Acta  did  not  confer  a  more  exten- 
aive  jurisdiction,  and  a  prohibition  was  granted 
restraining  the  Liverpool  County  Court  from  pro- 
ceeding iu  a  canse  over  which  the  Court  of  Ad- 
miralty would  have  had  no  jurisdiction.  The 
learned  judge  of  the  Admiralty  Court  thereupon 
ordered  this  case  to  be  argued  upon  the  question 
of  jurbdiction,  as  upon  the  facts  shown  it  was  a 
cause  over  which  he  would  have  no  origiual  juris- 
diction, under  the  Admiralty  Court  Act  1861 
(24  Vict.  c.  10,  sect.  6),  nor  in  virtue  of  his  ordinary 
jurisdiction.     The  case  now  came  on  for  argu- 


(a)  The  seotiona  of  the  statates  referred  to  are  as  follow : 
Admiralty  Court  Aot,  1861,  sect.  6.— The  High  Court  of 
Admixalty  shall  have  joriediotion  over  any  olaim  by  the 
owner  or  eoosigiiee  or  assignee  of  any  bill  of  lading,  of 
any  goods  carried  into  any  port  in  England  or  Wales  in 
any  ship,  for  danu^  done  to  the  goods  or  any  part 
thereof  by  the  negugence  or  misoonanot  of  or  for  any 
breaoh  of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  is  shown  to 
the  satisfaetian  of  the  court  that  at  the  time  of  the  insti- 
tutioa  of  the  cause  any  owner  or  part  owner  of  the  ship 
is  domiciled  in  England  or  Wales. 

The  marginal  note  to  this  section  is  :—'*  As  to  claims 
lor  damage  to  cargo  imported." 

The  County  Courts  Admiralty  Jurisdietion  Act  1868, 
"  An  Act  for  conferring  Admirally  Jurisdiotion  on  the 
County  Courts":— 

Scot.  3.  Any  County  Court  having  Admiralty  juris- 
diotioii  shall  have  jurisdiction,  and  all  powers  and 
aaihorities  relating  thereto,  to  try  and  detormine,  sub- 
jeet  and  according  to  the  provisions  of  this  Act,  the 
foUowfaig  causes  (m  this  Act  referred  to  as  Admiralty 
eaases): 

(2)  As  to  aov  daim  for  towage,  necessaries,  or  wages, 
any  cause  in  which  the  amount  claimed  does  not  exceed 
one  hundred  and  fifty  pounds : 

go  As  to  any  claim  for  damage  to  cargo,  or  damage  by 
oQUisioQ ;  any  cause  in  which  the  amount  claimed  does 
not  ezoeed  three  hundred  pounds. 

Sect.  7.  If  during  the  progress  of  an  admiralty  cause 
in  a  County  Court  it  uppears  to  the  court  that  the  subject 
matter  exceeds  the  limit  in  respect  of  amount  of  the 
admiralty  jurisdiction  of  the  court,  the  validity  of  any 
otder  or  decree  theretofore  made  by  the  court  shall  not 
be  theiel^  affected ,  but  (unless  the  parties  agree  by  a 
msmoraaoum  signed  by  them  or  their  attorneys  or  agents. 
that  the  court  shall  retain  jurisdiction),  the  court  shall 
by  order  transfer  the  cause  to  the  High  Court  of  Admi- 
ralty;  but  that  court  may,  nevertheless,  if  the  judge  of 
that  eourt  in  any  case  tmnks  fit,  order  that  the  cause 
shall  be  prosecuted  in  the  County  Court  in  which  it  was 
commenced,  and  it  shall  be  prosecuted  accordingly. 

Sect.  26.  An  appeal  may  be  made  to  the  High  Court 
of  Admiralty  of  £Sigland  from  a  final  decree  or  order  of 
a  County  Court  in  an  admiralty  cause,  and,  by  permission 
of  the  Judge  of  the  County  Court,  from  any  interlocutory 
desree  or  order  therein,  on  seounty  for  costs  being  first 
given,  and  subject  to  such  other  provisions  as  general 
esdars  shall  direct. 

The  County  Courts  Admiralty  Jurisdiotion  Amendment 
Act  1869,  *'  An  Act  to  amend  the  Counl^  Courts  (Ad- 
miralty Jurisdiction)  Act  1868,  and  to  give  lurisdiotion  in 
eertsin  maritime  causes." 

Beet.  1«  This  Aet  may  be  dted  as  the  County  Courts 
Admiralty  Jurisdiction  Act  Amendment  Act  1869,  and 
shaU  be  read  and  interpreted  as  one  Act  with  the  County 
Courts  Adauratty  Jurisdiotion  Act  1868. 


June  11th, — Milward,  Q.C.  for  the  respondents. — 
I  submit  that  in  sect  2  of  the  County  Courts  Ad- 
miralty Jurisdiction  Amendment  Act  1869  "  use  " 
means  ** demise,"  and  "hire"  means  "charter." 
Any  agreement  for  the  employment  of  a  ship  falls 
within  those  words,  and  they  relate  to  a  jurisdic* 
tion  which  the  Admiralty  Court  does  not  origi- 
nally possess.  It  is  of  advantage  that  local 
tribunals  should  have  a  jurisdiction  which  can  be 
speedily  exercised  over  ships  which  are  likely  to 
depart  at  once.  It  is  submitted  that  power  ^iven 
by  the  Act  is  not  oonfineil  to  the  original  junsdic- 
tion  of  the  Admiralty  Court.  If  it  were  so,  then 
the  Act  would  give  no  more  than  that  already 
given  by  the  County  Courts  Admiralty  Jurisdic- 
tion Act  1868  (31  &  32  Yict.  o.  71),  whereas  the 
second  Act  is  "An  Act  to  amend  the  County 
Courts  Admiralty  Jurisdiotion  Act  1868,  and  to 
give  jurisdiction  in  certain  maritime  causes." 
Under  the  first  Act  the  County  Courts  had  already 
the  same  jurisdiction  as  the  Admiralty  Court, 
only  being  limited  in  amount.  Simpson  v.  Blues 
(26  L.  T.  Bep.  N.  S.  697)  assumes  without  founda- 
tion that  the  object  of  these  statutes  was  "to  dis- 
tribute the  existing  Admiralty  jurisdiction."  One 
ground  of  that  judgment  is  that  lioldiog  the 
County  Ooprt  to  have  this  jurisdiction  would 
have  the  effect  of  indirectly  enlarging  the  jurisdic- 
tion of  this  court,  with  which  the  Legislatuie  did 
not  profess  to  deal.  It  should  be  remembered, 
however,  that  the  only  effect  of  these  Acts  is  to 
give  an  appeal  to  this  court,  and  there  must  be  an 
appeal  to  some  court,  and  why  not  here  P  Even  the 
transferring  suits  under  sect.  6  of  tbe  first  Act  is 
only  another  form  of  appeal.  If  the  County  Court 
have  the  original  jurisdiction  on  their  Admiralty 
side,  the  appeal  would  naturally  be  here.  The 
words  of  the  Act  are  large  enough  to  give  an  ex- 
tended jurisdiction.  [Sir  R.  Philumorb. — There 
was  formerly  an  appeal  to  this  oourt  from  the 
Vice- Admiralty  Courts  in  revenue  oases,  although 
there  was  no  original  jurisdiction  here.]  Causes 
of  this  nature  are  intended  by  the  Act  d!  1869  to 
be  Admiralty  causes,  and  as  the  two  Acts  are  to  be 
read  as  one,  an  appeal  lies  to  this  court  under  sect. 
26  of  the  Act  of  1868.  The  argument  in  Simpson 
y.  Blues  is,  that  because  an  appeal  is  given  under 
sect.  2  of  tbe  Act  of  1869  to  this  court,  a  construc- 
tion, different  from  their  usual  meaning,  must  be 
put  upon  the  words  "use  and  hire  of  a  ship." 
The  power  to  bring  up  a  case  by  certioraH  will 
not  give  the  court  so  doing  original  jurisdiction, 
and  yet  it  may  hear  and  determine  the  case.  If 
the  oonstruction  put  upon  sect.  2  of  the  Act  of 

Seot  2.  Any  County  Court  appointed  or  to  be  ap- 
pointed  to  have  admiralty  junsdiotion,  shall  have  juris- 
diotion, and  all  powers  and  authorities  relating  thereto, 
to  try  and  determine  the  following  causes :  (1)  As  to 
any  olaim  arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the 
carriage  of  goods  in  any  ship,  also  as  to  any  olsim  in 
tort  in  respeot  of  goods  carried  in  anv  ship,  provided 
the  amount  claimed  does  not  exceed  SOOf. 

Seot.  3.  The  Jurisdiotion  conferred  bj  this  Aot,  and 
by  the  County  Courts  Admiralty  Jurisdiction.  Aot  1868, 
may  be  exercised  either  by  proceedings  ia  rem,  or  by 
proceedings  in  personam. 

Seot.  5.  In  any  admiralty  or  maritime  cause  tiie 
judge  may,  if  he  think  fit,  or  on  the  request  of  either 
party,  be  assisted  hv  two  mercantile  assessors ;  and  all 
the  provisions  of  the  County  Courts  Admiralty  Juris- 
diotion Aot  1868,  with  reference  to  nautical  assessors, 
shall  apply  to  the  appointment,  approval,  summoning, 
and  remunsn^km  of  such  meroantiie  assessors.  t 
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1869  by  the  Oommon  Pleas  is  right,  then  no 
addition  is  made  to  the  jorisdiotion  ot  the  County 
Oonrts  by  that  section,  as  those  courts  already 
possessed  all  the  admiralty  jurisdiction  in  these 
matters  by  sect.  3  sub-sect.  4  of  the  Act  of  1868. 
There  are  no  words  in  either  statute  which  profess 
to  give  only  a  part  of  the  existing  Admiralty 
jurisdiction. 

Oainsford  Bruce  on  the  same  side.— The  acb  of 
1869  must  be  considered  to  have  extended  the 
jurisdiction  to  some  extent.  By  the  act  of  1868 
sect.  3,  the  County  Courts  had  jurisdiction  over 
claims  for  damage  to  cargo,  and  that  jurisdiction 
must  be  considered  by  analogy  drawn  from  the 
decisions  on  the  other  parts  of  the  same  section 
to  have  been  the  same  as  the  Admiralty  Court 
possessed : 

Everard  v.  Kettdallt  22  L.  T.  Bep.  N.  S.  406 ;  L.  Bep. 

5  G.  P.  428 ;  3  Mar.  Law  Gas.  O.  S.  391 ; 

The  Dow8»,  22  L.  T.  Bep.  N.  S.  627 ;  L.  Biep.  3  Adm. 

6  Eoo.  135 ;  3  Mar.  Law  Cas.  O.  S.  424. 

If  the  second  Act  only  gave  the  same  juris- 
diction it  would  be  unnecessary,  and,  as  it  can- 
not be  supposed  that  the  Legislature  passed  a 
useless  Act,  it  must  be  taken  to  extend  the  juris- 
diction. The  name  given  to  the  causes  in  the 
first  Act  is  "  admiralty  causes,"  in  the  second 
"  maritime  causes."  Then  by  sect.  5  the  Act  of 
J 869,  "in  any  admiralty  or  maritime  cause,  the 
judge  may  be  assisted  by  two  mercantile  assessors." 
By  sect.  3,  "the  jurisdiction  conferred  by  this 
Act  apd  by  the  County  Courts  Admiralty  Juris- 
diction Act  1868  mapr  be  exercised  either  by  pro- 
ceedings in  rem  or  %n personam"  These  sections 
clearly  indicate  two  jurisdictions,  one  given  by  the 
first,  and  anotJier  by  the  second  Act.  ^  The  whole 
soope  of  the  Act  is  to  extend  the  jurisdiction  as 
shown  by  sect.  4,  which  i^ives  jurisdiction  oyer 
all  daims  for  damage  to  ships  whether  by  collision 
or  otherwise. 

The  AdmirdUy  Advocate  (Dr.  Deane^  Q.C., 
Murphy  with  him)  for  the  appellants. — ^In  every 
case  where  these  questions  have  been  raised  it  has 
been  held  by  the  common  law  courts  that  the  words 
of  these  Acts,  though  lar^e,  must  be  construed  with 
reference  to  the  existing  jurisdiction.  In  Simpson 
V.  Blues  (sup,)  it  is  said  that "  we  ought  not  so  to 
construe  the  words  of  these  County  Courts  Acts  so 
as  to  create  this  large,  novel,  and  inconvenient 
jurisdiction,  when  we  find  from  the  context  that 
the  general  intention  was  only  to  distribute  the 
existmff  admiralty  jurisdiction.  This  course  was 
adopted  in  pievious  cases. 

Bverard  v.  KendaU  (sup*) 

The  Dowse  («up.) 
The  vice-admiralty  courts  had  original  jurisdic- 
tion of  an  undoubted  character  in  revenue  ques- 
tions, and  the  appeal  lay  here  from  them,  but  in 
this  case  it  is  the  original  jurisdiction  of  the  County 
Courts  that  is  disputed,  npt  the  appellate  jurisdic- 
tion only.  The  8L  Cloud  (Br.  &  Lush.  4 ;  8  L.  T. 
Bep.N.  S.  54;  1  Mar.  Law  Cas.  O.  S.  309)  decided 
that  the  claim  bv  an  assignee  under  the  Admi- 
ralty Court  Act  1861  must  be  a  claim  such  as  oould 
be  made  before  the  passing  of  that  Act,  although 
Uie  words  were  wide  enough  to  cover  any  claim. 
This  court  has  no  original  jurisdiction  over  such  a 
claim  as  this,  and  yet,  if  this  claim  can  be  made  in 
a  County  Conrt,  it  can  be  transferred  here  by 
sects.  6  and  7  of  the  Act  of  1868.  This  would 
entail  enormous  inconvenience  to  small  ships.  The 
object  of  the  second  Act  ^as  to  amend  toe  juris- 


diction of  the  Coonfc]^  Courts  by  giving  joriadiction 
in  rem,  and  their  jurisdiction  is  extended  by  sect.  4. 
The  power  to  appoint  mercantile  assessors  is  alf«o 
an  amendment  and  extension.  Sect.  2  of  the  Act 
of  1869  is  to  be  explained  by  reference  to  the  Ad- 
miralty Court  Act  1861.  That  Act,  by  sect.  6,  gave 
jurisdiction  over  claims  by  the  owner  or  con- 
signee or  assignee  of  any  bill  of  lading  of  any 
goods  carried  into  any  port  in  England  or  Wales, 
in  any  ship,  for  damage,  &o.,  or  for  any  breach  of 
duty  or  breach  of  contract.  It  was  the  intention 
of  the  Legislature  to  give  this  jurisdiction  in 
certain  cases  to  the  County  Courts.  The  words 
in  the  County  Courts  Adnuralty  Jurisdiction  Act 
1868,  giving  jurisdiction  over  any  claim  for 
damage  to  canro  not  exceeding  3001.,  do  not  give 
jurisdiction  over  a  claim  by  the  consignee  or 
assignee  for  breach  of  contract^  as  they  would  not 
be  parties  to  the  contract,  and  the  Act  of  1869 
was  passed  to  extend  the  jurisdiction  of  the  Coun^ 
Courts  to  all  suits  under  the  A<]lmiralty  Court  Act 
1861,  with  a  limitation  of  amount.  If  the  con- 
struction contended  for  by  the  other  side  is  right, 
then  the  County  Courts  have  unlimited  (except  as 
to  amount)  jurisdiction,  where  this  court  has  none. 
In  addition  to  these  reasons,  I  submit  that  this 
court  is  bound,  in  the  construction  of  a  statute,  by 
the  iudgment  of  the  Common  Pleas  in  Simpson 
V.  Blues  (sup.), 

MUward,  Q.C.  in  reply.^The  title  of  the  Act  is 
to  '*  give  jurisdiction  in  certain  maritime  causes." 
SecL  8  is  onljr  directory  as  to  the  mode  of  exerds- 
ing  jurisdiction.  There  is  no  limitation  as  to 
domicil  in  either  of  the  County  Court  Acts,  as  in 
the  Admiralty  Court  Act  1861,  sect.  6.  It  cannot 
be  material  what  court  exercises  the  jurisdiction, 
it  exisiiB  in  some  court  in  England,  and  the  L^^- 
lature  has  chosen  to  say  that  the  Counter  Conrt 
is  a  convenient  place  for  its  exercise,  and  this  oourt 
is  chosen  as  a  convenient  court  of  appeal. 

The  Hewbons. 

This  was  an  appeal  from  a  final  decree  of  the 
County  Court  of  Durham,  holden  at  Hartlepool. 
(Admiralty  jurisdiction.)  The  suit  was  instituted 
in  rem  in  that  court,  against  the  HewsonSf  for 
breach  of  a  charter-partv.  Both  plaintiffs  and 
defendants  were  domiciled  in  England.  The  ship 
was  chartered  to  Greipel  and  Co.  for  suooessive 
voyages  from  Hartlepool  to  the  Elbe,  with  cargoes 
of  coal  from  14th  March  1870,  till  31st  Oct.  1870. 
During  the  fourth  voyage  war  broke  out  between 
France  and  Germany  (19th  July),  and  from  the 
beginning  of  Aug.  until  22nd  Sept.,  the  Elbe  and 
the  port  of  Hamburg  were  blockaded,  and  the 
Hewsons  oould  not  during  that  time  proceed  on 
another  v<mige  under  the  charter  without  risk  of 
capture.  Her  owners  on  her  return  to  Hartlepool 
in  the  beginning  of  Aug.  chartered  her  for  a 


voyage  to  Elsinore,  and  she  proceeded  thither,  and 
did  not  return  till  4th  Dec.  This  was  done  wi^- 
out  the  consent  of  the  plaintiffs,  the  original 
charterers,  who  were  compelled  to  hire  other 
vessels  at  increased  rates.  The  alleged  breach  was 
for  not  taking  on  board  a  cargo  or  cargoes  as  pro- 
vided by  the  charter-party,  and  for  not  carrying 
the  same  to  Hamburg. 

The  appellants  (defendants),  in  the  oourt  below, 
objected  to  the  jurisdiction  of  ^e  County  Court 
on  the  ground  that  the  Acts  which  confer  admi- 
ralty jurisdiction  on  the  Coanty  Courts,  do  not 
i  give  any  new  or  original  juriBdiction«  but  merely  a 
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portion  of  the  jorisdiotion  formerly  poseessed  by 
the  High  Court  of  Admiralty  exclasiTely ;  and 
that  the^  High  Coart  of  Admiralty  has  noc  any 
joriadiction  to  try  a  claim  arising  out  of  an  agree- 
ment made  in  relation  to  the  use  or  hire  of  a  ship 
eepeoially  if  the  owner  or  any  part  owner  of  the  veseel 
is  domiciled  in  England  or  Wales  at  the  time  of 
the  institution  of  the  suit.  See  24  Yict.  o.  10 
Sect  6.  The  case  was  also  argued  on  its  merits. 
The  learned  judge  of  the  County  Court  on  5th 
Jan.  1872,  gave  judgment,  holding  that "  although 
the  High  Court  of  Admiralty  may  not  have  juris- 
diction to  try  such  a  claim,  yet  the  Act  (32  &  33 
Vict.  o.  51)  for  amending  the  County  Courts  Ad- 
miralty Jurisdiction  Act  18()8,  and  for  giving 
jurisdiction  in  certain  maritim^causes,  expressly 
confers  upon  the  County  Courts  jurisdiction  to  try 
any  claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship,  and  such 
jurisdiction  is  not  limited  or  restricted  to  cases 
where  neither  the  owner  or  any  part  owner  of  the 
ship  resides  in  England  or  Wales."  Tlie  learned 
judge  gave  jud^ent  on  the  merits  for  the 
respondents  (plamtifb)  for  85L,  and  thereupon  the 
appellants  appealed. 

June  llth  and  ISih.'-E.  0.  Clarkeon  for  the  ap- 
pellants.— What  jurisdiction  was  given  to  the  Ad- 
miralty Court  hy  the  Admiralty  Court  Act  1861 
seet.  6  P  It  has  jurisdiction  over  claims  for  actual 
damage  done  to  goods ;  over  claims  for  breach  of 
contract  in  respect  to  the  carriage  of  goods ;  and 
also  over  claims  where  the  goods  have  not  been 
delivered  at  all  to  the  owner : 

The  Marie  Joseph,  Bro.  Ai  Lash  449 ;  12  L.  T.  Bep. 
N.  S.  286;  15 L.  T.  Rep.N.S.6 ;  2  Mar.  Law  Cm. 
190,384. 

Under  that  section,  so  long  as  the  holder  of  the 
bill  of  lading  is  the  owner  of  the  goods,  the  court 
can  go  into  the  construction  of  a  charter  party, 
althooi^  the  court  has  only  jurisdiction  over 
olaimB  by  the  owner  or  consignee  or  assignee  of 
the  bill  of  lading.  Under  the  County  Courts  Ad- 
miralty Jurisdiction  Act  1868,  sect.  3  subseot.  3, 
the  words  "damage  to  cargo"  could  not  give 
jurisdiction  over  anything  in  the  nature  of  a  mere 
breach  of  contract  for  non-delivery,  without  there 
was  at  the  same  time  damage  done  to  the  cargo. 
By  that  act  the  whole  jurisdiction  of  the  Admiralty 
Coort  was  not  given  to  the  County  Court.  The 
County  Courts  Admiralty  Jurisdiction  Amendment 
Act  1869  gives  the  j  urisdiction  which  the  former  Act 
1869  did  not  give.  The  title  of  the  Act  is  technical 
and  the  Legislature  must  have  referred  to  causes 
''civil  and  maritime,"  the  usual  phrase  in  this 
court.  Under  sect.  2  of  the  Act  of  1869,  claims  for 
delay  in  delivery  of  goods  loss  of  market,  breach 
of  oontraot,  would  all  be  included.  An  owner  and 
charterer  may  sue  under  the  Admiralty  Court  Act 
1861  in  this  court,  and  the  second  County  Court 
Act  gives  the  same  right  in  those  courts.  All  the 
terms  in  that  section  may  be  satisfied  without 
extending  the  jurisdiction  beyond  that  already 
exercisea  in  this  court.  Bills  of  lading  are  little 
more  than  receipts  for  goods  so  far  as  the  charterer 
is  ooocemed  (1  Parsons  on  the  Law  of  Shipping, 
p.  287),  and  the  charter-party  is  the  controlling 
instrument  In  a  claim  by  the  owner  of  goods  and 
charterer,  the  court  could  look  at  the  charter- 
party  to  see  if  there  had  been  any  breach  as  in  th is 
oourti  and  could  therefore  entertain  a  daim  arising 
out  of  an  agreement  made  in  relation  to  the  use  or 
fa^  of  a  ship,  and  to  the  carnage  of  good8,.and  190 


satisfy  the  lar^^t  words  of  the  section  restricted 
only  by  domiciL  There  is  no  "  claim  in  tort  for  the 
carriage  of  goods  in  any  ship  "  which  would  not  be 
indued  in  damage  to  cargo  or  breach  of  duty  in 
the  Admiralty  Court  Act.  If  a  cause  were  insti- 
tuted on  the  Admiralty  side  of  a  County  Court, 
over  which  this  court  had  no  original  junsdictiou, 
and  it  should  appear  that  the  subject-matter  ex- 
ceeds in  amount  the  jurisdiction  of  that  court,  the 
judge  is  bound,  under  sect.  7  of  the  Act  of  1868, 
to  transfer  it  to  the  Admiralty  Court.  It  seems 
improbable  that  the  Legislature  intended  to  give 
jurisdiction  by  such  a  transfer  to  this  court  in 
cases  where  it  has  no  original  jurisdiction.  The 
object  of  the  Admiralty  Court  Act  1861,  s.  6,  was 
to  give  a  remedy  to  British  merchants  suffering 
damage  to  their  goods  laden  on  board  foreign 
vessels,  and  to  give  them  the  opportunity  of  pro- 
ceeding at  once  against  those  vessels  whilst  in 
British  ports.  If  toe  construction  asked  for  by  the 
respondents  be  placed  upon  these  Acts,  then  they 
apply  equally  to  English  ships,  and  the  reason  of 
the  legislature  in  passing  the  Admiralty  Court 
Act  is  set  aside.  It  has  been  decided  that  in 
causes  of  necessaries  the  limitation  as  to  domidl 
must  be  imported,  although  not  mentioned 
in  the  Act  of  1868:  {The  Dowse,  L.  Rep.  3 
Adm.  &  Ecc.  135;  22  L.  T.  Rep.  N.  S.  627; 
3  Mar.  Law  Cas.  0.  S.  424.j  It  follows,  there- 
fore, that  this  limitation  must  be  imported  in 
other  cases  where  it  exists  with  regard  to  the 
Admiralty  Court,  and  that  no  jurisdiction  exists 
here  as  the  owner  is  in  England.  If  this  is  to 
be  considered  as  a  maritime  cause,  then  no  appeal 
lies  here  as  the  Act  of  1868  (sect.  26),  only  gives 
appeals  to  this  court  in  Admiralty  causes.  Simp- 
son  V.  Blues  {sup,)  is  binding  on  this  court.  The 
question  before  the  oourt  is  as  to  the  construc- 
tion of  these  statutes  giving  jurisdiction  to  the 
County  Courts,  and  it  has  beou  held  that  this 
court  is  bound  upon  the  construction  of  a  statute, 
by  the  decision  of  a  common  law  court : 

The  Earl  of  Auckland,  Lnsh.  164;  3  L.  T.  Bep. 

N.S.786;  5 L. T. Bep. N. S. 558 ;  1  Mar. Law. Cas. 

0.8.27,177; 
TheMilan,  Lush.  388»  402 ;  5L.T.Bep.N.  8.590; 

1  Mar.  Law  Cas.  O.  8.  185; 
The  Helen,  L.  Bep.  1  Adm.  A  £00. 1 ;  13  L.  T.  Bep 

N.  8.305;  2  Mar.  Law  Oat.  0.  8.  298. 
In  the  last  case  a  distinction  was  drawn  between 
the  Chancery  and  common  law  courts,  and  it  is 
said  that  whatever  conclusion  this  court  may  come 
to  itself,  it  is  bound  to  follow  the  decision  of  the 
common  law  courts  upon  a  statute. 

Cohen  and  PhilUmore  for  the  respondents. — 
There  is  no  appeal  from  the  decision  of  a  common 
law  court  in  prohibition  to  a  County  Oourt: 
(19  &  20  Vict,  a  108,  s.  42.)  If  there  were  an  ap- 
peal, then  no  doubt  this  would  be  bound  by 
the  decision,  because  if  the  common  law  court  were 
wrong,  its  decision  could  be  rectified  on  appeal, 
but  as  there  is  no  appeal,  we  submit  this  eourt  is 
not  bound.  One  great  object  of  prohibition  is  to 
secure  uniformity  of  decision  throughout  all  courts 
and  that  is  attained  by  the  appeal  from  the  courts 
which  have  the  power  to  prohibit,  lying  ultimately 
to  the  EGouse  of  Lords,  so  that  whatever  may  be  the 
appeUate  tribunal  of  an  inferior  court,  a  partv  ob- 
jecting to  its  jurisdiction  can  proceed  by  prohibi- 
tion to  the  highest  tribunaL  We  submit,  therefore, 
that  as  the  deobion  of  the  Court  of  Common  Pleaa 
in  Simpson  v.  Blues  (sup»),  cannot  be  reviewed  by 
an  appellate  court,  this  court  is  not  bound  by  it. 
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If  the  appellanfcs  objeot  to  the  jarisdiction,  let 
them  prohibit  this  court,  and  then  an  appeal  will 
lie  to  the  Honse  of  I«ord8.  With  respect  to  "  claims 
in  tort,"  there  are  cases  where  a  shipper's  goods 
have    been    injared  bj  the  wrongful  acts  of  a 
shipowner  or  his  master,  and  yet,beoaiise  there  was 
no  privity  of  oontr^t  between  them,  the  owner  of 
the  goods  oonld  make  no  claim  in  the  Admiralty 
Court ;  as  where  the  owner  of  ^oods  has  shipped 
through  his  agents  who  have  paid  freight,  and  the 
master  has  wrongfully  thrown  the  goods  overboard 
at  sea.    The  goods  wonld  not  then  be  carried  in 
England  or  Wales.    The  Act  of  18(59  gives  juris- 
diction over  *'  any  claim  in  tort,"  and  unless  snch 
a  case  as  the  above  is  within  those  words  they  are 
unsatisfied,  and  if  bo  the  County  Court  has  a  larger 
jurisdiction  than  the  Admiraltv  Court.      Sach 
causes  are  very  rightly  not  called  "Admiralty 
Causes,"  as  they  are  not  such  as  this  court  has 
oognisanoe  of.    If  the  Legislature  had  meant  to 
give  to  the  County  Court  Sie  same  jurisdiction  as 
this  court  had,  why  did  it  not  use  the  same  words  in 
the  County  Courts  Act  as  gave  jurisdiction  to  this 
court  in  sect.  6  of  the  Admiralty  Courts  Act  1861  P 
The  difference  in  the  words  marks  a  distinobion  in 
the  jurisdiction.    The  words  in  sect.  2  of  the  Act 
of  lo68,  "  any  claim  arising  out  of  any  agreement 
made  in  relation  to  the  use  or  hire  of  any  ship  " 
must  mean  "  any  claim  arising  out  of  any  charter- 
party."    No  doubt  at  first  it  was  considered  neces- 
sary only  to   arrest  foreign  ships;    but  where 
claims  are  of  a  small  amount  it  is  a  wise  policy  on 
the  part  of  the  Legislature  to  allow  the  arrest  of 
English  vessels.    There  cam  be  little  or  no  incon- 
venience, because  if  an  owner  is  solvent  he  would 
at  once  release  his  vessel  from  arrest  for  a  small 
debt,  and  if  he  is  not  solvent  then  the  creditor  is 
entitled  to  the  security  of  the  property.    It  is 
erroneous  to  suppose  that  the  Legislature  does 
not  ffive  jurisdiction  to  inferior  courts  where  the 
appellate  court  has  no  such  original  jurisdiction. 
The  Consular  Courts  have  a  large  jurisdiction,  and 
the  appeal  lies  to  the  Privy  Council,  which  has 
none  of  the  same  original  jurisdiction.    The  Act  of 
1868  was  large  enough  in  its  terms  to  give  the 
same  jurisdiction  as  that  possessed  by  this  court 
under  the  Admiralty  Court  Act  1861.    The  opera* 
tive  words  in  sect.  3  of  that  Act  are  set  out  as 
shortly  as  possible,  and  jurisdiction  is  given  over 
claims  for  "  damage  to  cargo."    The  marginal  note 
of  sect.  6  of  the  Act  of  1861  gives  the  words 
"claims  for  damage  to  cargo  imported,"  show- 
ing that  that  phrase  includes  all  claims  under 
that   section,   and    that    the   words   are  large 
enough    to  include  all  the   admiralty  jurisdic- 
tion on  that  head ;  it  is  a  technical  phrase  always 
used  in  that  sense  (Williams  and  Bruce  Admiralty 
Practice,  c.  v.,  p.  85),  and  as  such  used  in  the 
Act  to  give  the  jurisdiction.     The  Dowae  {tup.) 
decided  that  the  County  Courts  had  the  same 
jurisdiction  as  to  necessaries  as  this  court  up  to  a 
certain  amount  by  the  words  **  any  claim  for  neces- 
saries "  in  sect.  3  of  the  Act  of  1868.  and  it  follows 
from  that  decision  that  the  words  **  any  claim  for 
damage  to  cargo"  gave  the  County    Courts  a 
similar  jurisdiction  in  respect  of  such  claims,  and 
it  has  been  practically  decided  in  several  cases 
that  the  whole  jurisdiction  of  the  Admiralty  Court 
is  given  to  the  County  Courts  by  that  Act,  the 
amount  only  being  limited : 

The  Swan,  L.  Bep.  3  Adm.  &  Eoo.  314 ;  23  L.  T.  Bep. 
N.&eSS; 
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The  Nuova  RaffaeUinOy  aMte,  p.  16 ;  L.  Bep. 
Adm.  &E00.483;  24  L.  Bep.  N.  S.  321. 
If  the  Act  of  1869  is  merely  to  supply  the  admi- 
ralty jurisdiction  omitted  to  be  given  by  the  Act 
of  1868,  then  no  meaning  can  be  given  to  the 
words  **  an  agreement  in  relation  to  the  use  or 
hire  of  any  ship,"  as  such  jurisdiction  is  clearly 
given  without  those  words  at  all. 

Olarkson  in  reply.— T^  Dowae  (aup,)  only 
decides  that  the  jurisdiction  of  the  County  Court 
is  limited  to  that  of  the  Admiralty  Court.  So 
here  ^  like  limitation  must  be  imported,  and  the 
analogy  between  the  cases  go  no  further.  [Sir 
B.  Phillimorb.— The  Court  of  Common  Pleas 
admit  that  the  words  of  the  Act  of  1869  are  wide 
enough  to  give  the  jurisdiction  sought,  but  they 
held  that  the  context  of  the  Act,  and  the  general 
policy  and  intention  of  the  legislature,  restricts 
their  meaning.  They  assume,  without  actually 
holding,  that  the  wonls  may  be  satisfied  without 
giving  a  larger  jurisdiction.  You  most  admit 
that  very  different  laniniage  is  used  in  the  two 
Acts.]  A  charter-party  is  an  agreement  for  the 
**  use  or  hire  of  a  ship,"  and  a  claim  arising  out  of 
such  an  agreement  may  be  a  claim  for  breach  of 
charter  party ;  and  so  long  as  the  owner  is  not 
domiciled  in  England  or  Wales,  the  Admiralty 
Court  has,  in  some  cases,  jurisdiction  over  claims 
arising  out  of  charter-partiee,  as  where  the 
charter-party  is  the  governing  insls^ment:  {The 
8t  Olond,  Bro.  &  Lush.  4 ;  8  L.  T.  Bep.  N.  S.  54; 
1  Mar.  Law.  Cas.  O.  S.  309),  this  interpretation 
would  satisfy  the  words  without  giving  a  more 
extensive  jurisdiction. 

Jidy  16*^.— Sir  B.  J.  Phillimorb.— -The  case 
of  the  Oa/rgo  e»  Argoe  is  an  appeal  from  the 
City  of  London  Court.  The  case  of  the  Eeweone 
is  an  appeal  from  the  County  Court  of  Dur- 
ham. In  the  case  of  the  Cargo  eos  Argos  the 
cause  of  the  action  is  an  alleged  refusal  to 
pay  freight,  demurrage  and  expenses,  in  respect 
of  certain  goods  carried  firom  London  to  Havre. 
In  the  Hewsons  the  cause  of  action  is  an  alleged 
breach  of  charter-party,  arising  independently  of 
any  damago  to  cargo.  Li  both  these  cases  the 
same  question  of  law  arises,  namely,  the  true  con- 
struction of  sect.  2  of  32  &  33  Vict.  c.  51.  (His 
Lordship  read  the  section.)  In  order  to  put  a  due 
construction  on  this  section,  the  31  '&  32  Yict. 
0.  71 ;  and  32  &  33  Yict.  c.  51,  must  be  read  toge- 
ther, for  it  is  expressly  enacted  by  the  latter 
statute  that  the  two  Acts  "  are  to  be  read  and 
interpreted  as  one  act."  The  tide  of  the  former 
statute  was  ''An  Act  for  conferring  Admiralty 
Jurisdiction  on  the  Connlnr  Courts."  The  title  of 
the  latter  statue  is  "An  Act  to  amend  the 
County  Courts  (Admiralty  Jnrisdiotion)  Act  1868, 
and  to  give  jurisdiction  in  certain  maritime 
causes."  What  jurisdiction  did  this  Act  give? 
Some  jurisdiction,  it  must  be  answered,  not 
already  possessed.  It  is  neoessarv,  therefore,  first 
to  inauire  what  jurisdiction  did  the  County  Court 
alreaay  possess  relatively  to  the  subject  of  the 
present  suit  P  Sect.  3,  sub-sect.  3  of  31 4%;  32  Yict. 
c.  71,  conferred  jurisdiction  ''as  to  any  claim  fbr 
damage  to  cargo,  or  damage  by  coUisicm,  anv  cause 
in  whioh  the  amount  claimed  did  not  exceed  SOOC" 
The  same  pecuniary  limit  is  maintained  whatever 
additional  jurisdiction  is  given  in  the  last  Act.  In 
the  present  causes  I  am  concerned  only  with 
damage  to  cargo,  but  it  is  not  immaterial  to  ob- 
serve that  the  wnage  done  to  ships  ia  confineil  in 
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the  first  Acfc  to  one  cause,  viz.,  dama£e  by  ooUi- 
sioD,  while  the  last  Act  (sect  4  enacts  that  the 
3rd  section  of  the  Connty  Oourts  Admiralty  Juris- 
diction Act  1868  shall  extend  and  apply  to  all 
claims  for  damage  to  ships,  whether  by  collision  or 
otherwise,  when  the  amount  claimed  does  not  ex- 
ceed 300{.  In  this  matter  of  damage  to  ships, 
therefore,  the  jurisdiction  of  the  County  Courts  is 
indefinitely  enlarged  as  to  the  cause  of  damage, 
while  the  pecaniary  limitation  is  expressly  con- 
tinued as  to  the  amount  of  the  damage.  This  ob- 
serration  is  in  aid  of  the  contention  that  not  only 
a  new  jurisdiction  is  given  to  the  County  Courts, 
but  a  jurisdiction  which  is  not  possessed  bj  the 
High  Court  of  Admiralty.  For  the  same  object  I 
notice  the  use  in  this  statute  of  the  broader  term 
**  maritime"  in  lieu  of  the  narrower  term  "  Admi- 
ralty," as  applied  to  the  jurisdiction,  and  also 
what  appears  to  me  the  significant  introduction 
for  the  first  time  of  "  mercantile  assessors*'  ex- 
pressly in  addition  to  the  merely  "nautical 
assessors  "  appointed  hj  the  former  County  Court 
Act.  It  has  been  ingeniously  argued  on  the  other 
hand  that  the  first  County  Court  Act  ga?e  no 
jurisdiction  as  to  delay  in  delivery  of  the  cargo, 
but  merely  as  to  damage  of  the  goods ;  that  the 
second  Act  supplied  this  deficiency,  and  thereby 
for  the  first  time  made  the  jurisdiction  of  the 
County  Court  co«extensive  with  that  of  the  Admi- 
ralty Court.  It  is  not,  and  could  not  be,  denied 
that  the  language  which  it  is  said  confers  for  the 
first  timtf  this  jurisdiction  on  the  County  Court  is 
totaUy  different  from  that  which  conferred  the  same 
jurisdiction  on  the  Admiralty  Court  (Admiralty 
Court  Act  1861,  s.  6).  I  am  unable  to  assent  to  this 
argument  as  to  the  construction  of  the  statutes. 
Sect.  3  of  the  first  Act  throughout  uses  the  epithet 
"any  salyage,"  "any  wages,"  that  is  to  say, 
whether  originally  inherent  in  the  court  or  con- 
ferred by  the  statute.  I  think  that  the  words 
''any  damage  to  carso"  must  be  considered  as 
used  in  their  technics  sense,  and  so  conveyed  to 
the  County  Court  the  whole  jurisdiction  given  to 
the  Admiralty  Court  by  the  6th  section  of  the 
Admiraltv  Court  Act.  Moreover  if  the  seoond 
County  Court  Act  was  intended  to  supply  this 
alleged  deficiency  in  the  first,  the  words  **any 
agreement  made  in  relation  to  the  use  or  hire  of 
any  ahip,"  are  very  greatly  wider  than  the  supply 
of  any  such  deficiency  required.  The  more  I  have 
considered  this  case  the  stronger  has  been  my 
opinion  that  the  Legislature  Doth  intended  to 
oonve;^,  and  did  in  plain  language  convey,  a 
juriscuction  to  the  County  Court  which  the  Admi- 
ralty Court  did  not  originally  possess  while  it  gave 
an  appeal  nevertheless,  to  that  court.  As  I 
observed  during  the  argument  of .  the  first  of  these 
cases,  it  would  not  be  the  first  time  that  such  a 
resnlti^^'has  been  effected  deliberately  by  statute. 
Not  long  ago  the  Admiralty  Court  had  appellate 
jurisdiction  in  revenue  cases  from  the  colonial 
Admiralty  oourts,  as  to  which  it  had  no  original 
jurisdiction.  Moreover  I  think  that  in  conferring 
from  time  to  time  new  juiisdiotion  upon  the 
County  Court,  the  Legislature  had  not  in  view  so 
much,  if  at  all,  the  character  of  the  subject  matter, 
as  the  pecuniary  amount  which  was  at  stake  in  the 
litigation.  It  appears  to  me  to  have  acted  more 
and  more  in  each  successive  statute  upon  the 
principle  (with  the  soundness  of  which  I  have 
nothing  to  do^  of  making  all  commercial  or  civil 
transaction  within  a  certain  amount  subject  to 


the  jurisdiction  of  these  local  tribunals.  This  is 
my  opinion,  but  am  I  at  liberty  to  act  upon  it  P 
The  Court  of  Common  Pleas  has  very  deliberately 
and  after  hearing  arguments  come  to  the  opposite 
conclusion :  (Simnaon  v.  Blues,  sup.)*  They  say, 
**  the  words  of  the  section  read  apart  from  the 
context  are  undoubtedly  large  enough  to  create 
a  new  jurisdiction  in  respect  to  the  claim  as 
for  a  breach  of  charter-party;"  but  they  are 
of  opinion  from  the  context  that  the  general 
intention  was  only  to  distribute  the  existing 
jurisdiction  by  allowing  suits  of  a  limited  amount 
to  be  instituted  in  inferior  courts,  and  they  appear 
to  have  been  affected  by  the  fact  that,  upon  any 
other  construction,  the  Admiralty  Court  would 
have  appellate  where  it  had  not  original  jurisdic- 
tion ;  and  they  state  other  reasons  relating  to  the 
inconvenience  which  they  think  would  result  from 
the  jurisdiction  being  given  to  the  County  Courts. 
It  seems  to  me  indeed  that  the  practical  result  of 
this  judgment  most  be  that  this  last  County  Court 
Act  was  altogether  superfluous.  At  least  I  do  not 
find  in  the  jimgmentany  such  attempt  as  has  been 
made  in  argument  before  me  to  show  that  the  new 
Act  was  necessary  to  confer  some  jurisdiction 
which  the  Admiralty  Court  possessed,  but  which 
was  not  conferred  on  the  Connty  Court  by  the  pre- 
vious statute,  nor  any  attempt  to  satisfy  the  words 
of  the  new  statute  otherwise  than  b^  their  relation 
to  a  new  jurisdiction  over  a  new  subject  matter.  It 
has  been  argued  that  this  judgment  is  not  bindiuf^ 
upon  me,  beloause  unlike  the  usual  cases  of  prohibi- 
tion there  is  no  appeal  from  it.  But  after  much 
consideration  I  am  satisfied  that  I  ought  not,  in 
the  matter  of  the  construction  of  a  statute,  to  make 
a  decision  which  would  be  in  direct  conflict  with 
that  of  a  full  court  in  Westminster  Hall.  The 
Judicial  Committee  of  the  Privy  Council  may  think 
themselves  justified  in  pursuing  a  different  course ; 
and  having  regard  to  tne  principles  laid  down  by 
me  in  the  Samuel  Laing  (L.  Bep.  3  Adm.  Sd  Boo. 
284 :  22  L.  T.  Bep.  N.  S.  891 ;  3  Mar.  Law. 
Cas.  0.  S.  453),  I  shall  grant  an  appeal  to  that 
court,  but  I  must  dismiss  both  these  suits  without 
costs. 

Solicitors:  Oa/rgo  ez  Avgo9,  Heather,  Son,  and 
QiU;  OcUtams,  Jehu,  and  OaUama. 

Solicitors:   The  Heweone,  Olarkeon,  Son,  and 
QreenweU;  Dyke  taid  Stohea. 


JVDZCZAL  OOXKZTTSE  OF  TSS 
PBZVT  OOVVCZL. 

OH  APPIAL  VBOM  THE  HIGH  COUBT  OP  ADMIRALTY 

OP  IBSLAND. 

Bcportad  by  J.  P.  Aspimall,  Bsq.,  BtrristtMit-Law. 

Feb.  8, 12,  and  13. 1872. 
(Present :  Sir  J.  W.  Colvilb,  Lord  Justice  Mel- 
LiSH,  Sir  Montague  E.    Smith,    Sir   Bobbat 

OOLUEB.) 

Smith  v.  The  Bank  op  New  South  Wales; 
The  Stappobdshibe. 

Bottomry— Neceenty  of  repairM—Duty  ofeommuni- 
cation — Loan  hy  ahip*8  agent— Bills  of  exchange 
—Collateral  eeourity^Preaentalionr—Suheequent 
freight—Baiir^VaJiue  of  ship, 

A  bottomry  bond  is  not  iuvaiid  merely  because  the 
advance  secured  by  the  bond  is  made  by  agents  of 
ihe  shi^,  provided  that  they  ootM  not  be  esopeeted 
to  advance  on  the  personal  credit  of  the  owners,^ 
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and  gave  the  master  an  opportunity  of  obtaining 
an  advance  on  the  ovsnerP  personal  credit  else* 
where  by  refusing  such  an  advance, 
A  bottomry  bond  can  only  hypothecate  something 
which  is  in  danger  of  perishing  by  maritime  risk 
during  the  time  that  the  bond  is  running,  and 
therefore  cannot  validly  pledge freight^o  be  earned 
on  a  voyage  after  that  mo/ritime  risk  is  ended  and 
the  bond  is  forfeited. 
Where  in  a  bottomry  suit  bail  has  been  given  gens' 
rally  to  cover  ship  a/nd  freight,  but  the  ship  only 
is  held  to  be  pledged  by  the  bond,  the  bait  is  only 
liable  to  the  extent  of  the  value  of  the  ship  at  the 
time  of  release  from  arrest,  wnd  an  inquiry  wxU 
be  directed  to  ascertain  that  value. 
The  8.  put  into  M,  requiring  repairs.    She  was 
consigned  by  her  mortgagee,  who  managed  the 
ship's  affairs,  but  u>as  not  in  possession,  to  ships* 
agents  in  M.    Her  master  was  part  owner  to  the 
extent  of  one'third.     The  ship  was  under  charter 
to  proceed  to  Oallao,  and  thence  tvith  a  cargo  of 
guano  1o  England,    8he  was  repaired,  and  the 
cost  of  the  repairs  exceeded  the  funds  in  the  ship^s 
agents'  hands.   The  agents  refused  to  advance  the 
money  on  the  personal  credit  of  the  oumers,  and- 
subaelguently,  the  shipvorights  Jutving  threatened 
to  sei::e  the  ship,  the  master  applied  to  the  agents 
for  an  advance  on  bottomry,  which  they  made. 
The  bond  pledged  the  ship  from   Melbourne    to 
Callao,  and  for  seven  days  after  arrival  there,  and 
the  freight  to  be  earned  from  CaUao  to  England, 
It  was  agreed  that  the  master  should  draw  bills  on 
the   mortgagee,  and   that    if  these    bills    were 
honoured  in  England  the  bond  should  not  be 
enforced.     The  m^asterdid  not  communicate  with 
his  ovoners.     Three  months  ^vere  required  for  an 
answer,  and  the  charter  wouid  have  been  lost. 
The  ship  sailed  and  arrived  in  CalUio,  and,  after 
loading  a  cargo,  sailed  for  England,     The  bills 
on  arriving  %n  EngUmd  were  presented  at  the 
mortgagee's  office;   but  he  was  dead,   and  the 
executors  named  in  his  will  w&uld  not  aet,  and 
held  not  taken  out  probate.  The  bUls  were  not  pre- 
serUed  to  them,  and  were  not  accepted.    Orders 
were  thereupon  sent  to  Callow  to  enforce  the  bend, 
but  the  ship  had  sailed.    After  these  orders  were 
sent  out  the  bondholders  offered  to  pay  the  bills  if 
the  bondholders  would  indemnify  them  from  any 
loss  from  the  seizure  of  the  ship;  but  this  the 
bondholders  declined.     The  ship  was  seized  in 
Queensiown,  and  bail  given  for  both  ship  and 
freight : 
Held,  first,  that  the  repairs  w«rfl  necessary ;  secondly, 
thoit  the  money  could  not  have  been  borrowed  on 
the  mortgagee's    credit  as  the   master  had  no 
authority  to  pledge  it,  and  thai  the  shipowners 
had  no  credit,  and  the  bond  was  therefore  neces' 
sary;  thirdly,  that  there  was  no  necessity,  under 
the  dreumsUknees,  for  communieoition  with  the 
owner ;  fourthly,  that  the  agents  having  given 
the  opportunity  to  the  master  of  borrovnng  else' 
where,  could  validly  lend  money  on  bottomry; 
fifthly,  that  the  bills  were  sufficiently  presented  to 
entiite  the  bondholder  to  enforce  the  bond;  sixthly, 
that  the  bond  did  not  validly  pledge  the  freiaht 
froin  Callao  to  England ;  seventhly,  that  the  ba^ 
was  only  Uablefor  the  value  of  the  ship. 
This  was  an  appeal  from  a  judgment  of  the  High 
Coort  of  Admiralty  of  Ireland  (a),  pronounced  in  a 

[fl)  Appeals  from  tbe  High  Coart  of  Admiralty  of  Ire- 
land now  oome  ultimately  before  the  Priyy  CoundL    By 


cause  of  bottomry,  instituted  in  that  court  by  tiie 
respondents,  a  bank,  carrying  on  business  in 
London*  and  having  a  branch  in  Melbourne,  as 
holders  of  a  bottomry  bond  upon  the  Staffordshire 
and  her  freight.  The  appellant,  who  defended  the 
suit,  was  a  merchant  in  London,  and  own^  of 
42-64ths.  of  tbe  vessel.  Tbe  master,  who  died 
before  the  institution  of  the  suit,  was  the  owner  of 
the  remaining  22-64ths. 

In  Jan.  1869,  the  appellant  and  the  master 
had  mortgaged  the  vessel  to  Mr.  Charles  Gumm. 
a  shipowner  and  merchant  in  London,  and  had 
assigned  to  him  as  further  security  for  his  ad- 
vances all  the  freights  and  earnings  of  the  ship, 
had  appointed  him  their  attorney  to  receive 
freight  and  insurance  moneys,  had  constituted 
him  ship's  husband,  and  sole  agent  at  home  and 
abroad.  Mr.  Gumm  was  not,  however,  mortgagee 
%f\  possession.  The  ship  sailed  from  London  in 
Jan,  l6t)9  for  Melbourne  with  a  general  cargo, 
and  arrived  in  Melbourne  on  4th  June  1869.  She 
was  under  charter  to  proceed  from  Melbourne  to 
Callao,  and  there  load  a  cargo  of  guano  for  the 
United  Kingdom ;  but  the  charter  was  conditional 
on  her  arriving  at  Callao  before  SOth  Sept.  1869. 
The  ship  was  consigned  by  Mr.  Gumm  to  Meaars. 
Dickson  and  Williams,  of  Melbourne,  as  ship's 
agents  at  that  port,  and  this  arrangement  was  oon- 
firmed  bv  ihe  appellant.  On  her  voyage  to  Mel- 
bourne the  vessel  was  miich injured  by  bad  weather, 
and  it  became  necessary  to  dock  and  rep^  her  on 
the  patent  slip.  The  master  did  not  know,  and 
coula  not  have  ascertained  what  repairs  would  be 
required  until  she  had  been  put  on  the  slip,  but  the 
amount  of  freight  in  his  or  the  agent  s  hands, 
2I00Z.,  was  thought  sufficient  for  all  disburse- 
ments. Tbe  ship  did  not  get  on  to  the  slip  until 
afcer  July  16th  tne  next  English  mail  day,  and  it 
was  then  found  that  the  repairs  ordered  by  the  sur- 
veyors of  the  Chamber  of  Commerce  would  come  to 
about  3007L ;  and  by  the  next  mail  (13th  Aue.) 
the  master  wrote  to  the  appellant  and  also  to  Mr. 
Gumm  stating  the  probable  amount  of  the  repairs, 
and  telling  the  appellant  that  he  did  not  Know 
how  he  was  toraise  the  money  for  the  repairs  and 
disbursements;  but  he  did  not  mention  bot- 
tomry. No  reply  to  these  letters  could  have  been 
received  for  upwards  of  four  months.  The  exaot 
cost  of  the  repairs  became  known  on  24th  Aujg. 
and  was  3000Z.  \Zs.  \d.,  and  there  were  other  dia- 
bursements  which  had  to  be  paid.  At  that  time  a 
reply  to  a  communication  from  Melbourne  to 
England  could  not  have  been  reoei^-ed  much  before 
Christmas,  as  there  was  no  telegraphic  commani- 
cation  between  Australia  and  Point  de  Galle,  the 
nearest  telegraph  station.  The  master  applied  to 
Messrs.  Dickson  and  Williams  the  ship's  agents, 
to  advance  the  money  over  and  above  the  freight 
in  hand.  They  refused  at  first ;  but  on  the  ship* 
Wrights  threatening  to  put  the  ship  m  the  Admi- 
ralty Court  in  Melbourne  and  sell  her,  they  agreed 
to  advance  the  money  on  a  bottomry  bond  on  ahip 

31  and  32  Yiot.  c.  114  (The  Admiralty  Court  Act  Ireland), 
8.  90,  the  former  appeal  to  the  Court  of  Delefratea  ia 
abolished,  and  by  sect.  91  appeals  lie  to  the  Irish  Conrt  of 
Chanoery  and  thenoe  to  the  Privy  Coonoil,  or  direct  to 
the  Privy  Council  in  the  first  instance.  Sect.  105  piovidee 
that  all  the  Acts  in  force  relatinff  to  the  appellate  jnriadio- 
tion  of  the  Privy  Council  in  England  shall  apply  to  the 
appeals  under  this  Act,  and  that  the  appeals  shall  be 
conducted  as  far  as  possible  in  the  same  manner  as  appeals 
from  the  High  Court  of  Admiralty  of  England.— Ed. 
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•nd  freight.  They  would  nob  have  done  so  exoept 
on  bottomry.  If  the  ship  had  been  arrested  she 
woald  have  lost  her  freight  from  Oallao  to  London. 
After  it  was  agreed  that  the  bond  should  be  given, 
the  ship's  agents  suggested  that  they  shoold  take 
the  master's  draft  on  Mr.  Gamm  for  the  amount  of 
^e  bond  without  premium,  charging  simply  the 
usual  oommission,  and  that  if  the  draft  was 
honoured  in  London  iostrno6ions  should  be  given 
that  the  bond  should  not  be  enforced.  This  was 
done  to  serve  Mr.  Gnmm  and  to  release  the  ship,  and 
the  master  oonsented.  The  bond  was  executed  on 
7th  Sept.»  1870,  for  the  sum  of  32852.  Before  tho  ship 
sailed  the  ship's  accounts  were  made  out,  and  the 
master  drew  a  bill  at  ten  day's  sight  on  Mr.  Gnmm 
in  fiavour  of  Messrs.  Dickson  and  Williams  for  the 
amount  due  to  them,  viz..  £3586  lOii.  Id.  After- 
wards the  master  drew  another  bill  for  191,  7a.  5(2. 
for  some  small  accounts.  The  bills  wore  nego- 
tiated by  the  ship's  agents  with  the  respondents' 
branch  bank  at  Melbourne,  and  the  bond  was 
assigned  to  the  bank  as  security.  The  bond  bonnd 
the  vessel  and  her  freight  to  be  earned  on  her  then 
intended  voyage  from  Melbourne  to  Callao,  and 
the  freight  thence  to  any  other  port  [or  ports,  and 
it  was  made  payable  with  50  per  cent,  pre- 
mium within  seven  days  after  the  arrival  of  the 
ship  at  Callao.  The  ship's  agents  delivered  to  the 
brainoh  bank  a  duplicate  of  the  bonds,  and  with  the 
consent  of  the  bank  sent  the  original  bond  to 
Messrs. .  Gibbs  and  Oo.,  merchants  at  Lima,  in- 
structing them  to  follow  the  instructions  they 
might  receive  from  the  respondents  in  London  as 
to  enforcing  the  bond.  The  bond  went  by 
the  ship  itself.  These  arraneetnents  were  com- 
municated to  Mr.  Gumm  by  the  ship's  agents 
by  a  letter  dated  11th  Sept.  1869,  which  reached 
Mr.  Gnmm's  office  on  the  Ist  Nov.  1869,  and 
this  was  the  first  intimation  received  in  Eng- 
land abont  the  bottomry.  On  the  same  day  the 
ship  sailed  for  Oallao,  where  she  arrived  in  safety. 
Mr.  Dickson,  one  of  the  agents,  left  Melbourne  on 
12Ui  Sept  and  arrived  in  London  on  30th  Oct. 
On  9th  Oct.  1869  Mr.  Gumm  died.  The  drafDs 
reached  the  respondents'  bank  in  London  on  1st 
Nov.  1869,  and  were  presented  for  acceptance  at 
Mr.  Ghimm's  office  on  the  same  day,  but  were  re- 
turned to  the  manager  of  the  bank  with  the  mes- 
sage that  they  oouldnot  be  accepted  as  Mr.  Gnmm 
was  dead.  The  execntors  appointed  by  that  gentle- 
man's will,  one  only,  a  Mr.  Hallet,  being  in  Engl«id 
at  the  time,  had  refused  to  act,  and  no  probate  or 
letters  of  administration  had  been  tiUcen  out.  The 
secretary  tolthe  bank  called  again  at  Mr.  Gnmm's 
office  and  saw  Mr.  Ford,  who  had  managed  Mr. 
Gnmm's  business  for  some  years,  but  he  reused  to 
accept.  The  bills  were  then  presented  through  a 
notarv,  and  "  no  advice  "  was  marked  upon  them 
and  they  were  then  formally  protested.  They  were 
not  presented  to  the  executors.  The  respondents 
then  wrote  by  the  next  mail  (Nov.  6th)  to  Messrs. 
Gibbs  and  Go.,  at  Lima,  instructing  them  to  en- 
force the  bond,  but  before  the  latter  were  able  to 
do  so,  the  vessel  had  sailed  for  Queenstown,  where 
she  arrived,  and  was  arrested  on  13th  July  1870, 
on  tkds  suit.  On  5th  Nov.  1869,  the  protest  of  the 
bills  was  sent  out  to  Melbourne.  On  11th  Nov. 
1869,  and  again  on  16th  Nov.  the  appellant  offered 
to  the  respondents  to  take  up  and  pay  the  bills, 
but  this  tne  respondent  refused  unless  the  appel- 
lant would  indemnify  them  for  any  loss  that 
might  ooour  through  seizure  of  the  ship  at  Lima 


The  facts  as  to  the  nresentation  of  the  bills  are 
fully  set  out  in  the  judgment. 

The  cause  came  on  for  hearing  ip  the  High 
Oourt  of  Admiralty  of  Ireland,  on  28th  April 
1871,  and  the  learned  judge  of  that  oourt  pro- 
nounced for  the  validity  of  tho  bottomry  bond, 
holding  that  the  bond  was  not  invalid  by  reason 
of  its  including  the  freight  to  be  earned  after  the 
sea  risk  had  ended ;  that  the  premium  was  not  ex- 
cessive ;  that  under  the  circumstances  there  was 
no  duty  of  communication  with  the  owner ;  that 
the  mortgagee  could  not  be  considered  as  owner  for 
that  purpose;  that  there  was  necessity  for  the 
bond ;  that  there  was  no  fraud  between  the  master 
and  the  ships  agents  at  Melbourne;  that  the 
money  was  advanced  on  the  security  of  the  ship, 
and  not  on  the  personal  security  of  the  mortgagee, 
and  that  although  a  bottomry  transaction  cannot 
be  based  on  personal  securitjr,  bills  may  be  given 
as  collateral  security,  which  is  the  usual  course ; 
that  the  agreement  to  hold  over  the  bond  until 
after  the  presentation  of  the  bills  did  not  make  the 
bills  the  primary  security;  that  the  bills  were 
presented  within  the  meaning  of  that  agreement. 
The  appellants  were  oonlemned  in  the  general 
costs  of  the  suit.  The  judgment  will  be  found  in 
the  report  of  the  case  below  {ante  p.  101;  25 
L.  T.  Eep.  N.  S.  137). 

From  this  judgment  the  appellants  appealed  to 
the  Privy  Oouncil.  Their  grounds  of  appeal  are 
as  follows : 

A.  Because  no  attempt  was  made  to  procure  the 
money,  which  was  absolutely  necessary  to  enable 
the  ship  to  leave  Melbourne;  on  the  credit  of  Mr. 
Oharles  Gumm,  or  the  appellant. 

B.  Beoa^cise  no  communication  was  made  to  Mr. 
Oharles  Gumm  or  the  appellant,  leading  to  the  in- 
ference that  it  would  be  necessary  to  hypothecate, 
and  no  opportunity  was  given  to  either  of  them  of 
supplying  Messrs.  Dickson  and  Williams  with  the 
reqaisite  credit  or  funds  as  they  would  have  done. 

c.  Because  no  advertisements  for  tenders  were 
published  at  Melbourne. 

D.  Because  all  the  above-mentioned  reasons 
apply  with  especial  force  in  the  present  case,  on 
account  of  Miessrs.  Dickson  and  Williams  being 
agents  for  the  ship,  and  being  aware  of  the  mer- 
cantile position  of  Mr.  Oharles  Gumm. 

s.  Because  Messrs.  Dickson  and  Williams,  as 
agents  for  the  ship,  were  or  ought  to  have  been 
cognisant  of  the  amount  which  was  being  ex- 
pended on  the  repairs  of  the  vessel. 

F.  Because  the  terms  of  the  bond,  the  items  for 
which  the  same  was  given,  and  the  maritime  pre- 
mium therelnr  made  payable,  were  such  as  to  nu^e 
the  bond,  under  all  the  circumstances  stated  in  the 
case,  void  against  Messrs.  Dickson  and  Williams, 
as  agents  for  the  ship,  and  against  the  respondents, 
who  can  have  no  better  title. 

0.  Because  the  bottomry  bond  was  void  by 
reason  of  Messrs.  Dickson  and  Williams  having 
t%ken  the  bill  1  drawn  by  Oaptain  Barrett  on  Mr. 
Oharles  Gumm,  or  become  void  or  incapable  of 
beingput  into  suit  by  reason  of  Messrs.  Dickson 
and  Williams  having  negotiated  the  bill. 

H.  Because  the  agreement  and  condition  upon 
which  the  bond  was  g^ven  was  violated  by  Messrs. 
Dickson  and  Williams  and  the  respondents. 

1.  Because  the  bill  was  never  duly  presented  nor 
dishonoured. 

K.  Because  before  the  maturity  of  the  bill  the 
amount  of  the  bill  was  offered  to  the  respondents. 
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who  refused  to  accept  the  same,  except  on  the 
falfilment  of  conditions  which  they  had  no  right 
to  impose. 

L.  Becaose  the  respondents,  who  have  no  better 
title  than  Messrs.  Dickson  and  Williams,  acted 
nnJDstly  and  inadeqaately  in  giving  directions  on 
the  5th  Nov.  that  the  bond  should  be  enforced, 
and  by  refnsiDg  to  revoke  those  directions  when 
the  amount  of  the  bill  was  offered  to  them. 

H.  Because,  for  the  reason  stated  in  the  answer, 
the  bond  could  not  attach  on  the  freight  which  was 
arrested  in  this  cause. 

Sir  Q.  Honyman,  Q.O.  and  Cohen  for  the  appel- 
lants.— ^The  premium  was  excessive;  the  money 
might  have  been  obtained  at  a  lower  rate.  The 
bond  is  invalid  as  respects  freight  not  accruing  due 
during  the  sea  risk  over  which  the  bond  ran. 
The  forfeiture  of  the  ship  and  freight  began  seven 
days  after  the  arrival  of  the  ship  at  Oallao,  and  the 
bond  hypothecated  freight  from  CaUao  to  England 
which  was  then  non-existent.  The  amount  ex- 
pended was  not  for  necessaries.  The  ship  was 
entirely  rebuilt.  The  effect  of  the  bond  and  the 
bills  being  both  given  to  secure  the  debt  is,  that 
both  property  and  personal  credit  of  the  owner  are 
bound  ;  and  this  cannot  validly  be  done. 

Stainhach  t.  Fenning,  11  C  B.  51 ; 
Stainhach  y.  Shephard,  13  C.  B.  418,  411. 

This  at  least  indicates  that  the  personal  credit  of 
the  owners  or  the  mortgagee  was  good.  Indepen- 
dently of  the  bills  the  iKind  is  invalid.  There  was 
no  effort  on  the  part  of  the  ship's  agents  at 
Melbourne  to  ascertain  that  a  necessity  for  the 
loan  existed,  and  that  the  ship  could  not  have 
proceeded  without  the  loan.  The  money  was 
advanced  at  once  and  without  suflScient  inquiry : 
(Maude  and  Pollock's  Law  of  Merchant  Shipping. 
438).  Unusual  care  and  vigilance  is  required  in 
ascertaining  the  necessity  for  the  loan  when  the 
advance  is  made  by  the  ship's  agent :  1  Parsons 
on  the  Law  of  Shipping,  156,  157.)  Where  the 
amount  which  it  will  cost  to  repair  the  ship  is 
uncertain,  the  master  ought  to  communicate  with 
the  owner  so  as  to  pve  the  latter  an  opportunity 
of  making  the  choice  of  paying  for  the  repairs  or 
of  leaving  the  master  to  raise  money  as  he 
chooses:  (The JPananuit  3  Mar.  Law  Cas.  O.  S. 
461-,  L.  Bep.  3  P.  C.  199;  22  L.  T.  Bep.  N.  H. 
73.)  The  lender  is  bound  to  know  that  the  master's 
authoritv  to  bind  the  ship  and  freight  by  bottomry 
is  founded  on  necessity  alone,  and  because  the 
advance  could  not  have  been  obtained  on  personal 
credit,  and  he  is  bound  to  make  due  inquiry  as  to 
the  necessity  for  the  bond :  (Soares  v.  Bahn,  The 
Prince  of  Saxe  Cobourg,  3  Moo.  Priv.  Co.  Cas.  1.) 
If  there  had  been  communication  with  England 
there  would  have  been  no  diflScnltv  as  to  obtaining 
this  money  on  peraonal  credit.  This  advance  was 
made  by  tbe  ship's  agents,  and  oi^ht,  therefore,  to 
be  looked  upon  with  suspicion.  A  ship's  agent  is 
not  entitled  to  derive  the  same  laive  profits  aa  a 
stranger  from  transactions  entered  into  without 
the  assent  of  his  principal,  unless  he  or  the  master 
can  find  no  other  person  who  will  enter  into  the 
transaction :  ( The  Hero,  2  Dods.  139, 143.)  It  was 
the  agent's  dutv  to  disburse  the  ship  and  therefore, 
to  advance  such  moneys  as  were  necessary  for  the 
repairs,  and  he  is  estopped  from  now  saying  that 
he  did  not  consider  he  had  sufiicient  security  in 
the  peraonal  credit  of  the  owner  or  the  mortgagee. 
His  undertaking  the  agency  implied  that  he  gave 


credit  to  the  ownera.  Even  if  the  bend  be  hrid 
valid  it  cannot  be  enforced.  The  bond  was  given 
on  the  express  agreement  that  it  should  not  be 
enforced  unless  the  bills  were  dishonoured.  If  tbe 
bills  when  sent  over  to  England  had  been  pre- 
sented to,  and  accepted  by,  the  executors,  or  had 
been  paid  to  them,  the  bond  could  not  have  been 
enforced :  (The  Ariadne,  1  W.  Bob.  411.)  Tbe 
bills  were  never  duly  presented.  They  ahoold 
have  been  presented  to  the  personal  representative, 
that  is  to  the  executora  of  Mr.  Gumm,  for  aooept- 
ance. 

Byles  on  Bills  188.  208; 

BMleyoQ  Bills  219; 

Story  on  Bills  of  Exchange,  §  872 ; 

Chit^  on  Bills,  p.  246  (10th  edit.) 

[Lord  Justice  Msllish. — Can  this  be  requiaite 
where  the  executors  have  not  taken  out  probate?] 
The.executors  would  have  paid-in  any  case  rather 
than  that  the  ship  should  be  seized.  The  offer  to 
pa^  the  bills  after  the  refusal  to  accept  was  a  com- 
pliance with  the  terms  of  the  agreement.  There  ia  a 
distinction  between  presentment  for  acceptance  and 
presentment  for  payment:  (Byles  on  Bills  (u&t 
euf,)  A  refusal  to  pay  would  have  been  a  breach 
of  the  contract,  but  there  was  no  such  refusal. 
The  refusal  to  accept  took  place  because  there  was 
no  presentment  to  the  executors.  The  mere  pre- 
sentment at  the  office  of  the  deceased  mortgagee 
was  not  sufficient :  (1  Parsons  on  Notes  and^ills, 
363.)  The  Court  of  Admiralty  acts  on  equitable 
principles  with  regard  to  bottomry  questions,  and 
should  hold  that  there  having  been  no  due  present- 
ment of  the  bills,  the  bond  could  not  be  enforced. 

1  Parsons  on  Shipping,  168 ; 
The  Jacob,  4  OBoOis. 

A  master  has  no  power  to  hypothecate  freight,  to 
be  earned  after  the  sea  risk  is  ended.  The  Jacob 
(eup,)  is  the  only  case  where  the  freight  of  a  sob- 
sequent  voyage  was  made  to  contribute  towards 
the  payment  of  a  bottomry  bond,  and  it  is  sub- 
mitted that  that  decision  is  wrong.  At  any  rate. 
Lord  Stowell  gave  the  decision  on  the  ground  that 
the  owners  themselves  had  prevented  the  bond- 
holders from  taking  the  freight  earned  on  the 
voyage  during  which  the  ship  and  ireiffht  were 
hypothecated,  and  the  case  Is  therwore  dis- 
tinguishable. 

Butt,  Q.C.  and  J,  O.  Maihew  for  the  respondents. 
— As  to  the  necessity  for  the  loan :  These  repairs 
were  necessary.  The  ship  could  not  have  com- 
pleted her  charter-party  without  them.  The  master 
was  the  owner  of  one-third  of  the  vessel,  and  was 
the  best  judge  of  the  necessity.    Moreover,  the  re- 

Siira  were  oraerod  by  surveyore  of  the  Chamber  of 
ommerce,  the  most  competent  judges  of  such  a 
question.  To  pi^  for  these  repairs  an  advance 
was  required.  If  they  had  not  been  paid  for,  .the 
ship  would  have  been  arrested,  and  her  charter 
home  lost.  There  was  a  lien  on  the  ship  fortheee 
repaira,  and  that  gave  the  nutster  a  right  to  obtain 
money  on  bottomry  if  it  ^uld  not  be  raised  else* 
where: 

Smith  V.  OouU;  The  Prince  Oeorge,  4  Moore  P.  C  C- 

21; 
The  Kamak,  8  Mar.  Law  Cas.  O.  S.  108;  L.  Bep.  2 
kdm.  &|Eoo.  289 ;  19  L.  T.  Bap.  N.  8. 661. 

As  to  the  want  of  communication:  The  master 
communicated  all  he  knew  at  the  time  he  wrote. 
He  himself  was  not  aware  of  the  actual  cost  of  the 
repaira.  Moreover,  the  difficulty  of  communica- 
tion and  the  length  of  time  which  was  required  to 
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receive  an  answer  did  away  with  any  such  neces- 
sity: 

The  Lizgie,  3  Mar.  Law  Gas.  O.  S.  150 ;  L.  Bep.  2 
Adm.  &  Eoo.  254  ;  16  L.  T.  Bep.  N.  S.  71 ; 

The  Kamakf  {uhi  eup.} 
As  to  the  money  being  lent  by  the  ship's  agents  : 
It  is  no  part  of  an  agent's  duty  to  advance  money 
without  a  fair  expectation  of  being  reimbarsed. 
If  he  chooses  to  seoare  his  repayment  by  a  bet- 
tomrr  bond,  be  may  do  so,  so  long  as  he  announces 
that  he  will  not  advance  as  agent,  and  so  gives  an 
opportunity  to  the  mapter  to  get  the  money  else- 
where, and  this  was  done  in  this  case : 

The  Lord  Cochrane,  2  W.  Bob.  320 ; 

The  Oriental,  3  W.  Bob.  243 ;  7  Moore  P.  C.  C.  398. 
Although  the  sbip  and  personal  credit  of  an  owner 
may  not  be  pledged  by  the  same  instrument,  a 
bond  may  be  given  as  a  collateral  security  with 
bills  of  exchange : 

Staitibach  v.  Fleming  (vhi  sup.) : 

Btainhach  v.  Shephard  (u&t  sup.) ; 

The  Tartar,  1  Hagg.  Adm.  Bep.  1 ; 

The  Huntcliff,  2  Hagg.  Adm.  B«p.  281. 
As  to  the  presentation  of  the  bills :  First,  there 
was  no  necessity  for  presentation  at  all.  The 
executors,  the  personal  representatives,  had  refused 
to  act,  and  there  was,  therefore,  no  one  to  whom 
to  present. 

Chit(7  on  Billf ,  10th  edit.  192 ; 

1  Parsons  on  Bills  and  Notes,  363. 
Secondly,  if  such  presentment  was  necessary,  it 
was  made.  The  bill  was  presented  at  the  place  of 
lousiness  of  Mr.  Gumm,  and  his  clerk  refused  to 
accept.  This  must  have  come  to  the  knowledge  of 
those  who  were  acting  for  him,  and  it  was  again 
presented.  If  a  bill  is  refused  accet)tanc3,  the 
holder  is  not  bound  to  present  again  for  payment : 
(Hickling  v.  Hardey,  7  Taunt.  312.) 

The  subsequent  offer  to  pa^  tbe  bills  was  too 
late,  and,  moreover,  it  was  subject  to  an  unreason- 
able condition.  The  bill  not  bavins  been  origin- 
ally  accepted,  it  was  upon  the  appellant  that  any 
j*isK  of  expense  should  have  fallen  by  reason  of 
the  seizure  of  the  ship.  The  respondents  could 
not  be  expected  to  undertake  such  a  risk.  As  to 
the  freight  from  Callao  to  England ;  The  appel- 
lant is  precluded  from  now  saying  that  the  Don4 
is  invalid  in  this  respect.  He  gave  bail  generally, 
and  the  ship  was  released,  and  there  can  be  no 
inc^uiry  now  into  the  value  of  the  ship  and  freight, 
as  It  was  thereby  admitted.  Moreover  the  ship 
was  nnder  a  charter  for  a  round  voyage  from 
Melbourne  to  Callao,  and  thence  to  England,  at 
the  time  the  bond  was  given,  and  the  freight  was 
in  respect  of  the  whole  voyage.  The  master  has 
power  to  bind  freight  whether  he  has  earned  it  or 
not  for  the  whole  voyage : 

1  Parsons  on  Shippinsr,  160; 
The  Jacob,  4  C.  Bob.  245. 

Sir  O.  Honyman,  Q.O.  in  reply. 

The  judgment  of  the  court  was  delivered  by  Lord 
Justice  Mbllish.— This  is  an  appeal  from  adecreeof 
the  Court  of  Admiralty  in  Ireland,  which  decreed  in 
&vonr  of  a  bottomry  bond  .Thi^re  is  a  very  elaborate 
judgment  of  the  learned  judge  of  the  court  below, 
and  their  Lordships  do  not  think  it  necessary  to  go 
minutely  into  the  facts  of  the  case,  as  far  as  re- 
gards those  parts  of  the  case  in  which  they 
thoroughly  agree  with  the  learned  judge  in  the 
court  below.  The  general  facts  were  that  the  ship, 
the  Staffordshire,  which  was  the  ship  bound  by 
the  bottomry  bond,  had  been  mortgaged  to  a 
gentleman  of  the  name  of  Grumm,  and  the  freight 
Vol.  I.,  N.S. 


to  be  earned  on  the  voyage  to  Melbourne  and 
round  from  Melbourne  to  Callao  and  back,  taking 
a  cargo  of  guano  from  the  Cbioohas  to  England, 
had  iuso  b^n  pledged  bv  a  letter  to  Mr.  Gamm, 
and  Mr.  Gumm  was  to  have  the  appointment  of 
the  different  persons  to  whom  the  sbip  was  to  be 
consigned,  the  different  ship  agents,  so  that  he 
might  have  a  control  over  the  freight.  Ho  con- 
signed it  to  Dickson,  Williams,  and  Co.,  of  Mel- 
bourne. Tbe  part  owner  Mr.  Smith  (Barrett  the 
master  being  also  a  part  owner)  wrote  confirming 
that  appointment,  but  as  there  was  a  considerable 
8um«  more  than  20002.,  to  be  received  at  Mel- 
bourne for  the  freight  on  the  outward  voyage,  it 
was  evidently  anticipated  at  first  by  all  parties 
that  that  sum  would  be  sufficient  to  pay  the  dis- 
bursements in  Melbourne.  The  ship  wanted  some 
repairs,  and  the  repairs  were  commenced  ;  but  in 
the  letters  which  were  first  written,  it  appeared 
clearly  to  have  been  anticipated  that  the  freight 
would  be  sufficient.  Then  the  repairs  proceeded, 
and  in  August  the  parties  were  acquainted  that  a 
considerably  larger  sum  was  being  expended  than 
was  anticipated,  as  much  as  20002.  Even  at  the 
time  when  they  wrote  by  the  mail  in  August,  they 
do  not  appear  to  have  made  up  their  minds  that 
any  bottomry  was  necessary ;  but  when  the  repairs 
of  the  ship  were  finished  at  the  beginning  of  Sep- 
tember, and  they  amounted  to  upwards  of  30002., 
then  the  agents  said  that  they  really  could  not  pay  off 
thatlarge  sum,  which  the  persons  who  had  repaired 
the  ship  were  entitled  to  receive ;  in  respect  of  «?hich 
they  threatened  to  put  the  ship  into  the  court  of 
Admiralty ;  they  could  not  payoff  that  large  sum, 
unless  they  got  a  security  on  bottomry,  and  on 
that  the  bottomry  bond  was  given.  The  first  ques- 
tion to  be  considered  is,  whether  that  bottomry 
bond  was  generally  good  with  reference  to  the 
rules  which  are  well  established  in  the  court  re- 
specting bottomry.  First  it  was  said  that  it  was 
not  sufficiently  proved  that  it  was  given  for  neces- 
saries, that  a  large  sum  appeared  to  have  been 
expended  in  repairing  the  ship.  It  was  said  that 
the  ship  had  been  entirely  rebuilt,  and  that  you 
can  only  expend  in  bottomry  a  sufficient  sum  for 
the  repairs  that  were  necessary  for  the  particular 
vojage.  When  it  is  considered  that  the  voyage  is 
to  go  to  Callao,  and  then  to  the  Cbinoha  Islands, 
and  take  a  cargo  of  guano  for  England,  which  is 
notoriously  one  of  the  heaviest  cargoes  that  can  be 
obtained  and  carried  by  a  ship,  it  is  very  difficult, 
to  suppose  that  more  repairs  could  have  been 
effect^  than  what  would  be  necessary  for  the 
purpose  of  the  voyage.  But  however  that  might 
be,  it  is  quite  clear  that  a  very  large  portion,  if  not 
the  whole  of  that  sum,  must  have  been  for  necessary 
repairs.  The  question  of  amount  is  to  be  referred 
to  the  registrar,  and  therefore  it  is  clear  the  bond 
cannot  be  held  bad,  because  it  was  not  taken  for 
necessary  expenses.  It  is  next  said  that  there  was 
not  sufficient  evidence  that  the  money  could  not 
have  been  borrowed  on  the  personal  crfidit  either  of 
Gumm  or  the  shipowner  Smith,  and  that  there 
was  not  sufficient  evidence  that  the  master 
attempted  to  borrow  money  on  their  personal 
credit.  The  answer  to  that  appears  to  be,  that 
there  was  no  power  in  anybody  to  pledge  the 
personal  credit  of  Mr.  Gumm.  He  was  not  the 
owner,  only  the  mortgagee  of  the  ship.  He  had, 
no  doubt,  put  the  ship  into  the  hands  of  Dickson, 
Williams,  and  Co.,  the  ship  agents,  but  it  appears 
very  doubtful  whether  his  credit  would  have  been 
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pledged  even  to  them,  and  certainly  there  is  no 
evidence  that  he  gave  Dickson,  Williams,  and  Co. 
any  authority  to  borrow  money  on  his  credit  from 
anybody  else.  Therefore  it  is  wholly  immaterial 
that  Mr.  Gumm  was  a  person  in  good  credit, 
because  money  could  not  be  borrowed  on  his 
credit.  As  respects  Smith,  the  shipowner, 
there  is  not  the  slightest  reason  to  suppose 
that  he  was  a  person  in  any  credit  at  Melbourne, 
and  it  really  appears  to  their  Lordships  it  would 
have  been  perfectly  idle  to  advertise  for  anybody 
to  lend  money  on  his  personal  credit,  because  it 
was  plain  that  nobody  would  lend  money  on  bis 
personal  credit.  It  was  next  said  that  the  master 
ought  to  have  communicated  to  Mr.  Gumm  and 
Mr.  Smith  in  England,  before  he  borrowed  the 
money  on  bottomry.  The  answer  to  that  appears  to 
be,  that  there  was  really  no  opportunity  of  doing  it. 
They  did  not  know  certainly  before  the  mail  went 
out  in  August  that  it  would  be  necessary  to  borrow 
money  on  bottomry,  and  it  appears  very  doubtful 
whether  they  really  knew  it  then,  and  whether 
they  fairly  knew  it  before  September.  But  even 
if  it  be  assumed  that  they  knew  it  in  August, 
there  was  no  direct  communication  by  telegraph. 
The  message  would  have  had  to  be  sent  to  Galle 
by  steamer,  and  by  telegraph  f^om  Galle  to 
England.  Sending  in  that  doubtful  way,  first 
writing  a  letter  to  the  people  to  frame  the  tele* 
^ram  at  Galle,  and  then  to  send  it  by  telegraph. 
It  would  have  been  very  difficult  to  give  any 
thorough  account  of  the  state  of  things ;  and  even 
if  it  could  be  done,  it  would  have  taken  certainly 
more  than  two,  and  probably  full  three  months 
before  the  answer  could  have  been  got  back. 
Under  the  circumstances  it  appears  to  their  Lord- 
ships that  it  was  necessary ;  it  would  have  been,  in 
fact,  very  unadvisable  to  nave  kept  the  ship  at  Mel- 
bourne all  that  time.more  particularly  as  Barrett  was 
himself  a  part  owner,  and  therefore  quite  as  able  to 
judge  as  Smith  was,  what  was  desirable  to  be  done ; 
and  more  particularly  also  it  is  to  be  taken  into 
account,  that  after  all  the  parties  were  not  pledged 
to  the  bottomry  bond  because  a  bill  was  drawn  on 
Mr.  Gumm,  and  which  is  very  material  in  another 
part  of  the  case,  it  was  agreed  at  the  time  when 
the  bottomry  bond  was  given,  that  if  that  bill 
was  accept^ed  and  paid  when  it  became  due,  then 
the  bottomry  was  not  to  be  enforced.  But  then  it 
was  urged  very  strongly  by  Mr.  Cohen  that  the 
law  looks  with  great  suspicion  upon  a  bottomry  bond 
given  in  favour  of  the  ship's  agents,  and  that  on 
that  account,  even  although  this  might  have  been 
good  if  it  had  been  given  to  some  other  person,  it 
was  not  good  considering  it  was  given  to  the  ship's 
agents ;  and  some  passages  were  cited  from  Lord 
S  to  well's  judgment  in  the  case  of  The  Hero, 
{uhi  sup.),  in  which  he  says  with  respect  to  an 
agent,  *'  Gases  may  possibly  arise  in  which  an 
agent  may  be  justified  in  so  doing.  It  can  be  no 
part  of  his  duty  to  advance  money  without  a  fair 
expectation  of  being  reimbursed,  and  if  he  finds 
it  unsafe  to  extend  credit  to  his  employers  beyond 
certain  reasonable  limits,  he  may  then  surely  be  at 
liberty  to  hold  hard,  and  to  say,  '  I  give  up  the 
character  of  agent,'  and  as  any  other  merchant 
might,  to  lend  his  money  upon  bond  to  secure  its 
payments  with  maritime  interest.  If,  in  such  a 
case,  he  gives  fair  notice  that  he  will  not  make  any 
further  advances  as  a^ent,  and  affords  the  master 
an  opportunity  of  trying  to  get  money  elsewhere, 
and  the  master  is  unable  to  do  so,  but  is  obliged  to 


come  back  to  him  for  a  supply,  then  he  is  fairly  at 
liberty,  like  any  other  merchsnt,  to  advance  the 
money  on  a  security  that  is  more  satisfactory  to 
himself."  It  appears  to  their  Lordships  that 
practically  the  agents  in  this  case  did  really  aot 
and  do  everything  that  they  were  required  to  do  a» 
laid  down  by  Lord  Stowell,  because  they  did  give 
fair  notice  to  the  master  that  they  would  not  make 
any  further  advance.  They  told  the  master,  *'  thia 
bill  is  so  very  large  that  we  shall  not  be  able  our- 
selves to  advance  the  money  to  pay  it ;  "  and  they 
did  give  the  master  the  opportunity  of  borrowing 
money  elsewhere,  which  aoes  not  appear  to  mean 
as  was  argued,  to  borrow  money  upon  bottomry 
elsewhere,  but  to  borrow  money  elsewhere  on  the 
personal  credit  of  the  owners.  It  is  perfectly  plain 
that  the  master  could  cot  borrow  money  on  the 
personal  credit  of  the  owners.  Then  he  comes 
back  to  the  agents.  The  great  reason  why  the  law 
looks  with  suspicion  on  money  advanced  by  the 
agent  is,  that  the  agent  to  some  extent,  at  any  rate 
in  most  cases,  agrees  that  he  will  make  some 
advances  on  the  personal  credit  of  the  shipowner. 
The  shipowner  in  ordinary  cases  has  put  the  ship 
into  his  hands  and  he  is  dealing  with  him ;  but  in 
the  present  case  it  would  be  very  difficult  to  say 
that  the  agents,  Messrs.  Dickson,  Williams,  and 
Co.,  at  Melboume,  agreed  to  advance  one  ferthing 
on  the  credit  of  Smith,  the  shipowner,  the  ship 
really  being  put  into  their  hands  by  Mr.  Gumm,. 
the  mortgagee.  They  would  have  been  quite 
willing  apparently  to  advance  money  on  the 
credit  of  the  mortgagee,  Mr.  Gumm,  but  then  it 
was  doubtful  whether  Mr.  Gumm's  credit  was 
really  pledged.  As  to  Mr.  Smith,  they  looked 
upQu  him  as  a  person  of  no  credit,  and  never 
intended  or  held  out  the  least  in  the  world  that 
the^  would  advance  money  to  him.  It  appears  U> 
their  Lordships  that  under  these  circumstances  it 
was  a  perfectly  fair  transaction  for  them  to  say  to 
the  master,  "  you  must  give  us  a  bottomry  bond ; 
but  you  shall  draw  a  bill  on  Mr.  Gumm,  who  is  a 
person  in  good  credit,  and  who  has  put  the  ship 
into  our  hands,  and  who  may  be  desirous  to  pre- 
vent the  bottomry  premium  being  incurred,  and  so» 
his  security  on  the  ship  being  lessened,  be  may 
prefer  to  pay  these  expenses  rather  than  to  have 
his  security  lessened  by  the  bottomry  bond  being 
enforced  against  the  ship.  Still  draw  a  bill  on 
him,  and  if  he  pays  that  bill  well  and  good ;  then 
there  will  be  no  bottomry."  It  appears  to  their 
Lordships  that  under  the  circumstances  that  was  a 
peifectly  fair  mode  of  dealing  on  the  part  of  the 
agents,  and  that  it  would  be  wrong  to  hold  that 
the  bottomry  bond  was  bad  on  the  ^ound  that  it 
was  given  to  agents.  Neither  does  it  appear  that 
there  was  the  least  reason  to  suppose  that  anybody 
else  would  have  advanced  money  on  bottomry  on 
the  same  conditions.  Other  parties  very  likely 
might  have  been  found  to  advance  money  on 
bottomry  for  the  voyage.  They  would  have  ex- 
pected to  have  obtained  their  bottomry  premium 
at  all  events  if  Jihe  ship  arrived,  and  it  is  not  likely 
that  anybody  else  would  have  been  content  to  draw 
a  bill  on  Mr.  Gumm  and  take  the  chance  of  that 
being  paid,  and  say,  if  that  is  paid,  then  the 
bottomry  bond  is  not  to  be  enforced.  Therefore,  on 
this  part  of  the  case,  their  Lordships  agree  with  the 
judgment  of  the  learned  judge  in  the  court  below^ 
that  the  bottomry  bond  was  originally  perfectly 
valid.  The  next,  and  a  very  important  part  of  tlie 
case  is  this : — It  is  said  that  the  bills  of  exchange 
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were  oever  properly  presented,  and  never  properly 
dishonoured,  and  that  the  Goart  of  Admiralty,  as  a 
ooori  of  eqnitj,  ooffht  to  prevent  the  bonds  being 
enforoed,  and  ought  to  decree  that  all  that  the 
parties  are  entitled  to  is  to  have  the  bills  paid. 
The  ciroumstanoes  on  that  part  of  the  case  were 
these : — ^The  bill  was  drawn  at  ten  days'  sight  on 
Mr.  Gamm,  and  there  appears  to  nave  been  a 
reason  why  it  was  drawn  on  a  few  days'  sight,  and 
why  it  was  important  that  it  should  be  accepted 
immediately,  namely,  that  it  was  known  that  the 
voyage  to  Callao  would  probably  not  last  yery 
much  longer  than  the  time  it  would  take  for  the 
bill  to  arrive  in  England,  and  that  if  the  ship  was 
to  be  seized,  and  the  bottomry  bond  was  to  be 
enforced  at  Callao,  there  would  be  very  little  time 
left  after  the  bill  arrived  before  it  would  be  neces- 
sary to  send  out  orders  from  England  to  seize  the 
■hip  at  Callao.  The  bill  arrived  in  England  on  the 
1st  Nov.,  and,  unfortunately  Mr.  Gumm  had 
died  some  weeks  before,  which  has  caused  the 
whole  dificulty  in  this  part  of  the  case.  The  bill 
had  been  sold  to  a  bank  in  Melbourne,  and  the 
bottomry  bond  had  been  also  deposited  with  the 
bank  as  a  security  for  the  payment  of  the  bill,  and 
the  bill  with  the  bond  had  been  sent  over  to  the 
bank's  agent's  in  London.  The  bill  was  sent  to  Mr. 
Grumm's  office  to  be  presented  in  the  ordinary  way, 
Mr.  Cnrrie,  the  manager  of  the  bank  not  being 
aware  that  Mr.  Gumm  was  dead.  When  the 
person  sent  comes  there  he  finds  Mr.  Ford,  who 
had  been  manager  of  the  business  during  Mr. 
Gkimm's  lifetime.  Mr.  Gumm  had  been  for  some 
time  apparently  confined  to  his  bed,  and  Mr.  Ford 
had  had  the  entire  management  of  his  business, 
and  Mr.  Ford  is  found  there.  The  evidence  of  the 
different  persons  did  not  very  accurately  agree  as  to 
what  took  place.  At  any  rate  Mr.  Ford  would  not 
accept  the  bill,  but  he  was  the  person  who  first  gave 
information  that  Mr.  Gumm  was  dead,  and  that  he 
had  left  some  executors.  They  came  a  second 
time,  and  a  third  time,  and  Mr.  Cnrrie  came  him- 
self and  then  notice  was  given  that  one  of  the 
executors  was  abroad.  He  does  not  appear  to  have 
been  told  who  the  other  executor  was,  neither  did 
Mr.  Currie  ask.  The  bill  certainly  was  not  ac- 
cepted, and  Mr.  Ford  says  that  he  had  no  authority 
to  aocept,  and  he  says  he  did  not  lead  them  to 
believe  that  he  dishonoured  the  bill  on  the  part  of 
the  executors.  Their  Lordships  cannot  help  think- 
ing that  there  must  have  been  an  impression  given 
to  Mr.  Currie  that  Mr.  Ford  did  profess  to  ask  for 
the  executors,  and  did  tell  him  that  the  bill  would 
not  be  accepted.  He  told  them  on  one  of  the 
occasions  that  he  repudiated  the  transaction  alto- 
gether, and  thought  the  bottomry  was  altogether 
invalid.  This  having  taken  place,  a  notary  is  sent. 
The  notary  appears  not  to  have  been  told  that 
Mr.  Gumm  was  dead,  and  therefore  he  merely 
presented  the  bill  and  caused  it  to  be  protested  in 
the  ordinary  way.  Then  Mr,  Hallett;  one  of  the 
persons  who  had  been  named  in  the  will  of  Mr. 
Gumm  as  executor,  was  living  in  London,  and 
Mr.  Ford  communicated  with  him ;  therefore  Mr. 
Hallett  certainly  had  information  that  this  bill  had 
been  presented.  He  referred  them  to  the  solicitors 
who  had  acted  for  Mr.  Gumm,  and  were  apparently 
acting  for  the  executors.  What  precisely  passed 
with  the  solicitor  does  not  appear,  Imt  then 
communications  were  had  by  Mr.  Ford  with  Mr. 
Smith,  or  persons  acting  for  Mr.  Smith,  for  the 
purpose  of  endeavouring  to  raise  money  for  paying 


the  bills,  and  Mr.  Ford  called  on  Mr.  Carrie  on  the 
5th  and  left  a  letter  which,  whether  he  had  author- 
ity from  the  executors  or  not,  professed  to  be 
written  by  the  authority  of  the  executors,  and 
asked  that  the  bill  should  be  presented  again  when 
it  became  due.    But  they  did  not  hold  out  or  make 
any  promise  that  it  would  be*  paid.    Then  Mr. 
Currie  told  them  that  the  bill  would  be  sent  oht 
on  the  6th,  which  was  the  day  when  the  French 
mail  left,  which  would  take  the  orders  to  Callao ; 
and  he  told  them  that  unless  the  bill  was  paid  that 
night,  unless  they  produced  the  cash,  he  should 
send  out  the  bond  to  Callao  for  the  purpose  of 
being  enforced  ;  and  it  appears  to  their  Lordships 
that  there  was  no  distinct  promise  that  the  money 
should  be  paid  prior  to  the  time  when  the  bond 
was  sent  out.    The  main  question  to  be  decided 
really  is,  whether  the  bond  was  sent  out  too  soon. 
After  the  bond  had  been  sent  out  there  were  a 
variety  of  negotiations,  and  before  the  time  when 
the  ten  days  and  the  days  of  grace  would  have 
elapsed,  assuming  the  presentment  to  have  been 
good,  there  was  a  promise  that  if  the  bond  and  the 
bills  were  given  up,  the  amount  of  the  bills  would 
be  paid ;  but  then,  the  bond  having  gone  out  that 
could  not  be  done,  and  a  claim  was  made  for 
indemnity  that  was  refused ;  and  further  negotia- 
tions went  on,  and  the  result  was  that  the  partiea 
never  agreed.    The  first  question  is,  was  the  hiih 
presentM  P  Their  Lordships  think  that  it  is  hardly- 
necessary  in  deciding  this  case  to  say  whether  the 
bill  was  presented,  or  that  it  would  have  been  a  . 
good  presentment  of  the  bill  for  the  purpose  of 
giving  notice  of  dishonour  to  prior  parties  to  th& 
bill.     There  appears  to  be  very  little  authority 
indeed  as  to  what  is  to  be  done  to  present  a  bill 
under  these  circumstances.     It  is  laid  down  in 
Mr.  Justice  Byles'  book  on  bills  that  if  the  drawee 
of  a  bill  is  dead  the  party  ought  to  inquire  for  hia 
personal  representative.    But  in  the  present  case 
no  administration  had  been  taken  out,  and  no  will 
had  been  proved.    Then  if  a  party  who  presents 
a  bill  is  informed  that  there  has  been  a  will,  and 
somebody  named  in  the  will  as  executor,  but  who 
has  not  taken  out  probate,  who  has  not  determined 
whether  he  will  act  or  not,  is  he  bound  to  present 
it  to  such  a  person  who  may  or  may  not  af  terwardq  . 
take  out  probate,  or  may  or  may  not  afterwards 
turn  out  to  be  the  executor  P    There  is  very  great 
difficulty  in  that.    There  seems  great  difficulty  in 
saying  that  a  person  would  be  l^und  to  take  the 
aooeptanoe  of  anybody  whose  authority  to  give 
that  acceptance,  and  whose  authority  as  exeeutor 
had  not  been  recognised  b^  probate  being  granted. 
Their  Lordships  do  not  think  it  necessary  to  give  a 
decisive  opinion  on  that  question,  because  they 
agree  with  the  argument  that  they  have  beard  that*- 
the  real  question  here  is,  did  the  parties  do  under 
all  the  circumstances  what  was  reasonable  for  the 
purpose  of  getting  the  bill  accepted  and  paid  P  Their 
Lordships  are  of  opinion  that  it  is  pretty  dear  that  if 
the  bill  had  been  presented  to  Mr.  Hallett,  who  was 
the  only  person  named  as  executor  in  England,  it 
would  have  bad  no  effect ;  that  he  would  have  re- 
fused to  accept  it,  and  that  presentment  to  him 
would  not  have  really  made  any  difference  in  the 
case.    Look  at  what  the  position  of  Mr.  Hallett 
was.    Mr.  Gumm  was  not  liable  for  this  amount. 
It  would  have  been  a  very  serious  thing  intieed  for 
any  executor  to  accept  a  bill  drawn  upon  his 
testator  for  a  debt  for  which  his  testator  was  not 
actually  liable.    Mr  Hallet  was  informed  by  Mr» 
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Ford  of  tbe  bill  having  been  drawn  and  presented. 
He  referred  to  his  attorney,  who  afterwards  ap- 
peared in  some  of  the  negotiations,  and  was  present 
at  them.  If  Mr.  Hallett  had  really  intended  to 
accept  it  there  was  ample  opportunity  for  them 
to  have  seen  and  informed  Mr.  Carrie  that  the  bill 
woald  have  been  accepted ;  bat  before  the  bond 
was  sent  out  the  executor  never  offered  to  accept, 
neither  did  anybody  offer  to  accept  for  honour,  nor 
did  anybody  offer  to  promise  to  pay ;  bat  all  that 
was  said  was,  "  We  desire  that  you  should  keep 
this  bill  for  some  more  days,  until  in  the  ordinary 
coarse  it  becomes  dae,  and  then  present  it  again." 
Was  Mr.  Currie  bound  to  wait  ouder  these  cir- 
cumstances P  Their  Lordships  think  he  was  not, 
and  for  this  reason  :  The  time  was  very  material. 
It  was  known  that  even  if  they  sent  oat  by  that 
mail  it  was  very  doubtful  whether  the  bond  would 
arrive  out  in  time  at  Callao  in  order  to  stop  the 
ship.  If  the  ship  lefb  Callao,  the  consequence 
would  be  that  it  woald  go  to  the  Chinchas,  take  in 
a  cargo  of  guano,  and  there  would  be  all  the  risk 
of  the  voyage  from  the  Chinchas  to  England ;  and 
moreover,  though  possibly  the  parties  did  not  know 
that  such  was  the  law,  the  bond  having  become 
due,  and  being  forfeited  seven  days  after  the 
arrival  of  the  ship  at  Callao,  the  law  appears  to  be 
that  the  bottomry  holders  would  have  had  no 
insarable  interest  to  insure  the  bottontry  bond  on 
the  subsequent  voyage.  Under  these  circum- 
stances it  was  very  material  that  they  should  send 
oat  the  bond  by  the  first  mail,  and  the  other 

Earties  must  have  been,  or  at  any  rate  ought  to 
ave  been,  aware  of  that.  Therefore,  on  the  whole, 
it  appears  to  their  Lordships  that  the  bond  was  not 
sent  out  too  early,  that  there  was  no  violation  of 
the  agreement  which  Messrs.  Dickson,  Williams, 
and  Company  bad  made,  at  the  time  the  bond  and 
the  bills  of  exchange  were  taken,  that  they  woald 
give  the  opportunity  to  Mr.  Gamm  of  accepting 
and  paying  the  bill  before  they  would  enforce  the 
bond.  No  doubt  it  was  a  misfortune  for  which 
nobody  was  answerable,  that  Mr.  Gumm  happened 
to  be  dead.  But  still  their  Lordships  think  that 
the  bill  having  arrived,  and  there  being  several 
days  daring  which  the  bank  could  get  neither 
acceptance  nor  payment  before  the  next  mail  went 
out,  the^  were  justified  in  sending  out  orders  by 
that  mail  with  the  bond,  to  have  the  bond  enforced. 
The  next  question  to  be  decided  is  this :  the  bond 
was  so  drawn  as  to  hypothecate  any  freight  which 
might  be  earned  between  Callao  and  England,  and 
thouffh  the  bond  was  made  payable  at  Callao,  and 
it  is  objected  that  though  the  bond  may  be  generally 
good,  yet  it  is  bad  as  respects  that  freight.  And 
their  Lordships  are  of  opinion  that  the  bond  does  not 
validly  hypothecate  that  freight,  although  it  was 
admitted  that  the  bond  being  bad  in  that  respect 
does  not  make  it  entirely  bad,  but  that  it  is  still 
good  as  respects  the  ship.  An  ordinary  bottomry 
bond  beyond  all  question  only  pledges  the  ship, 
and  sometimes  the  cargo  and  the  freight  to  be 
earned  on  the  voyage,  which  is  to  be  accomplished 
before  the  bottomry  bond  becomes  payable ;  and 
their  Lordships  have  not  been  referred  to  any  case 
in  which  freight  to  be  earned  on  a  sabsequent 
voyage  has  been  included  in  a  bottomry  bond.  It 
was  held  in  the  Jdcob  (ubi  wp.h  that  the  subse- 
quent freight  under  very  peculiar  circumstances 
might  be  liable,  but  there  is  no  form  of  a  bottomry 
bond  produced  which  on  the  face  of  it  professes  to 
charge  and  hypothecate  the  subsequent  freight ; 


and  their  Lordships  are  of  opinion  that  subsequent 
freight  cannot  be  hypothecated,  for  this  reason  : 
That  by  the  very  nature  of  a  bottomry  bond  the 
parson  who  takes  it  is  to  become  liable  for  the 
maritime    risk,    and   therefore   nothing  can  be 
hypothecated,  except  something  which  is  in  danger 
of  perishing  by  maritime  risk  daring  the  time 
that  the  bond  is  running.    But  here  that  freight 
was  not  begun  to  be  earned,  the  carg^  was  not 
loaded  on  board  until  after  the  bond  was  forfeited, 
and  when  no  maritime  risk  was  being  run  by  the 
person  who  had  advanced  his  money  on  bottomry, 
because,  the  bond  being  forfeited,  he  already  had 
got  the  personal  security  of  the  master.    And, 
moreover,  if  there  can  be  a  valid  pledge  of  the 
subsequent  freight,  it  does  not  appear  why  there 
should  not  be  a  valid  pledee  of  the  freight  for  ever 
and  ever,  until  the  bottomry  holder  chooses  to 
seize  the  ship.    It  is  difficult  to  see  where  the  end 
of  it  would  be.    The  only  case  which  has  been 
cited  was  the  case  of  the  Jacob  (ubi  sup.) ;  it  is 
unnecessary  to  say    whether  that  was    rightly 
decided,  but  it  hardly  appears  to  be  an  authority 
on  the  question,  for  there  the  subsequent  freight 
had  not  been  hypothecated ;   but  Lord  Stowell 
came  to  the  conclusion  that  by  deviating  from  the 
proper  voyage,  and  from  going  away  too  early,  the 
shipowner  had  wrongfully  deprived  the  bottomry 
holder  of  the  freight  which  really  was  pledged, 
namely,  the  freight  to  be  earned  in  the  current 
voyage,  and  that  therefore  it  was  right,  the  ship 
having  got  away  before  it  could  be  seized,  to  hold 
that  the  subsequent  freight  could  be  seized.   Their 
Lordships  give  no  opinion  whether  that  was  right 
or  wrong,  but  that  case  does  not  appear  to  be  an 
authority  for  giving  a  pledge  of  the  subsequent 
freight.    Their  Lordships  have  come  to  the  con- 
clusion that  there  was  no  valid  pledge  of  the  sub- 
sequent freight.    The  question  then  arises,  what 
ought  to  be  done  P    Both  ship  and  freight  were 
seized  when  the  ship  arrived  at  Cork.    Bail  was 
given  generally,  and  the  ship  was  released,  and 
earned  the  freight  subsequently.     Then  it  was 
said  that  because  the  bail  had  been  given  generally, 
and  ship  and  freight  had  been  released,  there  could 
be  no  subsequent  inquiry  into  the  value  of  the 
ship  and  freight ;  but,  practically,  the  parties  by 
piving  bail  must  beconsidered  to  have  agreed  that 
if  the  bond  was  held  to  be  valid  in  any  part  then 
the  bail  would  pay  the  amount  of  the  bottomry 
bond,  which  was  the  amount  for  which  they  had 
given  bail.    Their  Lordships  find  that  that  is  not 
the  rule  in  the  Admiralty,  but  that  after  bail 
has  been  given,  on  a  proper  case  being  made  out, 
the  Court  of  Admiralty  will  go  into  the  question 
whether  the  res  which  was  seized, — the  whole  of 
the  property  which  was  attached, — ^was  of  more  or 
less  value  than  the  amount  for  which  bail  was 
given,  and  if  it  is  found  that  it  is  of  less  value, 
then  the  parties  will  only  be  obliged  to  pay  the 
amount  ot  that.    That  appears  to  nave  been  de- 
cided by  Dr.  Lushington  in  the  case  of  The  Duchesee 
de  Brabant  ( S  wab.  264).  That  was  a  case  of  ooUision. 
The  note  is,  *'  the  bail  is  only  liable  to  the  extent 
of  the  value  of  the  ship  and  freight,  and  not  for 
the  full  amount  of  the  damage  done,  even  although 
as  in  the  present  case,  bail  may  have  been  given 
for  a  sum  beyond  the   value  of  the  ship   and 
freight;"   and  there  it  was  decided  that  on  a 
proper  case  being  made  out,  a  subsequent  ino|uii7 
may  be  made  into  the  value  of  the  ship  and  freight, 
notwithstanding  bail  has  been  given  for  a  larger 
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warn.  If  that  may  be  so  when  both  ship  and 
freight  are  held  to  be  liable,  a  fortiori,  their  Lord- 
ships are  of  opinion  that  it  woold  be  the  case  if 
the  oonrt  conies  to  the  decision  that  thoogh  the 
ship  is  liable  the  freight  is  not ;  and  therefore  they 
are  of  opinion  that  the  decree  of  the  court  below 
ought  to  be  varied  by  declaring  that  the  bottomry 
bond  was  not  a  Talia  hypothecation  of  the  freight 
earned  by  the  vessel  on  the  voyage  from  Callao  to 
England,  and  operated  only  as  a  hypothecation  of 
the  ship,  and  by  referring  it  to  the  Registrar  to 
ascertain  what  was  the  vaine  [of  the  ship  when 
released.  Subject  to  that  variation,  the  decree  of 
the  court  below  will  be  affirmed,  but  the  decree 
having  been  varied  in  a  substantial  part  of  the 
case,  their  Lordships  will  humbly  report  to  Her 
Majesty  that  it  should  be  affirmed  with  that  varia* 
tion,  but  without  cost  to  either  side.  Their  Lord* 
ships  understand  that  it  will  be  for  the  conveni- 
enoe  of  both  parties  that  the  cause  should  be  re- 
tained in  this  court,  and  that  the  questions 
remaining  to  be  determined  should  come  before 
Her  Majesty's  Registrar  in  Maritime  Causes. 
This  course  may  therefore  be  pursued. 

Decree  affirmed. 

Solicitors  for  the  appellant,  Weetcdl  and  Boherte. 

Solicitors  for  the  respondents,  WaUon8,Bubb,had 
Wdltan. 


V.C.  BACON'S  COVBT. 

Beportod  hj  th«  Hon.  Bobbbt  Butlsb  and  T.  H.  Cabbos, 
Esq.,  Barristen-at-Law. 

April  17  and  19, 1872. 
Albxandbb  V,  Camfbbll, 

Marine  inevranee^MtUual  society — Policy— Depo- 
eUeeof—Mierepreeentaiion^^Arbitration — Plead' 
ing — Evidence. 

By  the  ruU$  of  amuiualiniurance  aesoeiationwhich 
were  ir^orporated  in  their  policies,  no  memher, 
mortgagee,  or  assignes  having  a  ship  insuredin  the 
association  which  should  he  mortgaged  or  assigned 
to  any  person,  shovXd  have  any  daim  hy  virtue  of 
the  policy,  nor  shouH  any  assignee  of  the  policy 
have  a  daim  for  any  loss  ttr  damage  which  might 
he  sustained  hy  the  ship,  unless  previous  to  the 
occurrence  of  suiSh  loss  or  damage  such  memher, 
mortgagee,  or  assignee  shall  have  given  an  under- 
taking  to  pay  and  discharge  aU  sums  which  might 
become  due  from  such  memher  in  respect  of  such 
ship  and  her  insurance,  and  of  the  insurance 
underwritten  on  his  behalf  in  the  association. 

The  plaintiff  was  depositee  of  a  policy  for  valuable 
considertUion,  He  did  not  give  the  required 
undertaking,  but  in  fad  paid  and  discharged  all 
payments  in  respect  of  the  ship  and  her  insurance. 
The  ship  was  lost : 

Held  that  the  plaintiff  was  entitled  to  the  proceeds  of 
the  policy , 

In  a  proposal  for  a  policy  the  ship-owner  in  answer 
to  the  question  '*  When  and  where  last  metalled  ?" 
stated^' Liverpool,  1867."  It  appeared  from  Lloyd's 
registrar  that  the  ship  was  last  metalled  in  1865, 
hut  it  was  proved  that  in  1867,  amongst  other 
repairs,  the  metal  slieathing  was  overhauled, 
thoroughly  repaired,  and  replaced  with  new  where 
necessary. 

Held,  that  there  had  been  no  such  misrepresentation 
as  to  vitictte  the  policy. 

By  the  rules  of  the  association  all  matters  in  dispute 
rdatixje  to  any  claim  in  respect  of  an  insurance 


were  to  be  referred  to  arbitration  as  a  condition 
precedent  to  any  action  at  law  or  suit  in  equity. 
Held,  that  qitestions  of  law  were  not  affected  hy  the 
arbitration  dause,  and  that  thejurisdidion  of  the 
court  was  rMt  exduded. 
This  suit  was  instituted  to  recover  the  money  due 
on  a  policy  of  insurance  on  the  ship  Pilgrim,  which 
had  been  lost.    The  ship  had  been  insured  in  a 
mutual  society  called  the  Alliance  Ship  Insurance 
Association,  and  the  plaintiff  sued  as  equitable 
mortgagee  by  deposit  of  the  policy.    The  defen- 
dants were  the  committee  and  managers  of  the 
association. 

By  the  rules  of  the  association,  which  were  in- 
corporated in  the  policy,  it  was  provided  (rule  15)» 
that 

No  memher,  mortgagee,  oz  assignee,  the  whole  or  any 
part  of  whose  share  in  a  ship  insured  io  this  association 
shall,  at  the  time  of  entering  or  afterwards,  be  mortgaged 
or  assigned  to  any  person  or  persons,  shall  have  any 
claim  by  Tirtne  of  this  policy,  nor  shall  any  assignee  of 
■nch  policy  have  a  claim  for  any  loss  or  damage  which 
may  be  sustained  by  snch  ship  unless  previous  to  the 
oocurrence  of  such  loss  or  damage  such  member,  mort- 
gagee,  or  assignee  shall  have  deUvered  to  the  manager 
an   undertaking    approved    of   by  the  mortgagee   or 
assignee,  whereby  he  shall  covenant  with  the  mana^ 
to-  pay   and   discharge    all    sums    of    money    which 
are    or    may    become    due   from    such    member    in 
respect   of    such    sMp    and    her    insurance,    and    in 
reffpect  of  the  insurances  underirritten  on  his  behalf 
in  this  association.    Nevertheless,  such  member  shall 
still  be  liable  for,  and  shall  pay  his  contributions  and 
demands  the  same  as  if  such  mortgage  or  assignment  had 
not  been  made.    Anv  member  who  may  prefer  to  pay  the 
quarter's  premium  by  cash  in  advance,  and  on  tne  20th 
Jan.  deposit  a  further  sum  equal  to  a  quarter's  premium 
towards  meeting  any  additional  calls,  shall  have  the 
option  of  so  doing,  instead  of  providing  the  above-named 
guarantee. 
The  rales  also  provided  that 
If  a  difference  shall  arise  between  the  committee  and 
any  member  relative  to  the  settlement  of  any  loss  or 
damsge,  or  to  anjr  claim  for  average  or  any  other  matter 
relating  to  the  insurance,  such  member  shall,  within 
twenty-eight    days  i^ter    such    difference    shall   have 
arisen,  select  an  average-stater  of  Lloyd's,  as  arbitrator 
on  his  behalf,  and  the  committee  shall  select  another, 
which  two  shall    have    power    to  appoint    a    third* 
which  three,  cr  any  two  of  them,  shall  decide  upon 
the  claim  or  matter  in  dispute,  according  to  the  roles  and 
custom  of  this  association,  to  be  Pproved  on  oath  by  the 
managers,  snch  decision  to  be  finallj  binding  on  each 
party,  but  the  committee  and  assured  may,  by  mutual 
consent,  refer  such  claim  on  dispute  to  one  person  only, 
whose  award  or  decision  shall  l»e  final  and  conolusive ; 
the  costs  of  such  reference  and  of  the  award  shall  be  at 
the  discretion  of  the  said  arbitrators.    And  it  is  hereby 
ezpresslv  declared  that  no  member  who  shall  refuse  to 
accept  the  amount  of  any  loss  as  settled  by  the  committee 
in  fidl  satisfaction  of  his  claim,  shall  be  entitled  to  main- 
tain any  action  at  law  or  suit  in  equity  on  his  policy  until 
the  matter  in  dispute  shall  thave  been  referred  to  and 
decided  by  arbitration  as  hereinbefore  specified,  and  then 
only  for  such  sum  or  sums  as  the  said  arbitrators  shall 
award ;  and  the  obtaining  the  decision  of  such  arbitra- 
tors on  the  matter  in  dispute  is  hereby  declared  to  be  a 
condition  precedent  to  the  right  of  any  member  to  main- 
tain any  such  action  or  suit. 

The  plaintiff  paid  and  discharged  all  sums  of 
money  which  became  due  in  respect  of  the  ship  and 
ber  iusurance. 

The  defence  raised  by  the  pleadings  was  that 
there  had  been  a  material  misrepresentation  made 
at  the  time  of  obtaining  the  |  policy  by  the  ship- 
owner, who  in  answer  to  the  question  *'  When  and 
where  last  metalled?"  had  replied,  ''Liverpool, 
1867,"  whereas  it  appeared  from  Lloyd's  Register 
that  the  ship  was  last  metalled  in  1865,  and  that 
i  she  was  only  overhauled,  and  new  metal  PUt 
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where  reqaired,  in  1867.  The  defendants  also 
oontendea  that  the  matters  in  dispute  ought  to 
have  been  referred  to  arbitration  as  a  condition 
precedent  to  recovering  on  the  policy.  It  ap- 
peared that  previous  to  the  filing  of  the  bill, 
negotiations  had  been  entered  into  with  the  object 
of  referring  the  matters  in  dispute  to  arbitration, 
but  88  the  plaintiff  refused  to  submit  questions  of 
Jaw  to  the  decision  of  the  arbitrators,  and  the 
defendants  insisted  that  their  award  should  be 
final  on  all  points,  the  present  proceedings  were 
instituted. 

At  the  bar  a  certificate  of  the  ship's  register 
was  produced,  from  which  it  appeared  that  the 
plaintiff  was  a  mortgagee  of  the  ship,  and  it  was 
contended  that  as  he  had  not  complied  with  the 
requirements  of  the  15th  rule  of  the  Association 
he  was  not  in  a  position  to  make  any  claim  by 
virtue  of  the  policy, 

Kay*  QO. and  A,  Q.  Marten  for  the  plaintiff.— 
The  statement  that  the  ship  was  remetalled  in 
1867  is  substantially  true.  Misrepresentations  to 
vitiate  a  policy  must  be  substantial  and  material : 
\QandyY.  The  Adelaide  Marine  Insurance  Company, 
ante,  p.  101 :  25  L.  T.  Rep.  N.  8. 742 ;  L.  Rep.  6  Q.  B. 
746;  40  L.  J.  239,  Q.  B.)  If  there  was  au]^  misrepre- 
sentation, the  defendants  must  prove  it  strictly : 
(Mowait  V.  Blake,  31  L.  T.  Rep.  387.)  The  clause 
in  the  articles  of  association  as  to  arbitration  does 
not  apply  to  Questions  of  law,  and  does  not  ex- 
clude the  jurisdiction  of  the  court.  The  members 
of  the  association  are  sufficiently  ^presented  by 
the  defendants : 

Pepper  v.  Green,  2  H.  J-  M.  478 ; 

Eai-vey  v.  Beckwith,  2  H.  A  M.  429 ;  10  L.  T.  Eep.  N.S. 

682; 
Bepver  v.  Eenxell,  2  H.  A  M.  486 ;  13  L.  T.  Bep.  N.  S. 


Swanston,  Q.C.  and  A.  E.  Miller,  Q.O.  for  the  de- 
fendanf«.---The  plaintiff,  as  appears  from  the  ship's 
register,  is  the  mortgagee  of  the  ship,  and,  not 
liaving  complied  with  the  rules  of  the  society,  he 
cannot  recover  on  the  policy.  This  case  is  on  all 
fours  with  the  case  of  TumhuU  v.  Woolfe  (2 
Mar.  Law.  Oas.  O.  S.  63;  7  L.  T.  Rep.  N.  S. 
483;  9  Jur.  N.  8.  57),  except  that  in  that  case 
the  owner  of  the  ship  was  plaintiff,  and  here  the 
mortgagee  is  plaintiff.  There  has  also  been  such 
misrepresentation  as  to  vitiate  the  policy : 

Marehall  on  Marine  Insaranoe,  4  edit.  p.  356 ; 

Kisch  Y.  The  Central  Railway  Company  of  Venezuela 
{Limited)  12  L.  T.  Bep.  N.  S.  801 ;  34  L.  J.,  N.  S., 
545,  Oh. ; 

Haywood  r.  Rodgere,  4  East,  590,  587 ; 

Carter  t.  Boehm,  8  Burr,  1905; 

Barber  y.  Fletcher ,  1  Donglas,  806; 
The  evidence  as  to  whether  the  matter  not  com- 
municated were  material  is  not  admissable :  {Camp' 
beU  V.  Richards,  5  B.  <&  Ad.  840),  arbitration  bein^ 
a  condition  precedent,  the  plaintiff  cannot  sue  until 
an  award  has  been  made. 

Scott  Y.  ilvery,  5  H.  L.  Cm.  811 ; 
Kay,  Cj.C.  in  reply. — I  claim  as  depositee  of  the 
policy.  There  is  no  evidence  of  any  mortgage  of 
the  ship  except  the  register,  and  that  cannot  be 
admitted,  as  no  such  ^defence  was  raised  by  the 
pleadings : 

Bhimve  v.  PhilUpa,  5  L.  T.  Bep.  N.  S.  108, 655 ;  4  De 
G.  F.  J.  208. 
In  TumhuU  v.  Woolfe  (ubi  eu^.),  a  deed  was 
required  to  be  executed  by  the  mortgagee ;  here 
it  IS  merely  an  undertaking.  I  have  paid  all 
the  money  which  the  15th  rule  is  intended  to 
secure,  and,  although  I  have  not  given  any  under- 


taking, I  have  performed  all  the  conditions  required 
thereby. 

The  Vicb-Ohancbllor  said :  In  this  case,  which 
is  not  entiriely  without  difficulty,  the  only  safe 
guide  I  can  follow  is  furnished  by  the  record.  The 
case  of  the  plaintiff  is  very  simple  and  plain  a^ 
stated  on  his  bill.  Being  interested  as  depositee 
in  a  policy  of  insurance  on  a  ship,  and  a  loss 
having  arisen,  he  asked  for  payment  from  the  in- 
surance company.  No  question  turns  upon  the 
policy  of  insurance.  The  only  important  question 
which  arises  is  upon  the  15th  rule  of  the  regula- 
tions and  rules  affecting  the  society.  The  defen- 
dants by  their  answer  raise  only  two  objections  to 
the  plaintiff's  claim,  as  I  understand  it.  The  first 
is  that  upon  the  original  acceptance  and  execution 
of  the  policy,  a  material  misrepresentation  was 
made  which  has  the  effect  of  vitiating  the  policy 
and  releasing  them  from^the  obligations  contained 
therein,  and  the  other,  that  the  regulations  having 
provided  for  a  settlement  by  arbitration  of  ail  ques- 
tions which  should  arise  under  the  policy,  this 
court  has  no  jurisdiction  to  deal  with  the  subjeot, 
because  the  plaintiff  has  refused  to  concur  in 
an  arbitration.  That  there  is  no  other  objec- 
tion raised  by  the  answer  I  think  is  not 
only  apparent  upon  the  whole  answer  it- 
self, but  by  the  concluding  paragraph  in  which 
the  defendant  states  "  That  the  plaintiff^s  remedy, 
if  any,  is  at  law  only,  and  not  in  this  honourable 
court,  and  we  claim  the  same  benefit  of  thiB 
objection  as  if  we  had  demurred  to  the  bill,  or 
pleaded  the  same  objection  in  bar  of  the  further 
prosecution  of  this  suit."  The  objection  as  to  the 
materiality  of  the  representations  is  contained  in 
the  first  paragraph  in  which  it  is  alleged  that 
"  The  defendants  have  discovered  since  the  date 
of  the  policy  that  the  proposal  for  the  in&nranoe 
contained  a  material  misstatement  as  to  the  con- 
dition of  the  ship,  and  the  ship  had  not,  in  fact, 
been  metalled  so  lately  as  is  alleged  in  such  proposal, 
and  we  submit  for  the  judgment  of  this  honour- 
able court,  whether  by  reason  of  such  missutte- 
ment  as  aforesaid  the  policy  has  or  not  been 
avoided  or  otherwise,  and  how  affected."  Now 
throughout  the  answer  there  is  no  suggestion 
Whatever  that  the  plaintiff's  claim  can  be  de- 
feated upon  any  other  than*  the  two  grounds 
I  have  mentioned.  There  is  no  suggestion 
of  infirmity  of  title  on  his  part.  The  plaintiff 
alleges  that  he  was  equitable  mortgi^gee  by 
deposit  of  the  policy  of  insurance;  the  defen- 
dants say  only  that  they  know-nothing  about  that. 
They  raise  no  other  objection  to  the  plaintiJOCa 
title  than  that  which  is  contained  in  the  passage 
which  I  have  referred  to,  in  which  they  simply 
say  that  they  do  not  know  whether  he  has  the 
interest  which  he  claims.  Then  at  the  hearing  a 
totally  new  issue  is  raised,  one  not  to  be  found 
in  the  pleadings,  not  having  any  necessary  con- 
nection with  the  facts  as  they  appear  in  the  plead- 
ings* but  which  acquires  very  great  importaaoe 
and  weight,  because  of  the  reference  which  is 
made  to  the  case  of  TumhuU  v.  Woolfe  (ubi 
eup.),  which  did  in  some  respects  resemble  the 
present,  and  in  which  it  was  decided  that  a  man 
who  was  not  the  true  owner  of  a  ship,  but  who  had 
mortgaged  it,  having  effected  an  insurance,  and 
not  having  disclosed  that  fact,  was  incapacitated 
from  suing  in  respect  of  a  loss  which  had  happened. 
The  argument  there  turned  upon  a  danse  which  is 
similar  in  most  respects  to  the  15th  clause  and 
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regulation  existing  here.  The  only  material  dif- 
ference is  that  in  the  case  before  the  court  in 
Tumhdl  V.  Woolfet  the  important  term  was  that 
npon  some  interest  being  acquired  either  by  a 
mortgagee,  assignee,  or  any  other  person  in  the 
policy,  a  deed  should  be  executed  by  that  person 
which  would  impress  npon  him  the  obligation  of  per« 
forming  all  the  conditions  which  the  assured  ought 
to  perform  under  the  original  policy.  In  the  present 
case  the  regulation  only  requires  that  there  shall 
be  an  undertaking  given  to  that  effect.  The  obvious 
meaning  of  this  regulation  is  that,  inasmuch  as 
this  is  a  mutual  insurance  company,  and  as  each  of 
the  members  is  liable  to  contribute  according  to 
ilia  proportion  for  any  loss  which  may  occur  during 
the  Tear  forwhich  the  policy  is  to  exist,  it  should 
not  be  in  the  power  of  the  persons  effecting  an 
insurance  to  deal  with  the  interest  created,  under 
the  policy,  and  at  the  same  time  to  escape  from  the 
burdens  or  leave  the  society  without  the  security 
tbe^  have  a  right  to  expect  from  the  terms  of  the 
|x>licy.  If  the  assured  parts  with  his  interest,  then 
he  is  to  substitute  some  other  person,  who  at  the 
time  of  acquiring  his  interest  will  undertake  the 
business,  and  that  in  the  case  of  TumbuU  v.  Woolfe 
was  to  be  effected  by  means  of  a  deed.  In  the 
present  case  it  was  to  be  effected  by  means  of  an 
und^itaking,  and  although  no  doubt  much  has 
been  said  about  a  certain  obscurity  of  expression 
contained  in  the  15th  regnlation,  the  general 
meaning  of  it  is  that  which  I  have  endeavonred 
CO  express.  In  this  case  Mr.  Alexander,  the 
plaintiff  alleges  and  proves  that  at  a  time  sub* 
sequent  to  effecting  the  policy  he  became  depo- 
aitee  of  the  policy  for  a  valuable  consideration, 
that  be  became  entitled  therefore  to  alPthe  benefits 
that  might  result  from  the  policy.  He  does  not 
suggest  that  he  was  not  also  bound  by  all  the  ob- 
ligations which  attached  to  the  insured,  because  it 
is  a  fact  alleged  and  proved,  and  not  contradicted, 
that  for  the  whole  period  for  which  the  policy  was 
effected,  all  the  calls  and  payments  which  ought  to 
be  nuule  on  the  part  of  the  assured  have  been 
2nade  by  him,  so  tluit  if  be  had  given  an  under- 
taking it  would  not  have  carried  the  matter  any 
farther.  He  has,  in  point  of  fact,  without  any  such 
undertaking,  performed  all  the  conditions.  Then 
the  ship  goes  to  sea  and  an  accident  happens,  in 
consequence  of  which  a  loss  is  sastained.  Now, 
consider  what  are  the  circumstances  of  the  parties 
at  the  time  of  that  loss.  Yivtan,  the  insurer, , 
was  there  and  then  entitled  to  demand  pay- 
ment of  the  amount  of  the  loss.  If  he  had 
l^ne  to  Mr.  Alexander  he  might  or  might 
not  have  procured  from  him  the  policy  which  had 
been  deposited  with  him.  Whether  he  did  or  not, 
cither  for  Mr.  Alexander  or  for  himself,  at  that  time 
be  had  a  right  to  receive  the  moneys  insured  by  the 
policy.  Then,  has  anything  happened  to  change 
that  state  of  circumstances  P  Mr.  Alexander  has  a 
right  to  all  that  Vivian  could  have  demanded,  and 
T'ivian  beyond  all  question  could  have  demanded 
the  amount  of  the  loss  which  he  had  sustained  by 
reason  of  the  accident  to  the  ship.  But  it  is  said 
that  TumhuXL  v.  Woolfe  decided  that  a  man  who 
has  insured  his  ship  and  who  has  before  mortgaged 
the  ship  cannot  enforce  the  insurance  against  the 
company  unless  he  has  complied  with  the  require- 
in«:it8  in  that  respect,  in  the  case  of  TumhtUl  v. 
IVoc^e  executing  a  deed,  and  in  this  case  giving  an 
undertaking.  If  that  case  had  been  raised  upon 
the  pleadings  it  would  have  been  necessary  to 


examine  it  much  more  closely  and  minutely 
than  I  have  the  means  of  doing  at  present. 
It  cannot  be  said  that  according  to  the  practice 
of  this  court,  or  any  other  of  the  rules  by 
which  the  proceedings  of  the  court  are  con- 
ducted, that  parties  should  eome  to  the  court 
with  plain  issues  joined  between  them,  the  subject 
of  their  dispute  clearly  ascertained,  and  that  at  the 
hearing  a  question  totally  different  from  anythinff 
to  be  found  in  tho  pleadings  should  be  raised,  and 
the  court  should  be  asked  to  determine  it.  That 
was  not  the  case  in  Twmhull  v.  Woolfe,  where  the 
whole  of  the  facts  upon  which  the  court  decided 
were  clearly  upon  the  pleadings  and  in  the  evi- 
dence. Now  m  this  case,  bound  as  I  am  by  the 
record,  and  bound  as  I  am  not  to  regard  any  other 
circumstances,  I  find  it  impossible  to  engage  in 
any  consideration  of  the  point  which  Mr.  Swans- 
ton  has  mainly  relied  upon,  and  which  nobody  can 
deny  would  have  been  of  vital  importance  if  it 
had  been  raised.  For  although  I  agree  that  there 
is  no  evidence  of  the  existence  of  any  mortgage, 
at  the  same  time  I  cannot  help  feeling  that  the  pro- 
duction of  those  registers  gives  rise  to  a  sort  of  pre- 
sumption that  at  the  time  when  this  insurance  was 
effected  there  was  an  existing  mortgage  in  favour 
of  Mr.  Alexander.  That  was  a  mortgage  of  a 
most  notorious  kind,  as  mortgages  of  ships  always 
are,  and  without  saying  that  this  company  were 
bound  before  they  effected  the  insurance  to  ascer- 
tain or  even  to  inquire  whether  the  ship  had  been 
mortgaged,  I  say  that  they  have  to  explain  and  to 
account  to  me  now,  before  I  can  listen  to  their 
defence  upon  that  ground,  why  in  their  answer  they 
did  not  state  that  plain  and  important  fact.  If  that 
had  been  done,  I  cannot  tell  what  might  have  been 
the  result  of  it.  I  cannot  tell  what  the  plaintiff 
would  have  had  to  say  as  to  the  existence  of  the 
mortgage,  or  as  to  its  discharge,  or  as  to  any 
other  circumstances  that  might  be  relfbtive 
to  it.  The  defendants  have  chosen  not  to  raise 
that  question  by  their  pleadings,  but  rely  upon 
this  which  I  have  mentioned,  namely,  that  there 
was  a  material  misrepresentation,  and  that  tho 
remedy  is  nbt  in  this  court.  How  am  1  at  liberty 
to  go  beyond  the  limit  of  this  record  P  If  I  thought, 
as  I  do  not,  that  the  evidence  was  conclusive  as  to 
the  existence  of  the  mortgage,  I  could  not  possibly 
adopt  it  here,  because  it  is  a  case  which  the  defen- 
dant has  not  upon  his  pleadings  tendered  to  the 
judgment  of  the  court.  Nor  can  any  injustice  be 
done  by  it,  because  I  find  that  all  the  terms  in  the 
strictest  manner  have  been  complied  with  by  the 
plaintiff  in  this  suit,  and  that  no  wrong  has  been 
done  to  the  defendants  (unless  indeed  they  snc- 
oeed  upon  the  misrepresentation),  no  infraction  of 
their  rules,  except  only  the  verbal  non-compliance 
with  the  stipulations  that  upon  a  change  of  interest 
an  undertaking  should  be  given  that  the  original 
owner's  obligation  should  be  performed.  I  tmnk, 
therefore,  that  being  bound,  as  I  feel  I  am,  by 
the  issues  raised  here,  I  cannot  entertain  that 
question  which  was  so  plainly  and  conclasively 
decided  in  TumbuU  v.  Woolfe,  and  which  J 
should  not  have  ventured  in  the  slightest  degree 
to  depart  from  or  suggest  any  question  re- 
specting the  propriety  of.  Then  if  the  case  is 
reduced  to  a  question  of  material  misrepre- 
sentation, in  that  I  think  that  the  defendants  have 
plainly  failed  in  their  contention.  In  the  course 
of  the  argument  a  good  deal  has  been  said  about 
remetalling,  an  expression  not  to  be  found  in  tho 
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pleadiDflTB,  but  the  meaning  of  whioh  is  perfectly 
obvioQR.  The  insurance  company,  in  the  ordinary 
course  of  their  bnsiness,  sent  a  set  of  interroga- 
tories to  the  person  proposing  io  effect  the  insur- 
ance, requiring  answers  to  them,  and  no  fault  is 
found  with  the  answers  except  that  which  relates 
to  the  metalling.  The  Question  upon  the  subject 
is — bow  it  was  metalled  r  and  the  answer  to  it  is 
— at  Liverpool,  in  1867.  Upon  that  subject  the 
evidence  of  the  person  by  whom  the  repairs  were 
executed  is  exceedingly  clear  and  distinct.  Mr. 
Clover  saTB :  "  My  firm  received  instructions  in 
the  month  of  March  1867,  from  the  plaintiff  to  do 
certain  repairs  and  alterations  to  the  ship  Pilgrim, 
in  the  plaintiff's  amended  bill  of  complaint  men- 
tioned ;  amongst  other  repairs,  the  metal  sheathing 
of  the  said  ship  was  completely  overhauled  and 
thoroughly  repaired,  and  replaced  with  new  where 
necessary."  What  I  am  asked  to  decide  is, 
whether  the  answer  I  have  read  stating  that  the 
ship  was  metalled  at  Liverpool  in  1867,  is  a 
material  misrepresentation.  It  has  been  suggested 
that  repairing  a  ship  is  not  metalling  a  ship.  I 
have  no  reason  to  think,  and  considering  the 
ordinary  expression  which  you  apply  to  a  house,  T 
do  not  know  why  repairing  is  not  a  very  proper 
mode  of  describing  the  metalling  of  a  ship,  be- 
cause it  cannot  be  necessary  when  a  part  of  a 
ship's  metalling  has  become  defective,  and  only  a 
part  of  it  is  to  be  renewed  and  replaced,  that  in 
order  to  metal  a  ship  you  should  scrape  off  every 
inch  of  her  sheathing,  and  it  is  said  that  you  cannot 
answer  the  question  when  the  ship  was  metalled, 
unless  you  are  able  to  prove  that  every  square  inch 
of  her  metalling  was  new  upon  that  occasion. 
It  is  not  suggested  on  the  part  of  the  defendants, 
there  is  no  evidence  whatever  upon  the  subject.  It 
is  said  that  in  Lloyd's  Register — the  admission  of 
which  as  evidence  is  of  course  not  to  be  taken 
without  grave  consideration — it  is  described  as 
having  been  done  in  1865,  and  then  only  partially 
done.  But  how  does  the  fact  that  in  Lloyd's  Eegis- 
ter  the  ship  is  stated  to  have  had  something  done 
to  her  in  1865,  interfere  with  or  diminish  the 
weight  of  the  statement  by  a  competent  witness, 
who  sajs  that  the  ship  was  completely  overhauled 
and  thoroughly  repaired  and  remetalled  with  new 
where  necessary,  that  all  was  done  in  a  workman- 
like and  substantial  manner  P  Then  follows  this 
passage,  "  And  in  my  opinion  made  the  said  ship 
as  good  a  risk  for  insurance  as  if  the  said  ship  had 
been  entirely  remetalled."  There  is  great  difficnlty, 
no.  doubt,  in  admittingthe  evidence  of  experts  with- 
out qualification.  Nobody  is  more  reluctant  than 
I  am,  I  think,  to  adopt  implicitly  what  experts  say 
upon  all  occasions.  But  I  do  not  read  this  in  the 
sense  of  the  cases  which  were,  referred  to  as  ex- 
pressing an  opinion  to  supersede  the  judgment  of 
a  jury,  which  has  sometimes  been  attempted.  But 
here  an  artisan,  a  man  accustomed  to  the  business 
of  mending,  repairing,  and  building  ships,  and 
knowing  that  the  state  and  condition  of  a  ship  is 
the  material  thing  to  be  considered  by  an  insurance 
company,  says  that  after  he  had  overhauled  and 
thoroughly  repaired  the  ship  in  question,  she  was 
as  good  risk  for  insurance  as  if  she  had  been 
entirely  remetalled.  That  is  not  an  expression  of 
mere  opinion,  but  the  expression  of  a  fact  founded 
upon  personal  profeshional  knowledge.  He  says 
that  no  ship  which  bad  been  entirely  remetalled 
would  have  been  better  worthy  of  insurance  than 
that  was  after  he  had  finished  her.    The  other 


witness  on  this  subject  is  an  underwriter  io 
London,  who  having  read  the  affidavit  that  1 
have  just  mentioned,  says,  "  In  my  opinion,  if  the 
ship  was  repaired  and  overhauled  in  the  manner 
mentioned  in  the  said  affidavit  of  the  said  George 
Bobert  Clover,  the  statement  in  the  said  exhibit, 
D.  is  substantially  correct  and  true,  and  it  would  be 
immaterial  for  the  purpose  of  affecting  insurances 
upon  her,  whether  or  not  the  said  ship  had  then 
been  entirely  remetalled,  or  that  the  metal  of  the 
said  3hip  had  been  completely  overhauled,  and 
thoroughly  repaired,  and  replaced  with  new  where 
necessary."  Then  he  adds  that  which  is  objected 
to, "  the  statement  that  under  such  circumstances 
the  ship  had  been  remetalled  would  not  have  any 
substantial  effect  upon  the  premium  which  would 
be  required  for  effecting  such  insurance."  There 
again  he  is  speaking  of  that  which  is  within  his 
own  personal  knowledge,  and  his  own  daily  avooii* 
tions  made  him  acquainted  with.  He  being  an  under- 
writer says  with  the  other  witness  that  thoroughly 
repairing  a  ship's  bottom  is  as  good  a  thing  as 
putting  new  sheathing  upon  the  ship's  bottom.. 
Against  that  evidence  there  is  not  a  suggestion 
that  thesd  witnesses  are  mistaken.  It  is  true  that 
is  in  reply,  but  that  would  not  have  prevented  the 
defendant  endeavouring  to  give  evidence  if  be 
oonld.  But  there  is  no  suggestion  in  the  answer  thai 
the  remetalling  was  not  sufficient,  unless  I  refer  to 
that  in  the  eleventh  paragraph,  where  there  oomea 
another  faint  suggestion,  '*  that  having  regard  to 
t]ie  time  whioh  hMi  in  fact  elapsed  since  the  ship 
had  been  metalled,  as  appears  from  the  entries  in 
respect  thereof  in  the  books  kept  for  that  purpose 
at  Lloyd's,  we  think^it  highly  probable  that  such 
metal  on  the  bottom  was,  quite  irrespective  of  any 
damage  sustained  on  the  particnlu:  occasion  in 
question,  much  wrinkled."  There  is  as  faint  a  sag* 
gestion  as  can  be  made,  but  quite  as  much  as  the 
gentlemen  thought  it  right  and  safe  to  make.  Bu^ 
losing  sight  entirely  of  the  fact  that  in  1867  the  ship 
had  been  thoroughly  overhauled  and  repaired,  and 
what  was  defective  supplied  by  new  materials, 
they  adopt  the  date  of  1865,  as  a  reason  why  they 
say  it  is  no  wonder  some  o^  the  metal  was  wrinkled 
because  nothing  had  been  done  to  it  since  1865w 
Looking  at  it  as  a  matter  of  evidence  upon  this 
subjeet  of  material  misrepresentation,  I  think  the 
plaintiff's  case  is  proved  in  the  most  distinct 
manner,  without  any  attempt  to  meet  it.  Except- 
ing some  of  the  comments  which  I  have  listened 
to  from  Mr.  Swanston  and  Mr.  Miller  as  to  the 
terms  in  which  the  evidence  is  given,  I  think  the 
evidence  is  very  clear  and  distinct,  and  I  think 
the  answer  that  the  ship  was  metalled  in  1867  is 
proved  to  have  been  a  true  representation.  Upon 
the  question  about  the  arbitration,  I  do  not  read 
the  arbitration  clause  as  meaning  that  if  suob  a 
question  as  this  arose  it  must  of  necessity  be  re- 
ferred to  arbitration.  If  a  question  arose  between 
the  parties  about  the  state  of  the  ship,  as  it  diol» 
and  the  plaintiff  was  ready  to  go  to  arbitration  upon 
that  and  a  variety  of  circumstances  belonging  to 
and  not  going  beyond  the  subject  of  the  policy 
entered  into,  that  might  very  properly  be  and 
ought  to  be  disposed  of  by  arbitration.  It  is  a 
cheaper  and  more  satisfactory  mode  of  settling  any 
such  disputes,  and  the  arbitrators  are  better, 
perhaps,  qualified  than  any  other  tribunal  that  could 
be  selected  for  the  purposes  of  determining  such 
disputes.  But  the  question  of  law  which  is  here 
raised  is  not  a  question  which,  under  the  arbitra- 
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tration  clause,  it  was  intended  to  submit  to  ship- 
owners or  underwriters.  I  think  the  plaintiff's 
conduct  in  that  respect  was  exeedingly  reasonable 
and  fair.  He  was  willing  to  go  to  arbitration 
npon  the  only  point  which  he  thought  was  to 
be  concluded  by  the  arbitration.  The  insu- 
rance oompany  seem  also  at  one  time  to 
have  been  inclined  to  go  to  arbitration.  But 
they  insist  as  a  term  that  the  arbitrator  shall  decide 
this  legal  question  raised  between  the  plaintiff,  and 
then  I  do  not  think  that  that  was  on  their  part  at  all 
reasonable,  and  I  am  satisfied  that  it  does  not  ex* 
elude  the  jurisdiction  of  this  court.  I  am  of 
opinion,  therefore,  that  the  plaintiff  has  established 
hia  claim  upon  these  pleadmgs,  upon  which  alone 
I  decide,  and  that  he  is  entitled  to  that  relief 
which  by  the  bill  be  asks. 

Solicitors  for  the  plaintiff,  Thama$  and  HoUams. 

Solidtors  for  the  defendants,  titoehen  and  Ju^pp, 


COVBT  or  GOXXOV  FLEAS. 

B«ported  1^  fl.  H.  Hockihci  and  B.  ▲.  KneLAUi,  and  H.  F. 
PoOLXT,  Esqn.,  Banitten-at-Law. 

Tuesday,  May  28, 1872. 
Be  Mattos  v.  Saundebs. 

PcHiey  of  iiMuranee — Stra/nding— Partial  loss — 
Mutual  credit  of  premium$ — Set-off. 

Ineuranee  wa$  effected  on  a  cargo  of  ecdi  from 
Liverpool  to  Calcutta.  From  etreee  of  weather 
the  ihip  put  into  the  Brietol  Ohannel  for  safety . 
She  loet  ooth  her  anchors  and  her  mainmast,  and 
not  being  able  to  reach  a  harbour  was,  with  the 
assisthnee  of  two  steam  tugs,  totoed  on  to  a  bank 
outside  Cardiff, 

The  saU  was  much  dcvmaged  oiuZ  stained,  part  of 
the  cargo  being  destroyed. 

The  salvors  hatnng  instituted  proceedings  in  the 
Admiralty  Court  to  obtain  payment  for  the  ser- 
vices rendered  by  them,  ihe  cargo  was  sold  by 
auction,  but  onlyfetehed  enough  to  pay  the  salvors 
and  the  ewpenses  of  suit  The  plaintiff  had 
assigned  the  bUl  of  lading  and  the  policy  of  in- 
surance for  an  advance,  and  he  now  sued  on 
behalf  of  the  assianee  thereof.  The  plaintiff  had 
since  become  a  bankrupt,  and  executed  a  deed 
under  the  Bankruptcy  Act  1861. 

The  defendant  denied  thai  any  sufficient  notice  of 
aharidonment  had  been  given  him,  and  also 
assuming  his  liabiUty  claimed  to  set-off  the  money 
due  on  account  of  other  premiums  unpaid  by  the 


ield,  thai  the  plaintiff  was  entitled  to  recover  for  a 

part^'al  loss. 
Also,  tha^  there  was  a  stranding  of  the  ship. 
Held,  also,  that  the  defendant  was  not  entitled  to 

set-off  the  premiums  by  way  of  mutual  credit. 
This  was  an  action  brought  by  the  plaintiff  against 
the  defendant  on  a  pohoy  of  insurance  effected 
upon  a  cargo  of  salt  shipped  on  board  the  Margaret 
Quale,  and  the  increased  value  thereof  by  prepay- 
ment of  freight. 

The  defendant  pleaded,  first,  that  the  ship  was 
totally  lost ;  secondly,  that  the  plaintiff  did  not 
prepay  the  freight;  thirdly,  an  equitable  plea  of 
mutual  credit,  alleging  that  the  plaintiff  duly  exe- 
cuted a  deed  for  the  benefit  of  his  creditors,  under 
the  Bankruptcy  Act  1861,  and  that  at  the  time  of 
his  making  such  deed  he  was  indebted  to  the 
defendant,  and  that  at  the  time  of  the  defendant 


giving  the  plaintiff  credit  he  had  no  notice  of  any 
act  of  bankruptcy  commited  by  the  plaintiff. 

The  cause  was  tried  before  Erie.  C.J.,  at  the 
sittings  in  London  after  Michaelmas  Term,  1865, 
when  a  verdict  was  found  for  the  plaintiff  for  the 
amount  claimed,  subject  to  the  opinion  of  the 
courfi  upon  the  followiug  case : 

1.  The  plaintiff  is  a  merchant  carrying  on  busi- 
ness in  Leadenhall-street,  and  was  until  lately 
engaged  in  shipping  coals  and  salt  to  India  and 
elsewhere. 

2.  On  the  25th  Sept.  1863,  the  plaintiff  en- 
tered into  a  charter-party  with  one  William  Quale, 
the  owner  of  the  Margaret  Quale,  and  thereby 
chartered  that  vessel  to  proceed  from  Liverpool 
or  Calcutta. 

3.  In  pursuance  of  the  charter-party  the  Mar- 
garet  Quale  was  loaded  with  1059  tons  of  stoved 
salt  and  259^  tons  of  butter  salt,  for  which  on  the 
29th  Oct.  1863,  the  master  signed  a  bill  of  lading. 

4.  On  the  29th  Oct.  the  plaintiff  in  accordance 
with  the  terms  of  the  charter-party,  gave  to  the 
owneV  of  the  ship  two  acceptances,  one  at  two 
months  for  one-third  of  the  freight,  and  the  other 
at  six  months  for  one-third  of  the  freight,  making 
together  the  sum  of  9921. 19s.,  and  the  following 
receipt  was  endorsed  on  the  bill  of  lading,  "  Re- 
ceived in  advance  of  the  within  freight,  9921.  19«.» 
being  two-thirds  payable  as  per  oharter-party» 
Liverpool,  1863,  29th  Oct.— W.  Quale."  These 
acceptances  were  dishonoured  when  they  became 
due. 

5.  The  following  is  the  invoice  made  out  by  the 
plaintiff,  showing  the  cost  of  the  cargo,  and  the  in- 
creased value  thereof,  by  the  aforesaid  prepayments 
of  freight : 

Inyoioe  of  a  cargo  of  salt  shipped  at  Liverpool  for 
Oalontta  per  Margaret  Quale^  and  consigned  to  Messrs. 
John  Offle  and  Go.  there,  for  sale  on  account  and  risk  of 
the  undersigned,  retoms  to  Messrs.  Mollor,  March, 
and  Co. 

£  s.  a. 

1059  tons  stoved  salt,  12«.  per  ton  685    8    0 

359    „    batter  salt,  105.  6<i.  per  ton 188  14    9 

100mat8at49.  6d.  per  doz 22  10    0 

Customs,  U  6(2.,  B.  lading,  2«.  6(2 0    4    0 

£    t.  d     846  16    9 

Freight  at  21».  per  ton 1489    8    6 

Less  payable  in  Calcutta 496    9    6 

992  19    0 

Insurance  9601.  at  80  per  cent. 39    4    0 


Policy  duty 2    5    0 


41    9    0 


1881    4    9 
London  80th  Oct.,  1868,  commission  at  2^  per 
cent ! y..Z.      47    0    7 

1923    5    4 
(Signed)       W.  N.  Db  Mattos. 

6.  On  the  30th  Oct.  1863,  the  plaintiff  effected 
the  policy  of  insurance  now  sued  od,  on  14>18  tons 
of  sfUt,  and  increased  value  thereof  by  prepayment 
of  freight  valued  at  1700^ 

7.  The  defendant  underwrote  the  said  policy 
for  85Z. 

8.  On  the  30th  Oct.  the  plaintiff  arranged  with 
Messrs.  Ogle  and  Co.  of  Loudoo,  for  an  advance 
of  the  sum  of  14462.  49.  2d,  against  the  said  bill  of 
lading  and  policy  of  insurauce,  and  agreed  to 
consign  the  cargo  to  their  Calcutta  correspondents. 
The  bill  of  lading  and  the  policy  of  insurance  were 
accordingly  handed  to  Messrs.  Ogle  and  Co.  by 
the  plaintiff,  who  procured  Messrs.  Mollur,  March. 
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and  Co.  of  London,  merohants,  to  advance  to  them 
the  sam  of  1446L  4i8.  2d.  npon  their  delivering  to 
them  the  bill  of  lading  and  policy  of  inaarance  as 
-well  as  other  secarities.  This  snm  so  obtained  by 
Messrs.  MoUar,  March,  and  Co.  was,  on  the  follow- 
ing day,  paid  by  Messes.  Ogle  and  Co.  to  the  plain- 
tiff in  pnrsaance  of  the  aforesaid  arrangement. 

9.  On  the  20th  Not.  1863,  the  Margaret  Quale 
left  the  Birkenhead  docks  in  tow  of  a  steam  tug, 
and  shortly  afterwards  encountered  severe  wea- 
ther. On  the  27th  Nov.  the  steam  tug  left  the 
Margaret  Qiude,  and  she  then  proceeded  under  sail 
on  her  outward  voyage.  From  the  27th  Nov.  the 
weather  continued  very  bad,  and  on  the  2nd  Deo. 
she  spruDg  a  leak,  and  the  master  of  the  ship  find- 
ing soon  afterwards  that  the  pumps  were  oboked, 
made  for  the  Bristol  Channel  in  order  to  put  into 
some  port. 

10.  On  the  4th  Dec.,  at  8  pjn.,  the  master  find- 
ing it  impossible  to  weather  Hartland  Point,  both 
anchors  were  let  go,  but  as  they  did  not  hold  the 
ship,  the  mast's  head  had  to  be  cut  away,  and  on 
the  same  day  the  mate  and  four  of  the  crew  were 
dispatched  for  assistance. 

11.  Between  the  4th  and  7th  Dec.  the  ship's 
anchors  were  slipped  and  the  vessel  encountereaa 
variety  of  disasters  not  necessary  to  describe. 
During  that  time  salvage  services  were  rendered 
to  her  oy  the  smack  Banger,  of  Clovelly,  and  the 
Fiht  and  Iron  DtUee  steam  tugs  of  Cardiff. 

12.  The  said  tugs  shortly  anerwards  towed  her 
on  to  the  east  bank  in  the  Penarth  Beads,  where 
she  lay  right  on  her  port  side  for  several  tides. 
Whilst  she  was  so  lying  there  she  sustained  injury 
by  straining  in  consequence  of  the  strong  current, 
her  want  of  anchors  and  the  damage  she  had 
previously  sustained. 

13.  It  is  usual  for  vessels  to  brine  up  to  anchor 
on  the  said  east  bank,  there  to  take  the  ground 
and  wait  at  anchor  for  sufficient  water,  to  enable 
them  to  enter  the  Cardiff  Docks. 

14.  On  the  10th  Dec.  the  two  tugs  towed  the 
Margaret  Qitale  into  Cardiff  East  Dock,  where 
she  was  at  once  taken  possession  of  by  Mr.  Millar, 
receiver  of  wreck  of  that  port.  A  few  days  i^ter- 
wards  the  ship  and  cargo  were  arrested  in  two 
salvage  suits  which  bi^  been  instituted  in  the 
Court  of  Admiralty  in  the  sums  of  15002.  and 
3000Z.  on  behalf  of  the  smack  and  two  steam  tugs 
in  respect  of  the  salvage  services  so  rendered  by 
them  as  aforesaid.  In  these  salvage  suits  the 
plaintiff  did  not  put  in  bail,  and  the  cargo 
consequently  remained  under  arrest. 

15.  On  the  26th  Deo.  Mr.  Millar,  who  was  also 
Deputy  Marshal  of  the  Admiralty  Court,  pro- 
ceeded to  discharge  the  cargo  in  pursuance  of  a 
decree  of  unlivery  made  in  the  said  salvage  suits. 
The  discharge  was  completed  on  the  21st  Jan. 
1864,  when  the  salt,  which  weighed  1227  tons,  was 
warehoused  in  the  Bute  Dock,  the  residue  of  the 
cargo  having  been  washed  or  pumped  out  of  the 
ship  durmg  the  voyage. 

16.  In  the  said  two  salvage  suits  it  was  agreed 
between  the  proctors  for  the  salvors,  and  Mr. 
Elmslie,  the  solicitor  for  the  plaintiff,  that  the 
value  of  the  cargo  salved  should  for  the  pur- 
pose of  those  suits  be  taken  to  be  80002.  At  the 
time  when  this  agreement  was  come  to  Mr.  Elmslie 
had  not  however  informed  himself  of  the  actual 
value  of  the  cargo. 

17.  On  the  28th  May  1864,  the  Court  of  Ad- 
miralty awarded  in  the  two  salvage  suits  the 


sums  of  1332.  60.  3d.,  and  662. 18«.  4d.  to  the  two 
tugs  respectively  as  the  remuneration  payable 
to  them  in  respect  of  the  salvage  of  the  cargo. 

18.  When  the  cargo  was  discharged  at  Uardifif 
it  was  found  to  be  in  a  very  damaged  oondition, 
arising  in  the  following  manner  from  perils  of  the 
seas.  Sea  water  which  after  having  oome  in  contact 
with  the  iron  bolts  of  the  ship  fell  upon  or  other- 
wise reached  the  salt,  had  caused  it  to  be  coloured 
with  brownish  and  yellowish  specks.  A  oargo  of 
salt  so  discoloured  is  not  so  merchantable  at 
CalouttG^  and  in  order  to  have  made  any  part 
thereof  available  for  sale  at  that  port^  it  would 
have  been  necessary  to  have  picked  out  such 
portions  as  were  perfectly  clean,  or  only  very 
slightly  discoloured,  and  to  have  collected  thie 
same  for  shipment.  It  would  have  been  possible 
in  this  manner  to  have  picked  out  and  oollected 
300  or  400  tons  of  salt  suffioientljr  dean  to  be 
saleable  at  Calcutta.  This  operation,  however, 
would  have  been  attended  with  great  difllonlty, 
and  it  is  doubtful  whether  the  salt  so  oolleoted 
would  have  fetched  at  Calcutta  a  price  exceeding 
the  import  duty  payable  at  that  port  Such 
import  duty  was  about  92.  2s.  per  ton,  and  the 
price  of  perfectly  clean  salt  at  Calcutta  was,  in- 
cluding duty,  about  122. 10».  per  ton. 

19.  The  plaintiff,  who  had  abstained  as  aforesaid 
from  putting  in  bail  in  the  said  Admiralty  smts, 
did  not  in  any  way  interfere  with  the  salt,  and  in 
Aug.  1874,  Mr.  Millar,  in  pursuance  of  a  oom- 
mission  of  appraisement  and  sale,  issued  by  the 
Court  of  Admiralty,  caused  the  salt  to  be  appraised 
and  valued,  and  the  same  was  accordingly  appraised 
and  valued  at  the  sum  of  2452. 

20.  Shortly  afterwards,  in  pursuance  of  €he  same 
commission  of  appraisement  and  sale,  Mr.  Millar 
having  advertised  the  sale  in  the  ustial  manner, 
put-up  the  salt  to  auction.  There  was,  however, 
only  one  bid  for  the  salt,  viz.,  a  bid  of  2s.  per  ton. 
This  bid  was  not  accepted  by  Mr.  Millar,  who  in 
the  following  Sept.  sold  the  salt  by  private  con- 
tract for  the  sum  of  2402. 

21.  The  expense  of  discharging,  weighing,  and 
placing  the  salt  in  the  warehouse  amountcid  to 
762.  lis.  dd.,  and  the  warehouse  rent  up  to  the 
time  of  the  sale  amounted  to  1582.  II0.  These  ex- 
penses, which  ^ere  paid  by  Mr.  Millar,  amounted 
together  with  his  ordinary  fees  and  proper  expenses 
as  deputy  marshal  to  the  snm  of  2402. 

22.  As  regards  the  ship,  she  was  placed  in  a  dry 
dock  at  Cardiff  on  the  13th  Feb.  1864^  and  was 
there  surveyed  a  few  days  afterwards.  All  the 
damage  she  had  sustained  might  have  been  re- 
paired in  three  or  four  months  at  an  expense  of 
67002.,  and  when  so  repaired  she  would  have  been 
worth  80002.,  and  would  have  been  as  good  a  vessel 
as  she  was  at  the  commencement  of  the  voyage, 
and  perfectly  seaworthy  for  carrying  any  dry  and 
perishable  oargo.  She  was,  however,  actually  re- 
paired at  a  cost  of  13,3312.  These  repairs,  which 
were  completed  in  Feb.  1865,  made  her  a  much 
better  ship  than  she  was  at  the  commencement  of 
the  insured  voyage,  although  her  value  when  so 
repaired  was  less  than  the  said  snm  of  13,3312. 

23.  In  March  1865  the  said  ship,  under  the  name 
of  the  Bookingham  OasUe  sailed  with  a  cargo  from 
Cardiff. 

24.  Certain  correspondence  passed  after  Jan. 
1864  between  the  following  persons,  the  plaintiff, 
Mr.  Quale,  the  owner  of  the  said  ship,  Mr.  Ser- 
combe,  the  broker,  who  effected  the  policy  sued  on 
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And  who  oommanioated  to  the  underwriters  the 
information  he  reoeired  in  the  letters  contained  in 
the  said  correspondence,  Mr.  Ehnslie  who  acted  as 
solicitor  for  the  plaintiff,  and  also  for  Messrs. 
Ogle  and  Co.,  Messrs.  Duncan,  Sqaarej  and  Black- 
more,  the  solicitors  for  Mr.  Quale  and  Messrs. 
MoUor,  March,  and  Co.,  the  merchants  already 
mentioned  in  this  case. 

25.  On  the  4th  Jan.  1864,  the  plaintiff  executed 
a  deed  of  inspectorship  in  accordance  with  the  pro- 
visions of  the  Bankruptcy  Act  1861,  and  was  at 
that  time  indebted  to  the  defendant  in  the  sum  of 
47L  15«.  7d.  The  defendant  has  assented  to  the 
said  deed,  and  has  received  thereunder  two  several 
dividends  upon  the  said  debt  amounting  together 
to  the  sum  of  22. 13«.  9(2. 

26.  The  said  sum  of  1446L  4«.  2d.  has  not  been 
repaid  by  the  plaintiff  to  Messrs.  Ogle  and  Co.,  nor 
by  the  latter  to  Messrs.  Mollur,  March,  and  Co., 
•nd  this  action  is  brought  in  the  name  of  the 
pluntiff  by  and  on  account  of  Messrs.  Mollur, 
March,  and  Co.,  in  whose  hands  the  bill  of  lading 
and  policy  of  insurance  still  are. 

27.  The  court  is  to  be  at  liberty  to  draw  all  such 
inferences  of  fact  as  a  jury  would  be  justified  in 
drawing.  The  question  for  the  consideration  of  the 
court  is,  whether  under  the  circumstances  stated 
in  this  case,  the  plaintiff  is  entitled  to  recover  on 
the  aforesaid  policy  from  the  defendbemt.  If  the 
court  shall  be  of  opinion  that  the  pluntiff  is  en- 
titled to  recover  for  a  total  loss,  then  judgment 
shall  be  entered  for  the  plaintiff  for  such  sum  as 
the  court  shall  direct,  tc^ether  with  the  costs  of 
auit. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover  for  a  partial  loss  only,  then 
judgment  shall  be  entered  for  the  plaintiff  for 
euch  sum  and  upon  such  terms  as  to  costs  and 
otherwise  as  the  court  shall  think  fit,  the  court 
being  at  liberty  to  direct  any  further  inquiry  it 
may  think  proper  for  the  purpose  of  ascertaining 
the  sum  which  in  such  case  the  plaintiff  is  entitled 
to  recover  from  the  defendant.  If  the  court  shall 
be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action  then  judgment  shall  be 
entered  for  the  defendant  with  costs  of  the  defence. 
BuU,  Q.C.  (C.  RusseU  with  him)  for  the  plaintiff, 
—First,  there  was  an  absolute  total  loss  of  the  salt 
though  it  existed  in  specie  in  a  damaged  condition, 
in  consequence  of  the  Admiralty  proceedings,  and 
the  plaintiff  could  not  reasonably  have  been  ex- 
pected to  bail  it. 

BowB  Y.  Salvador,  8  BingN.O.  266; 

MvUett  V.  Shedden,  13  East,  304 ; 

Stringer  t.  English  and  ScotHah  Marine  Ineuranee 
Company,  L.  Eep.  4  Q.  B.  676 ;  3  Mar.  Law  Cat. 
O.  8.  440 ; 

Phillips,  on  Insuranoe,  oap.  17,  seot.  12. 
[On  this  point  the  Coubt  intimated  their 
opinion  that  there  was  no  total  loss.]  Secondly, 
there  was  a  stranding :  {Corcoran  v.  Qufney,  22 
L.  J.  lis,  Q.  B.)  In  Kingsford  v.  Marshall  (8 
Bing.  N.  C.  468),  where  upon  the  ebbing  of  the 
tide  a  vessel  took  the  ground  in  a  tid3  harbour  in 
the  place  it  was  intended  she  should,  but  in  so 
dmng  struck  against  some  hard  substance  by 
which  two  holes  were  knocked  in  her  bottom,  and 
the  cargo  damaged,  it  was  held  there  was  no 
stranding,  but  I  cite  it  as  an  example  that  taking 
the  ground  is  not  a  stranding  within  the  mean- 
ing of  the  policy ;  but  when  she  is  put  aground 
in  consequence  of  sea  peril  then  it  is  a  stranding. 
The  other  side  rely  on  the  13th  paragraph,  but 


this  ship  had  no  anchors,  and  she  did  not  there- 
fore take  the  mud  bank  in  the  ordinary  way. 
[WiLL£S»  J.,  Taunton  puts  the  case  well  in  Wells  v. 
Hopwood  (3  Bam.  &  Adol.  20),  where  he  says  that 
although  it  is  most  difficult  to  reconcile  the  cases 
this  distinction  appears  to  bededucible,  viz.,  that  in 
instances  where  the  event  happens  in  the  ordinary 
course  of  navigation,  as  from  tne  regular  flax  and 
reflux  of  the  tide,  without  any  external  force  or 
violence,  it  is  not  a  stranding,  but  where  it  arises 
from  an  accident,  or  out  of  the  common  course  of 
navigation,  it  is.  The  difficulty  consists  in  the 
application  of  the  rule.]  Thirdly,  the  defendant 
cannot  set-off  premiums  because  the  plaintiff  is 
suing  as  trustee. 

Sir  O,  Honyman  (J.  C  Maihew  with  him)  for  the 
defendant. — There  was  no  stranding,  because  the 
vessel  was  beached  intentionally,  and  in  an  ordinary 
place.  The  onus  is  on  the  plaintiff ;  there  is  no 
allegation  of  loss  by  stranding.  [The  Coubt. — 
That  is  not  necessanr :  it  is  sufficient  to  aver  a  loss 
by  the  perils  insured  against.]    He  cited. 

Wells  V.  Eoptoood,  3  B.  A  Ad.  20: 

Bishop  V.  Pentlandn  7  B.  &  C.  219. 
As  to  the  mutual  credit  plea  he  relied  on 
sect.  197  of  24  &  25  Vict.  c.  134.  [Willbs,  J.— No 
doubt  it  is  within  the  clause  if  it  is  the  plaintiff's 
debt,  or  one  which  would  have  passed  to  the 
assignee.  You  must  consider  whether  De  Mattos 
had  equitably  assigned,  for  the  bankruptcy  law 
only  attaches  to  that  which  is  a  debt  at  law  and  in 
equity.  He  referred  to  Turner  v.  Thomas  (L.  Rep. 
6  C.  P.  610;  24  L.  T.  Rep.  N.  S.  879.]  There 
was  an  inspectorship  deed,  and  no  assignment  was 
made.  At  that  time  the  debt  was  not  due  to 
plaintiff.    He  also  cited 

WilsonY,  OabrteZ, 4B.  &  S. 242;  8L.T.  Eep. N.S.  502. 
WiLLES,  J. — ^Af  ter  the  full  argument  and  discus- 
sion that  has  taken  place  on  each  point  raised  in 
the  present  case,  it  seems  unnecessary  that  we 
should  at  all  hesitate  as  to  the  judgment  to  be  pro- 
nounced, fJthough  the  case  is  undoubtedly  oua  of 
very  great  importance.  Our  judgment  must  in 
my  opinion,  be  for  the  plaintiff  for  a  partial  loss. 
It  ha9  been  contended  that  the  partial  loss  was 
converted  into  a  total  loss  by  the  seizure  of  the 
salvors  and  by  the  proceedings  taken  in  the  Court 
of  Admiralty;  but  that  contention  cannot  hold 
good.  The  proceedings  in  question  are  not  at  all 
the  necessary  consequences  of  sea  damage,  although 
in  this  case  they  were  the  natural  and  necessary 
consequence  of  the  particular  sea  damage  which 
ocoarred ;  and  the  assured  is  entitled  to  recover, 
not  in  respect  of  the  proximate  consequences  of 
the  parti(iular  sea  damage,  but  in  respect  of  the 
consequences  of  sea  damage  in  general.  There  is, 
however,  in  the  present  case  a  link  wuiting 
between  the  damage  and  the  seizure  by  salvors, 
and  the  subsequent  proceedings  in  the  Court  of 
Admiralty.  If  these  facts  be  taken  as  having  the 
effect  of  converting  a  partial  loss  into  a  total  loss, 
we  arrive  at  the  absurd  conclusion,  that,  if  pro- 
ceedings are  taken  for  a  false  salvage  claim,  that 
circumstance  alone  would  suffice  to  make  a  total 
loss.  There  is  nothing  here  to  convert  the  sea 
damage  and  the  proceedings  by  salvors,  so  as  to 
constitute  a  total  loss.  The  cases  cited  by  Mr. 
Butt,  and  on  the  authority  of  which  he  founds  his 
argument,  are  easily  distinguishable.  In  those 
cases  there  was  a  hostile  seizure,  t.he  natural 
consequence  of  which  is  that  the  ship  is  taken 
into  a  foreign  prize  court  and  condemned.    In  t 
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such  a  case  yon  have  a  hostile  seizare  to  begin 
with,  and  all  that  follows  is  accessory  to  the  fact. 
Those  cases,  therefore,  do  not  apply  to  the  present. 
Although,  however,  there  is  no  total  losp,  there  is 
a  partial  loss,  or  a  total  loss  of  part — whichever 
yon  may  please  to  call  it.    It  is,  therefore,  not 
within  the  policy,  unless  it  is  a  general  average 
loss  (which  it  is  not)  or  a  loss  occasioued  by  the 
strandiog  of  the  ship.      It   becomes,  therefore, 
necessary  to  consider  the  question  whether  there 
was  a  stranding  of  the  ship.    [After  statiug  the 
facts,  his  Lordship  continued.]    By  reason  of  the 
distress  to  which  the  ship  was  reduced,  she  had  to 
be  laid  in  a  place  out  of  the  ordinary  course,  and 
in  a  position  in  which  Ahe  would  not  ordinarily  be 
placed.    It  is  contended  on  behalf  of  the  under- 
writers, that  upon  the  facts  we  ought  to  conclude 
that  this  happened  in   the   ordinary  course  of 
things,  and  reliance  is  placed  on  the  13th  paragraph 
of  the  case ;  but,  considering  the  dangerous  posi* 
tion   the  ship  was  in  under  the  circumstances 
stated  in  the  preceding  paragraph  of  the  case,  we 
come  to  the  conclusion  that  she  was  lying  in  an 
unusual  place,  and  had  been  brought  there  under 
unusual  circumstances ;  for  it  is  not  to  be  supposed 
that  under  ordinary  circumstances  a  ship  would 
take  the  ground  in  such  a  way  as  to  sustain  severe 
straining.    I  feel  bound  to  concur  in  Sir  G.  Hony- 
man*B  contention  that  the  mere  fact  of  injury 
having  been  sustained,  if  the  shiphad  been  beached 
in  the  ordinary  course  of  things,  would  not  con- 
vert a  purposed    settling  down  into  a   strand- 
ing; but  it   is  impossible  to  help  considering 
such  damage  as  an  element  to  be  dealt  with 
whether   the    stranding    was    in   the   ordinary 
course  of  things  or  not.     Adopting  the  principle 
laid  down  by  Lord  Tenderden,  C.J..  in   Wells 
Y.  Hopwood,  I  come  to  the  conclusion  that  the 
beaching  did  amount  to  a  stranding  within  the 
meaning  of  the  policy.    The  remaining  question 
to  be  dealt  with  is  whether  the  defendant  can  set- 
off sums  due  to  him  for  premiums.    Now  it  is 
dear  that  this  claim  could  not  be  established  under 
the  statutes  set-off,  nor  under  the  ordinary  law 
applicable  to  compensation ;  because  it  is  a  rule 
universally  recognised   that  you  cannot   set-off 
liquidated  against  unliquidated  damages,  unless 
in  a  case  where  both  arise  out  of  the  same  trans- 
action.   But  it  is  on  the  bankrupt  laws  that  the 
defendant  relies,  and  if  the  plaintiff  or  his  assignee 
had  been  suing  in  his  own  right,  the  claim  to 
a  set-off  would  doubtless,  under  sect.  197  of  the 
Bankruptcy  Act  1861  (24  <fe  25  Vict.  c.  134),  be  a 
gpod  one.    But  the  plaintiff  is  here  suing  in  the 
right  of  a  third  person,  who  had  made  advances, 
and  therefore  the  bankrupt  law  is  clearly  inapplic- 
able,   because  the  assignee  of  a  bankrupt  only 
takes  property  of  which  the  bankrupt  can  dis- 
pose, and  to  which  he  is  entitled  both  at  law  and 
in  equity.      The  claim,  however,  on   which  the 
plaintiff  in  this  case  relies  is   one  which  would 
not  pass  to  the  assignee  in  bankruptcy.     It  is, 
however,  unnecessary   to    consider  this   matter 
further  as  the  law  is  clearly  laid  down  in  8coU  v. 

;-,  (Wille8,400);  and  the  caseof  Tumerv,  Thomas 

decides  that  the  mutual  credit  clause  only  applies 
to  the  winding-up  of  the  estate  as  between  the 
bankrupt  and  his  creditors.  Our  judgment  must 
be  for  the  plaintiff. 

Keatikg,  J.  concurred.    Judgment  for  plaintiff. 
Attorneys :  Hilly er,  Fenwick,  and  Oo, ;  Waltons, 
Bubb,  and  Wallon. 


COVBT  or  EXCKEQUEB. 

Beported  hj  T.  W.  Sauitdsrs  and  H.  Lxioh,  £fqza,t 
Barriiter»«t-L»w« 


Tuesday,  April  23, 1872. 
The  Liver  Alkali  Company  (Limited)  v.  Johnsow* 

Common  carrier — Oumer  of  barges — Letting  sams- 
to  anyone  for  particular  voyages—LiahUlty. 

The  defendant  was  the  owner  of  several  barges^ 
which  he  was  in  the  h<ibit  of  letting  out  to  hire 
to  any  one  of  the  public  to  convey  goods  from,  the 
Liverpool  docks  to  different  places  on  the  river 
under  his  own  care,  but  he  was  in  the  habit  of 
oairryingfor  only  one  party  at  a  time  for  the^ 
same  voyage,  and  under  no  special  contract,  XTt^ 
der  these  circumstances  the  defendant  let  a  barge 
to  the  plaintiffs  at  Liverpool  to  proceed  some  miZaa 
up  the  river  Mersey,  to  a  place  called  Widnesy  and> 
there  take  in  a  cargo  of  saU  cake  for  theplainiiffsp, 
and  bring  it  back  to  Liverpool,  Upon  its  voyage 
back  with  the  cargo  it  was  wrecked  in  consequence 
of  a  fog,  without  any  negligence  on  the  part  of  the^ 
defendant,  and  the  cargo  was  lost : 

Held,  that  the  defendant  was  a  common  carrier,  oncl- 
as  such  liable  to  the  plaintiffs  for  the  value  of  (Ae 
cargo. 

This  was  an  action  brought  to  recover  the  value  of 
a  cargo  of  60  tons  of  salt  cake,  of  the  value  of  I79L» 
which  was  lost  whilst  in  the  barge  of  the  defendant 
in  the  river  Mersey.  It  appei^ed  that  the  defen- 
dant was  the  owner  of  several  barges,  which  he 
was  in  the  habit  of  iletting  out  to  hire  to  anyone 
who  chose  to  engage  them  to  convey  goods  frook 
the  Liverpool  docks  to  different  places  on  the 
river  under  his  care,  and  that  he  never  carried 
the  goods  of  more  than  one  party  at  a  time* 
There  was  no  special  agreement  upon  the  sub- 
ject between  the  plaintiffs  and  the  defendant ; 
but  the  defendant  in  the  ordinary  way  let  one 
of  his  barges  to  the  plaintiffs  to  proceed  to 
a  plaoe  some  miles  up  the  river  called  Widnes,  to 
take  in  there  a  cargo  of  salt  oake  and  bring  it 
back  to  Liverpool.  Upon  its  Yoyage  back  to 
Liverpool  the  barge  was  wrecked  and  the  cargo  lost 
in  consequence  of  its  being  run  ashore  during  a 
fog.  At  the  trial  at  the  last  summer  assizes  for 
Liverpool,  before  Martin,  B.,  the  jury  found  that 
there  was  no  agreement  that  the  defendant  should 
be  a  oommon  carrier,  and  also  that  there  was  no 
negligence  on  his  part.  A  verdict  was  taken  for 
the  plaintiffs,  with  leave  for  the  defendant  to  move 
to  enter  it  for  himself  if  the  oourt  should  be  of 
opinion  that  there  was  no  evidence  of  his  being  "  a 
oommon  carrier." 

A  rule  nisi  having  been  obtained  accordingly. 

AspinaU,  Q.C.  and  T,  H,  James,  showed  cause. 
— ^The  question  is,  whether  or  not  the  defendant 
was  a  common  carrier,  for  if  he  were  such  he 
would  be  liable,  the  loss  not  having  occurred 
either  by  the  act  of  Grod  or  the  Queeirs  enemies. 
It  is  not  necessary  to  constitute  a  party  a  common, 
carrier  that  he  should  cariy  to  or  from  any  fixed 
termini :  {Lyon  v.  Mills,  5  East.  428.)  The  defen- 
dant held  himself  out  to  carry  goods  for  anyone, 
though  he  took  the  goods  of  only  one  party  in  bis 
barge  at  a  time.  Tbe  true  criterion  is  laid  down  in 
Ingate  v.  Christie  (3  Car.  &  Kir.  61).  In  that  case 
Alderson,  B.,  said,  •'Everybody  who  undertakes  to 
carry  lor  anyone  who  asks  him  is  a  commoo 
carrier.  The  criterion  is,  whether  he  carries  fior 
particular  persons  only,  or  whether  he  carries  for 
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eyeryone  P  If  a  man  holds  himself  oat  to  do  it 
for  oTeryone  who  asks  him,  he  is  a  oommon 
carrier ;  bat  if  he  does  not  do  it  for  everyone,  bat 
carries  for  yoa  and  me  only,  that  is  a  matter  of 
special  contract;"  and  in  samming  np  he  says, 
**  If  a  person  holds  himself  oat  to  carry  goods  for 
everyone  as  a  basiness,  and  he  thas  carries  from 
the  wharves  to  the  ships  in  harboar,  he  is  a  oom- 
mon carrier."    They  referred  also  to 

Morse  v.  Slue,  1  Ven.  190,  238 ; 

Story  on  Ailments,  parMrraphs  495,  496 ; 

Fieh  Y,  Chapman,  2  Kelly's  American  Bep.  358 ; 

Cogge  t.  Bofrnard,  2  Ld.  Baym.  909. 

Butf,  Q.G.  and  C  BusBell  in  snpport  of  the  rale. 
— ^The  facts  do  not  show  that  the  defendant  was  a 
oommon  carrier;  he  did  not  hold  himself  oas  as 
each.  In  this  case  there  was  a  hiring  for  a  par- 
ticular job.  The  defendant  did  not  carry  for  the 
public  generally.  [Maetin,  6. — He  carried  for  one 
person  at  a  time,  certainly,  but  he  canied  for  any- 
one.] That  is  opposed  to  the  idea  of  being  a  com- 
mon carrier.  The  court  will  not  fix  a  liability 
unleRS  the  evidence  is  clear.  [Bramwbll,  B. — A 
common  carrier  is  bound  to  carry  goods  for  any- 
one if  a  proper  sum  is  tendered.  Woald  the  defen- 
dant have  been  liable  for  refusing  to  carrj  P]  It  is 
submitted  that  he  would  not  be  liable.  There  is 
really  no  difference  between  a  charter-party  and 
this  agreement.  He  agrees  for  each  voyage.  The 
defendant  was  to  take  his  barge  to  Widnes  for  a 
particalar  cargo.  A  contract  was  made  at  Liver- 
pool to  bring  down  goods  from  a  distant  plaoe. 
That  does  not  constitute  him  a  common  carrier. 
[Cleasbt,  B.— In  Having  v.  Todd  (1  Star  72)  it  was 
held  that  the  liability  of  a  wharfinger  who  under- 
takes to  carry  goods  from  his  wharf  to  the  vessel 
in  his  own  lighter  is  similar  to  that  of  a  carrier. 
That,  in  principle,  is  very  like  this  case.]  They 
cited  also 

Pope  V.  Nickeraon,  3  Story,  465 ; 

Cave  T.  Tirrell,  9  Allen,  299  (American). 

Kbllt,  G.  B.— I  must  say  that  this  is  a  casd  by 
no  means  free  from  difficulty;  tha  court, however, 
have  bestowed  npon  it  all  the  consideration  which 
it  deserves,  and  we  accede  to  the  neat  and  able 
argument  of  Mr.  James,  and,  looking  at  the  mode 
in  which  the  defendant  was  employed,  we  think 
that  his  character  of  a  common  carrier  is  established. 
It  seems  to  be  perfectly  well  settled  that  a  hoy  man, 
ferryman,  and  masters  of  ships,  are,  as  a  general 
rule,  oommon  carriers,  and  here  certainly  the  de- 
fendiant  was  a  master  of  ships,  and  therefore  comes 
within  the  definition  and  meaning  in  Ooggs  v. 
Bernard  (2  Ld.  Baym.  p.  218.)  So  far  then,  he 
comes  within  the  definition  of  the  oommon  law  as 
«<  a  common  carrier."  Then  comes  the  next  ques- 
tion :  whether  he  came  within  the  doctrine  that 
to  be  liable,  he  must  exercise  a  public  employment 
as  a  carrier  ?  and  here  we  come  to  the  important 
definition  applicable  to  all  common  carriers  that 
they  must  hold  themselves  out  to  be  ready  to 
carry  for  all  such  persons  as  may  be  willing  to 
emplcry  them.  Now  it  does  not  appear  that  the 
defendant  ever  objected  to  carry  for  anyone  who 
was  willing  to  employ  him,  and  therefore  he  comes 
within  this  definition.  What  in  this  case  appears 
to  be  the  difficulty  arises  from  the  fact  that  he 
never  was  in  the  habit  of  contracting  to  carry  for 
more  than  one  party  at  a  time  for  the  same 
Toyage,  and  that  sach  voyage  was  in  respect  of 
one  of  the  publio  alone,  and  there  is  no  instance 
of    his    having   contracted  to  carry  the  goods 


of  the  publio  generally  upon  any  one  voyage, 
and  the  question  is,  whether  that  takes  from 
the  defendant  the  character  of  a  common  carrier  P 
If  the  hiriog  of  the  vessel  were  in  the  nature 
oi  a  charter-party,  this  liability  would  not  arise, 
but,  looking  at  the  natare  of  the  employment, 
we  do  not  see  that  there  is  any  single  matter  which 
can  be  assimilated  to  a  charter-party.  When  the 
plaintifl!s  engaged  the  defendant  to  bring  down 
the  salt-cake,  there  was  nothing  to  specify  what 
vessel  was  to  be  employed,  and  in  fact  the  cargo 
may  have  been  put  upon  any  one  of  the  vessels 
belonging  to  the  defendant.  Takiog,  therefore, 
all  the  facbs  into  consideration,  we  are  of  opinion 
that  the  defendant  was  in  this  instance  a  common 
carrier,  and  that  this  rale  should  be  discharged. 

Mabtik,  B&4MWELL  and  Cleasbt,  BB.,  con- 
curred. 

Attorneys  for  the  plaintiffs,  /.  and  H.  Qutrm, 
Liverpool. 

Attorneys  for  the  defendant,  Bateson  and  Co., 
LiverpooL 


BAIL  COXmT. 

Reported  by  Johk  Boss,  Esq.,  Banister-at-Law. 
Monday,  June  10, 1872. 

lONIDES  V,  FeNDEB. 

Marine  policy — Unseaworthineee — Flea  of—Farti* 

culare — Barratrous  master — Leave  to  plead. 
An  action  having  been  brought  on  a  marine  ^policy 
against  an  underwriter,  the  defendant  obtained  a 
Master's  order  granting  leave  to  plead  several 
matters,  inter  alia  '*  That  the  vessel  when  she  set 
sail  on  the  insured  voyage  was  not  seaworthy  for 
the  same,**  upon  condition  that  particulars  of  the 
plea  should  be  delivered.     The  defendant  oonse- 
quentlygave  the  following  particulars,  viz., "  That 
the  master  of  the  B.  when  she  set  sail  intended  to 
scuttle  the  said  ship  on  her  said  voyage." 
Thinking  that  these  particulars  did  not  fulfil  the  con- 
dition,  the  Master  of  the  court  discharged  his 
order. 
Held,  that,  as  the  evidence  offered  in  support  of  the 
plea  would  be  limited  oy  the  particulobrs,  the 
plea  should  be  allowed. 
But  guosre,  whether  the  fact  stated  in  the  particu- 
lars would  be  admissible  as  proof  of  unseaworthi' 
ness. 
BxTLE  to  show  canse  why  an  order  of  a  Master, 
by  which  a  former  order  giving  leave  to  plead 
several  matters  was  discharged  should  not   be 
rescinded. 

An  action  having  been  brought  ac^inst  the  de- 
fendant, an  underwriter,  upon  a  marine  policy  of 
insurance  on  goods,  commission,  and  profits,  an 
application  was  made  to  a  Master  for  leave  to  plead 
several  matters,  inter  alia  unseaworthiness,  fraud, 
and  concealment;  and  the  required  order  was 
granted,  upon  condition,  however,  that  particu- 
lars should  be  delivered  with  the  plea  of  unsea- 
worthiness, which  was  "  that  the  vessel  when  she 
set  sail  on  the  insured  voyage  was  not  seaworthy 
for  the  same."  The  defendant  in  consequence 
delivered  the  following  particalars  of  the  plea, 
viz.,  that  "the  master  of  the  B.  when  she  set 
sail  intended  to  scuttle  the  said  ship  on  her  said 
voyage." 

These  were,  however,  deemed  by  the  Master  of 
the  court  to  be  no  such  particulars  as  woald  satisfy 
the  terms  of  the  order,  which  he  accordingly  dis-  j 
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miflsed,  and  his  second  order  discharging  the  first 
was  upheld  by  Keating,  J.,  at  chambers;  whereupon 
the  aboTe  rnle  having  been  obtained, 

F.  M.  White  showed  oaose. — The  particulars 
mean  that  the  master  had  a  design  in  his  mind 
to  scuttle  the  ship  on  the  yoyage.  The  plea 
limited  thereby  oould  only  be  good  on  the  assump- 
tion of  a  warranty  against  a  barratrous  master. 
[Hannen,  J. — But  may  they  not  give  all  the  parti- 
culars they  can  under  the  plea  P]  "  Seaworthiness" 
includes  a  competent  master  for  the  ship,  but  not 
necessarily  one  who  is  free  from  criminal  intent. 
Moreover,  this  man  may  have  repented  directly  he 
left  the  port. 

Waihin  WiXlxams  in  support  of  the  rule. — ^The 
defendant  will  be  bound  by  his  particulars,  and 
-he  surely  has  a  right  to  put  a.  plea  of  unsea- 
worthiness on  the  record,  in  case  the  plaintiff 
himself  should  prove  that  the  ship  was  un* 
seaworthy.  It  is  laid  down  in  Tait  v.  Levy 
(14  East,  481)  that  the  master  must  be  a  fit 
and  competent  person.  He  would  not  be  such  if, 
for  instance,  he  did  not  know  a  particular  well- 
known  port  by  sight,  or  was  an  habitual  drunkard. 
And  it  is  a  breach  of  warranty  if  he  is  not  fit  and 
competent,  for  the  underwriters  do  not  undertake 
the  risk  of  his  unfitness.  They  never  meant  to 
insure  a  ship  with  this  vice,  which  existed  at  the 
commencement  of  the  voyage.  It  alters  the  risk 
entirely.  [Quain,  J. — I  want  some  authority  to 
show  that  a  plea  of  unseaworthiness  is  proved  by 
evidence  of  a  criminal  intention  in  the  mind  of  the 
master.]  There  is  no  case  supporting  that  precise 
proposition. 

Hannen,  J. — We  are  of  opinion  that  this  rule 
should  be  made  absolute.  Certainly  this  is  a  case 
in  which  it  makes  very  little  difference  to  the  real 
question  at  issue  which  way  we  decide.  But  I  am 
bound  to  say  that  the  view  I  should  have  taken  of 
the  matter  at  chambers  would  have  been  this,  viz., 
that  the  defendant  could  not  make  use  of  the  plea 
for  any  other  purpose  than  to  give  evidence  under 
it  of  the  fact  mentioned  in  his  particulars.  The 
plaintiff  could  not  be  damaged  from  its  remaining 
as  it  is.  Then  it  remained  for  the  judge  at  the 
trial  to  sa^  whether  the  evidence  tendered  would 
be  admissible  or  not.  The  only  hesitation  I  have 
in  acting  on  that  impression  is  that  my  brother 
Keating  has  affirmed  the  Master's  order ;  but  still 
I  think  that  I,  sitting  here,  am  bound  to  act  upon 
my  own  view  of  the  case,  which  is  that  these  par- 
ticulars should  be  allowed  to  stand,  leaving  it  for 
the  judge  at  the  trial  to  determine  whether  the 
proposed  evidence  is  admissible.  The  penalty  of 
being  compelled  to  give  particulars  is  that  you 
shall  not  be  allowed  to  give  other  evidence  than  of 
the  matters  contained  therein.  Therefore  I  am  of 
opinion  that  the  order  should  be  rescinded. 

Quain,  J. — I  am  of  the  same  opinion.  Although 
the  plea  appears  frivolous,  ^et  the  moment  we 
understand  that  a  real  question  is  intended  to  be 
raised,  it  is  always  best  that  a  fair  plea  should  be 
allowed,  which  has  the  aspect  of  raising  a  material 
question.  Hero  the  case  really  is  that  thero  was  a 
conspiracy  to  scuttle  the  ship.  That  may  afford  a 
defence  to  the  underwriters  under  various  aspects 
— ^loss  by  perils  of  the  sea,  barratry  of  master,  &c. 
I  think,  therofore,  that,  under  the  ciroumstances 
of  the  case,  the  order  should  be  rescinded. 

Rule  absolute. 

Attorneys  for  the  plaintiff,  Tliomas  and  Hollams, 

Attorneys  for  defendant,  HUlyer  and  Femoick. 


AMERICAN  BEFOBT8. 

CdUatod  by  F.  O.  Obump,  Esq.,  BazriitOHit-Law. 

NEW  YORK  ^OURT  OF  COMMON  PLBAa 

Atkinson  and  Hewitt  v.  The  Geeat  "V^bstern 
Insubance  Company. 

Barratry — What  it  is — Mere  nealigence — IfUentioi% 

— Stowing  cargo  on  deck — Jettiaon* 
Ninety  hales  of  cotton,  insured  against  barratrji  of 
the  masters  and  mariners,  were  stowed  upon  aeck, 
and  were  jettisoned  in  a  storm.  Before  the  ship 
sailed,  one  of  her  agents  discovered  that  the  cap* 
tain  was  stowing  cotton  on  deck,  and  opposed  H, 
and  desired  him  to  send  the  cotton  by  anoihor 
vessel.  He  advised  the  captain  of  the  responsi* 
bility  he  was  assuming,  and  told  him  substantiaUif 
that,  as  he  had  signed  clear  bUls  of  lading,  he  warn 
bound,  either  to  carry  (he  cotton  under  deck,  or  to 
provide  for  it  on  deck  by  extra  insurance,  and  thcU 
the  insurance  taken  on  a  clear  biU  of  ladinff 
would  not  cover  cotton  on  deck.  The  captain, 
notwithstanding  this  remonstrance,  continued  to 
stow  the  cotton  upon  deck.  This,  it  was  con" 
tended,  amounted  to  barratry,  as  *'  an  act  of 
wrong  done  by  the  master  against  the  ship  and 
goods'*  But  the  court 
Held  that  it  did  not  anhou^t  to  barratry. 
All  the  authorities  on  the  law  relating  to  barratry 

elaborately  reviewed  (a). 
Dalt,  C.J.  delivered  the  judgment  of  the  ooort.— 
Among  the  risks  insured  against  was  a  barratry 
of  the  master  and  mariners,  and  the  question 
presented  in  this  case  is,  whether  the  ninety  balen 
of  cotton  were  lost  through  an  act  which  the  law 
would  denominate  barratry  on  the  part  of  the 
master.  These  ninety  bales  were  stowed  upoo 
deck,  and  were  jettisoned  in  a  storm.  They  were 
a  part  of  202  bales  covered  by  the  policy,  which, 
by  the  plaintiff's  order,  were  shipped  from 
Augusta,  Georgia,  to  Charleston,  South  Carolina, 
by  railroad,  thence  to  be  shipped  to  Liverpool  by 
the  barque  Victoria,  the  master  giving  a  clear 
biU  of  lading  for  the  202  bales,  the  plaintiff's 
agent  having  engaged  freight  for  the  whole  by 
that  vessel.  For  want  of  room  in  the  Victoria 
the  captain  sent  seventy-seven  of  the  bales  6y 
another  vessel,  the  Albert,  which  arrived  safely  in 
Liverpool.  Thirty  of  the  bales  were  stowed  in  the 
hold  of  the  Victoria,  and  the  remaining  ninety 
were  carried  upon  her  deck,  and  in  a  violent  storm 
were  thrown  overboard  for  the  preservation  of  the 
vesseL    Before  the  Victoria  sailed,  a  merchant  in 

{a}  There  can  be  little  doabt  that  the  word  barratry 
must  be  taken  to  inolnde  dishonesty,  embracing  in  that 
term  a  wilfully  wrongful  act  which  does  not  amount  to 
crime.  We  should  state  the  principle  thus : — ^Barratry 
is  the  unlawful,  fraudulent,  or  dishonest  act  of  the  master 
or  mariners  by  whatever  motive  indaced  causing  damase 
to  the  owner  of  the  ship  or  goods.  According  to  the 
French  law  the  term  includes  fraud,  negligence,  xmskil- 
fulness,  and  mere  imprudence.  The  German  law  holds 
the  underwriter  responsible  for  ''  risk  of  dishonest  or 
default  of  any  member  of  the  crew  so  far  as  a  loss  may 
thereby  be  entailed  upon  the  insurer :  (Qerai,  Merc.  Code, 
Art.  824,  d.  6).  The  Americans  consider  that  barratry 
covers  non-feasance,  as  in  failing  to  prevent  an  act  inju- 
rious to  the  owners,  erross  and  culpable  negligence,  mind 
gross  misconduct.  It  is  hardly  possible,  in  vieir  of  the 
decisions,  to  say  that  barratry  in  the  English  law  oovars 
negligence,  even  though  it  be  gross,  although  it  would  be 
easy  to  put  cases  in  which  gross  neglect  amounts  to  dis- 
hones-ty  as  against  the  insured.  The  tendency  of  our 
law  is,  however,  in  favoiir  of  the  American  and  Conti> 
nental  interpretation.  ^^ 
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Gharleston,  whose  firm  w%8  acting  as  asrents  for 
the  veeeely  discoTered  that  the  captain  was  stowing 
cotton  on  deck,  opposed  it,  ana  wanted  him  to 
send  the  cotton  by  another  TeeseL  He  advised  the 
captain  of  the  reBi)on8ibilit7  be  was  assuming,  and 
told  him  substantially  that,  as  he  had  signed  clear 
bills  of  lading,  he  was  bound  either  to  carry  the 
cotton  under  deck,  or  to  provide  for  it  on  deck  by 
extra  insurance^ — ^that  the  insurance  taken  on  a 
clear  bill  of  lading  would  not  cover  cotton  on 
deck;  but  the  captain,  notwithstandinflt  this  re* 
monstrance,  continued  to  stow  the  cotton  upon 
deck.  This,  it  is  claimed,  amounted  to  barratry  on 
the  part  of  the  master,  within  the  legal  meaninff  of 
that  term,  in  the  comprehensive  sense  in  which  it 
has  been  defined  by  Lord  Hardwicke,  as  "  an  act 
of  wrong  done  by  the  master  against  the  ship  and 
goods."  Ijewin  v.  8tiaB80,  PortUth  Diet.  Assurance, 
which  is  commended  by  Amould  as  the  tersest 
and  perhaps  best  definition  of  the  word.  (Amould 
on  Insurance,  821,  note  h,)  This  definition  of  Lord 
Hardwicke  is  too  general  to  be  of  much  practical 
value  in  determining  whether  the  act  of  the  captain 
in  stowing  the  ninety  bales  of  cotton  upon  deck, 
without  providing  for  the  increased  peru  by  extra 
insurance,  was  or  was  not  barratrv.  It  was  an  act 
of  negligence  for  which  he  or  the  owner  of  the 
ship  may  have  been  responsible,  and  in  that  sense 
was  a  wrong  to  the  goods  or  the  ship  within  the 
language  of  Lord  Hardwicke;  but  it  does  not 
necessarily  follow  from  this  that  it  was  what  the 
law  denominates  barratry.  What  was  said  by 
Lord  Hardwicke,  moreover,  has  not  the  weight  of 
a  decision.  It  was  but  a  general  observation.  The 
question  in  the  case  was,  not  whether  barratry  had 
been  committed,  for  the  captain  there  was  the 
general  owner  of  the  ship,  which  he  had  bottomried 
and  mortgaged,  but  of  which  he  had  the  control 
and  navigation,  and  the  point  determined  by  the 
court,  so  fiar  as  can  be  gathered  from  the  imperfect 
report  of  the  case  in  an  elementary  work,  was  that 
the  owner  of  a  ship  could  not,  either  at  law  or  in 
equity,  be  guilty  of  a  barratry  concerning  the  ship. 
In  the  solution  of  the  question  before  us,  there- 
fore, we  must  look  beyond  this  definition  to  get  a 
clear  idea  of  the  exact  legal  meaning  of  barratry, 
flind  the  inquiiy  is  by  no  means  an  easy  one,  for 
the  question  is  one  tbathas  greatly  perplexed  the 
courts,  and  from  what  has  been  said  respecting  it, 
in  comparatively  recent  cases,  the  meaning  of  it 
has  become  nearly  as  uncertain  now  as  when  the 
question  was  first  agitated  in  Westminster  Hall 
one  hundred  and  fifty  years  ago.  It  was  first  con- 
sidered by  the  English  courts  in  1724,  in  the  case 
of  Knight  v.  Cambridge,  reported  in  8  Modem  Kep. 
230,  afterwards  in  2  Ld.  lUym.  1349,  and  again  m 
Strange,  841.  In  the  first  report,  in  8  Modem  Rep., 
the  court  is  put  down  as  saying  that "  Barratry  is 
a  word  of  more  extended  signification  than  only  to 
include  the  master's  running  away  with  the  ship ; 
it  may  well  include  the  loss  of  his  ship  by  his 
fraud  or  negligence ;  "  but  in  the  second  edition  of 
the  volume  it  is  stated  in  the  margin,  that  fraud 
or  negligence  would  not  have  been  good ;  hut  this 
was  afterwards  omitted  in  the  fifth  edition,  known 
as  the  corrected  and  standard  one  of  the  Modem 
Beports.  In  Lord  Baymond's  report  of  the  case, 
which  is  a  very  brief  one,  he  states  that  the  ground 
was  taken  that,  as  the  owner  of  the  goods  has  his 
remedy  against  the  owner  of  the  ship  for  any  pre- 
judice he  receives  through  the  fraud  or  negligence 
of  the  master,  there  is  the  less  reason  that  the  in- 


surer should  also  be  liable  to  him  for  the  act,  as  an 
act  of  barratry,  and  that  if  barratry  imports  fraud, 
it  does  not  import  neglect;  the  aUegation  having 
been  that  the  ship  was  lost  through  the  fraud  and 
neglect  of  the  master;  a  point  which  the  court 
met  by  saying,  "  Barratry  imports  fraud,  and  he 
that  commits  a  fraud  may  properly  be  said  to  be 
guilty  of  a  neglect,  viz.  .*  of  his  duty  i  "  to  which 
the  court  added  the  general  observation  that 
barratry  was  not  confined  to  the  running  away 
with  the  ship  '*  because  it  imports  any  fraud.'' 
The  report  in  Strange  is  still  more  brief,  but  if 
correct,  more  important,  because  it  states  that  the 
objection  taken  was,  that  the  allegation  fraud  a^hd 
negligence  of  the  master  was  more  general  than  the 
word  barratry,  and  was,  therefore,  not  within  the 
policy,  and  that  the  court  said :  *'  The  negligence 
certainly  is  not  but  the  fraiMl  is."  ....  It  further 
appears  in  respect  to  this  case,  from  the  argu- 
ment of  Buller,  J.,  and  the  statement  of  Lord 
Mansfield  in  ValUjo  v.  Wheeler,  Cowp.  143.  that 
the  act  of  the  master  in  Knight  v.  Cambridge  was 
sailing  without  paying  the  port  duties,  which 
BuUer  ar^ed  might  have  been  by  accident  as  well 
as  by  design,  but  which,  as  it  subjected  the  ship  to 
forfeiture,  was  held  to  be  barratiy.  Lord  Ellen- 
borough  afterwards  referred  to  a  mauDscript  note 
of  Mr.  Ford,  in  respect  to  the  question  in  this  case 
of  Knight  v.  Cambridge,  which,  after  stating  that 
fraud  was  barratry,  added :  '*  If  the  master  sail  out 
of  the  port  without  paying  port  duties,  whereby 
the  goods  are  fotfeited,  lost  or  spoiled,  that  is 
barratry."  This,  Lord  Ellenboroughthoaght,  was 
probably  the  question  decided  upon  the  trial,  and 
at  the  argument,  (Earle  v.  Bowcroft,  8  East,  126), 
and  the  act  of  the  captain  may  possibly  have  been 
regarded  as  coming  under  the  category  of  fraud, 
upon  the  ground  that  the  design  or  effect  of  it  was  . 
to  defraud  the  government  of  the  port  duties. 
The  next  case  was  Stamma  v.  Brown  (Strange, 
1173),  on  which  it  was  held,  that  a  deviation  from 
the  voyage  by  the  master  for  the  benefit  of  the 
owners  was  not  barratry,  although  it  led  to  the 
destruction  of  the  ship  and  the  loss  of  the  goods 
insured,  the  court  holdin|^,  according  to  the  report 
in  Strange,  that  to  make  it  barratry,  there  nvMt  be 
something  of  a  criminal  nature,  as  well  as  a  breach 
of  contract.  In  a  further  account  of  this  case,  it 
is  stated  that  Lee,  G.J.,  defined  barratry  to  be 
"  some  breach  of  trust  in  the  captain,  exmalejicio," 
and  said  (it  being  a  policy  upon  goods)  *'  barratry 
must  be  ex  maleficio  with  intent  to  destroy,  waste, 
or  embezzle  the  goods,"  per  Lord  Ellenborough  in 
Earle  v.  Rower  oft  (stip.).  The  next  case  was 
Elton  V.  Brogden(8tn,nge,  1264),  in  which  the  crew 
compelled  the  captain  to  return  contrary  to  his 
orders.  It  was  held  that  this  was  not  barratry  for 
two  reasons.  1.  That  the  act  of  the  master  was 
excused  by  the  force  which  he  could  not  resist. 
And  2.  Because  the  ship  was  not  ran  away  with  to 
defraud  the  owners.  This  was  followed  in  1774» 
by  Valleio  v.  Wheeler,  reported  in  Cowp.  143,  and 
more  fally  in  Lofit.  631,  in  which  the  legal  meaning 
of  the  word  was  elaborately  discussed ;  the  argu- 
ment of  Alleyn  for  the  plaintiff,  as  reported  in 
Loff  t,  being  especially  distinguished  for  its  research 
and  learning.  Inthefir8tca8e(£nt^^tv.  Cambridge, 
sup.)  the  court  said  that  barratry  came  from  barat, 
signifying  fraus  and  dolus  (fraud  and  deceit), 
for  which  it  would  seem,  from  the  marginal  note» 
the  court  relied  upon  the  glossary  of  Dufresne  and 
Du  Cange,  and  the  French  dictionary  of  Furetiere 
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In  the  sacceeding  case  of  Stamma  v.  Brown,  aup,, 
the  plaintifiTs  coansel  cited  in  support  of  the  same 
xneaninf^  the  Italian  and  Spanish  dictionaries, 
respectively,  of  Florio  and  Minshew,  and  in  sup- 
port of  these  lexicographers,  AUeyn,  in  Vallejo  y. 
Wheeler,  cited  this  definition  from  Ferriere's  Die- 
tionnaire  de  Jans  prudence.  ''  Barratrie  en  tenne 
de  marine  est  un  tromperie  ou  une  malversation 
qui  se  commet  par  patron  ou  capitaine  d'un 
yaisseau,  pour  faire  perdre  les  marchandises  a 
oeux  h  qui  elles  appartiennent.*'  The  following 
from  Savary 's  Diotionnaire  de  Commerce :  "  Bar- 
ratrie de  patron  en  terme  de  commerce  et  mar- 
ohandise  vent  dire  les  larcins,  les  desguisemens 
et  alterations,  des  marchandise,  qai  peuvent 
causer  le  maitre  et  Tequipage  d*un  vaisseau,  et 
generalementtout  lessupercherieset  malversations 
qui  si  mettent  souvent  en  usage,  pour  tromper 
lee  marohand,  chargear  et  autres  (jui  ODt  interest 
an  vaisseaa,"  and  gave  this  definition  of  this  word 
from  Denisart's  Collection  de  Decisions  Nouvelles, 
etc.,  relatives  a  la  Jurisprudence ;  a  work  which 
had  been  published  but  some  two  or  three  years 
before  in  Paris :  "Ce  mot  signifie  malversation  et 
tromperie  par  un  oapitune  ou  patron  de  navire 
marchand,  dans  oe  que  a  rapport  a  la  quality  et  a 
la  quantit^  des  marchandises."  He  a<so  claimed 
that  it  meant  deceit  or  malversation  in  the  master, 
in  the  Ordinances  of  Louis  XIY.,  article  28,  and 
showed  that  the  Ordinances  of  Botterdam,  number 
43,  and  of  Copenhagen,  number  38,  distinguished 
between  barratry  and  neglect.  Lord  Mansfield,  in 
delivering  the  judgment  of  the  court,  declared 
that  the  previoas  English  cases  did  not  afford  any 
precise  definition  of  what  barratry  was ;  that  the 
nature  of  it  had  not  been  jadicially  considered  or 
defined  in  England  with  accuracy,  and  then  under- 
took to  inquire  into  the  etymology  of  the  word, 
which  ended  by  his  leaving  that  inquiry  no  ^rther 
advanced  than  he  found  it.  Aston,  J.,  how- 
ever, so  far  from  agreeing  with  Lord  Mansfield, 
expressed  his  astonishment  that  there  should  then 
be  any  doubt  as  to  what  was  meant  by  barratry, 
and  declared,  as  his  language  is  reported  in  Cow- 
per,  that  it  "  comprehended  every  species  of  fraud, 
knavery,  or  criminal  conduct,  in  the  master,  by 
which  the  owners  or  freighters  are  injured,"  and 
still  more  strongly  as  his  words  are  given  in  Lofft: 
''  I  think  it  (barratry)  has  alwas  been  the  same  in 
idea  and  general  meaning,  though  differing  in  terms 
and  not  always  settled  in  practice,  deceit,  villainy, 
hnavery,  And  fraud,"  and  the  entire  court  united  in 
the  opinion  that  it  is  barratry  where  a  master  goes 
out  of  his  course  for  the  purpose  of  smuggling  for 
his  own  benefit,  in  the  course  of  which  deviation 
the  vessel  and  cargo  are  injured.  The  authorities 
referred  to  in  this  case  by  Mr.  Alleyn  show  that  as 
barratry  was  then  understood  in  France,  it  meant, 
in  general  terms,  fraud  and  malversation.  But 
Emerigon,  whose  work  was  published  some  few 
^ears  after  this  case  was  decided,  gives  it,  at  least 
in  France,  a  much  more  extended  [signification. 
He  says  that  it  commonly  implies  the  crime  of 
which  a  captain  is  guilty  in  being  faithless  or 
treasonable  to  his  office;  that  every  fault  into 
which  a  captain  falls  is  not  barratry,  unless  accom- 
jsanied  by  deceit  or  fraud ;  but  then,  as  contra- 
distinguished from  this  general  rule,  ho  adds,  still, 
among  us  (the  French),  it  comprises  the  case  of 
simple  faults,  as  well  as  that  of  fraud,  and  relies 
upon  Yalin  and  Fothier  for  the  statement  that  in 
addition  to  all  kinds  of  fraud,  it  embraces  simple 


imprudence,  want  of  care  or  unskilfalness,  either 
in  the  master  or  the  crew  (Emerigon  by  Meredith, 
p.  292).  Boulay-Faty,  in  his  edition  of  Emerigon, 
t.  1,  p.  370,  says,  that  the  commissioners  of  the 
French  Commercial  Code  intended  by  barratry  only 
wilful  infidelity,  or  treason  to  his  duty,  on  thepart 
of  the  master,  or  the  seaman,  but  that  the  Cour 
Boyale  of  Bennes  decided  that  custom  had  given 
the  word  a  more  extended  meaning,  and  that  it 
included  simple  faults.  If  such  a  change  has  been 
brought  about  in  France  by  custom  since  the 
adoption  of  the  Code  de  Commerce  in  1807,  it  has  ' 
not  been  the  case  in  this  country  nor  in  England, 
and  with  us  the  inquiry  as  to  the  meaning  of  the 
term  is  embarrassed  by  no  such  consideration. 
On  looking  into  the  authorities,  moreover,  to 
which  Emerigon  refers,  I  doubt  if  the  question 
has  ever  been  examined  as  carefully  in  France  as  it 
has  been  in  England,  and  the  custom  referred  to 
has  probably  grown  up  from  the  impressions  con- 
veyed by  the  observations  of  Yalin,  Fothier,  and 
Emerigon,  writers  who  gathered  their  idea  of 
barratry  chiefly,  if  not  exclusively,  from  what  is 
found  respecting  it  in  Le  Guidon  de  la  Mer,  ch.  Y*, 
§  6,  ch.  IX.,  the  unknown  author  of  which  compila- 
tion had  not  very  clear  ideas  about  it,  as  Pardessus 
has  pointed  out  (Us.  et  Coutumee  de  la  Mer,  t.  2,  p. 
406,  a  1,  3,  edit.  1847).  Pardessus'  criticism  of  the 
first  and  third  articles  of  the  ninth  chapter  of  Le 
Guidon  being,  that  the  author  considers  as  barratry 
accidents  or  events  {evenementt)  in  which  th^re  is 
not  and  cannot  be  any  fault  in  the  master,  by 
drawing  a  distinction  between  barratry  on  his 
part,  whioh  is  obligatory  (force)  or  voluntary 
(volontaire),  a  distinction  whioh  the  learned  com- 
mentator declares  to  be  absurd,  and  as  demonstra- 
ting that  the  author  did  not  himself  nnderstand 
the  subject  on  which  he  was  speaking.  The 
passages  in  Le  Guidon  respecting  barratry,  upon 
which  Emerigon,  Yalin,  and  Pothier  rely,  are,  even 
in  the  amended  text  of  Pardessus,  exceedingly 
obscure.  They  may  be  rendered  in  English  sub- 
stantially as  follows : "  Barat  or  Baraterie ;  changes 
or  alterations  by  the  master ;  changes  whioh  he 
makes  in  the  vessel  or  the  voyage ;  deviations,  by 
going  to  other  pot'ts,  places,  or  livens ;  nudversa- 
tions,  robberies,  laroenies,  alterations,  disguising 
the  merchandise,  all  proceeding  from  the  negli- 
gence of  the  master,  or  the  crew ;  of  which  the 
insurer  takes  the  risk,  and  indenmifies  the  insured ; 
with  the  understanding,  however,  that  if  the 
owner,  or  his  factor,  is  in  a  place  where  he  can 
have  justice,  it  shall  be  his  duty,  in  the  first 
instance,  to  proceed  against  the  master,  that  the 
damage  may  be  lessened  out  of  the  freight  before 
he  addresses  himself  to  the  insurer"  (Ch.  IX.) 
'*  On  the  other  hand,  if  it  is  found  that  the  loss  or 
injury  was  caused  from  defects  in  the  ship,  as  if 
the  stays  or  hatches  were  not  well  fastened  or 
caulked ;  or  the  vessel  was  not  staunch  from  the 
want  of  repair,  and  through  that  cause  the  water 
entered  and  destroyed  or  injured  the  merchandise, 
the  master  bears  the  loss,  which  is  to  be  deducted 
from  the  freight,  without  the  insurer  or  the  mer- 
chandise contributing.  And,  generally,  the  master 
is  answerable  for  all  which  arises  from  his  fault,  or 
that  of  the  ship,  if  he  have  wherewith  to  pay,  or 
where  the  loss  did  not  exceed  the  freight.  If  it 
exceeds,  and  he  has  not  the  means  to  make  resti- 
tution, the  insured  is  held  to  diligence  by  the  law 
of  Baraterie  of  the  Master,  and  must  make  it 
appear  that  he  did  all  in  his  power  before  he  can 
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oome  npon  ihe  iDsnrer"  (Ch.  Y,  §  6;  Cleviao> 
Boaen,  1671»  pp.  213, 244).  In  the  early  commerce 
of  the  Mediterranean  and  the  Baltic,  as  will  appear 
from  namerons  passages  in  the  Consolato  del  Mare 
and  in  other  primitive  maritime  codes,  the  master 
and  the  ship  were  answerable  for  loss  or  injury  to 
goods,  arising  from  negligence  or  other  culpable 
oaase.  And  where  he  was  not  an  owner  of  the 
vessel,  which  he  commonly  was,  in  whole,  or  in 

Ext,  he  was  answerable  for  injuries  to  it  through 
s  fault.  After  the  practice  of  marine  iuRuranoe 
came  into  use  in  the  thirteenth  century,  it  was,  in 
some  of  the  maritime  cities,  customary  to  hold  the 
insurer  responsible  for  such  losses,  and  in  others  it 
was  not.  And  where  the  insnrer  was  responsible, 
the  practice  was,  no  doubt,  as  stated  in  Le  Quidon, 
that  he  was  answerable  only  where  tne  owner, 
after  due  diligence,  was  unable  to  obtain  indem- 
nity from  the  master.  Magens,  the  author  of  the 
earliest  English  treatise  npon  the  law  of  insurance, 
published  in  1755,  after  referring  to  a  policy  made 
in  Florence  in  1523,  and  another  made  in  Ancona 
in  1567,  under  which  the  insurer  was  answerable 
for  the  barratry  of  the  master,  and  after  pointing 
out  the  regulations  upon  the  subject  in  the 
ordinances  of  Stockholm  and  Amsterdam,  and 
that  such  a  liability  existed  in  the  policies  which 
were  then,  in  1755,  made  in  London  and  in  An- 
twerp, gif^s  it  as  his  opinion  that  the  insurers  are 
not  answerable,  under  a  barratry  clause,  for  the 
small  pilferings  or  extraordinary  leakages  proceed- 
ing from  bad  casks,  or  where  the  injury  to  the 
goods  arises  from  bad  stowage,  or  by  their  being 
put  in  a  place  exposed  to  wet,  or  from  a  deficiency 
in  caulking  of  the  decks,  or  otherwise  (1  Magens, 
p.  75,  76,  50),  showing  that,  at  that  time,  negli- 
genoe  of  this  description  was  not  barratry.  In 
this  connection,  howevei,  he  refers  (p.  51,  vol.  1), 
to  an  ordinance  of  Florence,  in  1523,  which 
declared,  that  if  the  goods  are  stowed  on  deck  with 
the  permission  of  the  insured,  then  the  insurers 
are  not  answerable  for  the  diamages ;  but  if  the 
master  stowed  them  on  deck  without  the  leave  of 
the  owner,  or  of  the  person  who  made  the  insur- 
ance, then  the  insurers  shall  be  obliged  to  pay,  and 
may  have  their  redress  against  the  master ;  which 
is  substantially  the  case  now  before  us.  He  refers 
also  to  another  provision  in  the  same  ordinance, 
which  he  says  declares  that  the  insurer  shall  first 
pay  and  afterward  go  to  law.  The  liability  of  the 
insurer  in  this  early  Florentine  ordinance  is  predi- 
cated upon  the  remedy  which  it  is  therein  recog- 
nised he  had  against  the  master,  after  paying  the 
insurance ;  but  the  existence  of  any  such  remedy, 
under  the  system  of  law  prevailing  at  the  present 
day,  there  being  no  privity  of  contract  between 
the  insurer  and  the  master,  is  denied  by  the 
elementary  writers  upon  the  law  of  insurance :  (2 
Phillips  on  Insurance,  2003.)  Lord  Kenyon,  in  a 
Nisi  Prius  case  (Bird  v.  Thompson,  1  £sp.  339), 
thought  that  the  insurers  might  maintain  an 
action  against  the  master  when  the  Iocs  paid  bv 
tbem  was  occasioned  by  his  barratry.  He  aomitted, 
however,  that  he  "knew  of  no  action  of  that  sort 
ever  having  been  brought,"  and  it  has  been  decided 
in  several  well-considered  cases,  that  no  such 
action  can  be  maintained  by  the  insurer  against 
the  incendiary,  to  recover  for  the  loss  paid  upon  a 
fire  policy,  or  to  recover  from  the  person  whose 
negligence  caused  the  death,  the  loss  paid  upon  a 
life  policv,  oases  certainly  analogous  in  principle : 
{Boekingnam  Insurance  Oo,  y.  Bosher,  39  Me.  253 ; 
,  Vol.  I„  N.  S. 


Connectiout  Ins,  Co,  v.  The  New  York  and  New 
Haven  B,  B.  Co,,  25  Conn.  265.)    Yalin,  in  his 
commentary    npon    the     ordinance     of    Louis 
XIY,   infers  that  loss    or  injniy    arising   from 
any  fault  or  negligence  in  the  master  is  barratry, 
and  there  is  certainly  a  foundation  for  that  con- 
struction in  the  very   general  language  of   the 
twenty-eighth  article  of  that  ordinance,  and  the 
opinion  of  Pothier  is  to  the  same  effect.    But  it  is 
to  be  borne  in  mind  that  when  Yalin  wrote  his 
commentary,  the  maritime  law  in  France  had  fallen 
into  great  neglect  (Beddie's  Historical  Yiew  of  the 
Law  of  Maritime  Commerce,  part  4,  ch.  4,  §  6), 
and  that  Pothier,  by  his  own  admission,  had  given 
but  little  attention  to  maritime   law,  indeed,  so 
little,  that  his  inexperience,  in  the  opinion  of  his 
editor,    Estrangin,  involved   him  in   gross   and 
palpable    errors:     (Meredith's    Introduction    to 
Emerigon,  XIII,  XXII,  XXYL)    When  the  full 
meaning  of  a  word  is  obscure,  and  the  extent  to 
which  it  can  be  applied  doubtful,  the  proper  course 
is  to  inquire  into  its  origin  and  history,  which,  if 
ascertainable,  will  disclose  its  exact  and  full  mean- 
ing; for,  etymology  frequently  sheds  light  where 
all  other  sources  of  inquiry  fail.    This  no  one  ol 
these  eminent  French  writers  attempted.   Indeed,. 
Emerigon  knew  so  little  respecting  the  teim,  that 
he  speaks  of  it  as  a  barbarous  wora,  unknown  to 
antiquity.    In  fact,  such  an  inquiry  at  that  time 
was  difficult.    Park,  writing  at  the  close  of  the 
last  century  said:  ''The  derivations  of  barratry 
have  rather  tended  to  confound  than  to  throw 
any  light  upon  the  subject;    for   its  root  has 
been  so  frequently  altered,  according  to  the  caprice- 
of  the  particular  writer,  that  it  is  impossible 
to  decide  which  is  the  true  one  :*'  (Park  on  Insur^ 
anoe,  ch.  5.)    This  is  rather  an  exaggerated  state- 
ment.   The  previous  inquiries  in  England  hadi 
mainly  been  in  the  right  direction,  and  the  em- 
barrassment was  not  so  great  as  Park  supposed,, 
while  the  advances  that  have  since  been  made- 
in  philological  inquiries  will  enable  us  to  trace 
the  word  to  its  origin,   and  to  show  that  the 
English  tribunals  have  been  right  in  the  construc- 
tion they  ha/e  put  upon  it,  and  that  the  French 
jurists  have  expressed  opinions  upon  insufficient 
information.    It  came  into  use  in  England  after 
the  Conquest,  as  an  Anglo-Norman^ord,  signify- 
ing strife,  contention  or  wrangling ;  being  in  that 
sense,  as  I  infer,  directly   derived  from  an  old 
French  word   harrate,  signifying  the  tensing  up 
and  down  of  the  contents  in  a  chum  (Cotgraves* 
French  and  English  Dictionary,  London,  1632),  and 
was  used  in  that  sense  by  early  English  writers  in 
several  forms,  ha/rratt,  baret,  barrette :  (Boucher's 
Glossary ;  Coleridge's  Dictionary  of  Old  English 
Words ;  Kelham's  Norman  Dictionary ;  Wright's 
Provincial  Dictionary.  It  had  also  the  further  mean- 
ing of  deceit  and  fraud,  from  another  old  French 
word  barat,  signifying  deceit,  trickery,  or  cheating, 
and  which,  like  the  other  French  word  frarra^e,  came 
from  a  common  origin.    From  these  sources,  two 
words  came    ultimately    into    use  in  England, 
barratry  and  barrator,    and    Coke,    in    defining 
barrator,  has  left  us  a  very  clear  idea  of  the  legal 
meaning  of  both  words.    He  is,  says  Coke,  **ft 
mover,  stirrer  up  and  maintainor  of  strife  in  three 
ways :  1.  In  disturbing  the  peace.  2.  In  taking  or 
detaining  the  possession  of  houses,  lands,  or  goods, 
which  are  in  controversy,  by  craft  or  deceit,    3.  By 
sowing  calumnies,  etc.,  whereby  discord  ariseth 
between  neighbours :"   (Case  of  Barratry,  8  Co. 
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366.)  We  have  here  both  meaningB,  strife  and  con- 
tentioD,  and  deceit  or  fraad,  growing  out  of  the 
compoond  origin  and  synonymous  ase  of  the  word. 
Indeed,  in  the  sense  of  strife  and  contention,  it  was 
nsed  in  connection  with  policies  of  insurance  as  late 
even  as  the  middle  of  the  last  centnry.  Kersey, 
in  his  edition,  in  1707,  of  Phillips'  New  World  of 
Words,  gives,  as  the  sole  definition  of  barratry, 
'*  a  word  that  is  nsed  in  policies  of  insurance  for 
ships,  signifying  dissensions  aad  quarrels  among 
the  officers  and  seamen,"  and  Martin,  in  his 
English  Dictionary  of  174^,  says,  barratry  "in  in- 
surance, signifies  dissensions  and  quarrels  among 
officers  and  seamen."  But  Kersey,  who  pub- 
lished a  dictionary  of  his  own  between  these 
periods,  incorporates  it  simply  as  a  law  term  as 
follows :  ''Barratry  (L.  T.),  when  the  master  of  a 
ship  cheats  the  owners  or  insarers,  either  by  run- 
ningaway  with  the  shipor  embezzling  theirgoods  :** 
(Kersey's  Dictionary  ,3rd  edit.  1 721. )  In  the  saoceed- 
ing  and  fuller  work  of  Bailey,  it  is  given  as  a  term 
in  commerce,  thus :  '*  Barratry,  barretry  (in  com- 
merce), is  the  master  of  a  ship  cheating  the  owners 
or  insurers,  either  by  running  away  with  the  ship, 
sinking  of  her,  or  embezzling  the  cargo"  (Bailey's 
Dictionary,  folio  of  1736),  and  this  exposition  of  its 
meaning  has  been  substsatially  followed  by  the 
lexicographers  to  the  present  time.  Ash,  in  his 
<lictionary  of  1755,  succinctly  defines  it  as  ''the 
•crime  of  the  shipmaster  who  cheats  tfae  owners," 
jmd  Webster,  in  a  more  elaborate  definition,  limits 
it  to  a  fraudulent  breach  of  duty,  a  wilful  act  of 
illegality  or  breach  of  trust,  with  dishonest  views, 
by  the  master  or  mariners,  to  the  injury  of  owners 
of  the  cargo  or  ship,  without  the  consent  of  the 
party  injured:  (Webster's  Quarto  Dictionary,  1864.) 
How  the  same  words  came  to  express  things  so  dis- 
tinguishable from  each  otber,a8  strife  or  quarrelling, 
and  deceit  or  fraud,  is  explainable  by  its  origin 
and  history.  The  root  or  parent  is  to  be  found  in 
the  Sanscrit  Bharat,  meaning  war  (Haughton's 
Sanscrit  Diet.,  Lend.  1833.)  From  this  was 
formed  in  the  Sanscrit  another  word  Bharatar, 
meaning  an  act  which  is  a  trespass  afltainst  morals 
or  justice,  or  an  unjust  or  immoral  action  (id,), 
probably  used  in  its  first  formation  to  designate 
an  unjust  war,  and  which  afterwards  acquired  in 
the  Sanscrit  a  more  general  signification  ;  both  of 
which  words  have  survived  and  are  now  in  use  in 
modern  Hindustani;  the  latter  slightly  modified 
in  form,  bhaari^  harhit  burai,  and  with  other  words 
formed  from  it,  as  bharam,  bharamani,  but  re- 
taining in  their  various  forms  the  same  general 
signification,  which  may  be  illustrated  by  a  word 
now  in  very  general  use  in  India,  barakat,  evil 
(Forbes'  English  and  Hindustani  Diet. ;  Shake- 
spear's  Hindustani  and  English  Diet.).  These  two 
primitive  words,  Bharat  and  Bharata,  with  signi- 
fications more  or  less  equivalent,  are  to  be  found 
in  some  form  or  other,  in  the  tongues  of  all  the 
nations  of  the  Indo-European  group,  that  derive 
their  language  from  this  parent  source.  Thus 
barathrum,  both  in  the  Greek  and  in  the  Latin, 
was  the  name  of  the  pit  into  which  the  condemned 
criminals  were  thrown,  and,  as  a  word  for  pit, 
dungeon,  or  the  infernal  regions,  became  barathro 
in  the  Spanish,  and  the  Portuguese,  and  baratro 
in  the  Italian.  In  the  Latin  barratus  was  the 
tumultuous  shout  of  the  Boman  or  Oerman  armies 
when  about  to  engage  (Cole's  Latin  and  English 
Diet.,  London,  1679;  Andrew's  Latin  Lexi- 
oon,  baritus.)     In    the   earliest   forms    of   the 


tongues  that  prevailed  in  France  barat  was 
the  word  in  general  use  for  deceit,  cheating, 
decoying,  finesse,  and  trickery,  and  in  this  sense 
was  incorporated  in  the  form  of  the  prayer  used 
by  the  penitents  in  the  churches  in  asking  for- 
giveness (Du  Gauge  and  Dufresne's  Glos- 
sarium,  Paris,  1773 ;  Menage  Diet.  Etymologiqne 
de  la  Langue  Fran^aise,  Paris,  1750).  In  old 
Armorican  it  meant  perfidy  (Necot.  Diet.  Fran- 
9ois  Latin,  Paris,  1573:  Menage  id.).  In  old 
Breton,  barad  was  the  word  for  treason  (Pel- 
letier  Diet.  Breton,  Paris,  1752.)  In  Provencal 
barat,  baratel,  and  baratie,  are  all  words  signi- 
fying deceit  or  deception  (Boquefort  Glossaire  de 
la  Langue  Bomane,  Paris,  1808;  Honnorat, 
Diet.  Proyen^al,  Paris,  1846).  The  same  word 
in  many  forms,  was  in  extensive  use  throughout 
Europe  in  the  middle  afi[es,  at  the  fairs,  and  in  the 
rude  commerce  of  the  Mediterranean.  In  the 
Basque  it  was  barata  ;  in  the  old  Castilian  bwraja  ; 
in  the  Spanish  baraio  and  barcUa ;  in  the  Portu- 

f:uese  barata,  barateria,  and  in  the  Italian  baratta. 
n  all  these  languages  barat  or  some  word 
formed  from  it  by  a  change  in  the  termination, 
meant  strife,  contention,  or  quarrelling,  con- 
fusion or  disorder,  intentional  wrong,  deceit, 
cheating,  maliciousness,  and  also  bartering  and 
selling.  It  was  used  in  the  fairs,  as  a  word 
descriptive  of  the  strife,  noise  and  Contention 
that  existed  in  bartering  and  trying  to  get  the 
adyantage  in  exchanging  one  commodity  for 
another,  which  was  the  early  mode  of  trading, 
and  as  these  noisy  marts  gave  rise  to  a  great  deal 
of  the  deception,  trickery,  and  cheating,  that  may 
be  practised  in  trade,  this  word  came  to  be  iqpplied 
also  to  denote  dishonesty  in  dealing.  Thus,  we 
have  in  the  Italian  of  the  period  a  series  of  words, 
expressing  a  like  to  struggle,  to  contend,  to  cheat, 
to  deceive,  to  barter,  to  exchani^e,  tfec,  such  as 
barratta,  barare,  baratto,  baratare,  barateria,  baro" 
mento,  &c.,  and  the  same  peculiarity  existed  in  the 
Spanish,  in  the  Portuguese,  and  in  the  French. 
Menage  relates  that  there  was  a  cattle  fair  near 
Lyons  in  France,  called  the  fair  of  Char-BaraJt, 
char  denoting  dear  or  high-priced,  and  barat  to 
cheat ;  which  name,  he  says,  was  applied  to  it  be- 
cause those  who  cheated  at  that  fair  were  not 
obliged  by  its  regulations  to  return  the  animals. 
(Menage,  Dictionnaire  Etymologique,  &a,  (orel). 
The  Italian  abounds  in  offshoots  of  this  word  of  like 
import,  such  as  baraitiere,  corruption  barraiare, 
a  briber  or  bribe  taker ;  barataior,  an  impostor, 
barro,  one  who  cheats  at  cards ;  baro,  a  knave,  and 
the  Spanish  is  equally  fruitful  of  words  from  it  of 
the  same  kind  (Taboado,  Die.  Espagnol,  &c. 
Paris,  1838 ;  Velasquez  Spanish  Dictionary ; 
Baretti's  Italian  Dictionary).  In  fact,  the  curiooa 
result  of  this  inquiry  is,  what  has  frequently  been 
proved  in  the  history  of  language,  that  this  word, 
with  an  origin  so  remote,  has,  during  so  many 
ages,  in  the  different  countries  through  which  it 
has  passed,  and  amid  the  many  changes  in  its  form, 
tenaciously  adhered  to  the  general  signidcation  of 
the  two  parent  words  out  of  which  it  sprung.  It 
was  first  used  as  a  marine  term  in  the  Basque ;  at 
least  the  firsb  form  of  it  in  that  sense,  which  I 
have  been  able  to  discover,  is  in  that  tongue  now 
one  of  the  oldest  languages  in  Europe.  la  the 
Basque  bara-baratu  signified  delaying  a  vessel, 
abandoning  her,  seizing  and  giving  her  over,  to- 
gether with  all  that  followed  therefrom,  and  baraiw 
galdu,  stranding,  sinking,  or  scuttling  her  (Don 
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Pio  De  Zaaga  Dec,  by  De  Larramendi,  San  Sebas- 
tien,  1853).    In  the  Basqae,  the  original  word  was 
harata,  very  little,  if  at  all,  changed  from    the 
original  word  in  the    Sanscrit  bharata,  and  the 
above  compounds  were  formed  from  it.  The  Basq  ae 
or  Biscayans  were,  from  a  very  early  period,  dis- 
tingroished  as  a  maritime  people,  whose  power  and 
whose  langpiage,  at  one  time,  extended  across  the 
whole  of  the  north  of  Spain,  from  the  Bay  of  Bis- 
cay to  the  Mediterranean,  and  the  Spanish  word 
harar,  wkich  has  the  same  ^neral  marine  significa- 
tion, was,  according  to  the  Spanish  lexicographers, 
derived  from  these  compound  Basque  words  (De 
Zuaga,  id,) .  From  harar,  therefore,  and  from  harata, 
which  has  long  been  and  still  is  in  use  in  Spanish, 
came,  as  I  suppose,  the  Spanish  word  harateria, 
the  meaning  of  which   is   best  expressed   in  the 
Spanish  definition  of  it.    La  perdida  causada  4  los 
<lneno8  de  nn  barco,  b  sus  aseguradores  por  dole  b 
malicia  del  capitan  b  tripulaoion  (Velasquez) — the 
loss  or  damage  sustained  by  the  owners  of  a  ship, 
or  insnrern  by  the  fraud,  deceit,  artifice,  or  wicked- 
ness of  the  captain  or  the  crew.    It  was  probably 
formed  and  first  used  in  Catalonia,  in  connection 
with  insurance,  for  the  Catalan  and  the  Gaatilian, 
the  languages  uf  Catalonia,  have  an  admixture  of 
Basque  words,  and   the  earliest  laws  respecting 
insurance  that  we  know  of  are  found  in  the  ordi- 
nanoes  of  Barcelona,  a  Catalonian  city,  that  carried 
on  an  extensive  maritime  commerce  with  the  south 
of  France  and  with  the  countries  of  the  east,  from 
the  tenth  to  the  sixteenth  centuries;   having  a 
judicial  tribunal  exclusively  devoted  to  the  con- 
sideration of  questions  of  maritime  law  and  usage 
(Beddie's  Hi<)torical  View  of  the  Law  of  Maritime 
Commerce).    And  the  word,  in  its  marine  sense, 
does  not  appear,  as  far  as  I  can  find,  to  have  been 
in  the  early  Italian  or  French  dictionaries.     In 
Loclyer  v.  Offley  (1  T.  E.   269),  Willes,   J.  who 
delivered  the  unanimous  opinion  of  the  court,  after 
stating  that  many  definitions  of  barratry  were  to 
be;fonnd  in  the  books,  said  :  "  Perhaps  this  general 
one  may  comprehend  all  cases.    Barratry  is  every 
species  of  fraud  or  knavery  in  the  masters  of  ships 
by  which   the  freighters   or  owners   have  been 
injured."    In  the  succeeding  case  of  Nutt  v.  BouV' 
dim  (1  T.  B.  323)  Lord  Mansfield  declared  that 
barratry  must  partake  of  something  criminal,  and 
that  it  must  be  committed  against  the  owner  of 
the  vessel  either  by  the  master  or  the  mariners. 
In   Havelock  v.    Haneill  (8   T.   R.   277).    Lord 
Kenyon  simply  held   that  when   the  master  in 
defiance  of  his  duty  took  on  board  certain  com- 
modities which  sabjeoted  the  ship  to  seizure,  it 
was  barratry,  and  in  Boss  v.  Hunter  (4  T.  R.  35), 
it  was  decided  that  it  was  barratry   where   the 
master,  after  having  deviated  from  his  course,  left 
the  vessel  for  a  fraudulent  purpose  and  was  never 
heard ^  of   afterwards;    there    being   ground  for 
believing  that  the  vessel  had  been  lost.    Buller,  J. 
in  that  case  said  **  barratry  was  a  question  of  law 
arising  out  of  facts,"  that  it  was  well  settled,  and 
was  in  one  sense  of  the  word  "  a  deviation  by  the 
captain  for  fraudulent  purposes  of  his  own,"  and 
that  that  was  *'the  distinction    between  devia- 
tion, as  it  was  generally  used,  and  barratry."  This 
observation    of   Buller,    J.  is  important,    if  the 
distinction  made  by  him  is  a  correct  one,  as  it 
tends  to  show  that  negligence  merely  is  not  bar- 
ratry.   Deviation  in  the  law  of  insurance,  in  its 
general  sense,  is  any  change   or  varying  of  the 
risk,  without  necessity  or  just  cause,  by  which  the 


risk  is  enhanced  (Phillips  on  Insurance,  sects.  977, 
979,  460,  984.)    It  means  voluntary  acts  or  acts  of 
neglect,  not  arising  from  necessity  or  just  cause, 
and  if  it  does  not  come  within  this  exception,  it  is 
wholly  immaterial  with  what  motive  the  act  is 
done,  which  is  a  deviation  or  a  departure ;  for  if, 
after  the  risk  is  assumed,  it  is  enhanced,  or  varied, 
the  deviation  discharges  the  policy.    This  is  what 
Buller,  J.  refers  to  when  he  speaks  of  "  deviation 
as  it  is  generally  used,"  and  the  case  now  before 
us  is  a  familiar    illustration    of    deviations    of 
this  kind,  which  discharges  the  policy ;  for  it  is 
well   settled   that    the   exposure    of   the    goods 
in  a  greater  degree  to  the  perils  of  the  sea,  by 
stowing  them  upon  the  deck,  is  an  enhancement 
of  the  risk  which  discharges  the  underwriter, 
unless  he  is  notified  of  it  before  the  risk,  or  it  is 
provided  for  in  the  policy,  or  the  article  is  one 
that  is  generally  so  carried,  or  mast  be  from  its 
character:    Lennox  v.   United    States    Insurance 
Company,  3    Johns.    Ch.  178;    Taunton   Copper 
Company  v.  Merchants*  Insurance    Company,  22 
Pick.  108 ;  Smith  v.  Mississippi  Fire  and  Marine 
Insurance  Company,  11  La.  142 ;  Brooks  v.  The 
Oriental  Insurance  Company,  7  Pick.  259  ;  Blackeit 
V.  The  Royal  Exchange  Assurance   Company,  2 
Cromp.  &  Jer.  250 ;  Crechy  v.  Holly,  14  Wend.  25 ; 
Phillips  on  Insurance,  ss.  460  and  985.)    Now  the 
stowing  of  the  cotton  upon  deck  by  the  master  of 
the  Victoria,  would  not  within  Ballar,  J.'s  dis- 
tinction, be  barratry,  unless  it  was  done  by  him  for 
some  fraudulent  purpose  of  his  own,  and  of  this 
there  is  no  pretence,  nor  anything  at  least  in  the 
evidence  that  would  warrant  ns  in  assuming  it. 
In  Moss  V.  Byron  (6  T.  R.  379),  cruising  by  the 
master  of  an  armed  merchantman  for  prizes  con- 
trary to  the  orders  of  his  owner,  was  held  to  be 
barratry  for  the  reason  that,  if  any  loss  or  acci- 
dent had  happened  to  the  ship  during  that  time, 
the  owners    would    have    been    liable    to    the 
freighters.    It  is  not,  however,  a  very  satisfactory 
case,  nor  very  well  reasoned.     A  much  more  im- 
portant one  is  Phyn  v.  The  Royal  Exchange  Assur- 
ance  Company  (7  T.  R.  505),  for  there  the  entire 
Bench,  Lord    Kenvon   and  Ashurst,  Gorse,  and 
Lawrence,  JJ.,  held,  that  there  must  be  fraud  to 
constitute  barratry.    Each  judge  expressed  him- 
self to  that  effect,  and  the  point  may  be  said^  to 
have  been  directly  involved,  for  it  was  a  deviation 
from  the  vessel's  course,  either  from  ignorance, 
negligence,  or  other  cause,  which  led  to  her  cap- 
ture, and  Lord  Kenyon  told  the  jury,  that  it  could 
not  be  barratry  without  a  fraudulent  purpose  in 
the  captain  at  the  time,  and  he  left  that  question, 
the  existence  or  not  of  a  fraudulent  purpose,  to 
the  jury,  who  found  that  the  deviation  was  owing 
to  ignorance  or  something  else,  but  that  it  was 
not  fraudulent;   and  the  court  unanimously  re- 
fused to  disturb  the  verdict.     Lord  Ellenborough, 
in  the  case  already  cited  (Earle  v.  Rowcroft,  8  East- 
126),  gave  as  the  result  of  the  preceding  cases,  and 
what  he  evidently  meant  to  be  a  definition,  '*  that  a 
fraudulent  breach  of  duty  by  the  master  in  respect 
to  the  owners,  or  a  breach  of  duty  in  respect  to  his 
owners  with  a  criminal  intent  or  ex  mcdeficio,  is 
barratry,"  and  in  a  subsequent  case  said,  *'  that 
the    term   was   large    enough   to  include  every 
species  of  fraud  or  malus  dolus  committed  by  the 
master:"  (Boehm  v.  Comhe,  2  M.  &  Selw.  172.) 
While  in  Todd  v.  Ritchie  (Stark,  240).  in  which  the 
vessel  having  sprung  a  leak,  put  into  the  Bay  of 
Oospie,  where  the  master,  before  any  survey  had  t 
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taken  place,  broke  up  her  ceiling  and  howe  with 
crowbars,  by  which  the  ship  was  mnch  injared 
and  weakened — an  act  relied  upon  as  having  been 
done  to  procure  the  condemnation  of  the  vessel, 
and  therefore  amounting  to  barratry.  Lord  Ellen- 
borough  said :  "  In  order  to  constitute  barratry, 
which  is  a  crime,  the  captain  must  be  proved  to 
have  acted  against  his  better  judgment,"  and 
added  "as  the  case  stands  there  is  a  whole  ocean 
between  you  and  barratry."  This,  however,  was 
a  Nisi  Prius  case.  The  facts  are  not  very  fully 
reported,  and,  without  knowing  how  the  case  stood 
upon  the  evidence,  it  is  not  possible  to  know  the 
exact  reasons  upon  which  he  relied  for  nonsuiting 
tbe  plaintiff.  This  discrimination  is  the  more 
necessary,  as  there  are  two  other  cases  decided 
by  this  eminent  judge  which  can  scarcely  be 
reconciled  with  this  case  in  Starkie.  In  Hey* 
man  v.  Parish  (2  Camp.  140),  the  captain,  con- 
trary to  his  orders,  sailed  in  a  foul  wind  having 
before  refused  to  sail  when  the  wind  was  fair.  Ito 
disobeyed  the  instructions  of  the  pilot,  and  an 
anchor  having  been  got  out,  to  prevent  the  ship 
from  going  on  shore  ne  cut  the  cable  and  allowed 
tbe  vessel  to  drift  upon  the  rocks.  Lord  Ellen- 
borough  said,  "  that,  upon  this  evidence,  it  was  a 
clear  case  of  bai^try,"  and  Parke,  for  the  defen- 
dant, having  suggested  that  there  did  not  appear 
to  be  any  fraud.  Lord  Ellenborough  replied  that 
that  was  not  necessary ;  that  it  Im  been  decided 
that  a  gross  malversation  by  the  captain  in  his 
office  is  barratrous.  In  the  other  case  (Pipon  v. 
Cole,  1  Camp.  434),  the  vessel  was  seized  in  con- 
sequence of  the  mariners  smuggling  goods  on 
board ;  and  although  this  was  done  without  the 
knowledge  of  the  master.  Lord  Ellenborongh  held 
that  it  was  a  clear  case  of  gross  negligence  on  his 
part ;  that  it  was  his  duty  to  have  prevented  the 
repeated  acts  of  smuggling  by  the  seamen ;  that, 
by  neglecting  to  do  so,  he  nad  allowed  the  risk  to 
be  materially  enhanced, .  and,  by  doing  so,  had 
discharged  the  underwriters.  This  case  would 
seem  to  have  given  rise  to  the  impression  that,  if 
the  loss  arises  through  an  act  of  gross  negligence 
on  the  part  of  the  captain,  it  is  barratry  :  {The 
Patapsco  Insurance  Company  v.  Coulter,  3  Pet. 
U.  S.  234 ;  Lawlon  v.  The  Sun  MuiuaL  Insurance 
Company t  2  Gush.  500 ;  Park  on  Insurance,  84, 
2  Am.  edit.),  and  as  the  correctness  of  this  will  be 
hereafter  considered,  it  may  be  well  here  to  dis- 
tingnish  precisely  what  was  decided  in  this  case 
which  was  this  :  that  a  master  of  a  vessel  cannot 
recover  the  insurance  under  a  policy  containing  a 
barratry  clause,  where  the  loss  arose  through 
barratrous  acts  of  the  mariners,  which  might 
have  been  prevented  by  a  proper  exercise  of 
vigilance  on  his  part.  It  will  not  be  necessarv 
to  follow  consecutively  the  succeeding  Englidh 
cases,  for  they  all  conform  substantially  to  the 
exposition  of  barratry  given  in  the  decisions  that 
have  been  examined.  The  last  of  these,  however, 
is  a  very  important  one  (GriU  v  Cfeneral  Iron 
Screw  CoUier  Company,  2  Mar.  Law  Gas.  0.  S. 
362 ;  3  Id.  77 ;  Bng.  L.  Rep.  1  G.  P.  600 ;  in 
error,  3  Id.  476 ;  14  L.  T.  Rep.  N.  S.  711 ;  18  L.  T. 
Rep.  N.  S.  485),  for  there  a  col'ision  arose  from 
the  steersman  of  a  vessel  starboarding  the  helm, 
contrary  to  the  regulations  of  the  Merchant  Ship- 
ping Act  (17  &  18  Vict.  0.  104),  although  the 
statute  declared  that  if  any  damage  should  arise 
from  the  non-observance  of  the  regulations,  it 
should  "  be  deemed  to  have  been  occasioned  by  the 


wilful  default  of  the  person  in  charge  of  the  deck 
of  the  ship,"  the  court  held  that  this  was  not  a  loss 
arising  from  barratry.  That  it  did  not  appear 
what  was  the  extent  of  the  default  in  improperly 
starboarding  the  helm,  which  may  have  been  any- 
thing from  simple  negligence  to  actual  malfea- 
sance ;  that  there  was  therefore  no  proof  of  barra* 
try  but  for  the  statute,  and  that  the  statute  was 
not  passed  to  decide  such  questions,  but  merely  to 
regulate  ships  and  the  x^l^ts  of  shipowners, 
as  between  themselves.  This  case  may  be  re- 
garded as  distinctly  excluding  from  barratry  what 
the  law  denominates  negligence,  for  the  judge,  ac 
the  trial,  lefl  it  to  the  jury  to  say  whether  the 
collision  which  caused  the  loss  of  the  goods  was 
occasioned  by  the  negligence  of  the  defendant's 
crew,  and  che  jury  found  specially  that  there  was 
negligence  on  the  part  of  the  defendant's  vessel. 
As  barratry  was  among  the  excepted  perils  in  tbe 
bill  of  lading,  the  defendants  insisted  that  it 
was  error  in  the  judge  not  to  distinguish  in 
this  case  between  ordinary  and  gross  negligence,, 
upon  the  assumption,  as  I  infer,  that  if  the 
collision  arose  from  jj^oss  negligence  it  was 
barratry,  a  loss  for  which  the  defendants  were 
not  answerable.  But  tbe  court  refused  to  disturb 
the  verdict  upon  any  such  ground,  holding  that 
gross  in  connection  with  negligence  was  a  mere 
word  of  description  and  not  a  definition,'  and  that  no 
meaning  could  be  attached  to  it  in  connection  with 
the  case  before  the  court.  Lloyd  against  the  same 
defendants  (3  H.  &  Golt.  284),  was  a  case  arising 
also  out  of  the  same  collision,  which  ^came  before 
the  Gourt  of  Exchequer  upon  the  pleadings.  Tbe 
averment  in  the  declaration  there  was  tbat  the 
collision  and  consequent  injury  was  caused  by  and 
through  the  gross  carelessness,  negligence,  mis* 
management,  and  improper  conduct  of  the  defen* 
dants,  their  servants  and  mariners ;  an  avermeni 
upon  which  the  defendants  replied,  as  showing  that 
the  loss  was  within  the  excepted  perils,  one  of 
which  was  "  barratry  of  masters  or  mariners ;  " 
but  the  court  held  in  effect,  that  it  was  an  aver- 
ment of  a  loss  by  negligence  and  not  by  barratry. 
Bramwell,  J.  distinguishing  that  there  might  be 
wilful  negligence  and  yet  not  barratrous:  that 
barratry  implies  a  secret  and  fraudulent  act  against 
which  the  shipower  cannot  guard  ;  whereas 
negligence  may  be  prevented  by  employing  a  skill- 
ful master  and  proper  mariners.  The  cases  in  our 
own  State  are  to  the  same  effect.  In  Orimm  ▼. 
The  Phcanix  Insurance  Company  (13  Johns.  451). 
the  vessel  being,  as  the  case  now  before  us,  fully 
laden,  thirty-six  kegs  of  gunpowder  were  stowed 
in  the  cabin,  close  up  to  &e  companion  way,  the 
plank  of  which  toward  the  binnacle  being  but  half 
an  inch  thick,  and  the  plank  of  the  binnacle  but  aa 
inch  thick.  Tbe  candle  in  the  binnade,  having 
burnt  down  to  the  socket  on  a  stormy  night,  and 
the  socket  being  too  hot  to  put  another  candle  in 
it  immediately,  a  seaman,  as  it  was  blowing  hard 
at  the  time,  stuck  the  candle  temporarily  against 
the  side  of  the  binnacle,  which,  within  twenty 
minutes,  set  the  binnacle  on  fire,  and  before  the 
fire  could  be  extinguished,  the  vessel  blew  np, 
killing  every  one  on  ooard,  except  one  passengeor. 
Here  there  was  negligence  on  the  part  of  the 
master  in  stowing  the  gunpowder  close  up  to  the 
companion  way  adjoining  the  binnacle,  where  a 
lighted  candle  was  kept  constantly  throughoat  the 
nigbt,  and  gross  carelessness  in  the  seaman,  whose 
act  was  the  proximate  cause  of  the  destruotioii  of 
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the  yessel.    The  negligeDce  of  the  master  in  that 
case  was  of  the  same  geoeral  character  as  the 
nep^ligence  of  the  master  in  this.    It  was  an  act  of 
improper  stowage,  and  was,  like  the  negligence  in 
this  case,  the  remote,  though  not  the  direct,  caase 
oftheloss ;  the  direct  canse  here  being  the  jettison, 
and  there  the  fire.     Barratry  was  one  of  the 
perils  iasnred  against,  and  it  was  claimed  that 
the  negligence  there  established,  as  it  is  claimed 
that  the  negligence  here  establishes,  a  loss  by 
barratry.    Indeed,  that  case  was  even  stronger 
than  this,  for  there  the  negligence  of  the  mariner 
co-operated  with  the  previons  negligence  of  the 
captain    in   brioging   abont    the  loss.    Bat  the 
court  said  that  it  was  "  impossible  to  consider  the 
negligence  by  which  the  lobs  was  occasioned  as 
amounting  to  barratry  ;*'  that  it  was  "  well  settled 
that  an  act  to  be  barratrous  must  be  done  with  a 
frandulent  intent  or  em  maleficio.    In  The  Ameru 
'Can  Ineurance  Oompawy  v.  Bryan  (26  Wend.  678), 
Senator  Yerplanck  said,  that  barratry  must  mean 
and  include  all  fraud,  knavery,  breach  of  trust, 
or  other  criminal  conduct  of  the  master  or  roari- 
Jiers,  whereby    the   owner  or  freighter   suffers 
loss  or  the  subject  insured  is  destroyed;"  and 
Chancellor  Kent,  in  his  Commentaries,  defines  it, 
to  the  same  effect,  but  more  precisely,  as  meaning 
"frandulent  conduct  on  the  part  of  the  master,  in 
his  character  as  master,  or  of  the  mariners,  to  the 
injury  of  the  owner,  and  without  his  consent,  and 
includes  every  breach  of  trust  committed  with 
dishonest  views  :*'  (3  Kent's  Com.  4th  edit.  305). 
It  is  clearly  deduoible  from  these  cases  that  a  loss 
arising  from  what  in  law  is  denominated  negli- 
gence, is  not  barratry.    But  Johnson,  J.  declared, 
in  The  Pafapeeo  Insurance  Company  v.  Cotdter  (3 
PeL    U.   S.    234),  that  negligence    itself,  when 
gross,  is  evidence  of  barratry.    Park,  in  his  work 
on  insurance,  says  that  any  act  of  the  master 
or  mariners,  which  is  crossly  negligent,  tending  to 
their  own  benefit  to  the  prejudice  of  the  owner  of 
the  ship,  and  without  their  consent  and  privity,  is 
barratry :  (Park  on  Insurance,  2od  Am.  edit.  84) 
Show,  C.J.  says,  in  Lawton  v.  The  MuiuaX  In" 
'Surattce  Company  (2  Cush.  500),  that  the  act  must 
be  wilful,  and  not  caused  by  negligence,  unless  the 
negligence  be  so  gross  as  to  amount  to  fraud,  and 
Phillips  includes  in    the  general    definition  of 
barratry  very  gross  and  culpable  negligence  in 
the  master  or  mariners,  contrary  to  their  duty  to 
the  owners,  and  that  might  be  prejudicial  to  him 
or  to  others  icterested  in  the  voyage  or  adventure 
(l  Phillips  on  Insurance,  1062).    This  had  led  to 
m   renewed    misapprehension    of    barratry,    by 
coupling  negligence  with  it.    The  effect  of  re- 
ferring to  or  using  the  term  "  gross  negligence  " 
is  to  mislead ;  for  in  the  science  of  the  law  there  is 
no  such  thing  as  degrees  of  negligence.    There 
may  be  degrees  of  care,  as  more  care  is  required 
in  certain  ca^es  than  in  others,  and  it  has  become 
the  habit  to  distinguish  between  slight,  ordinary, 
and  great  care ;  but,  whatever  may  be  the  degree 
or  amount  of  care  demanded  in  the  particular 
instance,  it  is  the  neglect  to  bestow  it  which  is 
expressed  in  the  law  by  the  word  "  negligence." 
The  legal  meaning  by  negligence  has,  in  a  re- 
cent   elementary    work,    been   comprehensively 
and  very  accurately  defined,  as  including  every 
brea<}h  of  trust  not  clearly  intentional,  as  sig- 
nif^ng  the  want   of    care,    caution,    attention, 
dihgence   or  discretion   in   having  no  positive 
intention  to  injure ;  consisting  either  in  tne  care* 


less  performance  of  obligations  assumed  by  con 
tract,  or  the  neglect  of  those  which  are  imposed  by 
law :  (Shearman  and  Bedfield  on  Negligence, 
cap.  1.)  And  barratry,  as  has  been  shown,  means 
much  more  than  this.  As  a  marine  term  it  means 
an  intentional  injury  to  the  vessel  or  to  the  cargo ; 
or  some  unlawful,  fraudulent,  or  criminal  act, 
whereby,  or  in  the  prosecution  of  which,  loss  or 
injuiy  arises  to  the  owners  of  the  vessel,  or  of  the 
cargo,  or  to  the  insurers,  and  does  not  embrace 
what  in  the  law  is  denominated  negligence.  So 
far,  therefore,  as  the  plaintiffs  seek  to  recover  under 
the  policy  for  a  loss  arising  from  barratry,  this 
action  cannot  be  maintained.  It  is  now  settled  in 
the  law  of  insurance  that  if  the  proximate  cause  of 
the  loss  was  the  peril  insured  against,  and  the 
remote  cause  was  some  act  of  negligence  on  the 
part  of  the  roaster  or  the  mariners,  the  under- 
writers are  liable,  as  where  fire  is  one  of  the  perils 
•insured  against,  and  the  fire  which  produced  the 
loss  IS  attributable  to  an  act  of  negligence  in  the 
master  or  any  of  the  crew :  (See  the  cases  collected 
in  Phillips  on  Insurance,  sect.  1096.)  Here  the 
proximate  cause  was  the  jettison,  and  the  remote 
one  the  negligence  of  the  master  in  stowing  the 
cotton  upon  deck,  and  a  loss  by  jettison  was  one 
of  the  perils  insured  against.  But  I  do  not  under- 
stand that  this  rule  applies  where  there  has  been 
a  deviation  or  departure,  producing  a  change  of 
risk  so  material  as  to  discharge  the  underwriters 
from  the  policy,  or  where  they  insure  goods  upon 
a  dear  bill  of  lading,  there  is  an  implied  warranty 
that  the  goods  are  or  will  be  stowed  in  the  usual 
and  ordinary  manner,  which  is  in  the  vessers 
hold,  and  if  this  is  not  done,  but  the  goods  are 
carried  on  deck,  except  in  a  case  where  that  is 
justifiable,  the  policy  never  attaches,  for  the  reason 
that  it  is  a  greater  risk  than  the  underwriter  agreed 
to  take  :  (1  Phillips  on  Insurance,  sects.  460,  686, 
704;  1  Arnould  on  Insurance,  213,  Am.  ed.;  Lennoaj 
V.  The  U.  8.  Ins,  Co,,  3  Johns.  Ch.  178 ;  Smith  v. 
Wright,  1  Car.  44 ;  Wolcott  v.  Eagle  Ins,  Co,,  4i 
Pick  429.)  Goods  carried  upon  deck  are  not 
within  the  protection  of  the  policy,  nor  can  there 
be  any  claim  for  contribution  upon  a  general 
average,  if  they  are  jettisoned,  except  in  the  cases 
where  they  are  generally  or  must  necessarily  be  so 
carried  ;  or  where  it  is  done  with  the  knowledge 
and  implied  consent  of  the  underwriter  (Phillips 
id.,  can.  15,  sect.  2),  which  was  not  the  case  here. 
The  plaintiffs  therefore  have  no  cause  of  action 
against  the  underwriters  upon  the  policy.  The 
only  remedy  is  an  action  against  the  master  or  his 
principal  for  the  damages  sustained  through  the 
^®gl>ffoQoe  of  the  muster  in  carrying  th«^  cotton 
upon  deck.  The  verdict  should  be  set  aside  and  a 
new  trial  ordered. 


SOUSE  OF  LOBDS. 

Reported  hj  Douglas  Kinostokd,  Esq.,  Barxieter^itJAw. 

June  29  and  30, 1871 ;  Feb.  15,  and  JpHl  30. 1872. 

(Present;  Lord  Chelmsford,  Lord  Westbury, 

and  Lord  Coloxsay.) 

Ireland  and  others  v.  Livingston. 

Principal  and  agent — Ambiguous  instructions — 
Less  quantity  than  that  ordered  by  principal 
purchased  and  skipped  by  agent — Construction. 

The  d^-fendant,  a  merchant  in  Liverpool,  wrote  to 
the  plaintiffs,  commission  agents  at  Mauritius, 
directing  them  to  purchase  for  and  ship  to  him,  ^ 
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600  tone  of  sugar,  at  a  certain  Ivmit  to  cover  cost, 
freight,  and  insurance.  The  letter  also  contained 
this  clause:  "  bOtons  more  or  less  no  moment  if  it 
enables  you  to  get  a  suitable  vesseV  The  plain' 
tiffs  used  all  diligence,  but  from  the  circumstances 
of  the  trade  in  Mauritius  were  unable  to  procure 
more  than  400  tons,  without  exceeding  the  limit 
fixed  by  the  defendant.  The  plaintiffs  having 
bought  and  shipped  this  quantity,  the  defendant 
refused  fo  accept  the  sugar  on  the  ground  that  the 
plaintiffs  had  not  followed  the  instructions  given 
to  them : 
Held  (reversing  the  judgment  of  the  Court  of 
Exchequer  Chamber),  that  the  defendant  was 
bound  to  accept  the  cargo;  for  that,  whatever, 
might  be  the  proper  construction  of  the  terms  of 
the  defendants  letter,  the  plaintiffs,  having  bond 
fide  adopted  a  construction  of  which  the  document 
was  fairly  capable,  were  not  to  be  held  responsible 
for  the  loss  arising  out  of  the  transaction.  . 

Error  from  a  judgment  of  the  Coart  of  Exoheqaer 
Chamber,  upoa  a  special  case  stated  for  the 
opioion  of  that  court. 

The  material  facts  were  as  follows : — 

The  plaintiffs  were  commission  agents  in  the 
Manritms ;  the  defendant  was  a  mercfaAnt  at  Liver- 
pool. 

In  Jaly  1864,  the  defendant  sent  to  the  plain- 
tiffs the  following  letter : 

Liverpool.  July  25, 1864. 

Dear  Sir, — My  opinion  ia  that  shonld  the  beet  crop 
prove  less  than  nsoal,  there  may  be  a  good  cbanoe  of 
some  hing  being  made  by  importing  oane  sngar  at  about 
the  limit  I  am  going  to  give  yon  as  a  maximum,  say 
269.  9(i.  for  Nob.  10  to  12,  and  you  may  ship  me  500  tons 
to  cover  coat,  freight^  and  insurance ;  fifty  tons  more  or 
loss  of  no  moment  if  it  enables  you  to  get  a  suitable 
vessel.  Ton  will  please  provide  insurance  and  draw 
upon  me  for  costs  tiiereof,  as  customary,  attaching 
documents,  and  I  engage  to  give  same  due  protection  on 
presentation.  I  should  prefer  the  option  of  sending 
vessel  to  London,  Liverpool,  or  the  Clyde,  but  if  that 
is  not  oompassable,  you  may  ship  to  either  Liverpool  or 
London. 

Afler  the  above  letter  had  been  written,  Mr. 
Maitland,  the  plaintiffs'  agent  at  Liverpool,  called 
at  defendant's  office,  and,  having  been  shown  a 
copy  of  the  letter,  suggested,  though  without  in- 
stroctions  from  the  plaintifTto  do  so,  that  it  would 
be  prudent  for  the  defendant  to  send  the  following 
telegram  to  Mr.  Ireland  :-^ 

In  writing  to  Mauritius,  say  Mr.  Livingston's  insur- 
ance is  to  be  done  with  average,  and,  if  possible,  the  ship 
to  call  for  orders  for  a  good  port  in  the  United  King- 
dom. 

The  defendant  accordingly  sent  this  telegram, 
which  was  forwarded  by  Mr.  Ireland  to  the  plain- 
tiffs at  Mauritius. 

On  6th  Sept.  1864,  theplamtiffs  wrote  to  the 
defendant  as  follows  :— 

We  are  in  receipt  of  your  esteemed  favour  of  July  25, 
and  take  due  note  that  in  th  hope  of  some  good  being 
done  by  importing  sugar,  you  authorise  us  to  purchase 
and  ship  on  your  account  a  cargo  of  about  500  tons,  pro- 
vided we  can  obtain  Nos.  10  to  12  D.S.,  at  a  cost  of  not 
exceeding  26«.  9d.  per  cwt.,  free  on  board,  including  costs, 
freight,  and  insurance ;  and  your  remarks  re^farding  the 
destination  of  the  vessel  have  also  our  attention,  &o. 

When  the  letter  of  25th  July  reached  the  plain- 
tiffs at  Mauritius  the  price  of  sugar  and  rate  of 
freight  were  too  high  to  admit  of  the  plaintiffs 
purchasing  and  shipping  at  the  limit  prescribed  by 
the  defendant  in  his  letter.  In  the  course  of  Sep- 
tember the  plaintiffs  obtained  an  offer  of  freight  at 
21.  lOtf.  per  ton  by  the  ship  lima,  that  freight  being 


lower  in  oonsequence  of  the  ship's  agents  being 
anxious  to  complete  her  cargo  and  despatch  her,  aa 
her  time  charter  had  not  much  longer  to  run. 
The  plaintiffs  then  succeeded  in  purchasing  from 
several  brokers,  in  fourteen  distmct  lots,  nearly 
400  tons  of  sugar,  of  the  specified  quality,  and 
shipped  that  quantity  in  the  lima  by  Sept.  27. 
The  plaintiffs,  though  using  all  due  diligence,  wer& 
unable  to  obtain  any  more  sugar  of  the  specified 
quality,  except  at  a  price  which  would  have  ex- 
ceeded the  defendant's  limit. 

On  Occ.  26  the  plaintiffs  received  from  the  de- 
fendant a  letter,  dated  Sept.  24,  in  which  was  this 
passage  :— 

It  escaped  me  to  write  to  you  in  August,  but  I  aa 
hoping  that  the  tenor  of  my  letter  in  giving  you  limits 
will  have  prevented  your  acting  for  me  until  I  hav» 
further  written  to  you,  i.e.,  conjecturing  that  your 
advices  from  oUier  correspondents  would  supply  the  in- 
formation as  to  a  fuller  supply  of  beet.  The  large  receipt 
from  Cuba,  &c.,  has  completely  upset  our  prices  for 
sugar,  and  it  is  difficult  to  form  any  opinion  aa  to  th» 
future  of  the  article.  I  would  prefer  for  the  present  to 
do  nothing,  and  am  satisfied  that  low  rates  must  rule  for 

some  time I  will  write  to  you  further  by  the 

French  steamer,  on  Oct.  Y ;  but  I  fear  your  prices  are  not 
likely  to  tall  to  a  point  commensurate  with  our  probable 
rates." 

Thb  letter  did  not,  of  course,  arrive  till  after  th» 
lima  had  sailed. 

The  plaintiffs  duly  insured  the  sugar,  and  th» 
cost  price,  together  with  other  expenses,  amounted 
to  94682.  Il8. ;  for  this  sum  the  plaintiffs  drew  a 
bill  on  the  defendant,  and  remitted  it  to  him,  with 
the  usual  shipping  documents,  in  letters  of  Sept. 
20  and  30. 

The  bill  became  due  in  Feb.  1865,  but  the  defen- 
dant refused  to  pay  it,  and  to  accept  the  sugar,  on 
the  ground  thai  the  sugar  was  not  bought  in 
accordance  with  his  instructions,  the  quantity 
being  less  than  he  had  directed,  viz.,  400  tons 
inst^td  of  500  tons. 

The  sugar  was  then  sold,  the  sale  realizing 
7065^  7s.  M.,  after  deducting  expenses  of  the  sale. 

This  action  was  then  brought  for  the  difference 
between  this  amount  and  that  of  the  bill. 

To  the  pleas,  alleging  that  the  instructions  of 
the  defendant  wer«  not  followed  by  the  plaintiff,, 
the  plaintiffs  demurred,  and  on  these  demurrers 
the  Court  of  Queen's  Bench  gaye  judgment  in 
favour  of  the  plaintiffs  :  (15  L.  -  T.  Bep.  N.S.  206  ; 
39  L.  J.  50,  Q.B.) 

On  bhe  trial  of  the  issues  before  Cookburn,  G.J. 
the  verdict  was  entered  for  the  plaintiffs,  subject 
to  the  opinion  of  the  court  on  a  case  stated ;  and 
in  Nov.  1869  judgment  was  given  for  the  plaintiffs. 

The  Oouro  of  Exchequer  Chamber,  however, 
reversed  this  judgment  (Kelly,  C.B.  Martin  and 
Channell,  B.B.  and  Keating,  J.;  Smith  J.  and 
Cleasby,  B.  dissentientibus) :  (L.  Rep.  5  Q.B.  516  ; 
30  L.  J.  282  Q.  B.) 

Thereupon  the  present  appeal  was  brought. 

The  following  judges  were  present  at  the 
hearing :  Martin,  B.  Byles,  Blackburn,  Smith,  and 
Hannen,  JJ.  and  Cleasby,  B. 

Giffard,  Q.C.  and  Raymond,  for  plaintiffs  in 
error. 

Sir  /.  B.  Kerslahe,  Q.C.,  Butt,  Q.C.,  and  Cramp- 
ton,  for  defendant  in  error. 

The  following  cases  were  cited : — 
Kreuger  t.  Blanch,  23  L.  T.  Bep.N.  S.  128 ;  L.  Bep. 
5  Ex.  179  :  3  Mar.  Law  Cas.  O.  S.  470 ; 


Feise  v.  Tfray,  3  East, 

Trueman  v.  Loder,  11  A.  A;  E.  589 
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BelUngham  t.  Freer,  1  Moo.  P.  G.  338 ; 
Johneton  r,  Kershaw,  15  L.  T.  Bep.  N.  S.  485;  L.  Bep. 
2  Ex.  82. 

The  following  question  was  proposed  to  the 
judges :  Whether  judgmeDt  ought  to  be  entered 
for  the  plaintiffs  or  the  defendant  in  error  P 

Feb.  15. — Gleasbt,  B.— My  Lords,  the  qaestion 
put  to  the  judges  in  this  case  is,  whether  judg- 
ment onght  to  be  given  for  the  plaintiffs  or  for  the 
defendant ;  and  I  answer  it  by  saying  that  in  my 
hnmble  opinion  the  plaintiffs  are  entitled  to  judg- 
ment. I  hare  already  expressed  my  opinion  to 
that  effect  when  the  jadflfment  in  this  case  was 
given  in  the  Exchequer  Ghamber.  Upon  further 
oonsideration  I  adhere  to  the  judgment  and  reasons 
then  giyen,  and  I  am  unwilling  to  occupy  un- 
necessarily the  time  of  your  Lordships  by  repeat- 
ing what  is  there  expressed.  It  may  be  summed 
up  in  a  few  words.  The  answer  to  the  question 
put  depends  upon  the  proper  construction  of  two 
letters  (the   25th  July  1864,  from  defendant  to 

Slaintiffs,  and  6th  Sept.  1864,  from  plaintiffs  to 
efendant),  with  an  addition  to  the  first  contained 
in  a  telegram.  The  second  letter  is  only  an 
aoceptanoe  of  the  instructions  contained  in  the 
first,  and  the  last  sentence  in  the  first  letter  gives 
%  decisive  key  to  its  proper  construction.  It  is  in 
these  words :  "  I  should  prefer  the  option  of 
sending  vessel  to  London,  Liverpool,  or  the  Clyde, 
but  if  that  is  not  compassable  you  may  ship  to 
either  Liverpool  or  London."  There  are  two 
events  contemplated,  because  there  is  a  preference. 
The  preference  is  given  to  having  a  vessel  at  the 
disposal  of  the  defendant  as  regards  its  destination. 
This  involves  necessarily  that  the  w^ole  cargo 
should  belong  to  the  defendant.  He  could  not 
give  a  destination  to  a  vessel  containing  cargo  of 
other  persons.  The  other  alternative  is  shipping 
to  one  of  two  designated  ports,  London  or  Liver- 
pool ;  and  this  can  be  as  well  done  whether  what 
is  shipped  is  part  of  a  cargo  or  a  full  cargo.  As 
the  first  alternative  of  engagincr  a  vessel  to  call 
for  orders  could  not  be  had,  the  other  alternative 
only  remains,  viz.,  to  procure  and  ship  500  tons 
(fifty  tons,  more  or  less)  to  London  or  Liverpool. 
And  the  question  raised  is,  whether,  though  the 
defendant's  carg^  need  not  occupy  the  whole  ship, 
it  is  not  essential  that  it  should  form  one  shipment 
on  board  one  ship.  Independently  of  any  oon- 
sideration founded  upon  the  customary  and 
neoesMury  mode  of  executing  such  an  order  at  the 
Mauritius,  it  would  be  a  reasonable  con- 
struction of  the  instructions  to  say  that 
if  a  vessel  bound  for  one  of  the  designated 
ports  was  ready  to  take  400  tons  at  an  easy  freight 
It  would  be  right  for  the  agent  and  his  duty  to 
take  the  opportunity  afford^  of  acting  upon  the 
order;  for  tne  plaintiffs  at  that  time  had  by  this 
letter  of  6th  Sept.  accepted  the  employment 
of  the  defendant  for  the  usual  commission  and 
reward,  and  were  his  agents,  and  bound  to  use  due 
and  reasonable  care  and  diligence  as  such.  It  was 
not  a  mere  contract  between  vendor  and  vendee 
(like  the  case  of  Kreuger  v.  Blanck,  which  will  be 
shortly  noticed),  although  after  the  goods  were 
shippeid  a  relation  like  tl^t  ol  vendor  and  vendee 
might  arise.  But  when  an  order  of  this  descrip- 
tion is  given  to  be  executed  at  the  Mauritius  (not 
an  order  of  an  unusual  nature,  but,  as  appears 
from  the  case,  a  customary  one),  it  seems  to  me 
it  would  be  unreasonable  in  dealing  with  the  con- 
doot  of  the  agent  to  exclude  from  oonsideration 


the  usual  and  customary  mode  of  executing  such 
orders.  And  one  statement  appears  to  be  con- 
clusive of  the  case.  For  it  is  found  as  a  fact  that» 
supposing  the  instructions  not  to  be  limited  to  the 
engagement  of  an  entire  ship  to  call  for  orders, 
the  plaintiffs  in  shipping  the  892  tons  acted  in 
conformity  with  the  usage,  as  it  was,  I  submit, 
their  duty  to  do.  One  case  was  referred  to  in 
the  course  of  the  argument,  and  much  relied 
upon  by  the  learned  counsel  for  the  defendant : 
{Kreuger  v.  Blanek,  3  Mar.  Law  Gas.  O.  S.  470; 
L.  Rep.  5  Ex.  179;  23  L.  T.  Rep.  N.  S.  128). 
The  decision  in  that  ease  has  really  no  bearing 
upon  the  present,  for  the  following  reasons: 
First,  the  propriety  of  executing  the  ordei* 
by  more  than  one  shipment  (which  is  the  real 
qaestion  in  the  present  case)  was  never  under* 
consideration ;  secondly,  in  that  case  the  question 
did  not  arise  between  principal  and  agent.  The* 
plaintiffs  were  timber  merchants  at  Calmar  ini 
Sweden,  and  the  defendant  had  ordered  of  thenv 
a  certain  cargo  of  laths.  It  was  a  case  between, 
vendor  and  vendee ;  there  was  one  indivisible  con- 
tract for  a  certain  quantity,  which  the  vendee  was 
entitled  to  have  executed  before  he  could  be  called 
upon;  thirdly,  in  that  case  the  plaintiff  had 
shipped  a  cargo  much  larger  than  the  cargo 
ord^ed  by  the  defendant,  and  upon  the  defendant 
refusing  this  larger  cargo,  the  plaintiffs,  when  tho- 
vessel  arrived  at  the  port  of  discharge,  selected 
out  of  the  cargo  a  quantity  corresponding  with  the^ 
defendant's  order,  and  tendered  it  to  him.  There^ 
was  no  shipment  made  of  the  defendant's  order, 
and  the  defendant  thereby  lost  the  benefit  of  giving 
a  destination  to  the  vessel ;  for  the  charter  was  to- 
the  Penarth  Roads,  to  call  for  orders  in  the  Bristol 
Channel,  and  the  defendant  could  not  give  these 
orders  without  accepting  the  whole  cargo.  As 
this  case  has  no  bearing  upon  the  present,  I 
express  no  uncalled-for  opinion  as  to  the  correct- 
ness of  the  judgment.  In  my  humble  opinion  the 
plaintiffs  are  entitled  to  succeed,  and  the  judg- 
ment of  the  Queen's  Bench  to  that  effect  ought  to 
be  upheld. ' 

Blackbubv,  J. — ^My  Lords,  I  will,  with  your 
Lordships'  permission,  deliver  along  with  my  own 
the  answer  of  my  Brother  Hannen,  who  authorises 
me  to  say  he  agrees  in  the  reasons  I  am  about  to 
give  to  your  Lordships.  In  answer  to  your 
Lordships'  (]uestion,  I  have  to  say  that  in  my 
opinion  the  judgment  ought  to  be  entered  for  the 
plaintiffs.  The  question  depends  almost  entirely 
on  the  true  construction  of  the  letter  of  the  25th 
July  1864,  from  the  defendant  to  the  plaintiffs. 
In  that  letter,  as  set  out  in  the  pleadings  and 
case,  occurs  the  follovring  passage :  '*  The  limit  I 
am  going  to  give  you  as  a  maximum  one,  26/9  for 
numbers  10  to  12,  and  you  may  ship  say  500  tons, 
to  cover  cost,  freight,  and  insurance,  50  tons  more 
or  less,  of  no  moment,"  &o.  Probably  if  we  had 
access  to  the  original  we  should  find  that  this  is 
miscopied,  and  that  what  was  written  was :  **  The 
limit  1  am  going  to  give  you  as  a  maximum,  say 
26/9,  to  cover  cost,  freight,  and  insurance,  for  Noe. 
10  to  12,  and  you  may  ship  me  500  tons,  50  tons, 
more  or  less  of  no  moment,"  &c.  Perhaps  the 
words,  to  cover  costs,  freight,  and  insurance,"  were 
interlined  in  the  original,  and  the  copyist  has 
inserted  the  interlineation  in  the  wrong  place. 
At  all  events  the  letter  must  be  construed  as  if 
the  words  were  placed  as  I  have  suggested.  The 
terms  at  a  price, "  to  cover  oost,  freight,  and  in* 
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saranoe  payment  by  acceptance  on  receiving 
shipping  docamente,"  are  very  nsaal,  and  are 
perfectly  well  anderstood  in  practice.  The  invoice 
18  made  oat  debiting  the  consignee  with  the  agreed 
price  (or  the  aotnai  cost  and  commission,  with 
the  premiums  of  insarance^.  and  the  freight, 
as  the  case  may  be),  and  i^iving  him  credit, 
for  the  amount  of  the  freight  which  he  will 
have  to  pay  to  the  shipowner  on  actual  delivery, 
and  for  the  balance  a  draft  is  drawn  on  the  con- 
signee which  he  is  bound  to  accept  (if  the  shipment 
be  in  conformity  with  his  contract^  on  having 
handed  to  him  the  charter-party,  bill  of  lading, 
and  policy  of  insurance.  Should  the  ship  arrive 
with  the  goods  on  board  he  will  have  to  pay  the 
freight,  which  will  make  up  the  amount  which  he 
has  engaged  to  pay.  Should  the  goods  not  be 
delivered  in  consequence  of  a  peril  of  the  sea,  he  is 
not  called  on  to  pay  the  freight,  and  he  will 
recover  the  amount  of  his  interest  in  the  goods 
under  the  polioy.  If  the  non- delivery  is  in  conse- 
quence of  some  misconduct  on  the  part  of  the 
master  or  manners,  not  covered  by  the  policy,  he 
will  recover  it  from  the  shipowner.  In  substance, 
therefore,  the  consignee  pajs,  though  in  a  different 
manner,  the  same  price  as  if  the  goods  had  been 
bought  and  shipped  to  him  in  the  ordinary  way. 
If  the  consignor  is  a  person  who  has  contracted  to 
supply  the  guods  at  an  agreed  price^  to  cover  cost, 
freight,  and  insurance,  the  amount  inserted  in  the 
invoice  is  the  agreed  price,  and  no  commission  is 
charged.  In  such  a  case  it  is  obvious  that  if 
freigbt  is  high  the  consignor  gets  the  less  for  the 
goods  he  supplies,  if  freight  is  low  he  gets  the 
more.  But  inasmuch  as  he  has  contracted  to 
supply  the  goods  at  this  price  he  is  bound  to  do 
so,  though  owing  to  the  rise  in  prices  at  the  port 
of  shipment  making  him  pay  more  for  the  goods, 
or  of  freight  causing  him  to  receive  less  himself, 
because  the  shipowner  receives  more,  his  bargain 
may  turn  out  a  bad  one.  On  the  other  hand,  if 
owmg  to  the  fall  in  prices  in  the  port  of  shipment, 
or  of  freight,  the  bargain  is  a  good  one,  the  con- 
signee still  must  pay  the  full  agreed  price.  This 
results  from  the  contract  being  one  by  which  the 
one  party  binds  himself  absolutely  to  supply  the 
goods  in  a  vessel  such  as  is  stipulated  for,  at  a 
Used  price,  to  be  paid  for  in  the  customary  manner ; 
that  is,  part  by  acceptance  on  receipt  of  the  custo- 
mary documents,  and  part  by  paying  the  freight 
on  delivery,  and  the  other  party  binas  himself  to 
pay  that  fixed  price.  Each  party  there  takes  upon 
himself  the  risk  of  the  rise  or  fall  in  price,  and 
there  is  no  contract  of  agency  or  trust  between 
them,  and  therefore  no  commission  is  charged. 
But  it  is  also  very  common  for  the  consignor  to  be 
an  agent,  who  does  not  bind  himself  absolutely  to 
supply  the  goods,  but  merely  aooepts  an  order 
by  which  he  binds  himself  to  use  due  diligence  to 
fulfil  the  order.  In  that  case  he  is  bound  to  get 
the  goods  as  cheap  as  he  reasonably  can,  and  the 
sum  inserted  in  the  invoice  is  the  actual  cost  and 
charges  at  which  the  goods  are  procured  by  the 
conHignor,  with  the  addition  of  a  commission; 
and  tbe  naming  of  a  maximum  limit  shows  that 
the  order  is  of  that  nature.  It  would  be  a  positive 
fraud  if,  having  bought  the  goods  at  a  price  in- 
cluding all  charges  below  the  maximum  limit 
fixed  m  the  order,  he,  the  commission  merchant, 
were  instead  of  debiting  his  correspondent  with 
that  actual  (H)st  and  commission,  to  debit  him  with 
the  maximum  limit ;  nor  can  I  doubt  that  in  an 


action  brought  against  him  as  an  agent  for  not 
accounting  properly,  this  extra  sum  would  be  dis- 
allowed. The  contract  of  agency  is  precisely  the 
same  as  if  the  order  had  been  to  procure  goods  aA 
or  below  a  certain  price,  and  then  ship  them  to 
the  person  ordering  them,  the  freight  being  in 
no  ways  an  element  in  the  limit.  But  when,  as  in 
the  present  case,  the  limit  is  made  to  include  cost, 
freight,  and  insurance,  the  agent  must  take  care 
in  executing  the  order  that  the  aggregate  of  the 
sums  which  his  principal  will  have  to  pay  does  not* 
exceed  the  limit  prescribed  in  his  order ;  if  it  does 
the  principal  is  not  bound  to  take  the  goods.  If 
by  Que  exertions  he  can  execute  the  order  within 
those  limits  he  is  bound  to  do  so  as  cheaply  as  he  can, 
and  to  give  his  principal  the  benefit  of  that  cheap- 
ness. The  agent,  therefore,  ss  is  obvious,  does  not 
take  upon  himself  any  part  of  the  risk  or  profit 
which  may  arise  from  the  rise  and  fall  of  prices* 
and  is  entitled  to  charge  commission  because  there 
is  a  contract  of  agency.  I  should  apologise  for 
stating  so  precisely  what  your  Lordships  doubtless 
know  already,  if  it  were  not  that  I  think  one  of  the 
learned  judges  in  the  court  below  has  fallen  into  a 
fallacy  from  not  recollecting  what  I  am  sure  he  well 
knew.  It  is  quite  true  that  the  agent  who  in  thus  exe- 
cuting an  order  ships  goods  to  his  principal  is  in 
contemplation  of  law  a  vendor  to  him.  The  persons 
who  supply  goods  to  a  commission  merchant  sell 
them  to  him  and  not  to  his  unknown  foreign  cor- 
respondent, and  the  commission  merchant  has  no 
authority  to  pledge  the  credit  of  his  correspondent 
for  them.  There  is  no  more  privity  between  the 
person  supplying  the  goods  to  the  commission 
agent  and  the  foreign  correspondent  than  there  is 
between  the  brickmaker  who  supplies  bricks  to  « 
person  building  a  house,  and  the  owner  of  that 
house.  The  property  in  the  bricks  passes  from 
the  brickmaker  to  tbe  builder,  and  when  they  are 
built  into  the  waU,  to  tbe  owner  of  that  wall ;  and 
just  so  does  the  property  io  the  goods  pass  from 
the  country  producer  to  tbe  commission  merchant ; 
and  then,  when  the  goods  are  shipped,  from  the 
commission  merchant  to  his  consignee.  And  the 
legal  effect  of  the  transaction  between  the  com- 
mission merchant  and  the  consignee  who  has  given 
him  the  order  is  a  contract  of  sale  passing  the 
property  from  the  one  to  the  other;  and,  conse- 
quently, the  commission  merchant  is  a  vendor,  and 
has  the  right  of  one  as  to  stoppage  in  irantitu.  I 
therefore  perfectly  agree  with  the  opinion  ex* 
pressed  by  Martin,  B.  in  the  court  below,  that  the 
present  is  a  contract  between  vendor  and  vendee  ; 
but  I  think  he  falls  into  a  fallacy  when  he  oon- 
eludes  therefrom  that  it  is  not  a  con  tract  as  between 

?rincipal  and  asent.  My  opinion  is,  for  the  reasons 
have  indicated,  that  when  the  order  was  accepted 
by  the  plaintiffs  there  waa  a  contract  of  agenoy  by 
which  the  plaintiffs  ondertODk  to  use  reasonable 
skill  and  diligence  to  procure  the  goods  ordered  at 
or  below  the  limit  given,  to  be  followed  up  by  a 
transfer  of  the  property  at  the  actual  cost,  with  the 
addition  of  the  commission;  but  that  this  snper* 
added  sale  is  not  in  any  way  inconsistent  with  the 
contract  of  agency  existing  between  the  parties,  bjf 
virtue  of  which  the  plaintiffs  were  under  the  obli- 
gation to  make  reasonable  exertions  to  procure  the 
goods  ordered  as  much  below  the  limit  as  they 
could.  If  this  view  be  correct,  it  shows  that  the 
point  raised  at  your  Lordships'  bar  as  to  whether 
the  evidence  received  was  that  of  a  custom  does 
not  really  arise.    A  commission  merchant  osing^ 
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reasooable  exertions  to  get  the  goods  as  cheap  as 
possible  ought  to  ba^  them  in  small  parcels  if  the 
state  of  the  market  iq  the  ooontry  is  sooh  that  it 
is  the  reasonable  way  to  get  them.  If  the  mer- 
ehant  would  get  the  goods  cheaper  by  giving  a 
wholesale  order  to  the  mannfactarer,  which  pro- 
bably would  be  the  case  in  England,  where  Man- 
chester goods  are  ordered  from  a  London  or 
LiTerpool  commission  agent,  he  ought  to  give 
the  wnolesale  order.  The  evidence  shows  the  cir- 
cumstances under  which  the  plaintiffs  acted,  and 
that  the  course  they  pursued  was  a  reasonable  one 
under  those  circumstances.  Havicg  said  thus 
much,  I  now  come  to  what  I  take  to  be  the  real 
question,  namely,  what  is  the  construction  of  the 
letter  of  25th  July,  1864  P  One  question  is, 
whether  the  order  required  the  plain  ti£E  to  pro- 
eure  a  vessel  which  should  carry  the  defendant's 
sugar  and  no  other  goods  P  I  am  of  opinion  that 
it  does  not.  The  letter  expresses  a  wish  that,  if 
possible,  the  defendant  should  have  the  option  of 
Bending  the  vessel  to  London,  Liverpool,  or  the 
Clyde.  It  is  rarely  possible  to  obtain  a  ship 
which  is  to  call  for  orders  unless  the  whole  ship  is 
chartered,  and,  therefore,  it  is  probable  that  in 
order  to  give  the  defendant  this  option  the  plain- 
tiffs would  have  required  to  charter  the  whole 
of  a  vessel.  If  a  vessel  could  have  been  procured 
willing  to  obey  the  defendant's  orders,  and  deliver 
his  goods  as  required,  I  do  not  see  what  harm  it 
would  do  the  defendant  if  that  ship  was  larger 
than  was  required,  and  the  superfluous  space  was 
utilised  in  any  way  consistent  with  his  contract. 
And,  therefore,  if  necessary,  I  should  advise  your 
Lordships  to  reconsider  the  decision  of  the  Court 
of  Exchequer  in  Kreuger  v.  Blanch  (L.  Bep.  5 
£x.  179 ;  23  L.  T.  Bep.  N.  S.  128).  But  it  is  not 
necessary  to  reconsider  it,  for  the  defendant  gave 
the  plaintiffs  the  alternative  of  shipping  either  to 
Liverpool  or  London ;  and  there  is  no  reason  at  all 
why  the  shipper  of  goods  direct  to  a  port  should 
take  up  the  whole  of  the  vessel.  The  second  ques- 
tion is,  whether  the  order  for  500  tons,  fifty  more 
or  less  no  object,  and  which,  therefore,  clearly  re- 
quired the  plaintiffs,  if  practicable,  to  procure  the 
defendant  at  least  450  tons,  is  complied  with  by  pro- 
cnrring  about  392  tons,  and  shipping  them  in  one 
vessel  with  the  intention,  if  practicable,  to  procure 
the  remaining  quantity  required  to  make  up  the 
order  and  ship  them  by  another.  As  the  defen- 
dant countermanded  the  order  before  the  plaintiffs 
could  procure  the  other  sixty  tons,  the  case  must 
be  considered  as  if  the  plaintiffs  had  actually  pro- 
cured and  shipped  the  remaining  sixty  tons.  This 
I  have  felt  to  be  a  more  plausible  objection  than 
the  other,  according  to  the  view  which  I  take 
of  the  law  the  plaintiffs,  having  accepted  the  de- 
fendant's order,  were  not  only  entitled  but  bound 
to  fulfil  it  in  any  reasonable  way  which  they  could. 
In  Story  on  Agency,  sect.  170,  it  is  said, "  The 
principal  is  not  bound  by  the  authorised  acts  of 
his  agent,  but  is  bound  where  the  authority  is  sub- 
stantially pursued,  or  so  far  as  it  is  distinctly 
pursued.  But  theqnestionmay  often  arise  whether 
in  fact  the  agent  has  exceeded  what  may  be  deemed 
the  substance  of  his  authority.  Thus,  if  a  man 
ehoula  authorise  an  agent  to  buy  100  bales  of 
cotton  for  him,  and  he  should  buy  fifty  at  one 
time  of  one  person,  and  fifty  at  another  of  a 
different  person,  or  if  he  should  buy  fifty  only, 
being  unable  to  purchase  more  at  any  price,  or  at 
the  price  limited,  the  question  might  arise  whether 


the  authority  was  well  executed.  In  general  it 
may  be  answered  that  it  was ;  because  in  such  a 
case  it  would  ordinarily  be  implied  that  the  pur- 
chase might  be  made  at  different  times  of  different 
persons,  or  that  it  might  be  made  of  a  part  only,  if 
the  whole  could  not  be  bought  at  all,  or  not 
within  the  limits  prescribed."  In  the  case  of 
Johnaton  v.  Kershaw  (L.  Bep.  2  Ex.  82 ;  15  L.  T. 
Bep.  N.  S.  485),  the  Court  of  Exchequer  acted  on 
this  doctrine.  In  that  case  the  order  was  from  a 
Liverpool  merchant  to  one  at  Fernarobuco  for  100 
bales  of  cotton,  and  though  the  order  does  not  ex- 
pressly say  so,  it  is  clear  (from  the  usage  of  trade 
and  the  facts)  that  the  100  bales  were  to  oe  shipped 
to  Liverpool.  The  plaintiff  purchased  and  shipped 
ninety-four  bales  only,  and  jet  recovered  their 
price,  my  brother  Ohannell  saying. "  I  may  add 
that  the  observation  of  Story,  J.  seems  to  me  re- 
plete with  common  sense,  and  I  take  it  the  basis 
of  my  judgment.  I  am,  therefore  of  opinion  this 
order  must  not  be  taken  as  an  order  to  buy  100 
specific  bales  of  cotton  at  one  time,  but  that  the 
plaintiff  by  purchasing  ninety- four  bales  has  exe- 
cuted it  with  due  and  reasonable  diligence."  This 
case  was  not  noticed  in  the  judgments  in  the  Ex- 
chequer Chamber,  but  it  is  impossible  to  suppose 
that  the  three  judges,  Kelly,  C.]^ ,  and  Martin  and 
Channell,  BB.,  who  decided  it,  either  overlooked 
their  own  decision,  or  intended  to  overrule  it.  I 
must,  suppose,  therefore,  that  they  distinguished  it 
on  the  ground  that  in  the  order  in  the  case  at  bar 
there  was  enough  to  show  that  the  defendant  re- 
quired one  shipment,  and  one  only,  of  the  whole  of 
what  he  ordered,  so  as  to  prevent  that  which 
would  ordinarily  have  been  due  and  reasonable 
diligence  in  the  fulfilment  of  an  order  from  being 
so  in  this  special  case.  I  do  not  doubt  that  the 
defendant  might,  by  the  use  of  proper  terms,  have 
so  limited  the  plaintiffs'  authority,  but  I  do  not 
think  he  did  so  in  fact.  On  this  part  of  the  case, 
my  brother  M.  Smith,  J.  has,  in  his  judgment 
in  the  Court  of  Exchequer  Chamber,  accurately 
and  clearly  expressed  what  is  my  opinion.  I  can- 
not improve  on  what  he  has  said,  and,  therefore,  I 
refer  to  it  without  repeating  it.  It  will  be  for  your 
Lordships  to  decide  whether  the  letter  has  the 
effect  of  so  limiting  the  plaintiffs'  authority.  For 
the  reasons  I  have  given,  I  think  it  had  not,  and  I 
am,  therefore,  of  opinion  that  the  judgment  of  the 
Exchequer  Chamber  is  wrong. 

Bylbs,  J. — My  Lords,  I  think  judgment  ought 
to  be  entered  for  the  plaintiffs  in  error.  The  de- 
cision turns  mainly  on  the  construction  of  the 
letter  of  the  25th  July,  1868 ;  which  letter  seems 
to  show  that  the  relation  existiog  between 
the  parties  was  not  that  of  vendor  aud  vendee,  but 
of  agent  and  principal.  The  following  expressions 
appear  to  me  to  indicate  the  relation  of  principal 
and  agent ;  some  ot  them?nore  clearly,  others  less 
olearly ;  but  all  of  them  to  be  more  naturally  and 
easily  reconcilable  with  the  relation  of  principal 
and  agent,  than  of  buyer  and  seller.  Without 
fatiguiog  your  Jjordships  with  separate  observa- 
tions on  every  one  of  these  expressions,  I  would 
call  attention  to  the  words  "  circulars,**  •*  orders^** 
"  Umiit*  *'  maximum"  the  expression  "  to  cover 
eosi^*  "draw  upon  me  for  costs"  Moreover  the 
words,  "  50  tend  more  or  less  are  of  no  moment,  if 
it  enable  you  to  get  a  suitable  vessel,"  are,  as  it 
seems  to  me,  very  strong  to  show  that  this  was  an 
order  from  a  principal  to  his  agent :  for  otherwise 
the  buyer  would  have  put  it  into  the  power  of  the 
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seller  and  exposed  him  to  the  temptation,  should 
the  price  rise  or  fall,  to  vary  the  quantity  sold  to 
the  extent  of  20  or  25  per  cent,  to  the  disadvan- 
tage of  the  buyer.  From  the  plaintiffs'  answer  of 
the  6th  September  it  is  plain  that  they  understood 
the  defendant's  letter  as  an  authority  to  purchase 
and  ship.  I  see  nothing  in  the  letter  or  telegram 
to  make  it  an  implied  condition  in  the  order  that 
the  whole  quantity  should  be  shipped  in  one  ship, 
although  that  may  have  been  ana  probably  was 
contemplated  by  the  defendant  as  the  more  pro- 
bable event. 

Martin,  B.— My  Lords,  the  question  in  this 
case  is  whether  the  defendant  in  error  was 
bound  to  accept  a  bulk  of  392  tons  of  sugar 
which  was  brought  to « London  from  the  Mauri- 
tius in  a  vessel  cnlled  the  "  lima,"  It  depends 
almost  entirely,  if  not  altogether,  upon  a  letter 
by  the  defendant  to  the  plaintiffs,  dated  the 
25th  July,  1864.  The  material  part  of  the 
letter  gives  a  limit  as  a  maximum  of  26^.  9i. 
per  cwt.  for  certain  qualities  of  sugar,  and  con- 
tinues thus :  "  You  may  ship  me  5()0  tons,  to 
cover  cost,  freight,  and  insurance,  50  tons  more 
or  less  of  no  moment,  if  it  enables  you  to  get  a 
suitable  vessel  You  will  please  provide  insur- 
ance and  draw  unpn  me  for  costs  thereof  as  custo- 
mary, attaching  documents,  and  I  engage  to  give 
same  duo  protection  on  presentation.  I  should 
prefer  the  option  of  sending  vessel  to  London, 
Liverpool,  or  the  Clyde,  but  if  that  is  not  com- 
passable  you  may  ship  either  to  Liverpool  or 
London."  About  the  same  date  a  telegram  was 
sent  to  one  of  the  plaintiffs,  by  the  authority  of 
the  defendant,  viz. :  "  In  writing  to  the  Mauritius, 
say  Mr.  Livingston's  (the  defendant)  insurance  is 
to  be  done  with  average,  and,  if,  possible,  the  ship 
to  call  for  orders  for  a  good  port  in  the  United 
Kingdom."  The  question  is,  whether  this  order 
must  be  performed  by  one  bulk  of  sugar  in  one 
ship  and  conveyed  to  one  port,  or  whether  it  may 
not  be  performed  by  two  or  more  bulks  of  sugar 
in  two  or  more  ships.  I  do  not  think  there  can 
be  any  doubt  as  to  the  relation  created  between 
the  plaintiffs  and  the  defendant  upon  tho  former 
accepting  the  order  contained  in  the  letter.  The 
plaintiff's  were  merchants  and  commission  agents, 
not  planters,  and  upon  accepting  the  order  under- 
took to  use  due  diligence  to  carry  it  out.  When 
thev  bought  the  sugar  they  did  so  on  their  own 
account ;  and  when  they  had  collected  a  sufficient 
quantity  to  enable  them  to  perform  the  order,  and 
thought  fit  to  appropriate  it  for  or  to  the  defen- 
dant, the  relation  of  vendor  and  vendee  would 
arise :  Fieze  y.  Wray,  3  Bast,  93.)  A  priori,  1 
should  think  it  likely  that  a  Liverpool  merchant 
ordering  500  tons  of  sogar  from  abroad  to  the 
United  Kingdom  would  desire  that  it  should  con- 
stitute the  entire  carga  of  one  ship ;  this  would 
give  him  greater  facility  for  selling  the  cargo 
afloat,  or  for  having  the  ship  call  for  orders  at 
Oork  or  Falmouth,  and  other  advantages.  I  also 
think  there  is  nothing  more  unlikely  than  that  a 
merchant  giving  an  order  for  500  tons  of  sugar 
'  should  intend  that  it  was  to  be  forwarded  to  him 
in  Eeveral  bulks,  viz.,  100  tons  in  one  ship  to 
London,  another  100  tons  in  another  ship  to 
Liverpool,  a  third  100  tons  in  a  third  ship  to  Glas- 
gow, and  so  on,  or  indeed  in  several  separate  bulks 
to  one  and  the  same  port.  I  cannot  think  that  a 
man  of  sense  and  intelligence  would  intentionally 
subject  himself  to  be  so  dealt  with.    A  merchant 


or  agent  abroad  could  not  perform  suoh  an  order 
by  sending  the  500  tons  in  bulks  of  a  ton  each  io 
500  different  ships ;  and  if  he  can  forward  it  in 
more  than  one  ship  it  must  of  necessity  (in  case 
of  litigation)  be  a  question  for  a  jury  whether  the 
shipments  were  in  reasonable  bulks — a  question^ 
upon  the  result  of  which  no  man  could  form  a. 
judgment  beforehand,  and  which  would  have  to 
be  decided  by  what  is  called  the  discretion,  or,  in 
other  words,  the  caprice  of  a  jury,  and  much  mor» 
likely  by  their  prejudices.    I  do  not  believe  that 
any  sane  man  would  intentionally  give  such  an 
order  or  subject  himself  to  such  a  litigation.    The 
question,  however,  must  be  decided  by  the  letter 
and  telegram.    A  similar  question  arose  in  the 
Court  of  Exchequer  in  the  case  of  Kreuger  t. 
Blanch  (uhi  Bwp.\  and  my  Brother  Gieasby  there 
stated  in  substance,  as  applicable  to  this  case,  and 
I  think  correctly,  "  that  the  order  is  contained  in 
the  letter,  that  the  question  turns  on  the  con- 
struction of  it,  and  that  the  court  ought  to  abide 
by  the  natural  meaning  of  the  word  used,  nnleaa 
exceptional   circumstances    were   found   to    the 
contrary."    There    are   no  exceptional   cirocun- 
stances  in  the  present  case,  and  the  question  is^ 
what  is  the  natural,  grammatical,  fair,  and  reason- 
able meaning  of  the  letter?    "Vessel"  in   the 
singular  number  is  twice  used.  First,  "  a  soitable 
vessel  to  carry  450  to  550  tons  of  sugar ; "  secondl  j» 
the  defendant  states  his  preference  of  the  option 
of  sending  "  the  vessel "  to  London,  Liverpool,, 
or  the  Clyde.    Again,  the  telegram  states  *'  i£ 
possible,  the  ship  "  is  to  call  for  orders  for  a  good 
port  in  the  United  Kingdom.    To  me  this  seems 
to  indicate  in  the  clearest  manner  that  there  was 
to  be  one  ship,  one  port,  and  one  bulk.    I  have 
re(>eatedly  read  and  considered  it,  and  I  conld 
understand,  if  the  plaintiffs  had  bought  all  the 
sugar  that  could  be  procured  at  the  Manritina 
within  the  defendant's  limits,  and  had  shipped  it 
in  one  vessel  for  one  of  the  named  ports,  it  might 
have   been   contended   that   the  defendant  was 
bound  to  accept  it  as  a  fulfilment  and  completion 
of  the  order,  but  I  cannot  understand   why   it 
should  be  deemed  the  essential  part  of  the  order 
that  500  tons  should  be  forwarded,  but  a  non- 
essential  part   of  the  order   that  it   should  be 
forwarded  in  one  vessel  to  one  port.     I  do  not 
desire  to  oocupy  your  Lordships'  time  by  further 
verbid    criticism,  but    beg    to    refer    yon    to 
the   considered    judgment  of    the  Chief  Baron 
and  my  brothers  Channel  and  Keating,  whose 
reasoning    is,    in    my    opinion,    conclusive     in 
favour  of  the  defendant.    As    I  have  already 
said,    I  think     the    case    depends    upon     the 
letters  of  the  25th  July,  and  I  think  the  castom 
stated  in  the  case  hss  no  bearing  upon  it,  bnt  I 
desire  to  call  attention  to  the  letter  of  the  plain- 
tiffs to  the  defendant  of  the  6th    Sept.    1864^ 
which  to  my  mind  clearly  shows  that  the  plaintiffs 
understood  the  defendant's  letter  of  the  25th  Joly 
in  the  sense  in  which  I  understand  it.    The  plain- 
tiffs there  write :  '*  By  the  arrival  of  our  packet  of 
the  25th  ultimo,  we  are  in  receipt  of  your  esteemed 
favour  of  the  25th  July,  and  take  due  note  that  in 
the  hope  of  some  good  being  done  by  importinj^ 
sugar,  you  authorise  us  to  purchaseand  ship  on  yonr 
account  a  cargo  of  about  500  tons,  provided  we  can 
obtain  Nos.  &o.,  at  a  cost  not  exceeding  26s.  dcL 
per  ton  free  on  board,  including  cost,  freight,  and 
msurance ;  and  your  remarks  regarding  the  desti- 
nation of  the  vessel    have  also  our  attention.*^ 


Digitized  by 


LjOO 


gi^ 


MARITIME    LAW   CASES. 


895 


H.  OF  L.] 


I&ILAND  AND  OTfiEES  V,  LITIN68TON. 


[H.  OP  L. 


Now,  here  it  is  to  be  observed  that  the  plaintiffs 
twice  indicate  their  understanding  of  the  defen- 
dant'M  letter  ;  first  the;|^  speak  of  a  "  carffo  "  about 
500  tons,  which  clearly  indicates  one  balk,  the  full 
loading  of  a  ship ;  and,  secondly,  they  speak  of 
Uie  destination  of  the  vessel  in  the  singnlar 
number.  This  to  my  mind  speaks  as  clearly  as 
words  cui  speak,  that  they  were  to  provide  one 
cargo,  and  forward  that  cargo  to  England  in  one 
ship ;  and  I  cannot  bat  think  any  intelligent  prac- 
tical man  would  understand  it  in  the  same  sense. 
I  therefore  think  that  the  defendant  was  under  no 
obligation  to  accept  the  393  tons  shipped  in  the 
*'  Uma,"  and  in  my  opinion  the  judgment  of  the 
Court  of  Exchequer  Chamber  was  right ;  and  my 
answer  to  your  Lordships'  question  is  that  judg- 
ment ought  to  be  entered  for  the  defendant  m 


^prtZ  30. — Lord  Chelksforb. — My  Lords,  the 
difference  of  opinion  which  has  prevailed  amongst 
the  judfices  in  this  case,  shows  that  the  order  given 
to  the  plaintiffs  by  the  defendant  in  his  letter  of 
25th  July  1864  (npon  which  the  question  princi- 
pally turns),  is  of  doubtful  construction ;  and  this, 
in  my  mind,  is  a  sufficient  ground  in  itself  for 
bringing  me  to  the  conclusioa  at  which  I  have 
arrived.  I  would  preface  what  I  have  to  say  by 
stating  my  opinion  that  the  question  is  to  be 
regarded  as  one  between  principal  and  agent, 
though  the  plaintiffs  might,  in  some  respects,  be 
looked  upon  as  vendors  to  the  defendant,  so  as  to 
give  them  a  right  of  stoppage  in  transitu.  But 
the  transaction  began  as  a  contraot  of  agency,  and 
in  that  light  I  am  disposed  to  consider  it.  Now,  it 
appears  to  me  that,  if  a  principal  gives  an  order  to 
an  agent  in  such  uncertain  terms  as  to  be 
susceptible  of  two  different  meanings,  and  fhe 
agent  bona  fide  adopts  one  of  them  and  acts  upon 
it,  it  is  not  competent  to  the  principal  to  repudiate 
tiie  act  as  unauthorised  because  he  meant  the 
order  to  be  read  in  the  other  sense,  of  which  it  is 
equally  capable.  It  is  a  fair  answer  to  such  an 
attempt  to  disown  the  agent's  authority,  to  tell  the 
principal  that  the  departure  from  his  intention  was 
occasioned  by  his  own  faalt,  and  that  he  should 
have  given  his  order  in  clear  and  unambiguous 
terms.  This  view  of  the  case  will,  in  my  opinion, 
dispense  with  the  necessity  of  determining  which 
IS  the  more  correct  construction  of  the  contract, 
that  which  was  adopted  unanimously  by  the  court 
of  Queen's  Bench,  and  by  two  of  the  judges  of  the 
Exchequer  Chamber,  or  that  which  the  four  other 
judffes  of  the  Exchequer  Chamber  considered  to 
be  the  right  interpretation  of  it.  It  is  safficient  for 
the  justitication  of  the  plaintiffs,  that  the  meaning 
which  they  affixed  to  the  order  of  the  defendant  is 
that  which  is  sanctioned  by  so  many  learned 
judges.  It  would  be  most  unjust,  after  the  plain- 
tiffs have  honestly  acted  upon  what  they  conceived 
to  be  the  wishes  of  the  defendant,  as  expressed  in 
his  order,  that  he  should  be  allowed  to  repudiate 
the  whole  transaction,  and  throw  the  loss  of  it 
npon  the  plaintiffs,  in  order  (as  his  corresnondence 
shows)  to  escape  from  a  speculation  which  had 
become  a  losing  one  in  consequence  of  the  market 
prices  of  sugars  having  fallen.  The  short  ground 
npon  which^  think  the  case  may  be  disposed  of, 
renders  it  unneoessary  for  me  to  express  my 
opinion  as  to  the  proper  interpretation  of  the 
letters  upon  which  the  courts  below  have  pro- 
ceeded. I  own  that  if  I  were  called  upon  to  do  so 
I  should  have  great  difficulty  in  arriving  at  any 


satisfactory  conclusion  upon  the  subject,  though, 
after  much  hesitation,  I  should  have  been  inclined 
to  adopt  the  opinion  of  the  majority  of  the  judges 
as  to  the  construction  of  the  contract.  But  this 
very  difficulty  confirms  me  in  the  view  I  have 
taken  of  the  mode  in  which  the  case  ought  to  be 
dealt  with,  for  all  the  doubt  and  perplexity  which 
hang  over  it  have  been  occasioned  by  the  defend- 
ant failing  to  express  clearly  and  precisely  how  he 
wished  the  plaintiffs  to  act.  The  plaintiffs  have 
construed  the  meaning  of  the  defendants'  language 
in  a  manner  for  which  there  is  a  reasonable 
excuse,  if  not  a  complete  justification,  and  with  an 
honest  desire  to  perform  their  duty  to  him,  and 
have  obeyed  his  order  according  to  their  under* 
standing  of  its  meaning.  In  determining  who  is 
to  bear  the  loss  arising  out  of  the  transaction,  it 
would  be  hard  and  unjust  to  make  it  fall  upon  the 
plaintiffs,  the  innocent  agents,  who  have  followed 
what  they  honestly  considered  to  be  the  directions 
of  their  principal,  and  it  ought,  in  justice,  to  be 
borne  by  the  defendant,  who  has  brought  it  upon 
himself  by  his  want  of  precision  and  certainty  in 
the  language  employed  by  him  in  communicating 
his  order  to  the  pls^tiffs.  I  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  reversed. 

Lord  Westbukt.— My  Lords,  this  is  a  case 
which  depends  entirely  on  its  own  peculiar  circum- 
stances. There  is  hardly  any  principle  involved  in 
it.  The  question  turns  on  the  construction  of  a 
certain  letter.  So  far  as  it  is  necessary  to  express 
my  opinion,  I  am  of  opinion  that  the  conclusion 
arrived  at  by  the  majority  of  the  judges  on  that 
question  of  construction  is  right.  But  whether  it 
be  right,  or  whether  it  bo  open  to  question,  I  concur 
entirely  in  the  principles  of  the  decision  which  haa 
just  been  enunciated.  I  therefore  come  to  the 
conclusion  that  the  four  judges  in  the  Exchequer 
Chamber  were  wrong,  and  tlu^t  judgment  ought  to 
be  given  for  the  plaintiffs  in  error. 

Lord  CoLONSAT.— My  Lords,  I  have  only  a  few 
words  to  add.  I  do  not  know  that  we  are  compelled 
to  fix  absolutely  the  construction  to  be  put  on  these 
documents.  I  am  certainly  of  opinion  that  the 
construction  put  upon  them  by  the  Court^  of 
Queen's  Bench  is  the  true  construction.  I  think 
that,  in  the  position  in  which  the  plaintiffs  were 
placed  as  agents  for  the  defendant,  they  were,  in 
the  circumstances  which  occurred,  perfectly  en« 
titlnd  to  send  the  goods  as  they  did.  But  I  also 
think  that  the  view  taken  by  my  noble  and  learned 
friend  who  first  addressed  the  house  is  very  con- 
dusive  of  of  the  case,  and  that  it  is  unnecessary  for 
us  to  go  farther  than  to  arrive  at  that  conclusion. 
The  agents  who  sold  the  goods  are  not  to  be  held 
responsible  for  having  adopted  one  of  the  con- 
structions of  which  the  document,  as  transmitted 
to  them  by  their  principal,  was  fairly  capable. 

Judgment  reversed. 

Attorneys  for  the  plaintiffs  in  error,  Francis  and 
Bosanquet. 

Attorneys  for  defendant  in  error.  Field,  Boseoe, 
Field,  and  Francis. 
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COUBT  OF  QUEEV'S  BEVCE. 

Beportod  by  J.  Sbobtt  and  M.  W.  MgKbllajk,  Esqrs., 
Bani8t6C»«t-Law. 

Friday,  May  31,  1872. 

JoTCB  V.  The  Eqalii  Marine  Insurance  Coif  pant. 

Marine  inaurance — jBc- irwttrance—"  To  commence 
from  loading  at  as  above  " — Outward  cargo  to  he 
homeward  interest  after  a  certain  time. 

Declaration  tipon  a  policy  of  insurance  under' 
written  by  defendants  for  lOOOZ.,  declared  to  be 
upon  cargo^  being  a  re-insurance  subject  to  all 
clauses  and  conditions  of  the  original  policy,  in 
the  ship  Dm  at  and  from  any  port  or  ports  in  any 
order  on  the  West  Coast  of  Africa  to  the  vesseVs 
port  or  ports  of  call  and  discharge  in  the  United 
Kingdom,  the  insurance  to  commence  *'from  the 
loading  "  of  the  goods  at  as  above;  that  it  was  a 
clause  and  condition  of  the  original  policy  that  the 
insurance  made  hy  it  should  be  for  lOOOL  upon 
ihe  cargo  valued  at  35001.  of  the  said  vessel  D., 
at  and  from  Liverpool  to  any  ports  in  any  order 
backwards  and  forwards  and  forwards  andbacTe- 
wards  on  the  coast  of  Africa,  and  f hence  back  to 
uport  of  discharge  in  the  United  Kingdom,  with 
leave  to  increase  the  valuation  of  the  cargo  on  the 
homeward  voyage ;  "  outward  cargo  to  he  consi' 
dered  homeward  interest  twenty  four  hours  after 
her  arrival  at  her  first  port  of  discharge; "  that 
goods  were  shipped  at  Liverpool,  and  the  vessel, 
with  goods  on  board,  departed  from  a  port  on  the 
West  Coast  of  Africa,  and  in  the  course  of  the 
voyage  in  the  original  policy  d'iscribed,  and  more 
than  twenty'four  hours  after  she  had  arrived  at 
her  first  port  of  discharge,  the  goods  were  lost  by 
perils  insured  against  in  the  original  policy. 

Demurrer  on  the  ground  that  it  appeared  from  the 
declaration  that  the  goods  were  not  loaded  at' any 
port  on  the  West  Coast  of  Africa. 

Held,  thai  the  goods,  though  shipped  ai  Liverpool, 
were  within  ihe  policy  of  re-insurance  after  live 
lapse  of  twenty -four  hours  from  ihe  vessel*  s  arrival 
nt  her  first  port  of  discharge  on  the  West  Coast  of 
Africa,  As  the  policy  was  declared  to  be  a  re- 
insurance, subject  to  all  clauses  and  conditions  of 
the  original  policy,  and  by  the  original  policy 
outward  cargo  was  to  be  considered  homeward 
interest  twenty -four  hours  after  the  vessel* s  arrival 
at  her  first  port  of  discharge,  the  words  **  from  the 
loading  **  were  not  to  be  construed  utrictly. 

Demurrer  to  a  declaration. 

Declaration  stated. — ^That  the  plaintiff  on  the 
13th  Sept.  1871  caused  to  be  made  a  policy  of  in* 
snrance  with  certain  memorandnm  thereunder 
written  in  the  words  and  figures  followiug,  that 
as  to  say  :  Whereas  J.  H.  Joyce,  Esq.  (meaning  the 
plaintiff),  agent,  has  represented  to  the  Eealm 
Mariue  Insurance  Company  Limited  (meaning  the 
defendants),  that  he  is  interested  in,  or  duly  autho- 
rised as  owner,  agent,  or  otherwise,  to  make  the 
assurance  hereinafter  mentioned  and  described 
with  the  said  company,  and  has  promised  or  other- 
wise obliged  himself  to  pay  forthwith  for  the  use 
of  the  said  company,  at  the  offioe  of  the  said  com- 
pany, the  sum  of  30^  as  a  premium  or  consideration 
at  and  afber  the  rate  of  60s.  per  cent,  for  such 
insurance.  Now  this  policy  of  insurance  witnesseth 
that,  in  consideration  of  the  premises,  and  of  the 
said  sum  of  302.  the  said  company  promises  and 
agrees  with  the  said  J.  H.  Joyce,  as  aboye,  his  exe- 


cutors, and  administrators,  and  assigns,  that  the 
said  company  will  pay  and  make  good  all  such 
losses  and  damsges  hereinafter  expressed,  as  maj 
happen  to  the  subject  matter  of  this  policy,  and 
may  attach  to  this  policy  in  respect  of  the  sum  of 
lOCiOL  hereby  insured,  which  insurance  is  herebj 
declared  to  be  upon  cargo,  being  a  re-insnranoe 
subject  to  all  clauses  and  conditions  of  the  original 
policy,  and  to  pay  as  may  be  paid  thereon  general 
average  and  salvage  charges  to  be  settled  as  per 
foreign  statement,  if  so  made  up,  in  the  ship  or 

yessel  called  the  Daybreak,  whereof is  at  present 

master,  or  whoever  shall  go  for  master  of  the  said 
ship  or  vessel,  lost  or  not  lost,  at  and  from  anj 
port  or  ports,  place  or  places,  in  any  order  on  tM 
West  Coast  of  Africa,  to  the  vessel's  port  or  porta 
of  call  and  discharge  in  the  United  Kmgdom ;  and 
the  said  company  promises  and  agrees  that  the 
insurance  aforesaid  shall  commence  ni>on  the 
freight  and  goods  or  merchandise  aforesaid  from 
the  loading  of  the  said  goods  or  merchandise  on 
board  the  said  ship  or  vessel,  at  as  above,  and  con- 
tinue until  the  said  goods  or  merchandise  be  dis- 
charged and  safely  landed  at  as  above ;  and  that  it 
shall  be  lawful  for  the  said  ship  or  vessel  to  proceed 
and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  in  the  course  of  her  said  voyage, 
for  all  necessary  purposes,  without  prejudice  to 
this  insurance;  and  touching  the  adventures  and 
perils  which  the  capital,  stock,  and  funds  of  the 
said  company  are  made  liable  unto  by  this  in- 
surance, they  are  of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of 
marque  and  counter  marque,  surprisals,  and  takinf^ 
at  sea,  arrests,  restraints  and  detainments  of  all 
kings,  princes  and  people,  of  what  nature,  condition, 
or  quality  soever,  barratry  of  the  masters  and 
manners,  and  of  all  other  perils,  losses  and  mis- 
fortunes that  have  or  shall,  to  the  hurt,  detriment, 
or  damage  of  the  aforesaid  subject-matter  of  this 
insurance,  or  any  part  thereof,  and  in  case  of  any 
loss  or  misfortune,  it  shall  be  lawful  to  the  inenred, 
their  factors,  servants  and  assigns,  to  sue,  labour, 
and  travel  for«  in,  and  about  the  defence,  safe- 
guard, and  recovery  of  the  aforesaid  subject- 
matter  of  this  insurance,  or  any  part  thereof, 
without  prejudice  to  this  insurance,  the  charges 
whereof  the  said  company  will  bear  in  propor- 
tion to  the  sum  hereby  insured,  &c.,  and  there- 
upon, in  consideration  that  the  plaintiff  paid  the 
defendants  30L  as  a  premium  for  the  insurance  of 
lOOOL  upon  the  said  goods  in  the  said  policy  men- 
tioned, the  defendants  became  and  were  insurers  to 
the  plaintiff  as  aforesaid,  and  duly  subscribed  the 
said  policy  and  affixed  their  common  seal  thereto 
as  such  insurers  to  the  said  lOOOL  upon  the  said 
goods  to  be  carried  in  the  said  ship  on  the  said 
voyage ;  and  the  plaintiff  says  that  it  was  a  clause 
and  condition  of  the  said  original  policy  in  the 
first-named  policy  mentioned  that  the  insuraiiGe 
made  by  the  said  original  policy  should  be  for  lOOOi. 
upon  the  cargo,  valued  at  3350Z.,  of  the  said  vessel 
Daybreak,  at  and  from  Liverpool  to  any  port  or 
ports,  place  or  places,  in  any  order  backwards  and 
forwards  and  forwards  and  backwards  on  the  coast 
of  Africa  and  African  islands  during  her  stay  and 
trade,  then  and  thence  back  to  a  port  of  call  and 
discharge  in  the  United  Kingdom,  with  leave  to 
call  at  or  off  any  ports  or  places  for  any  purpose, 
and  to  discharge,  exchange,  and  take  on  board 
goods  wherever  she  might  call  at  or  proceed  to,  and 
to  transship,  sell,  or  barter  all  or  any  goods  or  pro- 
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perty  on  the  coast  of  Africa  and  African  islands 
with  any  vessels,  heats,  factories,  and  canoes,  and  to 
transfer  interest  from  this  vessel  to  an  jother  vessels, 
and  from  any  other  vessels  to  this  vessel  in  port  and 
at  sea  without  being  deemed  a  deviation ;  outward 
oar£o  to  be  considered  homeward  inteiest  twenty- 
foar  honrs  after  her  arrival  at  her  first  port  of 
discharge :  and  divers  goods  being  the  goods  in 
the  said  first-named  policy  mentioned  were  shipped 
at  Liverpool  aforesaid  in  and  on  board  of  the  said 
ship  to  be  carried  therein  on  the  said  voyage,  and 
A.  jBoyd,  H.  D.  Pickford,  &o.,  or  some  or  one  of 
them  then  and  thence  until  and  at  the  time  of  the 
loss  hereinafter  mentioned  were  or  was  interested 
in  the  said  goods  to  the  amount  of  all  the  moneys 
insured  thereon  by  the  said  first-named  policy,  and 
the  said  first-named  insurance  was  made  for  the 
use  and  benefit  and  on  the  account  of  the  person 
or  persons  so  interested ;  and  the  said  vessel  with 
the  said  goods  on  board  thereof  departed  from  a 
port  or  place  on  the  West  Coast  of  Africa,  to  wit, 
Gabenda,  on  and  in  the  course  of  her  said  voyage 
in  the  said  original  policy  described  as  aforesaid, 
and  afterwards  while  the  said  ship  was  proceeding 
on  her  said  voyage  within  the  meaning  of  both  the 
said  policies,  and  more  than  twenty-fonr  hours 
after  she  had  arrived  at  her  first  port  of  discharge 
within  the  meaning  of  the  said  original  policy,  and 
during  the  continuance  of  the  said  risk,  the  said 
goods  being  then  on  board  of  the  said  ship,  were,  by 
we  perils  insured  against  by  the  said  original 
policy,  wholly  lost,  and  the  sum  of  10002.  beoftme 
payable,  and  was  paid  by  the  aforesaid  in- 
terested person  or  persons  on  the  said  original 
policy,  in  respect  of  such  loss,  and  otherwise 
thereon,  and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiff  to  be  paid  the  said  sum  of 
lOOOL  by  the  defendants,  yet  the  defendants  did 
noc  pay  the  same. 

Demurrer  on  the  ground  that  it  appears  from 
the  declaration  that  the  goods  were  not  loaded 
at  any  port  or  place  on  the  West  Coast  of  Africa. 

Joinder  in  demurrer. 

Wood  HiU  in  support  of  the  demurrer.— The 
policy  is  one  of  re-msurance,  subject  to  all  clauses 
and  conditions  of  the  original  policy,  from  any  port 
or  place  on  the  West  Coast  of  Africa  to  any  port 
in  England,  the  insurance  to  commence  "  from  the 
loading."  The  goods  never  having  been,  in  fact, 
loaded,  the  policy  never  attached.  The  argument 
will  turn  on  the  effect  of  the  words  in  the  original 
polioy,  "  outward  cargo  to  be  considered  homeward 
mterest  twenty-four  hours  after  her  arrival  at  her 
first  port  of  discharge,"  the  goods  having  been  lost 
more  than  twenty-four  honrs  af  ber  the  vessel  had 
arrived  at  her  first  port  of  discharge.  [Blackburn, 
J. — ^The  question  seems  really  to  be  reduced  to  a 
comparatively  narrow  one — whether  the  stipula- 
tion in  the  original  polioy,  by  which  the  cargo, 
although  loaded  at  Liverpool,  was,  a  certain 
time  alter  the  ship's  arrival  at  Africa,  to  be  con- 
sidered as  home  cargo,  is  to  be  incorporated  in 
the  present  policy  PJ  The  ground  of  demurrer  is 
that  the  goods  were  not  loaded  at  any  port  or  place 
on  the  West  Coast  of  Africa.  [Lush,  J.— If  the 
goods  had  been  discharged  on  the  West  Coast  of 
Africa  and  immediately  after  taken  on  board  again, 
you  would  have  been  out  of  court.]  That  is  so. 
If  there  had  been  anything  amounting  to  a  sub- 
stantial re-loading  of  the  vessel  the  defendants 
would  have  no  ground  for  resisting  the  action. 


The  words  at  the  beginning  of  the  policy  show  that 
the  time  at  which  the  risk  was  to  commence  was 
"  from  the  loading  of  the  said  goods  or  merchan- 
dise on  board  the  said  ship  or  vessel,  &c."  that  is 
from  the  loading  on  the  West  Coast  of  Africa. 
[Blackbu&n,  J.— But  we  must  not  omit  to  notice 
that  it  is  stated  to  be  a  re-insurance,  "  subject  to 
all  clauses  and  conditions  of  the  original  policy." 
one  of  which  is  that  the  outward  cai  go  from  Liver- 
pool, twenty- four  hours  after  it  has  got  to  Africa, 
is  to  be  treated^  as  homeward  interest,    which 
means,  I  suppose,  that  it  should  to  all  intents 
and  purposes,  be  considered  as  loaded  there.]    It 
is  submitted  that  the  words  "  from  the  loading  " 
determine  the  time  at  which  the  risk  is  to  com- 
mence.    The  authorities  decide  this.     [Black- 
burn,  J.— This  would  not,  I  think,  be  disputed 
unless  there  is  something  to  show  that  these  words 
do  not  really  mean  what  they  primd  fade  would 
import.     HeracheU,  Q.O. — Richnan  v.  Oaratairs 
(5  B.  &  Ad.  651),  is  conclusive  on  that  point.] 
There  the  policy  was   on    ship    and   goods,   at* 
and    from    the   coast   of   Africa    to    the    ship's 
port  of  discharge  in  the  United  Kingdom,  with 
liberty  to  load  at    all   ports  and  places  what- 
soever and  wheresoever,  to  trade  backwards  and 
forwards  in  any  order,  &c.,  beginning  the  adven- 
ture on  the  goods  from  the  losing  thereof  aboard 
the  said  ship  twenty-four  hours  after  her  arrival 
on  the  coast  of  Africa,  including  the  risk  in  boats 
in  loading  and  unloading,  with  liberty  to  load» 
unload,  sell,  barter  or  exchange  with  any  ships  or 
factories  wheresoever  she  might  call.    It  was  held 
that  the  policy  did  not  protect  an  outward  cargo 
shipped  before  the  vessel's  arrival  on  the  coast  of 
Africa.  [Blackburn,  J. — It  was  doubtless  because 
of  that  case  that  the  persons  who  prepared  this 
policy  have  inserted  the  phrase  "  outward  cargo 
to  be  considered  homeward  interest  twenty-four 
hours  after  her  arrival  at  her  first  port  of   dis- 
charge."] It  is  submitted  that  these  words  were 
inserted' merely   for   the  purpose  of  value,   to 
determine  what  was  the  amount  of  interest  to  be 
included  in  the  risk-^the  meaning  being,  directly 
the  vessel  arrives  on  the  coast  of  Africa,  and  dis- 
charges its  cargo  and  takes  any  small  portion  of 
cargo  on  board,  from    that    moment,  the  risk 
having  commenced,  the  defendants  would  consider 
that  as  the  value  of  the  plaintiffs' interest.    These 
words  afiect  only  the  viJue  of  the  homeward  in- 
terest when  the  policy  has  once  attached ;    but 
they  cannot  have  the  effect  of  accelerating  the 
time  at  which  the  risk  was  to  commence,  i.e., 
from  the  loading.  [Blackburn,  J. — We  have  not 
got  the  whole  of  the  polioy  set  out.    There  may  be 
something  lit  it  which  would  throw  light  on  this.] 
In  the  margin  of  the  polioy  are  written  the  words 
"  with  leave  to  increase  the  value  of  the  cargo  on 
the  homeward  voyage."     Then  follow  the  words 
about  outward  cargo  being  considered  home?rard    ^ 
interest    twenty-four   hours    after   the   vessel's     * 
arrival ;  and  the  re-insurance  is  on  a  valued  policy. 
[Blackburn,  J. — The    addition   of  these  words 
might  make  an  important  difference  as  to  your 
argument  that  the  other  words  were  inserted  for 
the  purpose  of  value.    Is  it  not  desirable  in  order 
to  decide  upon  the  real  matter  that  the  declaration 
should  be  amended  by  setting  out  the  actual  words 
of  the  policy  P] 

By  consent  the  declaration  was  amended  by 
inserting  before  the  woids  "  outward  cargo  to  be 
deemed  homeward  interest,  &c.,"  the  words  "  with 
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leaye  to  increase  the  yalaation  of  cargo  on  the 
homeward  voyage." 

JSUl,  in  continuation. — The  only  olanse  in  the 
policy  which  relates  to  the  time  at  which  the  risk 
is  to  commence,  fixes  it  at  the  time  of  the  loading 
of  some  goods,  however  small  the  quantity  may  be. 
[Lush,  J. — If  the  policy  had  said  in  terms,  as  it 
does  say  in  effect,  that  the  goods  forming  part 
of  the  outward  cargo  shall  be  deemed  to  be  goods 
put  on  board  on  the  coast  of  Africa,  if  they  are 
not  removed  within  twentj-four  hours  after  the 
Tessel's  arrival,  that  woold  be  *'  from  the  loading 
thereof"  within  the  meaning  of  the  policy.]    If  it 
had  said  both  on  ontwaid  and  homeward  cargo. 
[Blackbuen,  J. — I  conjecture  that  the  parties  did 
not  notice,  or  that  they  forgot  the  existence  of,  the 
printed  words  "  shall  commence  upon  the  freight 
and  goods  or  merchandise  aforesaid  from  the  load- 
ing of  the  said  goods  or  merchandise  on  board  the 
said  ship  or  vessel  as  above."    Lush,  J.— Do  not 
these  words  mean  from  the  time  the  goods  are 
reloaded  on  the  West  Coast  of  Africa  P  j   It  does 
not  say  so.    [Lush,  J. — But  you  must  admit  that 
if  the  cargo  had  been  unshipped  on  the  West  Coast 
of  Africa,  and  put  on  board  again  the  next  day, 
the  policy  would  have  attached.    Why  should  they 
not  have  agreed  to  dispense  with  that  unnecessary 
term  P]  If  that  had  been  done,  there  would  then 
have  been  a  substantial  reloading  of  the  cargo,  as 
pointed  out  by  Cockbum,  C.  J.  in  Oourr  v.  Monte- 
fiore  (5  B.  &  S.  422).     The  insurance  in  that  case 
was  at  and  from  port  or  porbs  in  the  Eiver  Plate 
to   the    United  Kingdom,  &c.,  "beginning  the 
adventure  upon  the  said  goods  and  merchandise 
from  the  loading  thereof  aboard  the  said  ship  at  aa 
above."    The  cargo  had  been  shipped  in  Patagonia 
on  board  the  ship,  then  bearing  another  name« 
destined  for  England.      She  arrived  at  Monte 
Video,  in  the  River  Plate,  in  a  damaged  state,  and 
a  portion  of  her  cargo  was  taken   out  for    the 
purpose  of  repairing  her,  and  then  reloading.    On 
being  repaired,  she  and  her  cargo  were  purchased 
by  parties  at  Monte  Video,  who  changed  her  name, 
and  the  above  insurance  was  afterwards  efiPected. 
An  average  loss  of  the  ship  and  cargo  having 
taken  place,  it  was  held  that  the  underwriters 
were  liable.     '*It  is  true,"  said  Cockbum,   C.J. 
*^  there  has  not  been  an  actual  loading  on  board 
this  ship  at  Monte  Video  :  and  if  the  authorities 
establish  the  conclusion  that  an  actual  loading 
must  take  place  in  the  port  mentioned    in  the 
policy,  no  doubt  the  defence  of  the  underwriter 
would    be  suflBcient.      But  I    think  Nonnen  v. 
Kettlewell  (16  East,  176)  establishes  sufficiently 
for  the  present  purpose  that  there  may  be  a  con- 
structive loading  at  a  particular  place  so  as  to 
satisfy  the  language  of  such  a  policy  as  this.    In 
that  case,  the  cargo  having  been  put  on  board  at  a 
port,  the  vessel  came  to  that  from  which  she  was 
insured,  in  order  to  have  the  amount  of  duties 
ascertained,  and  the  cargo  was  examined  with  that 
Tiew.      A  portion  of  it  was  taken  out  for  the 
purpose,  and  when  the  custom  house  officers  dis- 
charged their  functions  it  was  put   back  again ; 
and  this  was  held  a  sufficient  loading  of  the  whole 
cargo  at  the  second  port  to  satisfy  the  terms  of  the 
policy.    According  to  the  authority  of  that  case, 
therefore,  a  construotiye  loading  will  suffice."    In 
that  case  there  was  some  loading  and  unloading ; 
in  the  present  there  was  none  whatever.    There 
must  be  an  actual  loading  as  to  part  in  order  that 
there  should  be  a  constructive  loading  as  to  the 


whole.    In  Biehman  v.  Garstairg  {uhi  aup.).  Lord 
Denman,    O.J.,  referring    to  the    memorandum 
which  declared  the  insurance  to  be  "  on  the  cargo, 
valued  at  4800L,"  said :  "  it  occurred  at  one  time, 
to  a  part  of  the  court,  that  this  raised  a  presump- 
tion that  the  parties  contemplated  such  a  cargo  to 
be  the  subject  of  the  assurance,  as  was  capable  of 
being  valued  at  the  full  amount  insured,  whea 
the  policy  had  attached,  i.e.,  when  the  ship  had 
arrived  twenty-four  hours  on  the  coast  of  Af rimi, 
and  that  the  entire  cargo,  consisting  of  outward 
and  homeward  goods,  would  alone  answer  that 
description.    If  this  were  clearly  the  meaning  of 
this  clause,  we  agree  that  we  might  inject  or 
qualify  the  words  "  from    the  loading  thereof 
aboard  the  said  ship,"  as  we  certainly  might  have 
dono  if  it  had  been  said  expressly  in  the  memo- 
randum that  the  insurance  was  on  the  cargo,  both 
outward  and  homeward,  valued  at  4800L    But  the 
difficulty  is  to  make  out  that  this  is  dearly  the 
meaning  of  the  memorandum  in  question."  [Bla.ck* 
BURN,  J.  referred  to  Bell  y.  ffobaon  (16  East,  240)* 
where  the  policy  was  on  goods  at  and  from  G.  to 
any  port  in  the  Baltic,  ^ginning  the  adventure 
from  the  loading  thereof  on  board  the  ship,  and 
the  policy  was  declared  to  be  in  continuation 
of  a  former  policy,  which  was  a  policy  from  V.  to 
her  port  of  discharge  in  the  United  Kingdom,  or 
any  ports  in  the  Baltic,  with  liberty  to  take  in  and 
discharge  goods  wheresoever,  to  return  12  per 
cent,  if  the  voyag^e  ended  at  G.    It  was  held  that 
the  assured  were  entitled  to  recover,  although  the 
goods  were  not  loaded  on  board  at  G.,  but  at  V., 
and  although  the  defendant  was  not   an  under- 
writer on  the  former  policy.    Lord  Ellenborough, 
O.J.,  said :  *•  A  very  strict,  and  certainly  a  construc- 
tion not  to  be  favoured,  and  still  less  to  be  ex- 
tended, was  adopted  in  the  case  of  Spilta  v.  Wood- 
man  (2  Taunt.  416),  where  it  was  holden  that  the 
words  *'  beginning  the  adventure  from  the  loading 
on  board,"  were  to  be  confined  to  the  place  from 
whence  the  risk  commenced.    But  if  there  be  any- 
thing to  indicate  that  a  prior  loading  was  con- 
templated by  the  parties,  it  will  release  the  case 
from  that  strict  construction.     Then  can  there  be 
anything  more  indicative  of  such  an  understanding 
between  the  parties  than  the  statement  made   at 
the  foot  of  this  policy,  that  it  was  in  continuation 
of  former  policies,  which  was  distinctly  upon  a 
Toyage  from  Virginia  P    This  was  taking  up  the 
voyage  from  a  period  in  the  former  policies.    The 
conclusion,  therefore,  whioh  was  drawn  in  8piUa 
V.  WoodmaniB  completely  rebutted  by  the  reference 
in  this  policy  to  an  antecedent  loading."    Is  there 
not  the  same  indication  of  intention  in  the  present 
case  P]  The  intention  of  the  parties  in  that  case 
was  to  keep  the  goods  continuously  insured.  There 
was  no  continuation  here  of  a  former  insurance* 
but  a  mere  getting  rid  of  part  of  the  original  in- 
surer's liability. 

Herachell,  Q.C.  (withhim  GuUy),ior  the  plaintiff* 
were  not  called  upon. 

Blackburn,  J. — ^I  do  not  think  we  need  tronble 
Mr.  Herschell.  Mr.  Hill  has  no  doubt,  said  every- 
thing that  could  be  said,  bat  notwithstanding  that* 
I  think  that  his  contention  is  wrong.  The  ordi- 
nary and  general  rule  in  the  case  of  a  policy  of 
insurance  of  course  is,  that  we  are  to  take  the  policy 
itself ;  it  is  in  a  printed  form,  with  written  parts 
introduced  into  it,  and  we  are  to  take  the  whole 
together,  both  the  written  and  the  printed  parts. 
Although  it  has  sometimes  been  said  that  we  onght 
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to  bestow  no  more  attention  oo  the  written  parts 
than  on  those  printed  parts  that  are  uniform  in  all 
policies  of  insorance,  there  is  no  doubt  that  we  do, 
«nd  ought  to,  make  a  difference  between  them. 
The  part  that  is  specially  put  into  a  particular  in- 
etmment  is  naturally  more  in  harmony  with  what 
the  parties  are  intending  than  the  other  parts, 
although  it  must  not  be  used  so  as  to  reject 
another  part,  or  to  make  it  have  no  effect.  One 
of  the  printed  parts  of  a  policy,  and  here  it  has 
not  been  struck  out,  is  that  the  insurance  "  shall 
commence  on  the  freight  and  goods  and  merchan- 
dise, from  the  loading  of  the  said  goods  and  mer- 
chandise on  board  the  said  ship  or  vessel  at  as 
above,"  which  would  refer  to  the  voyage  as  above. 
That  means  thac  the  underwriter  is  not  responsible 
for  the  goods  until  they  are  put  on  board  the 
vessel  for  the  voyage  that  is  insured,  unless 
there  is  something  stated  to  the  contrary,  and  so  it 
has  been  decided.  Bat  then  in  Bell  y.Hoheon  {ubi 
sup,),  which  rather  derogates  from  this  rule.  Lord 
Elienborough  says  it  had  been  held  that  the  words 
«*  beginning  the  adventure  from  the  loading  on 
board"  were  to  be  confined  to  the  place  from  whence 
the  risk  commenced;  but  he  adds, "  If  there  beany- 
thing  to  indicate  that  a  prior  loading  was  contem- 
plated by  the  parties,  it  will  release  the  case  from 
that  strict  construction."  That  I  understand  to 
mean  that  if  there  be  anything  on  the  face  of  the 
written  instrument  (we  cannot  construe  it  as  im- 
porting other  matters)  to  show  that  the  loading 
was  to  commence  at  a  prior  time,  or  that  the  word 
**  loading"  was  used  in  a  sense  different  from  the 
mere  putting  on  board,  then  such  a  sense  should 
prevail.  In  the  particular  case  of  which  Lord 
£llenborongh  was  speaking  there  was  a  policv  on 
the  goods  **  from  the  loading  at  as  above,"  which 
wouUl  mean,  apparently,  goods  loaded  at  Gotten- 
berg ;  but  it  was  stated  to  be  in  continuation  of  a 
policy  which  was  on  goods  from  Virginia  to  Grotten- 
berg  inter  cdia,  and  it  being  so  stated,  Lord  Ellen- 
borough  says,  **  Can  there  be  anything  more  in- 
dicative of  such  an  understanding  between  the 
parties  than  the  statement  made  at  the  foot  of 
this  policy,  that  it  was  in  continuation  of  former 
policies,  which  were  distinctly  upon  a  voyage  from 
Yirginia.  This  was  taking  up  the  voyage  from 
the  period  in  the  former  policies.  The  conclusion, 
therefore,  which  was  drawn  in  Spitta  v.  Wood' 
man*'  (that  is,  that  they  were  to  be  loaded  during 
the  voyage)  "  is  completely  rebutted  by  the  refer- 
ence in  this  policy  to  an  antecedent  loading."  Now 
what  is  there  in  that  reasoning — which  seems  to 
me  to  be  very  good  and  sound  sense — which  does 
not  apply  be;eP  The  insurance  here  is  an  in- 
surance of  lOOOZ.  "which  insurance  is  hereby 
declared  to  be  upon  cargo,  being  a  re-insurance  sub- 
ject to  all  clauses  and  conditions  in  the  original 
policy,  and  to  pay  as  may  be  paid  thereon 
general  average  and  salvage  charges  to  be  settled 
as  per  foreign  statement;"  and  then  the  policy 
proceeds  immediately  after  to  say,  'Most  or  not 
lost,  at  and  from  any  port  or  ports,  place  or  places, 
in  any  order  on  the  West  Coast  of  Africa  to  the 
said  vessel's  port  or  ports  of  call  and  of  discharge 
in  the  United  Kingdom.  And  the  said  company 
promises  and  agrees  that  the  insurance  aforesaid 
shall  commence  upon  the  freight  and  goods  or 
merchandise  aforesaid,  from  the  loading  of  the 
said  goods  or  merchandise  on  board  the  said  ship 
or  vessel,  as  above,  and  continue  until  the  said 
gootis  or  merchandise  be  discharged  and  safely 


landed  at  as  above."  There  was  nothing  to  show 
that  the  parties  contemplated  beginning  earlier  or 
taking  up  a  prior  loading.  The  goods  would 
appear  to  be  goods  shipped  on  the  coast  of  Africa, 
and  not  the  outward  cargo.  But  when  we  look  at 
the  policy  of  re-insurance,  which  is  said  to  have  all 
the  clauses  and  conditions  of  the  original  policy 
included  in  it,  we  find  a  policy  of  insurance  whieh, 
no  doubt,  began  upon  cargo  at  and  from  Liverpool 
to  any  port  or  ports  in  Africa,  and  backwards  and 
forwards  to  the  United  Kingdom,  with  liberty  to 
discharge,  &o.,  valued  at  3350^.,  and  ''  with  leave  to 
increase  the  valuation  of  the  cargo  on  the  home- 
ward voyage,  outward  cargo  to  be  deemed  home- 
ward interest,  twentv-four  hours  after  arriving  at 
her  first  port  of  discharge."  From  this  it  appears 
that  the  original  policy  was  to  cover  the  goods 
that  were  put  on  board  at  Liverpool,  to  cover  the 
cargo  whilst  at  Africa,  and  to  cover  the  cargo  home- 
ward from  Africa.  I  quite  agree  with  Mr.  Hill,  that 
it  was  quite  necessary  for  the  insured,  who  had 
leave  to  increase  the  valuation  of  the  cargo  on  the 
homeward  vovage,  to  say  which  of  these  it  was ; 
and  they  say  that  the  cargo  loaded  a*i  Liverpool, 
when  it  had  been  tweniv-four  hours  on  the  coast 
of  Africa,  and  going  backwards  and  forwards,  was 
to  be  considered  as  on  the  homeward  voyage ;  so 
that  the  insurance,  we  may  presume,  was  made 
after  the  ship  had  arrived  on  the  coast  of  Africa, 
and  does  not  cover,  or  propose  to  cover,  any  por- 
tion of  the  risk  out  to  Africa.  But  the  case  does 
appear  to  shove,  quite  a<<  distinctly  as  was  shown 
in  Bell  v.  Hob f on,  an  indication  on  the  face  of  the 
policy  that  it  was  intended  to  cover  goods  as,  in 
that  sense,  loaded  at  Africa,  which  were  on  board 
the  ship  twenty-four  hours  after  her  arrival  there, 
which  were,  in  the  former  policy,  declared  to  be 
considered  between  the  parties  as  part  of  the 
homeward  interest.  It  seems  to  me  to  be  clearly 
shown  that  the  parties  did  mean  this;  that 
the  underwriters  meant  to  say :  *'  We  run 
the  risk  whilst  the  ship  is  at  Africa,  on  all  the 
cargo  that  is  on  board  at  Africa,  although  it  may 
have  been  put  on  board  at  Liverpool;  for  such 
was  the  prior  policy  that  we  are  undertaking  to 
re-insure."  Taking  this  view  of  the  matter,  I 
think  the  plaintifTs  are  right  in  their  declaration, 
and  that  our  judgment  should  be  for  them. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  Bell  v.  Hobson  (uhi  sup.)  is  an 
abundant  authority  on  the  question  that  has 
arisen. 

Lush,  J. — I  am  of  the  same  cpinion.  The  policy 
in  question  reinsures.  It  is  an  agreement  by  way 
of  indemnity  to  the  plaintiffs,  the  underwriters  on 
the  original  policy,  for  the  risk  which  they  had  in« 
curred  on  the  homeward  voyage.  They  had  insured 
outward  and  homeward;  and  this  policy  under- 
takes to  gaarantee  and  indemnify  them  against  the 
risks  which  they  had  incurred  upon  the  homeward 
voyage.  The  policy  says  that  it  shall  be  subject  to 
all  the  clauses  and  conditions  of  the  original  policy. 
The  risk  was  to  commence  from  the  loading  of  the 
goods  on  board  the  ship  at  some  port  or  plaoe 
on  the  coast  of  Africa.  Now  by  one  clause  in  the 
original  policy  the  plaintiffs,  the  other  under- 
writers, had  agreed,  in  effect,  that  whatever  portion 
of  the  outwara  cargo  might  remain  on  board  for 
twentj-four  hours  after  the  arrival  of  the  vessel  on 
the  coast  of  Africa,  that  portion  should  be  deemed 
to  have  been  shipped  upon  the  homeward  voyage. 
That  I  take  to  be  the  meaning  and  effect  of  the 
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word  "outward  cargo  to  be  deemed  homeward 
interest  twenty- four  boars  after  her  arrival  at  ber 
first  port  of  disobarge."  Tbe  parties  bad  agreed 
therefore,  tbat  whatever  remained  of  the  oatward 
cargo  should  be  just  in  the  same  position,  as  to  the 
liability  of  tbe  underwriters,  as  if  it  bad  been 
shipped  on  the  coast  of  Africa  on  the  homeward 
voyage.  The  defendants  say,  '*  we  will  reinsure, 
and  subject  to  all  the  claims  and  conditions  of  tbat 
policy."  That,  I  think,  at  once  enables  us  to  put 
a  meaning  upon  the  terms  which  express  tbe  time 
when  the  risk  was  to  oommenoe.  It  was  to  com- 
mence upon  the  goods  "  from  tbe  loading  thereof 
on  board  the  said  ship."  It  shows  that  what  was 
meant  by  the  parties  was  not  the  actual  loading, 
but  a  constructive  loading,  which  was  what  the 
original  underwriters  bad  agreed  to  treat  as  a 
loading  on  board  for  the  purpose  of  the  homeward 
voyage. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiffs,  Chester  and  Urquhcurtf 
for  /.  H,  E.  Oillj  Liverpool. 

Attorneys  for  defendants,  Nevyman,  Bale,  and 
Stretton, 


COUBT  OF  ADMIBALT7. 

eported  by  J.  P.  AirarALL,  Esq.,  Bsniiter>at-Law, 

Monday,  June  10, 1872. 
The  Wabbiob. 

CoUisxon — Sailing  vessel  and  tug  with  tow — Duty  of 

tug — Sailing  rules^Articles  16  and  19, 
The  fact  thai  a  steam  tug  is  towing  a  vessel  against 
the  wind  involves  no  sv^  danger  of  navigation, 
and  no  such  special  circumstances  within  the 
mea/ning  of  Article  19  of  the  Regulations  for  Pre" 
veniion  of  Collisions  ai  Sea,  as  will  justify  a  dc' 
parturefrom  the  rule  (Art,  15)  that  a  steamship 
shall  keep  out  of  the  way  of  a  sailing  vessel. 
This  was  a  cause  of  collision  instituted  on  behalf 
of  tbe  owners  of  tbe  schooner  Triumph  against 
the  steam  tug  WoArior,  and  her  owners   inter- 
vening.   The  collision  occurred  off  the  Skerries,  at 
about  6.80  a.m.  on  17th  Feb.  1872.    The  Triumph 
was  closehauled  on  the  starboard  tack,  heading 
S.S.W.,   and    going    above    knots    when    she 
sighted  tbe  two  mast  headlights  and  starboard 
light  of  the  Warrior,  which  was  heading  due  west, 
and  was  towing  a  vessel  of  about  800  tons  burden. 
The  wind  was  west  and  blowing  a  strong  breeze, 
and  tbe  tide  was  flood  about  three-quarters  of  an 
hour  before  high  water,  but  not  running  strong. 
The  remaining  facts  are  fully  stated  in  the  judg- 
ment.   The  question  was  whether  it  was  the  duty 
of  a  steam  tug  towing  a  vessel  head  to  wind  to  give 
way  to  a  sailing  vessel. 

Myhurgh  {Butt,  Q.C.  with  him)  for  the  plaintiffs. 
— ^The  tug  and  tow  are  to  be  considered  as  one 
vessel,  and  as  the  motive  power  was  in  the  steam 
tug,  the  two  together  are  to  be  considered  as  a 
steamer,  and  it  was  their  duty  to  get  out  of  tbe 
way  of  the  schooner :  {The  Cleadon,  4  L.  T.  Hep. 
N.  S.  167 ;  1  Mar.  Law  Cas.  O.  S.  41.)  The  two 
vessels  were  approaching,  and  it  would  have  been 
an  improper  manoeuvre  on  the  part  of  tbe  schooner 
to  go  about  under  the  bows  of  the  steamer.  If  tbe 
schooner  was  right  in  assuming  that  tbe  steamer 
would  give  way,  and  go  under  ber  stern,  going 
about  would  necessarily  have  brought  tbe  vessels 
together  more  rapidly.    The  master  of  the  tug 


was  bound  to  have  stopped  or  slowed  bis  engines 
earlier  than  he  did. 

W,  G.  Oully  {Aspinall,  Q.O.  with  bim)  for  the 
defendants. — ^Tbe  schooner  might  have  avoided  the 
collision  by  going  about  when  she  sighted  tbe 
steamer  a  mile  off.  A  steam  tug  towing  a  ship 
cannot  be  considered  as  a  free  ship;  and  it  is 
much  less  inconvenient  for  a  sailing  vessel  close 
hauled  to  change  ber  oourse  than  for  a  steam  tngp. 
It  is  the  duty,  therefore,  of  a  sailing  vessel  to  geti 
out  of  the  way  of  a  tug  and  ber  tow :  (The  Inde^ 
pendence.  The  Arthur  Gordon,  4  L.  T.  Rep.  N.  S.  663  ; 
1  Mar.  Law  Gas.  O.  S.  88 ;  Lush.  270 )  In  that  casea 
sailing  vessel  close  hauled  was  held  liable  for  not# 
getting  out  of  tbe  way  of  a  tug  and  tow ;  but  the  tovv' 
was  also  held  liable  for  not  takingmeasnres  as  sooo 
as  the  danger  became  imminent.  Here,  however,  tbe 
tug  stopped  and  reversed  as  soon  as  she  saw  tbe 
schooner  persisted  in  holding  on  her  course,  and  is, 
therefore,  not  to  blame.  By  law  we  were  not 
bound  to  do  anything  until  that  time. 

Bult,  Q.O  in  reply. — The  Independance  {sup,)  is 
distinguishable,  as  that  collision  took  place  in  tbe 
daylight,  and  tbe  vessels  could  see  each  other; 
whilst  here  there  was  no  means  of  knowing  the 
steamer's  oourse.  Moreover,  that  case  was  decided 
in  1861,  and  the  new  sailing  rules  were  made  in 
1862 ;  and  by  Art.  18,  where  one  of  two  ships  is  to 
keep  out  of  the  way,  tbe  other  shall  keep  her 
oourse.  A  steamer  is  bound  to  make  way  for  a 
sailing  vessel,  and  therefore  the  schooner  was 
bound  to  keep  ber  oourse.  There  was  no  peculiar 
danger  at  the  time  which  qualified  tbe  rule  so  as  to 
bring  tbe  tug  within  art.  19. 

Sir  E.  Phillimobb. — ^This  is  a  case  of  collision 
between  a  vessel  called  tbe  Triumph,  of  82  tons, 
with  a  crew  of  three  hands,  and  laden  with  ooal, 

foing  from  Queen's  Ferry,  in  Flintshire,  to  Dun- 
alk,  in  Ireland,  and  tbe  Warrior,  a  steam  tug  of  72 
tons  register,  with  engines  of  80-horse  power,  and 
manned  by  a  crew  of  eight  bands.  The  Warrior,  at 
the  time  of  the  collision,  was  lowing  a  ship  called 
the  Woosung,  of  about  800  tons.  The  place  of 
collision  was  four  or  five  miles  off  tbe  Skerries^-to 
the  east  of  the  Skerries.  The  wind  at  the  time 
was  W.,  and  tbe  tide  was  flood,  about  three-quarters 
of  an  hour  before  high  water.  The  night  was 
what  is  called  dark  but  clear,  a  description  which 
we  are  very  familiar  with  in  this  court.  Now  the 
schooner  was  close  hauled  on  the  starboard  tack» 
and  heading  S.3.W.,  and,  according  to  ber  evidence 
and  her  narrative,  she  saw  a  starboard  light  and 
two  towing  lights  of  a  steamer  three  points  on  her 
port  bow  about  a  mile  off.  The  schooner  deliber- 
ately, as  her  master  has  told  us  this  morning,  kept 
ber  course,  conoeiving  that  she  lay  under  an  obli- 
gation to  do  so  according  to  the  sailing  rules. 
The  steamer  struck  her  on  the  port  quarter  abaft 
the  main  rigging,  and  she  sank  soon  afterwards. 
The  steamer  was  towing,  as  I  have  said,  a  ship  of 
700  or  800  tons,  and  she  saw  the  port  light  of  the 
schooner  on  her  starboard  beam  about  a  mile  o£F. 
Now  she  says  that  she  did  nothing  till  within  a 
hundred  yards,  continuing  to  approach  the 
schooner,  and  when  she  had  come  within  that  dis- 
tance the  schooner  hailed  her  to  go  astern,  which 
she  attempted  to  do,  but  she  did  not  quite  suooeed» 
and  struck  the  schooner  as  I  have  said.  The  rules 
applicable  to  this  case  are  the  15th  which  is — *"  If 
two  ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steam  ship,  are  proceeding  in  snob  direo 
tion  as  to  involve  risk  of  collision,  the  steam  ship 
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shall  keep  out  of  the  way  of  the  sailing  ehip ;  " 
the  18th,  '*  Where,  by  the  above  rales,  one  of  two 
ships  is  to  keep  ont  of  the  way,  the  other  shall 
keep  her  course  snbjeot  to  the  qoalifioations  con- 
tained in  the  foUowiog  article,"  and  the  19th, 
*'  In  obeying  and  construing  these  roles  due  re- 
gard must  be  had  to  all  dMigers  of  navigation ; 
and  due  regard  must  also  be  had  to  any  special 
oiroamstanoee  which  may  exist  in  any  partioalar 
ease,  rendering  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger." 
Hie  steamer's  contention  is  that  her  case  falls 
under  the  i9th  rule;  that  there  were  dangers  of 
navigation  and  particular  circumstances  which 
justified  her  in  expecting  that  the  schooner  would 
get  out  of  her  way,  and  she  alleges  that  the 
schooner  might  safely  have  done  so  by  tacking  or 
by  going  under  the  stem  of  the  vessel  in  tow, 
I  presume.  I  have  of  course  taken  the  opinion  of 
the  Elder  Brethren  on  these  points,  and  they  are 
fA  opinion  thbt  there  were  no  dangers  of  naviga- 
tion, and  no  special  circumstances  which  justilied 
a  departure  from  the  ordinary  rule  that  a  steam 
ship  shall  keep  out  of  the  way  of  the  sailing  vessel, 
on  the  contrary,  they  think  that  the  JVarrior 
might  have  avoided  the  collision,  according  to  the 
evidence  of  her  own  master,  either  by  starboarding 
or  by  porting  at  an  earlier  period  than  she  did,  or 
that  she  might  have  stopped  at  an  earlier  period, 
in  which  case  again  there  would  have  been  no 
collision.  I  have  considered  the  case  of  The 
Arthur  Gordon  and  The  h^ependanee  (Lush.  270), 
but  it  does  not  appear  to  me  to  affect  the  conclu- 
sion at  which  I  have  arrived.  I  pronounce  the 
Warrior  alone  to  blame  for  the  collision. 
Solicitors  for  the  plaintiffs ;  ThomeilAf  and  Archer, 
Solicitors  for  the  defendant:  Wright,  Stockley, 
taid  Beckett. 


June  13  and  14, 1872. 

The  Qlbngabeb. 

Salvage^'OoUiBion — Salvor    to    hlame — Eight    of 

oumere  to  recover  in  reepeet  of  omother  vessel — 

Employment  of  ealoor. 

A  vessel  rendering  assistance  to  another  which  she 

has  vnrured  in  collision  cannot  daim  salvage 

reward  if  the  coUieion  takes  plaee  by  her  defautt. 

The  otoners,  master,  and  crew  of  a  vessel  which 

renders  assistance  to  a  vessel  injured  by  collision 

are  not  deprived  of  their  right  to  salvage  re- 

ward  by  the  fact  that  some  cf  the  otoners  oyre 

also  owners  of  another  vessel  by  whose  misconduct 

the  collision  takes  place. 

A  vessel  rendering  salvage  assislance  is  thot  deprived 

of  her  right  to  [reward  by  the  fact  that  she  is 

employed  by  a  vessel  whose  misconduct  renders  her 

employment  necessary. 

Salvage  services  were  rendered  by  four  steamers;  one 

of  the  steamers  had  come  into  collision  with  the 

vessel  salvedt  and  was  found  to  blame,  and  she 

rendered  the  prwhcipal  services.    The  value  of  the 

prop*^y  salved  was  22,2001. 

Held,  ihat  the  three  vessels  not  to  blam^  were  enUtUd 

to  reward.  The  court  awarded  ^I0l\ 
Two  causes  of  salvage  were  instituted  against  the 
ship  Olengaher,  her  cargo  and  freight ;  the  one  on 
behalf  of  the  owners,  masters,  and  crews  of  the 
steamtugs  Black  Prince,  Sir  George  Qrey,  and 
Warrior,  the  other  on  behalf  of  the  steam  ferry- 
boat Bee.  The  two  causes  were  heard  at  the  same 
Vol  L,  N.  S. 


time  before  the  learned  judge,  assisted  by  Trinity 
Masters. 

The  Blctck  Prince  was  a  tug  of  101  tons  register, 
and  had  disconnecting  eng^es  of  ninety-fivenorse- 
power  nominal,  working  up  to  650  actual.  The 
Sir  Charge  Qrey  was  a  tug  of  forty-nine  tons 
register,  and  had  a  single  engine  of  fifty  horse- 
power nominal,  working  up  to  150  actual.  The 
Warrior  was  a  tug  of  seventy-two  tons  register, 
with  disconnecting  engines  of  ninety  horse-power 
nominal  working  up  to  860  actual.  The  Olengaher 
was  an  iron  ship  of  658  tons  regbter,  and  was  at 
the  time  of  the  services  rendered  laden  with  a 
cargo  of  wheat  and  flour.  The  value  of  the  ship 
cargo,  and  freight  was  22,2002. 

At  about  10.15  p.m.  on  the  8th  April,  1872,  the 
BUick  Prince  was  engaged  in  towing  the  barque 
Strathmore  up  the  river   Mersey    past  Monk's 
Ferry.    Soon  afberwards  her  master  who  was  on 
the  bridge  perceived  what  he  described  as  a  black 
object,  which  afterwards  turned  out  to  be  the 
Olengaher,  carrying,  as  he  alleged,  no  lights,  about 
sixty  or  seventy  yards  distant.    He  immediately 
stopped  his  engines  and  reversed  full  speed  and 
hail^  the  Strathmore  to  starboard  her  helm  and 
slipped  the  hawser.    The  Black  Prince  brought  up 
short  of  the  port  bow  of  the  Olengaher,  but  the 
Strathmore  going  past  the  tug  struck  the  Glen" 
gaber  on   her   starboard    bow.     The    Olengaber 
dragged  her  anchors  and  drifted  to  the  southward 
with  the  Strathmore  laying  across  her  bows.    The 
Strathmore  soon  afterwards  sunk.    The  Olengaher 
came  into  collision  with  the  barque  Indus  and  set 
that  vessel  adrift,  and  both  vessels  went  away  to 
the  southward.    The  Olengaber  was  considerably 
damaged  by  the  collision.    The  Bee,  which  was  a 
double-ended  steamer  working  up  to  about  200 
horse-power,  took  hold  of  the  Indus,  and  after- 
wards made  fast  to  the  Olengaber,  and  towed  to 
the  westward  to  take  the  strain  off  the  Indus ;  she 
towed  thus  for  twen^  minutes,  and  then,  at  the 
request  of  the  mate  of  the  Olengaber,  went  to  fetch 
the  master  of  that  vessel  from  Bock  Ferry.    In 
the  meantime  the  Black  Prince  came  up  and  made 
fast  to  the  Olengaher  and  checked  their  drifting. 
The  Sir  Oeorge  Or&y  then  came  up  and  offered  her 
services  to  the  master  of  the  Olengaber,  but  accord- 
ing to  the  defendants'  evidence  they  were  refused  ; 
by  the  plaintiffs'  account,  however,  they  were  ac« 
cepted— whether  by  the^iocAjPrtiMJeor  by  the  Glflw- 
gcu)er  was  uncertain — and  she  made  fAst  aiiead  of  the 
Black  Prince,  and  towed  ahead.    They  stopped 
the  drifting,  and  held  her  steady  for  a  short 
time.     The  weather  was  then  blowing  a  mode- 
rate gale.     The  Bee  meanwhile   had   returned, 
and  was  made  fast  along  the  port  side  of  the  Olen* 
gaher  and  went  ahead  full  speed  to  hold  her  against 
the  tide,  and  continued  to  do  so  until  high  water, 
about  midnight.  The  hawser  of  the  Sir  Oeorge  Orey 
was  then  cut,  and  the  Black  Prince  went  alonfirside, 
her  hawser  also  being  cut.    The  Black  Prince  was 
made  fast  to  the  starbowrd  side,  and  the  Sir  Charge 
Orey  to  the  port  side  of  the  Olengaber;  the  Bee 
being  lashed  to  the  stern  to  cant  her  head  to  the 
eastfiard.    At  1  a.m.  of  the  9th,  the  Black  Prince 
again  got  her  hawser  out  ahead;  the  Sir  Oeorge 
Orey  let  go  and  went  away ;  the  Bee  was  again 
lashed  alongside,  and  with  the  ebb  tide  the  Glen' 
gaber  was  got  clear  of  the  Indus.    The  Olengnber 
was  then  towed  down  the  river  to  the  entrance  of 
the  Alfred  Dock.    The  Warrior  then  came  up  and 
offered  her  services,  and  she  was  lashed  alongside 

Digitized  by  vr^jL^MX*-^ 


402 


MARITIME  LAW  OASES. 


Adm.] 


The  Glengabbr. 


[Adm. 


the  Qlengaher  and  Msisted  in  holding  her  up.  The 
Bee  ran  short  of  ooal  about  9  a.m.,  and  went 
away.  The  wreok  was  then  cleared  away  with  the 
assistanoeof  some  shipwrights  and  another  tng. 
The  Black  Prince  then  let  go,  and  the  Wmrrior  and 
the  other  tog  towed  the  OUngaber  into  the  Alfred 
basin,  and  after  some  delay  into  the  Alfred  Dock, 
where  she  was  moored  in  safety  at  about  2  p.m. 
It  was  admitted  that  Edward  and  William  Griffiths 
were  registered  owners  of  thirty  and  sixteen 
sixty-f onrth  shares  respectively  in  the  Black  Prineet 
and  also  of  thirty-two  and  twenty-six  sixtyfourth 
shares  in  the  Warrior.  A  cause  of  collision  was  in* 
stituted  against  the  Black  PKnc0,by  the  owners  of 
the  Qlengaher,  in  respect  of  this  collision,  and  another 
cause  by  the  same  persons  against  the  owners  of 
the  Strathmore.  The  first  cause  came  on  for 
hearing  before  the  present  salvage  suit,  and  the 
Black  Prince  was  held  to  have  failed  in  her  de- 
fence, although  the  question  of  the  extent  to 
which  she  was  to  blame,  was  reserved  until  after 
the  cause  against  4ihe  8iraihmore  was  heard. 
The  present  salvage  suit  came  on  for  hearing  after 
the  cause  against  the  Black  Prince,  and  before  the 
cause  against  the  Straikmore. 

AspinaUy  Q.G.  and  OuUy,  for  the  nlaintiffs, 
owners,  masters,  and  crew  of  the  BUnck  Prince^ 
the  Warrior,  and  the  Sir  George  Qrey. 

Pickering,  Q.G.  and  Potter,  for  the  plaintiffs, 
owners,  master,  and  crew  of  the  Bee, 

Mihoard,  Q.G.  and  Myburgh,  for  the  defendants, 
submitted  that  the  Black  Prince  was  not  entitled 
to  salvage  reward,  on  the  gronod  that  she  was  a 
wrongdoer,  having  been  found  to  blame  for  the 
collision ;  that  the  Warrior  came  under  the  same 
rule  as  her  owners  were  also  owners  of  the  Black 
Prince,  and  could  not  therefore  benefit  by  their 
own  wrong ;  that  the  Sir  George  Grey  having  been 
employed  by  a  wrongdoer  could  not  recover.  The 
services  of  the  Sir  George  Grey  and  the  Warrior 
were  smalL 

AepinaU,  Q.O.  in  reply. 

Jwne  14^&.— Sir  B.  Fhilumobb.— The  inoonye- 
nience  which  arose  in  the  preceding  collision  case 
(against  the  Black  Prince)  from  the  absence 
of  the  evidence  in  the  Strathmore,  follows  to  a 
certain  extent  these  cases  of  salvage,  which  were 
the  consequences  of  that  act  of  collision,  and  it  is 
yerymuch  to  be  regretted,  though  it  cannot  be 
helped,  owing  to  the  exigencies  of  the  case,  that 
the  court  has  not  before  it  the  evidence  with 
regard  to  the  StrcUhmore,  so  as  to  be  enabled  to 
dcAl  with  the  whole  of  the  question ;  for,  although 
it  is  divided  into  a  variety  of  suits,  in  reality  it  is 
impossible  to  make  a  hir  decision  with  respect  to 
the  oase  now  before  me  without  remembering  the 
previous  history  of  the  case.  There  are  some 
points  of  law  upon  which  the  court  must  express 
an  opinion  before  it  proceeds  to  assess  the  quantum 
of  award  which  it  thinks  due  to  the  salyors  in  this 
case.  I  have  already  decided  that  the  Black  Prince 
failed  in  her  defence  as  defendant  in  the  suit  of  colli- 
sion brought  by  the  Glengaberageanet  her.and  I  must 
now  decide  that  the  Black  Prince,  which  was  towing 
the  yessel  which  ran  into  the  OUngaber,  and  which, 
to  some  extent  at  least — to  what  extent  may  de- 
pend hereafter  when  the  case  of  the  Strathmore 
is  fully  examined — must  be  considered  with  the 
Strathmore  as  one  vessel,  and,  as  the  cause  of  the 
collision,  cannot  recover  in  this  court,  as  a  ship 
rendering  salvage  service,  the  necessity  of  which 
her  own  misconduct  has  occasioned.     I  must,  I 


however,  remember  that  although  the  Black  Prinee 
is  not  in  my  judgment  entitled,  for  the  reason  ttiat 
I  haye  stated,  to  be  considered  as  a  salyor,  I  must 
carefully  bear  in  mind  her  power  in  renderinff  the 
services  which  were  performed  subseonently  to 
the  collision,  because  that  power  which  she  poa« 
sessed  |must  very  much  affect  the  judgment  of  Uie 
court  with  respect  to  the  other  salvors.  I  shall 
dismiss  the  claim  of  the  Black  Prince  with  oosta. 
With  regard  to  the  Warrior,  it  has  been  contended 
in  limine  that  that  yessel  is  not  entitled  to  be 
considered  as  a  salvor  because  upon  cross- 
examination  it  appeared  that  some  of  her 
owners  were  also  owners  of  the  Black  Prince.  I 
am  not  inclined  to  allow  that  objection  to  prevail. 
I  foresee  very  graye  consequences  which  might 
result  from  it,  and  a  very  gr^t  deal  of  expense  in 
the  conduct  of  these  suits.  But,  on  principle^  I 
do  not  think  the  objection  can  stand :  certainly,  it 
could  only  stand  with  regard  to  those  owners 
themselves,  and  could  not  in  any  way  affect  the 
claim  of  those  who  were  not  joint  owners  of  the 
Black  Prince,  and  could  not  affect  the  crew  who 
assisted  as  salvors ;  but  I  know  of  no  precedent  for 
saying  that  because  a  yessel  belongs  to  the  same 
owner  as  the  vessel  which  has  done  the  mischief 
(being  wholly  unconnected  with  the  act  of  mischief 
itself,  and  their  being  no  suggestion  of  any  con- 
spiracy— which,  of  course,  would  create  a  totally 
different  state  of  circumstances — ^no  suggestion  of 
any  conspiracy  between  the  two  vessels,  the  one  to 
cause  the  mischief  and  the  other  to  assist  in 
remedying  it), such  a  vejsel  cannot  recover  salvage 
reward.  I  know  of  no  case  in  which  such  a  suggestion 
has  been  put  forward,  and  therefore  know  of  no 
instance  in  which  it  has  been  sustained,  therefore 
I  do  not  uphold  it  in  the  present  case ;  and  I  think 
the  Warrior,  if  entitled  to  salyage,  is  not  dis- 
entitled to  it  because  some  of  her  owners  are 
also  owners  of  the  Bkick  Prince.  1  must  also 
say  a  word  with  regard  to  the  Sir  George  Grey, 
which  is  said  to  be  disentitled  to  be  a  salyor, 
because  she  was  employed  by  the  Black  Prince, 
an  objection  I  must  also  dechne  to  uphold.  The 
Blqck  Prince's  misconduct  cannot  extend  beyond 
herself.  The  Sir  Charge  Grey  appears  to  me 
to  haye  reasonably  supposed  in  ^ese  oiroum* 
stances,  though  the  communication  was  more 
directly  with  the  Bkkck  Prince,  that  she  was  in 
fact  employed  on  behalf  of  the  Glengaber.  And 
then  I  must  say  a  word  with  resnect  to  the  Bee, 
Now  the  Bee,  it  is  admitted,  ana  yery  propeiiy 
admitted,  has  conducted  herself  from  first  to  last 
in  a  manner  which  entitle^  her  to  a  considerable 
salvage  remuneration  in  proportion  to  her  efforts, 
and  also  to  the  value  of  the  property  which 
she  sayed.  That  value  appears  to  amount  to 
2290001.  It  is  quite  true,  as  has  been  obseryed, 
that  there  was  no  risk  of  life  or  proper^  in  any 
of  these  services,  not  even  in  the  services  of  the 
Bee,  which  seem  to  have  extended  over  eleren 
hours,  during  half  of  which  time,  without  entering 
into  the  details  of  the  petition,  which  ban  been 
read  by  Mr.  Pickering,  and  which  is  assented  to 
with  a  trifling  alteration  by  the  defendants,  her 
services  in  the  opinion  of  the  court  supported  hy 
that  of  the  Elder  Brethren  of  the  Trinity  House, 
are  to  be  considered  as  of  great  value  in  the  pre* 
servatioo  of  the  property.  I  shall  a?rard  the  Bee 
3002.  I  think,  as  I  have  already  said,  that  the 
Warrior  or  the  Sir  Charge  Grey  were  both  aaArom, 
but  I  quite  assent  that  their  services  were  com* 
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paratively  of  a  trifling  oharaoter.  I  shall  airard  to 
the  Sir  Oeorae  Qrey,  wbioh  I  think  is  entitled  to 
a  somewhat  larger  amonnt  of  remuneration  than 
the  Warrior,  as  she  seems  to  have  been  of  more 
service  in  keeping  the  Blcuh  Frinoe  in  position  at 
the  time  the  Black  Prince  was  rendermg  assist* 
anoa,  I  shall  award  to  the  Sir  George  Qrey  60L,  and 
to  l^e  Warrior  502. ;  and  with  regard  to  their  costs 
I  think  they  are  entitled  to  their  costs,  becaose  I 
think  the  case  has  been  properly  bronght  in  this 
oonrt,  for  varions  reasons  ;  amongst  others,  the 
principal  oaose  itself  beins  here,  it  was  more  con- 
venient to  the  suiters,  and  probably  a  great  saving 
of  expense,  that  all  the  other  suits  connected  with 
that  cause  should  also  be  dealt  with  by  this  court, 
and  that  is  the  avrard  I  now  make. 

Solicitors  for  the  plaintiffs,  the  owners,  &c.,  of 
the  steam  tues,  Wrighi,  Stockley  and  BecheU, 

Solicitors  for  the  owners,  &c.,  of  the  Bee,  Sinvp' 
son  and  North. 

Solicitors  for  the  defendants,  Duneant  HiU  and 
Parkinson, 


Tuesday,  JtfUy  16, 1872. 
The  Bajah. 

lAmiiaiion  of  UahitUy — Oollisiofy^Ttoo  vessels 
damagedr^Merchami  Shipping  Act  Amendmeni 
Act  1862  (25  &  26  VicL  c.  63),  s.  54. 
Askipowner,  tohoaevesael  vr^wrea  two  other  vessels  in 
a  eolUsion  on  one  occasion  and  by  one  act  of  m- 
proper  naivigation,  does  not  inewr  in  resoect  of 
each  of  those  vessels  a  aeparaie  UahUity  beyond 
the  limitaHon  of  UahUi^  provided  for  by  the 
Merchant  Shipping  Act  Amendment  Act  1862,<.  54, 
and  is  enHtled  to  have  his  Uahility  limited  as  for 
oneeolUsion, 
This  was  a  cause  of  limitation  of  liability  insti- 
tuted on  behalf  of  George  Elliot,  the  owner  of  the 
steamship  Bajah,  against  the  owner  of  the  tug 
Admiral  and  her  master  and  crew,  and  the  owner 
of  the  ship  WiUiam  Davie,  and  all  other  persons 
haying  any  interest  in  the  said  tug  and  ship,  or  in 
the  cargo,  &o.,  on  board  of  them,  with  reference  to 
a  collision  between  the  Bajah,  the  Admiral,  and 
the  WUUam  Davie,  on  the  11th  Feb.  1872.  On 
that  date,  according  to  the  plaintiff's  petition,  the 
Bajah,^  at  one  and  the  same  time,  came  into  colli- 
sion with  the  Admiral  and  the  WilUam  Davie,  and 
the  Admiral  sank  and  the  WiUiam  Davie  was  much 
injured.  The  cargo  of  the  latter  vessel  was  not 
injured.  The  owners  of  the  WiUiam  Davie  and 
the  owners  of  the  Admiral  respectively  instituted 
suits  of  collision  against  the  Bajah  in  this  court, 
and  the  owner  intervened  aa  defendant,  and  bail 
was  given.  The  owner  of  the  Bajah  admitted  his 
liabiEty,  and  by  his  petition  prayed  the  court, 
there  being  no  loss  of  Ufe,  to  limit  his  liability  to 
an  aggresate  amount  not  exceeding  82.  per  ton  on 
the  gross  tonnage  of  the  Bajah,  and  to  stay  pro- 
ceedings in  the  collision  suits  on  payment  into 
court  of  that  aggregate  amonnt.  The  defendants 
filed  separate  answers  alleflting  that  the  Admiral 
was  in  the  mouth  of  the  river  Thames,  about  to 
take  hold  of  and  tow  the  William  Davie,  which 
was  then  lying  at  anchor;  that  the  Admired  was  a 
short  distance  off  the  starboard  bow  of  the  WiUiam 
Dame,  and,  with  her  engines  working  a  head,  was 
being  kept  in  position  to  enable  those  on  board  her 
to  obtain  the  tow  rope  of  the  WiUiam  Davie ;  that 
**  under  these  dronmstances  the  Bajah,  which  was  I 


coming  down  the  river  under  steam,  ran  into  and 
damaged  the  WiUiam  Dame,  and  then  ran  into  and 
sank  the  AdmiraV'  This  allegation,  which  was 
intended  to  raise  the  point  that  these  were  two 
separate  collisions,  was  admitted  by  the  plaintiffs 
to  be  true. 

BuU,  QC.  (Priiohardinthlnm)  for  the  plaintiffs. 
— ^The  defendants  are  going  to  contend  that  these 
were  separate  collisions,  and  that  the  plaintiffs  are, 
therefore,  liable  for  8{.  per  ton  twice  over.  I 
submit  that,  although  the  blows  doing  damage 
were,  perhaps,  at  different  moments,  it  was  sub- 
stantially on  one  occasion  and  one  collision.  Their 
contention  arises  on  the  wording  of  the  Merchant 
Shinping  Act  Amendment  Act  1862  (25  &  26  Yict. 
c.  63),  sect.  54,  (a)  which  only  deals  with  damage 
to  "any  other  ship  or  boat"  in  the  singular 
number.  The  real  test  is,  whether  this  is  to  be 
considered  as  two  distinct  collisions,  or,  as  being 
on  the  same  occasion,  only  one  collision.  If  the 
latter,  then  the  plaintiff  is  entitled  to  his  limita- 
tion. The  Merchant  Shipping  Act  1854  (17  &  18 
Yict.  c.  104),  sect  506,  (&)  shows  that  collisions 
must  be  on  distinct  occasions  to  create  a  separate 
liability. 

Olarhaon  for  the  defendants.— Sect.  506  of  the 
Merchant  Shipping  Act  1854  was  not  enacted  for 
the  benefit  of  the  shipowner  but  for  the  benefit  of 
those  injured  by  collision,  and  in  order  to  prevent 
this  defence  being  set  up  by  shipowners  where 
their  vessels  had  injured  several  other  vessels  on 
the  same  voyage.  The  Admiral  Bxid  the  WiUiam 
Davie  were  separate,  and  the  injury  done  was  to 
two  vessels  by  improper  navigation  under  sect.  54 
of  the  Merchant  Shipping  Act  Amendment  Act 
1862.  The  plaintiffs  are,  therefore,.not  entitled  to 
the  limitation  prayed. 

Sir  B.  Philldi OBE. — ^I  take  a  different  view  of 
the  construction  put  upon  this  section  from  that 
put  forward  by  Mr.  Olarkson.  I  think  that  the 
true  construction  to  be  put  upon  the  statute  is 
that  the  liability  there  limited  has  reference  to  one 
and  the  same  accident,  if  it  may  be  so  called,  and 
that  it  is  not  intended  that  where  a  vessel  and  a 
tug  lying  close  to  each  other  are  struck  almost  at 
the  same  time,  and  as  a  result  of  the  sameact  of  im- 
proper navigation,  that  there  should  be  a  double 
liability.  I  am  of  opinion  that  this  claim  for  limi- 
tation of  liability  is  founded  upon  a  just  conoep- 
tion  of  the  meaning  of  the  statute,  and  I  shall 
grant  the  prayer  of  the  petition. 

(a)  The  section,  as  far  as  mateiiaL  is  as  follows  :— 
The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  oases  where  all  or  anv  of  the  following 
events  ooonr  without  their  aotnal  f aoit  or  privi^,  tiiat  is 
to  say, 

4.  where  an^  loss  or  dama^  is  by  reason  of  the  im- 
proper navisfation  of  snoh  ship  as  uoreaaid,  oansed  to 
any  other  smp  or  boat,  or  to  any  goods,  menuaadise,  or 
other  thing  whatsoever  on  board  any  other  sh^  or 
boat; 

Be  answerable  in  damages  ....  in  respect  of 
loss  or  damage  to  ships,  goods,  &c.,  to  aa  anrregate 
amount  exceeoing  8^.  for  each  ton  of  the  ship^s  ton- 
naire,  &o. 

(b)  That  section  is  as  follows  :~The  owner  of  every  sea- 
gcnog  ship,  or  share  therelD,  shall  be  liable  in  respect  of 
every  snon  loss  of  life,  personal  injnrv,  loss  of,  or  damage 
to,  ffoods  as  aforesaid,  arising  on  cuttmct  occasions  to  the 
same  extent  as  if  no  other  loss  injury,  or  damage,  had 
arisen. 

Sect.54of25A;a6yiot.c.l8,is  snbstitated  bythatAot    ^ 
for  sect.  504  of  the  Merchant  8*"Pjp^»{||^j>|l^QQg[g 
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Proctors  for  the  plaintiffs,  Pritchard,  and 
Sons, 

Solicitor  for  the  Admiral,  Thomas  Cooper. 

Proctor  for  the  WtUiam  Dame,  Gyrus  Waddi- 
love. 


AMSBZCAH   BEPOBT8. 

(Collated  hj  F.  O.  OmuM  p,  Esq.,  Bazrirter^it-Law,) 


UNITED  STATES  DISTBIOT  COURT  OP 
MICHIGAN.— IN    ADMIRALTY. 

Tuesday.  Feb.  13, 1872. 

The  Schooker  Marquette. 

Salvage — Agreed  compensation — Proceedings  inrem 

and  m  personam. 
A  salvor  by  contract  is  not  an  agent  of  the  oumers, 

and  has  no  claim  against  the  property  saved 

beyond  the  contract  price. 
A  contract  by  salvors  with  owners  for  an  agreed 

amount  to  be  paid  in  any  event,  creates  only  a  per' 

sonal  obligcUion  on  the  part  of  the  owners. 
A  wrecking  compcmy  which  had  agreed  to  raise  a 

sunken  schooner  for  a  certain  proportion  of  her 

vaitte,  hired  of  the  libellant  a  aiver  and  certain 

apparatus. 
Held,  that  the  libella/nt,  having  knowledge  of  the 

contract,  could  not  maintain  a  Ubel  in  rem. 
LoNGTEAR,  J.,  delivered  the  opinion  of  the 
court. — ^Tbe  Marquette  was  sunk  in  the  Straits 
of  Mackinaw,  by  a  collision,  and  abandoned 
by  her  owners  to  the  nnderwriters,  and  there  lay 
then  sunken  in  about  fifteen  fathoms  of  water. 
The  underwriters  contracted  with  the  North- 
western Wrecking  Company,  a  corporation  organ- 
ised under  the  laws  of  Ohio  for  the  raising  of 
sunken  vessels,  to  raise  the  Marquette  and  place 
her  in  Clark's  dry  dock  in  the  city  of  Detroit,  for 
six-tenths  of  the  yessel.  The  North- Western 
Wrecking  Company  entered  upon  the  performance 
of  their  contract,  under  the  charge  and  supervision 
of  Milo  Osborne,  and  after  working  at  the  wreck 
for  several  days  found  that  on  account  of  the  great 
depth  of  water  in  which  the  wreck  lay,  the  services 
of  a  diver  were  necessary.  The  libellant,  who  was 
also  in  the  wrecking  business,  was  then  engaged  in 
raising  a  wreck  in  Beaver  Harbour,  near  &aver 
Island,  a  few  miles  distant  from  the  wreck  of  the 
Marquette.  He  had  divers  in  his  employ,  and 
owned  and  had  in  use  the  necessary  diving  armour 
and  apparatus,  a  hand  pump,  a  steam  pump,  etc., 
adapted  to  the  purposes  of  wrecking.  He  was 
also  the  patentee  of  a  new  invention  for  raising 
sunken  vessels,  which  consisted  mainly  in  sinking 
casks  filled  with  water,  and  then,  after  being 
fastened  to  the  vessel,  inflating  them  with  air  by 
the  use  of  a  steam  pump  and  connecting  tubes  or 
pipes,  and  thus  expelling  the  water  and  giving 
the  casks  a  lifting  power.  Osborne,  who  was  in 
charge  of  the  work  for  the  North- Western  Wreck- 
ing Company,  applied  to  and  obtained  of  the  libel- 
lant} a  diver  and  the  necessary  armour  and  appa- 
ratus, including  a  hand  pump.  After  working  a 
short  time  it  was  found  that  the  hand  pump  was 
not  sufficient  for  the  divers  to  operate  with  safety 
in  80  great  depth  of  water,  and  Osborne  returned 
the  hand  pump  and  obtained  libellant's  steam 
pump.  After  working  a  few  days  longer,  and  not 
making  much  progress,  Osborne  returned  to  libel- 
lant the  diver,  apparatus  and  pump,  and  had 
a  settlement  with  nim  up  to  that  time,  and  paid 


libellant  what  was  then  found  to  be  his  due  at  the 
rate  of  50dols.  per  day  with  the  hand  pump,  and 
75dols.  per  day  with  the  steam  pump,  less  a  small 
deduction  made  by  libellant  at  the  request  of 
Osborne.  Osborne  desired  the  use  of  the  diver, 
etc.,  longer,  but  complained  thnt  they  could 
not  aflfora  it  at  the  price  chai^^  by  libellant 
A  new  arrangement  was  then  entered  into, 
and  Osborne  returned  to  the  Marquette  with  two 
divers  who  were  in  the  employ  of  the  libel- 
lant, the  necessary  armour  and  apparatus,  and 
the  steam  pump,  and  taking  with  him  also 
some  of  libellant's  casks  to  be  VM&d  on  his  patented 
plan,  and  had  the  same  for  use  in  raising  tne  wreck 
thirty-four  consecutive  days,  and  nntU  the  vessel 
was  finally  raised.  The  divers,  &o.,  were  actually 
used  twenty-eight,  and  were  idle  six  days  out  of 
the  thirty-four  days.  It  is  for  this  use,  under  the 
new  arrangement,  that  the  libellant  brings  this 
suit  against  the  vessel.  During  this  time  the 
libellant  came  along  where  the  company  were  at 
work,  on  his  way  to  Cleveland,  with  the  vessel  he 
had  been  raising,  and  left  a  small  vessel,  called  the 
Barbour,  and  his  chains,  anchors,  additional  casks, 
&o.,  and  the  same  were  used  by  the  company  to 
some  extent,  but  no  additional  claim  is  made  for 
such  use.  On  the  Marquette  being  raised  she  was 
taken  to  Detroit  by  the  North- Western  Wrecking 
Company,  and  placed  in  Clark's  dry  dock,  in  com- 
plete fulfilment  of  their  contract  with  the  under- 
writers, and  its  interest  of  six- tenths  in  the  vesseU 
her  boats,  &o.,  thereupon  accrued  to  them,  and  the 
company  has  intervened  and  put  in  its  claim  and 
answer  for  the  protection  of  that  interest.  The 
libellant  and  Osborne,  both  of  whom  were  sworn 
as  witnesses  and  testified  in  the  case,  agree  that 
the  divers  were  in  the  employ  of  the  libellant, 
and  that  he  was  to  be  paid  for  their  servioee,  as 
well  as  for  the  use  of  the  armour,  apparatus 
pump,  &o.  They  also  agree  that  libellant's 
compensation  was  not  dependent  upon  saccess, 
but  that  he  was  to  be  paid  at  all  events,  whether 
the  vessel  was  raised  or  not.  It  is  true  they  do 
not  say  this  in  so  many  words,  but  the  version 
which  each  gives  of  what  the  contract  was  under 
the  new  arrangement  admits  of  no  other  construc- 
tion. They  are  also  agreed  as  to  the  time,  viz.» 
thirty-four  days,  and  that  twenty-eight  of  those 
were  working  days,  and  six  of  them  they  were 
idle.  The  main  facts  upon  which  there  is  any  dUb- 
agreement,  are,  as  to  whether  there  was  a  fixed 
rate  of  compensation  agreed  upon,  or  whether 
it  was  left  to  a  quantum  meruit,  and  as  to  whether 
the  libellant  knew,  or  was  informed  of  the  character 
or  capacity  in  which  the  company  was  operatdng, 
that  IS,  that  they  were  operating  as  oontractors, 
and  not  as  owners.  The  libellant  claims  that  the 
rate  of  compensation  agreed  upon  was  75dol8.  per 
day  when  working,  iand  half-prioe,  or  37.50  dols. 
per  day,  when  idle.  On  this  oasis,  he  claims  as 
follows : 

Dola. 

28  working  days  at  75  dolB 2100 

6  idle  days  at  37.50  dolB 225 

Total 

Less  payment  oonoeded 

Balance 


310 

2015 


Total  

Payments  oUumed  and  conceded 310 

Leaving  a  balanoe  of 901S 

for  which,  with  interest  from  1st  Oct.  1870,  libel- 
Digitized  by  V3VJVJV  IV^ 
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lant  claims  a  decree  in  his  favonr  against  the 
▼esseL  On  the  other  hand,  the  company  claims 
that.no  fixed  rate  of  compensation  was  agreed 
npon;  hut  on  the  contrary,  that  when  Osborne 
complained  that  they  could  not  afford  to  pay  75 
dols.  per  day,  that  libellant  told  him  to  take  the 
divers,  &c.,  and  use  them,  and  he  would  be  reason- 
able with  them,  or  words  to  that  efiPect,  and  that 
that  was  the  agreement  as  to  compensation,  fiat 
without  pursuing  this  disputed  point  farther  now, 
I  will  proceed  to  the  other  disputed  fact.  And 
here  I  must  hold  that  libellant  had  notice  of  the 
character  or  capacity  in  which  the  company  was 
operating.  Libellant,  in  his  testimony,  says  :  "  I 
understood  the  North- Western  Wrecking  Com- 
pany had  taken  the  job  to  raise  the  vessel,  and 
nad  failed.^  I  did  not  know  how  much  they  had 
taken  the  job  for."  He  understood,  then,  that  the 
companv  was  not  operating  as  owner,  bat  had 
undertaiken  the  raising  of  the  vessel  as  a  "job," 
and  the  only  point  as  to  which  he  professes  not  to 
have  been  iuformed,  was,  how  much  they  were  to 
receive  for  the  service.  This  is  soffioient  alone  to 
settle  this  point.  Bat  there  is  further  testimony, 
which  I  think  places  it  beyond  all  doubt  that  libel- 
lant knew,  not  only  that  the  company  was  opera- 
ting as  contractor,  but  also  the  terms  of  the 
contract.  Osborne,  after  producing  in  evidence 
the  contract  (which  was  in  writing),  between  the 
North- Western  Wrecking  Company  9  nd  the  under- 
writers, testifies  positively  and  explicitly,  as  fol- 
lows :  **  I  made  known  to  Captain  Falcon  that  we  had 
such  a  contract ;  that  I  deemed  it  a  good  one,  and 
that  I  wished  lum  to  go  in  with  me  and  share  in 
the  results,"  &c.  That  was  at  the  time  we  were  at 
Beaver  Harbour.  He  replied  that  he  wanted  nothing 
to  do  with  the  wreck — that  he  wanted  the  money. 
He  said  they  were  slow  things  to  realise  from.  I 
told  him  that  we  were  to  have  six-tenths,  and  that 
they  ought  to  be  raised  in  a  very  short  time — we 
deemed  it  a  good  contract."  In  this  Osborne  is 
not  contradicted.  On  the  libellant  being  re-called 
to  the  witness  stand,  and  asked  if  any  such  con- 
versation took  place,  sa^s,  "  none  that  I  recollect ;" 
and  this  is  all  the  denial  he  makes,  which  in  fact 
is  no  denial.  But  it  is  contended  on  behalf  of 
libellant,  that  the  North- Western  Wrecking  Com- 
pany were  in  fact  part  owners  of  the  vesselto  the 
extent  of  the  six-tenths  which  they  were  to  have 
under  their  contract  with  the  underwriters  in  case 
of  nnccess,  and  which  finally  accrued  to  it.  I  can- 
not agree  to  this.  The  company  was  operating 
precisely  the  same  as  any  salvors  under  contract, 
and  the  agreement  as  to  the  six-tenths  was  simply 
fixing  the  quantum  of  compensation  in  lieu  of 
leaving  it  for  after  consideration  between  the  par- 
ties, or  to  be  determined  by  the  court.  Besides 
that,  it  was  wholly  conditional  upon  success,  and 
it  accrued  to  it  only  from  the  time  the  contract 
was  fully  performed.  By  no  known  principle  of 
law  or  in  reason,  can  it  be  held  to  relate  back  to 
an  J  preyious  period,  so  as  to  afiPect  the  interests 
of  thoee  who  were  owners  of  the  vessel  at  the  time 
the  contract  was  entered  into.  The  company  must, 
therefore,  be  held  to  have  sustained  the  relation  of 
ocntract  merely,  at  the  time  the  agreement  be- 
tween libellant  and  Osborne  was  entered  into.  The 
case,  then,  is  that  of  a  person  having  rendered  a 
service  to  salvors  for  a  compensation  to  be  paid 
at  all  events,  who  were  themselves  operating 
under  a  contract  with  the  owners  known  to 
■a<di  person  claiming   and  seeking  to   enforce 


a  lien  upon  the  vessel  saved,  independently 
and  irrespectively  of  such  latter  contract,  and  of 
the  compensation  as  fixed  by  it.  The  learned  ad- 
vocate for  the  libellant  has  referred  the  court  to  no 
adjudicated  case  in  which  this  was  allowed  to  be 
done,  and  to  no  authority  or  even  dictum  to  that 
effect ;  and  after  a  most  careful  and  searching  in- 
vestigation, the  court  has  been  able  to  find  none. 
On  the  contrary,  the  authorities  are  all  the  other 
waj^.  The  case  of  The  WhiUaher  (Sprague's  de- 
cision, 229,  and  same  case  at  p.  242),  and  that  of 
one  hundred  tons  of  iron  (2  Benedict's  D.  C. 
Beps.  21),  are  quite  analogous  to  the  present 
case.  Both  cases  were,  in  fact,  more  favourable  to 
the  libellant  than  the  present.  In  the  case  of  Ths 
WhUtaher,  Holbrook,  the  original  contractor,  after 
vain  efforts  to  get  the  vessel  off,  gave  the  job  over 
entirely  to  one  Otis,  at  an  expense  largely  beyond 
the  contract  price,  succeeded  in  getting  the  vessel 
off,  and  then  libelled  her  for  his  pay.  Judge 
Spraanie  dismissed  the  libel,  for  the  reason  that 
Holbrook,  the  original  contractor,  was  not  made  a 
party.  Ailerwards,  upon  a  new  libel,  in  which 
Holbrook  was  joined,  the  court  granted  a  decree 
to  Holbrook  and  Otis,  jointly,  limiting  them  to  the 
original  contract  price,  although  it  was  less  than 
half  what  Otis  had  expended.  In  that  case,  also, 
Otis'  compensation  was  dependent  upon  sucoens, 
while,  in  the  present  case,  as  we  have  seen,  libel- 
lant was  to  be  compensated  at  all  events.  In  the 
case  <d  one  hundred  tons  of  iron,  libellant  had 
hired  to  the  owners  seven  large  blocks,  to  be  used 
by  them  in  endeavouring  to  get  their  vessel  off  the 
beach,  at  5  dels,  per  day,  with  an  express  stipula- 
tion that  the  vessel  should  be  responsible  for  hire 
and  damage,  and  for  the  return  of  the  blocks. 
The  hire  not  having  been  paid,  and  the  blocks 
having  been  lost,  libellant  brought  his  suit,  in 
rem,  against  one  hundred  tons  of  iron  which  was 
of  the  cargo  and  had  been  recovered  from  the 
vessel.  Judge  Blatchford  dismissed  the  libel,  not 
only  en  the  ground  that  a  pledging  of  the  vessel 
was  not  a  pledging  of  the  cargo,  but  mainly  on 
the  broad  ground  that  the  libellant  had  no  claim 
whatever  as  a  salvor,  giving  as  a  reason  that  the 
hire  of  the  blocks  was  for  a  fixed  compensation 
which  was  to  be  paid  a*/  all  events  whether  the 
vessel  was  saved  or  not,  which  is  exactly  the 
present  case  according  to  thelibellant's  own  theory. 
In  that  case  also,  it  is  to  be  observed,  the  contract 
was  made  with  the  master  of  the  vessel,  and  it 
purported  to  pledge  the  vessel  for  its  fulfilment, 
and  yet  the  court  held  that  the  libellant  could  not 
recover  in  the  Admiralty,  either  in  rem  or  vn  per- 
8ona/m,  In  this  case,  not  only  was  the  contract 
not  made  with  master  or  owner,  but  the  libellant 
expressly  refused  to  have  anything  to  do  with  the 
wreck.  I  think  both  of  these  cases  are  sustained 
by  authority  as  well  as  on  principle.  The  case  of 
the  WkUtaker  was  decided  on  the  principle  that  a 
salvor  by  contract,  like  the  North- Western  Wreck- 
ing company  in  this  case,  is  not  an  ageat  for  the 
owners,  and  cannot  create  against  the  owners,  or 
the  property  saved,  any  obligation  or  liability 
beyond  the  contract  price,  or,  it  may  be  added  as 
applicable  to  this  case,  a  different  mode  of  pay- 
ment than  that  expressed  in  the  contract ;  and  I 
think  there  can  be  no  dispute  as  to  the  soundness 
of  that  doctrine.  The  most  that  the  court  could 
do  in  any  event,  would  be  to  let  the  libellant  in  to 
share  the  contract  price  with  the  original  con- 
tractor.   But  the  court  cannot  do  that  in  this  case     ^ 
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withoat  making  a  new  contraob  for  the  parties, 
becaaee,  as  we  have  seen,  Hbellant  expressly  re- 
fnsed  to  share  the  obntraot  price  or  have  anything 
to  do  with  the  wreck  at  the  time  the  agreement 
between  him  and  the  company  was  made.  The 
case  of  one  hundred  tons  of  iron  was  decided  on 
the  principle  that  the  hiring,  as  in  the  present 
case,  was  for  a  compensation  to  be  paid  at  all 
events,  whether  the  yessel  was  saved  or  not.  The 
same  principle  was  also  stated  and  acted  on  by 
Jadge  Spragne,  in  the  case  of  the  Whittaher, 
in  deciding  another  branch  of  the  case  than  that 
above  alluded  to.  See  also  the  Independence 
(2  Cortis  Circuit  Court  Beps.  350,  355),  where  the 
same  doctrine  is  enunciated  by  Judge  Curtis  in  the 
following  language :  "  In  my  judgment,  a  contract 
to  be  paid  at  all  events,  either  a  sum  certain,  or  a 
reasonable  sum,  for  work,  labour,  and  the  hire  of  a 
steamer  or  other  vessel  attempting  to  relieve  a 
vessel  in  distress,  without  regard  to  the  success  or 
failure  of  the  efforts  thus  procured,  is  inconsistent 
with  a  claim  for  salva^,  and  when  such  a  contract 
has  been  fiurl;^  made,  it  must  be  held  binding  by  a 
court  of  admiralty,  and  any  claim  for  salvage  dis- 
allowed." It  must  be  understood  that  the  nature 
of  the  claim  as  a  salvage  claim  is  not  changed 
simply  because  the  service  was  rendered  by  con- 
tract. It  is  well  settled  that  the  nature  of  the 
service  as  a  salvase  service  is  not  changed  for 
reason  alone.  It  is  because  that  by  the  contract  the 
compensation  is  to  be  paid  at  all  events,  whether 
the  property  is  saved  or  not,  that  a  claim  for 
salvage  cannot  be  maintained;  such  a  contract 
creates  a  mere  personal  obligation,  and  no  lien 
attaches  on  account  of  it.  I  hold,  therefore,  that 
the  libellant  in  this  case  cannot  maintain  a  suit  in 
rem  in  this  court,  for  the  reasons,  first,  that  the 
services  having  been  so  rendered  under  an  agree- 
ment with  a  contract,  itself  operating  for  a  specific 
compensation,  and  not  with  the  owner  or  master 
of^the  vessel,  he  cannot,  in  any  event,  maintain 
a  suit  against  the  vessel  except  by  joining  with 
such  original  contractor  and  sharing  with  him  the 
compensation  so  agreed  upon  between  him  and  the 
owners ;  secondly,  that  he  could  not  maintain  such 
suit  in  this  case,  because  by  the  very  terms  of  his 
agreement  he  was  not  so  to  share ;  thirdly,  that  he 
was  to  be  paid  at  all  events,  whether  the  vessel 
was  saved  or  not.  The  libellant  undoubtedly  has 
a  remedy  against  the  North  Western  Wrecking 
Company,  in  some  form  of  action,  but  not  in  this. 
Having  arrived  at  these  conclusions,  it  is  unneces- 
sary to  determine  the  specific  compensation  the 
libellant  was  to  receive,  whether  a  per  diem,  or  a 
mfomitim  meruit,  or  how  much.  The  libel  must  be 
dismissed  with  costs ;  but,  inasmuch  as  the  merits 
of  the  case  as  between  the  libellant  and  the  North- 
Western  Wrecking  Company  are  not  decided,  it 
must  be  without  prejudice  as  between  them. 


UNITED  STATES  SUPREME  COURT. 
December  Term,  1871. 

Hall  et  al  v.  The  Nashville  and  Chattanooga 
Railroad  Company. 

Ma/rine  and  iwre  inewrcunce — Carrier  and  under- 
writer — Beepective  Uahilitiea — Subrogation. 

Where  goods  upon  which  an  ineuram^ce  has  hnen 
effected  are  deUoered  to  a  eonvmon  carrier,  he 
t«  primaHly  liable  for  any  has  which  way  occur, 


hut  is  entitled  to  be  eurbrogated  to  the  rights  of  the 

assured  as  against  the  insurer. 
The  principle  of  subrogaiion  applies  equaUy  in  ihe 

case  ofwte  and  marine  insurance. 
Where  a  loss  arises  by  the  fauU  of  the  carrier,  the 

insurer  who  pays  the  amount  of  it  to  the  assured 

is  entitled  to  use  his  name  in  a  suit  to  recover 

damages  against  the  carrier. 
Strong,  J.  delivered  the  opinion  of  the  court. — ^It 
is  too  well  settled  by  the  authorities  to  admit  of 
question  that,  as  between  a  common  carrier  of 
goods  and  an  underwritor  upon  them,  the  liability 
to  the  owner  for  their  loss  or  destruction  is  pri- 
marily upon  the  carrier,  while  the  liability  of  the 
insurer  is  only  secondary.  The  contract  of  the 
carrier  may  not  be  first  in  order  of  time,  but  it  is 
first  and  principal  in  ulimato  liability.  In  respect 
to  the  ownership  of  the  goods,  and  the  risk  inci- 
dent ttiereto,  the  owner  and  the  insurer  are  consi- 
dered but  one  person,  having  together  the  beneficial 
right  to  the  indemnity  due  from  the  carrier  for  a 
breach  of  his  contract  or  fornon>performance  of  his 
legal  duty.  Standing  thus,  as  the  insurer  does, 
practically,  in  the  position  of  a  surety,  stipulating 
that  the  goods  shall  not  be  lost  or  injured  in 
consequence  of  the  peril  insured  against^  whenever 
he  has  indemnified  the  owner  for  the  loss,  he  is 
entitled  to  all  the  means  of  indemnity  which  the 
satisfied  owner  held  against  the  party  primarily 
liable.  His  right  rests  u[x>n  familiar  principles  of 
equity.  It  is  the  doctrine  of  subrogation,  de- 
pendent not  at  all  upon  privity  of  contract^  but 
worked  out  through  the  right  of  the  creditor  or 
owner.  Hence  it  has  often  been  ruled  that  an 
insurer  who  has  paid  a  loss,  may  use  the  name  of 
the  assured  in  an  action  to  obtain  redress  from  tiie 
carrier  whose  failure  of  duty  caused  the  loss.  It  is 
conceded  that  this  doctrine  |>revuls  in  cases  of 
marine  insurance,  but  it  is  denied  that  it  is  appli- 
cable to  cases  of  fire  insurance  upon  land,  and  the 
reason  for  the  supposed  difference  is  said  to  be  that 
the  insurer  in  a  marine  policy  becomes  the  owner 
of  the  lost  or  injured  property  by  abandonment  of 
the  assured,  while  in  land  policies  there  can  be  no 
abandonment.  But  it  is  a  mistake  to  assert  that 
the  right  of  insurers  in  marine  policies  to  proceed 
against  a  carrier  of  the  goods  after  they  have  paid 
a  total  loss,  grows  wholly,  or  even  principally, 
out  of  any  abandonment.  There  can  be  no  aban- 
donment where  there  has  been  total  destruction. 
There  is  nothing  upon  which  it  can  operate,  and 
an  insured  may  recover  for  a  total  loss  without  it. 
It  is  laid  down  in  Phillips  on  Insurance  (sect.  1723), 
that  '*  a  mere  payment  of  a  loss,  whether  partial  or 
total,  gives  the  insurers  an  equitable  title  to  what 
may  afterwards  be  recovered  from  other  parties 
on  account  of  the  loss,'*  and  that  *'  the  effect  of  a 
payment  of  a  loss  is  eonivalentin  this  respect  to  that 
of  abandonment."  There  is  then  no  reason  for 
the  subrogation  of  insurers  by  marine  policies  to 
the  rights  of  the  assured  against  a  carrier  by  aea 
which  does  not  exist  in  support  of  a  like  subro^cm- 
tion  in  case  o!  an  insurance  against  fire  on  land. 
Nor  do  the  authorities  make  any  distinoUon 
between  the  oases,  though  a  carrier  may,  by 
stipulation  with  the  owner  of  the  goods,  obtain 
the  benefit  of  insurance.  In  Qales  v.  Harmon  (11 
Fenn.  St.  515),  it  was  ruled  that  a  shipper  who 
had  received  from  his  insurer  the  part  of  the  loss 
insured  against,  might  sue  the  carrier  on  the  oon* 
tract  of  bailment  in  his  own  right,  not  only  for  the 
unpaid  balance  due  to  himself,  but  as  trustee  fior 
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what  had  been  paid  by  the  inenrer  in  aid  of  the 
carrier,  and  that  the  oourt  would  restrain  the 
carrier  from  setting  np  the  inearer's  payment  of 
his  part  of  the  loss  as  partial  sacisfaotioo.  So  in 
Hart  et  al.  v.  The  Western  Railroad  Company  (18 
Met^  Mass.),  it  was  held  that  where  underwriters 
had  paid  a  loss  b^  fire  caused  by  a  looomotiye  of  a 
railroad  oorporatiOD,  the  owner  might  recover  also 
from  tihe  corporation  for  the  use  of  the  under- 
writers, and  that  he  could  not  release  the  action 
brought  by  them  in  his  name.  There  is  also  a 
laige  class  of  cases  in  which  attempts  have  been 
made  by  iosurers  who  had  paid  a  loss  to  recover 
from  the  party  in  fault  for  it,  by  suit  in  their  own 
right,  and  not  in  the  right  oi  the  assured.  Such 
attempts  have  failed,  but  in  all  the  oases  it  has 
been  conceded  that  suits  might  have  been  main- 
tained in  the  name  of  the  insured  party  for  the 
use  of  the  insurers:  (Bochingham  MtUual  Fire 
Inaurance  Company  v.  Boalierf  39  Maine,  253; 
Feoria  Ine.  Co.  v.  Frost,  37  III.  833 ;  Conn.  Mu, 
Life  Ins.  Co.  v.  New  York  and  New  Haven  B.  R.  Co, 
25  Oonn.  265.)  And  snch  is  the  English  doctrine 
settled  at  an  early  period :  (Mason  v.  Lainehurg, 
8  DongL  60;  Yates  v.  WhyU,  4  Bing.  N.  G.  272; 
Clark  V.  BMhimg,  2  B.  &  0.  254;  RandaU  v. 
Cochran^  1  Yes.  sen.  98.)  It  has  been  argued 
however,  that  these  decisions  rest  upon  the  doc- 
trine that  a  wrongdoer  is  to  be  punished ;  that 
the  defendants  against  whom  sucn  actions  have 
been  maintained  were  wrongdoers;  but  that,  in 
the  present  case,  the  fire  b^  which  the  insured 
goods  were  destroyed  was  accidental,  without  fault 
of  the  defendants,  and  therefore  that  they  stood,  in 
relation  to  the  owner  at  most  in  the  position  of 
double  insurers.  The  argument  will  not  bear 
examination.  A  carrier  is  not  an  insurer,  though 
often  loosely  so  called.  The  extent  of  his  respon- 
sibility may  be  Wfisl  to  that  of  an  insurer,  and 
even  greater,  but  its  nature  is  not  the  same.  His 
contract  is  not  one  for  indemnity,  independent  of 
the  care  and  custody  of  the  goods.  He  is  not  entitled 
to  a  cesbion  of  the  remains  of  the  property,  or  to 
have  the  loss  adjusted  on  principles  peculiar  to 
the  contract  of  insurance ;  and  when  a  loss  occurs, 
unless  caused  by  the  act  of  Qod,  or  of  a  public 
enemy,  he  is  iJways  in  fault.  The  law  raises 
against  him  a  conclusive  presumption  of  miscon- 
doot,  or  breach  of  duty,  in  relation  to  every  loss 
not  caused  by  excepted  perils.  Even  if  innocent, 
in  fact,  he  has  consented  by  his  contract  to  be  dealt 
with  as  if  it  were  not  so.  He  does  not  stand, 
therefore,  on  the  same  footing  with  that  of  an 
insnrer,  who  mav  have  entered  into  his  contract 
of  indemnity,  relying  upon  the  carrier's  vigilance 
and  responsibilitv.  In  all  cases,  when  liable  at 
all,  it  is  because  he  is  proved,  or  presumed  to  be, 
the  author  of  the  loss.  There  is  nothing,  then,  to 
take  the  case  in  hand  out  of  the  general  rule  that 
ao  underwriter  who  has  paid  a  loss  is  entitled  to 
recover  what  he  has  paid  by  a  suit  in  the  name  of 
the  assured  against  a  carrier  who  caused  the  loss. 
The  iudffment  is  reversed,  and  the  cause  is  re« 
maniMd  Tor  further  prooeedings. 


JirDZOZAL  OOXVITTEE  OF  TKS 
PBZVT  COUVOIL. 

Beportod  hf  Dovolab  KoroBroBD,  Ewi.,  Banistai^t-Law. 

March  22  ofnd  May  10, 1872. 
(Present:  The  Bight  Hons.  Sir  James  W.  Oolvtui, 
Lord  Justice  Jamis,  Sir  Montagus  E.  Smuh, 
and  Sir  B.  P.  Gollibb.) 

The  Austbalasiak  Steam  Natigatiov  Oompant 

V,  MOBSE. 

Shvp^AiUhoriiy  of  master  to  sell  cargo—Neoessiiy 
for  sdle^CommtmiecUion  wUh  owner-^Telegrapn 
— Chneral  cargo. 
The  authority  of  the  master  of  a  ship  to  sell  the 
goods  of  the  ahseni  owner  is  dervoed  from  the 
necessity  of  the  situation  in  which  he  is  placed  ; 
and,  coruequently,  to  jusfify  his    thus  dealing 
with  the  goods  he  must  estaiUsh  (1)  a  necesnty 
for  the  sale ;  and  (2)  inability  to  communicate 
with  the  owner  and  obtain  his  directions. 
Under  these  conditions^  and  by  force  of  them,  the 
master  becomes  the  agent  of  ihe  owner ,  not  only 
with  ihe  power  but  under  the  obligation  (within 
certain  limits)  of  acting  for  him;  but  he  is  not 
entitled  to  substitute  his  own  judgment  for  the 
wUl  of  the  owner  in  selling  the  goods  ^  it  is 
possible  to  communicate  vnth  the  owner  andascer* 
tain  his  will. 
There  is  a  '*  necessily  "  for  the  sale,  \f,  under  the 
oircumstances  of  tne  cas$,  a  sale  is  the  best  and 
most  prudent  thing  to  be  done  for  the  interest  of 
the  owner. 
The  possibiUty  of  communicating  wiih  the  owner 
depends  on  the  circumstances  of  each  case,  in' 
volving  a  consideration  of  the  facts  nihioh  create 
the  urgency  for  am  early  sale  ;  the  distamce  of  the 
port  from  ihe  owners,  ihe  meams  ofcommwnicaiion 
which  emist,  and  ihe  general  position  qf  ihe  master 
in  thepartieuJlar  emerqency. 
Such  communic(Uion  onlff  needs  to  be  made  where 
an  amswer  can  be  obtamed,  or  there  is  a  reason* 
able  eoopectaiion  ihat  it  can  be  obtained,  before 
sale;  where,  however,  there  is  ground  for  such 
an  expectation,  every  endeavour,  so  far  <u  the 
position  in  which  he  is  placed  wiU  allow,  should 
be  made  by  the  master  to  obtain  the  owner*s  tn- 
structions. 
The  master  is  bound  to  employ  the  telegraph  as  a 
means  of  communicalion,  where  it  can  usqfuUy 
be  done  ;  but  the  state  of  ihe  particular  telegraph, 
the  way  in  which  it  is  managed,  and  the  possibility 
of  transmitting  eaoplanatory  messaqes,  areproper 
subjects  to  be  considered  in  determtning  tne  ques- 
tion of  the  practicability  of  communicaiion. 
The  fact  that  ihe  master  cannot  communicate  with 
aU  the  owners  of  a  gtmeral  cargo,  dotts  thot^  of 
itself  justify  him  in  selling  without  eommtmico- 
turn  with  any  of  the  ovmers ;  but  this  fact,  in* 
creasing  the  embarrassment  of  the  master,  is  to 
be  considered  when  an  estimate  of  his  conduct  has 
to  be  formed. 
This  was  anafmeal  from  a  judgmentof  the  Supreme 
Oourt  of  New  South  Wales,  baring  date  7th  March, 
1870,  whereby  a  rule  nisi  to  set  aside  the  verdict 
for  ^e  defendants  obtained  in  this  case,  and  to 
grant  a  new  trial,  was  made  absolute,  with  a  direc- 
tion that  the  costs  of  the  first  trial  and  of  making 
the  said  rule  absolute  should  abide  the  event 

The  actbn  was  commenced  by  the  respondents 
against  the  appellants.  The  declaration  alleged,  in 
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the  first  oonnt,  the  ooDVdrsion  by  the  appellants  of 
certain  bales  of  wool,  the  property  of  the  respond- 
ents, and  in  the  residue  of  the  declaration  sned  for 
money  had  and  received,  and  for  money  dae  on 
acconnts  stated. 

The  appellants  pleaded  to  the  first  count  that 
the  wool  was  shipped  on  board  of  a  vessel  of  the 
appellants,  called  the  Boomerang,  to  be  carried 
from  Bockhamptou,  in  the  colony  of  Queensland, 
to  Sydney,  and  there  (excepting  certain  perils  and 
casualties  of  the  sea  and  navigation)  delivered  to 
the  plaintiffs ;  that  the  ship  in  the  course  of  her 
voyage  stranded,  and  the  wool  became  saturated 
with  sea  water,  and  that  the  appellants  were  com- 
pelled to  take  it  back  to  Bockhamptou,  and  then, 
after  survey,  sold  it,  as  the  only  proper  course  to 
pursue  in  its  then  state,  for  the  benefit  of  the 
plaintiffs. 

To  the  residue  of  the  declaration  the  appellants 
pleaded  payment  into  court  of  1242. 1«.  Qd. 

The  plaintiffs  replied  to  the  first  plea : — First, 
joinder  of  issue ;  secondly,  that  the  wool  might, 
at  small  expense,  have  been  dried  and  re-packed, 
and  forwarded  to  Sydney;  and  thirdly,  as  to  the 
second  plea,  that  the  money  paid  into  court  was 
not  sufficient. 
Issue  was  joined  on  these  replications. 
Five  other  similar  actions  were  about  the  same 
timecommenced  in  the  said  Supreme  Court  against 
the  appellants  by  other  parties,  owners  of  wool 
shipped  on  board  the  BoomercMg. 

The  case  was  tried  in  the  said  Supreme  Court 
before  Sir  Alfred  Stephen,  Chief  Justice  of  the  said 
court,  on  the  Ist,  2nd,  and  3rd  March  1869,  when 
evidence  (part  of  which  had  been  obtained  on  com- 
missions to  examine  witnesses  in  England,  and  in 
Queensland,  in  one  of  the  said  other  actions,  and 
was,  by  consent  of  the  parties,  read  as  evidence 
in  this  action),  was  given  to  the  following  effect : — 
The  plaintiff  was  a  wool  producer  in  Queensland, 
at  a  station  120  miles  inland  from  Port  Mackay, 
and  in  the  month  of  December  1865,  nineteen  bales 
of  wool  were  sent  by  him  to  Bockhamptou,  a  dis- 
tance southward  of  about  250  miles,  and  at  the 
latter  port  were  transshipped  by  his  agent  on  board 
the  steam  vessel  Boomerang^  belonging  to  the 
appellants,  for  conveyance  from  Bockhamptou  to 
Sydney,  in  the  colony  of  New  South  Wales,  a 
further  distance  of  above  900  miles.  The  bales 
were  consigned  to  Messrs.  Willi8,Merry,and  Lloyd, 
merchants  in  Sydney,  for  the  purpose  of  shipment 
to  England. 

The  said  nineteen  bales  formed  portion  of  a 
cargo  comprising  260  bales  of  wool,  or  thereabouts, 
conaigned  to  nineteen  separate  consignees  in  Sydney 
aforesaid  (including  the  plaintiffs  in  the  said  other 
five  actions),  and  four  parcels  deliverable  to  order. 
The  Boomerang  on  her  voyage,  about  forty-five 
miles  from  Bockhamptou,  struck  upon  a  rock  and 
filled,  and  the  whole  of  her  cargo  became  sub- 
merged and  more  or  less  damaged  by  sea  water. 
The  cargo  was  thereupon  with  great  labour  taken 
out  of  the  Boom6ran^,tran88hipped  inasteamvessel, 
the  Yaamba,  sent  from  Bockhamptou  for  the  pur- 
pose, and  brought  back  to  Bockhamptou.  In  the 
course  of  transshipment  from  the  Boomerang  many 
of  the  bales  of  wool  unavoidably  burst  open,  and 
the  wool  belonging  to  different  consignees  became 
mixed,  and  the  wool  on  its  return  to  Bockhamp- 
ton,  to  which  place  it  was  conveyed  with  reason- 
able dispatch,  was  dirty  and  stank  and  was 
heated  and  in  danger  of  ignition.    The  weather 


was  rain  J ,  and  there  were  no  stores  in  the  town  of 
Bockhamptou  in  which  the  wool  could  have  been 
unpacked  and  dried,  and  the  wool  was  in  immediate 
peril  of  increased  and  serious  damage.  Under 
these  circumst-ances,  at  the  instance  en  the  appel- 
lants' agent  at  Bookhampton,  the  wool  brought 
back  there  was  surveyed  by  Charles  Haynes 
Morgan,  Lloyd's  agent  there,  together  with  Capt. 
Bobert  Millar  Hunter,  of  the  same  place,  mer- 
chant, who  reported  to  the  appellants*  agent  that 
the  wool  was  becoming  rapialy  heated,  and  waa 
in  such  a  condition  that  it  could  not  be  re-shipped 
with  safety,  and  recommended  that  it  should  be 
sold  immediately;  whereupon  and  owing  to  the 
urgency  of  the  case,  the  cargo,  with  the  exception 
of  two  or  three  parcels,  was,  with  the  approval  of 
the  captain  of  the  Boomerang^  sold  at  public 
auction  by  the  appellants'  agent. 

At  the  sud  trial  the  Judge  proposed  the  follow- 
ing questions  for  the  determination  of  the  jury : 

First,  Was  the  wool  in  such  a  state  that  it  could 
safely  be  conveyed  to  Sydney  P  Secondly,  Could 
the  defendants,  with  the  means  obtainableby  them, 
have  dried,  repacked,  and  forwarded  the  wool  to 
the  port  of  its  destination  P  Thirdly,  If  they  could 
have  done  this  at  all,  could  they  have  done  it 
without  incurring  an  expense  considerably  exceed- 
ing the  amount  of  freight  P  Fouithly,  Did  the 
deiendants,  time  and  circumstances  considered, 
act  for  the  best  and  as  wise  and  prudent  men 
for  the  interest  of  the  plaintiffs  P  Fifthly,  Had 
the  defendants,  considering  all  the  circumstances 
of  the  case,  time  and  opportunity  to  obtain  in- 
structions from  the  owners  P  Sixthly,  Was  the 
master  of  the  vessel  a  participator  in  the  pro- 
ceedings thus  taken,  or  a  consenting  party  to 
such  proceedings  P 

The  jury  answered  the  first,  second,  third,  and 
fifth  of  the  above  Questions  in  the  negative,  and 
the  fourth  and  sixth  in  the  affirmative,  and  there- 
upon a  verdict  was  entered  for  the  appellants. 

On  the  11th  March  1869,  the  respondents 
obtained  a  rule  nisi  to  set  aside  the  verdict  and 
for  a  new  trial,  which  was  made  absolute  on  the 
7th  March  1870,  Sir  Alfred  Stephen,  the  Cbief 
Justice  of  the  said  court  who  tried  the  case,  dis- 
senting from  the  opinion  of  Hargrave  and  Cheeke, 
JJ.,  who  formed  the  majority  of  the  court. 

The  appellants  then  presented  a  petition  to  the 
Supreme  Court,  praying  for  leave  to  appeal  to  the 
Queen  in  Council ;  but  the  petition  was  refused 
with  costs,  on  the  ground  that  the  rule  did  not 
involve  directly  or  indirectly  any  claim  respecting 
property  of  the  value  of  500/.  sterling.  The  total 
amount,  however,  which  the  respondents  sought 
to  recover  as  damages  from  the  appellants  was  for 
the  value  of  103  bales  of  wool,  estimated  at  1750L 
and  upwards. 

The  appellants  subsequently  obtained  special 
leave  to  appeal,  on  the  ground  that,  though  under 
the  appealable  value,  the  case  involved  an  impor- 
tant point  of  mercantile  law. 

March22  ^Sir  A.PoZmer,  Q.C.  md  Arckibaid  far 
the  appellants.— The  jury  were  properly  directed 
by  the  Chief  Justice,  and  their  nndings  upon  the 
several  questions  put  to  them  are  conclusive  as  to 
the  matters  of  fact  involved.  The  findings  of  the 
jury  were  in  accordance  with  the  evidence.  Havmg 
regard  to  the  state  of  the  cargo,  and  the  means  at 
the  appellants'  disposal,  and  all  the  circumstances 
of  the  case,  the  appellants  were  justified  in  selliuK 
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the  cargo  of  the  Boomerang  without  oommimioatiDg 
with  the  oonsigDees. 

The  Gra^ttudine,  3  Boh;  240. 

The  Kamack,  8  Mar.  Law  Oas.  O.  S.  103 ;  21 L.  T.Bep. 

N.  8. 150 ;  L.  Bep.  2  Priv-  Co.  105 ; 
The  Bona/pa/rtB.  8  Moo.  Priy.  Co.  459 ; 
The  Hamburg,  1  Mar.  LawCas.  0.  S.327 ;  2  Mar.  Law 
Cas.O.  8. 1;8L.  T.  Bep.N.  S.  175;  10 lb.  206;  2 
Moo.  Priv.  Co.  N.  S.  289 ;  Br.  A  Lneh.  253. 

Sir  J,  KaralaJeSf  Q.C.  and  Thesiger  for  the  re- 
spondents.— ^The  verdict  was  against  evidence  and 
against  law.  The  questions  submitted  to  the  jury, 
as  the  sole  questions  of  fact  for  their  determination, 
were  calculated  to  mislead ;  especially,  the  fourth  of 
those  questions,  which  omitted  all  reference  to 
'' urgent  necessity,"  or  "necessity"  as  the  sole 
eronnd  for  any  sale  of  the  wool  by  the  appel- 
Mnts;  thns  putting  it  to  the  jury  as  merely  a 
question  of  expediency.  The  attention  of  the 
jury  was  not'  directed  to  the  state  of  the 
specific  bales  of  wool  belonging  to  the  respon- 
dents, as  distinguished  from  those  belonging 
to  other  consignees.  The  cases  cited  for  the  appel- 
lants show  that  an  absolute  necessity  for  sale  must 
be  proved.  The  judge  ought  to  have  told  the  jury 
that  the  master  of  the  Boomercmg  was  bound  to 
use  reasonable  exertions  to  dry  the  wool ;  and  that 
the  wool  ought  not  to  have  been  sold,  unless 
nothing  better  could  reasonably  have  been  done  to 
preserve  it  from  destruction ;  whereas  theqnestions 
submitted  to  the  jury  presented  other  and  difficult 
considerations  on  this  point.  The  owners  or  con- 
signees of  the  cargo  might  have  been  communi- 
cated with,  within  a  time  not  inconvenient  under 
the  circumstances  of  the  case.  The  questions  put 
to  the  jury  tended  to  give  them  the  impression 
that  tne  appellants,  or  agents  at  Eockhamp- 
ton,  were  not  bound,  if  possible,  to  make  such 
communication  previously  to  sale. 

The  Liawie,  3  Mar.  Law  Cas.  O.  8. 150;  19  L.  T.  Bep. 

N.S.  71;  L.B<«p.2Adm.&Eool.254: 
Atkinson  v.  Stephens,  7  Ex.  567 ; 
Swbank  v.  JUiM/M,  7  C.  B.  797 ; 
FremiMn  v.  East  indM  Compcmy,  5  B.  A;  A.  617. 
May  10. — Judgment  was  delivered  by  Sir  Mon- 
tague Smith. — This  action  was  brought  to  recover 
the  value  of  nineteen  bales  of  wool  shipped  bv  the 
plaintiffs  at  a  port  in  Queensland,  on  board  the 
defendants'  vessel,  to  be  carried  to  Sydney,  and 
which  were  sold  by  the  master  at  an  intermediate 
port.  The  defence  is  that  the  sale  was  j  ustifled  by 
the  necessity  of  the  situation  in  which  the  master 
was  placed  with  reference  to  the  cargo.  The 
plaintiffs,  who  were  the  owners  of  the  wboT,  shipped 
it  at  Port  Mackay  in  a  general  ship  of  the  defend- 
ants, called  the  WiUiams,  for  Sydney,  vid  Bock- 
hampton,  and  consigned  it  to  Messrs.  Willis, 
Merry,  and  Co.,  who  were  their  agents  at  Sydney. 
At  Bockhampton  the  wool  was  transshipped  in 
usual  course  into  another  steamship  of  the  defend- 
ants the  Boomerang.  The  cargo  consisted  in  all 
of  about  260  bales  of  wool,  belonging  to  different 
owners,  consigned  to  nineteen  different  consiffuees 
at  Sydney;  to»ides  some  parcels  deliveralne  to 
order.  On  her  voyage  from  Bockhampton,  and 
about  forty- five  ndles  from  that  port,  theBoomerang 
strode  on  a  rock,  and  filled ;  the  whole  of  the  cargo 
was  submerged  and  damaged.  The  ship  stranded 
OQ  Thursday,  the  21st  Dec,  and  the  cargo  was 
taken  out  of  her  and  broaght  back  to  Bockhamp- 
ton. The  greater  part  of  it  was  landed  on  the 
22nd  and  2drd.  On  the  latter  day  the  wool  was 
examined  l^  surveyors.    After  the  survey,  the 


master  determined  to  sell,  and  on  Saturday.  23rd, 
he  advertised  the  sale  for  Tuesday,  the  26th.  These 
general  facts  do  not  seem  to  be  disputed,  and  it  is 
not  alleged  that  the  master  did  not  use  proper 
care  and  diligence  in  discharging  the  wool,  and  in 
having  it  examined  and  surveyed.  The  complaint 
is  that  he  was  not  justified  by  any  necessity  in 
selling  the  wool,  and  in  taking  on  himself  to  do  so 
without  communication  with  the  owners.  The 
case  was  tried  at  Sydney  before  the  Chief  Justice 
and  a  specialjury,  and  the  verdict  passed  for  the 
defendants.  There  was  conflicting  evidence  at  the 
trial  to  the  extent  and  nature  of  the  damage 
done  to  the  wool,  and  its  condition.  It  appewred 
from  the  evidence  that  many  of  the  bales  had 
burst,  and  the  wool  had  become  intermixed ;  that  a 
great  number  of  bales  were  heated ;  that  in  some 
fermentation  had  begun,  which,  if  unchecked  by 
speedy  treatment,  would  destroy  the  staple  of  the 
wool  in  a  few  hours,  or  at  most  in  two  or  three 
days.  Evidence  was  also  given  that,  to  save  wool 
in  this  condition  from  destruction,  various  pro- 
cesses were  necessary— viz.,  unpacking,  washing 
in  fresh  water,  drying,  pressing,  and  repacking  in 
fresh  packs,  and  that  facilities  could  not  be  ob- 
tained by  the  master  in  the  small  town  of  Bock- 
hampton for  this  treatment ;  and,  in  fact,  that  no 
person  could  be  found  to  undertake  the  work,  even 
if  he  had  been  disposed  to  pay  the  heavy  expense 
of  it.  There  was  some  opposing  evidence  on  these 
points;  bet,  after  the  verdict,  it  may  be  taken 
that  the  jury  gave  credit  to  the  case  of  the  defend- 
ants, which  was,  in  substance,  that  the  sea  damage 
had  brought  the  cargo  into  a  state  in  which  it 
could  neither  be  carried  on  or  stored,  and  that  it 
would  in  two  or  three  days  have  lost  nearly  all 
value,  unless  it  could  at  once  be  treated  in  the  way 
above  described;  that  such  treatment  could  not 
practically  be  obtained  on  a  large  scale,  and  that, 
consequently,  there  was  no  othercourse  to  be  taken 
for  the  benefit  of  the  owners,  than  to  sell  the  wool 
in  parcels  to  numerous  purchasers,  who  might  be 
able  individually  to  apply  the  proper  treatment  to 
their  small  lots.  The  verdict  having  passed  for 
the  defendants,  a  rule  niei  was  granted  to  set  it 
aside,  and  for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  evi- 
dence. This  rule  was  made  absolute  by  two 
judges  of  the  Supreme  Court  of  New  South 
Wales,  the  Chief  Justice,  who  tried  the  cause, 
dissenting ;  and  this  judgment  is  the  subject  of  the 
present  appeal.  The  general  prindptJa  of  law  are 
not  in  dispute,  viz.,  that  the  authority  of  the 
master  of  a  ship  to  sell  the  goods  of  the  absent 
owner  is  derived  from  the  necessity  of  the  situa- 
tion in  which  he  is  placed ;  and,  consequently,  that 
to  justify  his  thns  dealing  with  the  goods  he  must 
establish  (1)  a  necessity  for  the  sale ;  and  (2) 
inability  to  communicate  with  the  owner  and  ob- 
tain his  directions.  Under  these  conditions,  and 
by  force  of  them,  the  master  becomes  the  agent  of 
the  owner,  not  only  with  the  power,  but  under  the 
obligation  (within  certain  limits),  of  acting  for 
him ;  but  he  is  not  in  any  case  entitled  to  substi- 
tute his  own  judgment  for  the  will  of  the  owner 
in  the  strong  act  of  selling  the  goods,  where  it  is 
possible  to  communicate  with  the  owner  and  ascer- 
tain his  will.  The  summing  up  of  the  Chief  Jus- 
tice was  impugned  on  the  ground  that  the  learned 
jud^  did  not  bring  these  principles  with  sufficient 
distinctness  to  the  attention  of  the  jnrv;  and  it 
was  alleged  that  they  were  misled  by  the  way  in  ^ 
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which  the  oase  was  left  to  them.  The  first  specific 
ohjection  was  to  the  Chief  Justice's  explanation  of 
the  word  **  Deoeesity/*  and  it  is  referred  to  in  the 
indgment  of  Mr.  Jostioe  Hargraye,  who  says  that 
he  considered  the  jury  to  have  been  misled  by  two 
oironmstanoes ;  first,  by  the  explanation  of  "  neces- 
sity "  as  being  only  equivalent  to  a  "  high  degree 
of  expediency/'  "highly  expedient/'  £c. ;  and, 
secondly,  by  the  fourth  written  question,  viz., 
whether  the  defendants  had  acted  **  as  wise  and 
pradent  men."  It  appears  that  the  Chief  Justice 
did  use  the  expressions  thus  quoted :  but  to  ascer- 
tain in  what  sense  they  were  used  the  other  parts 
of  hia  summing  up  must  be  looked  at.  The  Chief 
Justice,  after  stating  the  circumstances  which 
would  create  a  necessity  for  selling,  goes  on  thus : 
"  But  it  is  only  in  cases  of  the  most  pressing 
necessity  that  the  master  can  thus  take  upon  him- 
self to  act  for  the  owners  of  the  cargo;  and  if  he 
does  this  without  snoh  a  pressing  necessity,  he  and 
his  owners  will  be  responsible,  even  though  he  may 
have  acted  in  a  perfect  good  faith."  Then  follow 
the  passages  oompkuned  of:  ''This  necessity  is 
equivalent,  for  the  purposes  of  the  present  inquiry, 
to  a  high  degree  of  expediency ;  m  other  words, 
that  course  which  was  dearly  highly  expedient 
will  be  considered  to  have  been  pressingly  neces- 
sary." And,  at  the  conclusion  of  his  summing  up, 
he  says,  **  the  master  cannot  dispose  of  it  in  any 
way  unless  under  such  a  necessity  as  that  already 
mentioned,andwherehecan  hold  nocorrespondenoe 
with  the  owner."  The  learned  judge,  after  these 
observations,  left  some  specific  questions  on  the 
facts,  which  the  jury  found  for  the  defendants,  and 
added  the  question  (No.  4),  to  which  objection  is 
made.  **  Did  the  defendants,  time  and  circum- 
stances considered,  act  for  the  best»  and  as  wise 
and  prudent  men,  for  the  interest  of  the  plain- 
tiffs P  "  which  the  jury  answered  in  the  affirma- 
tive.  The  learned  judges  of  the  Supreme  Court, 
who  criticised  the  Chief  Justice's  explanation  of 
\*  necessity,"  did  not  attempt  themselves  to  define 
it.  It  has,  undoubtedly,  been  employed  in  these 
oases  to  express  the  urgency  of  the  occasion  which 
must  exist  to  justify  the  act  of  the  master;  but 
the  word  '*  necessity,"  when  applied  to  mercantile 
afiEairs,  where  the  judgment  must,  in  ^e  nature  of 
thin^,  be  exercised,  cannot  of  course  mean  an 
irresistible  compelling  power ;  what  is  meant  by  it 
in  such  cases  is,  the  torce  of  circumstances  which 
determine  the  course  a  man  ought  to  take.  Thus, 
when  by  the  force  of  circumstances  a  man  has  the 
duty  oast  upon  him  of  taking  some  action  for 
another,  and,  under  that  obligation,  adopts  ^e 
course  which,  to  the  judgment  ora  wiseand  prudent 
man,  is  apparently  the  best  for  the  interest  of  the 
person  for  whom  he  acts  in  a  given  emergency,  it 
may  properly  be  said  of  the  course  so  taken  that 
it  was,  in  a  mercantile  sense,  necessary  to  take  it. 
The  Chief  Justice  appears  to  have  directed  the 
junr  substantially  to  this  effect:— He  repeatedly 
tola  them  that  they  must  be  satisfied  of  the  "  ne- 
cessity," "the  pressing  necessity,"  for  the  sale. 
In  adding  **  which  means  that  die  course  taken 
must  be  dearly  highly  expedient,"  it  cannot  be 
presumed  that  he  intended  the  jury  to  understand 
that,  if  the  sale  was  merely  expedient^  the  master 
would  have  been  right  in  resorting  to  it,  nor  can  it 
be  supposed  the  jury  so  understood  the  charge.  It 
could  not  properly  be  predicated  of  the  sale  that  it 
was  *•  clearly  highly  expedient"  if  a  better  eourse 
could  have  been  found.  Considering,  therefSore,  the 


language  of  the  charge  as  a  whole,and  the  terms  of 
thetourth  question,  their  Lordships  think  the  jury 
were  led  to  consider  the  right  question  (so  hr  as 
the  point  now  under  discussion  is  concerned)  viz., 
whether  there  existed  a  necessity  for  the  sale  as 
the  best  and  most  prudent  thing  to  be  done  for  the 
interest  of  the  owner  of  the  goods.  A  sale  of  oaroo 
by  the  master  may  obviously  be  necessary  in  the 
above  sense  of  the  word,  although  another  oourse 
might  have  been  taken  in  dealing  with  it;  for 
instance,  if  in  this  case  the  wool,  which  had  no 
value  but  as  an  article  of  commerce,  could  have 
been  dried  and  repacked,  and  then  stored  or  sent 
on,  but  at  a*  cost  to  the  owner  clearly  exceedincc 
any  possible  value  of  it  to  him  when  so  treated,  it 
would  plainly  have  been  the  duty  of  the  master  to 
sell,  as  a  better  course,  for  the  interest  of  the 
owner  of  the  property,  than  to  save  it  by  incurring 
on  his  behalf  a  wasteful  expenditure.  In  other 
words,  a  commercial  necessity  for  the  sale  would 
then  arise  justifying  the  master  in  resorting  to  it. 
It  was  further  objected,  on  the  argument  at  this 
bar,  that  the  attention  of  the  jury  was  not  suffi- 
cientlyj  directed  to  the  condition  of  the  speoifio 
bales  of  wool  of  the  plaintiffs  as  distinguished  from 
the  rest :  but  it  seems  to  their  Lordships  that  their 
attention  must  have  been  directed  to  the  plxdntiff's 
wool,  although,  no  doubt,  from  the  circumstances 
of  the  case,  the  trial  took  yerv  much  the  shape  of 
an  inquiry  into  the  state  of  the  entire  cargo  as  a 
mass.  Both  sides  appear  to  have  gone  into  the 
whole  matter,  and  the  evidence  of  witnesses  taken 
in  another  action  with  reference  to  another  part  of 
the  cargo  was  by  consent  read  on  this  trial.  It  is 
plain  that  the  facts  that  the  ship  was  a  general 
ship ;  that  the  wool  belonged  to  numerous  owners; 
that  all  of  it  was  more  or  less  damaged,  and  some 
of  it  intermixed,  rendering  it  difficult  within  the 
time  at  the  master's  disposal  and  the  small  re- 
sources of  the  port  to  deial  with  the  bales  sepa- 
rately, must,  properly,  have  had  great  weight  with 
the  jury,  when  they  came  to  consider  wh^  it  was 
practicable  for  the  master  to  do  with  such  a  cargo^ 
and  the  different  parcels  of  which  it  was  compoeed. 
Their  Lordships  have  now  to  consider  the  objec- 
tions made  to  that  part  of  the  direction  of  the 
learned  judge  which  related  to  the  obligation  of 
the  master  to  communicate  with  the  owners.  It 
is  not  disputed  that  the  Chief  Justice  pointedly 
called  the  attention  of  the  jury  to  this  ooligation. 
He  told  them  that  the  master  could  not  m11  the 
goods,  **  unless  under  such  a  neoessitv  as  that 
uready  mentioned,  and  where  he  could  hold  no 
oommunioation  with  the  owners."  And  after  thk 
explanation  he  puts  as  the  fifth  question  to  the  jury, 
"Had  the  defendants,  considering  the  ciroum- 
stances  of  the  case,  time  and  opportunity  to  obtain 
instructions  by  the  owners  P  "  telling  them  their 
verdict  must  be  for  the  plaintiffs,  if  they  found 
that  question  in  the  affirmative,  whatever  ^eir 
opinion  on  the  other  parts  of  the  case  mi^t  be. 
The  possibility  of  communicating  with  the  owners 
must,  of  course,  depend  on  the  oiroumstances  of 
each  case,  involving  the  consideration  of  the  facts 
which  create  the  urgency  for  an  earl  v  sale ;  t^e 
distance  6t  the  port  from  the  owners ;  the  means  of 
communication  which  may  exist;  and  the  general 
position  of  the  master  in  the  particular  emergency. 
Such  a  communication  need  only  be  made  when  an 
answer  can  be  obtained,  or  there  is  a  reasonable 
expectation  that  it  could  be  obtained  before  the 
sale.    When»howey«r.  ~ 
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expectation,  every  endeaTonr,  so  far  as  the  position 
in  whioh  he  is  placed  will  allow,  sboold  be  made  by 
the  master  to  obtain  the  owner's  instmotions.  (See 
the  jndraent  of  this  board  by  the  Lord  Jastice 
Knight  Bmce  in  the  case  of  The  Bonaparte  (8  Moo. 
PriT.  Co.  459) ;  the  corrected  passage  is  given  in 
the  report  of  The  Hamburg  (Rr.  S  Lnsh.  273.) 
In  the  present  case  the  sale  if  jastifiable  at  all, 
mast  have  taken  place  speedily,  for  the  perishable 
condition  of  the  wool,  which  alone  justified  the 
master  in  selling,  made  it  necessary  there  shonld 
be  an  immediate  disposition  of  it ;  and  the  jary,  in 
afllrming  the  necessity  of  the  sale,  mast  he  taucen 
so  to  have  fonnd.  The  plaintiffs  themselves  were 
the  owners  of  the  wool.  They  had  shipped  it  on 
their  own  account  for  Svdney,  where  it  was  to  be 
transshipped  to  Eogland.  They  lived  at  an  inland 
station,  and  no  means  existed  for  commnnicating 
with  them  before  the  sale;  and  npon  these  facts  it 
was  scarcely  contended  by  the  learned  counsel  at 
the  bar  that  the  owners  themselves  could  have 
been  communicated  with.  The  master  did  apply 
to  Messrs.  Bea  &  Co.,  who  acted  for  some  pur- 
poses as  the  agents  of  the  plaintiffs  at  Bockhamp- 
ton,  to  take  the  wool  on  their  behalf,  but  they 
declined  to  interfere  with  it,  or  with  the  master^ 
discretion.  The  principal  contention  oz^  this  part 
of  the  case  was,  that  the  master  ought  to  have 
communicated  with  Messrs.  Willis  and  Co.,  the 
ooosignees  at  Sydney,  or  used  some  endeavours  to 
do  so.  In  the  absence  of  evidence  to  the  contrary, 
the  presumption  would  properly  arise  that  the 
consignees  named  in  a  bill  of  lading  had  an 
interest  in  the  goods,  and  ought  to  be  com- 
municated with;  but  in  the  present  case  it  is 
clear  that  Messrs.  Willis  and  Co.  had  no  interest 
in  the  wool,  and  were  to  act  only  as  the  agents 
of  the  plaintiffs  at  Sydney.  The  obligaUbn,  there- 
fore, to^  communicate  with  them,  appears  to  their 
Lordships  to  depend  on  two  questions  of  fact : 
First,  whether,  from  the  nature  of  their  agency, 
they  were  such  agents  as  ought  to  have  been  com- 
municated with;  and,  if  so^secondly,  whether 
there  was  time  and  opportunity,  under  the  ciroum* 
stances,  to  consult  them  before  the  sale.  With 
regard  to  the  first  of  these  questions,  it  is  certainly 
strange,  if  the  obligation  to  consult  Messrs.  Willis 
and  Co.  was  intended  to  be  relied  on,  that  although 
Mr.  Morse  (one  of  the  plaintiffs),  and  Mr.  Willis 
(the  agent)  were  both  examined  vivd  voce  at  the 
trial,  no  information  whatever  was  given  by  them 
of  the  nature  and  scope  of  this  agency.  The  fair 
inference  arising  from  this  abstinence,  and  from 
the  evidence  afforded  by  the  letters  of  Messrs. 
Willis,  showing  what  they  actually  did  in  the  sub- 
sequent part  of  the  transaction,  as  well  as  tram  the 
^neral  course  of  business  with  regard  to  wool  con- 
signments, seems  to  be,  that  Messrs.  Willis  and  Co. 
were  shipping  agents,  employed  to  forward  the 
wool  to  Jingland,  and  that  they  were  not  the 
general  agents  of  the  plaintiffs,  nor  clothed  with 
any  authority  to  act  for  them  in  dealing  with  the 
wool  before  its  arrival  at  Sydney,  and  on  an 
emergency  of  this  kind ;  but  at  all  events,  the 
nature  and  character  of  the  agency  was,  in  their 
Lordships'  view,  a  question  of  fact  for  the  jury ; 
and  it  may  be  assumed,  that  a  special  jury  of 
merchants  of  Sydney  were  thoroughly  competent 
to  deal  with  it.  On  the  second  question,  viz., 
whether  communication  with  Messrs.  Willis  and 
Go.  was  practicable,  some  of  the  droumstanoea  to 
be  consiaered,  were— that  the  wool  was  landed  and 


surveyed  on  Saturday,  the  2drd  Deo.,  and  that,  on 
its  state  being  ascertained,  an  immediate  sale  was 
resolved  upon,  as  being  necessary,  and  fixed  for 
Tuesday,  the  26th  (the  intervening  days  being 
Sunday  and  Christmas  Day),  and  at  once  ad- 
vertised. The  ship  was  a  general  ship;  there 
were  twentv-three  consignees,  most  of  them  at 
Sydney,  each  having  an  equal  right  to  the  time 
and  consideration  of  the  master.  Sydney  is 
900  miles  fh)m  Bockhampton.  No  letter  could 
have  reached  that  place.  There  was,  however, 
telegraphic  communication  between  the  two 
towns ;  and  much  conflicting  evidence  was  given 
as  to  the  possibility  of  corresponding  by  means 
of  it,  especially  on  Sunday  and  Christmas  Day. 
There  can  be  no  doubt  that  the  master  is  bound  to 
employ  the  telegraph  as  a  means  of  communication, 
where  it  can  usefully  be  done ;  but  in  this  case  the 
state  of  the  particular  telegraph,  the  way  it  was 
managed,  and  how  far  explanatory  messages  could 
be  transmitted  by  it,  having  regard  to  the  time  and 
the  circumstances  in  which  the  master  was  placed, 
were  proper  subjects  to  be  considered  by  the  jury, 
together  with  the  other  facts,  in  determining  the 

Suestion  of  the  practicability  of  communication, 
t  was  contended  for  the  respondents  that, 
although  the  above  two  questions  of  fact  ma^  have 
arisen  on  the  evidence,  yet  that  the  attention  of 
the  jury  was  not  sufficiently  directed  to  them. 
Their  Lordships  have  not  bad  the  advantage  ot 
seeing  the  whole  of  the  summing  up  of  the  learned 
judge ;  but  it  is  apparent  from  the  course  of  the 
trial,  the  jurv  must  have  been  led  to  consider  them. 
A.  great  deal  of  evidence  was  given,  both  as  to  the 
state  of  the  telegraph,  and  the  habits  of  business  of 
the  merchants  of  Sydney,  with  the  sole  object  of 
showing  the  practicability  of  communication  with 
Messrs.  Willis  and  Co.  It  appears,  also,  from  the 
record,  that^  at  the  very  end  of  the  case  at  the 
trial,  the  counsel  for  the  defendants  objected  to 
the  Chief  Justice,  that  if  the  plaintiffs  insisted  , 
that  it  was  the  master's  dnt^  to  have  consulted 
**  the  consignees  or  the  plaintiffs,"  the  facts  out  of 
which  the  datj  arose  should  have  been  specially 
replied.  The  Chief  Justice  overruled  the  objection, 
heading  that  a  special  replication  on  the  record 
was  not  necessary.  This  cuscussion  clearl3r  shows 
that  the  question  as  to  oommunicatioa  with  the 
consignees  was  an  issue,  not  only  raised,  but  re- 
gards by  the  Chief  Jastice  as  one  to  be  decided 
hj  the  jury.  Li  truth,  they  mast  have  had  the 
point  present  to  their  minds  daring  most  of  the 
trial,  and  must  have  considered  it  as  involved  in 
the  question  submitted  to  them.  Undoubtedly,  if 
the  Chief  Justice  ought  to  have  tdd  the  jury  that, 
in  point  of  law,  the  master  was  bound  to  com- 
municate with  the  consignees,  his  direction  might 
be  successfully  assailed;  for  he  did  not  so  direct 
them ;  but  their  Lordships  think  that  in  this  case 
the  learned  judge  could  not  properly  have  taken 
npon  himself  so  to  rule,  as  a  matter  of  law,  and, 
on  the  oontraiy,  that  the  questions  of  fact  before 
referred  to  were  within  the  proper  province  of  the 
jury.  A  farther  objection  is  inade  to  the  judjB^e's 
summing  up,  on  the  ground  that  he  told  the  jury 
**  in  effect  '*  that,  if  the  master  could  not  commu- 
nicate with  all  the  owners  of  the  cargo,  he  might 
sell  without  communioatinff  with  any.  If  the 
learned  judge  had  really  so  directed  the  jury  as  a 
matter  of  &w,  their  Lordships  would  have  con- 
sidered that  his  direction  was  erroneous ;  because, 
undoubtedly,  each  owner  has  a  right  to  the  con-  r> 
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sideration  of  the  master,  and,  actio^  as  his 
agent,  he  shonld  do  his  best  to  oommomoate  with 
him.  Id  the  case  of  an  owner  who  might  be  near, 
and  easily  got  at,  it  certainly  woold  not,  alone,  be 
a  sufficient  excuse  for  not  communicating  with 
him,  that  others  at  a  greater  distance  could  not  be 
consulted.  But  it  has  not  been  shown  to  their 
Lordships  that  the  Chief  Jn<»tice  did  lay  down  any 
such  proposition  of  law.  He,  certainly,  directed 
the  attention  of  the  jury  to  the  facts  that  the 
cargo  was  a  ffeneral  one,  belonging  to  numerous 
owners,  and  the  difficulty  of  communicating  with 
all,  as  circumstances  which  would,  in  fact,  increase 
the  embarassment  in  which  the  master  was  placed. 
Their  Lordships  consider  that  the  learned  judge 
was  justified  in  so  doing.  A  merchant  knows 
when  he  embarks  his  goods  in  a  general  ship  that 
they  cannot  have  the  undivided  care  and  attention 
of  the  master.  It  is  obvious  that,  when  such  a 
ship  is  in  distress  at  a  distant  port,  irom  whence 
communication  with  all  the  owners  is  impossible, 
and  with  any  of  them  difficult — the  task  of  select- 
ing (where  idl  are  entitled  to  consideration)  those 
with  whom  he  can  and  should  communicate  must 
add  greatly  to  the  master's  labours,  and  might,  in 
some  cases,  require  an  amount  of  time  and  atten- 
tion which  he  could  not  give,  unless  he  neglected 
more  pressing  duties  connected  with  saving  and 
dealing  with  the  goods.  Such  a  state  of  things, 
when  It  exists,  is  clearly  within  the  range  of  the 
circumstances  which  the  jury  mav  properly  be 
directed  to  consider  in  estimating  the  conduct  of 
the  master.  On  the  whole,  therefore,  their  Lord- 
ships have  come  to  the  conclusion  that  the  mis* 
directions  imputed  to  the  Chief  Justice  have  not 
been  established,  and  that  the  rule  for  setting 
aside  the  verdict  ought  not  to  have  been  made 
absolute  on  that  ground.  The  Chief  Justice  who 
tried  the  cause  reports  that  he  is  satisfied  with  the 
verdict,  and  therefore  with  regard  to  that  part  of 
the  rule  whi(^  seeks  to  set  aside  the  verdict  on  the 
ground  that  it  is  against  the  weight  c^  evidence, 
Sbeir  Lordships,  in  accordance  with  the  ordinary 
rule,  would  not  be  disposed  to  disturb  the  verdict 
on  that  ground  unless  it  appealed  to  them  to  be 
clearly  wrong.  Their  Lordships  need  only  say 
that  they  have  not  been  led  by  the  discussion  of 
the  case  to  this  conclusion;  and,  in  the  result, 
they  will  humbly  advise  Her  Majesty  to  allow  this 
appeal,  and  to  order  that  the  rule  making  absolute 
the  rule  niH  for  a  new  trial  be  set  aside,  and  the 
oriffinal  rule  be  discharged,  with  costs.    Hie  ap- 

Sellants  will  have  the  costs  of  this  appeal,  and  the 
eposit  made  by  them  as  security  for  oosts  will  be 
returned  to  them.  Judgment  reversed. 

Attorneys  for  the  appellants,  HiU  and  Son. 
Attorneys  for  the  respondents,  WUde,   Wilde, 
Berger,  and  Moore. 


ON  APPEAL  FBOH  THE  HIGH  COUBT  OP  ADMIRALTY. 
Beportod  hj  J.  P.  Aspni  ill,  Eiq.,  Bu*irter«t-Law. 

Tuesday,  June  18, 1872. 

(Present:  Rif^ht  Hons.  Sir  J.  W.  Colvilb,  Sir  M. 
Smith,  and  Sir  B.  P.  Collibb.) 

The  Mabmion. 

OolUeior^— Vessel  dose  hauhd—lMffing--DeviaUon 

from  course. 
A  close  ha/vled  vessel  is  Justified  in  hij}vng  so  as  to 
bring  hsr,  ctfter  she  nas  sighted  another  vessel, 


as  dose  to  the  vfind  as  she  ca/n  get  so  as  to  remain 
under  command,  and  such  luffing  is  not  a  deviation 
from  her  course  that  wiU  retieve  the  other  vessel, 
having  the  wind  free,  from  the  duly  of  getting 
out  of  her  way. 
This  was  an  appeal  from  a  decree  of  the  High 
Court  of  Admiralty  of  England  in  a  suit  instituted 
by  the  owners  of  the  barque  Oceola  against  the 
phip  MarmMn,  The  Oceola  was  a  barque  of  898 
tons  register,  and  on  the  25th  Nov.  1871  was, 
whilst  on  a  voyage  from  Quebec  to  Liverpool,  on 
the  25th  Nov.  1871,  at  4  a.m.,  about  thirty-five 
miles  S.W.  by  W.  of  the  Tnskar  Light  in  the 
Irish  Channel.  The  wind  was  E.S.E.,  and  the 
Oceola  was  close  hauled  on  the  starboard  tack, 
heading  about  N.E.  The  Mamkion  was  a  ship  of 
783  tons  reofister,  bound  from  Liverpool  to  Calcutta, 
and  at  the  time  in  question  was  heading  SW.  by 
W.,  with  the  wind  free.  Both  vessels  had  their 
regulation  lights  burning  brightly.  The  Mcurmion 
was  sighted  by  the  look-out  of  the  Oceola  a  little 
on  the  starbourd  bow,  and  by  him  reported  to  the 
master  who  was  in  charge  of  the  deck.  The  master 
of  the  Oceola  thereupon  gave  an  order  to  the 
helmsman  to  luff,  and  immediately  after  saw  the 
Marmion*s  red  light  over  the  port  bow.  The 
master  of  the  Oceola  gave  a  second  order  to  the 
helmsman  to  keep  his  luff,  and  about  two  minutes 
after  the  green  light  of  the  Marmion  was  sighted, 
and  the  r^  light  shut  in.  The  Oeeola's  sails  were 
then  lifting ;  the  OceoWs  helm  was  thereupon  put 
hard  aport  to  deaden  the  blow. 

The  Oceola  was  sighted  from  the  Marmion  two 
or  three  points  over  the  port  bow,  and  about  two 
miles  off,  and  soon  after  her  green  light  was  seen. 
Upon  the  green  light  being  seen  the  helm  of  the 
Marmion  was  starboarded  until  the  green  light  of 
the  Oceola  was  brought  a  couple  of  points  on 
the  starboard  bow  of  the  Marmion,  when  her  helm 
was  ordered  to  be  steadied.  According  to  the 
statement  on  behalf  of  the  Marmion,  "shortly 
afterwards  the  red  light  of  the  Oceola  opened  on 
the  starboard  bow  of  the  Marmion,  whereupon  the 
Marmion*s  helm  was  put  hard  aport,  notwitnstand- 
ing  which  the  two  vessels  came  into  collision,  the 
Marmion  with  her  stem  striking  the  Oceola  amid- 
ship  on  her  port  side."    The  Oceola  was  sunk. 

The  master  of  the  Oceola,  in  his  statement 
before  the  receiver  of  wreck,  stated,  that  after  the 
Marmion  was  sighted,  he  gave  the  man  at  the 
wheel  the  three  following  oraers,  viz. : — '*  To  keep 
her  luff ; "  ••  tp  keep  a  dose  luff ;  "  and  "  to  luff ;  *' 
and  in  cross-examination  stated  that  before  the 
collision  the  Oceola*s  helm  was  put  hard  down.  It 
was  submitted  in  the  appellant  s  case,  that  these 
orders  brought  the  Oceola  closer  to  the  wind  than 
she  was  when  first  sighted  by  the  Marmion,  and 
that  this  was  a  deviation  from  her  original  oourse, 
and  therefore  that  she  was  not  keeping  her  course 
as  required  by  law. 

The  learned  judge  of  the  Admiralty  Court  pro- 
nounced the  Marmion  solely  to  blame,  holdiiig 
that  the  Marmion  should  have  continued  her 
oourse,  and  not  have  starboarded,  and  that  the 
Oceola  was  justified  in  keeping  as  dose  to  the  wind 
as  possible.  From  this  judgment  the  owners  of  the 
Marmion  appealed,  mainly  on  the  grounds  that 
the  Oceola  did  not  keep  her  course,  as  she  was 
bound  to  do,  and  that  she  improperly  ported. 

Mikoard,  Q.C.  and  Myhurgh  (PhUUmore  with 
them),  submitted  that  the  luffing  of  the  Oceola  was 
a  deviation  from  her  original  course,  and  that  a 
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Teseel  has  no  right  to  come  bo  much  into  the  wind 
that  her  sails  are  lifting. 

Dr.  Deane,  Q.G.,  and  Olarhson  for  the  respon- 
dent were  not  called  npon. 

The  jadgment  of  the  oonrt  was  delivered  by  Sir 
J.  W.  CoLTiLB. — ^This  is  an  appeal  against  the 
decision  of  the  Court  of  Admiralty,  which  has 
found  the  ship  Marmian  solely  to  blame  for  a  col- 
lision which  took  place  between  her  and  the  biuraae 
Ooeola  in  the  Irish  Channel  on  the  25th  Nov.  18/1. 
There  is,  for  a  nautical  case,  unusually  little  dif- 
ferenoe  or  dispute  as  to  the  oircumstaDces  under 
which  the  collision  took  place.  The  parties,  by 
their  preliminary  acts  and  their  evidence,  are  all 
agreed,  or  very  nearly  agreed,  as  to  the  time  and 
place  of  the  collision;  as  to  tbe  direction  of  the 
wind,  and  as  to  the  state  of  the  weather  and  the 
tide.  Nor  is  there  any  very  great  difference 
between  them — ^in  fact  it  has  been  contended  by 
the  appellants  that  they  are  pretty  well  agreed  as 
to  the  position  of  the  two  vessels  when  they  sighted 
each  other.  There  seems  to  have  been  a  question 
raised  on  the  part  of  the  Oeeola  as  to  whether 
those  on  board  the  Marmion  should  really,  when 
the  vessels  sighted  each  other,  have  seen  the 
green  light  of  the  Oeeola ;  bat  their  Lordships  are 
disposed  to  assume  that  such  was  the  case,  and  it 
seems  to  be  consistent  with  what  both  parties 
state  in  their  preliminary  acts.  It  is,  however,  to 
be  observed  that,  according  to  the  Marmion^  at  the 
time  when  she  sighted  the  green  light  she  was 
two  miles  distant,  and  two  to  thr^e  points  on  the 
portbow,and  assuming  that  the  position  of  theother 
vessel  was  then  such  that  she  might  have  sighted 
the  green  light,  their  Lordships  have  come  to  the 
conclusion,  assisted  as  they  are  by  the  nautical 
assessors,  that  the  Marmion  was  still  correctly 
found  to  be  to  blame.  The  Oeeola  being  close 
hauled  npon  the  starboard  tack,  and  the  other 
vessel  gomg  free,  it  would  of  course  be  the  duty  of 
the  MiMrmion  to  keep  out  of  the  way  of  the  Oeeola, 
That  was  her  ftvmd  facie  duty  under  the  twelfth 
Article  of  the  Begalations  for  preventing  Colli- 
sions at  Sea.  The  contention  of  the  appellantB  is, 
that  she  took  the  proper  measures  for  the  purpose, 
but  that  those  measures  were  defeated  bv  those 
on  board  the  Oeeola^  who  by  Inffing  in  the  way 
she  is  admitted  to  have  done,  failed  to  keep  her 
coarse  within  the  meaning  of  the  eighteenth 
Article.  The  case  was,  no  doubt,  made  in  the 
court  below,  and  the  parties  there  fadled  to  convince 
the  learned  judge  that  such  was  the  case.  They 
have  equally  ffuled  to  convince  their  Lordships 
here  that  there  was  the  improper  luffing  on  board 
the  Oeeola  which  can  be  said  to  have  amounted  to 
a  deviation  from  her  course,  or  to  have  been  one 
of  the  causes  contributing  to  the  accident.  It 
appears  to  them,  as  they  are  advised  by  the  nau- 
tical assessors,  that  it  was  the  daty  of  a  vessel  in 
that  position  to  keep  close  to  windward,  and  that 
she  does  not  appear  to  have  failed  in  her  duty  or 
to  have  done  anything  which  can  be  said  to  throw 
her  out  of  her  proper  coarse  until  the  final  port- 
ing, which  the  learned  jadg^e  in  the  court  below 
found — and  it  seems  to  their  Lordships  properly 
foundr—was  a  justifiable  thing,  in  order  to  w^en 
the  blow  anH  to  diminish  the  consequences  of  the 
oollision  then  imminent.  That  being  the  state  of 
the  case,  the  grounds  that  have  been  taken  by  the 
appeal  must  fail.  Their  Lordships  certainly,  as 
has  often  been  ruled  here,  are  not  in  the  habit  of 
disturbing  the  judgment  of  the  court  below  in 


oases  of  collision,  unless  it  is  dearly  shown  to  their 
satisfaction  that  the  decision  under  the  appeal  is 
wrong.  It  appears  to  their  Lordships,  assisted  as 
they  have  been,  that  the  Jformton  reallv  was  in 
fiMift;  that  admitting  that  the  original  position 
was  as  stated  in  the  preliminary  act,  she  may 
have  mistaken  the  precise  heading  of  the  other 
vessel,  a  sapposition  which  is  rather  confirmed  by 
the  cross-examination  of  the  mate,  who  was  in 
charge  of  the  deck  when  the  two  vessels  came  in 
si^ht  of  each  other,  and  also  by  what  is  said  of  its 
being  the  intention  of  the  Ma/rmion  in  starboard- 
ing her  helm  to  pass  astern  of  the  other  vessel, 
an  expression  which  is  not  very  easy  so  explain 
upon  any  other  hypothesis  than  that  of  supposing 
that  the  OeeoVi  was  heading  rather  more  to  the 
west  than  is  described.  However  that  may  be,  it 
seems  to  their  Lordships,  assisted  as  they  have 
been  by  their  nautical  assessors,  that  it  was  not 
right,  in  the  circumstances  in  which  the  Ma/rmion 
found  herself  placed,  to  execute  the  manoeuvre  of 
starboarding,  the  effect  of  which  was  to  pass  to  the 
windward  of  the  Oeeola ;  that  she  ought  rather,  if 
there  was  any  donbt  on  the  sobjeot,  to  have  given  way 
to  the  vessel,  and  that  at  any  rate  she  should  have 
become  clearly  satisfied,  before  she  took  the  step, 
that  theother  vessel  was  not  keeping  close  to  the 
wind,  or  she  might  have  been  satisfied  if  she  had 
waited  until  she  had  seen  the  red  light.  On  these 
grounds  their  Lordships  think  that  no  safficient 
ground  has  been  shown  for  disturbing  the  decision 
of  tbe  court  below,  and  they  must  therefore 
advise  her  Majesty  to  dismiss  this  appeal,  with 
costs. 

Appeal  diamiBsed, 

Solicitors  for  the  appellante,  Uregory,  RoweUffes, 
and  Bawhf  agents  for  Duncanp  SiU,  axidParkinaon, 
Liverpool. 

Solicitors  for  the  respondents.  Stoeken  and  Jupp, 
agents  for  BadoUffe  and  LoAfton^  Liverpool. 


OOITBT  OF  APPEAL  ZV  CHAVCS&T. 

Beportad  bj  E,  Stbwakt  Bookb  and  H.  Pbat,  Esqn., 
Baniftan-at-JjftW. 

Saturday,  July  20, 1872. 

(Before  the  Lords  Justices.) 

Bobby  AND  Gompant's  Pbrsbyb&ancb  Ibokwo&ks 
(Limitbd)  V,  Ollibb. 

Ooneignor  and  eonsignee — Bills  of  eaDehcmge  drawn 
againai  eargo^^Lien  on  eargo — Appropriation  of 
proeeede  of  sale, 

B,  consigned  a  eargo  to  the  defendants  for  sale  at  the 
joint  risk  cmd  profit  of  himself  and  them,  and 
sent  them  the  hill  of  lading,  with  a  letter,  culvising 
them  thai  he  had  drawn  upon  them  on  a,eeount 
against  the  cargo  six  biUs  of  exchange  for  sums 
amounting  to  1500L,  which  he  requestea  them  to 
protect  on  presentation.  In  reply  t  they  wrote  say* 
ing  that  the  drafts  should  he  auiu  honoured.  B, 
afterwojrds  indorsed  three  of  the  oiUs  to  the  plavn' 
t^s.  The  hills  were  in  due  course  presented  to 
the  defendants,  who  refused  to  horhow  them  : 

Held  (affirmdng  the  decision  of  the  Master  of  the 
BoUs),  that  there  was  no  appropriation  of  the 
proceeds  of  the  eargo  to  meet  the  hUls,  and  that 
the  plaintiffs  had  no  Uen  on  the  cargo  in  priority 
to  the  claim  of  the  defendants  in  respect  of  their 
general  lien  as  consignees. 

Frith  v.  Forbes (1  Mar.  Law  Cos.  0.  8.  253;^ 4lT 

Digitized  by  VJi^Ov  IL 


414 


MARITIME  LAW  CASES. 


Oha^.] 


BOBBT   AND   CoXPANT's   PBfiSBVE&ANCB   IrONWOBKS   (LiKITBD)  V.  OlUBR. 


[Chan. 


DeQ.F.&J.4l&9;  7 L,  T.  Eep.  N.  8.  271  di»- 

UnguUhed, 
This  was  an  appeal  from  a  deoision  of  the  liCaster 
of  the  Bolls. 

The  plaintiffs  were  a  joint-stock  company  carry- 
ing  on  the  business  of  engineers  in  the  Oity  of 
Lincoln. 

In  the  year  1869,  Mr.  Frederic  Oalder  Brown 
was  employed  by  the  plaintiffs  as  their  agent  at 
Ibraila,  in  the  Dannbian  Principalities,  for  the 
sale  of  engines  and  machines  forwarded  to  hun  by 
the  plainUffs,  and  he  from  time  to  time  received 
moneys  on  account  of  the  plaintiffs.  In  November 
1869,  an  account  was  stated  between  the  plaintifb 
and  Brown,  and  a  sum  of  8dOL  and  upwards  was 
found  to  be  due  from  Brown  to  the  plaintiffs  upon 
the  balance  of  the  account. 

In  the  same  month,  Brown  purchased  with  his 
own  money  at  Ibraila  a  cargo  of  maize  at  the 
prioe  of  1553Z.  Is.  lOd.  and  consigned  it  to  the 
defendant  Messrs.  Oilier  and  Co.,  of  London,  by 
the  ship  Acacia  for  sale  at  the  joint  risk  and  profit 
of  himself  and  them. 

On  the  9th  Not.  1869,  Brown  wrote  to  Oilier 
and  Co.  informing  them  that  the  Aeaeia  had  6et 
sail  with  the  cargo,  and  after  stating  that  he 
enclosed  the  bill  of  lading,  he  proceeded  thus : 

Against  this  cargo  I  beg  to  adviM  haviitg  drawn  to 
aoooant  on  yonr  good  selYeB  as  follows  under  this  day's 
date : 

No.  779 ^8200 

780 290 

781 240 

782 250 

783 280 

784 300 


3  months  date, 
order  mjself. 


£IS00 
Which  please  protect  on  presentation.     This  includes 
1501.  cash  advanced  to  master  on  aooonnt  of  freight. 

This  letter  did  not  really  contain  the  bill  of 
lading.  Brown  having  accidentally  omitted  to 
inclose  it  On  receiving  the  letter,  Messrs.  Oilier 
and  Co.  wrote,  on  the  15th  Nov.  1869:  "Your 
next  will  doubtless  hand  us  bill  of  lading  for  the 
maize  •  •  .  .  Your  drafts  on  account  of  this 
carffo  shall  have  due  protection." 

On  the  19th  Nov.  1869,  Messrs.  Oilier  and  Co. 
received  a  subsequent  letter  from  Brown  inclosing 
the  bill  of  lading,  and  on  the  same  day  they  wrote 
acknowledging  the  receipt,  and  saying,  **  Your  six 
drafts  against  this  cargo  (1500L  total)  shall  be 
duly  honoured." 

On  the  23rd  Nov.  1869,  Brown  endorsed  and 
sent  the  three  bills  of  exchange,  numbered  re- 
spectively, 782,  783,  and  784,  for  sums  amounting 
to  8302.,  to  the  plaintiffs,  in  payment  of  tlM 
amount  due  to  them  on  the  balance  of  the  account, 
with  a  letter  in  these  words : 

I  beg  to  enclose  hcvewith  three  drafts  for : 

^6250)  Order  myself  OB  Messrs.  Oilier 
280  >  and  Co.,  of  London,  at  3m. 
300)     date  from  9th  inst. 

^6880  sterling,  which,  at  maturity, 
please  pass  to  my  credit. 

The  following  is  a  copy  of  one  of  these  bills  : 

First.^Ibraila,  9th  Nov.  1869— Exchange  for  Je250 
sterling.  At  three  months  date  of  this  first  of  exchange, 
second  and  third  not  paid,  pay  to  the  order  of  myself  the 
snm  of  two  hundred  and  fifty  pounds  sterling,  value 
which  place  to  account,  cargo  per  A.  (i.e.,  Acacia)  as 
advised  by  this  day's  post. 

(Signed)  Fbxd.  C.  Bbown. 

To  Messrs.  OUier  and  Oo.,  9,  East  India  Chambers, 

Leadeahall-street,  London. 

No.  782. 


The  other  two  bills  sent  by  Brown  to  the 
plaintiffs  were  in  the  same  form,  and  each  of  the 
three  bills  was  endorsed  by  Brown  as  follows: 
"Pay  to  the  order  of  Mesisrs.  Bobey  and  Go, 
(Limited),  value  received.  Ibraila,  November 
23, 1869.    (Si^ed),  Fred.  C.  Brown." 

On  the  6th  Dec.  1869,  these  three  bills  were 
received  by  the  plaintiffs,  who,  on  the  same  day 
forwarded  them  by  letter  to  Messrs.  Oilier  and 
Co.  for  acceptance.  On  the  following  day  Messrs. 
Oilier  and  Cfo.  returned  the  three  bills  unaccepted, 
stating  that  they  were  sony  to  have  to  do  bo  in 
consequence  of  telegraphic  communication  they 
had  had  from  Brown  since  the  date  on  which  he 
sent  two  bills  to  the  plaintiffs. 

Messrs.  OUier  and  Co.  subsequently  received 
the  cargo  of  maize  and  sold  it  for  upwards  of 
1258Z. 

The  plaintiffs  claimed  to  be  entitled  to  a  charge 
on  the  proceeds  of  sale  for  the  amount  of  the  thiSe 
bills  and  interest  thereon,  while  Messrs.  Oilier  and 
Co.  claimed  to  be  entitled  to  retain  the  whole  of 
the  proceeds  of  sale  in  part  payment  of  a  larger 
sum  due  to  them  from  Brown  upon  a  genmd 
account  current. 

The  plaintiffs  instituted  the  present  suit  against 
Messrs.  OUier  and  Co.  to  enforce  the  charge  which 
they  claimed  upon  the  proceeds  of  «de  of  the 
cargo. 

The  Master  of  the  Bolls  dismisBed  the  bill  with 
costs. 

After  stating  the  facts  of  the  case  his  Lordship, 
in  delivering  judgment,  said: — " Upon afuU review 
of  the  circumstances  of  this  case,  I  am  of  opinioQ 
that  the  ordinary  rule  which  establishes  that  where 
a  consignee  only  obtains  a  cargo  on  the  faith  of 
accepting  bills  drawn  against  it  he  must  either 
give  up  the  cargo  or  apply  the  proceeds  to  honour 
the  bills,  and  where  in  consequence  tiie  bills  are  a 
charge  on  the  proceeds  of  the  cargo  in  his  hands, 
does  not  apply  to  this  case.  On  the  ^ts  I  have 
detailed  the  cargo  of  maiae  was  clearly  a  part  of 
the  joint  adventure  between  Brown  and  Oilier  and 
Co.,  and  no  party  to  the  adventure  has  a  risht  to 
anything  until  the  proceeds  are  realised  and 
ascertained.  It  is  clear  also  that  the  phdn* 
tiffs  cannot  stand  in  any  better  position  in 
relation  to  the  bills  than  Mr.  Calder  Brown 
himself.  In  ordinary  cases,  where  a  shipper  con- 
signs a  cargo  to  his  agents,  he  may  impose 
on  the  consignees  the  terms  that  they  shall  not 
accept  theconHignment  without  also  accepting  the 
bills  drawn  against  it,  and  he  may  require  Uie  oargo 
or  the  proceeds  to  be  applied  to  meet  those  bms 
drawn  against  it  if  he  please,  but  in  thait  case,  as 
it  was  well  observed  in  argument,  the  cargo  belongs 
to  the  shipper,  who  might  consign  it  to  any  other 
house  or  any  different  agent;  but  this  is  not  so 
where  the  transaction  forms  part  of  a  joint  adven- 
ture. There  the  cargo  must  be  consigned  to  the 
person  agreed  on  for  the  purpose,  1^  Uie  persons 
who  are  the  partners  in  the  joint  adventure,  and 
when  the  affairs  are  all  wound-up  no  party  to  this 
joint  adventure  is  bound  to  pay  more  than  the 
balance  of  profit  or  loss  due  from  hhn  on  taking 
the  accountof  it,  and  assuming  that  there  is  the 
sum  of  1382.,  as  the  defendants  aUege,  that  is  all 
that  the  other  party,  namely,  Calder  Brown,  is 
entitled  to  receive.  In  addition  to  which,  by  being 
a  joint  adventure,  the  whole  character  of  the  tran- 
saction is  altered,  and  Calder  Brown  has  no  power 
to  pledge  the  cargo  to  pay  a  separate  debt  of  his 
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own.  This  is  obvioas  if  simply  stftted  in  this  form ; 
Two  persons,  A.  and  B.,  agree  to  bay  abroad  a 
oarffo  of  oom  or  cotton  to  be  oonsigoed  to  G. 
in  England.  0.  reoeives  and  realizes  the  cargo, 
and  finds  a  profit  of  lOOt.  each  to  be  due  to  A,  and 

B.  With  this  share  of  profit  each  may  do  what 
he  pleases,  but  he  cannot  churge  the  cargo  of 

C.  K>r  a  debt  of  800Z.  or  any  other  snm  dne  by  him 
to  another  person,  for  instance,  to  E.  If  he  oonld 
be  would  be  throwing  tbe  payment  of  his  own 
debt  on  his  partner.  This  is  exactly  the  case 
which  arises  here.  It  does  not  in  the  slightest 
degree  alter  the  case  that  the  consignee,  instead  of 
being  a  stranger,  is  one  of  the  partners  to  the 
joint  adventure.  His  dnties  and  functions  in  snch 
a  oaee  are  distinct  flrom  his  right  as  a  partner  in 
the  joint  adTentnre.  He  mast  realise  the  cargo  in 
the  best  way  he  can,  and  he  then  mast  divide  the 
proceeds  &irly  among  the  joint  adventurers,  in- 
ehiding  himself,  however  numerous  or  few  they 
may  be,  but  he  is  not  to  bear  the  loss  sustained 
by  any  of  the  other  joint  adventurers  in 
any  other  transaction,  nor  is  anything  forming 
part  of  the  adventure  to  be  dealt  with  by  any  of 
them,  but  his  own  share  of  the  surplus  or  loss 
whichever  it  may  be.  No  doubt  if  the  bills  drawn 
against  the  cargo  are  part  of  the  joint  adventure 
they  must  be  paid  eith^  out  of  the  proceeds  of  the 
cargo  or  by  contributions  from  the  other  oo- 
adventurers,  but  that  is  merely  matter  of  account, 
and  the  defendants  admit  their  liability  to  account, 
and  allege  they  have  done  so  fairly,  and  that  the 
money  in  court  is  the  result  of  that  account,  and 
tbe  amount  due  from  them  in  taking  it.  If  that 
18  correct,  the  money  in  court  is  due  to  Oalder 
Brown  or  the  persons  entitled  to  the  amount 
coming  to  him  out  of  the  joint  adventure.  If  his 
letter  to  the  plaintiffs  gave  them  the  lien  on  the 
amount,  it  ought  to  be  paid  to  them,  but  that  is 
a  matter  between  them  and  the  other  creditors  of 
Calder  Brown  not  represented  here.  All  that 
arises  here  is  the  risht  of  the  plaintiffs  to  claim 
againBt  the  cargo  of  maize  in  the  hand  of  the  de- 
fendants, and  as  to  that  I  am  clearly  of  opinion 
that  the  bill  fails,  and  that  it  must  oe  dismissed 
with  costs." 

From  this  decision  the  plaintiffs  appealed. 

Sir  Richard  Baggalay,  Q.O.,  and  i9pM(i,  for  the 
appellants.— -On  sending  the  bill  of  lading  to  the 
defendants,  the  consignor  informed  them  that  he 
had  drawn  the  bills  against  the  cargo.  They 
accepted  the  car^fo,  subject  to  the  oharse  for  the 
amount  <^  the  bills,  and  thev  promisea  that  the 
Mils  should  be  duly  honoureo.  They  are  there- 
fore bound  to  pay  us,  out  of  the  proceeds  of  the 
cargo,  the  amount  of  the  bills  indorsed  to  ns. 
That  is  the  effect  of  the  decision  in  Frith  v. 
For6ef  (1  Mar.  Law  Gas.  O.  8.  253 :  2  L.  T.  Bep. 
N.  8.  271 ;  4  De  G.  F.  <fe  J.  409),  where  it  was 
1m^  that  the  general  lien  of  a  consignee  cannot  be 
set  np  a^^ainst  the  express  direction  of  the  oon- 
sigDor  ffiven  to  him  at  the  time  when  the  carffo  is 
accepted,  and,  aocordinsly,  the  holder  of  hills 
drawn  against  a  cargo  was  held  to  have  a  lien  on 
it  in  priority  to  the  consignee. 

MUUr,  Q.O.  (with  him  Southgate,  Q.O.).— This 
case  is  quite  distinguishable  from  FrUh  v.  Forhet, 
There  theltnlls  were  drawn  against  the  oaroo  in 
IkroQT  of  Frith  and  Oo.,  and  ^e  consignor  advised 
the  consignees  of  that  on  sending  them  the  bill  of 
lading  of  the  cargo.  Moreover,  there  the  cargo 
was  not,   as  in  this  casCy  consigned  on  a  joint 


speculation  between  the  consignor  and  the  con- 
signees. 
Without  calling  for  a  reply. 
Lord  Justice  James  said :  It  is  quite  clear  that 
this  case  is  distinguishable  from  Inrith  v.  Forbes 
(8iip.)*  I .  do  not  think  that  that  case  is  to 
be  extended  beyond  its  own  particular  cir- 
cumstances, and  I  am  not  prepared  to  sav  that 
every  bill  of  exchange  purnorting  to  be  drawn 
against  a  cargo  carries  with  it  in  the  hands  of 
every  person  a  special  equitable  right  against  tbe 
cargo  m  favour  of  the  holder  of  the  bill.  In  this 
case  the  cargo  appears  to  have  been  nothing  but 
the  consideration  for  the  drawing  of  the  bills. 
In  FrUh  v.  Forbes,  the  letters  mentioned  that  the 
cargo  which  was  consigned  wss  the  property  of 
the  consignor ;  the  bills  were  drawn  against  it  in 
favour  of  a  certain  firm,  and  it  was  held  that  that 
firm  had  an  interest  in  the  cargo.  In  this  particu- 
lar case  the  cargo  was  not  the  cargo  of  Brown 
alone.  The  defendants  had  no  doubt  written  to 
Brown,  saving  that  they  would  meet  his  drafts, 
but  those  letters  were  not  communicated  to  the 
plaintiffs,  and  the  plaintiffs  cannot  make  a  case 
upon  private  communications  which  passed  be- 
tween OlHer  and  Brown,  and  about  which  the 
plaintiff  knew  nothing.  Therefore  the  case  stands 
as  if  no  such  letters  nad  been  written.  A  man 
says,  I  send  you  a  oargo  against  which  I  draw 
bills,  and  those  bills  are  in  the  hands  of  a  man  who 
says,  I  have  a  special  right  on  the  cargo.  This 
case  is  distinguishable  from  Frith  v.  Forbegf  the 
decision  in  which  case  can  only  be  applied  to  its 
own  particular  circumstances. 

Lord  Justice  Melush.— I  am  of  the  same 
opinion.  It  is  clear  that  the  simple  indorsement  of  a 
bill  of  exchange  only  gives  a  right  to  the  bill  of  ex- 
change itself,  and  I  cannot  see  that  anything  took 
place  between  Brown  and  the  plaintiffs  except 
this,  that  Brown,  being  indebted  to  the  plaintiffs, 
indorsed  to  them  certain  bills  of  exchange.  I  cer- 
tainly cannot  agree  that  the  mere  fact  of  a  bill  of 
exchan^  stating,  "  Place  to  account  cargo  per  A, 
as  advised  by  this  day's  post." — I  cannot  think 
that  any  mercantile  man  receiving  a  bill  of  ex- 
change worded  like  that  would  suppose  that 
because  those  words  were  in  it  he  had  an  equit- 
able assignment  of  the  cargo  or  any  security  upon 
it.  The  mercantile  usage  is  perfectly  plam.  If 
you  intend  to  get  the  security  on  the  cargo,  you 
expect  the  bill  of  lading  to  accompany  the  bill 
of  exchange,  and  to  get  them  both  together ; 
and  if  yon  get  the  bill  of  exchange  simply, 
and  take  the  bill  of  exchange  simply  m 
payment  of  a  debt,  all  you  would  expect  to  get 
would  be  the  security  of  the  bill  of  exchange. 
Then,  as  to  the  case  oi  FrUh  v.  Forbes,  the  Lords 
Justices  seem  to  have  come  to  the  conclusion  that 
all  the  letters  taken  together  amounted  to  an  equit- 
able assignment  of  the  cargo,  that  there  was  such 
a  communication  between  the  parties  as  amounted 
to  an  equitable  assignment.  In  the  present  case 
I  quite  agree  that  Brown  had  no  right  to  make  an 
equitable  assignment  of  the  cargo,  and  did  not 
purport  to  do  so.  All  that  he  did  was  to  endorse 
the  bills  of  exchange  to  his  creditors,  who  got  the 
ordinary  right  of  any  indorsee.  I  am  of  opinion 
that  the  decision  of  the  Master  of  the  Bolls  was 
quite  right  and  that  the  appeal  must  be  dismissed. 

Lord  Justice  Jahbs. — Dismissed  with  costs. 

Solicitors:  Tcnlor,  Hoars,  and  Taylor,  agents 
for  Burton  and  Bon,  Lincdn ;  Btocksn  uid  Jiipp. 
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Monday,  June  10, 1872. 

Jones  and  another  v.  The  Neptune  Mabinb 
Insurance  Gohpant. 

Marine  insurance — PoUcy  on  freight — Conairueiion 
ofpoUey — Inception  of  rieh^"  From  B.  io  port 
of  discharge  " — Chods  not  on  hoard — **  Insurance 
beginningfromlocutvng  " — Meaning  of**  loading.'* 

Plaintiffs  having  underioritten  a  polu^  on  cha/T' 
tered  freight  on  a  cargo  of  guano,  effected  a  re- 
insurance wUh  the  defendants,  **  lost  or  not  lost, 
in  the  sum  of  8002.,  upon  the  freight,  paytible  to 
them  in  respect  to  this  presfnt  voyage,  to  be  per- 
formed  between  as  below,  by  the  vessel  Napier, 
^c.,from  Buher*s  Island  to  port  of  discharge  in 
the  United  Kingdom,  the  insurance  on  the  said 
freight  beginning  from  the  loading  of  the  said 
vessel"  The  vessel  arrived  at  Baker's  Island  and 
proceeded  to  load,  but  before  taking  in  the  whole 
of  the  cargo  was  driven  on  a  re^f  and  became  a 
complete  wreck.  The  pUUntiffs  hating  brought 
an  action  to  recover  from  the  defendants  for  a 
total  loss: 

Held,  that  the  defendants  were  not  liable,  the  policy 
not  having  atiached : 

Per  Blackhwm,  J.,  because  the  UdbUityof  the  under- 
ufriters  was  not  intended  to  begin  until  the  vessel 
had  departed  from  Baker's  Island,  the  words 
"  the  insurance  on  the  said  freight  beginning  from 
the  loading  of  the  said  vessel^*  not  extenAvng  the 
insurance  beyond  the  previous  words  **from 
Baker's  Island:' 

Per  MeUor  and  Lush,  JJ,  because,  though  the  words 
"  the  insurance  on  the  said  freight  beginning  from 
the  loculing  of  the  said  vessel,"  do  extend  me  in* 
»wra/nce  beyond  the  words  **from  Becker's  Island," 
the  words  "from  the  loading"  mean  from  the 
completion  of  the  loading,  and  as  the  loading  was 
not  completed  the  risk  liad  not  attached. 

Declaration  stated  that  the  plaintiffs,  on  the2l8t 
Feb.  1871,  oansed  to  be  effected  with  the  defen- 
dants, by  Messrs.  T.  Patton,  Jan.,  and  Co.,  the 
plaintiffs'  agents  in  that  behalf,  a  policy  of  insur- 
ance, with  certain  memoranda  written  in  the 
margin  thereof,  which  said  policy  was  signed  and 
sabscribed  by  two  of  the  directors  of  the  said  com- 
pany, on  behalf  of  the  said  company,  and  was 
m  the  words  and  figures  following,  that  is  to  say : — 

Freight  Polioy. 
W.  H.,  No.  263.     Neptane  Marine  Inaiiraaoe  Oompaiiy, 
jeSOO.  limited. 

Capital  ^12,500. 
This  policy  witnesseth  that  Messrs.  J.  Patton, 
Jan.,  and  Co.,  as  well  in  his  own  name,  as  and  for  in 
the  name  or  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth  or  shall  appertain, 
m  part  or  in  all,  doth  make  insurance,  and  cause 
him  and  them,  and  every  of  them,  to  be  insured 
by  the  Neptane  Marine  Insurance  Company, 
Limited,  lost  or  not  lost,  in  the  sum  of  500Z.,  npon 
the  freight  payable  to  him  or  them  in  respect  of 
this  present  voyage,  to  be  performed  between,  as 

below,  by  the  vessel  Napier,  whereof is 

master,  or  whoever  else  may  go  as  master  in  the 
said  ship  from  Baker's  Island  to  a  port  of  call 
^  discharge  in  the  United  Kingdom,  the  in- 
surance on  the  said  freight  beginning  from  the 
loading  of  the  said  veesely  and  terminating  when 


the  said  vessel  shall  be  moored  as  above  at  a  safe 
anchorage.     And  it  shall  be  lawful  for  the  said 
vessel  in  this  voyage  to  proceed  and  sail  to,  aod 
touch  and  stay  at,  any  ports  or  places  whatsoever 
for  refuge  or  any  necessary  purpose,  without  pre- 
judice to  this  insurance.    The  said  height  for  the 
purposes  of  this  insurance  is  hereby  dedan^d  to  be 
valued  at  the  actual  amount  payable  to  the  insured 
by  the  charterer  of  this  ve-sel   for    the   above 
voyage.    Touching  the  adventures   and    perils, 
&o.      And   the    plaintiffs   say    that    the    said 
memoranda)    written    in     the    margin  of    the 
said  policy,  were  and  are  in  the  words  following, 
that  is  to  say,  "  Warranted  free  from  risk  of 
explosion  by  coal  gas  whilst  in  the  harbour.  Being 
a  re-insurance,  and  to  pay  as  may  be  paid  on 
original  policy."    And  the  plaintiffs  say  that  the 
defendants,  in  consideration  of  the  premises,  and 
that  the  plaintiffs  paid  to  the  defendants  the  said 
sum  or  premium  of  nine  guineas  per  cent,  upon 
the  said  sum  of  5001.,  became  and  were  insurers  to 
the  plaintiffs  of  the  said  sum  of  5001.  upon  the  said 
freight  in  the  said  policy  mentioned,  according  to 
the  tenor  and  effect  thereof,  and   of   the    said 
memoranda.    And  the  plaintiffs  say  that  certain 
goods  at  Baker's  Islandaforesaid  were  shipped  and 
loaded  in  and  on  board  of  the  said  ship  to  be  carried 
therein,  for  freight  npon  the  said  voyage,  and  other 
goods  were  then  there  ready  to  be  and  about  to  be 
shipped  and  loaded  in  and  on  board  of  the  said 
ship,  to  be  carried  therein  for  freight  upon  the  said 
voyage ;  and  if  it  had  not  been  for  such  a  loss  of  the 
said  ship  as  hereinafter  mentioned,  would  have 
been  shipped  and  loaded  in  and  on  board  of  the 
said  ship,  to  be  carried  therein  for  freight  upon  the 
said  voyage.  And  the  plaintiffs  say  that  they  were 
then  and  thence  until  and  at  the  time  of  the  loss 
hereinafter  mentioned,  interested  in  the  said  pre- 
mises  insured  in  and  by  the  said  poli<r^  herein 
declared  on  to  the  value  and  amount  of  all  the 
moneys  by  them  ever  insured  thereon.    And  the 
plaintiffs  say  that  afterwards  and  during  the  oon- 
tinuance  of  the  said  risk,  the  said  ship,  by  perils  so 
insured  against  as  aforesaid,  became  and    was 
damaged  and  lost,  and  was  rendered  incapable  of 
carrying  the  said  goods  npon  the  said  voyage* 
whereby  the  said  freight  became  and  was  wholly 
lost,  and  by  means  and  in  consequenoe  thereof  the 
plaintiffs  were  obliged  to  pay  and  paid  a  large  snm» 
to  wit  the  sum  of  §001,  on  the  said  original  policy, 
and  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitla 
the  plaintiffs  to  be  paid  by  the  defendants  the  said 
sum  so  insured  by  the  plamtiffs  as  aforesaid  in  and 
by  the  said  polioy  herein  declared  on,  &o. 

Pleas  :  First,  that  the  plaintiffs  did  not  cause 
such  policy  to  be  effected,  nor  did  the  defendants 
become  such  insurers  as  alleged ;  secondly^,  that 
at  the  time  of  the  alleged  loss  of  the  said  ship,  the 
said  ship  had  not  been  loaded  within  the  meaning 
of  the  said  polioy,  nor  had  the  insurance  on  the 
said  freight  begun  as  alleged. 

The  defendants  also  demurred  to  the  dedaratioa, 
alleging,  as  a  matter  of  law  to  be  argued,  that  the 
partial  loading  of  the  vessel  was  not  a  total 
loading  within  the  meaning  of  the  polioy. 

The  amended  declaration  contained  a  count  for 
money  payable  by  the  defendants  to  the*  plaintiffs, 
for  money  received  by  the  defendants  for  the  use 
of  the  plaintiffs,  and  for  money  found  to  be  doe 
from  the  defendants  to  the  plaintiffs,  on  aooounts 
stated  between  them.  Under  this  count  the  plain- 
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tifEB  daimed  to  recover  47Z.  58.,  the  premium  paid 
upon  the  policy  declared  on  in  the  first  count,  in 
the  event  of  the  plaintiffs  not  recovering  on  such 
policy. 

To  the  amended  declaration  the  defendants 
pleaded  the  three  former  pleas.  And  as  to  the 
residue  of  the  declaration  the  defendants  brought 
into  court  the  sum  of  471.  58.,  and  said  that  the 
■aid  sum  was  enough  to  satisfy  the  claim  of  the 
plainti£fo  in  respect  of  the  matter  therein  pleaded 
to. 

Beplioation — first,  taking  issue  on  the  defen- 
danta'  first  and  second  pleas  respectively; 
secondly,  demurring  to  the  second  plea,  a  matter 
of  law  intended  to  be  argued  being  that  under  the 
ciroomstances  stated  in  the  declaration  the  risk 
had  commenced,  and  the  loss  was  a  loss  within 
the  terms  of  the  policy ;  thirdly,  joining  in  de- 
marrer  to  the  first  count ;  fourthly,  accepting  the 
sum  paid  into  court  in  full  satisfaction  and  dis- 
charoe  of  the  cause  of  action  in  respect  of  which 
it  hM  been  paid  in. 

lEUjoinder  that  the  second  plea  is  good  in  sub- 
■ttmce. 

At  the  trial,  which  took  place  before  Blackburn, 
J.  and  a  spediEd  jury,  at  the  Winter  Assizes  1872, 
holden  at  Liverpool,  for  the  West  Derby  Division 
of  the  County  of  Lancaster,  the  following  facts 
were  agreed  upon  by  the  parties : 

Messrs.  William  Henry  Jones  and  Edw.  Stewart 
Jones  are  underwriters  and  insurance  brokers, 
carrying  on  business  at  Liverpool.  The  defen- 
dants carry  on  business  at  West  Hartlepool.  The 
Napier f  a  vessel  of  1400  tons  burthen,  was  chartered 
bj  Messrs.  De  Wolf  and  Oo.  of  Liverpool,  on  the 
20feh  and  22nd  Aug.  1870,  to  proceed  to  Melbourne, 
and  thence  to  Baker's  Island,  in  the  Pacific  Ocean, 
where  she  was  to  load  a  full  cargo  of  guano  and 
take  it  to  Liverpool  or  Birkenhead.  The  vessel 
arrlTed  at  Baker  s  Island  on  the  1st  April  1871,  in 
order  to  take  in  her  cargo.  The  policy!of  insurance 
was  effected  on  the  21st  Feb.  1871,  a  premium  ot 
£9  9s.  per  cent,  being  paid. 

Baker's  Island  is  a  small  place,  only  visited  by 
ships  for  the  purpose  of  loading  guano.  There  is 
no  harbour,  and  ships  have  to  stand  off  the  Island 
and  anchor  to  buoys,  the  guano  being  brought  to 
the  ships  in  lighters. 

The  Napier  began  loading  the  guano  on  the  4th 
April,  and  loaded  several  tons  a  day  up  to  the  16th 
April.  The  weather  then  got  so  bad  that  the 
▼esael  was  obliged  to  slip  anchor  and  stand  out  to 
sea.  She  got  Mck  to  the  island  on  the  19th  April 
and  recommenced  loading,  the  loading  continuing 
to  the  24th  April,  when  the  weather  again  got  very 
hftd*  and  notwithstanding  the  exertions,  the  vessel 
Tan  on  a  reef  and  became  a  total  wreck,  after 
having  loaded  1130  tons  of  guano. 

The  plaintiffs  claimed  from  the  defendants  for  a 
total  loss  of  freight.  The  defendants  refused  pay- 
ment on  the  ground  that  the  vessel  was  lost  beford 
the  risk  commenced. 

The  policy  sued  on  was  a  re*insurance,  and  the 
plaintiffs  settled  as  for  a  total  loss.  The  original 
policy  and  the  charter-party  were  put  in  evidence. 

A  verdict  was  directed  to  be  entered  for  the 
plaintiff  for  452Z.  15^.,  leave  being  given  to  the 
defendants  to  move  to  enter  the  ver£ct  for  them. 
A  rule  niei  having  been  obtained  to  enter  the 
Terdict  for  the  defendants  on  the  gpround  that  the 
risk  had  not  attached,  or  to  reduce  the  verdict  to 
2501.  7s.  Sd,9  or  such  other  sum  as  the  court  should 
7^I.N  S 


think  fit^  on  the  ground  that  the  defendants  were 
only  liable  to  a  loss  in  proportion  to  the  freight  on 
cargo  actually  loaded. 

Butt,  Q  C,  and  Trevetyan  now  showed  cause 
against  this  rule. — ^There  are  two  points  in  this 
case:  First,  did  the  risk  attach  before  the 
vessel  sailed  from  Baker's  Island  P  secondly,  what 
is  the  meaning  of  the  word  "  loading  P"  The 
risk  attached  at  the  commencement  of  the  loading. 
The  words  of  the  policy  are  used  merely  to  de* 
scribe  the  voyage,  not  to  state  the  time  at  which 
the  risk  was  to  attach.  Because  the  words  are 
"^m  Baker's  Island,"  instead  of  the  ordinary 
words  **  at  and  from  Baker's  Island,"  it  cannot  be 
held  ihtkt  the  policy  did  not  attach  until  the  vessel 
sailed  from  Baker's  Island,  when  we  find  in  the 
margin  of  the  policv  these  words  :  "  the  insurance 
on  the  said  freight  beginning  firom  the  loading  of 
the  said  vessel."  It  is  contended  by  the  other  side 
that  the  word  "loading"  here  means  "complete 
loading,"  but  it  is  submitted  that  it  has  not  neces- 
sarily that  meaning.  MeUiah  v.  Allnwtt  (2  M.  &  S. 
106)  was  refeired  to.  [BLACKBUBiar,  J.— Is  there  any 
reported  case  in  which  the  words  "at  and"  are 
left  out  P]  In  Richards  v.  The  Marine  Inswranee 
Oompami  (3  Johns.  N.  T.  Bep.  307)  goods  were 
insured  from  Nevitas  in  the  island  of  Cuba,  "  be- 
ginning the  adventure,  &c.,  from  and  immediately 
following  the  loading  thereof  on  board  of  the  vessel 
at  Nevitas,  in  Guba.^  The  vessel  sailed  with  a  cargo 
of  goods  from  New  York,  and  arrived  at  Nevitas, 
but  not  being  allowed  to  land  the  goods  there, 
except  a  few  trifling  articles,  she  sailed  again  from 
Nevitas  with  the  outward  cargo  on  board  for 
Jamaica;  and  while  proceeding  to  that  place  was 
wholly  lost  by  perils  of  the  sea.  It  was  held 
that  the  policy  dia  not  attach  to  the  outward  cargo 
which  continued  on  board  at  Nevitas  and  until  the 
vessel  was  lost,  and  that  the  insured  could  only 
recover  back  the  premium  paid.  This  case,  how* 
ever,  touches  only  the  Question  whether  the  words 
"  on  the  loading  of  goods  "  are  mere  description  or 
amount  to  a  warranty  that  the  goods  shall  be 
loaded  at  the  port  named.  Actual  sailing  of  the 
vessel  cannot  be  held  to  have  been  intended  in  the 
present  case,  unless  we  strike  out  altogether  the 
words  "  from  1^  loading."  "As  a  contract  of 
indemnity  to  the  assured,"  says  Duer  (On  Marine 
Insurance,  vol.  i.,  p.  161)  "the  policy  is  to  be 
liberally  construed  in  his  favour,  not  only  because 
this  mode  of  construction  is  most  conducive  to  the 
interests  of  commerce,  but  because,  for  the  reasons 
that  have  been  stated,  it  is  probably  most  conso- 
nant to  the  intentions  of  the  parties.  It  is  cer- 
tain that  the  assured  desires  as  ample  an  indemnity 
as  he  can  obtain,  and  it  is  probable  that  the  insurer 
means  that  he  shall  understand  the  indemnity 

S'ven,  to  be  as  extensive  as  its  terms,  upon  any 
ir  interpretation,  import.  For  the  same  reasons, 
and  not  in  obedience  to  a  mere  technical  rule,  an 
exception  from  the  risks  of  the  policy  is  to  be 
construed,  strictly  against  the  insurer.  Such  an 
exception  is  a  modification  of  the  promise  of  in- 
demnity, and  as  that  promise  is  to  be  liberally 
construed,  it  is  a  necessary  consequence  that  the 
exception  cannot  be  permitted  to  abridge  its  ope- 
ration to  a  ffreater  extent  than  the  terms  used 
plainly  require."  There  is  the  further  question 
whether  the  words  *•  from  the  loading  "  mean  from 
the  completion  of  the  loading,  as  contended  by  the 
defendants,  the  vessel  being  only  partially  loaded 
in  the  present  case.     [Lush,  J.--Tbe  meaning 
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must  be  either  at  the  oonuaeDoement  of  the  load- 
ing or  at  iifi  completion.  His  Lordship  referred 
to  Mantaomery  ▼.  Egginion  (3  T.  B  862),  where  it 
was  held,  where  the  frmghtwas  yalaed  at  15002.  and 
goods  had  been  pat  on  board,  of  which  the  freisht 
would  have  been  5001.,  the  rest  of  the  cargo  being 
ready  to  be  shipped,  when  the  vessel  was  driyen  from 
her  moonnffs  and  lost,  that  the  insarable  interest 
in  the  whole  freiffht  had  aocmed,  and  that  the 
assured  was  entitled  to  the  whole  sum  insared.] 
In  Ffiley  y.  The  United  Fire  and  Marine  Ineu/r* 
anee  OonMpany  of  Sydney  (8  Mar.  Law  Cae.  0.  S. 
352;  L.  Eep.  5  0.  P.  155;  39  L.  J.  206,  0.  P.; 
28  L.  T.  Bep.  N.  S.  106),  by  a  policy  of  insurance, 
chartered  freight  on  board  a  certain  vessel  was 
insared  "at  and  from  Manritias  to  rice  ports,'* 
and  thence  to  a  port  in  the  United  kingdom. 
The  vessel  was  chartered  to  proceed  on  her 
voyage  from  Calcutta  to  Mauritius,  and  having  dis- 
charged her  cargo  there,toproceedto  Akyab,  to  load 
there  or  at  Bangoon  a  cargo  of  rice  for  a  port  in  the 
United  Kingdom.  Shesalely  arrived  at  Mauritius, 
but  whilst  she  was  there,  and  before  she  had  finished 
discharging  her  cargo,  she  was  driven  ashore  and 
totally  lost.  It  was  held,  nevertheless,  that  the 
risk  on  the  policy  had  attached  at  the  time  of  the 
loss.  In  Gordon  ▼.  American  Ineurance  Oompami 
of  New  York  (4>  Den.  N.  Y.  360),  cited  Phfllipa, 
s.  944),  under  a  policy  on  freight,  **  beginning  the 
adventure  on  said  freight  from  and  immediately 
following  the  loading  thereof  on  board  said  vessel," 
the  risk  was  held  not  to  commence  until  the  vessel 
had  begun  to  load.  So  it  is  submitted  the  risk 
attaohed  in  the  pr^ent  case  at  the  beginning  of 
the  loading.  It  is  further  submitt^  that  it 
attached  step  by  step,  pro  raid,  as  the  cargo  was 

Eut  on  board.  "  If  the  word  '  loading,'  "  said  Lord 
lllenborough,  G.J.,  in  Melliek  y.AUnuti  (ubi,  8up,\ 
''  is  to  be  understood  in  a  grammatical  sense  as 
descriptive  of  an  act  to  be  done,  and  not  of  the 
goods  being  in  a  loaded  state,  it  can  only  be  applied 
to  one  specific  place,  viz.,  where  the  cargo  is 
to  be  taken  on  boani,  whereas,  if  it  is  to  be 
understood  as  being  loaded,  it  will  be  descriptive 
of  a  loading  at  every  place.  The  former  is  the 
more  obvious  and  strictly  grammatical  construc- 
tion." That  is  the  meaning  which  the  plaintiff 
desires  to  put  on  it  here. 

Bell  V.  Eobeon,  16  East.  240 ; 

Hunter  v.  Ualhiey,  10  B.  &  C.  858 ; 

Haetie  v.  Depey^ter,  8  Caioea  N.  T.  Bep.  190 ; 

Beckett  y.  The  West  of  JEngland  Marine  Inewranee 
Cempawy  {Limited),  wrUe,  p.  185 ; 
were  also  referred  to. 

Maniety,  Q.O.  and  AepinaU,  Q.O.,  in  support  of 
the  rule.— The  defendants  are  not  liable,  for  the 
risk  never  attached.  The  risk  is  expressly  made 
to  commence  **  from  the  loading "  of  the  vessel. 
And  the  insurance  is  effected  not  as  in  ordinary 
cases,  "  at  and  from,"  but  simply  ''from  "  Baker^ 
Island.  In  BeckeU  v.  The  Weet  of  England  Marine 
Ineuranee  Compcmy  {IdmUed)  (ubi.  eup.)  a  ship  was 
chartered  to  carry  a  cargo  from  Liverpool  to  Lairos 
on  the  wAst  coast  of  Africa,  there  discharge  and 
reload  another  cargo  for  the  United  Kingdom,  in 
consideration  of  a  lump  sum  by  way  of  freight, 
payable  half  before  sailing  from  Liverpool,  half  on 
delivery  of  the  homeward  cargo.  The  plaintiff, 
the  shipowner,  effet'ted  an  insuranoe  on  freight 
''  at  and  from  Lagos,"  and  the  policy  contained  a 
daase  whereby  the  defendants,  the  insuranoe  oom« 
pany,  agreed  that  the  insuraiioe  should  "com- 


mence np<»i  freight  and  goods  or  merohandiae 
aforesaid  from  the  loading  of  the  said  goods  or 
merohandise  on  board  the  said  ship  or  vewel  at  as 
above."  The  ship  being  lost  before  she  had 
shipped  any  of  her  homeward  car^,  it  was  held 
that  this  cwuse  precluded  the  plamtiff  from  re- 
covering against  the  underwriters,  although  the 
freiffht  was  chartered  frdght.  '*  What  the  words 
realTy  mean,"  said  Mellor,  J.,  "  is,  the  oommenoe- 
ment  of  the  risk  shidl  be  when  the  goods  and  mer« 
chandise  are  on  board  at  Lagos,  and  not  when  the 
ship  merely  arrives  there.  Once  let  that  oonsiroo* 
tion  be  pot  to  the  policy,  and  the  case  is  perfeotly 
clear."  Hannen,  J.,  said,  "  we  cannot  reject  oper- 
ative words  in  a  sentence  merely  because  there 
may  be  a  reason  for  a  suggestion  that  one  of  the 
parties  may  not  have  contemplated  the  effect 
they  would  have.  It  must  be  remembered  that 
they  are  the  words  of  the  underwriters  as  well 
as  ithose  of  the  assured."  And  Cockburn,  O.J., 
refers  to  a  reason,  which  is  equally  applicable 
to  the  circumstances  of  the  present  case,  why 
the  risk  was  made  to  commence  "from  the 
loading."  *'I  think,"  said  his  lordship,  ''that 
Mr.  Williams  has  giyen  a  second  very  good  reason 
for  the  insercion  ot  the  words  by  the  underwriters, 
viz.,  the  peculiar  difficulty  of  loading  vessels  cm 
the  West  Ooast  of  Africa,  where  they  are  exposed 
to  dangers  of  tempests  and  other  penis  during  the 
process  of  loading.  That  being  so,  one  can  quite 
understand  the  underwriters  saying, '  we  do  not 
take  upon  ourselves,  without  requiring  extra 
premium,  the  risk  of  the  vessel  loading  at  the 
coast  under  these  circumstances.  Thon^  it  amy 
be,'  they  said, '  when  the  loading  is  completed, 
and  the  vessel  is  over  the  bar  with  a  full  csi^  on 
board,  we  will  undertake  it.'  But  even  indepen- 
dently of  that,  I  cannot  see  any  possible  means  of 
getting  over  the  precise  iangua^  used  in  the 
policy.  I  think,  therefore,  that  this  vessel  having 
been  lost  before  the  loading  was  completed,  the 
risk  under  the  policv  never  attached,  and  that  the 
defendants  are  entitled  to  judgment." 

Blackbu&ii,  J. — In  this  case  we  are  all  agreed 
upon  the  result.  We  think  the  rule  must  be  made 
absolute  to  enter  the  verdict  for  the  defendants» 
but  I  believe  we  are  not  perfectly  agreed  npon  our 
reasons.  I  will,  therefore,  proceed  to  state  the  rea- 
sons which  influence  me  in  coming  to  the  oon- 
elusion  I  da  This  is  a  reinanranoe  on  ohMtered 
freight,  the  original  voyage  of  the  ship  being  from 
Melbourne  to  Baker's  Idand,  and  from  B«kar*s 
Island  to  the  port  of  discharge  in  the  United  King- 
dom. There  was  of  coarse  the  ordinary  covenant 
to  furnish  a  full  cargo^  and  the  freight  was  to  be 
paid  for  according  to  what  was  the  quantity  d 
cargo  delivered  at  the  end  of  the  vovage,  more  or 
less,  according  to  the  goods  ddivered ;  any  reaidne 
arising  ftt)m  not  shipping  a  full  oargo  to  be  a 
separate  motter  of  damage.  The  ship  then  sailed 
on  this  voyage,  and  she  was  insured  fW>m  Mel- 
bourne  to  Baker's  Island,  and  it  was  during  her 
stay  at  Baker's  Island  that  this  disaster  oocurred. 
The  underwriters,  under  the  policy,  executed  a  re* 
insurance,  on  which  reinsurance  it  is  that  ths 
present  question  arises.  The  object  was— as  thev 
had  insured  daring  the  voyage,  as  I  have  said, 
from  Melbourne  to  Baker's  Island,  and  during  her 
stay  there  and  on  her  voyage  home-— to  oover 
themselves  during  a  portion  of  the  risk,  and  the 
question  is,  what  portion  of  that  risk  hav^  they 
i  nnderti^en  herein  the  present  form  of  pohcjF  The 
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polioj  is  a  peculiar  policy.  It  is  not  one  of 
those  ordinary  Lombard-street  policies— ordinary 
Llojrd's  policies,  which  have  been  modified  of  late, 
bat  it  is  ao  entirely  new  one  from  beginning  to 
eody  and  applicaUe  to  freight  cmly.  That  being 
so,  we  must  ccNDsider  what  the  ordinary  policy  of 
insaranoe  is.  Li  every  case  where  there  is  an 
insurance  against  a  marine  loss  the  nndertoldng 
by  the  underwriter  is  this ;  "  I  will  be  responsible 
for  snoh  accidents  as  happen  to  the  subject  matter 
of  the  insaranoe  daring  some  particular  yoyage," 
which  is  there  described.  The  question  then  is. 
What  is  that  voyage  P  If  the  perils  happen  daring 
tfiab  time  he  may  be  responsible  for  those  conse- 
qoences  so  far  as  they  affect  the  subject-matter 
of  the  insurance.  An  ordinary  Lorn  bard- street 
form  of  policy  is  a  very  inartificial  one,  which  is 
▼ery  old  and  long* established,  and  which  has 
aoqaired  a  meaning  which  it  is  very  difficult  to 
put  on  it  at  first,  bat  which  has  now  been  long- 
establiahed ;  and  the  way  that  is  done  is  by  making 
it  Applicable  to  everything;  and  when  they 
mention  the  voyage  there  is  a  blank  for  the 
freight^  and  then  come  these  further  words,  "  the 
be^oning  of  the  adventure  on  the  said  goods  and 
merohandise  to  be  from  the  loading  thereof  on 
board  the  said  ship,"  &o. ;  and  then  there  is  left  a 
blank  which  is  generally  filled  ap  with  the  words, 
"  this  being  a  voyage  from  Baker's  Island  to  Eng- 
laod,"  or  as  the  case  may  be,  and  "  shall  continue 
and  endure,''  and  so  on.  In  that  form  of  policy 
there  is  nothing  whatever  said,  but  it  is  always 
nnderstood  to  refer  to  the  time  when  the  risk 
18  to  commence  on  the  freight;  and  the  con- 
■eqaenoe  of  that  construotion  of  the  policy 
ia  this,  that  the  underwriters  are  to  be  re- 
sponsible for  damage  in  the  particular  thing,  the 
anfarjeot  matter  of  the  insurance  beiog  goods,  &o.f 
during  tbe  voyage,  but  it  is  not  to  be  applicable 
to  anything  farther  than  the  particular  goods, 
until  the  goods  are  loaded  on  board  the  ship.  As 
to  the  freight  there  is  nothinsr  specified,  and 
where  that  is  so,  as  I  understand  the  construction 
of  it«  it  is  this,  if  the  freight  be  in  existence,  and 
thereby  a  peril  may  happen  which  destroys  the  ship 
daring  the  specific  period  of  the  voyage  over 
which  the  policy  is  intended  to  apply — if  the  freight 
be  in  existence  and  the  ship  is  lost,  then  the 
onderwritera  are  responsible  for  it,  although  tae 
goods  are  not  put  on  board.  It  is  enough  to  prove 
tbe  freight  to  be  in  mere  expectancy  and  i>ossibi- 
Uty.  Taking  that  to  be  the  correct  view  of 
tbe  matter,  the  question  we  have  to  decide 
on  this  policy  is,  in  the  first  place,  what 
▼c^age  was  it  daring  which  the  underwriters 
•aid  "we  will  be  responsible  for  any  damage 
arirag  to  this  freight  from  perils  occurring 
cUiring  the  voyage" r  and  secondly,  during  what 
period  of  it  the  freight  was  to  be  in  such  a  state 
and  ccmdition  that  if  the  peril  happened  during 
the  voyage  the  freight  was  capable  of  sustaining 
damage  from  it.  As  to  that  the  policy  is  worded 
in  a  peculiar  way.  It  begins  thus  :  "  shall  cause 
themselves  to  be  insured  in  the  sum  of  5002.  on 
the  freight  payable  to  him  or  them  in  respect 
of  the  present  voyage."  That  being  printed,  then 
oome  in  writing  the  words  **  on  the  vessel  Napier, 

whereof is  master,  or  whoever  else  may 

go  as  master  in  the  said  ship  from  Baker*s  Island 
to  any  port  of  call  aud  discharge  in  the  United 
SoDgaom."  Then  come  the  words,  which  are 
mgim  printed,  "  the  insaranoe  on  the  said  freight 


beginning  from  the  loading  of  the  said  vessel,  and 
terminating  when  the  said  vessel  shall  be  moored 
at  a  safe  anchorsge."  Oonstruing  that  as  best  I 
can,  I  think  it  amounts  to  this :  **  We  the  under- 
writers, say  we  will  be  responsible  fbr  any  perils  in 
consequence  of  anything  that  may  happen  during 
this  period — during  tne  voyage  from  Baker^ 
Island  to  a  port  of  call  or  discharge."  But  I  look 
in  vain  for  words  in  that  part  of  it  that  say  "  or 
daring  her  stay  at  Baker's  Island."  These  words, 
if  the  parties  had  intended  to  expose  themselves  to 
that  risk  under  the  insurance  during  her  stay  at 
Baker's  Inland,  could  easily  have  been  inserted ; 
but  I  look  and  look  in  vain  for  those  words,  and 
thev  are  not  there.  The  argument  that  struck  me 
as  the  great  argument  for  the  plaintiff  was  that  the 
printed  words  that  follow — and  the  printed  words 
are  intended  to  apply  to  all  cases — are  "  the  insur- 
ance on  the  said  freight  beginning  from  the  load- 
in^f  of  the  said  vessel  and  terminating  when  the 
said  vessel  shall  be  moored  at  a  safe  anchorage." 
and  so,  of  course,  the  goods  were  intended  to  be 
loaded  before  the  voysge  began,  because  they 
could  not  be  loeded  during  the  period  of  the 
voyage  from  Baker's  Island  to  the  United  King« 
dom.  If  I  understand  Mr.  Butt's  argument,  it 
comes  to  this :  that  the  risk  was  to  commence 
earlier— that  it  was  to  commence  during  the 
stay  at  Baker's  Island  as  soon  as  the  goods 
were  loaded.  That  raises  the  other  ques- 
tion of  the  amount  whether  it  was  to  be  whole 
orpartiaL  Thai  seemed  to  me  to  be  the  argu- 
ment for  the  plaintiff,  and  I  pause  to  see  whether 
any  effect  can  be  given  to  it ;  and  I  oome  to  the 
conclusion  that  the  matter  is  not  as  so  put.  What 
was  meant  to  be  said  is,  "  We  will  be  responsible 
for  any  peril  that  happens  during  the  voyage 
described,  but  whethw  it  happen  then  or  not,  we 
will  not  be  responsible  for  the  freight  and  insorance 
on  it  until  the  goods  are  actually  on  board."  I  take 
it  that  the  printed  words  do  not  amount  to  an 
extension  of  the  former  words,  that  they  will  be 
responsible  for  the  risk  and  peril  daring  the 
vo>age.  They  really  say,  ''We  limit  it  to  the 
perils  which  may  happen  during  the  voyage,  that 
is  from  Baker's  Island  forwards ;  yet  nevertheless, 
we  say,  as  a  general  rule  for  freight  we  shall  not 
be  responsible,  unless  the  goods  be  on  board." 
Tsking  that  riew— and  thht  is  the.  ground  on 
which  I  go-*the  meaning  is  that  "We  will  be 
respcnsible  for  damage  to  the  freight  after  the 
goods  shall  be  pat  on  board,  and  during  the  voysge 
from  Baker's  IsUnd  to  any  port  of  the  United  King- 
dom." This  loss  happened  before  the  voyage  from 
Baker's  Island  to  the  United  Kingdom  had  com- 
menced ;  and  in  that  view  of  the  matter  I  consider 
the  loss  is  not  coverod  by  the  policy,  and  conse- 
qoently,  that  the  defenduito  are  entitled  to  the 
verdict.  Now,  a  good  deal  of  argument  has 
been  addressed  to  as  upon  the  sapposition  that  if 
you  could  imply  words  to  say  that  during  her 
stay  at  Baker's  Island  the  ship  should  be  covered, 
that  then  it  was  not  necessary  that  the  ship  should 
be  completely  loaded  before  die  risk  attached.  It 
is  unnecessary  to  decide  that  at  all,  but  I  will  say 
that  my  present  impression,  without  going  further 
than  that,  is,  that  inasmuch  as  the  freight  would 
depend  on  the  quantitv  of  goods  ultimately  de- 
livered, if  a  portion  of  the  cargo  had  been  shipped, 
there  would  have  beeo  a  portion  of  freight  at  risk, 
and  the  other  portion  would  not  be  covered, 
and  consequently  it  woald  be  apportionable.  But  ^ 
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it  is  unneoessttrr  to  decide  that  in  the  view  I  take 
of  the  case;  and  I  do  not  mean  to  decide  it,  bat 
only  to  say  that  such  is  the  impression  on  my 
mind,  vaiMi  qwmtwn.  The  ground  I  decide  the 
case  apon  is,  that  1  think  the  words  of  this  policy 
express  the  intention  of  the  underwriters  not  to  be 
liable  for  the  perils  that  happened  before  the  ship 
had  gone  from  Baker's  Island,  but  only  on  the 
Toyage  from  Baker's  Island,  and  that  voyage  had 
not  commenced. 

Mbllob,  J. — I  come  to  the  same  result  as  my 
brother  Blackburn,  although  I  differ  from  him  as 
to  one  portion  of  his  judj^ent,  doing  so  with  the 
utmost  possible  hesitation;  still  I  cannot  quite 
yield  to  the  reasons  which  he  has  alleged 
for  his  judgment.  This  is  a  reinsurance  for 
a  part  of  a  risk,  and  the  words  are  not 
"at  and  from  Baker's  Island,"  but  "from 
Baker's  Island  to  a  port  of  call  or  discharge 
in  the  United  Kingdom;  the  insurance  on  the 
said  freight  beginning  from  the  loading  of  the  said 
vessel,  and  terminating  when  the  said  vessel  shall 
be  moored  and  safely  anchored."  1  cannot  but 
think  that  the  written  words  (there  being  no  word 
"at,")  if  they  stood  alone,  would  certainly  have 
the  meaning  which  my  brother  Blackburn  ascribed 
to  them.  They  would  only  cover  the  risk  from 
the  time  of  the  sailing  cf  the  vessel  from  Baker's 
Island  to  some  port  of  the  United  Kingdom ;  but 
then,  follow  words  which  I  cannot  give  any  real  or 
satisfactory  meaning  to  unless  I  say  that  they 
extend  the  risk  further  than  my  brother  Blackburn 
supposes;  because  the  words  are,  "insurance 
ontiie  said  freight  beginning  from  the  loading 
of  the  said  vessel."  I  think  these  words  would 
not  be  satisfied  by  holding  them  to  apply  merely 
to  the  state  in  which  the  loading  was,  so  as  to 
make  the  matter  apply  to  freight  where  there  had 
been  a  partial  loading  of  the  vessel;  I  cannot  help 
thinking  that  they  do  extend  the  risk  of  the  load- 
ing of  the  vessel,  and  this  is  not  inconsistent,  as 
it  appears  to  me,  with  the  words  t<  from  Baker's 
Island  to  a  port  of  discharge  in  the  United  King- 
dom." Therefore,  they  must  be  read,  "  from  the 
loading  of  the  vessel  at  Baker's  Island  to  a  port 
of  call  and  discharge  in  the  United  Kingdom." 
Then  there  are  certain  other  words,  such  as  "  until 
the  ship  sails,"  which  seem  to  give  full  effect  to 
those  words.  I  say  I  differ  in  this  view,  from  my 
brother  Blackburn,  with  the  greatest  possible 
respect.  I  may  have  made  a  mistoke,  but  I  cannot 
help  expressing  the  conviction  at  which  I  arrive, 
namely,  that,  according  to  the  meaning  of  the 
policy,  it  does  extend  the  risk  from  the  time  of 
the  loading  of  the  vessel  at  Baker's  Island  to  the 
arrival  at  a  port  of  call  or  discharge  in  the  United 
Kingdom. 

Lush,  J.— I  am  of  the  same  opinion,  that  our 
judgment  ought  to  be  for  the  defendants ;  but  I 
arrive  at  that  conclusion  for  reasons  different  from 
those  which  my  brother  Blackburn  has  expressed, 
and  which,  although  not  material  in  this  case,  may 
be  material  in  other  proceedings  on  the  same  form 
of  policy.  Now,  in  my  view,  the  words  in  writing 
here,  descriptive  of  the  voyage,  were  intended,  in 
this  policy,  to  define  the  risk.  The  words  are, 
"  Lost  or  not  lost,  the  sum  of  5002.  upon  the 
freight  payable  to  him  or  them  in  respect  to  the 
present  voyage,  to  be  performed  as  below,"  refer- 
ring to  the  words  "  to  be  performed  from  Baker's 
Island  to  a  port  of  call  and  discharge  in  the 
United  Kingdom."     Now  those   worcb,  in  my 


view,  are  descriptive  of  the  subject  of  insur- 
ance, namely,  the  freight  which  is  to  be  earned 
on  that  voyage,  and  are  not  intended  to  define 
when  the  nsk  was  to  commence.  Nevertheless, 
if  there  had  been  no  other  words  defining  the 
period  when  the  risk  was  to  commence,  the  risk, 
by  implication,  would  only  commence  when  this 
voyage  commenced ;  and  until  the  ship  had  sailed 
on  that  voyage  the  policy  would  not  have  attached. 
Then  come  the  woras  that  are  expressly  put  in  to 
define  the  commencement  of  the  risk  that  had  not, 
in  my  view,  been  defined  before,  and  they  are  these 
namely,  "the  insurance  on  the  said  freight 
beginning  from  tne  loading  of  the  said  vessel."  I 
could  only  read  those  words  as  qualifying  and 
rebutting  the  inference  which  would  have  been 
drawn  from  the  previous  description  of  the 
voyage,  and  making  the  underwriters  liable  from 
the  time  wh^i  the  vessel  was  loaded;  meaning, 
that  is,  that  they  would  be  liable  although  the 
voyage  had  not  commenced,  if  the  vessel  had  been 
loaded.  Then  what  does  that  loading  mean? 
Does  it  mean  the  commencement  or  the  comple- 
tion of  the  loading  P  In  this  particular  case  the 
loading  had  becui  partially  finished,  not  com- 
pleted. The  vessel  had  perished  before  the 
cargo  was  all  put  on  board.  Now  if  these  words 
mean  "  the  insurance  being  from  the  beginning  of 
the  loading,"  then,  in  mv  view,  the  plaintiff  would 
be  entitled  to  the  whole  amount,  because  there 
would  have  been  a  total  loss ;  for  although  all  the 
cargo  was  not  on  board,  all  the  cargo  necessary  to 
complete  the  loading  was  ready  to  be  put  on  board, 
and  wotdd  have  been  put  on  board  had  not  the 
vessel  been  unable  to  receive  it  by  one  of  the 
perils  insured  against.  If  the  words  had  been 
"from  the  beginning  of  the  loading,"  then  the 
plaintiff  would  have  been  entitled  to  our  judgment. 
I  am  of  opinion  they  do  not  mean  that.  I  take 
into  account  that  the  underwriters  do  not  intend 
to  be  responsible  for  the  vessel  during  the  time 
she  lay  at  Baker's  Island,  because  the  ordinal^ 
words  are  omitted.  It  is  not  "at  and  from  Bakers 
Island,"  but  "  from  Baker's  IsUnd."  Therefore 
the  underwriters  intended  not  to  incur  that  lia- 
bility which  is  ordinarily  incurred  in  policies  of 
this  description ;  "  at  and  from,"  but  only  to  in- 
sure the  voyage;  and  these  words,  in  my  view, 
must  be  read  so  as  to  give  them  their  fullest 
sense  as  qualifying  the  previous  description  of 
the  risk.  Then,  to  what  extent  are  they  to 
be  qualified?  According  to  my  view,  the  only 
reasonable  construction  is,  that  the  underwriters, 
in  insuring  that  voyage,  in  effect  say,  "We 
are  willing  to  become  responsible  f^m  tiie  time 
the  vessd  has  taken  in  her  loading  cargo,  and 
is  ready  to  commence  the  voyage,  although  it 
has  not,  in  fact,  actually  oommeneed."  That  read* 
ing  appears  to  me  to  make  the  whole  of  the  policy 
consistent,  and  inasmuch  as  in  this  case  the  loading 
was  not  complete,  the  policy  had  not  attached,  and 
the  plaintiff  can  recover  nothing.  This  reading 
seems  to  dispose  of  the  second  branch  of  the  rule. 
The  second  branch  of  the  rule  asks  for  what  is 
called  'pro  rcUd  sum,  namely,  such  proportion  of 
the  policy  as  would  oover  the  amount  of  the  cargo 
actually  put  on  board.  That  seems  to  be  dispo^ 
of  by  the  same  reasoning.  If  the  policy  had  not 
attached,  then  the  underwriters  are  not  liable  at 
all.  If  I  am  right  in  my  view  of  it,  that  this  load- 
ing means  the  complete  loading  of  the  veaseU 
the  policy  had  not  attached.  If  I  could  read 
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it,  on  the  other  hand,  as  saying  that  the 
insarance  was  to  begin  at  the  time  when 
the  loading  began,  then,  for  the  reasons  which 
I  have  already  given,  I  should  have  thought 
the  plaintiff  entitled  to  the  whole.  It  seems  to 
me  that  in  this  case  the  plaintiff  is  entitled  to  all 
or  nothing ;  bat,  for  the  reasons  given,  1  think  the 
plaintiff  entitled  to  nothing,  on  the  ground  that 
the  policy  had  not  attached. 

Eule  ahiolute. 

Attorney  for  plaintiff,  Wynne,  for  Forahaw  and 
Hawkins,  Liverpool. 

Attorneys  for  defendant,  Guniiffe  and  Beawnont, 
for  Woodmim  and  Pemheftton,  Liverpool. 


Wednesda/y,  May  22, 1872. 
Fraseeandotheksv.ThbTblbgbaph  Constbuction 

AND  MaINTBNANCE  GoMFANT. 

•*  steamship  " — "  AtmUary  screw  "— 5*W  of  lading 

'^SaiUng  voyage. 
When  a  vessel  by  whicih  goods  a/re  forwwrded  is 
described  as  a"  steamship,**  simplictter,  in  the  hUl 
of  lading  forming  the  agreement  between  the 
freighter  a!nd  the  otoner  of  the  vessel,  {he  contract 
is  that  the  goods  shaM  be  transported  in  a  ship 
whereof^  the  primary  and  principal  propelling 
newer  is  sisam,  and  the  terms  will  not  be  satisfiea 
oy  CM  ckWBtUary  screw  steamship  making  a  sawing 
voyage  wiHh  the  occasional  aid  of  her  steam 
power. 
Declabation  that  in  oonsideration  that  the  plain- 
tiffs would  at  the  defendants'  request  cause  to  be 
shipped  on  board  a  certain    steamship   of  the 
defendants  called  the  Hibemia,  which  was  then 
possessed  of  such  motive  and  propelling  powers  as 
steamships  of  the  class  of  t^e  Eioemia  ordinarily 
are  possessed  of,certain  Roods,  to  wit,  blackpepper 
and  coffee,  for  reward  to  the  defendants,  the 
defendants  promised  that  the^r  would  carry  the 
said  goods  m  the  said  steamsmp  from  Singapore 
to  London,  and  would  during  the  voyage  use  and 
employ  the  motive  and  propelling  powers  belonff* 
ing  to  the  said  steamship;    that  the  plaintiffs 
accordingly  shipped  the  goods.    Breach,  that  the 
defendants  did  not  use  and  employ  the  motive  and 
propelling  powers  of  the  steamship  in  the  manner 
in  which  such  powers  are  employed  by  steamships 
in  the  usual  course  of  navigation,  whereby  the 
goods  were  delayed  on  the  voyage,  and  the  plain- 
tiffs lost  their  market 

Second  count:  That  the  plaintiffs  delivered  to  be 
carried  in  the  Hibemia  tne  goods  as  in  the  first 
ooont  moilioned,  and  it  became  the  duty  of  ^e 
defendants  to  use  the  motive  powers  as  in  the  first 
coiint  mentioned.  Breach,  that  they  did  not  do  so. 
Third  count:  That  in  consideration  that  the 
plaintiffs  would  ship  gjoods  on  board  the  steamship 
Hibemuh  to  be  earned  in  the  said  steamship 
ae  in  the  first  count,  the  defendants  promised 
that  they  would  carry  within  a  reasonable  time. 
Breach,  that  they  did  not  carry  within  such  time. 
In  a  fourth  count,  a  duty  on  the  part  of  the 
defendant  to  carry  within  a  reasonable  time  was 
alleged ;  and  a  fifth  count  stated  that  the  goods 
were  delivered  to  the  defendants  as  carriers,  to  be 
carried  within  a  reasonable  time,  but  were  not  so 
carried. 

Pleas  (inter  dUd):  traverses  of  the  promise,  the 
duty  allmd,  and  breaches. 
Issue  l£ereon. 


The  cause  was  tried  before  Mellor,  J.,anda  special 
jur^  in  the  sittinjg^s  after  last  Michaelmas  term,  at 
Guildhall,  when  it  was  proved  that  the  plaintiffs, 
merchants  of  Singapore,  had  shipped  a  quantity  of 
pepper  and  coffee  on  the  defendant's  auxiliary 
screw  steamship  Hibemia,  under  bills  of  lading 
dated  Nov.  1870,  as  follows:  '* Shipped  in  good 
order  and  condition  in  the  steamship  Hibemick, 
laying  off  the  port  of  Singapore,  ana  bound  for 
London,  having  liberty  to  call  at  any  port  or  ports 
in  or  out  of  the  customary  route  in  any  order  to 
receive  and  discharge  coals,  cargo,  and  passengers, 
and  for  any  other  purpose,  or  to  tow  and  assist 
vessels,  and  to  transship  the  goods  by  any  other 
steamer,  1796  bags  blacuE  pepper,  to  be  delivered 
in  like  ^ood  order  and  oonoition  at  the  port  of 
London,  m^roZio,  damage  from  machinery,  boilers, 
or  steam,  however  caused,  or  from  explosions,  heat 
or  fire  on  board,  default  of  engineer  excepted,  at 
21,  per  ton  of  16  cwt."  This  freight  was  not  much 
above  ^e  then  ordinary  freight  for  a  sailing  vessel. 
Five  hundred  tons  of  coal  were  on  board  imen  the 
ship  left  Singapore,  but  this  quantity  would  not 
have  sufficed  if  the  homeward  voyage  had  been 
made  under  steam.  Acting,  however,  by  the  direc- 
tions of  the  owners,  the  captain  made  the  passage 
by  means  of  sails,  and  used  the  steam  power  omy 
in  the  China  sea^  at  St.  Helena^  when  cominff  up 
the  English  channel,  and  during  occasional  calms. 
No  more  coals  were  taken  in,  and  the  whole  stock 
was  not  exhausted.  Thus  the  voyage,  which  a 
ship  propelled  ccmstantly  by  steam  usually  com- 
pletes in  65  days,  lasted  135  days,  being  longer 
than  the  ordinary  voyage  of  a  sailing  ship. 

The  plaintiffs  virtuiuly  abandoned  their  first 
two  counts,  and  relied  on  the  contention  that  as 
the  vessel  was  only  an  auxiliary  screw  steamer,  she 
was  not  bound  to  steam  the  whole  distance. 

The  learned  judge  asked  the  jury  to  take  into 
consideration  the  kind  of  vessel  and  the  nature  of 
the  voyage,  and  to  say  whether  the  duration  of 
the  voyage  was  or  was  not  reasonable. 

Verdict  for  the  defendants. 

A  rule  having  been  obtained  to  set  this  verdict 
aside,  and  for  a  new  trial  on  the  sround  that  the 
learned  judge  had  misdirected  Uie  jury  in  not 
telliuff  them  that  the  contract  was  for  carriage  in 
an  orcUnary  steamship ;  and  that  the  verdict  was 
against  the  evidence. 

PoUock,  Q.G.  and  Oohen  showed  cause. — ^The 
jBt&emtacame  no  doubt  within  the  cate^pry  of 
steamers,  and  so  was  fairly  described  in  the 
bill  of  lading.  But  she  belonged  to  a  per- 
fectly well-known  class  of  vessels  which  are  de- 
signed to  use  steam  as  an  auxiliary  motive  power 
only;  and  the  plaintifb  inspected  her  and  were 
aware  of  her  character.  There  was  no  war- 
ranty that  she  should  steam  during  the  whole 
voyage.  [Blackbubk,  J. — It  is  not  a  warranty, 
but  part  of  the  contract.  LxrsH,  J. — A  descrip- 
tion of  a  ship  as  "A  1''  has  been  held  to  be  a 
warranty  that  she  is  so  classed.]  A  certain  quan- 
tity of  coals  are  taken  on  board  an  auxiliary 
steamer,  as  in  the  present  case,  and  it  becomes  the 
duty  of  a  prudent  master  to  economise  them. 
Nor  is  any  unfavourable  inference  to  be  drawn 
from  the  fact  of  a  little  coal  being  unused  at  the 
close  of  the  voyage.  The  captain  was  not  bound 
to  do  more  thui  was  usual,  nor  to  go  into  interme- 
diate ports  toooaL 

Sir  John  Karslake,  Q.O.  (A.  L.  SmM  wiOi  him) 

was  not  required  to  argue.  C^  r>>.r>,.r^\r> 
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OocKBURN,  O.J. — ^I  ihink  this  rale  shoald  be 
made  abeolate.  The  miaoarrUge  at  the  trial,  I 
think,  has  arisen  from  the  abandonment  of  the 
first  two  ooantB  in  the  declaration,  althongfh  it  is 
nndonbtedly,  a  fiftot  when  the  matter  is  looked  into 
a  little  more  closely,  that  the  same  qnestions  are 
involved  in  the  third  coant,  which  uieges  an  ab- 
sanoe  of  navigating  the  vessel  with  reasonable  ex- 
pedition. Bat  the  present  point  is  whether  it  was 
necessary  that  this  vessel  shonld  be  a  steamship. 
It  is  eipressly  so  called  in  the  bill  of  lading,  and 
that  instnunent  also  contains  a  proTision  not  at  all 
animportant,  viz.,  that  "  the  vessel  shall  be  at 
liberty  to  call  at  any  port  or  ports  in  or  oat  of 
Ihe  onstomary  roate  in  any  order  to  receive  and 
discharge  coals,  cargo,  and  passengers,  and  for  any 
other  purpose,  ...  to  tow  and  assist  vessels,  and 
to  transship  the  groods  by  any  other  steamer." 
Now  the  efcect  of  the  whole  of  that  is,  I  think,  to 
make  it  incambent  on  the  shipowner  to  see  that 
the  vessel  by  which  these  goods  are  to  be  shipped, 
and  on  the  ahipfnog  of  which  a  bill  of  lading  is 
given,  shall  be  a  vessel  propelled  by  steam.  I  am, 
however,  far  from  saying  that  when  it  woald  be 
convenient  for  a  steamship  to  ase  sails  she  shonld 
nevertheless  at  all  times  steum,  bat  I  mean  that 
her  prinoipjftl  means  of  propnlsion  shall  be  steam 
and  not  sails.  Soch,  in  my  opinion,  is  the  trne 
meaning  of  the  contract  here,  and  it  shoald  have 
been  left  to  the  jni^  to  say  whether  the  vessd 
satisfied  that  condition,  and  I  mast  adhere  to 
what  I  have  already  said  in  the  case  that,  even 
snpposing  the  tnie  constmotion  of  this  asreement 
to  be  that  an  aniiliary  steamship  woold  satisfy 
the  terms  of  it,  still  I  consider  that  woakl  involve 
the  condition  that  the  auxiliary  power  should  be 
as  far  as  possible  employed,  not  of  course  if  the 
ship  were  driven  out  to  sea  far  away  from  a 
coaling  station,  but  under  ordinary  circumstances. 
But  I  think  the  contract  appears  to  be  different 
by  the  bill  of  lading,  for  notwithstanding  a  case 
referred  to  by  Mr.  Oohen,  decided  in  the  Court 
of  Common  Pleas,  but  not  reported,  I  must 
bold  that  the  bill  of  ladioff  is  itself  the  con- 
tract under  which  the  goods  w^re  carried  and 
is  oondusive,  and  that  the  master  would  not 
be  able  to  say,  *'I,  in  the  interests  of  the 
owners,  make  this  a  sailing  voyage."  If  a  new 
trial  takes  place,  it  will,  I  think,  be  expedient  to 
go  into  that  question  and  make  the  evidence  on 
the  sabjeot  more  complete.  Bat  it  is  enoush  now 
to  say  that,  aocordiog  to  the  right  constraction  of 
the  contract,  it  means  that  the  ship  shall  be  a 
vessel,  the  primary  and  principal  propelling  power 
of  which  is  steam. 

Blackiukh,  J.— I  also  think  there  should  be  a 
new  trial.  The  first  two  counts  which  have  been 
abandoned  laid  down  the  duty  alleged  much  more 
strongly  than  the  two  before  us,  and  averred  a 
promise  that  the  goods  shonld  be  delivered  in 
reasonable  time,  and  that  the  defeodaots  did  not 
deliver  within  such  time.  These  counts  also 
stated  that  the  goods  were  put  on  board  the 
steamship  Hibernian  Now,  on  that  I  understand 
the  plaintiff  to  say  that  the  reason  why  defendants 
are  liable  is  because  they  did  not  use  reasonable 
exertions  on  the  voyage.  If  the  delay  bad  been 
cansed  by  storms,  or  other  incidents  of  navigation, 
I  think  the  plaintiff  would  not  go  so  far  as  to  say 
the  goods  had  been  delaytid  for  want  dt 
^MMMnable  eaertioM,  and,  when  we  once  reach  that 
point,  the  kind  of  ship  becomes  most  important 


in  ascertaining  the  sort  of  contract  really  made, 
because  the  reasonableness  of  the  expedition 
would  vary  aocordiog  to  the  kind  of  ship.  If  the 
contract  was,  "  We  will  carry  these  goods  on  board 
a  vessel  having  an  auxiliary  screw,  and  using  it 
when  necessary  to  do  so,"  then  the  exertions 
would  be  reasonable;  if  the  contract  was  to  carry 
by  steamer,  although  when  with  favouring  winds 
she  miffht  go  as  a  sailing  vessel  only,  yet  the  vessd 
in  the  Uktter  case  would  use  much  more  steam  than 
that  in  the  former.  Now,  the  view  my  lm>ther  Mellor 
took  of  the  matter  was  that  the  contract  was  to 
carry  by  an  auxiliary  screw,  and  that  only,  and  in 
that  view  his  direction  to  the  jury  would  have  been 
right,  viz.,  **  Say  if  they  were  using  coal  in  such 
quantities  as  was  prooer  daring  the  voyMre*"  but 
uofortunately,  on  looldng  into  the  bill  of  lading, 
the  contract,  I  think,  appears  to  be  different. 
Notwithstanding  the  case  referred  to  by  Mr. 
Cohen,  decided  in  the  Court  of  Common  Pleas, 
I  must  hold  that  the  bill  of  lading  is  itself  the 
contract  under  which  the  goods  were  carried, 
and  is  conclusive ;  and  the  bill  of  lading  is  as 
follows :  [His  Lordship  read  the  material  parts.] 
Now,  I  can  in  no  way  construe  that  clause,  allow- 
ing transshipment,  ^.,  as  meaning  anyi  hiag  else 
but  this,  viE.,  **  The  goods  shall  be  shipped  on 
another  such  steamer,  viz.,  a  vessel  whose  motive 
power  is  principally  steam  power,  although  not 
requiring  that  during  every  moment  of  the  voyage 
she  should  be  worked  by  it.  Then  if  we  take  that 
to  be  the  contract,  there  can  be  no  doubt  in  the 
matter,  if  the  defendant  avowedly  only  used  the 
steam  as  auxiliary  to  canvas,  and  the  vessel  in 
reality  sailed.  On  that  view  the  plaintiff  is  right 
and  the  defendant  wrong,  but  taking  my  brotner 
Mellor's  reading  of  the  contract,  I  cannot  si^ 
whether  the  jury  were  right  or  wrong  in  their 
finding;  at  all  events  the  evidence  on  the  new 
trial  will  be  more  ample  than  before,  and  at  present 
we  can  and  need  only  say  that  the  proper  direction 
was  not  given,  and  that  the  plaimiff  was,  under 
the  agpreement,  entitled  to  have  reasonable  exer- 
tion made  by  the  ship,  a  steamer,  worked  as  a 
steamer. 

Lush,  J. — ^I  am  of  the  same  opinion.  I  think 
the  proper  construction  was  not  |>at  on  the  bill  of 
lading  at  the  trial,  and  that  it  is  not  a  oontrsot 
that  steam  shall  be  used  merely  to  supplement 
sails,  but  as  a  primary  motive  power,  so  as  to  keep 
the  ship  going  at  the  rate  of  speed  at  which  she 
would  go  if  she  were  a  mere  steamer. 

Mbllob,  J. — ^I  am  of  the  same  opinion,  for  I  do 
not  think  that  I  put  the  true  construction  on  the 
contract  which  has  now  been  put  on  it  by  the 
court.  And  on  the  oth<*r  point  I  should  not  be 
prepared  to  say  decisively  that  I  was  dissatisfied 
with  the  verdict  if  my  first  interpretation  of  the 
agreement  had  been  correct.  But  it  is  not  neces- 
sary to  give  my  opinion  upon  that  question  now, 
althongh  I  may  state  my  own  impression  to  be 
that  I  myself  should  have  been  disposed  to  have 
found  the  verdict  the  other  way. 

BuUahwha: 

Attorneys  for  plaintiffs,  8hwn  and  Oro$mmm. 

Attorneys  for  defendants,  Biroham  and  Oo, 
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COUBT  OF  COKKOV  FLEAS. 

BifortodbjH.H.HooxDie.fl.]'.  Poour,  aad&A. 

June  lands,  1872. 
SiTKouA  t^.  London  and  Pbovincial  Mabinb 

Insubancb  Oohpant. 
Marine  Inewrance^  War  riahe—  Warranted  no  eon* 

trahand  of  war^Beai  deeUnoHon. 
Dming  the  eontmnanee  qf  the  war  hehoeen  the 
United  Stafee  of  America  and  the  Oonfoderate 
Statee,  and  while  the  eoaete  of  the  territory  of  the 
loiter^  Siaiee  were  ttriefly  hlockctded,  certain  per- 
eone  m  thie  country  ehipped  a  cargo  of  goode  on 
hoard  a  ship  which  wa$  to  proceed  to  Matamorae, 
a  Memiean  town  on  the  Bio  Cfrande,  which  river 
eeparaiee  U  from  Texae,  one  of  the  Confederate 
Statee,  The  ehippere  reeerved  to  themeelvee  the 
option  of  diepoeing  of  their  goode  ae  they  eaw  fit 
on  arrioing  cU  Matamorae,  but  the  real  intention 
qfaUpartlee  woe  that  at  Maiamorae  the  goode 
ehottld  he  traneehinp^d  into  lighten  and  proceed 
th^ce  to  a  point  «n  Temae,  there  to  he  deUvered  to 
the  Confederate  Government  in  pnreuance  of  a 
contract  made  between  thcU  Oovemment  and  one 
Jf.  The  goode  were  ineured  on  their  voyage  to 
Maiamorae  by  a  policy  which  contained  a  war* 
ranty  againet  contraband  of  war.  While  on  ite 
way  to  Mtttamorae  theehipwcte  eeieed  by  a  United 
Statee  oruieer  and  condemned.  In  an  action  on 
the  policy  by  theineuranoe  agent  on  behalf  of  the 
ehippere. 
Held,  thai  the  goode  being  from  thetwne  thm/  left  thie 
country  reaUu  bound  to  Teaoae,  were  cwiiraband  of 
war,  eo  that  the  warranty  wae  broken  and  plaintiff 
eould  not  recover. 
SnciALOMe. 

This  was  an  aoirion  broogbt  to  reooTsr  dOOOI. 
Mid  ioterest  upon  a  marine  policy  of  insoranoe, 
nibsoribed  by  the  defendants.  In  the  poHcj  the 
insnnuioe  was  declared  to  be  **  apon  goods  war- 
fanted  no  oontraband  of  war,"  and  the  policy  was 
dedared  ''to  cover  the  risks  excepted  by  the 
clause/'  warranted  free  from  capture,  seizure,  and 
detention,  **  and  all  the  oonseqaences  thereof  or 
attempts  thereat,**  only  part  of  an  interest  of 
75002.  in  the  ship  Peterhoff,  at  and  from  London 
and  Haiamoras,  inolnding  risk  of  craft  to  and  from 
the  ship. 

The  principal  pleas  relied  npon  were  the  serenth 
and  ninth.  The  seventh  plea  all«»ged  that  the 
defendants  were  induced  to  make  the  said  iuBur- 
anoe  by  the  misrepresentation  of  the  plaintiff  and 
his  agents,  and  toe  wrongful  and  improper  con- 
oealment  by  the  plaintiff  and  his  agents  from  the 
defendants  of  certain  material  facts  then  known  to 
tlie  plaintiff  and  his  agents,  and  unknown  to  the 
defendants,  and  which  ought  to  have  been  com- 
municated by  the  plaintiff  and  his  agents  to  the 
d^endants. 

The  ninth  plea  alleged  that  the  said  warranty 
against  oontraband  of  war  was  not  complied  with. 
The  case  came  on  for  trial  before  Bovill,  G.J..  at 
the  London  sittings  after  Michaelmas  Term  1866, 
when  a  verdict  wss  taken  by  consent  for  the  plain* 
tiff  for  30002.  and  interest,  subject  to  the  opinion 
of  the  court  upon  a  special  case. 

Itie  facts  may  be  briefly  stated  (so  far  as  they 
were  material)  as  follows : 

During  the  war  between  the  United  States  of 
Aamcaand  the  Confederate  Statee,  and  wh«n 
the  pone  of  the  Unttr  were  strictly  blockaded  by 


the  cruisers  of  the  former,  an  agreement  was  made 
between  the  Confederate  Government,  and  one 
Bellot  des  Mini^res  by  which  the  States  agreed  to 
take  all  military  stores  and  supplie8,whioh  Belk>t  des 
Mini^res  might  furnish  to  them,  and  pay  for  them 
(in  cotton  if  desired)  to  the  value  of  100  per  cent, 
on  the  invoice  prices.  The  goods  were  to  be 
inspected  and  approved  previous  to  shipment  by 
the  agents  of  the  Confederate  Government.  Bellot 
des  Mini^res  accordingly  appointed  Gustavus 
Hardinp;  his  agent  to  procure  persons  to  ship 
goods  m  pursuanoe  of  this  contract.  It  was 
arranged  between  all  parties  concerned,  that  is 
woulube  safer  not  to  try  and  run  the  blockade, 
but  to  Bend  the  ffoods  to  the  Bio  Grande,  a  river 
which  divides  Mexico  from  Texas,  one  of  the 
ConiMerate  States.  There  is  a  bar  at  the  mouth 
of  this  rirer,  and  it  was  aocordiogly  arranged 
that  the  goods  should  be  unshipped  at  the  mtmth 
of  the  river  into  lighters  and  taken  in  them  to 
Matamoras,  a  town  in  Mexico,  and  thenee  for* 
warded  across  the  river  into  Texas.  A  ship,  the 
Peterhoff,  iras  accordingly  chartered  by  Gustavus 
Harding  to  go  to  the  Bio  Ghrande.  Gustavus 
Harding  then  issued  a  circular,  in  which  he  set 
forth  tne  contract  that  had  been  made  between 
Bellot  des  Mini^res  and  the  Confederate  Govern- 
ment, and  the  arrangements  that  had  been  made 
for  sending  goods,  in  fulfilment  of  that  contract,  by 
way  of  l£ktamoras  into  Texas,  and  invited  the 
persons  addressed  to  ship  goods  on  their  own 
responsibility  in  fulfilment  of  the  contract.  The 
shippers  were  to  have  50  per  cent,  out  of  the  100 
per  cent,  which,  by  the  contract,  Bellot  des 
Mini^res  was  to  receive  from  the  Confederate 
Government,  and  the  rest  was  to  be  divided 
between  Bellot  des  Mini^res  and  Harding, 
Various  persons  were  induced  bv  this  circular  to 
ship  gooos  on  board  the  Petcrhoff.  The  goods 
were  of  the  description  mentioned  in  the 
agreement  between  Bellot  des  Mini^res  and  the 
Confederate  Government,  vis ,  cloth,  flannel,  and 
other  material  for  clothing ;  and  also,  inter  olio, 
artillery  harness.  None  of  these  persons  entered 
into  any  agreement  by  which  they  became  bound 
to  dispose  of  their  goods,  either  to  Bellot  des 
Mini^res  or  the  Confederate  (Government,  but  they 
were  all  (^  them  induced  to  ship  their  goods  on 
board  the  Peterhoff  bv  the  hope  of  realising  the 
Btipalated  share  in  the  profits  of  the  contract 
between  Bellot  des  Mini^ros  and  the  Confederate 
(Government,  and  they  shipped  them  with  the 
intention  and  in  the  expectation  that  they  would 
be  disposed  of  in  fulfilment  of  that  contract.  The 
goods  wero  inspected  and  passed,  previous  to  ship* 
men t, by  an  agent  of  the  Confederate  Government. 
A.  cotton  press  was  taken  on  board  the  ship  for  the 
purpose  of  pressing  the  cotton,  which  was  expected 
o  be  received  from  the  Confederate  (Government 
in  payment  of  the  goods.  In  order  to  rotain  the 
goods  in  their  control,  the  shippers  made  out  the 
bills  of  lading  to  one  Bowden,  who  sailed  in  the 
ship  as  supercarffo,  and  who  had  power,  in  case  he 
deemed  it  advisM>le  in  his  sole  discrotion  to  do  so^ 
to  sell  the  goods  to  the  agent  of  Bellot  des 
Mini^res  at  Matamoras,  in  which  case  Bellot  des 
Mini^res  was  to  be  bound  to  take  them  upon  the 
terms  of  the  above* mentioned  circular.  But 
Bowden  was  not  bound  to  sell  to  Bellot  des 
Mini^res'  aoent,  but  was  to  be  at  liberty  on 
arriving  bt  fiU^moras,  to  sell  to  anyone  and  at 
any  price  he  thought  fit.    Nevertheless,  it  was    ^ 
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found  in  the  case  as  a  foot,  that  it  was  intended  by 
all  parties  that  the  goods  should  be  disposed  of  to 
the  agent  of  Bellot  des  Mini^res  at  Matamoras,  in 
pnrsnanoe  of  the  abore  arrangement.  The  above* 
mentioned  agreement  was  bond  fide,  and  the  Petet' 
Ao^wasregalarly  cleared  for  Matamoras,  which 
was  her  true  destination.  Plaintiff,  an  insoranoe 
broJcer,  insured  the  goods  shipped  with  die  defen- 
dants to  the  extent  of  80001.,  against  war  risks 
only,  and  warranted  them  "  no  contraband  of  war." 
The  Peterhoffww  seized  on  her  way  to  Matamoras 
by  the  United  States  omisers,  and  with  her  cargo 
condemned  in  the  American  Prize  Court. 

Chief  Justice  Chase,  the  judge  in  the  American 
Prize  Court,  in  dealing  wiUi  the  case  divided  all 
goods  seized  on  the  seas  into  three  classes,  the 
first  class  comprising  such  articles  as  were  manu- 
factured and  primarily  and  ordinarily  used  for 
military  purposes  in  time  of  war;  the  second, 
such  as  were  used  for  purposes  of  war  or  peace, 
according  to  circumstances ;  and  the  third,  such 
as  were  exclusively  used  for  pacific  purposes. 
Merchandise  of  the  nrst  class  destined  to  a  bellige- 
rent country,  or  places  occupied  by  the  army  or 
navy  of  a  bellifl^erent  was,  he  said,  always  contra- 
band. Merchandise  of  the  second  class  was  con- 
traband only  when  actually  destined  to  the  mili- 
tary or  naval  use  of  a  belligerent ;  merchandise  of 
the  third  class  was  not  contraband  at  all.  The 
artillery  harness  in  this  case  he  considered  as 
belonffin«  to  the  first  class,  and  ccmdemned  it 
accordingly. 

Field,li.C.  (Murphy  with  him)  for  the  plaintiff. 
The  goods,  even  if  rightly  decided  to  fall  under 
what  Chief  Justice  Chase  calls  the  first  class,  were 
really  intended  for  sale  at  Matamoras.  That  was 
their  destination,  and  therefore  they  were  not 
liable  to  seizure.  They  cannot  be  said  to  have 
been  destined  for  Texas  in  such  a  way  as  to  make 
them  contraband  of  war.    He  dted 

Hobh  Y.  HmnMig,  2  Mar.  Law  Cm.  O.  S.  188:  17 
C.  B.,  N.  8.,  791 ;  12L.T.Bep.N.  S.205;  ML.J. 
117,  C.  P. 

OarUr  v.  Boehme,  1  Sm.  L.  C.  490. 
Sir  Charge  Eowyman,  Q.O.  {/.  0.  McUhew  with 
him)  for  the  defendants. — ^The  goods  were  from  the 
beginning  destined  for  Texas,  so  as  to  make  the 
cargo  contraband  of  war.  [Brett,  J.— The  voyage 
to  Matamoras  was  in  reality  the  commencement  of 
a  transit,  which,  unless  something  new  inter- 
vened, was  to  terminate  in  the  Confederate  States.] 
Yes.  Moreover,  the  sentence  of  the  prize  court 
was  conclusive  on  the  plaintiff.    He  cited  : 

PoioeU  V.  Hyde,  5  E.  &  B.  607 ; 

1  Dner  on  Insoranoe,  624  ; 

Oas  Light  and  Coke  Company  v.  Turner,  5  Bing. 
T^  C    AM  • 

JPKitwellY*.  Bobineon,  3  M.  ft  W.  484 ; 

Ligh((foot  v.  Tennant,  1  B.  ft  P.  551. 
He  also  contended  that  the  policy  was  avoided  by 
the  wrongful  concealment  of  material  facts. 
Field,  Q.C.  in  reply. 

WiLLBs,  J. — ^This  was  an  action  on  a  policy  of 
insurance  on  goods  from  this  country  to  Mata- 
moras, a  Mexican  town  on  the  Bio  Grande.  The 
goods  were  described  in  the  policy  as  warranted 
no  contraband  of  war.  The  goods  were  to  proceed 
by  ship  to  the  Bio  Grande,  where  there  is  a  bar, 
thence  hv  lighters  to  Matamoras.  The  Bio  Grande 
divides  Mexico  from  Texas,  one  of  the  States  then 
known  as  the  Confederate  States.  The  river  at 
Matamoras  is  some  sixty  jrards  wide.  The  war 
was  at  the  time  of  the  makmg  of  the  policy  raging 


between  the  United  States  and  the  Confederate 
States.  Whether  the  war  which  subseauently 
broke  out  between  France  and  Mexico  had  then 
oonmienoed  does  not  clearly  appear.  The  date  of 
the  policy  is  the  lObh  Dec.  1862.  In  the  agree- 
ment of  the  17th  Dec.  1862  between  Bellot  des 
Mini^res,  Harding,  and  the  shippers,  there  is  a 
remarkable  provision  that  one  party  was  to  be 
bound  to  get  the  leave  of  the  French  for  the  im- 
portation  of  the  goods  to  Matamoras  in  the  event 
of  the  Mexican  ports  being  blockaded  by  France. 
If  war  existed  between  France  and  Mexico  at  the 
time  the  policy  was  made,  the  task  of  putting  a 
construction  on  the  policy  would  be  easy.  Sat 
the  only  war  judicially  under  our  notice  is  the 
American  war,  and  the  argument  on  the  part  o€ 
the  underwriters  is  that  the  warranty  ''nooontra- 
band  of  war  "  must  include  goods  of  the  first  class, 
viz.,  goods  of  a  distinctivdy  warlike  character, 
even  though  it  i^peared  that  the  goods  in  question 
were  not  going  to  a  part  of  the  country  at  war,  so 
that  an  enemy  might  legally  seize  them  on  the 
way.  It  is,  however,  unnecessary  to  enter  into 
that  question.  It  may  well  be  argued  as  between 
the  underwriters  and  the  assured  that  the  war- 
ranty "  no  contraband  of  war,"  being  expressed 
genenJly,  must  include  goods  which,  there  being 
a  war  between  any  two  countries,  would  from 
their  nature  be  specially  liable  to  be  seiaed 
by  either  of  them ;  i,e,,  that  the  warranty 
would  include  goods  of  an  undoubtedly  war- 
like character,  even  though  such  goods,  not 
being  intended  for  one  of  ^e  countries  at  war, 
mi^ht  not  be  legally  seizable.  The  policy  was 
against  war  risks  only.  It  therefore  exten^[ed  to 
any  seizure  by  any  country  at  war  made  in  a 
hostile  manner,  even  though  such  seizure  might 
subsequently,  in  a  prize  court,  be  declared  contrary 
to  the  laws  of  war,  and  even  though  the  prise 
court  might  direct  restoration  of  the  goods  with 
costs  and  damages.  An  iosurance  against  war 
risks  is  an  insurance  against  all  seizures  made  in  a 
hostile  manner,  and  assuming  that  the  goods  were 
unquestionably  intended  for  Mexioo  on  a  contract 
binding  between  the  parties  wHo  shipped  them  and 
persons  in  Mexico,  and  had  been  seized  by  a 
United  States  cruiser,  that  would  have  beoia 
seizure  within  the  policy.  The  seizure  would  have 
been  mistaken,  and  it  might  have  been  made  per- 
versely, or  even  capriciously;  but  it  would  still 
have  been  within  the  policy,  if  it  had  been  made 
in  a  hostile  manner.  It  might,  Uierefore,  be 
fairly,  if  not  conclusively,  open  to  alignment, 
that  the  warranty  was  to  be  read  in  like  fashicm, 
f.  e.,  as  including  goods  which  in  their  character 
are  oontraband  of  war,  and  consequently  likely  to 
be  seized  by  any  country  whose  interest  it  might 
be  to  watch  for  shifNi  carrying  contraband  of  war, 
and  whose  interest  it  might  be  to  seize  a  cargo  of 
that  description  on  suspicion  that  it  might  be 
intended  for  the  country  with  which  it  was  at  war. 
Looking  at  the  matter  from  that  point  of  view,  the 
warranty  would  exdude  goods  of  a  doubtful 
character  (I  will  refer  only  to  the  artillery 
harness)— goods  whose  character  could  only  be 
determined  by  their  destination— as  sudi  goods, 
no  matter  what  their  destination,  would  be 
specially  liable  to  be  seized  <m  suspioioo, 
even  though  it  might  afterwards  turn  out  that 
the  suspicion  was  unfounded.  That  is  the  first 
question  raised,  but  it.  is  unnecessary  to  express 
an  opinion  upon  it.  Passing  that  by,  then,  I  take 
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it  as  andoubtod  that  the  warranty  applies  to  the 
oaae  of  any  goods  goins;  to  snoh  a  place  as  would 
render  them  liable  to  be  seized.  The  question, 
therefore,  arises,  whether  the  goods  in  question 
had  snoh  a  destination,  that  they  were  legally 
seisable  as  contraband  of  war.  It  appeared  that 
the  intended  course  of  the  ffoods  (I  am  thinking 
eepeciaUy  of  the  artillery  harness)  was,  unless 
some  obstacle  interposed,  or  some  change  of  pur- 
pose altered  the  destination,  to  go  to  iKitamoras 
(whether  they  were  to  be  landed  there  or  not  seems 
doubtful) ;  but,  assuming  that  it  was  intended  that 
tlie  goods  should  be  landed  at  Matamoras  from  the 
lighters,  they  were  then  to  be  re-shipped  on  other 
lighters  and  taken  to  some  place  in  Texas.  The 
comrse  which  the  goods  were  taking  by  ^e  desire 
and  according  to  the  intention  of  all  parties,  was 
to  go  to  Texas,  there  to  be  delivered  to  the  agents 
of  the  Confederate  Gtovemment.  A  great  many 
steps  were  to  be  taken  before  the  goods  were  to 
readi  Texas ;  but  it  appears  to  me  that,  from  the 
time  they  left  this  country,  the  place  they  were 
bound  to  was  Texas.  If  thiat  is  so,  it  appears  clear 
that  the  goods  were  le|;ally  seizable  on  the  sea  at 
the  time  they  were  seized  by  the  United  States 
cruisers.  The  main  question  that  has  been  aimed 
has  been  whether  the  goods  were  in  point  of  fiaot 
so  bound  to  Texas  that  they  were  leguly  seizable 
on  the  sea  by  the  United  States,  and  we  ought, 
therefore,  in  order  to  show  what  our  view  of  the 
case  is,  to  consider  the  facts  more  closely.  It 
am>earB  that  one  Besbie  was  employed  by  the  Oon* 
federate  States  to  procure  a  cargo  for  them,  and 
through  his  agenoV  an  agreement  was  made 
between  the  Confederate  Government  and  Bellot 
dee  Mini^res,  by  which  the  fbrmer  agpreed  to  receive 
certain  military  stores  and  supplies,  and  it  was 
arranged  that  these  ^oo6b  should  be  delivered  at 
some  safe  place  within  the  Confederate  territory. 
They  were  to  be  inspected  previous  to  shipment 
and  not  afterwards.  The  Confederate  (Government 

red  to  pay  for  the  goods  at  100  per  cent,  on 
invoice  price,  payable  in  cotton,  if  desired. 
This  cotton  was  to  come  from  the  Confederate 
states.  That  was  the  first  step  in  the  transaction. 
The  oargo  that  was  ultimately  sent  out  was  to 
enable  Des  Mini^res  to  fulfil  this  contract  Des 
Mini^res  appointed  Gustavus  Harding  to  get  a 
shipment  ca  the  eoods,  and  Harding  introduced 
the  matter  to  l^ssrs.  Bennett  and  Wake,  ship- 
brokers  in  London.  Thereupon  it  was  agreed  that 
the  safest  way  was  not  to  try  and  run  the  blockade 
which  applied  only  to  the  seaports,  but  to  send 
the  goods  to  Matamoras,  a  Mexican  town,  whence, 
without  fear  of  interruption,  the  goods  might  be 
traxisported  across  the  river  to  the  Confederate 
territory.  It  was  open,  therefore,  to  Des  Mini^res 
to  ship  the  goods  directly  to  some  Confederate 
port;  but  instead  of  doing  so  it  was  thought  the 
safest  way  to  ship  them  to  Matamoras.  The  next 
step  was  to  procure  a  ship,  which  was  done  by 
a  charter-party  between  Besbie  and  Harding  of  the 
one  part,  and  the  owners  of  the  other.  The  next 
thing  to  be  done  was  to  get  shippers,  and  to  do 
that  it  was  arranged  between  Des  Mini^res  and 
G.  Harding  that  the  goods  which  should  be  shipped 
by  the  latter  and  his  friends  for  the  execution  of  a 
portion  of  the  contract  should  be  to  the  amount  of 
160,0001.,  and  tiiat  the  100  per  cent,  profit  should 
be  distributed  between  the  parties  in  certain  pro- 
portions then  mentioQed.  It  was  also  arranged  that 
Bobert  Harding,  the  brother  of  Gustavui,  should 


be  the  agent  of  Des  Mini^res  to  dispose  of  cotton 
which  should  be  received  in  payment,  and  to  hold 
the  proceeds  and  distribute  them  in  accordance 
with  the  terms  of  the  agreement.    The  terms, 
therefore,  on  which  anybody  was  to  ship  any  of 
the  goods  were  to  be  found  in  this  agreement,  and 
persons  were  to  receive  their  share  of  50  per  cent, 
profit,  part  of  which  was  to  be  delivered  to  them 
through  the  hands  of  Dee  Menier^9,  who  was  to 
receive  the  return  made  by  the  Confederates  for 
the  ffoods  which  were  to  go  out.    In  furtherance 
of  this  design,  Besbie  and  Bennett  and  Wake 
proceeded  to  distribute  information  as  to    the 
adventure.  The  substance  of  this  was  that  Besbie 
was  to  deliver,  in  pursuance  of  his  contract,  in 
the  Confederate  States,  through  the  agency  of 
persons  who   were  to  have  the  conduct  of  the 
matter.    The  goods  were  to  be  sent  to  some  person 
in  Mexico,  and  by  him  to  be  put  in  course  to 
arrive  in  Texas.    It  was  further  provided  (and 
this  is  the  option  that  has  been  spoken  of)  that 
"if  the  goods  can  meet  with  a  better  market, 
shippers  by  our  vessel  may  avail  themselves  of  the 
said  contract  or  not."    It  was  thus  arranged,  that 
any  person   sending  out   goods  to  Matamoras, 
where  it  does  not  appear  that  there  was  any 
market  for  goods  of  the  description  sent  out, 
should  have  the  option  of  p;iving  up  his  share  of 
the  100  per  cent,  profit,  which  had  been  promised 
by  the  Confederate  Gro vemment,  and  of  trusting  to 
a  chance  market  elsewhere.    It  is  now  oontended 
that   the   option  thus  reserved  is  sufSoient  to 
change  the  character  of  the   transaction,   and 
to  prevent  it  from  being  said  that  the  goods 
were  bound  for  Texas.     The  notice  of  Messrs. 
Bennett  and  Wake  which  I  have  just  quoted  goes 
on  to  provide  for  the  contingency  of  peace.    It  is 
impossible  to  believe  that  the  option  I  have  just 
alluded  to  was  anything  more  than  colourable  to 
make  the  soods  possibly  exempt  (torn  seizure  as 
going  to  Mexico,  so  that  a  prize  court  might  hold 
Uiat  the  voyage  to  Texas  was  not  continuous  with 
the  voyaffo  to  Matamoras,  and  that  the  goods  were 
nuc  bound  to  go  to  Texas,  but  that  it  was  intended 
that  they  should  go  to  a  neutral  port,  to  be  sent 
on  to  Texas  if  it  was  thought,  on  arrival  at  Mata- 
moras, expedient  that  they  should  go  there — in 
other  words,  that,  as  far  as  the  prize  court  might 
be  concerned,  the  goods  should  be  regarded  as 
bound  for  a  neutral  port,  and  that  there  was  only 
a  possibility  of  their  being  sent  thence  to  Texas. 
I  think  that  the  option  thus  reserved  was  a  mere 
colour  or  blind,  through  which  it  was  thought  the 
real  character  of  the  transaction  might  possiblv  be 
concealed.  I  have  thought  it  necessary  to  dwell  on 
the  terms  of  the  contract,  because,  when  we  come 
to  look  at  the  contract  between  the  parties  it  will 
be  found  that  it  is  merely  an  expansion  of  the 
notice.    I  lode  then  at  the  option  reserved  to  the 
shippers  as  a  simple  blind.    It  is  to  be  regarded 
just  as  if  a  man  shipped  goods  for  Charleston  with 
a  suggestion  that  the  goods  were  to  stop  at  St. 
Thomas's,  where  possibly  there  might  be  a  better 
market  for  the  goods,  and  that  he  reserved  to  him- 
self the  option  of  disposing  of  the  goods  at  St. 
Thomas's  if  he  chose  to  do  so,  and  of  not  goin^  to 
Charleston  at  alL    Induced  by  the  notice  just 
referred  to,  various  persons  shipped  goods  on  board 
the  Peterhof,  and  all  the  goods  that  started  on 
that  voyage  were  goods  shipped  under  this  con- 
tract with  the  Confederate  GovQmm^it.    Other 
goods  were  shipped  by  Harding  <m  thechanoe^T 
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that  the  GoDfederate  GbremmeDt  might  aoeept 
them.  IiMtly,  a  cotton  mill  was  pat  on  board, 
to  prees  the  cotton  when  received.  Haviog 
given  that  account  of  the  transaction,  let  me 
proceed  to  deal  with  the  shipment.  The  goods 
were  shipped  on  the  strenffth  of  the  information 
received  as  to  the  profit.  The  shippers  were  not 
to  be  bonod  to  sell  to  the  Oonfederates  when  thej 
got  ont  there,  bat  they  were  all  indaoed  to  ship  in 
order  to  share  in  the  profit  promised  by  the  Oon- 
federate  6k>vemment.  It  was  intended  to  sell  the 
goods  to  the  Confederate  Gk>vemment  through 
Bellot  des  Mini^res.  The  parties  had  taken  care  to 
ascertain  that  the  contract  with  the  GonfederateB 
was  gennine,  and  they  alsoassnred  themselves  that 
the  Confederate  Gk)vemment  had  made  proper  pro- 
vision for  the  transit  of  the  soods  and  the  retam  of 
the  cotton.  It  is  impossibto  to  oonstrae  the  war- 
ranty  in  the  charter-party  as  merely  limiting  the 
liability  ot  the  onderwriters  to  saoh  goods  as  were 
not  contraband  of  war ;  the  warranty  was  intro- 
dooed  to  save  the  onderwriters  in  the  event  of  a 
vessel  of  war  seising  the  ship,  and.  on  finding  some 
contraband  on  board  her,  taking  her  into  p<^  to  a 
prise  court.  The  effect  of  the  presence  of  contra- 
EMuid  of  war  on  boMrd  a  ship  is,  not  that  the  con- 
traband alone  is  forfeited,  but  to  make  the  contra- 
band itself,  and  all  the  fpodB  of  the  same  owner 
on  board  the  ship,  forfeitable  to  the  captor,  and 
the  result  would  be  that  the  carao  would  oe  taken 
to  a  prise  court  to  determine  whether  ike  actnal 
contraband  only  should  be  forfeited,  or  whether 
any  and  how  mooh  of  tbe  rest  of  the  cargo  should 
be  forfeited.  That  is  the  law  as  it  was  freqoectly 
laid  down  by  Lord  StowelL  To  proceed  with  the 
fhrts  of.  the  case.  It  api>ears  that  a  soperoargo 
was  sent  ont  to  protect  the  interests  of  the  shippers 
—one  Bobert  Bowden— who  was  appointed  by 
Gustavus  Harding  to  assist  in  bringing  the  adven- 
tore  to  a  successful  conclusion.  He  was  the  person 
to  whom  the  bills  of  lading  were  to  be  made 
out.  Certain  of  the  shippers  entered  into  the 
agreement  which  has  been  relied  on— which  is  an 
agreement  between  Des  Mini^res  of  the  first  part, 
£)bert  Harding  of  the  second,  and  the  shippers 
enumerated  in  the  schedule  of  the  third.  After 
reciting  the  agreement  with  the  Confederate 
States,  it  goes  on  to  recite  an  agreement  with  the 
parties  of  tbe  third  part,  that  in  any  case  thev  shall 
send  out  goods  to  the  port  of  Matamoras,  Brown, 
Fleming,  and  Co.  as  tbe  agents  of  Bellot  des 
Mini^res  will  purchase  the  same.  That  is  not  true ; 
100  per  cent,  was  to  accrue  to  Des  Mioi^ree  on  the 
goods  that  might  arrive  in  the  Confederate  States, 
and,  by  the  agreement  with  Harding,  tbe  latter  was 
to  receive  that  and  divide  it  into  three  pMrts.  To 
speak  of  the  option  reserved  to  the  shippers  is 
idle.  The  4th  article  c^  tAub  agreement  is  that 
the  ship  shall  not  carry  contraband  of  war; 
that  is  a  mere  blind.  There  was  to  be  con- 
traband  on  board  the  ship,  and  that  that  was 
contemplated  from  the  beginning  is  certain. 
We  must  take  this  agreement,  so  far  as  we 
can,  to  be  htmd  iide  iMtween  the  parties ;  bat 
no  amount  of  handfidee  can  alter  the  fisots.  The 
6th  paragraph  gives  power  to  Bowden  to  sell  the 
goois  at  Matamoras,  and  provides  what  he  is  to  do 
in  the  event  of  his  not  sellinff  them  to  Brown, 
Flemioff  and  Ca  Then  oomes  the  7th  paragmf^, 
by  whiSk  if  Bowden,  in  his  sole  disoretion,  obooaes 
to  sell  to  Brown,  JFlfemwi  and  Ca,  he  is  to  be  at 
liberty  to  do  so,  and  Brown,  Fleming  and  Co.  are 


to  be  bound  to  accept  the  goods,  and,  by  the  8th 
paragraph,  to  pay  at  the  rate  of  100  per  cent,  over 
and  above  the  invoice  price.  Thus  all  the  persons 
who  shipped  goods  put  them  in  tbe  bauds  of 
a  person  who  was  in  direct  communication  with 
the  Confederate  Government,  and  payment  for 
the  goods,  together  with  the  expected  profitr— 
all  was  to  come  from  the  Confederate  Govemmeat* 
The  next  finding  in  the  case  b  that  the  agreemmat 
was  made  bond  fide ;  but  it  is  added,  that  "  the  par- 
ties thereto  intended  by  means  of  the  stipulati<m8 
in  the  agreement  relating  to  tbe  alleged  sides  to 
Brown,  Fiemioff  and  Co.,  or  their  oominees,  thstt 
the  goods  shouui  be  dbposed  of  and  delivered  to 
the  agents  of  the  Confederate  Government.*' 
Thus  the  design  from  beginning  to  end  (unless  an 
unantioipated  obstacle  intervened)  was  that  ihm 
goods  should  go  to  the  Confederates.  That  being 
so,  before  I  proceed  to  refer  to  the  case  of  Hobbs 
V.  Henn4ng(wp,)t  1  think  it  right  to  show  how  ipiAme 
courts  have  from  time  to  time  dealt  with  the  case 
of  cargoes  sent  to  be  landed  in  neutral  pcnrts,  with 
the  intention  that  they  shall  ultimately  reach  m 
hostile  port.  The  question  in  such  case  arises  ma 
to  the  continuity  of  tbe  voyage.  In  such  caaee 
great  stress  has  been  laid  by  priae  courts  on  the 
(jaeetion,  whether  the  goods,  sent  in  the  first 
instance  to  the  neutral  port,  have  been  sent  with 
the  real  intention  of  being  landed  at  that  port,  ao 
as  to  become  part  of  the  common  property  of  the 
neutral  oounlry,  or  whether  they  nave  been  sent 
there  only  as  a  blind,  so  as  to  alter  the  character 
of  the  subsequent  voyage.  The  law  has  been 
dedded,  that  a  mere  transshipment  at  the  neotr^ 
port,  or  a  sale*  there  without  landing  the  goods,  or 
a  putting^  of  the  goods  ashore  and  reehipmeat 
of  them  m  the  same  or  in  a  different  vessel— all 
circumstances  of  that  kind  are  insofficient  to  breaJc 
tbe  ooBtinuity  of  the  voyage,  and  to  prevent  it 
from  being  illegal  from  the  beginning.  The  court 
is  to  look  at  the  real  intention  of  the  parties,  and 
not  to  give  them  credit  for  what  I  may  term  the 
operose  manner  in  which  they  may  have  tried  to 
conceal  the  true  design.  If,  then,  the  court  disre- 
gards the  masks,  and  look  at  the  real  design  of 
the  parties;  if  they  find  the  real  design  to  be^ 
by  doing  such  acts  as  I  have  des<vibed,  oni^  to 
matk  tbe  original  and  continuous  design,  the  eouit 
will  strip  off  the  mask  and  view  the  matter  in  its 
true  light.  It  is  unnecessary  to  refer  at  length  to 
the  oases  that  have  been  cited.  The  caae  of  Thm 
Thamryis  (1  Sdw.  Adm.  Bep.  17)  m«^  be  summc^d 
up  by  saying,  in  the  words  of  Lord  Stowell, "  that 
the  mere  transshipment  of  a  cargo  at  an  intemae- 
diate  port  will  not  break  the  continuity  of  the  voyage, 
which  can  only  be  effected  by  a  previoos  actual 
importation  into  the  common  stock  of  tbe  country 
where  the  transshipment  takes  place."  In  that 
case.  Lord  Stowell  had  to  consider  whether  eertain 
goods  originally  siiipped  at  a  port  in  Spain  bad 
been  sinoe  that  shipment  on  their  way  to  a  hostile 
oountry.  If  they  had,  then  they  might  be 
seized  on  the  high  seas  by  any  nation  who  had  an 
interest  in  seizing  them.  A  sale  effected  on 
the  way  was  not  held  sufficient  to  change  the  cha- 
racter of  the  vovage.  The  suggested  importation 
to  Lisbon  was  held  to  be  no  imp<urtadan  at  alL 
Some  stress  was  laid  on  the  question,  whether  they 
were  actually  put  on  shore  at  Lisbon;  and  there 
are  some  passaJKes  in  the  judgment  which  seem  to 
say  that  if  they  had  been  aotoally  landed  there  it 


might  have  made  a  difteenoe.    In  the 
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us  there  is  notbion  to  show  that  the  oftrgo  was  to  be 
aotaally  landed  at  Matamoras.  Ereo  if  it  was  to  be 
put  on  shore  there,  if  such  landing  were  only 
oolonrable,  it  will  be  seen  that  Lord  Stowell  did 
sot  think  that  snflScient,  nnless  they  beoame  part 
of  the  oommon  stock  of  the  coantry.  At  any  rate, 
a  mere  transshipment  is  not  safficient  to  break  the 
oontinnity  of  the  voyage,  which  can  only  be  broken 
by  a  landing  into  the  country,  so  as  actually  to  be- 
come part  of  its  common  stock.  Another  case 
that  has  been  referred  to  is  The  WiUiam  (5  0.  Bob. 
Adm.  Bep.  385).  It  is  obvious  from  that  case 
that  what  a  judge  has  to  do  is  to  look  at  the  real 
character  of  the  transaction.  In  the  case  before 
us  he  must  satisfy  his  mind  that  there  was  a  real 
intention  to  import  these  goods  into  Matamoras; 
and  applying  my  mind  to  the  question,  with  every 
oharity  towards  the  shippers,  I  find  it  im- 
poesibie  to  arrive  at  a  conclusion  that  it 
was  intended  to  import  this  cargo  into  ILita- 
moras,  so  as  to  make  it  part  of  the-  com- 
mon stock  of  Mexico.  I  must  guard  myself 
against  being  supposed  to  express  any  opinion  upon 
the  controverted  point  whether  neutrals  can  sell 
•nne  to  belligerents ;  whether,  in  short,  what  is 
primd  facie  contraband  can  be  sold  to  them.  I  do 
not  wish  to  throw  any  doubt  upon  the  power  to 
selL  I  call  it  a  controverted  point,  because 
though  the  weight  of  authority  allows  such  sales 
by  neutrals,  the  learned  jud|;e  of  the  Admiralty 
1ms,  in  a  recent  work  on  international  law  (3 
Phillimore's  International  Law),  adverted  to  prin- 
ciples of  justice  as  showing  that  neutrals  ought 
not  to  be  allowed  to  sell  to  belligerents  under  any 
circumstances.  If  it  were  necessary  to  express  an 
opinion  on  the  point,  this  court  might  arrive  at  a 
different  conclusion.  For  myself,  I  nave  no  doubt 
upon  the  point,  but  I  think  it  would  be  wrong  to 
prmMmnoe  a  distinct  judgement  on  the  point,  as 
the  onestion  does  not  arise.  I  only  wisn  to  say 
that  I  lake  the  part  of  the  minority  in  that  con- 
troversy. The  present  case  was  one  in  which  the 
entire  adventure  was  to  be  completed  in  the 
country  where  the  goods  were  to  go  and  the 
profits,  in  which  the  sellers  were  to  share,  were 
to  arise  only  on  the  entry  of  the  goods  into  the 
belligerent  country.  A  neutral  may  no  more 
kwfaily  import  arms  into  a  hostile  country 
without  rendering  them  liable  to  seisnre  on  the 
way,  than  a  neutral  government  can  *do  so 
without  giving  rise  to  a  ea^ue  heUk  It  is  a 
case  of  private  war  by  the  individual ;  an  act  of  a 
hostile  character.  The  mere  act  of  selling  to  a  belli- 
gerent has  not  that  character.  I  now  come  to  eon- 
aider  the  case  of  Hohb$  y.Hmnmg  (mip.),  which  was 
mooh  relied  on  by  the  phiintiff.  It  is  truo  that  in 
that  case  the  plea  did  not  allege  that  there  was  in 
the  policy  there,  as  there  is  here,  a  warranty  that 
the  goods  insured  were  not  contraband  of  war;  but 
it  was  founded  on  the  allesation  that  the  goods 
were  contraband,  and  that  they  had  been  shipped 
to  Matamoras  for  the  purpose  of  being  sent  on  to 
Texas.  The  plea  was  held  bad,  because  it  not  being 
alleged  that  any  warranty  had  been  given,  it 
became  neoeesary  to  show  that  the  goods  were 
contraband,  and  liable  to  be  seized  as  such ;  and  it 
was  further  held  that  the  averment  that  it  was  the 
intertion  of  the  sellers  that  Uie  goods  should  go  to 
the  Oonfederate  States,  did  not  indicate  that  the 
ffooda  were  bound  to  go  there ;  and  on  that  ground 
It  was  deeided  that  the  state  of  things  wluch  we 
►  now  decided  to  have  existed  in  the  present 


case  not  having  been  averred  in  the  plea,  the  plea 
was  not  sustaiuable.    That  appears  from  the  judg* 
ment.  The  case  of  Light  foot  v.  Tonnant  (1  Bos.  &  P. 
551),  was  there  distinguished  at  p.  819  in  the  Oom- 
mon Bench  Beport  N.  8-,  and  that  part  of  the  judg- 
ment accords  with  the  law  that  we  lay  down  to-day. 
"  If  goods,"  says  Erie,  O.J., "  fit  for^immediate  use 
in  war,  and  therefore  of  the  quality  denoted  by  the 
term  *  contraband  of  war/  are  passing  between 
neutrals,  it  seems  that  they  are  not  liable  to  seiaure 
by  a  belligerent.  The  right  of  capture,  according  to 
Sir  W.  Soott's  opinion,  expressed  in  the  case  of  The 
Jmtmi(30  Bob.  Adm  Bep.  167),attacbes  only  where 
they  are  passing  on  the  high  seas  to  an  enemy's 
port.    They  must  be  taken  in  deUoto,  that  is,  in  the 
actual  prosecution  of  a  voyage  to  an  enemy's  port." 
It  is  right  to  mention  that  by  the  word  **  voyittc  " 
is  meant  the  real  destination  of  the  goods ;  and,  as 
is  pointed  out  by  Lord  Btowell,  the  character  of 
the  voyage  is  not  altered  by  a  mere  transshipment. 
The  word  **  voyage  "  is  simply  eqoivalent  to  the  old 
floglish  word** bound."    Thus,  Erie,  0. J.. in  Hohbt 
V.  HevMing,  at  p.  818,  says :  "The  allegatbn  that 
the  goods  were  shipped  for  the  purpoie  of  being 
sent  to  an  enemy's  port  is  not  an  allegation  of  a 
mental  process  only."    I  will  not  stop  to  criticise 
this  passage.    I  will  bow  to  the  autnoritv  of  the 
late  Ohief  Justice  of  the  court ;  but  I  take  that  pas- 
sage in  connection  with  what  follows,  viz. :  "  We 
are  not  to  assume,  therefore,  either  that  the  plain- 
tiff had  made  any  contract,  or  provided  any  means 
for  the  further  transmission  of^the  goods  into  the 
enemy's  state,  or  that  the  shipment  to  Matamoras 
was  an  unreal  pretence.    If  the  gooda  were  in  a 
course  of  transmission,  not  to  Matamoras,  but  to 
an  enemy's  port,  the  voyage  would  not  be  covered 
by  the  policy,  and  that  defence  is  raised  in  direct 
terras  by  the  third  plea.    Here  the  allegation  does 
not  deny  the  destination  to  the  neutral  port  to 
which  the  insurance  relates,  but  introduces  a  pur- 
pose existing  in  the  mind  of  the  assured  after  the 
termination  ci  the  voyage  insured  for,  as  to  the 
ulterior  disposition  of  the  cargo  and  ship.     It 
is  consistent  with  that  purpose  as  here  alleged, 
that  the  plaintiff  made  the  consignment  for  mer- 
cantile profit  as  the  end  to  be  attained  t^  him; 
in  other   words,  that  he  knew  of  an  effective 
demand  for  warlike  stores  at  Matamoras,  and  was 
induced  to  send  a  supply  by  the  expectation  of 
a  high  price,  and  that  he  expected  that  the  par- 
chase  would  probably  be  made  on  behalf  of  the 
Confederate  States,  and  in  this  sense  had  the  pur- 
pose that  the  goods  should  pass  ioto  those  states, 
in  this  sense  price  was  the  ultimate  end  which 
he  purposed  to  attain,  and  Federal  and  Oonfederate 
were  alike  indifferent   as   means,   provided    he 
attained  that  end,  and  in  a  neutral  territory  he 
might  lawfully  sell  to  either."  In  the  present  case, 
the  plaintiff  may  be  said  not  to  have  made  any 
contract.    I  exclude  the  notion  of  any  contract 
having  been  made  by  the  shippers.     But  there 
was  a  certain  cantract  existing  on  the  one  hand 
between  Bellot  des  Mini^ree  and  the  shippers.  The 
latter  was  just  the  same  sort  of  contract  as  is 
entered  into  by  a  person  who  offers  a  reward.    It 
was  binding  on  the  promisor.    It  was  a  contract 
of  which  the  shippers  might  avail  themselves,  if 
they  liked.    In  Hobbn  v.  Henning  the  plea  was 
held  insufficient*  as  it  showed  that  there  was  to 
be  a  sale  by  a  neutral  in  a  neutral  port.    Here 
we  find  as  a  hot  that  the  goods  were  shipped 
with  tibe  inten^n  that  there  should  be  only 
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a  temporary  stoppage  at  the  neatral  port,  and 
that  uie  goods,  in  the  conrse  of  the  same 
transaction,  shoald  go  on  to  Texas,  and  that  the 
shippers  should  be  paid  by  a  share  of  the  profits  to 
be  obtained  on  the  delivery  in  the  Confederate 
States.  The  case  of  Hobhs  v.  Henning  is,  therefore, 
an  aathority  for  the  defendants.  Erie,  C.J.,  in  his 
judgment, goes  on  to  say, "The  distinction  between 
a  mere  mental  process  that  an  nnlawf  ol  act  should 
be  done  and  a  participation  in  the  unlawAil  act  it- 
self, is  made  more  dear  by  referring  to  the  cases 
of  Hohnan  v.  Johnson  (Gowp.  341)  and  Lightfoot 
T.  Tennant  (1  Bos.  &  P.  551).    In  the  first,  the 

Slaintiff,  in  a  foreign  country,  sold  goods  to  the 
efendant,  knowing  that  he  purposed  to  smugg^le 
them  into  England^  and  in  one  sense  the  plaintiff 
there  sold  them  with  the  purpose  that  they  should 
be  so  smu|;gled ;  but  as  bo  did  not  participate  in 
any  way  m  the  unlawful  transaction,  the  mere 
mental  process  did  not  avoid  the  contract 
of  sale.  In  the  second  case,  LiglUfoot  v. 
Tennant^  the  plaintiff  sold  goods  to  the  defen- 
dant, to  be  delivered  abrcmd,  in  order  that 
they  should  be  sent  unlawfully  to  the  East  Indies. 
After  a  verdict  for  the  defendant  on  a  plea  alleging 
this  fact,  on  motion  for  judgment  non  obstante  verS' 
dicto,  the  objection  was  raised  that  the  mere  mental 
purpose  of  the  vendor  did  not  avoid  the  contract  of 
sale ;  but  the  objection  was  answwed  by  suggestion 
of  the  fact  that  the  plaintiff's  participation  in  the 
onlawful  transaction  went  beyond  the  mere  mental 
purpose ;  that  he  was  to  be  taken  to  be  a  party  to 
the  whole  project,  and  to  be  acting  in  the  execution 
thereof  in  the  sale  which  was  the  cause  of  action ; 
and  upon  those  facts  the  contract  was  held  void." 
In  a  work  which  has  been  of  the  greatest  advan- 
tage to  the  law,  "  Benjamin  on  Sale,"  at  p.  380,  all 
the  cases  on  this  point  are  collected.  Those  cases 
prove  that  it  is  sufiScient  to  show  that  goods 
have  been  delivered  with  a  knowledge  that  they 
are  being  bought  with  an  illegal  purpose,  and  for 
the  purpose  of  being  so  used.  I  think  that  is  all 
1  need  say  upon  the  case.  Other  points  have  been 
argued,  but  it  is  unnecessary  that  I  should  advert 
to  them.  I  think  our  judgment  should  be  for  the 
defendants. 

KxATiNO,  J.,  concurred. 

Bbbtt,  J.,  had  left  the  court,  and  delivered  no 
judgment. 

Judgment  for  defendants. 

Attorneys  for  plaintiff,  Phelps  and  Sidgwiek. 

Attorneys  for  defendants,  WaUons,  Bt/^b,  and 
WaUon. 

EZOHEQUEB  OKAMBSB. 

Beportod  bj  H.  LiieB  and  T.  W,  SATOons,  SiqiSt 
BaRistan»«t.Law* 

APPEALS  7B0M  THE  COUBT  OF  SXCHE^^UEB. 

Saturday,  June  22, 1872. 

James  v.  The  South-Westbeit  Bailway  Oompant. 

Admiralty  Court  Act  1861  (24  Viet.  o.  10,  s.  13)— 
Merchant  Shipping  Act  1854  (17  A  18  Vict, 
e.  104).,  s.  514r-^wrisdiction  of  AdmirdUy  Oowrt 
— Prohibiiion. 

The  plainiiff,  a  passenger  by  the  steamer  N.,  which, 
after  negUaently  eoUidina  with  another  ship,  had 
been  uUerly  lost  at  sea,  brought  an  adtion  in  the 
Oowrt  of  Exchequer,  against  ihe  defendants, 
owners  of  the  N.,  for  personal  imuries  aund  loss  of 
baggage  oooasioned  to  him  thereby.    Oross  causes 


of  damage  were  also  instituted  by  ihe  owners  of 
both  vessels  in  the  Oowrt  of  Admiralty,  and 
5000Z.  padd  in  by  the  defendants  in  lieu  of  badL 
The  latter  then  began  a  suit  under  24  Vict,  c  16, 
8.  13,  for  limitation  of  their  liaibHity  to  the  plain* 
tiff  and  simiUur  elcMnants.  The  Admiralty  jud^e 
h!eld  that  he  hcutjwrisdietion,  entertained  the  suU, 
and  ordered  that  the  sum  of  63761.,  (he  amount  of 

?ossible  UdbUUy  calculated  at  152.  per  ton  of  ihe 
T,,  should  be  paid  into  court. 
The  defendants,  having  accordingly  paid  in  that 
sum,  and  admitted  their  liahUity,  prayed  for  an 
injunction  restraining  the  a^stion  of  the  plaintiff, 
who  thereupon  declared  in  prohibition : 
Held  {affirming  the  judgment  of  the  Oowrt  of  Em* 
chequer),  that  cu  the  Admiralty  Court,  although  in 
some  respects  a  Superior  Oowrt,  is  one  of  limited 
jurisdiction,  and,  as  U  had  not  jurisdiction,  because 
neither  the  ship  nor  "  ihe  proceeds  thereof,"  were 
"  under  arrest,"  within  the  terms  of  24  VioL  c  10, 
8.  Id,  prohibition  would  He,  and  might  issue* 
Ebaob  from  the  Court  of  Exchequer. 

The  pleadings  and  points  of  argument  are  fiiUy 
set  out  in  the  report  of  the  case  below  {ante,  p.  226), 
where  judgment  was  given  for  the  plaintiff  on 
demurrer  to  a  declaration  in  prohibition  to  the 
Court  of  Admiralty. 

Sir  J.  B.  Karslake,  Q.C.  {0.  W.  Wood,  Q.O.  and 
Oohen  with  him)  for  the  defendants. — 2A  Yiot 
0.  10,  s.  13  Miacfcs  that  '*  Whenever  any  ship  or 
▼esse],  or  the  proceeds  thereof,  are  under  arrest  of 
the  Blgh  Court  of  Admiralty,  the  said  court  shall 
have  the  same  powers  as  ai^  conferred  upon  the 
High  Court  of  Chanoery  in  England  by  the  ninth 
part  of  the  Merchant  Shipping  Act  1854."  By 
sect.  514  of  the  last-mentioned  Act  power  is  siven 
to  the  Court  of  Chanoery  to  entertam  prooeedings 
at  the  suit  of  any  shipowner  who  has  incurred 
liability  in  respect  of  loss  of  life  or  goods,  for  the 

gurpose  of  determining  the  amount  of  such  lia- 
ility  and  for  the  distribution  of  such  amount,  with 
power  for  such  court  to  stop  all  actions  and  suita 
pending  in  any  other  court  in  relation  to  the  same 
subject-matter.  The  present  question,  as  to  the 
jurisdiction  depends  upon  the  construction  of  the 
section  first  cited.  Here  the  vessel,  bdng  lost^ 
could  not  be  "  under  arrest."  She  was,  however, 
represented,  as  it  were,  by  a  sum  paid  into  court 
instead  of  bail.  In  The  Norihwnbria  (3  Mar.  Law 
Cas.  O.  8.  316;  21  L.  T.  Bep.  N.  S.  681; 
L.  Bep.  ?  Ad.  &  Eoc.  24),  it  was  held  that, 
where  proceedings  in  rem  have  been  insti- 
tated  in  the  Court  of  Admiralty  against  s  veeeel, 
and  bail  has  been  given  for  the  vessel,  the  ooort 
has  jurisdiction  to  entertain  a  suit  instituted  by 
the  owners  of  the  vessel  for  limitation  of  liability, 
although  the  vessel  may  not  actually  have  been 
under  arrest  of  the  Court  of  Admiralty.  More- 
over the  maximum  amount  of  the  owners  liability 
was  paid  into  court  previously  to  the  injunction, 
and  that  is  surely  enough  to  give  jurisdiotioii  to 
stay  the  action.  Under  such  ciroumstanoes,  an 
order  to  stay  all  actions  was  granted  by  the  Court 
of  Admiralty  in  The  Normandy  (3  Mar.  Law  Cas. 
O.  S.  519;  23  L.  T.  Bep.  N.  S.631;  L.  Bep.3 
Ad.  &  Ecc.  152.)  [WiLLBs,  J.~I  have  had  to  con- 
sider this  matter  at  chambers,  and  there  the 
plaintiff's  counsel  contended  that  the  Admiralty 
Court  had  no  jurisdiction,  summing  up  his  argn* 
roent  thus;  "  The  ship  is  gone.  She  is  loBt»  and 
for  all  praotioal  purposes,  is  nihUi  but '  proceeds ' 
must  mean  i^ooeeds  of  something,  and  em  mhUo 
Digitized  by  Vri^^i^V  IV^ 


MARITIME  LAW  OASES. 


48» 


Ex.  Oh.] 


James  v.  The  South  Wbstekn  Railway  Company. 


[Ex.  Ch. 


nsMjU."]  The  assnmed  yalne  of  the  vessel  roAj 
be  regarded  as  the  "  proceeds  "  within  the  spirit 
of  seot.  13,  althoa  j[hy  as  the  ship  has  perished, 
no  **  proceeds  "  strictly  speaking  can  issne  from 
her.  [Brett,  J. — ^The  payment  into  ooart  in  the 
eoUiflion  snit  cannot  in  any  possible  way  be  re- 
garded as  proceeds  of  the  ship.  The  money  was 
broogfat  into  oonrt  under  the  Admiralty  Gonrt  Act 
1861,  seot.  34,  as  secaritv  in  a  cross  cause  where 
the  defendant's  ship  could  not  be  arrested  within 
the  meaning  of  that  section,  and  not  to  prevent  the 
arrest  of  the  vessel,  as  in  those  cases  where  a 
preseipe  for  a  cwoeont  warrant  is  filed,  and  the  defen- 
dant or  his  proctor  undertaken  to  give  biul  in 
any  suit  that  may  be  instituted  against  the  ship ; 
(Williams  and  Bruce's  Admiralty  Court  Practice, 
pp.  189, 197.)]  The  money  paid  in  to  procure  the 
release  of  a  ship  represents  the  ship ;  so  also  money 
piud  in  to  prevent  her  arrest.  Sect  34  of  the  Ad- 
miralty Court  Act  shows  that  the  legislature  in- 
tended to  give  jurisdiction  in  all  cases,  even 
where  the  ship  could  not  be  arrested,  and  that 
the  security  given  under  that  section  is  substituted 
for  the  money  paid  into  court  or  bail  given  to  pre- 
vent the  arrest  of  the  ship.  Although  there  must  be 
an  admission  of  liability,  as  stated  by  Wood,  Y.C. 
in  Hm  V.  Andm  (1  Kav  &  J.  267),  it  is  <<  not  indis- 
pensably requisite  tnat  the  owner  of  a  ship 
preferring  a  claim  in  the  Court  of  Admiralty  under 
this  statute,  to  limited  liability  should  beffin  by 
acknowledging  that  his  vessel  is  to  blame  v*  (per 
Dr.  Lnshington  in  The  AmaUa  (Bro  &  L.  156 ; 
1  Mar.  Law  Cas.  O.  S.  359).  The  Court  of  Admir- 
alty is  a  Superior  Court,  and  therefore  prohibition 
inU  not  lie :  {Place  v.  Potts,  5  H.  L.  Cas.  583).  A 
distinction  is  drawn  in  The  Mayor  of  London  v. 
Com  (L.  Bep.  2  H.  L.  Cas.  at  p.  259)  by  Willes,  J., 
between  the  statutes  affecting  the  Mayor's  Court 
and  the  Admiralty  Court,  he  says,  "  In  this  local 
Act  (the  Mayor^s  Court)  there  are  neither  express 
words  nor  necessary  implication  to  produce  the 
prerogative  effect  of  creating  a  Superior  Court 
....  Far  different  was  the  language  used 
in  the  public  Act  of  20  Yict.  c.  65,  to  put  the 
Admiralty  Court  on  the  footing  of  the  Superior 
Court."  [Willes,  J.— That  point  cannot  be 
maintained.  Some  spiritual  courts  are  superior, 
and  yet  prohibition  lies  to  them  if  they  exceed 
their  jurisdiction .  Bicketta  v.  Bodenham,  4  A.  & 
B.  mj] 

W.  O.  Haariaon  for  the  plaintiff.— There  could 
be  no  proceeds  of  the  ship,  which,  for  all  prac- 
tioal  purposes,  had  ceased  to  exist.  Money  de- 
pMDeited  in  court  instead  of  bail  cannot  be  con- 
sidered as  proceeds.  The  purpose  for  which  it 
was  paid  in,  was  to  enable  the  defendimts  under 
the  Admiralty  Court  Act  1861,  s.  34,  to  farther 
litigate  their  cause  of  damans,  and  hskd  no  refer- 
ence to  the  suit  for  limitation  of  liability.  [Stopped 
by  the  Court] 

Sir  J*.  B.  ZaralaA^  replied. 

WnxES,  J. — Speaking  for  myself,  and  apart 
from  judicial  duty,  I  am  sorry  the  cause  has 
arrived  at  its  present  titage,  and  that  the  plaintiff 
has  not  been  persuaded  to  allow  the  sum  which 
has  been  paid  by  the  defendants  into  the  Court  of 
Admiralty  to  be  distributed  there.  However,  a 
judge  is  bound  not  to  follow  his  own  view  as  to 
what  is  a  convenient  course.  He  must  measure 
the  rights  of  the  plaintiff  not  by  "  the  crooked 
cord  of  private  discretion,  but  by  the  golden  mete- 
wand of  the  law;"  and  the  question  is  whether  i 


the  plaintiff,  against  his  will,  is  to  be  oompelled  to 
submit  to  the  jurisdiction  of  the  court  of  Admi- 
ralty.   In  considering  it  we  must  remember  that 
it  is  for  the  defendants  to  make  out  that  there  is 
some  law  which  authorises  the  Court  of  Admiralty 
in  preventing  the  plaintiff  from  pursuing  his  ordi- 
nary remedy.    Unless  such  a  law  exists,  then,  as 
the  Admiralty  is  acting  beyond  its  jurisdiction, 
prohibition  will  go,  for  the    court  is  one  of  a 
limited  jurisdiction.    I  do  not  call  it  an  inferior 
court,  but,  treating  it  as  a  snperior  Court  with  a 
liinited  jurisdiction,  it  is  subject  to  prohibition 
though  superior  in  name ;  like  many  other  courts, 
nominally  superior  but  still  liable  to  prohibition, 
their  jurisdiction  being  limited.     The  defendants 
rely  upon  24  Yict.  c.  10,  s.  13,  giving  to  the  Court 
of  Admiralty,  under  certain  conditions,  the  same 
jurisdiction  as  to  limitation  suits  as  is  possessed  by 
the  Court  of  Chancery  under  sect.  514  of  the  Mer- 
chant Shipping  Act  1854.    This  power  of  limiting 
liability  dates  from  53  Geo.  3,  c.  159,  by  which, 
following  a  rule  which  is  very  general  abroad,  a 
shipowner  can  abandon  his  vessel,  and  onlv  be 
answerable  to  the  extent  of  the  interest  which  he 
embarked  in  the  voyage.     The  law  of  France 
upon  this  point  is  stiSed  in   Lloyd  v.  Ouibert 
(2    Mar.  Law  Cas.  O.  S.  283;    13  L.  T.   Bep. 
N.  S.  602:  L.  Bep.  1.  Q.  B.  119).     And  the  rule 
has    been   embodied  in  the  various    Merchant 
Shipping  Acts.      With    regard  to  the  mode  in 
which  the  Court  of  Chancery  exercises  its  jurisdic- 
tion, I  may  note  that  in  HiU  v.  Audua  (1  X.  &  J. 
263)  the  bill  does  not  seem  to  have  been  actually 
dismissed,  though  the  Yice-Chanoellor  seems  to 
have  been  ready  to  dismiss  it,  because  there  was 
no  admission  of  liability.      The  decision  of  the 
court,  however,  simply  was,  that  no  injunction 
ought  to  be  granted  to  restrain  the  trial  of  a  par- 
ticular* action  which  had  been  brought  ag|ainst  the 
plaintiff,  and  which  he  sought  to  restram.    And 
that  is  intelligible,  because  the  Court  of  Chancery 
would  have  had  no  ordinary  jurisdiction  to  try  the 
subject  matter  of  that  action.     But  this  is  not 
equivalent  to  dismissing  the  bill,  because  it  con- 
tained no  general  admission  of  liability.    Serious 
consequences  might  ensue  if  such  a  bill  were  dis- 
missed, simply  because,  in  the  first  instance,  there 
was  no  admission  of  liability  as  to  all  the  persons 
who  might  be  interested  in  the  matter;  seeing 
that,  except  through  the  iniiervention  of  the  Court 
of  Chancery,  there  is  no  mode  of  arriving  at  the 
amount  to  which  liability  is  to  be  limited,  and  no 
mode  of  distribution  provided.    But  whatever  may 
be  the  jurisdiction  of  the  Court  of  Chancery  is 
really  not  material  here,  because  the  defendfants 
are  bound  to  show  that  jurisdiction  existed  in  the 
Uourt  of  Admiralty.    Now  it  seems  that  in  a  col- 
lision which  occurred  between   the  defendants' 
vessel  Normandy  and  the  Ma/ry,  the  Normandy 
went  to  the  bottom,  and  for  all  useful  purposes 
ceased  to  exist.     These  proceedings  were  taken 
against  the  defendants,  which  we  must  assume  to 
be  in  personam  as  well  as  in  rem.{0')  True,  the  de- 

(a)  Some  oonfiuion  seems  to  have  existed  in  the 
learned  judge's  mind  as  to  the  distinction  between  pro- 
ceedings in  rem  and  proceedings  in  personam.  Proceed- 
ings in  rem  can  only  be  instituted  against  proper^  in 
reroeot  of  which  a  claim  has  arisen,  or  the  proceeds  of 
sucn  property  when  in  court,  and  when  such  property  or 
proceeds  can  be  made  available  to  answer  the  daim. 
In  fact  the  property  must  h4  capable  of  arrest  by  the 
officers  of  the  Admiralty  Court:  (See  ITniliams  and 
Brace's  Admiralty  Court  Practice,  p.  186).    In  the  V^l  ^ 
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todaots  are  a  oorporatioD,  bot  I  do  aot  ttop  to 
consider  whether  the  Oourt  of  Admiralty,  any 
more  than  a  conrt  of  quarter  seBBioDS,  has  juris- 
diction in  personam  in  the  case  of  a  corporation ; 
for  the  plaintiffs  in  error  submitted,  and  paid  into 
conrt  a  sum  representing  the  sum  they  would,  if 
guilty  of  negligence,  be  bound  to   pay  to   all 
persons  who  might  have  claims  against  them. 
The  sum  did  not  at   first   represent  the  entire 
amount  of  peonniary  responsibility ;  but, assuming 
that  it  did,  were  the  conditions  of  jurisdiction 
prescribed  by  24  Vict.  c.  10,  s.  13,  fulfilled  P    Was 
"  the  ship  or  the  proceeds  thereof "  under  arrest? 
The  ship  was   certainly  not  arrested.    She  was 
a  nonentity,  and  as  much  lost  as  if  she  had  been 
destroyed    by  fire,  because   she  was  so  deeply 
buried  in  the  sea  that  human  art  coold  not  ex- 
tricate her,  or,  at  all  events,  not    without   an 
expense  not  worth  incurring.  There  was  no  actual 
arrest,  therefore,  of  the  ship,  nor  was  there  any 
constructive  arrest,  as  in  the  case  of  The  North- 
wnbria  (evp.\  where  bail  was  put  in,  not,  as  I 
understand,  to  answer  a  particular  claim,  but  to 
represent  the  whole  value  of  the  ship  to  the  extent 
of  the  shipowner's  liability.    If  bail  was  of  the 
first  kindi  I  do  not  think  it  could  be  said  that  the 
ship  or  her  proceeds  were  under  at  rest.    But  with 
regard  to  the  second  kind  of  bail,  the  judge  might 
not  improperly  say  that  the  ship — not  the  pro* 
ceeds,  but  the  ship  itself—was  under  arrest ;  jast 
as  a  person  who  is  out  on  bail  is  under  arrest, 
because  he  is  delivered  to  his  bail,  as  constables, 
who  can  render  him  whenever  they  are  tired  of 
the  obligation  of  being  bis  sureties.     The  analogy 
is  not  quite  perfect,  because  the  bail  here  is  given, 
not  to  give  up  the  ship,  but  for  the  whole  sum  to 
which  the  shipowners  can,  by  any  possibility  be, 
by  any  means,  liable.    However,  I  do  not  quarrel 
with  Uie  decision  in  The  Norihwnbria  («i4p.) ;  but 
it  does  not  govern  the  present  case.     The  vessel 
cannot  be  taken,  and  the  monev  paid  into  court  is 
certainly   not  *' under  arrest, '  as  her  proceeds. 
The  money  does  not  represent  the  ship,  nor  was 
it  paid  in  to  save  the  ship  from  arrest.    Then  can 
it  in  anv  way  be  considered  as  the  "  proceeds 
thereof  ''^P   The  passages  referred  to  by  mv  brother 
Brett  from  Williams  and  Bruoe's  Admiralty  Oourt 
Practice,  pp.  189, 197,  throw  much  light  on  this 
word  "  proceeds,"  which  is  a  technical  expression, 
and  primdfaeie,  means  the  proceeds  of  the  sale  of 
the  ship  when  it  becomes  necessary  to  resort  to 
sale,  in  which  case  the  Admiralty  Oourt  holds  the 
proceeds  ss  representioff  the  ship;  and  thtLtprimd 
facie  meaning  is  strongly  confirmed  by  the  argu- 
ment in  The  Neptune  (3  Knapp,  97),  which  case 
decided  that  "  materialmen  have  no  Hen  for  sup- 
plies furnished  in  England  on  the  proceeds  re- 
maining in  the  registry  of  the  Oourt  of  Admiralty, 

seat  case  the  defesdant's  ihip  was  at  the  bottoai  of  the 
sea,  and  there  could,  thertf ore,  be  no  arrest  and  no 
proceeding  in  rem.  The  proceeding  as  against  the  defen- 
dants was  a  prooeedinir  tti  peraonam  only,  and  it  was 
snob  a  case  aa  the  present,  for  which  the  Admiralty  Conrt 
Act  1861  provided  when  it  enacted  (c>eot.  85)  tbat  the 
proceedings  might  be  either  in  rem  or  in  pertonam,  and 
(sect.  84)  that  in  case,  in  a  principal  cause,  the  ship  of 
the  defendant  has  been  arrested,  and  in  the  cross  cause 
the  ship  of  the  plaintiff  cannot  be  arrested,  and  seonrity 
haa  not  been  given  to  answer  judgment,  the  oourt  may 
snepend  jndf  mentin  the  priscxpal  cause  till  such  security 
has  been  given.  Here  the  Normandy  was  lost  and  the 
if  arv  was  arrested,  and  seonri^  was  given  in  the  oroas- 
cause  against  the  former.— Sd. 


of  a  ship  sold  under  a  decree  of  that  oourt  for 
the  payment  of  aeamen's  wages."  In  the  course 
of  thati  case  the  expression  "  proceeds  "  was  used 
SB  meaning  proceeds  arising  .from  the  sale  of 
the  ship  under  the  order  of  the  court.  In 
the  reply  this  oonstruction  was  insisted  on  hj 
counsel,  who  referred  to  BwrUm  v.  8nee  (1  Yes. 
154),  where  Lord  Hardwicke  held  that  there  was 
no  lien  for  repairs  (except  for  those  done  during^ 
the  voyage)  upon  the  body  of  the  ship,  and  "  if," 
he  says  "  the  body  of  the  ship  is  not  liable,  or 
hypothecated,  how  can  the  money  arisicor  from  the 
sale  be  effected  or  followed,  the  one  being  conse- 
quential on  the  other  P"  And  there  was  no  difiFer- 
enoe,  the  counsel  argued,  as  to  conversion,  between 
the  Ooorts  of  Admiralty  and  Chancery,  both 
holding  that  the  proceeds  of  a  thins  sold  must  be 
subject  to  the  same  equities  as  Uie  thing  itscdf 
previous  to  the  sale.  It  will  be  seen,  therefore, 
that  the  question  of  conversion  was  dealt  with. 
The  same  line  was  followed  in  the  delivery  of  the 
judgment  of  the  Judicial  Committee  where  (at  p. 
114)  the  Admiralty  judge  is  stated  to  have  rested 
his  opinion  upon  the  principle  that  when  a  ship 
has  been  arrested  and  sold  under  process  from  the 
Court  of  Admiralty,  that  court,  after  satisfying  the 
immediate  object  of  the  sale,  holds  the  baSanoe  of 
the  proceeds  in  uewmjua  habeniiumi  that  the  jus 
hdbeniee  are  to  be  asertained  according  to  the  law 
of  the  court  in  which  the  fund  is  administered ; 
that  the  law  of  the  Court  of  Admiralty  is  the  civil 
and  maritime  law— a  strange  confusion,  I  may 
observe,  as  the  ci?il  and  maritime  law  are  noton« 
ously  diverse  and  often  opposed  to  each  other— and 
that  by  that  law  the  material  men  had  a  lien  on 
the  ship  and  proceeds.  The  Judicial  Committee 
reversed  this  decision, and  established  the  principle 
already  stated.  From  this  case,  therefore,  and  the 
books,  we  find  that  the  en)ression  "ship, or  pro- 
ceeds thereof "  was  one  already  perfectly  under^ 
stood,  and  not  introduced  for  the  fint  time  into 
24  Yict.  c.  10,  s.  13.  It  means  the  ship,  or  the 
money  proceeding  from  her  sale;  and  if  there  were 
any  doubt  about  the  meaning,  when  we  find  these 
words  joined  with  the  words  "  under  arrest,"  no 
room  is  left  for  doubt.  Here  the  arrest  was  impos- 
sible, both  in  law  and  ^t ;  and  Uie  circumstances 
whidi  have  happened  were  not  contemplated  by 
the  seotion,  Several  other  points  were  nused,  bofc 
they  do  not  reouire  consideration.  To  one  or  two 
I  have  referred  as  bearing,  by  way  of  illustration, 
on  the  point  before  us.  I  express  the  oondusion  I 
have  arrived  at  with  hesitaUon,  because  it  is  to 
some  extent  inconsistent  with  the  reasons  of  the 
court  below.  But,  after  fully  considering  the 
matter,  I  think  that  the  judgment  ought  to  be 
affirmed  on  the  ground  I  have  mentioned.  I 
think  the  Court  of  Admiralty  had  no  jurisdiction, 
because  there  was  no  arrest  of  the  vessel,  and 
because  the  money  paid  into  oourt  was  in  no  sense 
the  proceeds  of  the  vesseL 
Byles,  J.— I  am  of  the  same  opinion.    The  first 

Question  is  whether  prohibition  now  lies  to  the 
lourt  of  Admiralty.  I  find  it  laid  down  in  Baoon's 
Abr.  tit  Prohibition,  that  it  formerly  lay,  and  I 
do  not  see  tbat  there  is  anything  in  the  modem 
statutes,  which  have  enlarged  the  jurisdiction  of 
the  oourt,  to  prevent  ii  still  l^ing.  The  Admiralty 
may  be,  and  probably  is,  entitled  to  the  designaticm 
of  a  "  superior  "  court,  but  still  its  jurisdiction  is 
limited;  and  the  Question  is,  whether  on  the 
I  present  occasion  tnat  jurisdiction  has  been  ex- 
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oeeded.  Now  its  ezeroise  depends  upon  wkefcher 
the  ^  ship  or  the  proceeds  thereof,"  were  under 
arrest.  Here  the  slitp  was  not  ander  arrest.  She 
was  at  the  bottom  of  the  sea.  And  the  "  proceeds 
thereof  **  mean  the  proceeds  of  the  sale  thereof,  or 
the  sam  realised  thereby.  A  sale  is  impossible. 
Upon  these  groands  I  conoar  with  my  brother 
miles,  that  the  judgment  of  the  Ck>urt  of  Ex- 
chequer ought  to  oe  affirmed. 

Blackbtten,  J. — ^I  am  of  the  same  opinion.  On 
the  first  point  I  have  nothing  to  add ;  I  can  see 
nothing  m  the  recent  statutes  as  to  the  Court  of 
Admiralty  to  take  away  our  power  of  issuing  a 
prohibition.  But  upon  the  main  question  I  will 
say  a  few  words.  The  jurisdiction  claimed  here  is 
a  particular  one,  and  depends  upon  the  conditions 
precedent  to  its  exercise  enacted  by  sect.  13  of  24 
Vict.  c.  10.  The  intention  of  the  Legislature  was 
probably  to  obyiate  the  hardship  of  a  person  whose 
ship,  or  the  proceeds  thereof,  was  under  arrest  in 
the  Admiralty  Court  being  obliged  to  go  to  the 
Court  of  Chancery  to  get  protection  from  suits 
which  had  been  or  might  be  instituted  against 
him.  No  doubt  the  Court  of  Chancery  could,  if 
they  thought  fit,  leliere  him  and  entertain  his 
suit  for  limitation  without  insisting  upon  his 
paying  money  into  court  or  giving  security.  Bat 
the  course  of  practice  was  the  contrary,  and  there- 
fore the  result  was  that  a  shipowner  might  find 
himself  with  his  ship  arrested  in  one  court,  and 
under  the  necessity  of  paying  a  sum  equal  to  its 
▼aloe  into  another.  To  obviate  this  inconyenience 
the  jurisdiction  of  the  Court  of  Chancery  was  con- 
ferrod  on  the  Court  of  Admiralty,  when  the  ship, 
or  proceeds  thereof,  are  under  arrest;  by  direct 
implication  there  is  no  jurisdiction,  except  when 
those  conditions  are  fulfilled.  Here  lam  of  opinion 
that  in  no  sense  could  the  ship  or  the  proceeds 
thereof,  be  considered  under  arrest.  The  defen- 
dants, it  appears,  had  instituted  a  principal  damage 
suit  against  the  Mary,  and  the  owners  of  the  Mcmt 
institoted  a  cross-damage  suit  against  them,  and 
by  sect.  34  of  24  Yict.  c.  10,  the  court  has  power  to 
mj  that  where  the  ship  cannot  be  arrested  the 
prmcipal  suit  shall  be  suspended  until  security  is 
giYeQ  to  insure  the  iudgment  in  the  cross-suit. 
The  caurt  exercised  this  power  in  the  present  case, 
and  the  defendant  did  give  security  by  paying 
50002.  into  court.  This  sum,  however,  is  not  the 
proceeds  of  the  ship,  but  a  collateral  sum  brought 
into  court,  not  instead  of ,  or  as  representinff  the 
vessel,  but  as  security  so  as  to  enable  the  otefen- 
daats  to  continue  to  prosecute  the  principal  suit. 
Withvegardto  The  iTorthumhria  (tup.)  I  at  first 
thouffht  it  rightljr  decided,  but  I  feel  bound  to 
say  that  Mr.  Harrison's  argument  has  shaken  my 
opinion,  and  I  have  considerable  doubt  now 
whether  the  learned  judge  arrived  at  a  correct  con- 
elusion.  I  had  thought  that  when  a  suit  was  com- 
menced money  paid  into  court  in  lieu  of  bMl  might 
well  be  regarded  as  ''proceeds."  But,  as  Mr. 
Harrison  pointed  out,  the  money  is  simply  paid  in 
by  way  of  security  to  pay  the  sum  claimed  in  the 
particular  suit.  The  difference  is  very  material. 
Because  if  the  ship  were  under  arrest,  or  the  pro- 
ceeds of  the  ship,  another  claimant  might  attach 
them,  but  he  could  not  attach  a  sum  paid  in  lieu 
of  bail  to  answer  a  particular  claim.  I  therefore 
feel  much  doubt  about  that  case,  but  I  do  not  de- 
cide the  question,  because  it  is  not  necessary  to  do 
to.  As  to  the  case  of  HiU  t.  Audu$  (siip.)*  ^  ^^1 
a  dtftoaky  in  cooonrring  with  what  the  Yioe- 


Chancellor  is  reported  to  hare  said  in  the  course 
of  his  judgment.  But  1  concur  with  my  brother 
Willes  that  the  Vice. Chancellor  did  right.  The 
bill  was  not,  as  was  supposed,  dismissed ;  but  the 
injunction  applied  for,  which  was  to  restrain  an 
action  which  could  not  have  been  brought  in  the 
Court  of  Chancery,  was  properly  refused. 

Kbatiho,  J. — 1  am  of  the  same  opinion.  Neither 
the  ship  nor  the  proceeds  thereof  were  under 
arrest.  I  remark  that  the  learned  judge  of  the 
Admiralty  Court  himself  had  doubts  as  to  his 
jurisdiction,  but  eventually,  looking  to  the 
laniruago  of  the  13th  and  34th  sections  ol 
24  Yict.  c.  10,  he  decided  that  he  had  jurisdic- 
tion. Now,  where  it  is  sought  to  give  jurisdiction 
to  a  court  of  limited  iurisdiction,  which  the  Ad- 
miralty Court— even  though  it  be,  as  it  probably  is 
in  some  senses,  a  "  superior  "  court— undoubtedly 
is,  the  words  conferring  jurisdiction  should  h% 
clear  and  unambiguous ;  and  the  words  of  the  13Dh 
section  make  juriMiction  depend  upon  the  ship,  or 
the  proceeds  thereof,  being  under  arrest.  Here 
the  ship  was  certainly  not  under  arrest,  and  I  in* 
dine  to  think  that  the  word  "proceeds  "  means 
proceeds  of  the  sale  of  the  ship.  But  I  am  not 
prepared  to  sav  that  whore  a  sale  is  possible,  if  the 
full  value  of  the  ship  is  paid  into  the  registry  in 
order  to  prevent  the  sale,  that  that  sum  would  not 
be  proceeda  But  no  sum  was  so  paid  in  here. 
What  was  done  was  the  voluntary  payment  by  the 
defendants  of  50001.  into  court  for  the  purpose  of 
enablingthem  to  continue  their  suit  against  The 
Mary,  That  amount  is  not  in  any  sense  proceeds 
of  the  ship.  I  therefore  think  the  prohibition 
should  ga 

Lush,  J.-— I  am  of  the  same  opinion.  To  give 
the  Court  of  Admiralty  jurisdiction  the  vessel 
must  be  under  arrest,  either  in  specie  or  by  its 
representative;  and  I  agree  that  in  the  present 
case  the  court  was  not  in  possesnon  of  either.  The 
words  "  proceeds  thereof,  in  sect.  10  of  24  Yiot.  c. 
10,  clearly  mean,  in  my  judgment,  "  proceeds  of 
the  sale,"  or  mon^  resmting  from  a  sale.  Here 
the  money  was  in  no  sense"  proceeds,"  because  it 
was  paid  m  under  sect.  34  voluntarily,  to  enable 
the  defendants  to  continue  their  damage  suit 
against  The  Mary,  And  it  was  because  the  ship 
NorwuMndy  could  not  be  arrested  that  the  order 
was  made  under  sect.  34  to  brio^  the  money  inte 
court  to  answer  the  judgment  m  the  cross  suit 
against  her  owners. 

Bbitt,  J.^The  question  in  this  case  assuming 
as  I  do  that  prohibition  still  lies  to  the  Court  (3 
Admiralty— is  whether,  under  the  circumstances 
alleged  on  this  record,  the  Court  of  Admiralty  had 
jurisdiction  under  24  Yict.  c.  10  s.  13,  to  entertain 
a  suit  for  limitation  of  the  defendant's  liability,  a 
suit  sooh  m  tha  Oomrt  of  Chanoery  mi^^  enter- 
tain under  the  514th  section  of  the  Merchant 
Shipping  Act  1854.  Now  the  Court  of  Admiralty 
has  no  such  original  jurisdiction ;  it  has  it  onlv  bv 
virtue  of  sect.  13  of  the  flrst-named  Act,  which 
enacts  that  "  Whenever  the  ship  or  vessel,  or  the 
proceeds  thereof  are  under  arrest  of  the  High  Court 
of  Admiralty,"  that  court  shall  have  jaiisdiotion^ 
and  I  am  of  opinion  that  this  condition  must  exist 
at  the  commencement  of  the  suit.  ''The  ship, 
or  the  proceeds  thereof,"  are  to  be  "  under  arrest," 
and  the  real  point  to  be  decided  is  what  is  the  right 
meaning  to  putuponthe  words''  proceeds  thereof." 
The  phrase,  it  must  be  remembered,  is  used  in  an 
Admiral^  Court  Act,  and  that  being  so,  wo  must  t 
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ask  whether  in  Admiralty  prooeedisKS  any  tech- 
nical Bignification  belongs  to  it.  And  it  does 
appear  to  have  a  definite  and  well^nnderstood 
meaning.  In  a  snit  m  rem  the  jarisdiotion  of  the 
oonrt  depends  on  the  possession  of  the  res,  or 
of  the  proceeds  of  the  res.  Either  the  res  or  the 
proceeds  most  be  under  arrest''  that  is  the 
proceeds  mast  be  paid  into  the  registry  of  the 
court ;  and  they  are  the  proceeds  of  the  sale  of 
the  resy  or  else  a  sum  of  monev  paid  in  to  represent 
the  proeeeds  and  to  prevent  the  sale.  Such  is  the 
statement  of  the  practice  in  Williams  and  Bruoe's 
Ad  miralty  Court  Practice,  p.  197.  The  owner  may 
enter  a  caveat  against  the  warrant  to  arrest  the 
ship,  and  for  this  purpose  must  file  a  prsaoipe 
undertaking  to  enter  an  appearance  in  any  cause 
which  may  be  instituted  against  the  property 
to  give  bail  or  or  pav  money  mto  court ;  and  the 
rules  of  practice  (Williams  and  Bruoe's  Admiralty 
Coart  Practice,  pp.  189,  197n)  give  the  form  of 
pTSBcipe,  which  in  describing  the  property  contains 
the  words,  "  Proceeds  arising  from  the  sale  of,  &o" 
thouf^h,  in  &ct,  there  was  no  sale,  and  the  money 
is  paid  in  to  preveot  a  sale.  It  would  seem,  there- 
fore,  that  in  the  word  "  proceeds "  something 
more  may  be  included  than  the  proceeds  of  an 
actual  sale,  and  it  may  be  that  where  the  re»  on 
which  the  maritime  lien  attaches  is  of  greater  value 
than  15Z.  a  ton,  which  is  now  the  maximum  of  the 
shipowner's  liability,  the  15{.  a  ton  might  be 
regarded  as  '<  nrooeeds  "  if  the  ship  was  where  she 
could  be  seized.  But  it  is  impossible  to  say  that 
this  sum  can  he  the  proceeds  of  tiie  sale,  where 
the  ship  could  not  be  seized,  or  where  as  here*  she 
had  ceased^  to  exist.  Still  less  can  the  ordinary 
bail  paid  in  in  a  damage  cause  be  regarded  as 
I' proceeds."  because  that  is  paid  in  afher  suits 
instituted  i.e.,  after  the  court  has  had  possession 
of  the  res.  Nor  can  the  bail  given  under  sect. 
34  of  24  Vict.  c.  10,  be  "  proceeds  "  in  any  sense. 
It  is  money  paid  in,  not  instead  of  the  rea,  but  "  to 
answer  judgment"  in  the  cross  cause.  With 
regard  to  the  decision  in  The  Northumhria  (awp.)  if 
the  construction  placed  apon  it  by  my  brother 
Willes  be  correct,  I  think  it  a  sound  decision.  But 
if  the  money  paid  in  there  was  only  in  lieu  of 
ordinary  bail,  then  with  great  deference  to  the 
learned  judge  of  the  Admiralty  Court,  I  must 
express  great  doubt  whether  his  ruling  can  be 
supported. 

Jtidoment  c^ffmned. 
Attorneys  for  plaintiff,  Brookshcmh  andOdUand, 
Attorneys  for  defendants,  Clarhaorh  Son,  and 
QreenweU,  for  Oromhie. 
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Bfportod  hj  F.  O.  Cbvmp.  Bmi.,  BaniftflMt.I«ir. 

OOUET  OP  QUEEN'S  BENCH,  GUILDHALL. 

Thursday,  Julg  4  1872. 

(Before  Hanitek,  J.,  and  a  Special  Jury.) 

lOMIDES  V.  PeNDEE. 

JBarrairy^Over  vahiation'^Ooneeahnent  of  mate- 
rial f<ict-'Expeetedprofits-^OorMwance  of  ship- 
owfier  in  fraud  of  the  captain^Irmocenee  of 
owner  of  goods^Evidence. 

V,,  the  owner  of  the  ship,  and  D.,  shijpped  goods  on 
a  voyage  frow  Hamburg  to  a  port  in  Asiatic 
Biussia,  The  adventure  w<m  expected  to  he  enor- 
moushfj^ofUable.    The  whole  ca/rgo  sUpped  was 


vaJIflAed  at  8000Z.,  hut  the  total  inswranoe  efeeted 
amounted  to  20,000Z.,  thejprofits  being  vaatousJy 
estimated  at  from  80  to  125  per  cent.  To  secure 
ihese  profits,  it  was  admitted  that  the  goods  had 
been  overvalued  to  the  esdent  0/  25  to  30  per  cent., 
and  there  were  heavy  insurances  of  commissions. 
Amongst  the  cargo  was  a  shipment  of  spirits  cost- 
ing  10002.,  but  valued  at  2800L  The  ship  went 
down  in  fine  weather  in  mid-ocean  without  any 
known  cause, 
D.  brought  an  action  to  recover  cowimssum,  profit 
on  charter,  and  1800L  of  the  2800Z.  insured  on 
spirits.  It  was  pleaded  that  the  loss  was  not  the 
conseqtience  of  perils  of  the  sea ;  lihat  the  conceal- 
ment of  the  over  insuranee  was  concealment  of  a 
material  fact,  and  thai  the  goods  were  shipped 
with  the  fraudulent  design  of  sinking  the  ship. 
Held,  that  an  insurance  on  profits  must  be  taJ^  to 

mean  possible  profits. 
Held,  further,  that  scuttling  a  ship  with  the  know- 
ledge of  v.,  the  shipowner,  hut  without  the  knowl 
ledge  of  D,,  the  freighter  was  barratry,  in  respect 
of  which  B,  might  recover  against  the  uMsr- 
writers, 
Excesavoe  valuation  is  almost  conckuive  evidence 

of  a  fraudfdent  intent. 
The  slips  mentioned  thai  profits  were  to  he  insured 
**  however  highihey  might  be,'*  No  further  notiee 
of  the  over  mswrance  was  given  to  the  under- 
vjriters. 
The  jury  found  thai  the  over  valaations  were  easees' 
sive  and  material,  and  were  concealed  from  the 
underwriters. 
Ajt  action  on  policies  to  recover  commission,  pro* 
fits,  and  value  of  goods  insured  on  a  voyage  from 
Hamburg  to  a  poort  on  the  coast  of  Asiatic  Biusia. 
The  real  plaintifiEs  (the  nominal  plaintiGEs  bdng 
their  brokers)  were  some  G^erman  merchants  al 
Hamburg,  who  professed  to  have  discovered  a  new 
and  extensive  market  for  European  oommodities 
in  the  ports  of  Eastern  Siberia,  and  had  for  some 
years  carried  on  commerce  there.  This  oommeroe 
until  lately  had  been  carried  on  at  a  port  called 
Nicolaiefesk,  at  the  mouth  of  the  Amoor,  and  it 
was  represented  that  enormous  profits  had  been 
realised  there,  especially  upon  spirits  and  tobaooo^ 
but  also  to  a  great  extent  upon  European  manubMS- 
tures,  woollen  goods,  and  other  articles.  It  was 
represented  that  upon  tobacco  a  profit  of  1000  per 
cent,  and  on  spirits  500  per  cent,  had  been  realised, 
and  on  general  goods  25  or  30  per  oent.  Particu- 
lar instances  were  adduced  in  evidence.  In  1886 
240  oases  of  spirits,  the  ooet  price  of  which  was 
4O0L,  had  realised  a  net  profit  of  20001.  In  1868 
some  cases  of  goods  which  cost  480Z.  realised 
13381  and  in  1870  150  cases  of  goods  which  ooet 
365L  realised  net  1339L  It  was  also  stated  by  a 
witness  that  he  had  add  cases  of  cigars  in  that 
region  at  a  profit  of  10002.  per  oent.  On  the  other 
hand,  there  was  evidence  that  these  instances  were 
exceptional,  and  that  the  average  rate  of  profit  was 
25  per  cent. ;  and  while  one  of  the  adventurers  in 
this  case  estimated  the  profits  on  spirits  at  150  per 
cent,  another  of  them  was  content  with  leas  than 
80  per  cent.  It  appears,  however,  that  the 
Bussian  Government  had  discovered  this  com* 
merce,  and  desired  to  share  in  the  profits  of  it» 
and  with  this  view  imposed  excise  and  onstoma 
duties  at  Nioolaiefesk.  Partly  in  order  to 
avoid  these  duties,  and  partly  to  obtain  a 
better  harbour,  the  trade  had.  of  late  years  drifted 
to  another  port  some  700  miles  to  the  sooth  in  a 


Digitized  by 


Goo 


gi^ 


MAEITIME  LAW  OASES. 


483 


Nisi  Pmus.] 


I0NIDB8  V.  Pehdie. 


[Nisi  Pbiub. 


b«7  oalled  Yiotoria  Bay,  opposite  the  centre  of 
Japan.  At  this  place  there  is  a  splendid  harbour, 
and  a  town  has  sprung  up  called  Wladiowstock, 
and  the  trade  there  has  been  gradually  increasing. 
As  early  as  1871  the  German  merchants  alluded  to, 
who  had  already  been  engaged  in  trade  at  Niodaie- 
fesk,  Messrs.  Diekmann  Ming  the  principal,  pro- 
posed an  adventure  to  the  new  port  of  Wladiow- 
stock, and  a  ship  belonging  to  one  of  them  (M. 
Yemicke)  was  chartered  for  the  purpose,  and 
loaded  with  a  mixed  cargo,  composed  largely  of 
spirits  and  tobacco,  but  comprising  also  a  variety 
of  woollen  and  other  manufactured  goods.  Both 
Diekmann  and  Yemicke  shipped  goods  in  the 
adventure,  the  former  chiefly  spirits,  the  other 
spirits  and  other  goods.  In  their  correspondence 
they  spoke  of  25  per  cent,  profit,  but  in  their  insu- 
rance they  valued  it  at  80  per  cent,  and  150  per 
cent.  Insurances  were  effected  upon  ship,  cargo, 
freight,  profits,  commission,  and  everything  else 
that  was  insurable,  to  the  total  amount  of  20,0002. 
Some  of  these  insurances  were  effected  at  Hamburg, 
and  some  through  brokersin  London,inoludingthose 
now  sued  upon.  The  ship  was  insured  for  4/0001.  at 
Hamburg;  the  goods  were  insured  for  nearly  13,000Z. 
in  several  polides,  some  in  Hamburg  and  some  in 
London.  Freight  was  insured  to  theamountof  llOOOZ. 
commission  was  insured  for  1500Z.,  in  more  than 
one  policy,  one  of  which  was  now  sued  upon ;  and, 
in  addition,  there  was  a  policy  for  10002.  on  safe 
arrival  of  the  vessel.  The  English  policies  were 
not  all  effected  in  the  same  office.  Instructions 
were  given  to  insure  20002.  in  the  London  and 
Provincial,  10002.  in  the  Globe,  40002.  in  the  North 
China,  and  10002.  at  Lloyd's.  This  latter  was  one 
of  those  now  sued  upon.  Out  of  the  40002.  directed 
to  be  insured  in  the  North  China,  30002.  upon 
spirits  had  been  transferred  to  Lloyd's,  and  was 
one  of  those  now  sued  upon,  leaving  10002.  still 
insnred  in  the  North  China.  The  insurances 
which  were  questioned  were  those  upon  the  goods 
and  oommisston.  It  #as  alleged  that  the  goods 
were  enormously  over-insured ;  and  that  as  most 
of  them  belonged  to  the  adventurers,  the  commis- 
sion was  for  the  most  part  either  fictitious,  or 
included  in  the  profits,  which  were  added  to  and 
included  in  the  value  of  the  goods  insured.  It 
was  admitted  on  the  part  of  the  Iplaintiffs  that 
there  had  been  a  considerable  addition  to  the 
cost  price  of  the  goods  on  account  of  the  profits, 
thtt  object  bsing,  they  said,  to  secure  the  large 

Erofits  they  expected  to  realise.  This  addition, 
owever,  on  the  whole  did  not  exceed  25  or  30 
per  cent,  and  though  it  was  admitted  that  there 
was  a  larger  addition  to  the  value  of  the 
spirits  and  tobacco,  this,  it  was  said,  was  partly 
on  account  of  the  higher  profits  and  partly 
on  account  of  duties  which  it  was  expected 
would  be  imposed,  but  which  would  not  apply 
to  goods  previously  shipped.  This  duty,  it  was 
said,  would,  at  four  roubles  on  sixteen  quarts, 
amount  upon  the  quantity  of  spirits  shipped  to 
20002.,  the  whole  of  which  would  be  bonus  to  the 
adventurers.  In  this  way  it  was  that  they  valued 
spirite  which  cost  10002.  at  28002.;  but  on  the 
other  goods  generally  the  addition  was  said  to  be 
only  25  per  cent.  The  parties  did  not  differ 
greatly  as  to  the  cost  value  of  the  goods  shipped, 
whioh  one  side  made  a  little  under,  and  the 
other  a  little  over  80002.  Adding  25  per  cent,  for 
profit,  this  would  come  to  10,0002.  The  freight 
would  bring  it  to  11,0002..  and  the  addition  for 
YoL.  L,  N.  S. 


anticipated  duties,  reckoned  as  bonus,  would  bring 
up  the  amount  to  12,0002.  above  the  amount  of  the 
insurance  on  goods.  The  captain  himself  had  a 
small  venture  of  cigars  not  over*insnred.  This 
was  the  plaintiff's  case. 

The  defendants  pleaded  that  the  goods  insured 
were  not  lost  by  perils  of  the  sea;  Uiat  they  were 
excessively  over-valued ;  that  there  was  conceal- 
ment of  the  over-insurance;  and  that  the  goods 
were  shipped  with  a  fraudulent  design  that  the 
vessel  should  be  sunk  and  lost. 

To  negative  the  alleged  over-insurance,  evidence 
was  given  that  the  merchants  sent  through  their 
brokers  their  valuations  (in  German),  and  the 
"  slip  "  or  proposal,  stated  that  the'  insurance  was 
to  be  on  profits,  however  high  they  might  be.  All 
the  policies  on  goods  were  valued.  According 
to  the  defendants,  the  alleged  additions  to  value 
on  account  of  anticipated  profits  were  grossly 
excessive,  the  profits  being  really  imaginary,  and 
the  case  as  to  the  supposed  bonus  arising 
from  remission  of  anticipated  duties  was  vision- 
ary and  illusory.  It  was  insisted  that  there 
was  an  addition,  not  of  25  per  cent.,  but  of  nearly 
SO  per  cent,  to  the  real  value  of  the  goods;  and 
as  to  the  profits  and  commission  and  freight,  it  was 
insisted  that  the  same  thing  was  insured  over  and 
over  again,  the  profits  being  added  to  the  prioe.  as 
well  as  the  freight  and  charges,  and  the  commission 
being  really  only  a  mode  of  charging  the  profit 
over  again ;  and,  finally,  it  was  said  tlubtthe  insur- 
ance of  10002.  for  "  safe  arrival "  of  the  vessel— 
already  abundantly  insured — was  in  realitv  a 
repetition  of  the  insurance.  In  these  vanons 
ways,  it  was  urged,  the  over-insurance  amounted 
to  several  thousands  of  pounds,  and  the  adven- 
turers nad  an  interest  to  that  amount  in  the 
vessel  going  down.  The  vessel  sailed,  thus  in- 
sured, in  April,  and  on  the  18th  May  went  down  in 
mid-ocean,  in  fine  weather,  without  any  apparent 
cause.  Suddenly  the  ship  began  to  leak,  and  in 
an  hour  or  two  had  eight  or  nine  feet  of  water  in 
the  hold.  The  captain  said  he  thought  he  had  felt 
a  shock,  but  no  one  else  had  felt  it,  and  he  himself 
said  he  thought  no  more  of  it,  especially  as 
he  saw  nothing  to  cause  it,  and  he  thought  it 
was  a  mere  stroke  of  the  sea.  The  sea,  how- 
ever, was  quiet,  with  only  a  "  swell,"  and  there 
was  no  apparent  cause  fbr  the  catastrophe.  How- 
ever, the  ship  rapidly  filled,  and  the  captain  came 
on  deck,  and  said  the  ship  was  sinking,  and 
ordered  out  the  boats,  and  he  and  the  crew 
escaped.  They  were  picked  up ;  he  and  some  of 
the  crew  went  to  Hamburg  and  others  to  Liver- 
pool. Those  who  came  to  London  made  no  seoret 
of  their  belief  that  the  ship  had  been  scuttled.  An 
inquiry  was  held  at  Hamburg,  but  the  captain  was 
absolved  and  the  Hamburg  insurers  paid.  The 
English  underwriters,  however,  were  not  satisfied. 
The  Globe  paid ;  but  the  North  China,  the  London 
and  Provincial,  and  the  underwriters  at  Lloyd's 
resisted,  and  evidence  was  taken  at  Hamburg 
under  a  commission,  where  the  captain  and  the 
mate  were  witnesses  for  the  plaintiffs.  Neither  of 
them,  nor  any  of  the  crew,  was  oalled  as  witness 
at  the  trial,  and  two  of  the  crew  were  oalled  as 
witnesses  for  the  underwriters.  They  disproved 
any  "  shock,"  and  nautical  evidence  was  given  to 
show  that  any  blow  which  could  have  caused  a 
serious  leak  must  have  given  such  a  shock  to  the 
vessel  as  must  have  nukie  all  its  timbers  qoivMr 
and  knocked  every  one  down.  (^  r^r^r^]r> 
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Sir  J.  Kwrelahe,  Q.O.,  Butt,  Q.O.,  and  F.  M. 
White  were  for  thejblaintiffs.* 

H.  James,  Q.C.,  Watkin  WilUams,  and  Lanyan 
for  the  defendetnts. 

Hannbn,  J.,  gammed  fap  the  case  to  the  jury. 
He  observed  that,  notwithstandiog  the  length  to 
which  the  case  had  ruD,  he  thought  their  verdict 
would  turn  upon  certain  broad  points  on  which 
the  facts  were  not  materially  dispated.  The 
questions  for  their  decision  were:  —  First, 
whether  the  valuations,  were  excessive,  especially 
as  to  profits  P  secondly,  whether,  if  so,  they  were 
fraudulent  P  thirdljr,  was  it  material  for  the  under- 
writers to  know  if  the  valuations  were  exces- 
sive P  fourthly,  were  they  concealed  from  the 
underwriters  P  fifthly,  was  the  vessel  lost 
through  the  "perils  of  the  seas"  insured 
against  P  sixthly,  was  it  intended  by  the  as- 
sured that  the  vessel  should  be  lost  P  As  to  the 
question  whether  the  goods  were  excessively  over- 
"valued,  no  doubt  in  **  valued  policies,"  in  which 
the  value  of  the  goods  was  stated,  it  was  to  be 
taken  generally  that  disputes  as  to  the  value  were 
precluded.  But  this  was  a  Question  mainly  as  to 
expected  profits,  as  on  both  sides  the  cost  value  was 
agreed  at  about  80002.  Now  as  to  the  profits,  the 
question  was  whether  the  estimate  was  above 
what  could  be  reasonably  contemplated  under 
the  circumstances.  It  was  not  because  the 
estimate  was  high  that  therefore  it  was  excessive, 
provided  it  was  not  beyond  what  might  not 
unreasonably  be  expected ;  but  there  was  a  limit, 
«nd  it  was  Uot  because  Whittington  got  lOOOl.  for 
a  cat  that  therefore  a  cat  could  l:^  insured  for  lOOOZ. 
Here  ii  was  spirits  which  were  insured,  and  in- 
stances had  been  given  in  evidence  of  enormous 
profits  realised  on  spirits — as  much  as  170  per  cent. 
-jBut,  on  the  other  hand,  it  was  said  that  these 
instances  were  exceptional,  and  other  parties  had 
insured  spirits  to  the  very  same  place,  at  a  profit 
of  25  per  cent.  As  to  this  the  jury  must  judge  and 
decide  in  their  own  minds  whether  the  assured 
could  reasonably  have  expected  such  a  profit  as 
would  justify  an  insurance  of  spirits  which  cost 
less  than  1(K)0Z.  for  28001.  As  to  commission,  a 
man  could  hardly  earn  commission  on  his  own 
goods,  and  to  a  great  extent  these  goods  were  Diek- 
mann's  own,  though  he  was  to  receive  commission 
on  the  goods  of  others.  As  to  the  ship  it  must  be 
admitted  by  the  underiniters  that  there  was  no 
excess  of  valuation,  and  the  insurance  was  for  the 
real  value.  The  ship  belonged  to  another  merchant, 
Yemicke,  who  had  valued  his  profits  at  79  per 
cent,  including  spirits.  And  it  was  a  remarkable 
fisct  that'  while  one  of  the  supposed  partners  in 
the  fraud  rated  his  profits  on  spirits  at  150  to  160 
per  cent.,  another  of  them  was  satisfied  with  less 
than  80 — that  is,  with  abou  t  half  the  amount  claimed 
by  the  other.  This  was  accountedfor  by  the  plaintiff 
Diekmann  in  this  way— that  he  had  been  to  Bast 
Siberia,  and  knew  the  market  better  than  his  oo- 
adventnrer.  And  if  so,  then  it  went  to  negative 
the  concert  which  was  presapposed  in  a  case  of 
conspiracy  On  the  other  hand,  it  must  not  be 
lost  sight  of  that  these  parties  had,  in  their  cor- 
respondence, spoke  of  valuing  their  profits  only  at 
25  per  cent.  On  the  whole,  was  the  valuation  so 
excessive  that  it  could  not  be  deemed  to  have  been 
reasonable  P  If  so,  was  it  frandulentP  If  ttere- 
was  a  dear  case  of  excessive  valuation,  it  was 
difficult  to  conceive  how  it  could  be  otherwise  than 
fraudulent.  Even  if  not  fraudulent,  was  it  material 


that  the  underwriters  should  know  6f  it  P  As  to 
this,  assuming  the  valuation  to  be  excessive,  the 
assured  was  u>r  som^  reason  so  certain  that  there 
would  be  a  loss  as  to  be  content  to  pay  an  excessive 
premium ;  and  was  it  not  material  that  ]the  under- 
writer should  know  of  it  P  If  so,  had  it  been  con- 
cealed P  As  to  this  the  merchants,  through  their 
brokers,  had  certain! v  laid  before  the  underwriters 
their  veduations,  and  the  slip  or  proposal  for  the 
policy  [stated  that  the  insurance  was  to  be  on 
profits,  "  however  high  they  mav  b6."  Still  this 
meant  possible  profits,  not  such  as  were  impos- 
sible, or  could  not  reasonably  be  expected.  Next, 
was  the  vessel  lost  through  ''the  perils  of 
the  seas"  insured  against P  As  to  this  the 
facts  were  that  the  vessel,  a  good  stoat 
ship,  went  down  suddenly  in  fine  weather,  in 
mia* ocean,  without  any  known  cause.  And  on  the 
other  hand,  there  was  the  opportunity  and  there 
were  the  means  of  scuttling  the  ship.  The  captain 
had  access  to  the  hold  from  his  cabin,  and  he  had, 
with  other  tools,  an  auger,  by  which  he  could  have 
made  holes  in  the  sides  of  the  vessel,  and  he  was 
in  his  cabin  at  the  time  when  the  ship  began  to  fill. 
Then  there  was  the  conduct  of  the  captain.  He 
had,  he  said,  felt  the  shock  so  slight  that  he  took 
no  notice  of  it,  and  no  one  else  on  board  felt  it, 
and  it  was  suMested  that  this  was  the  cause  of 
the  disaster.  I^autical  men  had  given  evidenoe 
to  show  that  it  could  not  have  been  so,  and 
though  a  floating  wreck  mieht  perhaps  have 
caus^  such  damage  as  might  sink  a  ship,  it 
was  difficult  to  understand  how  this  could  be,  and 
yet  the  shock  be  so  slight  as  scarcely  to  be  felt. 
And  if  so,  then  there  was  nothing  to  account  for 
the  vessel  going  down  as  it  did.  indeed,  the  men 
all  denied  that  there  had  been  any  shock  at  all,  and 
though  the  crew  had  been  separated  they  concurred 
in  this  denial.  There  was  certainly  an  absence  of 
evidence  of  motive  in  the  captain  to  scuttle  the 
vessel,  and  he  had  been  relieved  from  the  imputa- 
tion i^ter  an  investigation  at  Hamburg.  That, 
however,  was  a  criminal  charge  against  him,  and 
a  criminal  charge  required  full  proof;  whereas 
here  the  onue  was  on  the  plaintiffs  to  satisfy  the 
jury  that  the  vessel  was  lost  by  the  "  perils  of  tho 
seas."  If  that  was  not  made  out  to  their  satisfaction 
then  they  must  consider  whether  the  captain 
scuttled  the  ship.  And  if  he  did,  then  they  must 
consider  whether  it  was  done  with  the  knowledge 
and  privity  of  the  real  plaintiffs — that  is,  they 
knowing  beforehand  that  he  was  to  do  it.  ^  For  if 
he  had  done  it  of  his  own  head,  or  at  the  instiga- 
tion of  Yemicke,  the  shipowner,  but  without  the 
knowledge  of  the  real  plaintiff,  Diekmann,  then  it 
would  be  barratry— that  is,  a  loss  caused  by  the 
misconduct  of  the  crew  or  the  captain,  and  that 
would  he  a  loss  covered  by  the  policy,  for  a  policy 
of  insurance  included  a  loss  by  barratry.  He.left 
to  the  jury  the  questions  above  stated,  and  thej  at 
once  retired  to  consider  their  verdict. 

Wathin  WiUiams  objected  that  the  latter  part  of 
the  direction  as  to  barratry  was  erroneous,  as  it 
was  laid  down  that  if  the  captain  sunk  the  ship  at 
the  instigation  of  Yemicke,  the  shipowner,  with- 
out the  knowledge  of  Diekmann,  it  would  be 
barratxpr*  He  submitted  that  barratry  must 
be  a  crime  against  the  employer,  the  owner  of  the 
ship. 

Hakkbn,  J.,  said  be  adhered  to  his  ruling^,  in- 
tending to  lay  down  that  a  loss  might  be  barratry 
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as  regarded  one  party  which  was  not  so  as  to 
another  (a). 

The  jury  fonnd  that  the  Talnations  for  the 
insnranoea  were  ezoessive,  and  that,  though  they 
oonid  not  say  whether  the  Talnations  weremadn- 
lent,  they  were  of  opinion  Uiat  they  were  material, 
and  were  concealed.  They  farther  fonnd  that  the 
▼easel  was  not  lost  by  the  perils  of  the  seas,  bnt 
they  oonld  not  say  whether  or  not  it  was  intended 
by  the  assured  that  it  should  be  lost. 

Verdietfor'  the  drfendcmta. 

Attorneys  for  the  plaintiffs,  HiUyeraxtdFenwich. 

Attorneys  for  defendants,  Thomas  and  HoUanu. 


COUBT  OF  COnOV  FLSA8. 

Beportad  by  H,  H.  Hoozive  and  H,  F.  Poourr,  Eacin., 
BuTistera-at-Law. 

Nov.  9  and  12, 1872. 

Lbbbatt  and  another  v.  Genbral  Steam 
Navigation  Oohfant. 

Bill  of  lading'-Consintction-^" Lin^n  goods  "— 
**  VaUis,  weightf  and  contents  unknown " — 
EatoppeL 

Where  a  hill  cf  lading  described  the  goods  shipped 
as  **  Thirteen  packages  hooks,  vfoodwork,  whale' 
hones,  Dutch  clocks,  shoes,  and  linen  goods,'*  and 
was  also  stamped  hy  the  master  with  the  words, 
'*  value,  weight,  and  contents  unknown : ". 

Held,  thai  the  proper  construction  of  the  contract 
was,  thai  the  shipowners  contracted  to  carry  what' 
ever  goods  were  contained  in  the  packages,  and 
that  they  were  therefore  hound  to  carry  silk  stuffs 
contained  in  one  of  the  packages,  there  hevng  no 
evidence  of  wilful  or  fraudultnt  misstatement  on 
{he  part  cf  the  shippers. 

Held,  also,  that,  although  the  freight  charged  for 
linen  goods  was  lower  than  that  for  silk  stuffs,  the 
shippers  were  not  estopped  from  proving  the 
delivery  of  silk  stuffs  to  the  shipowners. 

This  was  an  action  brought  in  the  Mayor's  Court 

to  recover  damages  for  the  non*delivery  of  two 

(a)  Thia  ia  a  reanaoitatioii  of  the  qaeation  whether, 
BotwithatandiDg  the  faot  of  barratry  beinar  oommitted 
with  ihe  knowledge  and  consent  of  the  ehfpowner,  the 
freiffhter  mav  reoover  against  the  nndenrriters.  We  oer- 
taiiuy  thought  it  firmly  settled  that  tiiere  oansot  be 
bamtry  exoept  as  against  the  owner  of  the  ship,  and  a 
charterer  oaanot  reooTer  nnleas  he  is  owner  pro  hoe  vice. 
In  Nutt  T.  Bourdieu  (1  Term  Rep.  328),  Lord  Mansfield 
said :  "  The  point  to  be  considered  is,  whether  barratry 
eaa  be  oommitted  against  any  bnt  the  owners  c^  the  ship  P 
It  ia  clear,  bejond  oonfoadiction,  that  it  cannot."  T^e 
leaaoo  he  gaye  was  this :  "  Barratry  is  aomething  oon- 
ttmrj  to  the  duty  of  the  master  and  mariners,  the  very 
terma  of  which  imply  that  it  mnst  be  in  tiie  relation  In 
which  they  stand  to  the  owner  of  the  ship.  An  owner 
oaanoi  commit  barratir ;  he  may  make  himself  liable  by 
kla  frandnlent  oondnct  to  the  owner  of  the  goods,  bat 
not  as  for  barratry  "— *'not  as  for  barratry,"  meaning,  of 
ooorae,  for  the  purpose  of  giving  the  owner  of  goods  a 
riirht  to  reoover  in  respect  of  it  as  against  the  under 
writam.  Fhillq>s  (Insurance  s.  1079)  notioes  the  case  of 
the  charterer  naTigating  the  ship  at  his  own  risk,  and 
hariiig  the  appointment  of  the  master,  who  deviated  with 
the  pnvity  of  the  owner,  but  without  the  knowl#dge  of 
tbm  charterer.  That  was  held  barratry,  to  use  Mr. 
Philltps's  words,  ^' In  ittspeot  of  othetvthan  the  owner : " 
Imt  it  must  not  be  taken  as  eirtending  beyond  the 
charterer,  ior  Darwin.  iHio  was  recovered  la  VMsio  y. 
Wheeler  (1  Cowp.  148)— the  case  referred  to— was  found 
1^  the  jury  to  be  owner  pro  hac  vice.  Unless,  therefore, 
in  the  aboye  case,  Diekmann  can  b0  said  to  have  been 
owner  pro  hoe  vice,  'the  ruUng  of  'the  learnt  judge  ia 
rieariy  wrong :  {QtamrnaTl  Breeds  2  Str.  1173.)— F.0. 0. 


pieces  of  silk  breadstuff  delivered  to  the  defen- 
dants to  be  carried  by  them  as  carrien  fhnn  Bou- 
lome  to  London. 

The  first  count  of  the  deolaration  stated  "  that 
in  consideration  that  the  plaintiffs  would  deliver  to 
the  defendants  as  and  heim^  carriers  of  goods  for 
hire  certain  goods,  to  wit,  silk  broadstuffs,  to  be 
by  the  defendants  carried  fh>m  Bologne  to  Lon- 
don, and  there  delivered  according  to  the  directions 
of  the  plaintiffs,  certain  perils  and  casualties  only 
excepted  for,  freight  to  be  paid  by  the  plaintiffs  to 
the  defendants  in  that  behalf,  the  defendants  within 
the  jurisdiction  of  this  court  promised  the  plaintiffs 
to  carry  the  said  goods  from  Boulogne  to  London 
aforesaid,  and  there  deliver  the  same  aooording  to 
the  directions  of  the  pluntiff s  in  that  behalf,  exoept 
as  aforesaid,  and  the  plaintiffs  within  the  jurisdic- 
tion aforesaid,  delivered  the  said  {^[oods  to  the 
defendants,  and  the  defendants  received  the  same 
for  the  purpose  and  on  the  terms  aforesaid,  and  the 
plaintiffs  directed  the  defendants  to  deliver  the 
said  goods  at  a  certain  place  in  London  aforesaid, 
and  the  defendants  were  not  prevented  from  de- 
livering the  said  goods  by  any  of  the  perils  and 
casualties  so  excepted,  and  all  conditions  were 
fulfilled,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  the  plaintiffs  to  have 
the  said  goods  delivered  by  the  defendants,  yet 
the  defendants  did  not  deliver  the  said  goods  to 
the  plaintiffs  as  aforesaid,  but  a  portion  thereof 
only,  and  the  residue  of  the  said  goods  was  by 
default  of  the  defendants  wholly  lost  to  the 
plaintiffs." 

The  second  count  stated  **  that  in  consideration 
that  the  plaintiffs  delivered  to  the  defnudants  cer- 
tain goods  to  be  safely  kept  and  taken  care  of  by 
the  defendants,  and  to  be  redelivered  by  the  de- 
fendants to  the  plaintiffs  on  request  for  reward  to 
the  defendants,  the  defendants  within  the  juris- 
diction aforesaid  promised  the  plaintiffs  to  safely 
keep  and  take  care  of  the  said  goods,  and  to  rede- 
liver the  same  to  the  plaintiffs  on  request,  and 
afterwards  the  plaintiffs  re<)uested  the  defendants 
to  redeliver  to  them  the  said  goods,  and  a  reason- 
able time  for  the  redelivery  thereof  elapsed  after 
such  reauest,  yet  the  defendants  did  not  redeliver 
the  saia  gooas  to  the  plaintiffs,  but  a  portion 
thereof  only,  whereby  the  residue  of  the  saia  goods 
was  and  is  lost  to  the  plaintiffs.  To  the  plaintiflli, 
damage  of  18L  lis.  Id.,  and  therefore  they  bring 
suit,"  Ac.: 

The  pleas  were :  first,  that  they  did  not  promise 
as  alleged ;  secondly,  that  they  deny  the  alleged 
breaches;  thirdly,  that  the  plaintiff  did  not 
deliver  the  said  goods  for  the  purpose  and  on  the 
terms  alleged ;  fourthly,  that  the  alleged  agree- 
ments were  made  subject  to  the  terms  and  oon- 
ditions,  amongst  others,  that  packages  containing 
silk  should  be  specially  notified  to  the  master 
of  the  defendants'  vessels,  and,  further,  that 
a  declaration  of  separate  marks  and  numbers, 
and  weights  of  each  package  should  be  left 
at  the  office  of  the  defendants  before  delivery  on 
boMrd  the  defendants'  vessel,  and  that  in  default 
of  the  observance  by  the  plaintiffs  of  the  aforesaid 
terms,  or  any  of  them,  the  defendttits  should  not 
be  liable  for  any  loss  or  damage  to  any  such  pack- 
ages, and  the  defendants  say  wat  the  plaintiffs  did 
not  observe  the  said  terms,  but  wholly  fittled  so 
to  do. 

Beplioations — first,  issue;  seoondly,  to  the  4th 

plea:  That  the  said  goods   in   the  deolaratioarvT^ 
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mentioned  were  not  nor  did  they  consist  of  pack- 
ages containing  silk,  nor  were  they  silk  within 
the  meaning  of  the  said  terms  and  conditions 
therein  mentioned,  or  any  o^  them. 
The  following  were  the  particulars  of  demand : 
To  two  pieces  of  silk  broadstidft  deliTared  to  the  defen- 
dants on  board  their  steamer  Cologne,  on  the  25th  Oct. 
1871»  hi  a  CMC  marked  C,  and  numbered  1146,  and  S.  N. 
274,  for  carriage  to,  and  warehonting  at  London,  bat 
which  said  pieces  of  silk  brosdstoffs  defendants  hare 
failed,  neglected,  and  refosed  to  re-deliyer  to  pltintiifs, 
181.  lU.  Id.    AboTC  are  the  said  particulars. 
Dated,  27th  March  1872. 

It  was  proved  at  the  trial  in  the  Mayor's  Gonrt 
that  the  case  cotitaiQing  the  silk  broadstnffs  was 
sent  from  the  plaintiffs'  Paris  huase  to  Boalogne 
railway  station,  where  it  arrived  on  the  morning  of 
the  25th  Jane  1871.  It  was  weighed  at  the  railway 
station,  and  carted  thence  down  to  the  qnay,  and 
afterwards  pat  on  board  the  defendants'  steamship 
Cologne  at  4  or  5  o'clock  p.m.  The  case  was 
marked  at  Boalogne  L.  1146.  A  bill  of  lading  of 
which  the  following  is  a  copy  was  signed  by  the 
master  of  the  Ooloane. 

Shipped  in  good  order,  and  well  conditioned,  by  Lebeaa 
and  Co.,  as  agents  in  and  upon  the  good  steamship  or 
vessel  called  the  Cologne,  whereof  is  master  for  this 
present  voyage  Freeman,  and  now  riding  at  anchor  in 
the  port  of  Bonlogae,  and  boond  for  London. 

L.  C.  4941  or  H.C.  4668 
„     4014  torn 

„     4930-4968-70-4e98  in  bad  condition,  broken. 
„     1158  or  1156 

18  packages 
Being  marked  and  numbered  as  on  the  other  side,  and 
which  are  to  be  delivered  in  the  Uke  ffood  order,  and  well, 
conditioned,  at  the  aforesaid  port  of  London,  the  act  of 
God,  the  Qneen's  enemies,  fire,  machinery,  boilers,  steam, 
and  idl  and  eveiv  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and 
Idnd  soever,  excepted,  nnto  Messrs.  Lebeaa,  and  Co. ,  or  to 
their  assigns.  Freight  paid  in  Boulogne,  with  priaiage 
and  avenwe  aocnstomed.  In  witness  whsNof  the  master 
of  the  said  vessel  hath  affirmed  to  three  bills  of  lading, 
all  of  this  tenor  and  date,  one  of  which  bills  being  accom* 
plished,  the  others  to  stand  void.  Dated  in  Bonlogne- 
snr-Mer,  25th  Oct.  1871.— H.  FaraifAN. 

The  goods  to  be  taken  oat  within  six  hoars  after  arrival, 
or  the  same  will  be  transshipped  into  lighters  and  ware- 
hoosed  or  landed  on  the  qoay,  all  at  the  consignee's  ride 
and  expense. 

Ship  not  accoontable  for  leakage  or  breakage,  deteriora. 
tion  in  value,  or  from  the  wrong  delivery  of  goods  caused 
by  error  or  insufficiency  in  marks  or  numbm. 

Value,  weight,  and  contents  unknown. 

Consignees  are  to  consider  as  null  and  void  any  men- 
tion added  to  the  bill  of  lading,  stating  that  the  goods 
have  been  shipped,  wet.  damaged,  or  in  any  bad  condi- 
tion, unless  approved  of  by  Lebeau  and  Co. 

(£ndorsement.)  L.  C.  1139  to  1146,  thirteen  packages, 
books,  woodwork,  whalebone,  Dutch  docks,  shoes,  and 
linen  goods. 

The  words  "valae,  weight,  and  contents  un- 
known "  were  stamped  on  the  bill  of  lading  by  the 
master,  at  the  time  the  goods  were  reoeived by  him. 
On  the  arrival  of  the  ship  in  London  the  case  was 
warehoased  in  a  part  of  defendants'  warehonse 
nsnally  set  apart  for  goods  consigned  to  the  plain* 
tiff,  and  on  its  being  opened  by  the  plaintiffs  it  was 
found  that  two  pieces  of  silk  staff  were  missing. 
It  was  proved  that  the  freight  charged  for  silk  was 
mnch  heavier  than  that  for  linen  goods.  The  jnrv 
foand  as  a  fact  that  the  description"  linen  goods  ^' 
on  the  face  of  the  bill  of  lading  was  a  misstatement, 
bat  that  the  misdescription  was  inadvertent  and 
not  wilfhlly  made  in  oraer  that  the  goods  might  be 
sarried  at  a  lower  rate.  They  foand  a  verdict  ibr 
ihe  plaintiff  for  18Z. 

A  rale  having  been  obtained  on  the  motion  of 


Mr.  Finlay  to  set  aside  the  verdict  for  the  plaantEfT 
and  enter  anonsait,  on  the  groand  that  there  was 
no  evidence  to  go  to  the  jai7  of  the  contract  aet 
oat  in  the  deolaratioa  and  in  the  partionlarst  and 
also  on  the  groand  that  the  plaintiffs  were  estopped 
from  proving  the  delivery  of  goods  other  than 
linen  goods  to  the  defendants. 

Field,  Q.G.,  and  Waddy,  showed  caose.— They 
contended  that  the  words  "linen  goods "amoanted 
to  a  representation  onl^,  and  not  a  warranty^  and 
(the  jary  having  negatived  the  evidence  of  naad) 
did  not  avoid  the  contraot.  Moreover  these  words 
were  overridden  by  the  words  "  valne,  weight,  and 
contents  anknown,"  stamped  by  the  defendants  on 
the  bill  of  lading,  and  the  effect  was  that  the  de« 
fendant  had  contracted  to  deliver  the  goods  con* 
tained  in  the  package  whatever  they  were.  They 
cited  JM«dl  V.  BcUh{L'  Bep.  2  Ex.  270).  If  this 
were  the  trae  constraction  of  the  contract,  there 
coald  be  no  estoppel. 

Tcdfourd  Salter  and  Finlay  in  sapport  of  the 
rale. — ^There  was  no  contract  hj  the  defendants  to 
carry  silk  broadstaffs.  The  misstatement  in  the 
bill  of  lading  amoants  to  legal  f  raad,  which  does 
not  necessarily  imply  moral  fraad :  {PolhiU  ▼. 
Walter,  3  B.  <&  Ad.  122).  The  defendants  having 
l)een  deceived  by  it,  are  not  responsible  for  ihe 
loss. 

Kent's  Commentaries,  p.  604 ; 

Story  on  Bailments,  p.  567 ; 

Angell  on  Carriers,  §  262,  264 ; 

BaUon  v.  Donovan,  4  B.  &  Ad.  21 ; 

M'Canee  t.  London  and  North  Wettem  Railway  Cotm» 
pawy,  .7  H.  &  N.  477. 
By  having  the  bill  of  lading  proffered  to  them, 
the  defendants  were  pat  off  making  any  inqairyaa 
to  what  were  the  coatents  of  the  package.  The 
only  qnestion  that  the  defendants  coald  have  asked 
was  whether  the  statement  contained  in  the  bill  of 
lading  was  correct.  There  being  then  no  contraot 
to  carry  silk  staffs  the  defendants  were  merely 
involnntary  bailees.  They  cannot  be  held  liable 
for  the  valae  of  goods  the  freight  for  whiob  was 
maoh  higher  than  that  charged  for  linen  goods, 
and  the  loss  of  which  woald  entail  npon  them  a 
larger  payment. 

BatsonY,  Donovan,  judgment  of  Holrcyd,  J.,  at  p.  37 ; 

Ryley  v.  Home,  5  Bing.  217  (judgment  of  Best,  J.) ; 

TUehhome  ▼.  White,  1  Str.  144 ; 

HUey  Y.  Morrie.  Carthew,  485. 
The  words  "  weight,  valae,  and  contents  nnknown,** 
majr  be  read  so  as  to  be  consistent  with  the  de- 
scription *'  linen  goods  "  as  meaning  linen  goods — 
valae,  weight,  and  description  anknown."  The 
trae  qaestion  is,  what  was  the  effect  of  there- 
presentation  on  the  carrier  P 

Belfast  and  Ballymena  Baitway  Company  v.  Xayt, 
9  H.  of  L.  556 ; 

Worker  v.  Jackeon,  10  M.  and  W.  161. 
Secondly,  on  the  point  of  estoppel.  By  re(>re» 
senting  that  the  goods  were  linen,  the  plaintiffs 
indaoed  the  defendants  to  alter  their  position 
and  incur  risk.  If  the  freight  had  been  paid  as 
for  silk  the  defendants  woald  have  had  a  larger 
sam  in  hand  to  meet  their  liabilities : 

Foster  v.  Colby  8  H.  AN.  705 ; 

Howard  y.  Tudcer,!  B  A  Ad.  712 : 

HoUieterT.Nowlen,  19  Wend, 294; 

PhiUipev  Erie,  8  Piok.  182. 
BoviLL,  G.  J.— In  this  case  the  jory  have  ne^ga- 
tived  the  existence  of  any  fraad  or  miaoondaot  on 
the  part  of  the  defendants,  with  reference  to  the 
description  and  natare  of  the  goods,  and  we  are 
pnx>lnded  from  l^fte^  ^v3?5lg?L*^  **»• 
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proper  amonnt  of  damages*  The  only  qaestion 
before  as  is  whether  the  learned  jndge  at  the  trial 
was  bonnd  to  direot  the  jury  in  favonr  of  the 
plaintiffs.  The  contract  declared  npon  is  contained 
in  the  bill  of  lading,  and  npon  that  it  mnst  be 
taken  that  the  plaintiffs  represented  to  the  defen- 
dants that  the  package  in  question  contained 
linen  goods,  but  that  the  defendants  refused  to 
contract  npon  the  footing  absolutely  that  it  con- 
tMned  linen  goods,  and  declined  to  assent  that  the 
goods  were  of  the  description  mentioned  by  the 
ahipfiers.  The  effect  of  this  state  of  things  is, 
that  it  was  no  part  of  the  contract  that  the  case 
contained  linen  goods,  and  I  am  of  opinion  thai 
the  defendants  were  not  bound  to  deliver  linen 
goods  to  the  plaintiffs.  They  expressly  repudiate 
any  contract  as  to  the  nature  or  contents  of  the 
package.  The  memorandum,  "  value,  weight,  and 
contents  unknown,"  was  to  prevent  their  being 
liable,  inasmuch  as  they  had  not  in  fiftct  ascer- 
tained, and  did  not  assent  that  the  contents  were 
linen  goods.  This  was  the  view  taken  by  the 
learned  judges  of  the  Court  of  Exchequer  in  Jeaael 
T.  Baih  (L.  Sep.  2  Ex.  267.)  Now,  this  bein^  the 
contract,  it  lies  upon  the  defendants  to  get  nd  of 
it,  and  how  do  tibey  attempt  to  do  so  P  Simply 
by  aU^;ing  the  statement  made  to  them  that  the 
goods  were  linen.  But  that  was  a  mere  declara- 
tion which  appears  to  have  been  made  innocently, 
inadvertently,  and  without  fraud.  If  there  had 
been  a  fraudulent  misstatement   made  by    the 

Elaintiff  in  order  to  induce  them  to  carry  at  a 
>wer  rate  of  freight,  then  the  case  would  fall 
within  the  doctrine  of  M'Oanee  v.  London  cmd 
Narih'Wettem  BaUwa^  Company  (7  H.  &N.  477), 
and  similar  cases  referred  to  by  Mr.  Finlay  and 
by  Mr.  Salter  in  his  able  argument.  But 
in  the  present  case  hand  has  been  negatived 
by  the  finding  of  the  jury,  and  the  contract 
tnerefSore  remains  valid,  and  it  having  been 
broken  the  plaintiff  has  a  right  of  action.  I  do 
not  say  that  looking  at  the  evidence  which  has 
been  brought  before  us,  I  am  satisfied  that  the 
verdiot  might  not  with  propriety  have  been  de- 
livered the  other  way,  but  that  is  a  matter  not 
before  us.  With  reg^ird  to  the  argument  of  hard- 
ahip  to  the  defendants,  there  is  a  simple  mode  by 
which  persons  in  their  position  may  protect  them- 
Behree.  They  may  require  that  the  bill  of  lading 
shall  oontain  not  merely  a  representation,  but  a 
warranty  of  the  nature  and  quality  of  the  goods, 
and  they  may  insert  stringent  conditions  requiring 
positively  a  statement  of  the  value  and  declaration 
of  the  contents.  Most  of  the  cases  on  the  subject 
have  turned  on  the  ground  of  frand.  With  regud 
to  estoppel,  if  the  view  I  have  taken  be  correct,  I 
•ee  no  ground  upon  which  it  can  be  argued  that 
there  was  here  an  estoppel.  The  parties  did  not 
agree  on  the  footing  that  the  packa^  contained 
linen  goods  only,  but  that  they  might  contain 
other  goods.  The  proper  mode  would  have  been 
lor  the  defendants  to  contend  for  a  reduction  of 
damages,  but  that  question  is  not  open  to  os  now. 
In  my  opinion  the  defendants  have  ftuled  to  show 
that  they  are  absolved  from  their  ccmtract  to 
oany. 

Bbxtt,  J.— In  this  case  the  plaintiffs,  actmg  as 
forwarding  a|;ents  for  other  persons,  ship  as 
shippers  certain  goods  for  carriage  by  the  defen* 
dants.  The  shippers  in  the  bill  of  lading  repre- 
aent  the  goods  as  linen  goods,  whereas  in  fact 
they  were  silk  broadstnffs.    At  the  time  that  the 


plaintiffs  so  shipped  the  goods  and  presented  the 
bill  of  lading,  they  did  not  know  to  the  contrary, 
for  the  jury  have  found  that  the  misrepresen- 
tation was  innocent.  And  the  defendants  did 
not  sign  the  bill  of  lading  as  presented  to  them, 
but  stamped  it  with  the  words  "value,  weight, 
and  contents  unknown."  There  was  evidence  that 
the  goods  were  stolen,  but  no  evidence  of  positive 
negligence  on  the  part  ef  the  defendants  or  their 
servants,  except  the  fact  that  the  goods  were  not 
delivered.  The  action  is  brought  by  the  plaintiffs, 
chari^ng  the  defendants  on  the  ground  of  their 
liability  as  carriers,  and  not  on  the  ground  of  negli- 
gence, and  the  question  is  whether  there  was  any 
evidence  to  go  to  the  jury  that  the  defendants  had 
undertaken  to  be  liable,  as  carriers,  in  respect  of 
the  silk  broadstnffs.  Now,  this  is  an  action  be- 
tween shippers  and  shipowners,  and  if  the  bill  of 
lading  had  not  been  stamped  with  the  words, 
"value,  weight,  and  contents  unknown,"  there 
would  have  been  the  &ct  that  the  goods  were 
carried  by  persons  who  assumed  to  carry  as 
carriers,  yet  I  incline  to  thiuk  that  as  between 
shippers  and  shipowners  that  misrepresentation 
could  make  only  a  primd  facie  case  for  the 
defendants,  and  that  the  mis-statement  would  not 
have  avoided  the  contract,  being  as  it  was  merely 
an  innocent  misrepresentation  of  a  material  fact. 
In  order  so  to  operate  it  must  be  wilful,  and 
therefore  fraudulent.  I  should  have  thought 
such  a  bill  of  lading  would  be  open,  as  between 
the  shipper  and  the  shipowner,  and  that  the 
shipper  would  not  be  concluded  by  the  bill  of 
lading,  if  the  goods  werA  described  in  it  as  of  a 
less  weight  or  a  different  kind.  But  it  was  argued 
that  here  was  a  representation  made  which  would 
lay  a  larger  liability  on  the  defendants,  and  that 
it  must  be  taken  that  that  became  the  basis  of  the 
contract,  and  that,  as  in  M'Oanee  v.  London  and 
Norih'We§tem  RMway  Company,  it  was  a  repre- 
sentation which  bound  the  plaintiffs,  and  that  the 
plaintiffs  were  not  entitled  to  show  that  thn  goods 
were  silk.  It  is  material  to  know  what  the  stamp 
meant.  Did  the  shipowner  act  upon  the  represen- 
tation P  The  cases  which  have  been  cited,  and 
especially  the  American  case  of  Clwrk  v.  Bam*  > 
weU  (12  How.  272;  see  Parsons  on  Shipping,  vol. 
1, 198,  note)  show  the  real  meaning.  The  package 
is  offered  to  the  shipowner  closed  up,  with  the 
representation  contained  in  the  bill  of  lading, 
"  Hneu  goodn."  The  shipowner  may  accept  the 
bill  of  lading,  without  alteration  or  not.  If  he 
alter  it  by  adding  the  words, "  contents  unknown," 
it  shows  that  he  declines  to  assent  to  the  repre- 
sentation, and  that  his  meaning  is,  "  1  accept  this 
case  as  it  appears  on  the  outside,  but  accept  no 
statement  you  make  as  to  its  contents."  The 
statnment  thus  made  by  the  shipowner  wipes 
out  that  of  the  shipper.  The  bill  of  ladinc: 
with  the  stamp  a£Bxed  thus  constitutes  a  contract 
by  the  shipowner  to  carry  as  a  carrier  whatever 
goods  are  in  the  case,  and  therefore  he  becomes 
liable  in  respect  of  such  goods.  Whether  he  is 
liable  only  for  the  value  which  such  goods  would 
have  possessed  if  they  had  been  linen,  as  was  at 
first  represented,  is  a  question  not  before  us,  and 
npon  which  I  express  no  opinion.  Then  it  was 
said  that  this  representation  created  an  estoppel. 
But  an  innocent  representation  creates  no  estoppel. 
Lord  Wensleydale,  a  master  in  the  art  of  laying 
down  propositions  of  law  in  mercantile  cases,  said 
in  Walker  v.  Jackson  (10  M.  <fc  W.,  at  p.  168),  •'  I  ^ 
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take  it  now  to  be  perfectly  well  nnderatood 
according  to  the  majority  of  opinions  npon  the 
subject,  that  if  any  thing  is  delivered  to  a  person  to 
be  carried,  it  is  the  du^  of  the  person  receiving 
it  to  ask  such  questions  about  it  as  may  be  neces- 
sary;  if  he  ask  no  questions  and  there  be  no  fraud 
to  give  the  case  a  false  complexion  on  the  delivery 
of  the  parcel,  he  is  bonnd  to  carry  the  parcel  as  it 
is.  It  is  the  duty  of  the  person  who  receives  it  to 
ask  questions;  if  they  are  answered  improperly 
so  as  to  deceive  him,  then  there  is  no  contract 
between  the  parties ;  it  is  a  fraud  which  vitiates 
the  contract  altogether."  I  have  omitted  to  say 
that  in  the  case  before  us  no  question  was  asked 
by  the  shipowner  as  to  the  contents  of  these 
paokases.  I  am  of  opinion,  upon  these  grounds, 
that  the  learned  judge  was  right  in  refusing  to 
nonsuit  the  plaintiff. 

Gboyb,  J. — ^I  have  had  some  doubts  upon  this 
case  which  are  not  yet  entirely  removed,  but 
which  are  not  strong  enough  to  induce  me  to  differ 
from  my  learned  brethren.  Had  the  words  **  value, 
weight,  and  contents  unknown"  not  been  added, 
the  case  would,  of  course,  have  been  much  stronger 
in  favour  of  the  defendant,  fiat  it  struck  me  that 
Mr.  Salter's.argument  had  some  weight,  that  the 
construction  of  the  whole  document  is,  "I  take  the 
goods  for  what  they  are  represented  to  be,  but 
must  not  be  responsible  as  if  I  knew  what  were  the 
contents."  The  case  otJessd  v.  Bath  might  be 
distinguished  from  the  present  on  the  ground 
that  there  the  protective  words  were  put  in  lor  the 
protection  of  a  person  who  had  no  opportunity  of 
examining  the  goods.  On  the  whole,  the  balance 
of  my  miod  is  with  the  rest  of  the  court,  but  I  still 
feel  some  doubt.  On  the  point  of  estoppel  I  agree 
entirely  with  the  rest  of  the  court. 

Djbhman,  J. — ^After  hearing  the  able  argument 
on  both  sides,  I  feel  no  doubt  that  the  rule  should 
be  discharged.  I  think  the  true  effect  of  what 
took  place  was  that  there  was  a  contract  to  carry 
case  No.  1146,  whatever  goods  it  might  contain.  I 
threw  out  a  suggestion,  which  was  followed  up  by 
Mr.  Salter,  and  more  elaboratelv  by  Mr.  Finlay, 
that  the  words,  "value,  weight,  and  contento 
unknown,"  might  be  taken  as  meaning  "linen 
goods — value,  weight,  and  nature  unknown ;"  but 
after  hearing  the  American  case  of  Clark  v. 
Bamewallt  cited  in  Parsons  on  Shipping,  I  prefer 
the  construction  adopted  by  the  Ohief  Justice  and 
my  brother  Brett.  I  think,  therefore,  that  the 
case  falls  within  the  principle  of  Jessd  v.  Bath, 
and  the  general  doctrine  laid  down  by  Lord 
Wensleydale  in  Walker  v.  Jackton,  On  the  ques- 
tion of  the  amount  of  damages,  I  altogether 
abstain  from  giving  any  opinion. 

.Rule  disduMiyed. 

Attorneys  for  the  plaintiffs,  Learoud  and  Co. 

Attorneys  for  the  defendants,  A»Mey  and  Tee, 
for  Phillip*  and  Fearce. 


COUBT    OF    ADMIBAIiTY. 

Beportod  hj  J.  P.  Aspivall,  Eiq..  Bttriftasat-Law. 

jPru%,  June  28, 1872. 

The  Lb  Jokbt. 

SaJva^e^^DisBoUiUon  qf  seaman's  contract — Hie 

right  to  salvage — Expenses  paid  hy  salvors. 
Hie  abandonment  of  a  vessel  in  distress  hy  her 
master  (accompanied  hy  the  majority  of  the  crew) 


operates  a  dieeoUUion  qf  the  eontraet  heiweem  ike 

oumers  and  seamen,  and  if  one  of  the  crew  voktn- 

tarUy  remains  on  hoard  and  renders  eaUfage  set- 

pices,  he  is  entitled  to  salvage  reward. 

Empenses  incurred  in  salving  a  vessel,  such  ae 

pumpi%ig,  watching,  8fc,,  which  stridf/y  ought  to  he 

paiahy  the  marshal,  wiU,  if  paid  hy  the  saJw}rs, 

oe  deducted  hy  the  court  from  the  value  of  the 

salved  vessel  in  assessing  mo  salvage  reward. 

This  was  a  cause  of  salvage  instituted  on  behalf  of 

the  Gtoole  Steam  Shipping  Company,  the  owners  of 

the  steamship  CoUetis,  and  on  behalf  of  the  master 

and  crew  of  tnat  vessel  against  the  barque  Le  Jonet, 

and  her  cargo  and  freight,  and  against  her  owners 

intervening. 

The  Le  Jonet  was  a  barque  of  422  tons  register, 
and  was  on  the  3rd  April  1872  bound  on  a  voyaoe 
from  Torrobiga'to  G^fle,  with  a  cargo  of  sut. 
Between  8  and  8.30  p.m.  on  that  day,  whilst  about 
twenty-five  miles  S.E.  by  S.  of  Lowestoft,  she  was 
run  into  by  a  Spanish  barque,  which,  with  her 
starboard  side,  struck  the  Le  Jonefs  stem  and  port 
bow,  cutting  down  the  bowsprit  and  damaging 
the  stem  and  port  bow.  The  port  anchor  of 
the  Le  Jonet  dropped  into  the  Spanish  barque,  and 
held  the  vessels  together  for  some  time,  during 
which  the  master  and  all  the  crew  of  the  Le  Jonet, 
except  the  mate,  went  on*  board  the  Spanbh 
bar()ue.  The  mate  of  the  Xe  Jonet,  however,  re- 
mained on  board  his  vessel.  According  to  his 
evidence  he  could  have  got  on  board  the  Spanish 
barque  if  he  had  wished,  but  seeing  that  the 
man  at  the  wheel  of  the  Le  Jonet  had  aban- 
doned it,  he  went  aft  to  take  the  wheel.  He  then 
looked  for  a  maul  to  cut  away  the  chain  that  held 
the  two  vessels  together,  but  before  he  found  it 
the  ships  purted.  He  determined  to  remain  on 
board,  as  he  thought  the  vessel  might  be  saved. 
He  was  not  sure  that  there  was  not  greater  risk  in 
going  on  board  the  Spanish  barque.  He  got  the 
ship  before  the  wind,  which  was  N.  by  E.,  and  set 
the  course  S.S.E.  to  ease  the  seas  on  her  bow. 
About  midnight,  the  foretopmast  was  carried  away, 
and  the  wind  shifted  to  the  N.W.,  and  moderated, 
and  the  mate  laid  the  Le  Jonet  l^  the  wind,  and  in 
the  morning  hoisted  a  signal  for  assistanoe.  The 
Le  Jonet  ran  about  eighteen  miles  S.S.B.  after  the 
collision.  In  the  mate's  omnion  she  would  have 
floated  for  another  day.    fie  was  in  the  inck  of 


The  OoUetis,  running  between  Hull  and  Ghent 
with  cargo,  sighted  the  Le  Jonet  about  5.30  a.m. 
on  4th  April  about  forty  miles  distant  from  West 
Gapelle,  which  bore  S.S.E.  The  OoUetie  ran  down 
to  the  Xe  Jonet  and  found  her  rolling  heavily.  The 
master  of  the  OoUetis  boarded  the  Le  Jonet  in  his 
life  boat  with  some  difficulty.  He  found  the  male 
atone  on  board,  and  that  the  Le  Jonet  was  making 
water  fiist,  and  had*six  feet  of  water  in  her.  The 
mate  of  ih»  Le  Jonet  requested  the  master  of  the 
OoUetis  to  save  the  Le  Jonet.  The  master  of  the 
CoUetis  returned  to  his  own  vessel  and  dispatched 
two  of  his  officers  and  four  seamen  to  the  Le  JomeL 
They  cleared  away  the  wreck,  and  made  fast  a 
hawser  from  the  OoUetis,  which  proceeded  to  tow  the 
Le  Jonet  towards  Lowestoft.  They  then  set  to  work 
at  the  pumps.  The  mate  oi  the  Le  Jonet  took  the 
helm  for  a  considerable  time.  At  6  p.m.  Lowes- 
toft was  sighted  at  a  distance  of  seven  miles*  bat 
the  master  of  the  OoUetie,  finding  that  the  draft 
of  the  Le  Jonet  would  not  allow  of  her  entering 
that  port  in  safety,  bore  away  for  Hull,  where  the 
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two  Tesaels  arrived  in  safety  at  about  3  p.m.  on 
April  5th,  and  the  Le  Jonet  was  there  plaoed  in 
dock.  She  then  had  eight  feet  of  water  in  her 
hold.  The  weather  was  hne  and  moderate  during 
the  services.  The  men  had  been  constantlj  en- 
gaged in  pampiog,  and  after  their  arrival  in  Hull 
pumpers  were  engaged.  The  pumps  sucked  on 
April  7th,  and  then  two  men  were  sufficient  to 
keep  the  vessel  dry.  The  plaintiffs  claimed 
108L  14«.  for  pumping,  dock  dues,  and  other  ex- 
penses. Part  of  this  monev  was  paid  for  pumping 
after  the  marshal  had  taken  possession  of  the 
barque  in  this  suit. 

The  GoUetia  was  318  tons  gross  register,  had 
engines  of  50-horse  power,  and  a  crew  of  thirteen 
hands.  Her  value  was  7000{. ;  that  of  her  cargo 
6o002. ;  of  her  freight  1132.  The  value  of  the 
Le  Jonet,  her  cargo  and  freight,  when  saved  was 
about  8992.  The  services  lasted  thirty-three 
hours. 

When  the  case  was  called  on  the  learned  Judge 
called  the  attention  of  counsel  to  the  services  of 
the  mate  of  the  Le  Janet,  eajing  that  on  the  plead- 
ings he  appeared  to  have  rendered  salvage  services 
and  that  "  the  principle  which  I  consider  should 
be  applied  to  such  a  case  as  that,  where  a  sailor 
has  not  only  stuck  to  his  ship  as  it  was  his  duty 
to  do,  but  has  also  rendered  further  services  of  a 
meritorious  character,  he  is  entitled  to  salvage 
reward  and  that  this  court  is  competent  to  deal 
with  the  matter ;"  and  he  suggested  that  in  order 
to  save  the  expense  of  another  suit  that  the  mate 
should  be  considered  as  before  the  court  in  the 
present  suit.  It  was  agreed  by  the  defendants' 
oounael  that  the  owners  of  the  Le  Jonet  should 
pay  to  the  mate  whatever  the  court  might  award 
to  the  mate.  It  was  admitted  that  salvage  serviceei 
had  been  rendered  by  the  Golleti$, 

GlarJeeon  for  the  owners,  master,  and  crew  of  the 
OoUelie. — ^The  mate  of  the  Le  Jo^^t  stayed  on  board 
his  vessel  to  save  his  own  life,  and  was  not  even  in 
the  same  position  as  a  passenger,  who  can  have 
no  olaim  for  salvage,  bein^  bound  to  assist  in 
saving  himself  and  the  ship.  [Sir  B.  Phtlli- 
MOBE^-The  abandonment  of  the  vessel  by  the  master 
was  a  dissolution  of  the  contract  between  the  owners 
and  theorew.]  He  stopped  only  because  there 
was  greater  risk  in  the  other  ship  and,  therefore, 
he  was  saving  his  own  life  and  not  the  ship.  The 
Le  Jonet  was  practically  a  derelict  when  picked  up 
by  the  Colletia. 

Qain^ord  Brucelor  the  defendants. — ^The  barque 
was  no  doubt  in  need  of  assistance,  but  the  danger 
really  consisted  in  not  having  sufficient  hands  on 
board  to  pump.  The  service  was  little  more  than 
towage.  The  vessel  cannot  in  any  way  be  recognised 
a  derelict,  as  she  was  never  actually  abandoned,  and 
the  mate  contributed  materially  to  her  safety : 
The  Beaw>r,  (3  G.  Bob.  292.)  The  contract  was  at 
an  end  when  the  master  and  orew  abandoned  the 
ship,  and  his  services  were,  therefore,  salvage 
servioes. 

The  Nept-wnct  1  BMgg,  227 ; 

Tne  Warrior,  6  L.  T.  Bep.,  K.  S.  133 ;  1  Mar.  Law. 
Caa.  O.  S.  204. 
The  olaim  for  pumping  is  exorbitant.  The  plain- 
tifb  are  not  entitled  to  costs.  The  Ydlne  of  the  Le 
Jonet  18  under  lOOOZ.,  and  the  case  should  have 
gone  before  the  magistrates. 

Ola/rkson  in  reply. — Before  seamen  can  claim 
salvage  for  services  to  their  own  ship,  there  must 
have  been  a  severance  between  them  and  their 


ship;  (The  Florence,  16  Jur.,572).  In  that  case 
they  were  plaoed  in  safety  before  they  volunteered 
to' render  services. 

Sir  B.  PmLLDfOBE.— This  is  a  salvage  suit  for 
services  rendered  to  a  vessel  injured  by  colli- 
sion. The  barque  Le  Jonet  was  run  into  by  the 
Spanish  barque  IsaheUUa  Blanoa,  on  3rd  April 
1872,  between  8  and  8.30  p.m.,  about  twenty-five 
miles  south-east  by  south  of  Lowestoft.  The  conse- 
cjuenceof  this  collision  was  that  serious  damage  was 
inflicted  upon  the  barque  Le  Jonet,  and  her  captain 
and  all  her  orew,  except  one  man,  the  mate,  went 
on  board  the  Spanish  vessel.  The  mate,  however, 
remained  on  board  the  Le  Jonet  up  to-  the  time 
of  the  rendering  of  the  salvage  service,  and  until 
the  vessel  was  placed  in  safety.  The  salving 
vessel,  the  CoUetie,  is  an  iron  screw  steam- 
ship navigated  by  a  crew  of  thirteen  hands« 
and  at  the  time  of  the  collision  in  question, 
was  on  a  voyage  from  Ghent  to  Hull.  She 
sighted  the  Le  Jonet  on  the  mornipg  after  the 
collision  at  about  5.30,  and  immediately  went  up  to 
her.  Some  of  the  crew  of  the  OoUeHe  went  in  their 
life  boat  on  board  the  Le  Jonet  and  found  her  in 
great  distress,  making  water,  i^nd  with  her  fore- 
topmast  and  her  jibb^m  gone.  There  can  be  no 
doubt  that  she  had  been  kept  by  the  exertions  of 
the  mate  from  drifting  like  a  log  upon  the  water. 
She  was  in  a  condition  of  great  penl,  and  there  is 
some  reason  to  doubt  whether,  if  the  weather  had 
been  bad,  tney  could  have  saved  the  vessel  at  all. 
After  clearing  the  wreck  the  salvors  took  the 
Le  Jonet  in  tow,  and  brought  her  in  safety  into 
the  port  of  Hull,  after  about  thirty-three  hours' 
service.  In  the  first  place  the  salvors  olaim  for  a 
sum  of  1082. 148.,  which  was  paid  by  them  for  pump- 
ing and  other  expenses  incurred  in  dock  at  Hull. 
Tmit  sum  must  either  be  paid  as  part  of  the  salvage 
{reward  or  independently  of  that  reward.  It  oannot 
be  paid  in  both  ways.  I  consider  that  it  must  be 
paid  independently  of  salvage,  and  that  it  must  be 
paid  to  the  plaintiffs  as  expenses.  It  ought, 
strictly  speaking,  to  have  been  defrayed  by  the 
marshal,  and  must,  therefore,  be  adaed  to  the 
expenses  incurred  hj  him,  and  will  consequently 
reduce  the  net  sum  with  which  I  have  to  deal  to 
the  sum  of  790Z.  Now  it  has  appeared  that  there 
is  in  this  case  a  salvor  who  is  not,  strictly  speak- 
ing, before  the  court.  I  intimated  that  this  was 
the  opinion  of  the  court  upon  the  facts  as  they 
appeared  by  the  pleadings,  and  the  evidence  pro- 
duced before  me  has  greatly  strengthened  this 
opinion.  I  adhere,  as  Dr.  Lushington  did  in 
the  Warrior  (6  L.  T.  Bep.  N.  S.  133  ;  1 
Mar.  Law  Cas.  O.  S.  204),  to  the  doctrine 
laid  down  by  Lord  Stowell  in  the  Neptune 
(1  Hagg.  227,  236),  that  a  crew  of  a  salved  vessel 
cannot,  under  ordinary  circumstances,  have  a 
persona  sUmdi  as  salvors  as  against  their  own 
vesseL  That  principle  I  consider  should  be  main- 
tained in  its  integrity,  but  the  crew  of  a  salved 
vessel  may,  by  the  acts  of  their  master,  be  plaoed 
in  such  a  position  that  the  engagement  into  which 
they  have  entered  is  at  an  end.  Dr.  Lush- 
ington, in  the  Warrior  (mip.)  said,  "  Such  a  con- 
tract may  be  dissolved  either  by  the  occurrence  of 
ourcnmstances  which  would  operate  as  a  dissolution 
of  the  contract,  or  by  the  act  of  the  master  dis- 
missing the  sailors  from  his  emplo^ent,  if  he 
thinks  fit,  and  there  are  reasons  in  his  judgment 
for  so  doing.**  In  this  case  the  master  abandoned 
his  vessel  with  all  his  crew,  except  his  mate,  who 
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Tolnntarily  stayed  on  board,  and  the  mate's  eon- 
tract  with  the  master  to  serve  in  that  capacity 
must  be  considered  at  an  end.  There  are  two 
questions  which  I  hare  to  decide:  Was  the 
seaman's  contract  at  an  end;  and,  if  it  was  at 
an  end,  and  the  mate  stayed  on  board  voluntarily, 
did  he  render  salvage  services  P  As  to  the  first 
question,  I  decide  in  the  affirmative ;  and  as  to  the 
second,  I  think  he  did  render  salvage  service,  not 
only  in  working  for  the  safety  of  the  ship  during 
the  night  after  the  collision,  and  in  showing 
the  signal  of  distress  on  the  morning  after,  but 
also  in  taking  the  helm  after  the  crew  of  the 
Oolletia  came  on  board.  This,  I  consider,  was  a 
very  meritorious  service  indeed,  and  if  the  example 
of  courage  he  sot  had  been  f  ollowtsd  by  the  rest  of 
the  crew  it  is  probable  that  there  would  have  been 
no  need  of  the  salvage  services  of  the  crew  of  the 
Oolltiis,  Although  the  mate  is  not  technically 
before  the  court,  the  owners  of  the  Le  Jonei  have 
undertaken  to  give  him  such  sum  as  I  may 
award.  It  would  be  a  great  waste  of  money 
for  snother  suit  to  be  instituted,  and  I  shall, 
therefore,  recommend  that  he  should  receive 
a  certain  sum.  Bearing  that  sum  in  mind, 
I  shall  award  salvage  reward  to  the  owners, 
roaster,  and  crew  of  the  OoUetis  as  the  merit  of 
the  case  deserves.  To  the  CoUeiia  I  award  210L 
I  recommend  that  the  owners  give  40i.  tothe  mate 
of  the  Le  Jonet,  making  the  total  sum  awarded 
250^  The  expenses  paid  by  the  salvors  will  be 
paid  out  of  the  fund  in  court,  and  I  shall  certify 
for  costs,  as  I  consider  it  was  a  proper  case  to  be 
brought  in  this  court. 

Sohdtor  for  the  plaintiffs,  Thomas  Cooper. 

Solicitor  for  the  defendants,  Boihery  and  Oo, 


Tuesday,  July  9, 1872. 

The  Mibakd^. 

Salvage— Salving  and  sahed  vetseU  belonging  to 

ihe  same  owner — Claim  against  cargo. 
Where  a    screw  sieamship,    carrying  a  general 
cargo  under    hills  of   hiding ,  containing    the 
exception  "  accidents  from  machinery,"  becomes 
disabled  through  her  machinery  breaking  down, 
and  another  vessel  belonging  to  the  same  owners 
renders  salvage  services,  and  brings  the  disabled 
vessel  into  safety,  those  services,  being  over  and 
above  ihe  contract  to  carry  safely  and  deliver  in 
like  good  order  and  condition  as  shipped,  entitle 
the  shipowners  to  salvage  reward  as  against  the 
cargo  of  the  salved  vessel.     The  master  and  crew 
of  the  salving  vessel  are  entitled  to  reward  as 
against  ship,  cargo,  and  freight. 
This  was  a  claim  for  salvage.    Two  causes  were 
iuRtituted,  the  one  on  behalfof  the  London  Steam- 
ship Company  (Limited),  the  owners  of  the  steam- 
ship Boxana,  and  on  behalf  of  her  master  and 
crew,  against  the  cargo  lately  laden  on  board  the 
steamship  Miranda,  and  against  the  owners  of  that 
cargo  intervening ;  the  other,  on  behalf  of  the 
master   and   crew   of  the  Boxana  against  the 
Miranda  and  her  freight,  and  the  owners  inter- 
vening.   The  causes  were  consolidated  by  order  of 
the  court.  The  Miranda  and  the  Boxana  belonged 
to  the  same  owners,  the  London  Steamship  Com- 
pany (Limited). 

The  facts  are  set  out  in  the  petition  of  the 
plaintiffs,  which  was  as  follows : 

1.  The  Bowana  ia  a  screw  steam  vesBel  of  674  tons 
regieter,  »nd  160  horse-power,  and  ut  the  time  when  the 


serrioes  hereinafter  stated  were  rendered  was  maimed 
by  a  orew  of  twenty-three  hinds,  Indoding  her  master, 
and  was  proceeding  on  a  TojAge  from  London  to  Genoa 
wiUi  a  cargo  of  general  merchandise.  She  was  at  anoh 
time  of  the  valne  of  13,0001. ;  her  cargo  was  of  the 
valne  of  ^620,000 ;  and  her  freight  was  of  the  iralne  of 
je557. 

2.  The  Miranda  ia  a  screw  steam  vessel  of  735  tons 
register,  and  140-horse  power ;  and  at  the  time  when 
the  said  services  were  rendered  was  on  a  voyage  from 
Patras  to  London  with  a  cargo  of  dried  frnit.  She  was 
at  such  time  of  the  valne  of  jei5,000 ;  her  cargo  was  of 
the  valne  of  jei8,775  ;  and  her  freight  in  course  of  being 
earned,  amounted  to  ^61875. 

3.  At  about  six  p.m.  on  the  13th  Oct.  1871,  theMiranda, 
whilst  proceeding  on  her  said  vo^rage  under  steam,  was 
about  from  eighteen  to  twenty  miles  to  the  south-east  of 
Gape  St.  Vincent,  when  inconsequence  of  her  engines 
making  an  exteaordinary  noise,  thev  were  stopped ;  and 
it  was  found  that  the  crank  shaft  of  her  after-engine  was 
so  nearly  broken  in  two  pieces  that  another  tnm  or  two 
of  her  propeller  would  have  separated  it. 

4.  The  master  of  the  Miranda,  after  consulting  with  his 
ofKcers  and  engineers,  determined,  for  the  g^eral  pre- 
serration  of  his  ship  and  cargo,  to  lequest  the  assistanoe 
of  the  said  steamship  Bowana,  which  was  in  sight  and 
prosecuting  her  said  yoyase. 

5.  The  Miranda  accordingly  signaUed  to  the  Rommna, 
and  the  Boooana  was  thereupon  tomed  round  and  oame 
up  under  the  stem  of  the  Mvranda, 

6.  The  master  of  the  Miranda  informed  the  master  of 
the  Boxa/na  that  the  Miranda*s  screw  shaft  had  jnat 
broken,  and  requested  the  master  of  the  BoT^na  to  take 
the  Jftronda  in  tow,  and  tow  her  back  to  Gibraltar,  and 
this  the  master  of  the  Bi»ana  agreed  to  do. 

7.  A  hawser  was  then  passed  from  the  Miranda  to  the 
Boxana,  and  made  fast ;  and  the  Boxana  prooeeded  to 
tow  the  Miranda  towards  Gibraltar.  At  about  7.20  p.m. 
the  hawser  broke,  owing  to  the  heayy  strain  on  it ;  and 
the  Boxana' s  10-inch  hawser,  80  fathoms  long,  was  then 
gotup,  and  passed  to  the  Miranda,  and  the  Boxama  towed 
therewith  untU  the  morning  of  the  15th  of  the  said 
month,  when  another  hawser,  with  about  30  fathoms  of 
stream  chain  bent  to  it  to  prevent  chafing,  was  passed 
from  the  Jftronda  to  the  Boxana,  and  the  Boxana  then 
towed  with  the  two  hawsers. 

8.  On  the  morning  of  the  16th  of  the  said  month  tiie 
wind,  which  had  been  light,  freshened  from  the  eastward, 
and  blew  hard  from  that  quarter,  with  a  high  sea ;  and  the 
ships  in  consequence  laboured  heavily,  and  but  little  pro- 
gress was  made.  At  about  8.30  p.m.  the  light  on  JBnropa 
point  was  seen,  bearing  N.  by  £.  i  £.,  distant  about 
seventeen  miles.  The  Boxana  was  Icept  in  mid-channel 
throughout  the  night,  steering  alternately  to  the  east- 
ward and  westward,  with  the  Miranda  in  tow. 

9.  Shortly  after  seven  a.m.  on  the  17th  day  of  the  said 
month  the  ships  rounded  Europa  Point ;  and  at  8.30  ajn. 
the  Jftronda  oast  off  and  anchored  in  Gibraltar  Bay,  and 
the  Boxana,  after  coaling,  left  Gibraltar  on  the  same 
day,  and  resumed  her  voyage  to  Genoa. 

10.  The  ifiranda,  which  was  built,  fitted,  and  rigged 
with  a  view  to  depending  principally  on  her  steam  iK>wer, 
was,  by  reason  of  the  aforesaid  accident  to  her  machinery, 
deprived  of  the  use  thereof,  and  rendered  to  a  great  ex- 
tent unmanageable ;  and  in  case  of  bad  weather  coming 
on,  especiallv  from  the  southward,  she  would,  with  her 
cargo,  have  oeen  exposed  to  imminent  risk  of  being  lost. 

11.  By  reason  of  the  premises,  the  plaintiffs  rescued 
the  cargo  of  the  Jftronda  from  a  position  of  danger,  and 
renderwi  a  salyage  service  thereto. 

12.  ^effecting  the  said  services  to  the  Jfirandaand 
her  cargo,  the  towing  hawser  of  the  Boxana  (which  was 
of  the  value  of  JS45)  was  so  chafed  and  strained  as  to 
be  rendered  useless.  She  consumed  about  25  tons  of 
coal,  at  a  cost  of  £38  2s.  6d. ;  and  she  incurred  about 
£S  for  port  charges ;  and  she  was  delayed  on  her  vc^yage 
for  about  forty  lu>urs. 

The  answer  filed  on  behalf  of  the  defendants 
admitted  the  allegations  contained  in  articles  1  to 
9  of  the  petition  inclasive,  and  the  allegations 
in  article  12  to  be  true.  It  denied  articles  10  and 
11,  but  evidence  was  prodaoed  by  the  plaintifis 
at  the  hearing  in  support  of  those  allegations,  and 
was  not  rebutted.  The  answer  further  pleaded :— - 
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8.  The  sole  owners  of  the  vessel  Miranda  are  and 
wen,  at  the  tisM  mentioned  in  the  petition,  the  plaintiifs, 
the  London  Steamship  Company  (Limited),  and  the  said 
phiintiffs  axe  and  were  at  the  same  time  the  sole  owners 
also  of  the  vessel  Roxana, 

4.  The  cargo  laden  on  board  the  Miranda,  at  the  time 
mentioned  in  the  petition,  was  so  laden  by  the  several 
owners  thereof,  on  the  terms  of  oertain  oontraots  then 
entered  into  between  them  and  the  plaintiffs,  the  London 
Steamship  Companv  (Limited),  whereby  the  said  plain- 
tiffs oontraoted  with  the  several  owners  of  the  said  oaivo 
to  oarry  the  said  oarflfo  to  London  for  freight,  to  be  by 
them  earned  on  the  nsnal  terms.  The  aot  of  the  plain- 
tiffs, the  London  Steamship  Company  (Limited),  in 
towing  the  Miranda  to  Gibraltar,  was  done  only  in  fol- 
iilment  of  their  oontraot  to  oarry  the  said  cargo  to 
London  as  aforesaid,  or  for  the  purpose  of  enabling  their 
own  vessel  to  earn  the  freight  on  the  said  cargo,  or  for 
the  sake  of  bringing  their  own  vessel  safe  into  port,  and 
was  in  any  oase  an  aot  done  for  the  sole  behalf  and 
advantage  of  the  said  plaintiffs,  and  was  not,  so  far  as 
the  said  plaintiffs  are  oonoemed,  a  salvage  servioe. 

5.  The  oarso  laden  on  board  the  Miranda,  as  afore- 
said, was  so  laden  on  the  implied  condition  and  warranty 
that  the  Miranda  was  stent,  stannoh,  and  strongf  and 
well  equipped  and  fitted  and  in  all  respects  seaworthy  for 
the  voyage ;  whereas,  in  fact,  the  crank  shaft  of  the  uter- 
eagise  was  not  sufficiently  strong,  or  there  was  some 
o^er  improper  fitting  in  the  said  after-engine,  or  other- 
wise the  said  implied  warranty  was  not  complied  with. 
Wherefore,  and  for  no  other  cause,  the  said  crank  shaft 
of  the  after-engine  of  the  Miranda  was  broken,  or  nearly 
brt^en,  as  in  article  3  of  the  petition  stated,  and  the 
Minmaa  came  in  need  of  and  received  the  assistanoe  of 
the  Roaana,  as  in  the  said  petition  stated. 

6.  Lsthe  oiroomstances  aforesaid  the  plaintiffs,  the 
London  Steamship  Company  (Limited)  are  not  entitled 
to  any  salvage  remuneration. 

7.  The  defendants  submit  to  pay  such  remuneration 
to  ibm  plaintiffs,  the  master  and  crew  of  the  RoSDana,  for 
the  services  rendered  by  them  as  to  this  court  shall  seem 
just  and  equitable ;  but  they  contend  that  they  contend 
that  snoh  remuneration  should  in  the  oiroumstanoes  be  of 
■w»^ii  amount* 

The  reply  .filed  on  behalf  of  plaintiffs  was  as 
tcAlowB  I — 

1.  The  cargo  laden  on  board  the  If  tmncKa,  at  the  time 
mentioned  in  the  petition,  had  been  laden  on  board  her 
by  the  resi^eotive  shippers  thereof,  under  oertain  bills  of 
lading,  which  were  in  one  or  other  of  the  three  forms 
anTwred  hereto,  and  marked  respectively  A,  B,  and  C. 
No  other  contract  had  been  entered  into  with  respect  to 
the  carriage  of  the  said  cargo  by  the  plaintiffs,  the  London 
Steamship  Company  (Limited)*  Save  as  herein  appears, 
the  defendants  deny  the  truth  of  the  several  allegations 
oontained  in  the  4th  article  of  the  answer  filed  in  this 


2.  As  to  the  5th  article  of  the  said  answer,  the  plain, 
tiffs  sahmit  to  the  judgment  of  this  honourable  court, 
whether  bjoj  such  warranty,  as  is  alleged  in  snoh  article, 
was  implied  or  existed,  reinrd  being  had  to  the  terms  of 
the  said  bills  of  ladinff.  The  plaintiffs  further  say,  tha^t 
at  the  time  when  the  Miranda  sailed  from  her  respective 
ports  of  loading  she  was  in  all  respects  seaworthy  for  her 
intended  voyage  to  London ;  and  they  deny  the  truth  of 
the  several  allegations  contained  in  the  said  answer. 

3.  The  plaintiffs  further  say  that  the  Miranda  and  her 
freiffht  on  the  said  voyage  were  respectively  fully  insured 
at  the  time  of  the  said  servioes  rendered  by  the  Bossana, 

The  bills  of  lading  referred  to  in  the  answer  and 
the  reply  were  in  three  different  forms.  The  first 
(A)  was  as  follows : 

Shipped  in  ffood  order  and  condition  by  [name  of  con- 
Hgnorjin  and  upon  the  steamship  called  the  Miranda, 
whereof  DlUy  is  master  for  this  present  voyage,  and  now 
hring  in  the  oort  of  Zante,  and  bound  for  London,  with 
nberty  to  oaU  at  any  port  or  ports,  in  any  rotation,  in  the 
Ifiediterranean  or  Aoriatio,  or  on  the  ooasts  of  Spain, 
Portugal,  France,  Great  Britain,  or  Ireland,  for  the  pur- 
pose <n  receiving  and  delivering  coals,  cargo,  or  passen- 
gers, or  for  any  other  purpose  whatsoever,  to  sail  with  or 
without  pilots,  to  tow  ana  assist  vessels  in  all  situations, 
and  to  oariy  goods  of  all  kinds  [herefoUowed  the  deacrip- 
tion  of  the  goods],  being  marked  and  numbered  as  per 


margin,  and  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibiH^  shall  oease,  in  the  Uke  good 
order  and  condition,  at  the  aforesaid  port  of  London,  or 
so  near  thereunto  as  she  may  safely  get  ([the  Aotof  Gk>d,  the 
Queen's  enemies,  pirates,  robbers,  thieves,  restraint  of 
princes  and  rulers,  fire  at  sea  or  on  shore,  accidents 
of  the  seas,  rivers,  and  navigation,  damage  by  vermin  or 
from  other  goods  by  sweating  or  otherwise,  barratry  of 
master  and  mariners,  damage  or  loss  from  coUiBion,  or  trom 
any  aot,  necrlect,  or  default  of  the  pilot,  master,  or 
mariners  in  the  navigation  or  management  of  the  snip, 
accidents  or  damagerrom  machinery,  boilers,  and  steam, 
of  whatever  nature  or  kind  soever  excepted),  unto  [name 
of  consignee],  or  to  his  or  their  assigns,  he  or  they  paying 
freight  for  tiie  said  goods,  in  cash  nee  of  interest,  on 
ship's  arrival,  at  the  rate  of  35».  per  ton  of  20owt.  gross 
weight  delivered,  with  10  per  cent,  primage  and  average 
accustomed ;  and  a  proportion  of  10  guineas  gratuity. 

hk  witness  whereof  the  master  or  agent  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  the  one  of  whioh  bills  being  accomplished,  the  others 
to  stisnd  void. 

Dated  in  Zante  this  22nd  Sept.  1871. 

The  seoond  form  (B)  related  to  goods  shipped  at 
Oephalonia,  which  were  thereby  to  be  similarly 
deUyered  at  the  port  of  London,  ''the  act  of 
<jk>d,  the  Qaeen's  enemies,  &c.,  accidents  from 
machinery,  boilers,  steam,  or  any  other  accidents 
of  the  seas,  rivers,  and  steam  nayigatioo,  of  what* 
ever  nature  or  kind  soever,  &o.,  excepted.  The 
third  form  (0)  related  to  goods  shipped  at  Patras, 
and  was  identical  with  the  first  (A). 

The  Miranda  was  insured  at  the  time  of  the 
accident  fbr  12,500{.,  and  her  cargo  for  2040L 
Shortly  before  that  voyage  she  had  been  fitted 
with  new  boilers,  and  her  engines  had  been 
thoroughly  oTerhanled,  but  no  perceptible  flaw 
had  appeared  in  the  shaft  to  which  the  accident 
happened.    This  was  proved  by  the  plaintiffs. 

it  was  admitted  that  the  master  and  crew  of 
the  Miranda  were  in  both  suits  entitled  to  salvage 
reward. 

BuUf  Q.O.  and  E,  0.  Clarhson  for  the  owners, 
master  and  crew  of  the  Eoajano.— This  was  a 
salvage  service  giving  to  the  owners  of  the 
Boxana  a  right  to  reward  from  the  owners  of 
the  cargo  (U  the  Miranda.  Oor  clients  con« 
tracted  to  carry  the  soods  safely  so  long  as 
they  were  not  prevented  by  any  of  the  excepted 
perils.  They  were  prevented  by  "  an  accident  to 
machinery,"  and  any  act  done  after  that  was  not 
part  of  their  contract,  and  therefore  a  salvage 
service.     Dr.  Lnshington   lays  down  the   true 

grinciple  in  The  Maria  Jane  (14  Jur.  857),  where 
e  says,  "  The  true  test  by  which  to  try  the  right 
to  salvage  is,  whether  the  service  be  within  the 
contract  or  not."  It  was  no  part  of  the  contract 
to  salve  the  cargo.  [Sir  E.  J.  Phillimore.— The 
same  principle  was  abo  applied  by  me  in  the  recent 
case  otTheLeJonet  (ante,  p.  438 ;  27L.T.Eep.N.S. 
387),  where  a  seaman,  who  remained  by  bis  ship 
after  she  had  been  abandoned  by  her  master  and  the 
rest  of  the  crew,  was  held  entitled  to  salvage. 
His  contract  was  at  an  end.]  That  is  the  same 
principle,  and  that  was  the  ground  of  the  de- 
cision of  the  Privy  Council  in  The  Sappho  (ante, 
p.  65;  L.  Rep.  3  P.  0.  690,  694;  24  L.  T. 
Bep.  N.  S.  795).  The  defendants  set  up  m  their 
answer  (par.  5)  that  there  existed  in  the  contract 
an  implied  warranty  that  the  Miranda  was  sea- 
worthy, and  that  there  was  a  breach  of  this  war- 
ranty oy  reason  of  the  weakness  or  improper  fit- 
ting of  the  crank  shaft  This  is  no  defence  to  this 
suit,  because  even  if  such  a  warranty  exists  where 
the  rights  of  parties  are  governed  by  a  written  r> 
®  ^  T)igitized  by  \^\^yjW  iL 


44^ 


MARITIMB  LAW  OASES. 


Adu.] 


This  Mibanda. 


[Adx. 


in/itrnment  suoh  as.  a  bill  of  lading  or  a  charter- 
party,  that  warranty  olearly  has  not  the  same 
effect  as  a  warranty  of  seaworthiness  in  a  policy  of 
insaraoce  where  non-compliance  with  it  wonld 
yitiate  the  policy  altogether,  and  where  even  a 
latent  defect,  although  not  contributing  to  the  loss 
of  the  yessel,  is  sufficient  to  prevent  the  policy 
attaching :  (2  Arnould  on  Marine  Insurance,  591, 
4th  edit.)  The  effect  there  is  to  make  the  contract 
entirely  null  and  void,  unseaworthiness  being  a 
(^ndition  precedent  to  its  performance.  In  charter- 
parties  and  bills  of  lading,  on  the  other  hand,  such 
a  warranty  is  not  a  condition  preoedcnt,  and  an 
action  may  be  brought  by  the  shipowner  for  his 
freight  after  delivery ,  even  tbdngh  his  ship  may  have 
been  unseaworthy,  or  for  any  other  non-penorm- 
anco  of  the  contract  by  the  owner  of  the  goods. 
This  supposed  warranty  not  being  a  condition 
precedent,  and  the  contract  contained  in  the  bills 
of  lading  not  being,  therefor^,  void  ah  ttttiio,  the 
exceptions  in  the  bills  of  lading  apply,  and  the  per- 
formance of  the  contract  is  excused  by  the  words 
"  accidents  from  machinery."  In  case  of  total  loss 
through  the  breaking  of  the  shaft,  thej  plaintiffs 
would  not  have  been  liable  to  the  owners  of  cargo 
for  their  goods,  and  as  their  only  oontraot  was  to. 
carry  the  goods  safely  in  the  Miranda,  unless  pre« 
vented  by  certain  exceptions,  any  services  rendered 
by  them  with  another  steamer,  on  the  happening 
of  one  of  these  excepted  perils,  were  over  and  above 
their  contract,  and  entitled  to  reward.  Moreover, 
if  any  such  latent  defect  existed,  it  lies  upon  the 
defendants  to  show  that  it  did  exist,  as  the  break- 
down of  the  machinery  did  not  happen  until  some- 
time after  her  departure  from  port :  (2  Arnould  on 
Marine  Insurance,  618,  4th. edit)  and  the  defen- 
dants have  given  no  evidence  on  this  point. 
These  services  being  over  and  above  the  contract, 
were  not  rendered  by  the  plaintiffs  solely  for  their 
own  benefit.  If  any  independent  vessel  had 
rendered  assistance,  the  plaintiffs  would  not  have 
been  liable  to  pay  salvage  in  respect  of  the  cargo, 
but  the  owners  of  cargo  would  have  been  liable  to 
that  independent  vessel.  The  plaintiffs,  therefore, 
are  equally  entitled  to  reward  in  the  present 
case. 

Milward,  Q.G.  and  TT.  (7.  F,  PhiUimore  for  the 
owners  of  cargo  on  board  the  Miranda^ — ^The  ser- 
vices rendered  by  the  owners  of  the  Boxana  were 
for  the  purpose  of  enabling  them  to  carry  out  their 
contract  to  deliver  the  cargo  of  the  Miranda,  and 
to  earn  their  freight.  They  were  not  excused  from 
the  performance  of  their  contract  by  the  happening 
of  any  peril  excepted  in  the  bills  of  lading;.  The 
accident  whic;h  happened  was  not  included  in  those 
perils.  "  Accidents  from  machinery  **  are  not  an 
excuse  where  the  ship  only  is  injured  and  stopped, 
but  are  intended  to  operate  in  favour  of  the  snip- 
owner  only  where  the  cargo  has  received  actual 
damage  from  the  machinenr  itself :  (Czech  v.  The 
General  Steam  Navigation  Uompany,  17  L.  T.  Bep. 
N.  S.  246 ;  3  Mar.  Law  Gas.  0.  S.  6 ;  L.  Rep.  3  0.  F. 
14.)  The  shipowners  contracted  to  carry  safely 
as  common  carriers  (Abbott  on  Shipping,  41? 
note  1,  5th  American  edit.;  Bedhead  v.  The 
Midland  Railway  Company,  16  L.  T.  Eep.  N.  S. 
485;  20  L.  T.  Rep.  N.  S.  628;  L.  Rep.  2  Q.  B. 
412;  L.  Rep.  4  Q.  B.  379),  and  to  deliver 
*'  in  like  good  order  and  condition  '*  as  shipped ; 
in  such  a  contract  there  is  an  implied  warranty  of 
seaworthiness  and  that  the  vessel  was  in  a  fit  oon- 
dition  to  carry  the  cargo  safely  at  the  time   of 


shipment.    If  a  latent  defect  existed  in  her  ma* 
obinery  she  was  not  in  that  condition. 

Patman  v.  Wood,  8  Massaahiusets  Bep.  481 ; 

Redhead  v.  The  Midland  Railway  Company  (tiif>.) 

Abbott  on  Shipping,  5  Amerioan  Edit.  417,  note  2. 
There  is  nothing  to  explain  the  breaking  down  of 
the  shaft  of  the  Miranda,  and  it  is  to  be  presumed 
that  it  was  caused  by  a  latent  defect  exiecing  at 
the  commencement  of  the  yoyage;  this  break- 
down happened  soon  after  the  commencement  of 
the  voyage  and  it  lies  upon  the  shipowners  and 
not  upon  the  owners  of  cargo,  to  rebut  the  pre- 
sumption (Arnould  on  Insurance,  4th  edit.  618). 
Where  a  shipowner  sets  up  the  exceptions  in  bis 
c(Xitract  as  an  excuse  for  non-performance  it  line 
upon  him  to  show  their  existence :  (The  Freedom^ 
22  L.  T.  Rep.  N.  8.  175;  24  L.  T.  Rep. 
K.  S.  452 ;  3  Mar.  Law  Gas.  O.  S.  359 ;  ante,  p. 
28';  L.  Rep.  2  Adm.  &  Eoc.  346  ;  L.  Rep.  3  P.  C. 
594,)  This  the  shipowners  have  not  done,  and  the 
yessel  must  be  considered  to  have  been  unsea- 
worthy. The  shipowner  bein^  thus  guilty  of  a 
breach  of  warranty,  the  exceptions  in  the  bills  of 
lading,  even  if  they  apply  to  such  a  case,  cannot 
excuse  the  shipowner,  as  the  performance  of 
the  warranty  must  be  oonsidered  as  a  condition 
precedent  to  the  attaching  of  those  exceptions. 
The  shipowners,  haying  by  their  default  m  not 
providing  a  seaworthy  yessel  placed  the  cargo  in 
jeopardy  and  saddled  it  with  the  lien  of  the  master 
and  crew  of  the  Biomana  for  salvage  reward,  are 
not  entitled  to  salvage  as  they  would  thereby 
profit  by  their  own  wrong  : 

The  Cargo  ea  Ca^lla,  16  L.  T.  Bep.  K.  S.  800; 
2  Mar.  Law  Cas.  0.  S.  552;  L. Bep.  1  Adm.  &  Eoo. 
356. 

B%tMt  Q.G.  in  reply. —  Even  in  oontraots  of 
affreightment  in  which  a  warranty  of  seaworthi- 
ness is  expressly  given,  that  warranty  is  not  a  con- 
dition precedent :  (Tarrahochia y.  Hickie,  1 H.  & N. 
183.)  There  is  no  express  warranty  here,  nor 
can  it  be  implied  as  the  contract  is  contained  in 
the  written  terms  of  the  bills  of  lading  to  whidi 
nothing  can  be  added. 

Sir  R.  Philumo&e.— The  facts  are  not  in  con- 
troversy, and  those  which  it  is  material  to  mention 
are  as  follows:  The  Miranda,  a  screw  steamer 
yessel,  having  a  yaluable  cargo  on  board,  received 
salvage  services  from  the  Bonana,  The  Miranda 
was  bound  to  London  on  a  voyage  from  Patras, 
while  the  Boxana  was  proceeding  on  a  yoyage 
from  London  to  G^noa.  When  the  yessels  were 
in  sight  of  ejeush  other,  and  about  fifteen  or  twenty 
miles  to  the  south-east  of  Gape  St.  Vincent,  ^e 
master  of  the  Miranda  signalled  to  the  Aoasana, 
and  requested  her  assistance.  The  damage  Uie 
Miranda  had  sustained  was  this :  The  crank  shaft 
of  her  after-engine  was  so  nearly  broken  that 
another  turn  or  two  of  her  propeller  would  have 
broken  it.  The  Miranda  wished  to  be  towed  back 
to  Gibraltar,  and  she  was  accordingly  taken  in  tow 
by  the  Eotoano,  and  was  towed  into  Gibraltar,  the 
service  beginning  between  six  and  seven  o'clock  on 
the  evening  of  13th  Oct.,  and  ending  at  about 
half-past  eight  on  the  morning  of  17th  Oct.  The 
weather  waa  fine  at  the  time,  and  the  service  was 
performed  without  danger  either  to  the  Boxaaaor 
her  crew,  but  apart  from  the  peculiar  circumstances 
to  which  I  am  about  to  advert,  the  service  waa  a 
service  for  which  the  court  would  be  disposed 
to  award  a  considerable  sum,  the  value  of  the 
property  being  high,  that  is  about  dSfiOOL    The 
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oonrt,  however,  cannot  awardi  and  indeed,  it 
is  not  asked  to  award  any  salvage  remaneration 
to  the  owners  of  the  Boxcma  either  on  the 
valne  of  the  Miranda,  or  on  the  value  of 
her  freight.  Bat  the  master  and  the  orew 
oan,  according  to  the  decision  in  The  Sappho 
(ubi  9up,),  a  decision  which  has  been  affirmed  on 
appeal  by  the  Privy  Council  {ante,  p.  65 ;  L.  Rep. 
3  Priv.  Co.  690;  24  L.  T.  Rep.  N.  S.  796),  claim 
on  the  entire  sum,  that  is  on  the  value  of  the 
Miranda,  her  cargo  and  freight.  The  defences 
raised  by  the  owners  of  the  Miranda  to  the  claim 
preferred  by  the  owners  of  the  Boxana,  are  the 
following :  First,  that  the  owners  of  the  Boxana 
were  bound  by  their  contract  with  the  owners  of 
the  cargo  laden  on  board  the  Miranda  to  carry  the 
cargo  of  the  Miranda  to  London,  and  that  they 
would  not  have  fulfilled  this  contract  unless  they 
had  rendered  assistance  to  the  Miranda,  which 
assistance  is  to  be  considered  as  an  act  done  for  the 
sole  benefit  and  advantage  of  the  owners  of  the 
Boxana,  Secondly,  it  was  said  that  implied  in  the 
contract  between  the  owners  of  the  Boxana,  and 
the  owners  of  the  cargo  of  the  Miranda  there  was 
warranty  of  the  seaworthiness  of  the  Miranda; 
that  the  accident  arose  from  the  breach  of  such 
warranty;  and  that  the  owners  of  the  Boxana 
were,  therefore,  liable  for  all  the  consequences  of 
such  breach,  and  so  were  not  entitled  to  salvage 
remuneration  for  averting  a  loss  which  if  it  bad 
happened,  would  have  fallen  upon  themselves. 
It  is  replied  to  these  defences  that  the  conbracb  is 
to  be  found  in  the  bills  of  lading,  admitted  to 
have  been  made  between  the  parties.  If  I  am 
to  decide  the  question  whether  the  owners  of  the 
Boxana  are  entitled  to  salvage  reward,  I  must 
first  determine  whether  they  are  so  entitled  apart 
from  the  question  of  their  being  the  owners  of  the 
vessel  salved.  I  think,  unquestionably,  they  ren- 
dered a  service  entitling  them  to  salvage  rema- 
neration, unless  peculiar  circumstances  have  ren- 
dered it  impossible  for  them  to  recover  that 
remuneration.  It  becomes  necessary,  therefore,  to 
dedde  the  question  of  law.  The  contract  set  out 
in  the  bills  of  lading  is,  that  the  Miranda  should 
take  her  cargo  on  board  and  deliver  it  at  the  port 
of  London  in  the  like  good  order  and  condition  as 
shipped.  Then  follow  maoy  exceptions,  which  are 
to  be  considered  as  affording  a  justification  for  the 
non-performance  of  the  contract,  and  among  these 
exceptions  is  included  one  about  which  there  has 
been  much  discussion.  This  exception,  which  is 
contained  alike  in  all  the  bills  of  lading,  though  not 
expressed  in  precisely  the  same  words,  is  as 
follows:  *' accidents  from  machinery."  If  I  had  to 
determine  this  case  upon  the  point  raised  with 
reference  to  the  alleged  implied  warranty  of  sea- 
worthiness,! should  rule  that  the  burden  of  proving 
such  warranty  rests  with  the  defendants,  and  that 
sufficient  evidence  as  to  the  vessel's  state  and  the 
state  of  her  machinery  has  not  been  given  to  lead 
the  court  to  find  that  she  was  in  an  unseaworthy 
condition  at  the  time  the  cargo  was  shipped.  But 
I  think  the  true  q^uestion  in  the  case  is,  does 
the  exception,  "accidents  from  machinery,"  in- 
clude the  present  case?  I  must  come  to  the 
conolusion  that  the  accident  in  question  finds  its 
place  among  the  excepted  perils ;  it  is,  therefore, 
nnneoessary  for  me  to  discass  the  able  argument 
which  has  been  addressed  to  the  court  with  respect 
to  a  warranty  of  seaworthiness  being  implied  in 
the  contract.    I  have  now  to  consider  the  amount 


of  the  sum  to  be  awarded.  I  must  remember  that 
the  Miranda  was  owned  by  the  owners  of  the 
Boxana,  and  that  the  owners  of  the  Boxana  were 
earning  freight  for  the  carriage  of  the  cargo  of  the 
Miranda,  and  that  no  material  deviation  from  her 
voyage  occurred  to  the  Boxana,  as  she  towed  the 
Miranda  in  the  direction  of  the  port  to  which  she 
herself  was  bound.  I  must  also  bear  in  mind  that 
the  weather  was  fine,  and  that  there  was  no  danger. 
In  the  peculiar  circumstances  of  the  case,  I  shall 
award  to  the  owners  of  the  Boxana  350L  to  be 
paid  out  of  the  proceeds  of  the  cargo.  Remem- 
bering that  the  ship  was  the  principal  agent  in 
rendering  the  salvage  service,  I  shall  award  to  the 
master  and  crew  the  sum  of  120Z.,  to  be  paid  out 
of  the  proceeds  of  the  ship,  freight  and  cargo. 

On  application  being  made  to  his  Lordship,  he 
apportioned  the  sum  awarded  to  thu  master  and 
crew  as  follows :  701,  to  the  master  and  the  residue 
to  the  crew,  according  to  their  rating. 

Solicitors  for  the  pulintiffs,  Rillyer,  Femoick,  and 
Stibhard. 

Solicitors  for  the  defendants,  Waltons,  Buhh,  and 
Walton. 


.  Jfdy  31  and  Aug.  S,IS72. 
The  Ida. 
Bottomry^UnUguidated  claim^Ship  under  arreet 

— Pereonal  debt. 
A  bottomry  bond  on  ship,  given  by  a  master  to  a 
creditor  in  eatief  action  and  <m  a  compromiee  of  an 
unliquidated  claim  for  breack  of  contract  in  non- 
delivery  of  goods  on  a  previous  voyage,  is  bad, 
and  wUl  not  be  upheld  by  the  Oourt  of  Admi' 
rally,  even  where  the  ship  is  arrested  at  the 
.    suit  of  the  creditor  in  a  foreign  port,  and  the 

bond  is  necessary  to  obtain  her  release. 
THis'was  a  cause  of  bottomry  instituted  on  behalf 
of  Robert  Wilson  and  Ebenezer  Campbell  Steven- 
son, .  of  Liverpool,  merchants,  the  holders  of  a 
bottomry  bond  upon  the  schooner  Ida,  her  tackle, 
apparel,  and  furniture,  and  against  her  owners 
intervenioff. 

On  12th  J'eb.  1871,  the  Ida  was  at  bConte  Video, 
in  Uruguay,  South  America,  and  was  on  that  date 
charterod  by  the  plaintiff,  Robert  Wilson,  to  load  a 
cargo  of  coals  and  other  merchandise,  and  to  carry 
the  same  to  Corrientes,  Paso  de  la  Patria,  or 
Oerrito,  in  the  river  Parana,  and  "deliver  the 
same  agreeably. to  bills  of  lading,  on  being  paid 
freight  as  follows,  4/Os. — forty  shillings  sterling  in 
full  (the  act  of  God,  &o,,  excepted).  The  cargo  to 
be  brought  to  and  taken  from  alongside  at 
merchant's  risk  and  expense,  as  customary 
at  ports  of  loading  and  discharge,  and  to  be 
stowed  away  on  board  at  vessel's  expense.  The 
master  to  sign  bills  of  lading  at  any  rate  of  freight 
the  charterer  or  his  agents  may  require,  bat  with- 
out prejudice  to  this  charter-party,  it  being  under- 
stood that  he  shall  have  an  absolute  lien  on  the 
cargo,  for  the  recovery  and  payment  of  all  freight, 
dcM  freight,  and  demurrage.  The  vessel  to  be 
consigned  to  charterer's  agents  at  port  of  dis- 
charge .  .  .  The  freight  to  be  paid  after  true  and 
right  delivery  of  the  cargo,  as  customary  at  port 
of  disciiarge.  •  .  .  And  lastly,  for  the  true  per- 
formance hereof,  the  said  master  doth  hereby 
bind  himself,  his  heirs  and  assigns,  the  said  vessel 
her  freight  and  appurtenances,  and  the  said 
charterer  doth  in  like  ^manner  bind  himself, 
his  heirs  and  assigns,  and  the  cargo  to  be  laden 
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on  board  the  said  vesBel,  each  unto  the  other  in 
the  penal  sum  of  estimated  amoont  of  freight." 
Under  this  charter-party  Wilson  loaded  the 
Ida  with  a  cargo  consisting  of  202  tons  of  coals  and 
940  bags  of  bran,  both  on  his  own  aoconnt.  Before 
the  Ida  left  Monte  Video,  the  master  being  ntterlj 
withont  fnnds,  and  applying  to  Wilson  for  a  loan, 
Wilson  made  an  advance  to  the  master  on  account 
of  the  freight  of  the  coals,  by  giving  the  master  his 
bill  at  two  or  three  months'  date  for  404Z.  This 
sum  represented  the  total  amount  of  freight  on  the 
202  tons  of  coals  at  408,  per  ton.  The  master  was 
unable  to  get  the  bill  cashed,  and  Wilson  there- 
upon cashed  it  for  the  master,  dodnoting  6  per 
cent,  for  interest  and  insurance,  and  2^  per  cent, 
commission  on  the  freight  of  the  coal. 

The  Ida  proceeded  to  Corrientes,  and  was  ordered 
to  Paso  de  la  Patria,  and  there  discharged  about 
half  her  cargo  of  coals,  but  the  plaintiff's  agents 
not  appearing  to  receive  any  more,  the  master, 
after  one  notice  to  them  of  his  intention,  sold  the 
remainder  of  cargo  of  coals  to  pay,  as  he  alleged, 
demurrage  and  expenses  incurred  hj  the  dday. 
The  facts  as  to  this  part  of  the  transaction  are  fully 
set  out  in  the  judgment. 

The  Ida  then  made  other  voyages,  with  other 
cargoes,  after  the  completion  of  which  she  proceeded 
to  Buenos  Ayres,  in  pursuance  of  a  charter,  which 
had  been  obtained  for  her  by  her  master,  to  load  a 
cargo  for  carriage  thence  to  Liverpool.  She 
arrived  at  Buenos  Ayres  on  10th  Feb.  1868,  and 
commenced  to  load  her  cargo.  Whilst  the  Ida 
was  at  Buenos  Ayres,  a  suit  was  instituted  in  the 
Natioual  Court  at  that  place  to  compel  the  master 
to  refund  the  vtilue  of  the  coals  he  had  dis- 
posed  of,  to  pay  the  damages  caused  by  the 
non-delivery,  and  the  costs  and  charges  in- 
curred ;  and  by  order  of  the  judge  of  that  court, 
notioe  was  served  upon  the  master,  and  an  order  was 
issued  to  the  harbour  master  to  prevent  the  depar* 
ture  of  the  Ida,  which  was  done  by  showing  the 
judge's  order  to  the  master  of  the  Ida,  and  getting 
the  latter  to  sign  the  order.  By  the  law  (Code 
of  Commerce,  Nos.  1028, 1070)  in  force  at  Buenos 
Ayres,  a  person  claiming  damages  for  breach  of 
charter  may  institute  a  suit  tn  rem  against  the  ship 
for  the  damages,  and  the  National  Court  has  juris* 
diction  to  entertain  snob  a  suit,  and  that  court  may 
order  the  arrest  of  the  vessel  at  the  instance  of 
creditors  presenting  their  claims  in  due  form. 

Before  the  arrival  of  the  Ida  in  Buenos  Ayres 
the  British  Consul  at  that  place,  Mr.  Parish,  had 
received  a  letter  from  the  defendants,  the  owners 
of  the  Ida,  expressing  dissatisfaction  with  the 
master's  proceedings,  and  requesting  the  consul 
to  order  him  home  at  once,  stating  that  they  had 
written  to  the  same  effect  to  Bosario  and  Corri- 
entes, and  asking  for  information  about  the  vessel. 
On  her  arrival  the  consul  communicated  with 
the  master,  and  made  inc^niries  as  to  his  proceed* 
ings,  but  just  at  this  time  the  above  suit  was 
instituted,  and  the  consul  took  upon  himself,  on 
behalf  of  the  owners,  to  ascertain  the  merits  of  the 
case  instituted  against  the  ship,  and,  as  he  said  in 
his  evidence,  **  being  thoroughly  satisfied  that  it 
would  have  been  next  to  useiees  resisting  a  claim 
of  that  nature,  and  that  the  master  had  no  power 
to  sell  the  cargo  on  any  plea  whatever,"  he  deter* 
mined  to  use  his  "  influence  with  Mr.  Wilson  to 
obtain  as  satisfactory  an  arrangement  of  the  case 
as  possible,"  and  the  captain,  accepting  his  advice, 
recognised  the  proceedings  he  took  to  this  effect. 


The  steps  he  took  are  described  in  his  evidence  as 
follows : — 

After  some  oorrespondenoe  with  Mr.  Wilson,  I  par* 
BTiaded  that  gentlemaa  to  aooept  as  a  compromiBe,  for  the 
payment  of  all  olaims,  the  sum  of  4501.,  whioh  was  the 
tstimated  value  of  the  ooal  lold,  with  some  additioiial 
expentes  thereon.  Captatn  CQlemaii,  aoting  on  my  advioe, 
aooeptad  this  arrangement,  and  by  bo  doing  the  parte 
who  ware  loading  his  yeBsel  desisted  from  their  intention 
to  withdraw  the  charter.  Captain  Coleman,  having  no 
money,  waa  nnable  to  pay  the  amount  due  to  Mr.  Wiuon, 
and  I  had  no  alternative  bnt  to  advertiae  for  the  money 
on  bottomry,  and  no  person  tendering  for  the  same,  I 
indnoed  Mr.  Wilson  to  aooept  the  risk,  and  to  aooept 
payment  of  his  claim  in  this  form.  On  hia  acreeing  to  do 
ao,  bottomry  billa  for  the  amount  of  4501.,  with  an  addi- 
tional premium  of  901.,  were  drawn  up  and  aigned  in  the 
Consulate,  and  Mr.  Wilson  withdrew  the  law  prooeedinga, 
by  a  f onnal  act,  whioh  I  reoommended  him  for  his  httbbn 
aeourity  to  entw  into.  The  prohibition  whioh  had  been 
plaoed  upon  the  aailingof  the  veeael  waa  removed,  and 
the  ahip  proceeded  to  aea. 

The  bond  referred  to  was  drawn  up  at  the 
consul's  office  on  a  common  printed  form,  and  as 
far  as  material  is  as  follows : — 

Capital     MBO 

Premium 90 

Total    Je540 

Ten  days  after  my  arrival  at  the  port  of  Liverpool  I 
promiae  to  pay  to  the  order  of  Meaara.  Wilaon  and  Steven- 
aon  this  my  firat  bill  of  bottomrv,  second  and  third  of 
this  tenor  and  date  not  paid,  upon  the  schooner  Ida,  under 
my  oommand,  and  bound  on  a  voyage  to  Liverpool,  being 
for  amountof  expenaea  incurred  in  thia  port ;  which  anm  of 
5401.  atarlinff,  excepting  901.  aterling  for  premium,  waa 
actually  laid  out  in  diabursements  and  ohai^a  for  the  uae 
of  the  said  schooner,  to  enable  her  to  proceed  on  her  present 
voyage,  and  for  tne  payment  of  which  sum  of  5401. 
sterling,  in  lawful  money  of  Qreat  Britain  ten  days  after 
my  arnval  at  Liverpool  aa  aforeaaid,  I  do  hereby  bind 
myaelf,  my  heira,  exeoutors,  adminiatratora,  firmly  by 
theae  preaenta,  and  particularly  the  aaid  aohoonar,  with 
all  her  tackle,  apparel,  and  furniture,  and  it  ia  hereby 
declared  that  the  aame  are  thus  assigned  over  for  the 
aeourity  of  the  aaid  5401.  aterling,  and  ahall  be  delivered 
to  no  other  uae  or  purpoao  whatever  until  payment  of  thia 
bill  or  bond  ia  firat  made  with  the  premiuma  due  thereon. 
Now  the  condition  of  thia  obligation  ia,  Ao.  (the  usual 
form.) 

In  witneea  whereof  I  have  hereunto  aet  my  hand  and 
aeal  at  Buenoa  Ayrea,  this  11th  day  of  April  1868. 

Hbnbt  p.  Colbxan,  Maater  (L.  S.). 
Signed  aealed  and  d^vered  in  the  presenoe  of 

FsANK  Pabish,  British  Consul  at  Buenoa  Ayraa. 

No  money  was  passed  upon  the  making  of  the 
bond  which  was  given  by  the  master  solely  to 
secure  the  sum  of  4501.  as  agreed. 

According  to  the  defendiants'  evidence,  at  the 
time  of  making  the  bond  the  plaintiff  Wilson  was 
indebted  to  the  owners  and  master  of  the  Ida  in  a 
large  sum  of  money  by  way  of  demnrrag^  and  ex- 
penses in  respect  of  the  aforesaid  detention  of  the 
Ida,  and  had  not  discharged  that  debt  at  the  time 
of  this  suit. 

July  31.— Bt»«,  Q.O.  and  W.  0.  F.  PhiUimore 
for  the  plaintiffs. — ^There  was  an  absolute  necessity 
for  this  bond.  The  ship  was  liable  to  arrest  for 
the  payment  of  the  snms  due  to  Wilson  in  con* 
sequence  of  the  master's  default,  and  she  was 
under  arrest  at  the  time  the  bond  was  given  by 
process  of  the  local  court.  To  obtain  her  release 
the  master  was  forced  to  give  the  bond,  he  having 
no  credit,  and  unless  released  she  could  not  have 
proceeded  on  her  homeward  voyage  for  which  she 
was  under  charter.  It  is  objected  that  the  liability 
was  incurred  in  respect  of  a  voyage  anterior  to 
that  during  whioh  the  bond  was  to  run,  but  such 
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ft  bond  18  Tftlid  where  ife  is  given  to  release  a  ship 
from  arrest. 

The  NorthStar,  Lash.  45 ; 

ThB  Prince  George.  4  Moore,  A.  C.  C.  21 ; 

The  EdvMMd,  Lnah.  57,  211 ; 

The  Ka/mdk,  L.  Bep.  2  Adm.  &  Eco.  287,  900 ; 
18  L.  T.  Bep.  N.  S.  661 ;  8  Mur.  Law  Cm.  O.  S.  108. 
The  anxiety  of  the  owners  to  get  the  ship  home, 
and  the  neoessityfor  completing  her  charter,  were 
droomstanoes  which  made  it  more  pnident  to 
compromise  Wilson's  daim  than  to  nsk  loss  of 
chaiter  and  expense  by  defending  the  snit  in  the 
foreign  coort.  Moreover,  all  that  was  done  at 
Bnenoe  Ayres  was  done  nnder  the  sanction  of  the 
consnl  who  was  instructed  by  the  shipowners  to 
send  the  ship  home  with  all  dispatch.  It  was  trae 
that  no  money  actually  passed  between  Wilson  and 
the  master  on  the  bond  being  signed ;  bnt  that,  it 
is  submitted,  does  not  affect  the  question,  because 
in  substance  the  transaction  was  an  advance  by 
Wilson  for  the  benefit  of  the  ship.  Wilson  had 
advanced  the  whole  of  the  freight  on  the  ooals, 
and  the  master  had  not  afterwards  earned  this 
freight,  and  so  had  given  Wilson  a  claim  upon  the 
ship  by  the  leu  loci  for  breach  of  contract.  Releas- 
ing the  ship  from  this  claim  was  substantially 
advancing  money  for  the  ship.  Even  if  this 
advanne  is  to  be  considered  as  money  already 
advanced  when  the  bond  was  given,  it  must  be 
presumed  that  the  release  took  place  on  condition 
that  a  bond  should  secure  the  advance,  and  the 
consideration  was,  therefore,  bottomry,  and  was 
valid: 

The  Kamak  {ubi  tup.) 
Milwaird,  Q.O.  and  Ola/rhson  for  the  defendants, 
— ^The  veiy  essence  of  a  valid  bottomry  transac- 
tion  is,  that  it  must  be  for  actual  advances  of 
money  for  the  necessities  of  the  ship  on  the 
voyage  during  which  she  is  pledged.  In  this  case 
there  was  no  advance  of  money  for  the  necessities 
ofUieship;  there  was  nothing  beyond  a  settle* 
ment  of  accounts  between  the  paries.  The  master 
had  no  authority  to  give  the  bond  for  that  pur- 
pose ;  his  character  as  master  gave  him  no  n^ht 
to  turn  an  unliouidated  into  a  liquidated  claim, 
and  to  secure  tne  payment  of  that  claim  b^  a 
bond  with  a  bottomry  premium.  Even  supposing 
Wilson's  claim  to  have  been  maintainable  at  all, 
the  defendants'  claim  for  demurrage  and  expenses 
would  have  exceeded  it  and  should  have  been  set- 
off against  it.  The  defendants'  claim  arose  out  of 
the  default  of  Wilson  in  not  receiving  the  cargo, 
and  it  was  in  consequence  of  this  default  that  tne 
sale  took  place,  and  he  was  in  fact  not  entitled  to 
make  any  claim.  Again  Wilson's  claim  was  in 
respect  of  a  previous  vpvage,  and  had  nothing  to 
do  with  the  voyage  on  which  the  ship  was  engt^^ 
when  the  bond  was  given.  This  alone  would 
invalidate  the  bond. 

TheBdmond  (n«P.); 

The  Augufta,  1  Dodson,  289. 
The  conduct  of  Wilson  and  his  relation  to  the 
ship  renders  it  impossible  for  the  court  to  uphold 
the  bond.  The  fact  that  by  the  lem  loei  the  ship 
could  be  and  was  arrested,  is  not  in  itself  suflScient 
to  render  the  bond  valid : 

TheAugutta  («pp.) ; 

!Z%«  Otmanlt,  14 Jor. 93;  8 W.Bob.  211;  7Kotes  of 
CMes822. 
The  arrest  could  not  alter  the  nature  of  the  trans- 
action, which  was  not  a  good  ground  for  bottomry. 
PhUUmore,  in  reply. 
Aug.  3rd.»Sis  B.  Phillimors.— In  this  case  a 


question  arisen  as  to  the  validitv  of  a  bottomry 
bond.  The  material  facts  are  as  follows :  The  Ida 
being  an  English  vessel  lyine  at  Monte  Yideo,  was 
chartered  by  the  pluntiff  Wilson  to  receive  a  c?j*go 
of  coals  and  to  proceed  to  Oorrientes,  Paso  de  la 
Patria,  or  Gerrito,  and  deliver  the  same  agreeably 
to  bill  of  lading  on  being  paid  freight,  408.  sterling 
in  fulL  The  master  was  to  have  "an  absolute 
lien  on  the  cargo  for  the  recovery  and  payment  of 
all  freight,  dead  ^ight,  and  demurrage ;  freight 
to  be  paid  after  true  and  rightful  delivery  of  the 
cargo  as  customary  at  port  of  discharge."  202 
tons  of  coals  were  loaded.  Wilson  advanced  on 
account  of  the  freight,  under  conditions  certainly 
not  unfavourable  to  himself,  and  on  a  bill  at  two 
or  three  months  date,  40U.  This  bill  Wilson 
afterwards  cashed.  The  Ida  proceeded  to  Oor« 
rientes  with  a  letter  to  Don  Candido  Gomez, 
oonsigDee,  and  with  instructions  fh>m  Wilson 
to  deliver  it.  The  Ida  arrived  at  Gorrientes  on 
the  Ist  June,  1867.  The  letter  was  duly  de- 
livered, but  Qomez  seems  not  to  have  ap- 
peared ;  at  idl  events,  he  referred  the  captain  to 
one  Eeis  as  his  agent.  Eeis  said  the  Ida  must  go 
on  to  Paso  de  ]a  Patria,  but  the  communication 
between  Beis  and  the  captain  was  not  satisfactory, 
and  the  captain,  alter  waiting  six  da^s  and  consult* 
ing  the  captain  of  the  port,  advertised  in  a  news- 
paper. About  the  16th  June  the  brother  of  Gomez 
appeared,  but  gave  no  orders,  and  on  the  19th 
June  the  captain  entered  a  protest.  On  the  25th 
June  this  Gomez  again  appeared  with  the  bills  of 
lading.  Gomez  gave  the  bills  of  ladine  to  Beis, 
and  told  the  captain  to  take  his  orders  irom  the 
latter.  Beis  ordered  the  captain  to  go  to  Paso, 
and  he  sailed  next  day,  arriving  there  on  the  27th 
June.  Three  or  four  days  afterwards  he  met  Beis 
there,  and  b^gan  to  discharge ;  he  went  on  slowly 
till  the  25th  July.  An  arrangement  had  been 
made  between  the  captain  and  Beis  by  which 
the  former  was  to  be  allowed  eighteen  days 
for  discharging  the  cargo,  and  forty-eight  houra 
wuting  for  orders.  The  rate  of  demurrage  was 
to  be  5Z.  per  day.  The  consignees  had  re- 
ceived about  107^  tons,  when  on  the  26th  July 
the  captain  wrote  the  following  letter  to  Beis: 
**  To  Victor  Beis.  Dear  Sir,— As  you  are  acting 
agent  of  Gandido  Gomez,  consignee  of  the  above 
vessel,  carjD^  of  coal  and  bran,  I  now  inclose  you 
my  bill  for  demurrage  and  expenses  up  till 
Monday  next,  and  trust  to  have  an  immediate 
settlement  of  the  same,  or  I  shall  place  the  cargo 
into  other  people's  hands,  and  sell  it  to  defraj  ex- 
oenses.  Your  humble  and  obedient  servant,  Henry 
P.  Ooleman."  Then  there  follows  the  bill  for  de- 
murrage, &C.,  which  amounted  to  1238  paticoms,  I 
think  tney  are  called.  Beis  never  camo  again  for 
coals.  On  the  80th  July,  Gaptain  Golemau  wrote 
another  letter  to  Beis  :  •*  Dear  Sir,— I  wrote  to  you 
on  Friday  last,  the  26th  inst,  and  sent  you  my 
bill  for  demurrage  and  expenses ;  you  thought 
proper  not  to  answer  that  letter,  therefore  I  am 
obliged  to  send  yon  another  bill  inclosed  with  this 
for  the  said  demurrage  and  expenses,  and  if  you  fail 
in  eoming  to  a  settlement  before  forty-eight  hours 
after  the  deliver  V  of  this  letter,  I  shall,  after  the  expi- 
ration of  the  said  forty-eieht  hours,  sell  the  remam- 
ing  cargo  of  coals  to  the  nighest  bidder.  Trusting 
you  wiU  come  to  an  immediate  settlement,  I 
remain,  dear  sir,  your  most  humble  and  obedient 
servant,  Henry  P.  Golemau."  No  answer  waa  re- 
turned to  these  letters.  On  the  1st,  2nd,  5th,  and 
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14th  Aag.  the  captain  sold  the  remaiDder  of  the 
coals,  having  returned  on  the  5th  to  Corrientes. 
The  money  obtained  by  the  sale  the  captain  says 
was  applied  towards  the  payment  of  balance  of 
freight  and  claims  for  demurrage,  and  expenses 
caused  by  his  detention,  and  the  refusal  of  the 
consignees  to  receive  the  carco.  The  Ida  then 
made  divers  other  voyages  with  other  cargoes,  and 
on  the  10th  Feb.  1866  arrived  at  Buenos  A^res, 
having  previously  obtained  a  charter  for  Liver- 
pool. While  loading  her  carc^o  the  captain  was 
Bummoned  before  the  national  tribunal,  and  an  em- 
bargo was  laid  upon  the  Ida.  The  captain 
found  himself  in  a  great  difficulty,  the  char- 
terers threatening  to  withdraw  their  cargo,  and 
he  having  no  funds.  The  aid  of  the  British 
consul,  Mr.  Parish,  was  invoked,  and  he  thinking 
the  claim  of  Wilson  on  the  whole  maintainable, 
advised  a  compromise  of  the  conflicting  claims 
for  450L,  and  that  the  captain  should  raise  this 
sum  by  bottomry,  and  so  procure  the  release  of 
the  ship.  Mr.  Parish  says  in  his  evidence — [His 
Lordship  here  reaa  the  passage  of  the  consul's 
evidence,  before  set  out.]  The  bottomry  bond 
was  as  follows— [His  Lordship  read  the  bond  down 
to  the  words  **  I  do  hereby  bind "] — and  the 
usual  conclusion  follows  ;  it  is  signed  by  Coleman, 
master,  and  Mr.  Parish,  British  consul  at  Buenos 
Ayres.  The  recital  as  to  the  money  being  actually 
laid  out  in  disbursements  and  charges,  is  untrue, 
this  recital  is  indeed  part  of  the  printed  form  of 
the  bond,  but  nevertheless  I  regret  to  see  it,  and  I 
am  somewhat  surprised  that  it  escaped,  as  it  must 
have  done,  the  notice  of  the  consul.  The  fact  is, 
that  no  money  passed  at  all  between  Wilson  and 
the  captain,  aca  that  the  bond  was  not  for  dis- 
bursements or  charges,  but  to  obtain  the  release 
of  the  ship  seized  or  detained  on  what  was  in 
truth  a  matter  of  account  between  the  parties  to 
it.  Was  such  an  instrument  drawn  in  such  cir- 
cumstances a  legal  bottomry  bond  P  In  the  case  of 
The  Ka/rnak  I  reviewed  at  length  and  carefully 
considered  all  the  decisions  of  this  court  bearing 
upon  the  subject  of  bottomry  bonds,  granted  for 
the  purpose  of  raising  money  to  obtain  the  release  of 
a  British  ship  detained  in  a  foreign  port  on  account 
of  a  lien  allowed  by  the  municipal  law  of  that  port. 
I  adhere  to  the  principles  df  law  laid  down  in 
that  case  with  the  greatest  confidence  because 
they  were  subsequently  proved  by  the  Privy 
Council  (21  L.  T.  Rep.  N.  S.  69;  3  Mar.  Law  Oas 
0.  8. 276 ;  L.  Rep.  2  P.  C.  505).  I  think  it  expe- 
dient to  refer  to  two  of  the  authorities  cited  and 
relied  on  by  me  in  The  Kamak  (aup.)  In  the  case 
of  The  Prince  George  (4  Moore  P.  0.  C.  26),  before 
the  Privy  Council,  their  Lordships  said :  "If  it  had 
been  proved  that  the  law  of  New  York  gave  the 
lien  upon  the  ship  as  sumested,  we  should  have 
thought,  upon  the  general  principle,  that  where 
the  master  cannot  in  any  other  way  raise  money, 
which  is  indispensably  necessary  to  enable  the 
ship  to  continue  her  voyage,  he  may  hypothecate 
the  ahip ;  this  power  would  extend  to  a  clMe  where 
the  ship  might  be  arrested  and  sold  for  a  demand 
for  which  the  owner  would  be  liable.  It  s^ms  im- 
material whether  the  necessity  for  funds  arises 
from  such  a  demand  or  to  pay  for  repairs,  stores, 
or  port  duties.'*  I  do  not  know,  however,'  that  the 
law  upon  this  subject  has  as  ;^et  been  carried  fur- 
ther tnan  to  uphold  an  hypothecation  on 'account 
of  a  lien  by  a  creditor  in  a  foireign  port  for  ^e 
necessary  expenses  and  bharges  in  respebt  of  the 


ship,  and  even  then  ovXj  for  those  in  that  port. 
It  is  not  necessary  to  decide  whether  the  principles 
laid  down  in^  The  Prince  (horge  («tip.),  and  The 
Kamak  (sup,)  might  be  considered  to  cover  the 
case  of  a  bottomry  bond  given  for  the  purpose  of 
raising  money  not  to  be  raised  in  any  other  way, 
and  to  repeat  the  language  to  which  I  have  just 
adverted,  '*  which  was  indispensably  necessary  to 
enable  the  ship  to  continue  her  voyage/'  without 
reference  to  the  character  of  the  expenses  to  be 
defrayed  by  the  money  so  raised.  I  say  it  is  not 
necessary  to  make  a  decision  npon^  this  point, 
because  the  case  before  me  presents  a  oircumstanoe 
which  raises  another  principle  of  the  greatest 
importance  relative  to  instruments  of  this  peculiar 
character,  namely,  the  capacity  of  the  particular 
person  to  become  the  obligee  of  such  a  bond,  or,  in 
other  words,  the  capacity  of  the  captain  to  grant  Uie 
bond  to  Wilson.  It  is  contended  by  the  defendants 
that  the  failure  of  Wilson  to  fulfil  his  contract  wit^ 
respect  to  receiving  the  cargo  by  himself  or  his 
consignees  within  a  reasonable  time  at  the  proper 
port,  caused  the  expenses,  in  order  to  defray 
which  the  sale  of  the  coal  became  necessary,  and 
which  act  subsequently  necessitated  the  bottomry 
bond,  and  now  it  is  not  denied  that  such  default 
was  made  by  Wilson.  His  contention  is  that, 
nevertheless,  on  a  balance  of  the  accounts  between 
him  and  the  captain,  the  latter  is  stUl  his  debtor, 
and,  therefore,  he  arrested  the  vessel.  In  The 
Karthak  (eup.)  I  cited  a  decision  bearinff  on  this 
point  of  Story,  J.,  which  I  will  now  read.  That 
very  learned  judge  said,  "It  is  undoubtedly  true 
that  material  men,  and  others  who  furnish  sup- 
plies to  a  foreign  ship,  have  a  lien  on  the  ship,  and 
may  proceed  in  the  Admiralty  Court  to  enforce 
that  right ;  and  it  must  be  admitted  that  in  such 
a  case  a  bond  fide  creditor,  who  advances  his 
money  to  relieve  the  ship  from  an  actual 
arrest  on  account  of  such  debts  may  stipulate  for 
a  bottomry  interest,  and  the  necessity  of  the  occa- 
sion will  justify  the  master  in  giving  it,  il  he  have 
no  other  sufficient  funds  or  ciidit  to  redeem  the 
ship  from  such  arrest.  But  it  would  be  too  much 
to  hold,  as  was  contended  for  by  the  counsel  for 
the  appellants,  that  a  mere  threat  to  arrest  the  ship 
for  a  pre-existing  debt  would  be  a  sufficient  neces- 
sity to  justify  the  master  in  giving  a  bottomry 
interest,  since  it  might  be  an  idle  threat  which  the 
creditor  might  never  enforce,  and  until  enforced, 
the  peril  would  not  act  upon  the  ship  itself;  and 
if,  supposing  a  just  debt  mi^ht  in  such  a  case  be  a 
valid  consideration  to  sustam  a  bottomry  interest 
in  favour  of  a  third  p^Brson,  such  an  effect  never 
could  be  attributed  to  a  debt  manifestly  founded 
in  fraud  or  injustice.  Nor  does  it  by  any 
means  follow,  because  a  debt  sought  to  be 
enforced  by  an  arrest  of  the  ship  might  uphold  an 
hypothecation  in  favour  of  a  third  person,  that  a 
general  creditor  would  be  entitled  to  acquire  a 
Gke  interest.  It  would  seem  as  against  the  policy 
of  the  law  to  permit  a  party  in  this  manner  to 
obtain  advantages  from  his  contract  for  which  he 
had  not  originally  stipulated.  It  would  hold  out 
temptations  to  fraud  and  imposition,  and  enable 
creditors  to  practise  gross  oppressions,  against 
which  'even-  tne*^g^lance  and  •good  faith  of  an 
intelligent  master  might  not  always  be  a  sufficient 
safeguard  in  a  foreign  country."  That  is  the  case 
of  The  Aurora  (1  Wheaton's  Rep.  96, 104).  Now, 
by  accepting,  this  bottomry  'bond  •  Wilson  has 
Hoi   only  converted  ia    personal    debt    into  a 
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bottomr^  tmnsaotion,  6ht  he  has,  as  Mr.Clark- 
soQ  dearly  and  forciblj  said,  tamed  an  im- 
liquidated  into  a  liquidated  claim  with  a  bottomry 
premium.  I  am  of  opinion  that  it  wks  not  com- 
petent to  him  to  take  this  step.  I  agree  with  the 
opinion  of  my  predecessors  in  this  chdir,  that 
bottomry  bonds  ought  to  be,  so  to  speak,' favoured 
by  this  court ;  that  is,  that  the  interests  of  com- 
merpe  require  that  they  should  pot  be  invalidated 
upon  l:eohnical  or  minute  grounds,  int  to  pro- 
nounce for  the  validity  of  this  bond  in  the  ciroum- 
Btancee  which  I  havq  stated,  and  in  the  hands 
which  now  hold  it,  would  be  to  introduoe  a  new 
principle  into  the  law  relating  to  these  instruments, 
which  would  be,  I  think,  contrary  to  the  founda- 
tion on  which  they  rest,  and  not  conduciye  to  the 
interests  of  commerce..  I  must  decree  in  &Your 
of  the  defendants,  with  costs. 
Proctors  for  the  plaintiff  Toller  and  Sons, 
Solipitor  for  the  defendant,  Thomaa  Cooper, 


OOITBT  OF  APPEAL  IV  CHAVCSBT. 

snorted  bj  E,  BrawAXz  Boohi  and  H.  Pult,  Eiqn., 
Barrl8ter»«tJitw, 

Tuesday,  July  23, 1872. 
(Before  the  Lobds  Justices.) 

AlEXAKDBB  v.  CAJfPBBLL. 

Marine  insurance  —  Mutual  society  —  Policy  — 
Depositee — Bule  requiring  undertaking  hy  mort' 
gagee  or  assignee—  uondiiion  precedent. 

One  of  the  rules  of  a  mutual  insurance  assoeiationt 
which  was  incorporated  in  iheir  policies,  was 
in  these  words:-  *•  No  member,  mortgagee,  or 
assignee,  the  whole  or  any  part  of  whose  snare  in 
a  ship  insured  in  theassocicUion  shall,  (U  the  time 
of  entering  or  afterwards,  he  mortgaged  or  assigned 
to  any  person  or  persons,  shaU  ha/ve  any  claim  hy 
virtue  of  (his  policy,,  nor  shall  any  assianee  of 
such  policy  have  a  dajmfor  any  loss  or  damage 
which  inay  he  sustained  hy  such  ship  unless 
previous  to  the  occurrence  of  such  loss  or  damage 
such  member,^  mortgagee,  or  assignee  shall  have 
delivered  to  the  mqna^er  an  undertaking  approved 
qf  hy  the  mortgagee  or  assignee,  whereby  Ke  shaM 
covenant  with  ihenumager  to  pay  and  discharge 
dU  sums  of  money  which  are  or  may  become  due 
from  svjch  member  in  respect  of  such  ship  and  her 
insurance,  and  in  respect  of  the  inaurances  under' 
written  on  his  behalf  in  this  association,^* 

A  member  of  the  associcUion  deposited  a  policy  of 
insurance  on  his  ship  with  a  creditor  to  secure 
payment  of  his  debt.  This  creditor  was  also  a 
mortgagee  of  the  ship  prior  to  the  assignmeni. 
The  depositee  did  not  give  the  underiaJcing 
required  by  the  rules,  but  he,  in  fact,  paid  and 

.  discharged  all  sums  payable  in  respect  of  the 
ship  and  her  insurance.  The  ship  having  been 
lost,  the  depqsitee  filed  a  bill  against  the  associa- 
tion to  recover  the  money  due  on  the  policy : 

Held  (reversing  the  decision  of  Bacon,  V,0.),  that  as 
the  depositee,  who  was  an  assignee  within  the 
meaning  of  the  rule  as  well  as  a  m^ortga^ee, 
had  not  ^ven  the  required  undertaking,  he  was 
not  entttled  to  recover  the  money  due  on  the 
policy,  and  that  his  bill  must  be  dismissed  with 
easts, 

Tms  was  anappeal  by  the  managers  of  the  Alliance 
Ship  Insurance  Association  from  a  decision  of 
Bacon,  V.C. 


The  hearing  in  the  court  below  is  reported 
ante,  p.  373,  where  the  facts  of  the  case  are  suffi- 
ciently stated. 

The  Yice-Chanoellor  having  held  that  the  plain- 
tiff was  entitled  to  receive  the  money  due  on  the 
policy,  the  association  appealed. 

Swanston,  Q.C.,  Miller,  Q.C.,  and  Maidlow  for 
the  appellants. — Turnbvll  v.  Woolfe  (2  Mar.  Law 
Oas.  O.S.  63;  2  L.  T.  Rep.  N.  S.  48^;  9  Jur. 
N.  S.  57),  where  Lord  Westbary  overruled  the 
decision  of  Stuart,  Y.O.  (3  Giff.  91),  shows  that 
the  rule  requirins:  a  mortgagee  to  glye  an 
undertaking,  will  be  strictly  enforced  oy  this 
court.  In  that  case  there  was  a  rule  almost  iden- 
tical with  the  rule  of  the  association  in  the  present 
case;  and  the  only  difference  between  the  two  oases 
is  that  in  that  case  the  owner  of  the  mortgaged 
ship  was  the  plaintiff,  while  here  the  assignee  is 
plaintiff.  For  that  the  plaintiff  is  an  assisnee 
within  the  meaning  of  the  rule  is  clear  from 
Dufaur  v.  The  Professional  Life  Assurance  Oom* 
pany  (25  Beav.  $99),  where  a  policy  was  to  become 
void  in  certain  oases,  except  it  should  have  been 
legally  assigned ;  aod  it  was  held  that  this 
meant  validly  and  effectually  assigned,  and  that 
an  equitable  charge  by  mere  deposit  came  within  ' 
the  exception.  &,  too,  in  Jones  y.  The  Oonsoli- 
dated  Investment  Assurance  Company  {26  Beav.  256), 
where  one  of  the  conditions  of  a  life  policy  was 
that  it  should  be  void  if  the  assured  died  by  his 
own  hand,  except  it  should  have  been  assigoed  to 
other  parties  for  yalaable  consideration,  six  months 
before  hiad^th,  it  was  held  that  a  letter  to  a  cre- 
ditor chargiog  it  with  a  floating  balance  due  to 
him,  and  made  three  years  previous  to  the  death 
of  the  assured  by  his  own  hand,  was  within  the 
exception.  But  at  all  evoots  the  plaintiff  is  mort- 
gagee of  the  ship,  as  appears  from  the  ship's 
register,  and  on  that  ground  his  non  compliance 
with  the  rule  precludes  him  from  reoovering. 
Then  there  was  snob  misrepresentation  on  the  in- 
surer's part  as  to  yitiate  the  policy  altoorether,  and 
Oampbell  v.  Eiekards  (5  B.  &  Aid.  840),'ahows  that 
the  underwriter's  evidenoe  as  to  the  insurability 
of  the  ship  is  not  admissible.  Then  the  rales  pro- 
vide that  all  disputes  as  to  claims  shall  be  referred 
to  arbitration  ;  and  the  obtaining  the  decision^  of 
arbitrators  on  the  matter  in  dispute,  is  by  the 
rules  declared  to  be  a  condition  precedent  to 
the  right  of  any  member  to  maintain  any  action  or 
suit  on  his  policy,  and  that  being  so,  Scott  r. 
Avery  (5  H.  L.  Cas.  811),  shows  that  the  plaintiff 
cannot  sue  until  an  award  has  been  made.  They 
^so  referred  to 

Hughes  v.  Tindall,  18  C.  B.  98 ; 
,     31  A  32  Viot.  o.  86. 

-B^ay,  Q.C.  and  Marten,  for  the  plaintiff,  were  not 
called  upon  as  to  the  alleged  misrepresentation,  or 
as  to  the  neoessity  of  a  previous  submission  to  arbi- 
tration.— ^The  defence  that  the  plaintiff  had  not 
complied  with  the  rule  by.  giving  the  required 
undertaking,  and  therefore  was  not  entitle(?  to 
recover,  was  not  raised  by  the  answer,  but  was 
raised  for  the  first  timet  by  affidavit  at  the  hearing. 
Fhillips  V.  PhUlips  (5  L.  T.  Eep.  N.  S.  655 ;  4 
De  Q.  ¥.,&  J.  208)  shows  that  such  a  defence  can- 
not b^  set  up  by  affidavit  at  such  a  stage  of  the 
case.  There  is  no  evidence  of  an  7  mortgage  of 
the  ship  except  the  ship's  register,  and  that  evi- 
dence IS  inadmissible,  no.  such  defence  having 
been  raised  b^  the  answer.    Then  the  plaintiff  is 

a  mere  depositee  of  the  policy,  and  cannot  be  con-   /> 
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Bidered  an  assignee  within  the  meaning  of  the 
rules. 

Without  calling  for  a  reply. 

Lord  Justice  James  said  that  the  plaintiff  clearly 
was  an  assignee  of  the  policy.  He  came  to  this  court 
as  equitable  assignee  of  the  policy  which  had  been 
granted  to  someone  else,  and  he  had  no  title  to 
sue  for  the  money  secured  by  the  policy  unless  he 
was  in  equity  the  owner  of  it.  He  was  an  assignee 
of  the  policy  within  the  meaning  of  the  15th  rule ; 
and,  that  being  so,  the  words  of  the  15th  rule 
which  was  incorporated  in  the  policy  made  it 
quite  clear  that  he  could  not  recover  upon  the 
policy  unless  he  had  given  the  undertaking  men- 
tioned in  the  rule.  He  had  also  been  proved  by 
the  evidence  to  have  had  a  mortgage  of  the  ship 
prior  to  the  equitable  assignment  of  the  policy  to 
nim.  Therefore,  even  if  he  was  not  an  assignee  of 
the  policy,  he  was  still  subject  to  the  15th  rule, 
for  the  fact  that  he  was  mortgagee  of  the  ship 
brought  him  equally  within  that  rule.  His  Lord- 
ship was,  therefore  of  opinion  that  the  defendants 
had  made  out  their  case.  The  Vice-Chancellor's 
decree  must  accordingly  be  reversed,  and  the  bill 
be  dismissrd  with  costs. 

Lord  Justice  Mxllish  was  of  the  same  opinion. 

Solicitors  for  the  appellants,  Btoeken  and 
tTtipp. 

Solicitors  for  the  respondents,  Thomas  and 
HoUavM, 


V.C.  BAOOV'S  OOVBT. 

Beported  Iqr  the  Hon.  Bobbrt  Butlui  and  T.  H.Cak80v, 
Esq.,  BArrlsWrMht-Law. 

Tuesday,  Nov.  5, 1872. 
Tanner  v.  Phillips. 

Mortgage  of  ship   and   freight — Oharter-pariy — 

Advances  for  ship's  dishvrsements^^Aecottnt. 

By  the  terms  of  a  charter-party  it  was  provided  thai 

the  charterers  shoidd  advance  necessary  funds  for 

the  ship's  disbursements,  not  exceeding  a  speeified 

amount  at  the  port  of  lading^     Previously  to 

entering  into  the  chcirter-party  the  owner  had 

mortgaged  the  ship  and  freight.     The  charterers 

made  advances  for  the  ship's  disbursements,  eon^ 

siderdbJy  in  excess  of  the  amount  specified  in  the 

charter-party .    Before  the  freight  became  due  the 

mortgagee  took  possession  of  the  ship,  a/nd  stopped 

the  cargo  for  freight, 

Held  that  the  charterers  were  iu>t  entitled  to  deduct 

from  the  amjourd  due  for  freight  the  advances 

made  by  them  in  excess  of  the  sum  provided  by 

the  charter-party. 

This  suit  was  instituted  by  the  assignees  of  the 

freight  against  the  charterers  of  the  ship  Phara- 

mond  for  the  purpose  of  having  an  account  taken 

of  the  freight  earned  by  the  ship  while  chartered 

by  the  defendants. 

In  Sept.  1862,  H.  J.  Hall,  being  the  owner  of 
the  Pharamond,  mortgaged  her  to  the  plaintiff 
Tanner,  and  by  a  deed  of  even  date  assigned  to 
him  the  freight  to  become  due  on  account  of  the 
ship. 

In  Nov.  1863,  Hall,  without  the  knowledge  of 
the  plaintiff,  chartered  the  Pharam^md  to  the 
defendants  Phillips  and  King,  who  had  no  notice 
of  the  assignment  to  the  plaintiff. 

By  the  terms  of  the  charter-party  the  ship  was 
to  load  at  Algoa  Bay,  and  proceed  firom  thence  to 


London,  the  freight  to  be  paid  on  nnlnadipg 
and  right  delivery  of  the  car|^  as  customary. 
"  Necessary  funds  for  ship's  disbursements,  not 
exceeding  150{.,  to  be  advanced  the  master  at  port 
of  loading,  free  of  interest  and  commission,  but 
subject  to  insurance,"  and  the  owners  of  the  ship 
were  to  have  an  absolute  lien  on  the  cargo  for  all 
freight.  The  ship  was  duly  loaded  at  ATgoa  Bay, 
and  while  there  the  defendants  adyanced  sums 
amounting  to  2891.  9^.  Id,  to  the  master  of  the 
ship,  the  receipts  for  which  sums  were  endorsed 
on  the  charter-part^. 

The  ship  arrived  in  the  London  Docks  on  the 
1st  Sept.  1864,  and  on  the  6th  Sept.  the  defen- 
dants advanced  a  sum  of  350L  to  pay  wages  doe  to 
the  sailors  and  other  disbursements  of  the  ship. 

On  the  8th  Sept.  the  ship  began  discharging 
her  car^o.  On  the  26th  Sept.  the  plaintiff  to<£ 
possession  of  the  ship,  at  which  time  the  whole  of 
the  cargo  had  not  been  delivered,  and  on  the  SOth 
be  stopped  the  cargo  in  the  hands  of  the  London 
and  St.  Katherine's  Dock  Company.  The  cargo 
was,  however,  released  upon  a  sum  of  money  being 
paid  into  court  on  account  of  the  freight. 

The  question  now  was  whether,  in  taking  the 
accounts,  the  defendants  were  to  be  allowed  to 
deduct  from  the  amount  due  for  freight  the  total 
amount  which  they  had  advanced,  or  only  the 
150L  as  provided  by  the  charter  party. 

E.  K.  Karslake  Q.C.  and  W.  W.  KarslaJee,  for 
the  plaintiffs,  submitted  that  the  advances  inade 
by  the  defendants,  in  excess  of  the  150Z.  whioh 
they  were  authorised  to  advance,  were  mere  per- 
sonal loans,  which  they  were  not  entitled  to  charge 
against  freiffht.    They  referred  to— 

BrnUh  y.  PlwiMnsr,  1  B  &  Aid.  575 ; 

De  8ilvale  y.  Kendall,  4  M.  &  S.  37 ; 

ManMd  v.  Maitland,  4  B.  &  Aid.  582 ; 

The  Salacia,  32  L.  J.  48,  P.  M.  &  A. ;  1  Lush.  Adm. 
Bep.  545;  1  Mar.  Law  Cas.  O.  S.  322; 

(Hbeon  V.  Ingo,  6  Hare,  112: 

Briatow  v.  Witmore,  4  L.  T.  Bep.  K.  S.  622;  81 
L.  J.,  467 Ch.;  1  Mar.  Law 0^.  O.  S.  95. 

W,  F,  Robinson,  for  the  defendants,  contended 
that  the  mortgagee  could  not  be  in  a  better  posi* 
tion  than  the  owner  of  the  ship,  and  that,  there- 
fore, the  sums  which  had  been  advanced  for  the 
ship's  disbursements  must  be  allowed  out  of 
freight. 

The  yicB-GHA.NCELLOB  said  that  the  defendants* 
contention  could  not  be  sustained.  The  terms  of 
the  charter-party  were  quite  distinct  and  dear 
that  150  and  no  more  was  to  be  deducted  f^rom 
the  amount  of  the  freight.  When  the  mortgagee 
took  possession  of  the  vessel  the  whole  amount  of 
the  freight,  minus  the  150Z.  authorised  bv  the 
charter-party  to  be  deducted,  became  pavable  to 
him.  The  advances  in  excess  of  the  150L  were 
mere  personal  loans,  and  had  nothing  to  do  with 
freight,  and  could  not  therefore,  be  deducted  oat 
of  it. 

Solicitor  for  the  plaintiff,  Souihgate. 

Solicitor  for  the  defendants,  OotteriU. 
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OOVBT  OF  OOlKlCOir  PLEAS. 

Befortod  bj  H.  H.  Hocnva,  uid  H.  F,  Foour,  Eiqn.» 


June  7  and  9, 1872. 
Stanton  v.  Bighabdson;  Bichabdson  v.  Stanton. 

ChafieT'parUf — 81^  unfit  for  cargo-^Rpfmal  to 
provide  cargo — Warraniy  of  aeaworthvneis — Beo- 
sondbleneaa  of  ca/rgo. 

The  obligation  imposed  upon  a  ahipoumer  who  has 
entered  into  a  charter-party  ie  to  supply  a  ship 
thai  is  reasonably  fi^  to  carry  the  cargo  stipulated 
for  in  the  charter-party.  The  respective  duties  of 
charterer  and  shipoumer  are  that  the  charterer 
must  offer  a  reasonable  cargo  of  the  Jevnd  specified 
in  the  charter^  and  ihe  shipoumer  must  provide  a 
ship  recuonably  fit  to  carry  such  a  reasonable 
cargo,  (a) 

If  the  shipoumer  commits  a  brea4ih  of  charier  such 
as  to  justify  the  charterer  in  not  putting  the  cargo 
stipulated  for  on  board  at  the  moment  of  the 
brecuh,  and  it  cannot  be  remedied  within  such  a 
time  as  not  to  frustrate  the  obiect  of  the  voyage, 
the  charterer  is  altogether  cAsolved  from  per* 
formance  of  the  charter,  (b) 

The  shipowner  contracted  ujith  ihe  charterer  to  load 
afuUand  complete  cargo  of  sugar  in  bags,  hemp 
in  compressed  baksp  ^  measurement  goods, 
always  sufficient  dead  weight  to  ballast  the  vessel 
ai  TTioilo,  and  to  sail  to  Cork  for  orders  to  dis- 
charge  at  same  point  in  the  United  Kingdom. 

The  rates  of  freight  for  wet  sugar  were  specified  in 
the  charter-party  as  higher  than  those  for  dry 
sugar. 

Before  taking  cargo  on  board  the  ship  was  surveyed 
and  reported  to  be  a  first-class  rish^  and  fit  to  carry 
a  dry  and  perishable  cargo  to  any  port  of  the  world. 

(a)  Tbe  queetioii  of  what  is  a  reasonable  cargo  has 
been  considered  in  the  United  States  in  several  oases.  It 
has  been  there  laid  down  that  the  nsnal  stipulation  in  a 
ohftrtcr-party  to  take  a  oargo  of  lawful  merc^iandise 
impliea  that  the  artiolee  oomposing  the  cargo  shall  be  in 
•ooh  condition,  and  put  np  in  snoh  a  form,  that  they 
can  be  stowed  without  injury  to  each  other ;  and  that  a 
master  of  a  ship,  therefore,  may  refuse  to  take  goods 
offered  for  shipment,  if  in  his  honest  judgment  they  are 
in  Buoh  a  condition  or  of  snoh  a  oharaoter  that  they 
cannot  be  carried  without  injury  to  the  rest  of  the  cargo, 
withaut  violating  a  charter-party  containing  the  con- 
dition mentioned :  (Boyd  v.  Moses  7  Wallace's  (IT.  S. 
Supreme  Court)  Bep.  316 ;  see  also  Weaton  v.  Foster,  2 
Curtis'  (U.  8.  Circuit  Court,  First  Circuit)  Bep.  119 ; 
and  Weston  v.  Minot,  8  Woodbury  and  Minot's  (U.  8. 
Cironit  Court,  First  Circuit)  Bep.  436.)— Ed. 

(b)  This  rule  has  been  more  broadly  stated  in  America 
thus :  "  Where  the  whole  consideration  for  any  stipula- 
tion fails^  or  if  it  becomes  impossible  of  being  performed 
snbetaotiallv  as  the  parties  mtended,  by  the  voluntary 
act  of  one  of  the  parties,  the\. other  is  not  bound  to  pro- 
ceed, but  may  decline  prafonnance  on  his  part "  :  {Klsine 
V.  Catara.  2  Gallison's  (U.  8.  Circuit  Court,  First  Circuit 
Bep.  60-74  (per  Story,  J.).  So  in  another  case  it  was  held 
that  a  stipulation  in  a  cnarter-par^  that  the  chartered 
vessel,  then  in  distant  seas,  womd  proceed  from  one  port 
named  (where  it  was  expected  she  would  be)  to  anotiier 
port  named  **  with  all  possible  dispatch"  is  a  warrant 
that  she  will  so  proceed,  and  goes  to  the  root  of  the  con* 
traot.  It  is  not  a  representation  that  she  will  so  pro- 
ceed, but  a  condition  precedent  to  a  right  of  recovery. 
Accordingly,  if  a  vessel  go  out  of  the  direct  course,  the 
charterer  mav  throw  up  the  oharter-partf :  {Lowhir  v. 
Bangs,  2  Wallace's  (U.S.  Supreme  Court)  Bep.  728.)  The 
reason  of  this  is  manifest.  The  delay  caused  bv  the 
deviation  frustrated  the  object  of  the  voyage,  and  the 
voya^  becomes  impossible  of  being  performed  as  the 
partiee  intended,  time  being  an  essentbl  element  ol  the 
oontract. -*  Bd. 
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A  cargo  of  wet  sugar  in  bags  was  then  shipped  by 
the  dicvrterer,  but  when  the  bulh  had  been  put  on 
board  it  was  discovered  that  there  was  sv^h  cm 
accumulation  of  molasses  in  the  hold,  the  result  of 
draincbgefrom  the  sugar,  that  the  ship  would  not 
be  seaworthy  in  her  then  state;  nor  could  the 
pumps,  in  consequence  of  being  dogged,  get  rid  of 
the  drainage,  although  they  were  in  every  respect 
sufficient  for  ordinary  purposes  ;  nor  could  any 
pumps  be  obtained  sufficient  to  deal  with  the  drain* 
a^e  tn  a  less  tims  than  six  or  seven  months. 
The  ship  was  ultimately  unloaded,  and  the  cargo 
went  to  Europe  in  another  vessel,  when  the  char- 
terer refused  to  load  another  cargo. 
Gross  actions  were  brought — one  by  the  shipowner 
agaifhst  the  charterer— for  refusing  to  loada  cargo, 
and  also  for  loading  a  cargo  in  such  an  unfit  con- 
dition that  the  ship  could  not  prosecute  her  voyage. 
The  other  action  by  the  charterer  against  the  ship- 
oumer for  his  not  taking  proper  precautions  to 
Teeep  his  ship  fil  for  the  voyage,  and  to  recover 
damages  for  injury  to  the  cargo. 
The  jury  found  at  the  trial,  in  answer  to  the  judge, 
ih!at  the  cargo  wan  a  reasonable  cargo  to  be 
offered;  that  the  ship  was  unfit  to  carry  the  carao 
offered  to  her,  or  any  cargo  of  wet  sugar;  that  ike 
damage  to  the  sugar  was  caused  by  the  ship  not 
being  reasonably  M  to  carry  a  reasonable  cargo  of 
wet  sugar;  and  trial  the  ship  would  not  have  been 
seaworthy  without  new  pumps  and  with  a  cargo  of 
wet  sugar  on  board : 
Held,  that  the  shipoumer  was  bound  to  provide  a 
reasonable  ship  to  carry  reasonable  coui^go  of  the 
hind  specified  in  the  charter  party,  that  the  char- 
terer was  bound  to  offer  such  a  cargo,  and  thai  by 
reason  of  the  unfitness  of  the  ship  the  charterer 
was  entitled  to  recover;  also,  as  the  jury  had 
found  that  the  shipowner  oould  not  remedy  the 
defects  in  his  vessel  within  such  a  reasonable  time 
as  TMt  to  frustrate  the  object  of  the  vovctge,  the 
charterer  nmst  be  taken  to  be  absolved  altogether. 
These  were  cross  actions  between  tbe  owner  and 
charterer  of  r  ship  called  the  Isle  of  Wight  npon  a 
oharter-partjr. 

In  tbe  action  by  the  shipowner  Stanton  against 
Bicbardsou  the  charterer  of  the  ship,  the  declara- 
tion set  out  the  charter-party  in  fall,  and  then 
alleged  as  breaches  that  the  defendant  neglected 
and  refused  to  load  a  fall  and  oomplete  cargo  on 
board  the  ship,  and  that  he  neglected  and  refused 
to  pay  the  freight. 

The  second  count  alleged  that  the  defendant 
loaded  a  large  portion  of  the  oarg^,  to  wit,  aagar 
in  bags,  and  the  same  was  afterwards  properly  and 
necessarily  for  the  safety  of  the  ship  and  cargo 
landed  by  the  master  at  the  port  of  lading,  on 
account  of  a  part  thereof  being  in  a  damaged  state 
in  the  hold  of  the  vessel ;  and  that  all  conditions 
were  performed  and  all  times  elapsed,  and  all  things 
were  done  necessary  to  entitle  the  plaintiff  to  re- 
load the  said  portion  of  the  sfdd  cargo,  and  to  have 
the  residue  of  the  cargo  supplied ;  yet  the  defen- 
dant refused  to  allow  the  said  portion  to  be  re- 
loaded, and  to  have  the  residue  of  the  oargo 
supplied,  &o. 

The  third  count  was  similar  to  the  second.  The 
fourth  count  set  oat  the  charter-party,  alleging  as 
breaches  of  the  said  charter-party,  that  tboagh  a 
large  portion  of  the  cargo,  consisting  of  sugar  in 
bags,  was  loaded  on  board  the  ship  by  the  defen- 
dant, a  portion  of  it  was  in  such  a  bad,  dangerous, 

and  unfit  state  for  oonyeyanoe  in  the  ship,  that  tbe     r> 

^        Digitized  by  vgWVJV  IV^ 


450 


MARITIME  LAW  OASES. 


O.P.] 


Stanton  v.  Eichabdson  ;  Eicearoson  v,   Stanton. 


0.  P. 


same  damaged  and  injared  the  ship  and  her  pampa 
and  also  the  residue  of  the  sugar,  so  that  the  ship 
could  not  safely  set  sail  and  proceed  on  her  voyage 
wherehy  the  plaintiff  was  injuriously  affected  and 
suffered  damage,  Sco. 

The  fifth  count  was  an  ordinary  money  count. 
The  defendant  by  his  pleas  traversed  all  the  alle- 
gations in  the  declaration,  and  forther  pleaded 
that  the  ship  was  not  light,  staunch,  and  strong, 
or  fit  to  receive  and  carry  a  cargo  as  she  was 
required  to  be  according  to  the  true  intent  and 
meaning  of  the  charter-party ;  and  that  the  defen- 
dant could  not,  althongn  he  was  ready  so  to  do, 
safely  or  securely  load  on  board  the  ship  a  full  and 
complete  or  any  cargo,  and  by  reason  of  the  con- 
dition of  the  ship  was  prevented  from  deriviog  any 
benefit  from  the  charter-party,  and  the  considera- 
tion for  the  same  wholly  failed. 

The  plaintiff  took  and  joioed  issue  on  all  the 
defendant's  pleas. 

In  the  second  action  by  the  charterer  (Richard- 
son) against  the  shipowner  (Stanton)  the  first 
count  of  the  declaration  after  setting  out  the  terms 
of  the  charter-party,  alleged  as  a  breach,  that  the 
master  did  not  take  all  proper  means  to  keep  the 
ship  tight,  staunch,  and  strong,  well  manned  and 
sound,  and  in  every  way  fitted  for  the  voyage,  and 
that  the  ship  at  the  time  pf  receiving  the  cargo 
on  board  was  not  a  good  risk  for  insurance,  and 
did  not  load  and  carry  a  full  and  complete  or  any 
cargo  according  to  the  charter-party ;  whereby  the 
plaintiff  lost  the  benefit  of  the  charter,  and  was 
put  to  great  expense  in  landing  the  cargo,  and 
warehousing  the  same,  and  was  compelled  to  ship 
the  cargo  by  another  vessel,  and  a  section  of  the 
cargo  which  had  been  loaded  on  board  the  ship 
was  either  lost  or  much  damaged  and  injured,  &o. 

The  second  and  third  counts  respectively  alleged 
bailments  of^oertain  goods  to  the  defendant  to  carry 
in  his  ship,  and  alleged  damage  to  the  goods 
through  the  negligence  of  the  cfofendant  and  his 
servants,  and  through  the  defective  and  nn- 
seaworthy  condition  of  the  defendant's  ship« 

The  fourth  count  oontained  the  money  counts  in 
the  usual  form..  The  defendant  by  his  pleas 
traversed  all  the  material  alleitations.  Upon  which 
pleas  issue  was  joined. 

The  material  ^ts  of  the  charter-party,  as  Uir 
as  is  sufficient  to  understand  the  present  case,  wero 
as  follows :  It  was  agreed  between  the  master  of 
the  ship  called  the  Isle  of  Wight  for  and  on 
behalf  of  himself  and  the  owner  of  the  said 
vessel  of  the  one  part,  and  the  Borneo  Company 
(Limited)  as  agents  for  and  on  behalf  of  the 
charterer  of  the  other  part,  that  the  said  master 
should,  afber  having  discharged  his  inward 
cargo  with  all  proper  dispatch,  '•  sail  for  Manilla, 
or  as  near  thereunto  as  he  might  safely 
get  for  orders  to  load  within,  there  or  at 
Yloilo  or  at  Znbu,  the  following  cargo  of  lawful 
merchandise,  &c.,  a  full  and  complete  cargo  of 
sugar  in  bags,  hemp  in  compressed  bales,  ^ 
measurement  goods,  always  sufficient  dead  weight 
to  ballast  the  vessel;"  and  that  the  vessel,'  bemg 
so  loaded,  should  sail  to  Cork  or  Falmouth  for 
orders  to  discharge  in  a  port  in  the  United 
Kingdom  or  in  Europe,  between  £DEivre  and  Ham- 
burg. The  provisions  concerning  rate  of  freight 
specified  that  the  rate  should  be  iL  2«.  6d.  for  diy 
suffar,  4Z.  6«.  for  wet  sugar,  and  41.  l&i.  for  hemp 
and  measurement  goods.     The  charter  did  not 


commence  with  the  usual  dause  as  to  the  vessel 
being  tight,  staunch,  and  strong,  but  oontained  the 
followingprovision :  "The master  engages  that  the 
vessel,  before  and  when  receiving  cargo,  shall  be  a 
sood  risk  for  insurance;  and  he  iHll  when  required, 
provide  a  survey  report  declaring  her  to  be  so; 
and  during  the  voyage  the  master  shall  take  all 
proper  means  to  keep  the  vessel  tight,  stannofa, 
and  strong,  well  manned  and  provided,  and  in 
every  way  fitted  and  provided  for  the  vo^a^/' 

These  cross  actions  were  tried  at  the  sittings  in 
London  after  Hilary  Term,  before  Brett,  J.  and  a 
special  jnir,  when  the  following  facts  were  proved : 
The  IbU  of  Wight  proceeded  to  Manilla,  and  thenoe 
in  consequence  of  orders  received  from  the  char- 
terer's asent,  to  Tloilo,  a  port  in  the  Philippine 
Islands.  In  pursuance  of  the  terms  of  the  charter 
party,  wherein  it  was  agreed  she  should  be  surveyed 
at  Yloilo,  she  was  overhauled,  and  reported  to  be  a 
first-class  risk,  and  fit  to  carrv  a  dry  and  perishable 
cargo  to  any  part  of  the  world.  A  cargo  of  what  is 
known  as  wet  sugar  in  bags  was  provided  for  ber 
by  the  charterer.  It  appears  that  a  very  large 
quantity  of  moisture  drains  from  cargoes  of  wet 
sugar,  and  when  the  bulk  of  the  cargo  had  been 
lotted  it  was  found  that  there  was  such  a  large 
accumulation  of  molasses  in  the  hold,  the  result  of 
the  drainage  from  the  sogar,  that  the  ship  would 
not  be  seaworthy  for  the  voyage  if  she  proceeded 
in  the  condition  she  then  was.  Efforts  were  made 
to  get  rid  of  the  drainage  from  the  sugar  by 
pumping  the  ship.  The  pumps  were  in  good 
repaur,  and  of  the  usual  kind  for  a  ship  of  the 
character  of  the  Isle  of  Wight,  and  quite  sufficient 
for  all  ordinary  purposes;  but  owing  to  the  depth  of 
the  ship's  hold,  and  the  nature  of  the  material, 
they  were  unable  to  deal  with  the  drainage  of  the 
sugar.  The  ship  was  perfectly  seaworthy,  except 
with  respect  to  this  particular  cargo  of  wet  sugar, 
and  the  incapacity  of  the  pumps  to  deal  with  it. 
Eventually  it  became  necessury  to  unload  the  cai|^ 
again,  and  warehouse  it  at  Yloilo,  whence  it  was 
afterwards,  by  arrangement  between  the  parties, 
sent  to  Europe  in  another  ship  called  the  MiUam, 
The  charterer  refused  to  provide  another  cargo.  It 
appeared  that  there  was  no  means  of  obtaining  any 
other  pumps  for  the  purpose  of  pumping  out  the 
drainage  from  the  sogar,  except  by  sending  for 
them  to  Manilla,  and  it  would  have  taken  a  vei^ 
considerable  period  (six  or  seven  months)  befbre 
they  could  be  procured.  At  the  trial  the  learned 
judge  left  the  following  fourteen  questions  to  the 
jury,  but  the  jury  gave  the  replies  thereto 
appended. 

1.  Did  the  charterer  in  the  first  plaoe  offer  a  foil 
cargo  P— Yes. 

2.  Did  the  charterer  refuse  to  allow  the  oai^  to 
be  re-shipped,  or  any  cargo,  after  the  first  was 
discharged,  to  be  shipped  and  carried  in  the  Jsis  cf 
Wight  f— Yes. 

3.  Was  the  sugar  shipped  on  board  the  Mttion 
by  mutual  consent  P — ^Yes. 

4.  Was  the  sugar  which  was  offered  to  the 
obtain  a  reasooable  cargo  to  be  offered? — ^Yes. 

d.  If  not,  was  the  defect  such,  and  so  apparent, 
that  a  captain  of  ordinary  care  and  stalk,  if  he 
meant  to  object  to  it,  ought  to  have  objected  to  it. 

6.  Was  the  ship  reasonably  fit  to  carry  a  reason- 
able  cargo  of  Yloilo  wet  sugar? — Ho. 

7.  Was  the  ship  fit  to  carry  the  cargo  that  was 
offered  to  her  P— No. 

8.  Did  the  oaptain  use  reasonable  skill  and  osre 
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in  the  treatmenfc  of  the  cargo  delivered  to  him  P — 
No. 

1 9.  Was  the  damage  saffered  b^  the  sagar  the 
reealt  of  its  own  defective  cooditioD,  withoat  any 
defect  in  the  ship  or  any  defaalt  in  the  captain  P— 
No. 

10.  Was  the  damage  to  the  sugar  caased  by  the 
unfitness  of  the  ship  to  carry  the  cargo  offered  to 
her^or  by  the  ship  being  anreasonably  unfit  to  carry 
a  reasonable  cargo  of  i  ioilo  wet  sugar,  or  by  want 
of  reasonable  earn  or  skill  of  the  captain  in  treat- 
ing the  cargo  delivered  to  him  P — Yes. 

11.  If  the  ship  was  defective,  was  the  captain 
willing  aud  able  to  make  her  fitwithina  reasonable 
timeP — Willing,  but  not  able. 

12.  Was  he  willing  and  able  to  make  her  fit 
within  such  a  time  as  would  not  have  frustrated 
the  object  of  the  adventure  P— Willing,  but  not 
able. 

13.  Would  the  ship,  without  new  pumps,  and 
having  the  sugar  that  was  offered  to  her  on 
board,  have  been  seaworthy  P — ^No. 

14.  Would  the  ship,  without  new  pumps,  and 
with  a  reasonable  cargo  of  Yloilo  sugar  on  board, 
have  been  seaworthy  P— No. 

The  learned  fudge,  upon  these  findings  of  the 
jury,  directed  the  verdict  to  be  entered  for  the 
charterer  in  both  actions,  and  reserved  leave  to  the 
shipowner  to  move  to  enter  a  verdict  for  him ;  the 
court  to  be  at  liberty  to  make  all  amendments 
that  the  judge  ought  to  have  made.  It  was  agreed 
that  the  damage  in  both  actions  ahould  he  re- 
ferred. 

Upon  a  former  day  Henry  Jamea,  Q.G.,  ob- 
tained a  rule  nin  to  enter  the  verdict,  pursuant  to 
the  leave  reserved,  on  the  ground  that  Eichardson, 
the  charterer,  had  no  right  to  throw  up  the  charter- 
party  and  refuse  to  load  a  cargo ;  and  that  upon 
the  finding  of  the  jury,  Stanton  the  shipowner,  was 
entitled  to  have  the  verdict  entered  for  him,  and 
also  for  a  new  trial,  on  the  ground  of  misdirection 
on  the  part  of  the  judge  in  directing  a  verdict  to  be 
entered  for  Bichardson  upon  the  findings  of  the 
jury,  and  in  telling  the  jury  that  there  was  a 
warranty  on  the  part  of  the  shipowner  that  the 
ship  was  fit  to  carry  a  reasonable  cargo  of  Yloilo 
wet  sngar ;  and  that  there  was  an  obligation  on 
the  part  of  the  shipowner  and  master  of  the  ship  to 
have  the  ship  in  a  state  fit  for  snob  a  cargo,  and 
that  the  master  should  possess  the  neoessaiy 
knowledge  enabling  him  to  deal  with  and  manage 
anch  a  cargo ;  and  in  telling  the  jury  that  the  ship- 
owner was  boaiid  within  a  reasonable  time  to  mi^e 
the  ship  fit  to  take  such  a  cargo,  and  to  do  so  within 
BOoh  a  time  as  would  not  frustrate  the  objects  of 
the  adventure,  or  upon  the  ground  that  the  ver- 
diots  were  against  the  waght  of  evidence ;  first  in 
the  answers  given  by  the  jury  to  the  sixth,  seventh, 
and  foorteenth  questions ;  cecondly,  in  the  answers 
to  the  eighth,  ninth,  and  tenth  questions ;  and, 
thirdly,  in  the  answers  to  the  eleventh  and  twelfth 
qneetions. 

Sir  John  Kofiralake,  Q.O.,  Bwti,  Q.G.,  and  J.  0. 
MaiheWf  showed  cause.— There  is  no  doubt,  look- 
ing at  the  words  of  the  charter-party,  that  wet 
Bogar  may  be  loaded  if  it  is  a  reasonable  cargo, 
and  the  jury  have  found  that  wet  sugar  is  a  reason- 
able cargo.  There  is  an  express  provision  in  the 
charter-party  that  the  ship  shall  be  a  good  risk 
for  insurance  at  the  time  she  received  her  canco, 
BO  that  it  was  intended  that  the  ship  should  be 
seaworthy  with  regard  to  the  particular  cargoes 


]  specified ;  but  the  jury  by  their  findings  prove  that 
the  ship  was  not  fit,  and  that  she  could  not  within 
a  reasonable  time  have  been  made  fit  for  the  pur- 
pose for  which  she  was  chartered ;  and  where  such 
IS  the  ^t  it  is  established  by  the  cases  that  when 
the  default  on  the  shipowner's  part  goes  to  the 
whole  consideration,  that  is   an  answer  to  the 
charterers  refusing  to  provide  a  cargo.    In  Tarra* 
lochia  V.  Hichie  (1  Ex.  N.  S.  186 ;  21  L.  J.,  Bx.  26) 
it  was  held  the  stipulations  in  a  charter-party  that 
**  the  vessel  being  tight,  staunch,  and  strong,  and 
shall  sail  with  all  convenient  speed,*'  are  not  con- 
ditions precedent  to  the  charterers'  obligation  to 
load,  unless  by  the  breach  of  such  stipulations  the 
object    of    the    voyage    is    wholly    frustrated. 
Pollock,  O.B.,  says :   ''  The  question  is  whether 
the  fact  of  the  vessel  not  being  tight,  strong,  and 
watertight  is   a   condition  precedent  to  the  per- 
formance  by   the   defendant  of  his  contract.^   I 
think  not."    In  like  manner  it  is  not  a  condition 
precedent  that  the  vessel  should  sail  with  con- 
venient speed  or  in  a  reasonable  time.    Where, 
indeed,  the  charter-party  provides  that  the  vessel 
should  sail  on  a  particular  day,  that  is  a  condition 
precedent.    The  distinction  is  obvious.    In  Abbot 
on  Shipping,  part  4,  c.  1,  s.  5,  it  is  said  :  '*  Whether 
or  not  a  particular  covenant  by  one  party  be  a 
condition  precedent,  the  breach  of  which  will  dis- 
pense with  the  performance  of  the  contract  with  the 
other,  or  an  independent  covenant,  is  a  question 
to  be  determined  according  to  the  fair  inten- 
tion   of    the  parties  to   be  collected   from   the 
langnage  employed  by  them."    An  intention  to 
make  any  particular  stipulation  a  condition  pre- 
cedent   should    be    clearly  and  unambiguously 
expressed.    The  general  rule  laid  down  by  Lord 
Ellenborough  Davison  v.  QwywiM  (12  East.  381) 
is,  *'  that  unless  the  non-performance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and 
consideration  of  it,  the  covenant  broken  is  not  to  be 
considered  a  condition  precedent,  but  as  a  distinct 
covenant  for  the  breach  of  which  the  party  injured 
may  be  compensated  in  damages."  See  also  BehnY, 
Bumesa  (1  Mar.  Law  Oas.  O.  S.  178, 329 ;  3  B.  &  S. 
751 ;  32  L.  J.  204,  Q.  B.).   In  MaAndrew  v.  Ohapple 
(2  Mar.  Law  Cas.  0.  S.  339;  L.  Rep.  1  0.  P.  6&; 
14  L.  T.  Eep.  N.  S.  566)  Willes,  J.  says,  "It 
is  settled  that  a  delay  or  deviation  which  goes 
to  the  whole  root  of  the  matter,  deprives   the 
charterer  of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  charterer  in 
chartering  the  ship  is  an  answer  to  an  action 
for   not  loading  a  cargo;   but  that  loss,  delay, 
or  deviation  short  of  that  gives  an  action  for 
damages,  but  does  not  defeat  the  charter."    This 
case  nearly  resembles  a  contract  for  the  supply  of 
goods  which  shall  answer  a  certain  descriptten* 
and  be  fit  for  a  specific  purpose  for  which  thev 
were  ordered.    In  Bedhead  v.  The  Midland  Bad' 
way  Oompawy  (L.  Bep.  2  Q.B.  433;  16  L.  T.  Bep. 
N.  S.  485),  there  was  a  distinction  drawn  between 
the  two  classes  of  carriers  who  con vev  goods  by  sea 
and  by  land.    The  shipper  of  goods  has  a  right  to 
expect  a  seaworthy  ship,  and  may  sue  the  ship- 
owner if  it  is  not,  and  it  the  obligation  on  the  port 
of  the  shipowner  to  provide  a  ship  reasonably  fit 
for  the  voyage  is  absolute,  a  failure  on  his  part  to 
fulfil  that  obligation  is  enough  to  put  an  en  1  to 
the  liabilty  of  the  charterer  to  load  a  cargo.    It 
would  be  absurd  to  say  that  the  charterer  is  to 
load  a  cargo  on  bcNurd  an  unseaworthy  and  unfit 
ship — ^for  instance  to  put  silk  into  a  leaky  ship^^T 
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and  tberefore  the  obarterer  was  not  bound  to  reload ; 
and,  according  to  the  learned  judge's  finding,  he 
was  totally  absolved  from  the  obligation  of  providing 
a  cargo*  and  was  entitled  to  recover  damages  for 
the  breach  of  contract  on  the  part  of  the  ship« 
owner : 

Clapham  v.  Xangton,  2  Mar.  Law  Gas.  O.  S.  54;  10 

L.  T.Bep.  N.  S.875: 
Burgess  v.  Wickham,  1  Mar.  Law  Gas.  O.  S.  303 ;  3 

B  A  S  669  * 
Knill  V.  Hooper,  26  L.  J.  377,  Ex. ;  2  H.  &  N.  277 ; 
Thompson  v.  QiUeepy,  5  £.  &  B.  209 ; 
Lyon  T.  Mells,  5  East.  427 ; 
Towse  V.  Heitdersonj_4  Ex.  890; 
CHhson  T.  Small,  4  H.  of  L.  353 ; 
Abbott  on  Shipping,  5th  edit.  218 ;  11th  edit.  221 ; 
Pothier,  Gharterpartie ; 

BeU'a  Gommentaries  on  the  Laws  of  Sootland,  s.  497 ; 
CUpshaw  V.  Vertusjb  Q.B.  265. 
Henry  James,  Q.C.,  Waihin  Williamit  and  Oohen 
in  support  of  the  rule.— One  of  the  questions  for 
the  obart  to  decide  is  whether  the  shipowner  was 
bound  to  provide  a  ship  to  carry  such  a  cargo  as 
was  offered  him.    The  ship  was  seaworthy,  and  fit 
to  carry  any  ordinary  cargo,  but  the  wet  sugar 
choked  her  pumps,  and  rendered  her  unseaworthy 
only  so  long  as  the  wet  sugar  was  on  board.    On 
the  removal  of  the  cargo,  the  ship  was  at  once  fit 
to  take  goods  of  any  other  quality  on  board.    It 
cannot  be  said  that  the  shipowner  is  to  go  to  the 
expense  of  altering  his  ship  for  the  purpose  of 
carrying  a  particular  cargo;   for   although  the 
charter-party  specifies  that  the  charterer  may  load 
various  cargoes  of  lawful  merchandise,  the  mten- 
tion  must  be  taken  to  be  such  cargoes,  as  are  suit- 
able for  the  ship.    The  charteier  must  be  satisfied 
that  the  ship  which  he  charters  is  fit  for  the  purpose 
for  which  he  employs  her,  and  if  he  charters  a  ship 
which  is  unsuitable  for  the  cargo,  that  is  not  the 
shipowner's  fault ;  and  it  would  be  hard  indeed  on 
the  shipowner  if  he  were  to  be  called  upon  to  adapt 
his  ship  to  suit  the  nature  of  a  cargo  the  character 
of  which  must  naturally  be  more  within  the  know* 
ledge  of  the  charterer  than  of  the  shipowner.    The 
specification  of  a  cargo  as  it  appears  in  the  charter- 
]mrty  refers  only  to  a  cargo  of  ordinary  descrip* 
tion,  and  not  to  an  extraordinary  cargo  as  this  was. 
For  instance,  if  the  specification  was  n>r  machinery, 
and  no  measurements  were  given,  wouldthecharterer 
be  at  liberty  to  offer,  and  would  the  shipowner  be 
bound  to  accept»  machinery  of  such  a  sue  that  it 
would  be  impossible  to  get  it  into  the  hold  without 
taking  up  the  decks  P   The  shipowner  is  bound  to 
do  w£it  he  can,  I  admit,  to  carry  the  cargo,  but 
not  to  go  to  such  extraordinary  length  as  to  alter 
the  structure  of  the  ship.    As  to  the  finding  of  the 
jury,  that  the  captain  did  not  use  reasonaSe  skill 
and  care  in  the  treatment  of  the  cargo  delivered  to 
him*  it  is  contended  that  the  obligation  is  to  bring 
reasonable  skill  and  care  to  the  case  of  an  ordinary 
cargo;  but  he  cannot  be  expected  to  have  any 
special  knowledge  necessary  to  the  management  of 
an  exceptional  carso.  If  the  charterer  could  show 
that  the  ship  could  not  be  of  any  use  whatever  to 
him,  he  might  repudiate  the  contract ;  but  if  he 
cannot  show  such  to  have  been  the  case,  the  whole 
consideration  has  not  failed,  and  his  remedy  is  by 
cross-action  for  any  damage  he  may  have  suffered : 
(Behn  v.  Bwrnega,  1  Mar.  Law  Oas.  0.  S.  178, 
329;  3  B.  &  8.  752;  32  L.  J.  204,  Q.  B.)    Any 
other   cargoes  specified    in    the    charter-party, 
except  the  one  in  question,  could  have  been  taken 
by  the  ship,  and  even  this  oonld  have  been  carried 
with  oonBid9rable  deky.    The  oases  lay  it  down 


that  the  whole  purpose  of  the  adventure  must  be 
rendered  impossible  to  exonerate  the  charterer. 

Tarraboehia  v.  Hickie,  26  L.  J.  26,  Ex. ; 

MeAndrewY.  Chapple,2MMr.  LawOas.O.S. 839 ;  14 
L.T.Bep.N.8.556: 

Dimeeh  y.  Q)rUU,  12  Moore,  P.  G.  199 ; 

Blasco  T.  Fletcher,  1  Mar.  Law  Gas.  O.  S.  380 ;  9 
L.  T.  Eep.  N.  8. 109 ;  14  G.  B.,  N.  8. 147 ; 
Even  if  the  charterer  would  have  been  entitled  in 
the  first  instance  to  refuse  to  load  a  cargo,  on  the 
ground  that  the  ship  was  not  fitted  with  sufficient 
pumps  for  a  cargo  of  wet  sugar,  having  loaded  the 
sugar  he  had  waived  the  condition  precedent,  and 
could  not  reject  the  ship,  because  the  parties  could 
not  be  placed  in  their  former  position. 

BoviLL,  G.J. — ^The  verdict  in  both  these  actions 
was  for  the  charterer,  the  defendant  in  the  first 
action  and  the  plaintiff  in  the  second.  A  rule  was 
obtaiued  on  behalf  of  the  shipowner  to  enter  a 
verdict  for  him  in  both  actions  on  the  findings  of 
the  jury  or  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the 
evidence.  After  bearing  the  evidence  ^iven  at  the 
trial  read  over,  I  have  come  to  the  opinion  thai  the 
findings  of  the  jury  were  in  accordance  with  the 
verdict.  My  brother  Brett  is  not  dissatisfied  with 
the  verdict ;  and,  on  the  whole,  it  does  not  appear 
to  me  that  there  is  any  sufficient  ground  for  dis- 
turbing the  verdict  on  any  of  the  questions  that 
were  IdPt  to  the  inry.  With  regard  to  the  motion 
to  enter  the  ver€liot,or  for  a  new  trial  on  the  ground 
of  misdirection,  the  matter  depends  upon  the  rela- 
tive obligations  of  the  shipowner  and  tne  charterer. 
The  facts  with  reference  to  this  question  are  not  in 
dispute.  The  ship  was  good  and  sound  enough  for 
all  ordinary  purposes,  and  the  cargo  was  a  proper 
cargo  for  a  ship  that  was  suitable  to  carry  it.  "Ihe 
charter-party  into  which  the  parties  entered  was 
not  quite  in  the  ordinary  form  with  regard  to  th'^ 
fitness  of  the  ship.  The  usual  terms  do  not  oooor 
in  the  beginning;  but  the  contract  which  ia 
between  the  master  of  the  one  part  on  behalf  of 
the  owner,  and  agents  of  the  charterer  of  the  other 

Eart,  is  that  the  master,  after  having  discharged 
is  inward  cargo,  shall  sail  for  Manilla  for  orders  to 
load  within  there  or  at  Yloilo,  the  following  oargo 
of  lawful  merchandise,  namely,  a  full  and  complete 
oargoof  sugar  in  bags,  hemp  in  compressed  bales,  ^ 
measurement  goods.  In  that  part  of  the  charter 
noticing  is  said  as  to  the  nature  of  the  sugar, 
but  in  the  dause  relating  to  the  rate  of 
freight  it  is  provided  that  the  rate  shall  be 
4iL  2s.  6d.  for  dry  sugar  and  4L  5s.  for  wet 
sugar.  Towards  the  end  of  the  charter  is  this 
engi^ement  by  the  master  ''that  the  veonel 
before  and  when  reoeiving  oargo  shall  be  a  good 
risk  for  insurance,  and  he  will  when  reanired,  pro- 
vide a  survey  report  declaring  her  to  be  so ;  and 
during  the  voyage  the  master  shall  take  all  proper 
means  to  keep  the  vessel  tight,  staunch,  andstrong, 
well  manned  and  provide^  and  in  every  way  fitted 
and  provided  for  the  voyage."  Under  this  obartar 
the  charterer  was  olearlv  at  liber^  to  offer  acarffo 
of  wet  sugar.  He  was  clearly  at  libertv  to  load  tSe 
ship  at  Yloilo.  It  appears  to  be  well  understood 
that  the  sugar,  which  at  that  port  is  wet  sugar,  is 
of  such  a  description  thav  there  is  a  considerable 
drainage  from  its  molasses  and  moisture.  Under 
such  a  charter  there  is  no  doubt  that  the  oargo 
offered  must  be  a  reasonable  oargo  of  the  desorip- 
tion  specified ;  but  lamnotawareof  anyanthoritv 
to  support  the  proposition  that  the  obarterer  is 
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bound  to  oflbr  a  cargo  suitable  to  the  particalar  ship 
In  the  state  in  which  she  is  at  the  time  of  loading. 
The  onlylimit  with  respect  to  the  nature  of  thecargo 
which  the  charterer  maj  ship  appears  to  be  that  of 
reasonableness.    Mr.  James  suggested,  as  aniUos- 
tration  of  his  contention,  the  oner  of  exceptionally 
large  pieces  of  machinery  or  heavy  guns  under  a 
ohiurter  which  simply  provided  for  a  cargo  of  mer- 
cbandise.    The  answer  to  she  argument  deriyed 
from  that  illustration  appears  to  be  tiiat  in  such  a 
case  the  jury  would  probably  say  that  such  a  cargo 
was  not  a  reasonable  car^^  to  offer.    That  seems 
to  me  to  be  the  only  mode  m  which  snch  a  case  can 
be  disposed  of.  Another  illustration  may  be  taken. 
Suppose  the  charter  provided  for  a  cargo  of  cattle, 
could  it  be  said  that  the  charterer  was  bound  to 
offer  a  cargo  of  cattle  suitable  to  the  ship  in  the 
state  she  was  at  the  timeP    If  the  ship  was  not 
properly  fitted  to  receive  a  cargo  of  heavy  cattle,  is 
the  charterer  to  be  bound  to  provide  a  cargo  of  light 
cattle  P    I  think  the  ship  must  be  fit  to  receive  any 
reasonable  cargo  of  the  nature  that  the  shipowner 
undertook  to  carry.    The  jury  in  the  present  case 
found  that  the  sugar  offered  was  a  reasonable  car|^ 
to  be  oflTered.    They  have  also  found  that  the  ship 
was  not  reasonably  fit  to  carrv  a  reasonable  cargo 
of  Tloilo  sugar.    There  is  a  further  finding  that 
the  captain,  thoogh  willing,  was  unable  to  make 
l^e  ship  fit  to  carry  the  cargo  within  a  reasonable 
time,  or  within  such  a  time  as  not  to  frustrate  the 
object  of  the  venture.    The  reason  of  the  unfitness 
of  the  ship  arose  f^m  the  nature  of  the  sugar  and 
the  character  of  the  pumps.    If  the  cargo  had  re- 
mained on  board,  or  had  been  reloaded,  the  pumps 
being  wholly  unequal  to  dealing  with  the  accumu- 
lation of  the  drainage  from  the  sugar,  the  safety  of 
the  vessel  would  have  been  endangered  and  the 
cargo  wholly  ruined  and  rendered  unmerchantable. 
The  jury  haying  found  that  the  vessel  was  not  only 
unfil^  but  that  she  could  not  have  been  made  fit  in 
such  time  as  not  to  frustrate  the  object  of  the  ad* 
yenture,  the  question  arises,  what  is  the  obligation 
of  the  shipowner  with  reference  to  a  ship  chartered 
to  carry  a  particular  sort  of  goods  P    It  seems  to 
me  that  he  is  bound  to  furnish  a  vessel  fit  to  carry 
the  cargo  that  the  charterer  has  undertaken  to  put 
on  board.      There  are  additional  terms   in  this 
charter,  yiz.,  as  to  what  is  to  be  done  during  the 
ycmge,  and  that  the  vessel  is  to  be  a  good  risk 
before  and  at  the  time  of  receiving  the  cargo.  The 
jury  foond  that  the  vessel  at  such  time  was  unfit 
to  reoeive  the  cargo.  Is  there  any  obligation,  under 
such  oircumstances,  on  the  charterer  to  load,  or  if, 
having  been  loaded,  the  cargo  is  obliged  to  be  im- 
mediately discharged,  as  here,  to  reload  P    The 
question  appears  to  me  to  answer  itself.      The 
onarterer  is  not  bound  to  load  or  reload  unless  the 
ship  is  fit  to  reoeive  the  cargo  and  to  carry  it.    It 
is  said  there  was  an  absence  of  authority  as  to  the 
exact  obligation  of  the  shipowner  in  relation  to 
these  questions.    This  may  arise  from  the  absence 
of  doubt  as  to  the  nature  of  such  obli^tion.  There 
seems  to  me,  however,  to  be  safficient  authority 
for  thepropositions  for  which  I  am  now  contending 
Lord  Ellenboroueh,  in  the  case  of  Lyon  v.  Mem 
(5  East.  429),  said,  '*  In  every  contract  for  the  car- 
riage <^  goods  between  a  person  holding  himself 
forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
oarry  goods  for  hire,  and  the  person  putting  goods 
on  board,  or  employing  his  vessel  or  lighter  for 
that  purpose,  it  is  a  term  of  the  contract  on 
the  pyrt  of  the  carrier  or  lighterman,  implied 


by  law,  that  his  vessel  is  tight  and  fit  for  the 
purpose  or  employment  for  which  he  offers  and 
holds  it  forth  to  the  public."  It  is  true  that  these 
observationB  apply  cniefly  to  persons  following  a 
public  employment,  and  are  made  on  the  footing 
that  the  nature  of  such  employment  will  be  a  guide 
to  what  the  contract  must  oe  between  the  parties. 
But  in  a  late  case  before  Lord  Ellenboroagh,  a 
similar  question  arose  under  a  charter-party. 
That  case  is  Havdoeh  v.  Qeddes  (10  East.  564) ; 
and  there  Lord  Ellenborough  says,  "Had  the 
plaintiff's  neglect  precluded  the  defendants  from 
making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  consideration,  and  might  have  been 
insisted  as  an  entire  bar."  That  was  because 
then  the  consideration  would  have  wholly  failed. 
Here  the  jury  found  that  what  occurred  did  wholly 
frustrate  the  objects  of  the  voyage,.and  so  this  case 
comes  distinctly  within  the  doctrine  laid  down  in 
the  passage  I  have  cited.  It  was  argued  by  Mr. 
Williams  that  this  doctrine  about  frustrating  the 
objects  of  the  voyage  was  a  new  doctrine  intro- 
duced by  the  case  of  Tcurrahochia  v.  Hickie  (1 H.  A 
N.  183;  26  L.  J.  26  Ex.)  This  is  not  reall^  so,  in 
my  opinion.  Several  other  cases,  establishing  the 
same  principle,  have  b&Ba  referred  to  in  the  argu- 
ment, which  are  much  older  than  Ta/rrdbochia  v. 
Hiehie,  and  especially  the  case  of  Freeman  v. 
Taylor  (8  Bing.  124).  The  question  there  was 
one  of  deviation.  Tindal,  G.J.  laid  it  down  to  the 
jury  that  if  the  deviation  was  so  long  and  unreason- 
able as  that  in  the  ordinary  course  of  mercantile 
business  it  would  frustrate  the  whole  object  of  the 
voyage,  the  contract  was  at  an  end.  He  left  the 
case  to  the  jury  precisely  as  my  brother  Brett  left 
the  present  case,  and  the  court,  after  taking  time 
to  consider,  upheld  his  ruling.  The  same  doctrine 
may  be  traced  back  as  far  as  the  case  of  Oonstahle 
y.  Chberrie  (Palm.  397),  where  the  covenant  was  to 
sail  with  the  first  wind.  It  appears  to  me,  there- 
fore, in  the  present  case,  that  the  object  of  the 
voyage  being  frustrated  the  charterer  was  not 
bound  to  load  a  carga  It  is  trae  that  he  did  load 
a  cargo  in  the  first  instance,  but  after  it  was 
so  loMled  it  had  to  be  removed  from  the  vessel, 
because  she  was  unfit  to  carry  it.  It  appears  to 
me  that  the  same  reasoning  applies  to  the  question 
whether  he  was  bound  to  reload  as  applies  to  the 
question  of  his  obligation  to  load.  The  question 
may  be  regarded  from  another  point  of  view.  When 
there  are  concurrent  acts  to  be  performed  on  each 
side,  as  for  instance,  where  one  is  to  receive  cargo 
and  the  other  to  deliver  it,  the  party  who  claims 
for  a  breach  of  the  contract  must  have  been  ready 
and  willing  to  do  his  part.  The  jury  having  found 
that  the  ship  could  not  have  been  made  fit  within 
a  reasonable  time,  or  such  a  time  as  that  the  object 
of  the  voyage  would  not  be  frustrated,  that  finding 
appears  to  me  to  amount  to  a  finding  that  the 
shipowner  was  not  ready  and  willing  to  receive 
the  cargo  offered.  For  these  reasons  I  think  the 
verdict  must  stand,  and  the  rule  be  discharged. 

Btlbs,  J.— I  am  of  opinion  that  in  these  cross 
actions  the  charterer  is  entitled  to  the  judgment  of 
the  court,  and  to  hold  his  verdicts.  In  other 
words,  that  the  ship  was  to  blame,  and  not  the 
sugar.  The  charter-party  provides  in  express 
terms  that  wet  sugar  may  be  shipped,  but  at  a 
hi^^her  rate  of  freight  than  dry  sugar.  The 
evidence  shows  that  the  ship's  pamps  were  of  such 
a  size,  diameter,  and  description  that  they  would 
no»  and  did  not  discharge  the  water  mixed  with 
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the  drainage  of  the  wet  sugar ;  the  ship,  therefore,  j 
was  not,  in  respect  of  the  pumps,  reasonably  fit  to 
carry  the  goods,  that  is  to  say,  the  wet  sngar  she 
had  contracted  to  carry.  The  charterer  knew 
nothing  of  ihe  existing  pumps,  neither  their  power 
or  capacity.  The  shipowner  or  captain  was  bound 
to  know,  and  did  know.  The  charterer,  perhaps, 
Imew  nothinff  of  the  disproportion  of  the  thick 
drainage  to  uie  power  of  the  pumps.  The  jury 
have  found  the  negligence  to  be  in  the  shipowner. 
My  brother  Brett's  directions,  which  were  in 
accordance  with  this  view  of  the  case,  seem  to  me 
to  be  unassailable.  The  learned  judge  is  not  dis- 
satisfied with  the  yerdicts  in  these  cases,  there* 
fore  they  must  stand. 

Bbbtt,  J. — It  seems  to  me  that  three  questions 
arise  in  this  case.  First,  whether  the  correct 
questions  were  left  to  the  jory ;  secondly,  if  so, 
and  they  were  properly  answered,  what  is  the 
effect  of  such  answers  on  the  rights  of  the  parties  P 
thirdly,  whether  they  were  properly  answered. 
The  answer  to  the  fint  question  seems  to  depend 
on  what  the  rights  and  obligations  of  the  parties 
are.  It  appears  to  me  they  must  be  decided 
by  the  written  contract,  the  construction  of  which 
is  for  the  court,  without  regard  to  any  considera- 
tion as  to  the  knowledge  of  either  party,  and  with 
respect  to  the  charterer  of  the  ship  and  cargo. 
Such  considerations  are  immaterial  with  respect  to 
a  written  contract.  The  contract  is  a  charter- 
party,  by  which  the  charterer  is  to  have  the 
option  of  loading  a  full  and  complete  cargo  of 
sngar  in  bags,  hemp  in  compressed  bale,  ^ 
measurement  goods.    This  stipulation,  ffiving  an 

S»tion  as  to  the  nature  of  the  cargo,  is  in lavour  of 
e  charterer.  Amongst  the  things  which  the 
charterer  has  the  option  of  shipping  is  a  cargo  of 
wet  sugar ;  the  shipowner  undertakes  to  carry  such 
a  carffo.  In  addition,  the  shipowner  took  on  him- 
self the  obligation  to  provide  a  vessel  that  should 
be  a  good  risk  for  insurance,  and  procure  a  survey 
report  proving  her  to  be  so.  It  was  urged  that 
by  virtue  of  that  stipulation  the  shipowner 
was  bound  to  provide  a  ship  that  was  seaworthy 
when  the  cargo  was  on  board  or  whilst  loading.  I 
should  be  sorr^  to  rest  my  decision  on  that  ex- 
press undertakm^.  I  think  the  question  turns  on 
another  undertaking,  not  express,  but  implied.  I 
admit  that  some  of  the  questions  that  were  put  to 
the  jury  may  not,  in  point  of  form,  define  with 
perfect  strictness  the  obligations  of  the  shipowner, 
and  the  rights  of  the  charterer ;  but  it  appears  to 
me  that,  taking  ail  the  questions  together,  in  sub- 
stance the  case  was  correctly  presented  to  the 
jury.  It  is  found  that  the  cargo  offered  was  a  rea- 
sonable cargo ;  and  therefore  the  answer«i  to  ques- 
tions six  and  seven  become  in  the  event  equiva- 
lent to  one  another.  What  then  is  the  effect  of 
these  findings,  considered  with  regard  to  the  re- 
ciprocal duties  arising  between  the  charterer  and 
shipowner  from  the  mere  fact  of  their  having 
entered  into  an  ordinary  charter-party  P  It  seems 
to  me  that  the  obligation  of  the  shipowner  is  to 
supply  a  ship  that  is  seaworthy  in  relation  to  the 
oarg^  which  he  has  undertaken  to  carry.  I  do  not 
think,  however,  that  this  proposition  completely 
expresses  his  liability,  though  the  proposition  I  am 
about  to  state  with  regaixl  to  such  liability  in 
many  cases  may  amount  to  the  same  thing  only  in 
effect.  I  think  the  obligation  of  the  shipowner  is 
to  supply  a  ship  reasonably  fit  to  carry  the  cargo 


stipulated  for  him  in  the  charter-party.  This 
appears  to  be  the  measure  of  his  liability,  as  stated 
in  the  case  of  Lyon  v.  MeUs  (5  Bast,  427),  and  by 
Lord  Wensleydue  in  the  case  of  Qibson  v.  Small 
(4  n.  L.  Gas.  353),  and  again  by  Lord  Ellenboroogrh 
in  Havdoek  v.  Qeddes  (10  East,  536).  The  same  rale 
is  adopted  in  the  edition  of  Abbott  on  Shippings, 
by  Shee,  J.,  and  by  mv  brother  Blackburn  m  the 
case  of  Jledhead  v.  The  Midland  Eailway  Company 
(16  L.  T.  Bep.  N.  S.  4«5 ;  L.  Bep.  2  Q.  B.  412).  and 
affirmed  on  appeal  (20  L.  T.  Bep.  N.  S.  628;  L. 
Bep.  4  Q.  B,  379).  It  is  arsued  tbat  the  charterer 
is  bound  to  ship  a  cargo  that  is  suitable  for  the 
particular  ship.  That  would  be  to  destroy  the 
option  ihat  is  expressly  reserved  by  the  charter- 
party  to  him.  With  all  the  assistance  rendered 
to  me  by  counsel,  I  can  find  no  more  decisive  mode 
of  stating  the  true  proposition  with  regard  to  the 
duties  ot  charterer  and  shipowner  than  that  the 
one  must  offer  a  reasonable  cargo  of  the  kind 
specified  in  the  charter,  and  the  other  mast  pro* 
vide  a  bhip  reasonably  fit  to  carry  such  a  reason- 
able cargo.  In  truth,  it  often  happens  in  jurispra- 
dence  that  the  law  can  lay  down  only  such  general 
rules,  leaving  the  application  of  them  to  the  parti- 
cular facts  to  be  determined  by  the  findings  of  the 
jury.  If  such  be  the  rights  and  duties  of  the 
parties,  what  is  the  effect  as  to  these  two  actions  P 
With  respect  to  the  action  by  the  charterer,  he 
sues  for  damages  for  not  providing  a  ship  acoord* 
ing  to  the  charter.  For  the  puiposes  of  that  action, 
it  is  sufficient  to  hold  that  by  reason  of  the 
unfitness  of  the  ship  there  was  a  breach 
of  contract,  and  all  damages  necessarily  oc- 
casioned by  such  breach  of  contract  ez.  gr, 
damage  to  the  sugar,  and  expenses  are  reco- 
verable. With  regard  to  the  action  for  not 
loading  or  not  relcMding,  the  further  question 
arises  whether  under  the  circumstances  the 
charterer  bad  a  right  to  refuse  to  load  or  to  reload. 
In  this  action  we  must  decide  whether  there  was 
not  only  a  breach  of  contract,  but  such  a  breach 
of  contract  as  entitled  the  charterer  to  refuse  to 
load  or  to  reload.  The  question  in  such  cases  is 
said  to  be  whether  the  warranty  was  a  condition. 
I  apprehend  that  a  stipulation  amounting  to  a  con- 
dition is  necessarily  also  a  warranty,  and  there  may 
be  circumstances  preventing  its  being  treated  as  a 
condition,  and  tben  it  is  only  available  as  a 
warrantv;  as,  lor  instance,  when  the  stipulation 
is  that  the  ship  shall  be  ready  to  load  within  a  fixed 
time,  or  a  reasonable  time,  and  the  cargo  is  loaded 
and  carried.  Though  before  loading  this  might  he 
a  condition  precedent,  inasmuch  as  the  charterer 
has  loaded  and  derived  benefit  from  the  charter, 
he  cannot  rely  on  it  as  a  condition,  but  must  treat 
it  as  a  warranty.  The  question,  therefore,  here 
is:  Whether  the  unfitness  of  the  ship  may  be 
treated  as  a  breach  of  a  condition  preoedent ;  that 
is  to  say,  whether  it  amounted  to  a  breach  of  con- 
tract entitling  the  charterer  to  refuse  to  load  or  to 
reload.  I  think  the  questions  as  to  loading  and 
reloading  are  the  same,  for  in  my  opinion  the  effect 
of  the  agreement  between  the  parties  was  that  the 
matter  should  be  treated  as  if  the  charterer  had  a 
cargo  ready  to  load  and  refused  to  load  it.  Now, 
assuming  that  to  be  so,  and  the  findings  to  be 
correct,  the  jury  have  found  that  the  ship  was  not 
reasonably  fit  to  carry  the  cargo,  and  that  she  was 
so  unfit  as  to  be  unseaworthy  with  the  cargo  on 
board.  But  it  is  not  necessary  to  decide  whether 
the  charterer  would  be  entitled  on  aoooont  of  such 
Digitized  by  ^<JKJKJWIK^ 


MAEITIME    LAW    CASES. 


455 


O.P.] 


Tharsis  Stjlphue  Oompamt  v.  Loftus. 


[O.P. 


unfitaess  and  anseaworthiness  to  reject  the  ship 
at  onoe,  for  the  jury  have  gone  farther,  and  fonnd 
that  not  only  was  toe  ship  unfit  and  ansoaworthy, 
bat  also  that  she  oonld  not  be  made  reasonablj^  fit 
and  seaworthy,  not  only  within  a  reasonable  time, 
bnt  within  snch  a  time  as  wonld  not  entirely 
frastrate  the  whole  adventure.  It  seems  to  me 
that  the  ccxiclnsion  to  be  drawn  from  all  the  cases 
analogous  to  this  is,  that  if  the  breach  of  contract 
by  the  shipowner  be  such  as  to  justify  the  charterer 
in  not  putting  the  cargo  on  ifoard  at  the  moment 
of  the  breach,  and  it  cannot  be  remedied  within 
snob  a  time  as  not  to  frustrate  the  object  of  the 
voyage,  this  absolyes  the  charterer  altogether.  It 
would  be  a  gross  injustice  if  it  were  otherwise. 
The  charterer  must  be  taken  to  have  entered  into 
the  contract  with  the  usual  mercantile  objects  of 
such  a  contract,  which  objects  must  be  taken  to  be 
known  also  to  the  shipowner,  and  it  cannot  be  that 
the  shipK>wner  is  to  hold  the  charterer  to  his 
bargain  if  these  objects  are  frustrated.  If  in  such 
a  case  as  the  present  he  were  bound  to  put  the 
cargo  on  board  in  the  first  instance,  he  clearly  was 
not  bound  to  reload  after  what  occurred.  The 
only  remaining  question  is  whether  the  findings  of 
the  jury  were  against  the  evidence;  and  with 
regard  to  this  question,  I  cannot  say  that  after  the 
case  was  fully  gone  into,  there  appeared  to  me  to 
be  much  difficulty  with  regard  to  the  facts.  It 
seems  to  me  that  the  verdicts  ought  not  to  be  dis- 
turbed, and  for  these  reasons  the  role  must  be 
discharged.  Rule  cUschtirged. 

Attorneys   for  charterer,   Wcdtona,  Bubo^  and 
WaUon:  for  shipowner,  Thomas  and  HoUams. 


Thursday,  Nov,  14, 1872. 
Thabsis  Sulphue  Cokpany  v.  Loftus. 

Arbitraiion^Average  adjuster^LiahiUty  for  want 
of  care, 

DeelarcUion  that  the  plaintiffs  were  owners  and 
consignees  of  cargo  on  hoa/rd  a  vessel,  and  that  U 
became  necessary  to  adjust  certain  average  and 
other  losses,  and  thereupon  the  master  of  the  vessel, 
on  behalf  of  the  owners  and  of  the  plaintiffs, 
retained  and  employed  the  defendant  asanaverage 
adjuster  to  investigate  vouchers  and  accounts  and 
settle  and  adjust  an  average  statement ;  (hat  the 
defendant  a>ccepled  cmd  entered  upon  the  retainer 
and  employment,  and  thereupon  it  becamehis  duiy 
to  take  due  and  proper  care  and  use  proper  shxU 
and  diligence,  Sfc,  Yet  the  defendant  dii  not  take 
due  and  proper  care,  but  conducted  himself  so 
carelessly  that  the  statement  made  up  by  him  was 
erroneous,  whereby,  &c. 

Plea^  thai  before  the  making  of  the  said  average 
statement  by  the  defendant,  it  was  agreed  between 
the  plaintiffs  and  the  shipowners  that  it  should  be 
referred  to  the  defendant  to  ascertain  and  adjust 
the  amount  to  be  paid  by  the  plaintiffs  in  respect 
of  such  losses,  and  the  plaintiffs  agreed  to  abide 
by  his  decision,  and  the  defendant,  acting  in  good 
faith,  made  the  said  erroneous  statement. 

Demurrer, 

Edd,  tlhat  the  plea  was  good,  for  the  defendant 
cams  within  the  protection  afforded  by  the  law 
relating  to  arbitrators  and  was  not  liahle  for 
negligence. 

Dbcla&atioh  in  the  following  terms : — 

"Whereas  Henry  M.  Loftus  was  summoned 
to  answer  the  Tharsis  Sulphur  and  Copper  Oom» 


pany.  Limited,  in  the  Court  of  Fasatate  of  the 
Borough  of  Liverpool,  in  the  County  of  Lancaster, 
by  virtue  of  a  writ  of  summons  duly  issued  on  the 
first  day  of  September  in  i^e  year  of  our  Lord 
1871  out  of  the  last  menticmed  Court,  and  by  a 
writ  of  certiorari  duly  issued  on  the  third  day  of 
October  in  the  year  of  our  Lord  1871  out  of  the 
Court  of  Common  Pleas  at  Lancaster,  Liverpool 
District,  and   directed  to  the  judge  of  the  said 
Court  of  Passage,  the  said  action  with  all  things 
touching  the  same  were  sent  into  the  said  Court  of 
Common  Pleas  at  Lancaster.    And  hereupon  the 
said  Tharsis  Sulphur  and  Copper  Company,  Limi- 
ted, by  William  Grandy  Bateson,  their  attorney, 
declare  against  the  said   Henry  M.  Lofbus,  fur 
that  before  and  at  the  time  of  the  retainer  and 
employment  of  the  defendant,  and  of  his  com- 
mitting the  grievances  hereinafter  mentioned,  the 
defendant  carried  on  and  exercised  the  business  of 
an  average  adjuster ;  that  before  the  Ettid  retainer 
and  empE>y  ment,  and  before  the  committing  of  the 
said  grievances,  a  vessel  called  the  Emma,  having 
on  board  a  large  cargo  of  copper  ore  of  which  the 
plaintiffs  were  the  consignees  and  owners,  whilst 
on  her  voyage  from  Huelva  to  Liverpool,  met  with 
tempestuous  weather  and  sustained  injuries,  and 
her  said  cargo  became  damaged,  and  she  was 
thereby  compelled  to  put  into  a  poit  of  distress  for 
repairs  and  other  necessary  purposes,  and  incurred 
certain  general  average  ana  other  losses,  charges, 
and  disbursements,  which  said  losses,  charges,  and 
disbursements,  upon  the  arrival  of  the  said  vessel 
at  Liverpool  aforesaid,  it  became  and  was  necessary 
to  adjust  and  apportion  in  manner  by  usage  and 
custom  used  and  approved,  and  thereupon  the 
master  of  the  said  vessel  on  her  arrival  at  Liver- 
pool aforesaid,  as  well  for  and  on  behalf  of  the 
owners  of  the  said  vessel  as  for  and  on  behalf  of 
the  plaintiffs  as  such  consignees  and  owners  of  the 
said  cargo  as  aforesaid,  at  the  request  of  the 
defendant,  and  for  reward  to  him  in  that  behalf, 
retained  and  employed  the  defendant   as  such 
average  adjuster  as  aforesaid  to  investigate  and 
examine  the  vouchers   and  accounts  of  the  said 
losses,  charges,  and  disbursements,  and  to  settle, 
adjust,  mi^e  up,  and  prepare  a  statement  showing 
the  proportion  of  the  said  losses,  charges,  and  dis- 
bursements to  be  contributed  and  borne  by  the  said 
ship  her  freight  and  cargo  respectively,  according 
to  the  usage  and  custom  of  Lloyd's,  and  the  de- 
fendant then  accepted  and  entered  upon  such 
retainer  and  employment,  and  thereupon  it  became 
and  was  the  duty  of  the  defendant,  as  such  average 
adjuster  as  aforesaid  under  the  said  retainer  and 
employment,  to  take  due  and  proi>er  care,  and  to 
nse  and  employ  proper  skill  and  diligence  in  and 
about  the  mvestigation  and  examination  of  the 
vouchers  and  accounts  of  the  said  losses,  char|^es, 
and  disbursements,  and  in  and  about  setthng, 
adjusting,  making,   and  preparing  a  statement 
showing  the  proportions  of  the  said  losses,  charges, 
and  disbursements  to  be  contributed  and  borne 
by  the  said  ship,  freight,  and  cargo  respectively, 
according  to  the  said  usaoe  and  custom.    Yet  the 
defendant,  not  regarding  bis  duty  in  that  behalf, 
would  not  take  due  and  proper  care,  and  would  not 
use  and  employ  due  and  proper  skill  and  dili^nce 
in  and  about  the  investigation  and  enmination  of 
the  said  vouchers  and  accounts,  and  in  and  about 
settling,  adjusting,  making,  and  preparing  the  said 
statement,  and  conducted  himself  so  carelessly, 
negligently,  and  unskilfully  in  that  behalf  that  by 
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and  throagh  the  oarelessness,  negligenoe,  and  nn- 
skilf olness  of  the  defendant  in  that  behalf,  the  said 
statement  so  settled,  adjusted,  made  np,  and  pre- 
pared by  nim  was  incorreot,  erroneons,  and  im- 
perfect, and  was  incorrect,  erroneons,  and  imperfect 
m  this,  that  the  proportion  of  the  said  losses, 
dbarges,  and  disbursements  to  be  contributed  and 
borne  by  the  said  cargo  of  the  plaintiffs  was  stated, 
adjusted,  and  settled  at  a  much  larger  amount  than 
the  same  ought  to  have  been  statM,  adjusted,  and 
settled  at,  according  to  the  said  usage  and  custom ; 
and  in  this,  that  certain  special  charges  were  stated, 
adjusted,  and  settled  as  payable  by  the  said  cargo 
of  the  plaintifEs  which  were  not  so  payable  ao- 
oording  to  the  said  usage  and  custom,  whereby  and 
by  reason  of  the  premises  the  plaintiffs  confiding 
in  the  defendant's  performance  of  his  said  duty, 
and  not  knowing  of  the  breach  of  the  same  as 
aforesaid,  and  bekevinff  that  the  said  statement  so 
settled,  adjusted,  made  up,  and  prepared,  was 
accurate  and  correct,  and  properly  made  np,  ad- 
justed, and  prepared  according  to  the  said  usa^ 
and  custom,  and  that  the  proportion  of  the  said 
losses,  charges,  and  disbursements  in  and  by 
the  said  statement  stated,  adjusted,  and  fixed  as 
payable  by  the  said  cargo  of  the  plaintiffs  was  the 
oorrect  and  proper  portion  payable  by  the  said 
cargo,  and  that  the  said  other  charges  were  mro- 
perly  payable  by  the  said  plaintiffs' cargo  accoraing 
to  the  said  usage  and  custom,  paid  to  the  owners  of 
the  said  Tessel  the  said  incorrect  and  ezoessive 
proportion  of  the  said  losses,  oharges,  and  disburse- 
ments stated,  adjusted,  and  settled  by  the  defendant 
in  the  said  statement  and  the  said  special  charges. 
And  by  reason  of  the  premises  the  plaintiffs  have 
lost  and  been  depriyed  of  the  moneys  so  paid  by 
them  over  and  above  what  they  would  otnerwise 
have  paid." 

Fourth  Plea:  And  for  a  fourth  plea  the  defendant 
says  that  before  the  making  of  the  said  statement 
by  the  defendant,  an  agreement  in  writing  was 
made  between  EdwMrd  James  Brown,  master  of  the 
said  vessel*  of  the  one  part,  and  a  certain  firm 
under  the  style  of  Messieurs  Tennants  and  Com- 
pany, as  and  being  the  agents  of  the  plaintiffs  in 
that  behfdf,  of  the  other  part,  which  said  agreement 
was  in  the  words  and  figures  following,  namely: — 

This  agreement  made  the  twenty-eighth  day  of  Apzil, 
1871,  between  Edward  James  Brown,  master  and  owner 
of  the  English  sohooner  or  veesel,  the  Emma,  of  the  first 
part  and  MeBsieors  Tennants  and  Oompamr  (whioh  in* 
olndes  all  members  of  that  firm),  of  20,  Bed  Groet  Street, 
Liyerpool,  in  the  Connty  of  Lancaster,  merchants,  being 
the  owners  or  oonaiffnees  of  cargo  by  the  said  veesel,  <^ 
the  eecond  part.  Wnereae  the  said  vessel,  the  Emma, 
laden  with  a  cargo  of  copper  ore,  sailed  from  Hnelva  on 
the  nineteenth  day  of  Deoember,  1870,  on  a  voyage  for 
Liverpool,  and  on  enoh  voyage  she  enoonntered  a  series 
of  heavy  storms  and  seas,  and  was  obliged  to  pnt  back  to 
Cadiz,  and  thereby  and  in  oonsequenoe  thereof  consider- 
able damage  or  loss  has  been  occasioned  or  sustained 
to  the  cargo,  and  various  exnenses  and  disbursements 
have  been  incurred,  and  it  wul  be  necessary  to  have  a 
general  average  or  contribution  in  respect  thereof,  to 
which  the  said  parties  hereto  of  the  seoond  part  are  liable 
to  contribute.  Now  these  presents  witness  that  in  con- 
sideration of  the  engagements  and  agreements  of  the  said 
parties  hereto  of  the  second  part,  the  said  Edward  James 
Brown  doth  hereby  engage  and  agree  with  the  said  parties 
hereto  of  the  seoond  part  that  he,  the  said  Edward  James 
Brown,  will  deliver  or  cause  to  be  delivered  at  reasonable 
request  and  time  the  said  cargo  laden  on  board  the  said 
vessel  unto  the  said  parties  hereto  of  the  second  part, 
their  factors,  agents,  and  assigns,  and  permit  them  to 
reoeive  and  take  possession  and  remove  the  same  ao- 
oordisg  to  their  rights*  possession,  and  ownecship  in 


respect  thereof,  on  their  paying  freight  and  other  charges, 
and  performing  conditions  as  per  bill  of  lading,  charteor- 
partv,  or  agreement,  in  consideration  whereof  the  said 
parties  hereto  of  the  second  part  do  hereby  for  themeelT«s 

Jointly  engage  and  agree  with  the  said  Edward  James 
)rown  to  pav  to  the  ssid  Edward  James  Brown  or  his 
agents  not  only  the  freight  and  charges  of  the  said  goods, 
but  also  the  proper  proportion  of  the  general  average  loas, 
general  conmbution.  charges,  and  expenses  in  respect  of 
the  said  cargo,and  all  legal  charges  and  other  contribution, 
loss,  and  eipenses  to  which  they  are  or  shall  be  liable*  or 
for  or  on  assurances  of  which  in  the  judgment  of  the 
parties  hereinafter  named  contributions  ought  to  be 
made  bv  the  said  parties  hereto  of  the  seoond  p&r^ 
or  which  the  cargo  ought  to  bear  under  the  aforesaid 
circumstances.  And  for  the  better  computing  as  well  the 
question  of  contribution  as  the  amount  which  the  said 
parties  hereto  of  the  seoond  part  will  have  to  pay  in 
respect  thereof,  and  that  Uie  same  ma^  be  more  readily 
ascertaiued.  the  said  parties  hereto  of  the  seoond  part  do 
hereby  further  agree  that  the  same  shall  be  ascertained 
and  adjusted  by  Mr.  Henry  M.  Loftus,  of  Liverpocd, 
average  adjuster  (meaning  thedef(*ndant),  whose  decmion 
they,  the  said  parties  of  the  second  part,  do  hereby  »free 
to  abide  by  and  perform,  the  average  to  be  adJoBted  in 
accordance  with  the  usage  and  custom  at  Lloyd's.  Ajs 
witness  the  hands  of  the  parties  hereto  of  the  second  p»rt 
the  day  and  year  first  above  written. 

Tennants  &  Co., 
Agents  for  the  Tharsis  Sulphur  and  Copper  Co. 
Witness  the  signing ; 

Thomas  Barrett,  20,  Bed  Cross  Street,  Liverpool. 

And  the  defendant  says  that  his  retainer  and 
employment  to  investigate  and  examine  the  said 
Tonohers,  and  to  settle,  adjust;,  make  up,  and  pre- 
pare the  said  statement  in  the  declaration  men- 
tioned, was  under  and  by  virtue  of  tho  said 
agreement  and  not  otherwise,  and  the  defendant, 
acting  in  good  faith,  and  under  such  retainer  and 
employment  as  last  aforesaid,  took  upon  himself 
the  burthen  of  the  said  inquiry,  and  investigated 
and  examined  the  said  vouchers,  and  made  the 
said  erroneous  statement. 

Demurrer  to  the  above  plea,  and  joinder. 

The  following  were  the  plaintiffs'  points  for 
argument:  First,  that  under  the  defendant  s  retainer 
and  employment  as  an  average  adjuster,  the  de- 
fendant is  not  relieved  from  liability  for  making  ap 
an  erroneous  statement  merely  by  resson  of  hu 
having  acted  in  good  fkith;  secondly,  that  the 
defendant's  fourth  plea,  admitting  as  it  does 
a  breach  of  duty  on  the  part  of  the  defend- 
ant in  this,  that  the  defendant  condaoted 
himself  carelessly,  negligently,  and  unskilfully  in 
the  performance  of  his  duty  arisin.s:  from  his 
retainer  and  employment  as  an  average  adjnster, 
and  not  showing  any  excuse  for  such  a  breach  of 
duty  in  fact,  is  bad  in  law;  thirdly,  that  the 
defendant,  as  an  average  adjuster,  is  not,  like 
an  arbitrator  irresponsible  in  damages  for  neg- 
ligence or  carelessness  in  the  discharge  of  his 
duties ;  fourthly,  that  the  defendant  must  be  taken 
to  have  held  himself  out  to  the  plaintiffs  as  possessed 
of  theskill  requisite  for  the  penormanceof  his  duties 
as  an  average  adjuster,  and  there  was  an  implied 
undertaking  on  his  part  arising  from  his  retainer 
and  emplovment,  as  in  the  case  of  any  other  person 
doing  work  for  reward,  that  he  would  perform  his 
duties  with  skill  and  care ;  fifthly,  the  defendant's 
fourth  plea  does  not  show  that  there  is  any- 
thing in  the  relation  between  the  plaintiffs  and 
the  defendsnt  created  by  the  said  retainer  and 
employment  to  take  the  case  out  of  the  rule 
which  makes  a  party  to  a  contract,  which  creates 
a  duty,  liable  for  the  negligent  performanoe  of 
snob  aatj.  ^  t 
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ThedefendoQt'B  points  for  argument  were:  First, 
thafe  the  matters  mentioned  in  the  plea  show 
ihat  the  defendant  acted  as  an  arbitrator  in  the 
investigation  and  adjustment  mentioned  iu  the 
declaration ;  secondly/  that  the  defendant,  acting 
under  the  agreement  set  out  in  the  plea,  was  not 
liable  in  damages  for  anj  error  made  in  good  faith 
and  without  fraud. 

Myhvrgh  for  the  plaintifiFs. — ^The  defendant  was 
not  acting  as  an  arbitrator  or  quasi  arbitrator,  and 
is  therefore  not  within  the  proteotion  afforded  by 
the  law  to  (lersons  in  that  capacity.  The  ground 
of  the  decision  in  Pappa  v.  Bo$e  (25  L.  T.  Bep.  N.  S. 
466,  and  27  L.  T.  Bep.  N.  8.  34^  in  error;  L.  Bep.  7 
C.  P.  32,  and  525  in  error)  was  that  the  defendant  was 
within  that  proteotion.  But  the  facts  here  are 
different.  It  does  not  appear  upon  the  face  of  the 
plea  that  there  were  any  disputes  or  differences 
between  the  parties  at  the  time  when  the  defendant 
was  oalled  in.  His  position  was  more  like  that  of 
»  yaloer  or  appraiser. 

Leedt  ▼.  Burrowt^  12  East,  1 ; 
ColUns  T.  Comiu,  26  Beav.  306 ; 
Boa  T.  HeUham,  15  L.  T.  Bep.  N.  S.  481 ;  L.  Bep.  2 
£x.  78  (jadgment  of  Kelly,  C.B.) 

In  Fappa  ▼.  Rose  there  was  a  dispute  going  on  at  the 
time.  Farther  it  does  not  appear  clearly  on  the  face 
of  the  plea  that  the  shipowner  agreed  to  be  bound 
by  the  defendant's  decision,  Lastly,  it  would  be 
against  public  policy  that  persons  carrying  on  a 
pablic  employment,  such  as  that  of  an  average- 
broker,  should  be  exempt  from  liabilit^r.  In  Pappa 
▼.  Rose  the  broker  was  not  acting  in  the  usual 
ooarse  of  his  employment.  It  is  difficult  to  see 
any  reason  why  a  defendant's  liability  should  be 
less  because  he  is  employed  by  two  persons,  and 
they  agree  with  one  another  to  accept  his  deci- 
sion. 

Bussell  on  ArbitratioD,  3rd.  edit.  p.  42. 
And  even  an  arbitrator  is  liable  for  misconduct. 

ChiUy  for  the  defendant.  The  word  "  miscon- 
doot"  used  by  Blackburn,  J.  in  the  Court  of 
Exchequer  Chamber  in  the  case  of  Pappa  v.  Eose 
must  be  taken  to  be  positive  miscondact,  and  not 
mere  want  of  care.  The  case  of  Be  HaXl  and  Hinds 
(2  M.  &  G.  847)  incidentally  shows  that  an  action 
will  not  lie  against  an  arbitrator  for  misconduct, 
though  the  award  may  be  set  aside.  He  also 
cited: 

Batt»rbwnrr.  F^m,  2  Horli.  &  0.  42 ; 

Clarhi  V.  WaJtwn,  11  L.  T.  Bep.  N.  8.  679 ;  18  C.  B. 
N.  8.  278. 

BoviLL,  O.J. — Upon  the  principal  question  which 
has  been  argued  before  us,  I  am  of  opinion  that 
the  present  case  is  wholly  nndistinguishablo  from 
P<M)pa  ▼.  Bom.  It  was  agreed  between  the  plaintiffs 
and  the  shipowners  that  theamount  to  be  paid  by  the 
former  for  freight,  general  average,  and  other 
charges,  should  be  referred  to  a  particular  nerson, 
the  defendant,  to  settle.  It  most  be  taken  that  the 
defendant  accepted  and  entered  upon  the  employ- 
mentk  and  acted  in  good  faith,  and  that  being  so  it 
b  dear  that  he  is  not  responsible  for  want  of  skill. 
A  distinction  may,  however,  be  drawn  between 
want  of  skill  and  want  of  care  or  negligence.  If  the 
arguments  and  judgments  in  Pappa  v.  iSosd,  both 
in  this  oourt  and  in  the  Exoheqaer  Chamber,  be 
studied,  it  will  be  seen  that  the  question  of  want 
of  care  or  negligence  was  not  raiscMl.  It  is  material 
to  notice  this,  because  the  distinction  is  noc  ap- 
parent in  the  head-notes  of  the  case  as  reported 


in  the  Law  Beports  (a).  Several  observations 
were  thrown  out  by  the  judges  of  the  Court  of 
Bxchequer  Chamber  as  to  the  defendaigit's  liability 
if  there  had  been  misconduct  on  his  part,  but  no 
opinion  was  ezpresiied.  There  is,  however,  no 
authority  for  holding  that  persons  called  upon  to 
act  as  arbitrators,  to  settle  disputes,  or  adjust 
accounts,  are  liable  for  negligence.  In  Watson 
on  Arbitration  and  Awaras  3rd  edit.  p.  112, 
there  is  the  following  passage: — "It  has  been 
said  that  an  arbitrator  is  liable  to  an  action  if 
he  misconduct  himself;  bat  I  cannot  find  any 
case  in  which  such  an  action  has  ever  been 
brought.  In  two  cases  at  different  times,  it 
was  decreed  in  equity  that  an  arbitrator  should 
pay  costs  where  he  had  declared  he  would 
make  one  party  pay  the  costs."  And  a  few  lines 
farther  on  **  Also  if  combination  be  proved  against 
an  arbitrator,  a  court  of  equity  will  decree  him  to 
pay  costs.  Indeed,  if  a  party  be  guilty  of  mis- 
conduct  in  making  his  award,  he  is  liable  to  be 
made .  a  defendant  to  a  suit  in  equity,  which, 
generally  speaking,  would  be  punishment  enough 
tOT  any  ordinary  delinquency.  The  court,  however, 
will  always  be  disposed  to  view  an  arbitrator's 
conduct  in  the  most  favourable  hght ;  and,  unless 
a  dear  case  of  corruption  and  partiality  be  made 
out  against  him,  they  will  order  his  name  to  be 
struck  out  of  a  bill  to  which  he  has  been  made 
defendant"  In  the  case  there  referred  to  in  3 
Atk.  p.  644,  Lord  Hardwicke  said  '*  Unless  there  is 
corruption  or  partiality  in  an  arbitrator,  the  party 
cannot  set  aside  his  award ;  and  if  it  should  be 
allowed  to  make  arbitrators  defendants,  and  give 
them  all  this  trouble  to  set  forth  the  particular 
reasons  upon  which  they  founded  their  award,  it 
would  introduce  very  great  inconvenience,  and  be 
a  discouragement  to  any  person  to  undertake  a 
reference ;  if  there  was  any  palpable  mistake  made 
by  an  arbitrator,  or  miscalculation  in  an  account 
that  had  been  laid  before  him,  the  party  aggrieved 
might  bring  his  bill  against  the  party  in  whose 
fiivour  the  awurd  is  made,  to  have  it  rectified,  and 
not  against  the  arbitrator."  As  far  as  my  ex- 
perience reaches,  I  have  never  known  such  an 
action  brought  against  an  arbitrator.  The  case  of 
a  person  acting  as  arbitrator  is  one  which  occurs 
from  day  to  day,  yet  though  there  must  be  every 
day  disputes  faletween  parties  and  arbitrators,  we 
never  hear  of  their  being  advised  to  attempt  such 
an  action.  Speculative  actions  for  negligence  are 
constantly  brought,  but  there  is  no  authority  for 
such  an  action  as  this  against  an  arbitrator. 
Therefore  both  from  authority  and  according  to 
the  principle  of  Pappa  v.  Bose,  I  think  it  would 
be  very  inconvenient  to  maintain  such  an  action 
against  an  arbitrator  for  negligence,  and  I  am  not 
disposed  to  lay  down  a  rule  that  such  an  action 
can  be  maintained.  It  would  be  most  inconvenient 
that  such  persons  should  be  liable  to  be  molested 
by  actions.  I  am  therefore  of  opinion  that  the 
defendant  is  entitled  to  our  judgment. 

Keating,  J. — I  am  of  the  same  opinion.  It 
would  be  extremely  dangerous  to  say  that  a  party 
in  the  position  of  an  arbitrator  is  to  be  liable  for 
negligence,  and  if  such  were  the  doctrine  it  would 
be  extremely  difficult  to  say  what  amounted  to 
negligence.  The  Court  of  Exchequer  Chamber 
has  affirmed  the  principle  that  such  a  person  is  not 

(a)  See,  however,  the  head-notes  in  the  Law  Times 
Beports.  ^  T 
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bound  to  bring  a  pftrticnlar  degree  of  skill  to  the 
performance  of  his  duty,  and  tne  most  freqneat 

S'onnd  of  negligenoe  in  the  not  bringing  dne  skill, 
ere  the  ground  alleged  is  that  the  defendant 
oondnoted  himself  carelessly,  negligently,  and 
nnskilfnlly.  It  seems  clear  that  he  was  in  the 
position  of  an  arbitrator,  inasmuch  as  he  was  the 
person  by  whose  opinion  two  persons  having 
aifferenoes  agreed  to  be  bound.  And  persons  so 
agreeing  must  be  bound  by  their  agreement  for 
better  or  for  worse,  and  if  the  person  appointed 
act  honestly  and  without  corruption,  tliey  must 
take  him  as  he  is.  In  the  present  case  the 
pleadings  show  that  the  defendant  was  in  the 
position  of  an  arbitrator,  and  discharged  his  dut^jr 
m  good  faith,  although  erroneously.  For  this 
reason  I  am  of  opinion  that  the  plea  is  good. 

Brett,  J. — The  pleadings  show  an  agreement 
between  the  parties  thereto  to  accept  the  decision 
of  the  defendant  on  the  particular  points  submitted 
to  him,  if  he  would  give  it,  and  that  he  accepted 
the  position  offered,  and  gave  his  decision.    The 
duty  alleged  by  ^e  declaration  is  that  the  defendant 
would  **  take  due  and  proper  care,  and  use  and 
employ  proper  skill  ana  diligence  "  in  and  about 
the  business.    The  question  seems  to  be  whether 
there  is  such  a  duty  so  binding  upon  the  defendant 
that  for  the  breach  of  it  he  is  liable  to  an  action. 
It  is  urged  that  it  is  so,  first,  because  he  has 
undertaken  the  office  of  an  arbitrator ;  secondly, 
because,  though  not  an  arbitrator,  he  is  a  person 
who  has  undertaken  to  give  a  decision  on  the 
questions  submitted  to  him  ;  and  thirdly,  because 
he  holds  himself  out  as  an  average  adjuster,  and 
therefore  as  a  person  having   skill,  and  bound 
to  exercise  due  cara    As  to  the  first  point,  a 
distinction  has  been  suggested  between  want  of 
skill  and  want  of  care.    But  the  allegation  of  want 
of  care  might  have  been  made  in  a  thousand  oases, 
and  yet  there  is  no  case  in  the  books  of  an  action 
brought  against  an  arbitrator  on  such  a  ground.  On 
the  second  point,  PcmpaT.Bose  shows  that  although 
the  defendant,  who  luul  undertaken  to  give  a  deci- 
sion between  two  parties,  did  not  come  strictly 
within  the  definition  of  an  arbitrator,  so  as  to  exer- 
cise judicial  functions,  yet  that  such  a  person  is 
not  liable  for  want  of  skill.    And  the  reasoning  in 
that  case  goes  further  and  points  to  non-liability 
for  the  want  of  care.    Thiraly,  as  to  his  liability, 
even  although  he  was  an  arbitrator,  beoause  he 
held  himself  out  as  a  professional  average  adjuster, 
and  therefore  as  a  person  having  skill  and  exer- 
cising care,  I  apprehend  that  the  resolution  of  the 
law  not  to  inquire  into  the  conduct  of  an  arbitrator 
is  as  applicable  to  a  professional  arbitrator  as  to 
any  one  else,  and  that  the  fact  of  his  being  in  a 
particular  business  does  not  affect  his  liability.    I 
am  of  opinion  therefore  that  no  such  duty  as 
alleged  was   imposed   upon  the  defendant,  and 
therefore   that   his   neglect  did  not  make  him 
liable. 

Denman,  J. — ^I  am  of  the  same  opinion.  The 
only  reason  why  Pappa  v.  Base  is  not  expressly  in 
point  IS  that  there  the  liability  sought  to  be 
attached  was  for  want  of  skill.  In  this  case  the 
further  point  arises  of  want  of  care,  and  therefore 
wo  are  perhaps  extending  the  doctrine  a  little 
further  than  in  Fappa  v.  Bode.  The  reasoning 
however,  in  that  case  went  beyond  what  was 
necessary  for  the  decision,  and  is  applicable  in  the 
oaso  now  before  us. 

Judgment  for  defendant. 


Attorneys  for  plaintiffs,  BateBon,  BobiuBon  and 
Morris, 

Attorneys  for  defendant,  Simpson  and  Narilh 
Liverpool. 


Nov.  20, 1871.  and  Nov.  14  and  21, 1872. 

Stephens  v.  The  Austbalasian  Insueance 

Company. 

Open  poKoy— (Tleon  hill  of  lading  given  by  mittak^ 
— InsurahU  interest^Alteration  in  dedaraium 
after  loss  known. 

An  agent  acting  in  a  foreign  port  for  shipowners, 
gave  hy  mistake  a  clean  bill  of  lading  for  certain 
cotton  shipped  on  deck,  the  cotton  having  been 
directed  to  be  received  and  homing  been  received 
to  be  shipped  on  deck  at  iheehipper's  risk.  Open 
policies  had  been  effected  by  the  plaintiff  for  ihe 
shipownerst  and  declarations  made  on  them  by  the 
plaintiff;  but  the  cotton  in  question  had  not  been 
declared,  as  it  was  supposed  to  be  carried  at 
shipper*s  risk.  The  vessel  encountered  heavy 
weather,  and  the  cotton  was  jettisoned.  Jfter  notice 
of  the  loss  ihe  plaintiff  altered  the  declarations  by 
striking  out  certain  amounts  on  cotton  shipped 
subsequently  to  the  cotton  in  question,  and  eubstt-- 
tuUng  the  cotton  in  question  according  to  ihe  ordi- 
nary usage  in  such  a  case : 

Held,  first,  that  the  shipowners  had  an  inswrable 
interest,  ihe  biU  of  lading  signed  by  their  aoent 
being  equivalent  to  a  contract  made  by  them' 
selves,  and  makinq  ^em  liable  for  a  loss  of  the 
goods  by  jettison,  tne  result  of  their  being  carried 
on  deck. 

Held,  aiso,  that  a  usage  having  been  proved  which 
the  court  did  not  consider  unreasonahle,  such  a 
decla/ration  might  be  altered  even  after  the  loss 
was  knoton,  and  thtU  in  the  present  case  the 
(Uterations  were  legally  made. 
Special  Case. 

1.  The  plaintiff  in  this  action  is  an  insanmoe 
broker,  who  carries  on  business  in  Lime-street- 
square,  London,  under  the  firm  of  Thomas 
Stephens  and  Co.  The  defendants  are  an  insn- 
ranoe  oompany,  having  their  head  office  in 
Australia,  and  a  branch  office  for  marine  insa- 
rance  in  Old  Broad-sireet,  London. 

2.  The  questions  which  this  action  has  been 
brought  to  settle  have  arisen  in  consequence  of 
the  loss  by  jettison  of  a  number  of  bales  of  cotton 
shipped  per  steamer  Behera  from  Alexandria,  in 
Egypt,  to  Liverpool,  which  cotton,  the  plaintiff 
alleges,  was  instmd  under  two  floating  policies, 
dated  respectively  the  29th  March  1864  and  the 
12th  Jan.  1865,  or  under  one  or  other  of  them. 

3.  In  March  1864,  Messrs.  Chappie  and  Co. 
were  the  owners  of  a  line  of  steamers  plying 
between  Alexandria  and  other  ports  in  the  Levant 
and  Liverpool.  They  carry  on  business  at  Liver- 
pool under  the  firm  of  Chappie,  Dutton,  and  Co., 
and  in  London  under  the  firm  of  Frederick  ChMople 
and  Co.  They  had  an  agent  in  Alexandria  (Mr. 
Charles  Grace),  who  conducted  all  their  bnsiEess 
there.  The  plaintiff  was  their  insnranoe  broker 
in  London. 

4.  During  the  American  war,  Messrs.  Chappie 
and  Co.  were  extensively  engaged  in  oanying 
cotton  from  the  Levant  to  Liverpool. 

b.  During  that  time  it  usually  happened  when  a 
vessel  bound  upon  ^e  voyage  referred  to  was 
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laden  with  ootton,  that  part  of  the  o»r^  was 
carried  on  deck. 

6.  When  oar^i^o  is  loaded  on  deck  it  is  shipped 
either  hy  the  reqaest  and  at  the  risk  of  the  mer- 
obant  who  prefers  shipping  on  deck  on  aoooaot  of 
the  saving  on  freight,  whioh  is  then  charged  at  a 
low  rate,  or  for  the  convenience  and  at  the  risk  of 
the  shipowner,  who  being  desirons  of  receiring 
all  the  freight  he  can,  puts  on  deck  cotton  which 
he  has  oontractod  to  carry  below.  When  cotton  is 
shipped  on  deck  at  the  merchant's  reqaest,  a  bill 
of  lading  stating  that  it  is  so  shipped,  and  is  at 
the  merchant's  risk,  shonld,  according  to  the 
nsnal  practice,  be  made  ont.  When  cotton  is 
shippea  on  deck  by  the  shipowner  for  his  con- 
Tenienoe,  a  clean  bill  of  lading  shonld  be  given. 
When  shipowners  carry  deck  loads  for  their  own 
convenience,  they  often  protect  themselves  from 
all  risk  of  loss  by  jettison,  by  keeping  on  foot  an 
open  policy  of  insurance  especially  effected  to  cover 
the  risk.  In  case  such  policy  is  effected,  the  course 
of  bnsinessis  for  the  sgent  of  the  shipowner  as  soon 
as  he  ascertains  that  a  deck  load  has  been  shipped 
at  the  risk  of  his  principal,  to  inform  such  prin- 
cipal of  the  fact,  and  he  then  by  his  broker  de- 
clares the  value  of  the  deck  cargo  upon  the  policy 
of  iosaranoe. 

7.  According  to  the  usage  of  the  insurance  busi- 
ness when  a  policy  is  effected  '*on  goods  by  ship 
or  ships  to  be  thereafter  declared,"  the  policy 
attaches  to  the  goods  as  soon  as,  and  in  the  order  in 
whioh  they  are  shipped,  and  directly  the  assured 
knows  of  the  shipment  of  the  goods,  he  is  bound  to 
declare  them  to  the  underwriter  on  the  policy,  and 
to  declare  them  in  the  order  in  which  they  are 
shipped.  He  is  not  entitled  to  declare  some 
of  the  risks  and  remain  his  own  insurer  as  to 
others.  In  case,  by  oversight  or  otherwise,  the 
goods  are  declared  on  the  policy  in  an  order  dif- 
ferent from  that  in  whioh  they  were  shipped,  the 
assured  is  bound  to  rectify  the  declarations,  and 
make  them  correspond  with  the  order  of  ship- 
ment. The  underwriter  would  require  to  see  the 
bills  of  lading,  and  insist  on  the  declarations  being 
made  to  follow  the  sequence  of  the  bills  of  lading. 
The  declarations  are  otten  thus  rectified,  and  some- 
times even  after  loss.  The  witness  by  whom  this 
usage  was  proved  stated  that  he  was  speaking  of 
the  ordinary  case  of  policies  opened  by  shippers 
*'on  goods  by  ship  or  ships  to  be  thereafter  de- 
clared ;  "  that  he  bad  known  no  instance  in  which 
the'application  of  the  usage  had  been  enforced  in 
the  particular  case  of  a  policy  relating  to  goods 
deck-borne  at  the  shipowner's  risk,  but  that  ho  had 
known  no  question  raised  as  to  whether  the  usage 
applied  in  such  a  case.  Such  policies  would  not 
differ  in  form  from  the  ordinary  policies  opened 
by  shippers. 

8.  On  the  29th  March  1864,  Messrs  Chappie 
and  Oo.,  through  the  plaintiff,  their  broker, 
effected  policies  to  the  amount  of  25,0001^, 
on  cotton  on  deck,  per  steamer  or  steamers  from 
Asia  Minor  and  Syria  to  LiverpooL  The  25,0002. 
was  distributed  amongst  several  insurance  com- 
panies, the  defendants  insuring  to  the  extent  of 
dOOOI.,  as  appears  by  the  policy  entered  into  by 
them,  which  bears  date  the  29th  March  1864.  It 
will  be  seen  that  this  policy,  as  it  originally  stood, 
only  applied  to  shipments  from  Asia  Minor  and 
Syria  to  Liverpool.  The  reason  of  this  was  that 
the  season  for  shipping  from  Alexandria  does  not 
oommence  until  late  in  September  oi^  early  in 


October,  and  it  was  thonght  when  the  policy  was 
taken  ont  it  would  be  exhausted  by  declarations 
of  shipments  from  the  former  places  before  Sep- 
tember. 

9.  In  Aug.  1864,  however,  before  any  declara- 
tions had  been  made  on  this  policy,  it  appeared  to 
Messrs.  Chappie  and  Co.  to  be  desirable  to  make 
the  policy  extend  to  shipments  from  Smyrna  and 
Alexandria,  as  well  as  to  the  rest  of  the  Levant. 
They  accordingly  commnaicated  through  the 
plaintiff,  their  oroker,  with  the  defendants  and 
other  insurers,  and  an  arrangement  for  making 
the  necessary  alteration  was  come  to.  The  agree- 
ment for  the  extension  of  the  policy  is  endorsed 
thereon,  and  the  terms  upon  whioh  it  was  made 
will  be  gathered  from  the  endorsement. 

10.  It  will  be  observed  that  the  endorsement 
states  that  it  was  agreed  to  annul  the  warranty  of 
1st  Aug.  This  agreement  was  come  to  by  the 
parties  whilst  they  were  under  the  idea  that  the 
policnr  contained  the  usual  warranty,  that  the  goods 
should  be  shipped  before  the  1st  Aug.  It  does  not 
however  contam  such  a  clause,  and  therefore  the 
part  of  the  endorsement  just  referred  to  is  not 
applicable  to  the  facts. 

11.  After  the  policy  had  been  extended  as  above 
mentioned  Messrs.  Chappie  and  Co.  began  to  take 
shipments  on  deck  at  their  risk  from  Alexandria, 
and  these  shipments  were  from  time  to  time 
declared  on  the  policy.  The  declarations  down  to 
the  10th  Deo.  1864  are  as  follows  : 

29th  Oot.  iS3400,  on  68  bales  valued  thereat,  per  Lyhia 


29th  Nov.  jBTOOO.  on  102  bales  valued  thereat,  per  ^ya^ 


10th  Deo.  je2500,  on  44  bales  valued  thereat,  per  Ocean 
King  steamer. 

12.  In  the  month  of  Dec.  1864  the  Behera  steam* 
ship  was  loading  at  Alexandria  for  Liverpool. 

13.  Amongst  the  cargo  a  quantity  of  cotton  was 
put  on  board,  some  in  the  hold,  some  on  deck.  It 
IS  necessary  to  draw  attention  to  two  shipments  of 
cotton,  viz.,  twenty  bales  consigned  to  Messrs. 
Duckworth  and  Bathbone,  of  Liverpool,  and  102 
shipped  by  Messrs.  Choremi,  Mellor,  and  Co.,  mer- 
chants, carrying  on  business  at  Alexandria  and 
Liverpool. 

14.  With  respect  to  the  twenty  bales  belonging 
to  Duckworth  and  Bathbone  these  were  contracted 
to  be  placed  below,  but  were  shipped  on  deck  for 
the  convenience  of  the  shipowners. 

15.  Clean  bills  of  lading  were  given  in  respect 
ot  this  cotton,  and  Mr.  Grace,  the  agent  for  Messrs. 
Chappie  and  Co.,  at  Alexandria,  forthwith  sent 
instructions  to  liasr e  this  risk  declared  on  the  open 
policy. 

16.  This  was  done  by  endorsement  on  the  policy 
of  the  29th  March  1864.  The  endorsement  is  as 
follows : 

SlstDeo.  jei200  on  twenty  bales  valued  thereat,  per 
Behera  steamer. 

17.  As  to  the  102  bales  shipped  by  Messrs. 
Choremi,  Mellor  and  Co.  Before  this  cotton  was 
put  on  board  the  owners  engaged  with  Mr.  Celi, 
the  clerk  in  Mr.  Grace's  office,  for  the  shipment  of 
ninety  bales  of  cotton  by  the  Behera  as  deck  cargo, 
to  be  carried  at  the  shipper's  risk ;  the  terms  of 
this  engagement  were  entered  in  a  book  kept  by 
Grace  for  the  purpose,  and  called  an  engagement 
book.  This  having  been  done,  Mr.  Celi,  whose 
duty  it  was  to  attend  to  the  matter,  handed  to  the 
derk  of  Messrs.  Choremi,  Mellor  and  Co.  (in  the 
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usual  oonrfie  of  bosineflBX  a  memoranda  in  or  ship- 
ping note,  of  which  the  following  is  a  copy : 

To  the  8.  8,  Bek&ra,  Oaptftiii  Childe. 

Flesse  reoeire  on  board  from  Momts.  Choremi,  Mellor 
and  Co.,  for  Liverpool,  the  nndertigned  goods. 

No.  and  Marke.  Desoription. 

On  deok  at  shippers'  risk.   About  ninetv  bales  of  cotton. 

Alexandria,  Soth  Dec.,  1864.  G.  Ciu,  P.  Agent. 

18.  This  note  mentions  the  number  of  bales  as 
aboQt  ninety.  The  explanation  is  that  after  the 
engagement  for  ninety  had  been  made  out,  Messrs. 
Ghoremi  and  Mellor  mentioned  to  Mr.  Celi  that 
they  woold  probably  have  a  few  more  than  the 
ninety  bales  to  ship  on  the  same  terms,  and  ac- 
oordinply  the  word  "about "  was  introduced  into 
the  shipping  note  in  pencil.  As  will  be  seen  they 
really  shipped  102  bales.  The  shipping  note  first 
referred  to  was,  according  to  the  usual  practice, 
handed  by  Messrs.  Ghoremi,  Mellor,  and  Go.,  to 
their  lighterman,  who  took  it,  together  with  the 
goods,  to  the  ship,  delivering  the  note  up  when 
the  goods  were  on  board.  Upon  delivering  up  the 
note  the  lighterman  obtained  a  receipt  from  the 
mate  for  the  quantity  put  on  hoard,  viz.,  102  bales. 

19.  The  receipt  given  on  this  occasion  was  hy 
mistake  of  the  mate  a  clean  receipt,  that  is,  it  did 
not  mention  that  the  goods  were  to  be  shipped 
on  deok  at  shippers'  risk.  The  following  is  a  copy 
of  this  receipt : 

Beceived   on  board   the   S,8.  Behera  from  Messrs. 
Choremi  and  Mellor  for  Liverpool,  the  nndersigned  goods. 
No.  and  marks. 
.,       TB  103  bales  cotton. 

Alexandria,  20  Deo.,  1864. 

Hbnbt  Abohib,  Chief  Officer. 

20.  It  was  the  duty  of  the  mate  to  give  a  receipt 
for  the  goods  corresponding  with  the  note  or  order, 
and  he  bad  no  authority  to  deviate  from  the 
order. 

21.  The  102  hales  of  cotton  was  stowed  on  deck, 
and  the  Behera^  being  so  loaded,  left  Alexandria 
for  Liverpool  on  the  29th  Dec.  1864. 

22.  After  she  had  sailed  on  the  voyage,  a  bill  of 
lading  for  the  102  hales  in  question  was  prepared 
by  the  shippers,  and  presented  by  tbem  to  Mr. 
Grace  for  signature ;  such  bill  of  lading  did  not 
contain  the  words  purporting  that  the  cotton  was 
carried  on  deck  at  shipper's  risk,  as  it  ought  to 
have  done  according  to  the  arrangementbefore 
mentioned.  Except  as  aforesaid  no  agreement  was 
made  by  Mr.  Grace  in  reference  to  the  carriage  of 
these  goods. 

23.  The  practice  of  Mr.  Grace  when  bills  of 
lading  are  handed  to  him  is  to  refer  to  the  engage- 
ment book  before  mentioned,  and  see  that  the  bill 
of  lading  corresponds  with  the  terms  agreed  on; 
but  in  the  present  instance,  owing  to  press  of 
business,  it  being  post  day,  he  neglected  to  do  so. 

24.  During  the  voyage  the  Behera  encountered 
very  heavy  weather,  so  much  so  that  it  became 
necessary  on  Sunday,  the  15th  Jan.,  whilst  the 
vessel  was  off  the  coast  of  France,  to  throw  over- 
board the  whole  of  the  cotton  shipped  on  deck, 
with  the  exception  of  eleven  bales.  The  cargo 
thus  jettisoned  comprised  the  twenty  bales  oon- 
signed  to  Messrs.  Du'^worth  and  Bathbone,  and 
also  100  out  of  the  102  bales  shipped  by  Messrs. 
Ghoremi,  Mellor,  and  Go. 

25.  As  Messrs.  Ghapple  and  Go.'s  agent  at  Alex- 
andria, supposed  that  the  arrangement  with  the 
shippers  was  that  the  102  hales  were  to  be  shipped 
en  deck  at  shippers*  risk  no  advice  of  the  risk  was 
sent  to  them  at  the  time  of  the  shipment,  and  con* 


sequently  this  risk  was  not  declared  upon  the 
policy  of  the  29th  March  1864  at  that  time. 

26.  On  the  9th  Jan  1865,  Messrs.  Ghapple  and 
Go.,  through  the  plaintiff,  their  broker,  declared 
70002.  on  115  bales  per  Nyanza,  The  endorsement 
is  as  folk>ws :  "  9th  Jan.  7000i  on  115  bales  valued 
thereat  per  Nyanza  steamer."  After  this  decla- 
ration  3900L  remained  to  be  declared  on  the  policy 
of  29th  March  1864. 

27.  Onthe  12th  Jan.  1865,  Messrs  Ghapple  and 
Go.,  in  anticipation  of  further  deck  shipments  at 
their  risk,  effected  a  further  open  pdicy  for 
25,0001. 

28.  This  25,0002.  was  also  distributed  amongst 
several  insurers,  the  defendants'  company  taking 
the  risk  to  the  extent  of  25002.  as  appears  by  the 
policy  entered  into  by  them,  which  bears  date  the 
l2th  Jan.  1865,  and  is  annexed  to  this  case. 

29.  On  the  16th  Jan.  1815,  Messrs.  Ghapple  and 
Go.,  by  their  broker,  declared  on  the  two  open 
policies  55002.  on  eighty-one  bales  by  the  Nyanza^ 
and  10,3002.  on  156  bales  b]r  the  8t.  Lawrence. 
These  declarations  were  distributed  between  ibe 
two  policies,  viz.,  on  policy  of  29th  March  1864,  as 
follows  : 

16th  Jan.  39002.  on  eighfy-one  bales  valued  at  550O1., 
per  NyanMa  steamer,  and  on  poUoy  of  12th  Jan.  1865. 

16th  Jan.  16002.  on  eighi^-one  bales  valued  at  55002., 
per  Nyanaa  steamer. 

16th  Jan.  10,3002.  on  156  bales  vahied  theieat,  per  Si. 
Lavjrence  eteaiiier. 

30.  The  loss  of  the  Behera  deck  load  became 
known  to  Messrs.  Ghapple  and  Go.  on  the  18ih 
Jan  1865,  and  not  before. 

31.  The  vessel  arrived  in  Liverpool  on  the  19th 
Jan.  and  on  the  23rd  of  that  montn  Messrs.  MeUcMr 
and  Ga,  as  the  owners  of  the  dean  bill  of  lading, 
claimed  payment  of  the  value  of  the  102  bales. 

32.  This  was  the  first  suggestion  that  Messrs. 
Ghapple  and  Go.  received  of  the  cotton  being  at 
their  risk. 

33.  At  the  time  they  received  this  claim  they 
were  not  aware  that  the  shipment  was  intended  to 
be  made  at  the  risk  of  the  shipper,  but  they 
assumed  that  their  agent  in  iUexandria  had, 
through  some  oversight,  omitted  to  advise  them 
of  the  risk. 

34.  Upon  receiving  the  inibrmation  just  refiBrred 
to,  Messrs.  Ghapple  and  Go.  conmiunioated  with 
the  plaintiff,  their  broker,  and  he,  upon  the  reodpt 
of  their  letter,  deemed  it  advisable  to  alter  or  re- 
arrange the  declarations  upon  the  two  policies,  so 
that  all  the  shipments  might  appear  in  the  order 
in  which  they  would  have  stooa  had  the  plaintiff 
received  instructions  to  dedare  the  102  bales 
shipped  by  Messrs.  Ghoremi,  Mellor,  and  Ga  at 
the  same  time  as  he  received  instructions  with 
reference  to  the  twenty  bales  consigned  to  Dndk- 
worth  and  Bathbone. 

35.  This  he  did  by  striking  out  of  the  declara- 
tions on  the  first  policy  the  two  last  of  the  9th 
and  16th  Jan.  70002.,  and  39002,  which  left  10,9002. 
to  be  declared  on  that  policy.  This  sum  the  plain- 
tiff made  up  by  inserting  mX)02,  on  the  102  bales 
per  Behera^  as  of  the  9th  Jan.,  and  49002.  only  of 
the  70002.  per  Nyanza.  These  alterations  in  the 
first  policy  rendered  it  necessary  to  make  altera- 
tions to  correspond  on  the  second  policy,  which 
the  plaintiff  effected  as  follows :  The  16002.  balanoe 
of  55002.  on  eighty-one  bales  per  Nyanza,  39002.  of 
which  had  been  originally  declared  on  the  first 
polipy,   and  the  10,3002.  on  156   bales  per  8t. 
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JEkHorieiuMt,  were  stniok  out,  and  the  balanoe  of  115 
bales  per  Nyaneot  2100Z.  iDserted;  and  tluB  was 
followed  by  the  whole  of  55001.  on  eiffhty-one 
bales  by  the  same  vesBel,  and  the  10,2061.  ou  156 
bales  per  8t,  Lawrence, 

These  alterations  will  be  clearly  nnderstood 
npon  an  inspection  of  the  declarations  upon  the 
two  policies. 

36.  Afber  the  above  arrangement  of  the  declara- 
tions, 7100Z.  remained  to  be  declared  on  the  policy 
ol  Jan.  1865. 

87.  On  the  27th  Jan.,  plaintiff  declared  2400L  on 
thirtysix  bsles  per  Lytna,  following  10,3002.  per 
8t»  Lawrence,  After  this  was  done,  4700{.  only 
remained  to  be  declared  on  this  policy.  Snbse* 
qomtly  the  plaintiff  considered  it  adyisable  again 
to  alter  the  declarations,  and  insert  them  in  the 
order  in  which  the  information  was  received  that 
the  goods  were  at  the  ship's  risk.  He  accordingly 
again  adjusted  the  declaration,  and  pat  them  in 
tEe  form  in  which  they  now  stand. 

38.  Messrs.  Ohapple  and  Go.,  when  they  first 
received  the  claim  of  Messrs.  Mellor,  were  dis* 
posed  to  allow  it,  as  at  that  time  they  were  in 
Ignorance  of  the  fact  that  the  original  engagement 
note  had  on  it  the  words,  "  on  deck  at  shippers' 
risk,"  bat  having  ascertained  the  real  facts  of  the 
case*  they  declined  to  pay  the  claim  on  the  gproand 
that  by  the  original  arrangement  the  cotton  in 
qneBtion  was  to  be  taken  on  deck  at  Messrs. 
Mellor^s  risk. 

39.  An  action  was  then  brought  by  Messrs. 
Mellor  and  Oo.  against  Messrs.  Chappie  to  recover 
damages  for  the  loss  of  the  shipment  of  cotton. 
This  action  was  tried  at  the  Liverpool  Sammer 
Assises  1865,  when  evidence  was  gpven  on  behalf 
of  the  then  plaintiff  that  the  original  agreement 
between  the  firm  at  Alexandria  and  the  above* 
named  Mr.  Oeli  was  that  the  cotton  should  be 
shipped  on  deck  at  the  shippers'  risk,  and  carried  at 
the  deck  rate  of  Id.  per  lb.,  that  afterwards,  and 
before  the  shipment  oi  the  cotton,  inconsequence  of 
instmotions  received  by  them  from  Liverpool,  it  was 
arranged  with  Mr.  Oeli  that  the  cotton  should  be 
shipped  under  deck,  and  not  on  deck  as  originallv 
intended,  and  evidence  was  given  that  Mr.  Geli 
therenpon  stated  that  a  clean  bill  of  lading  would 
be  made  out  at  the  under- deck  rate,  and  that  a 
dean  receipt  was  accordingly  given,  and  a  clean 
hill  of  lading  was  made  out  at  the  under-deck 
rate.  The  evidence  on  behalf  of  these  defendants 
was  that  the  original  arrangement  as  to  the  ship- 
ment of  the  Behera  being  on  deck  never  was 
altered,  but  that  the  mate's  receipt  and  bill  of 
lading  were  made  out  clean  and  the  nnder^deek 
raie  inserted  by  mistake,  it  being  alleged  that  the 
instructions  with  reference  to  deck  shipments  were 
not  received  by  the  then  plaintiffs'  Alexandria  firm 
until  after  the  shipment  on  the  Behera,  It  was 
left  to  the  jurv  to  say  whether  the  cotton  was 
shipped  on  deck  by  agreement  with  the  then  plain- 
ti£»»  and  a  verdict  was  found  by  them  for  the  then 
plaintiffs  for  43301.,  the  alleged  value  of  the  cotton 
jettisoned,  less  the  freight. 

40.  The  jettison  of  the  deck  load  of  cotton  of  the 
Behera  occurred  off  the  cost  of  France,  as  has 
been  mentioned,  and  a  considerable  portion  of  it 
was  washed  ashore  in  the  neighbourhood  of  Brest. 
Tert  of  this  cotton  came  from  tLe  112  bales  shipped 
h^  Messrs.  Mellor  and  Oo.  The  cotton  which  was 
picked  up  and  saved  was  sold,  and,  after  deducting 
charges  and  expenses,  the  amount  reidised  by  the 


portion  belonging  to  Messrs.  Mellor  and  Oo.  was 
6001.  Under  the  above  circumstances  the  plain- 
tiff alleges  that  he  is  entitled  on  behalf  of  Messrs. 
Ohapple  and  Oo.  to  recover  from  the  defendants, 
under  the  said  policies  of  insurance,  or  one  of 
them,  the  proportion  payable  by  the  defendants  of 
the  loss  by  the  jettison  of  the  said  cotton. 

41.  If  the  plaintiff  is  entitled  to  recover  against 
the  defendants  on  the  policv  of  29th  March  1864, 
the  proportion  payable  by  them  will  be  somewhat 
greater  than  if  the  plaintiff  is  entitled  to  recover 
under  the  policy  of  the  12th  Jan.  1865.  The 
plaintiff  also  contends  that  in  case  he  is  not 
entitled  to  recover  on  the  said  policies  or  either  of 
them,  he  is  entitled  to  a  return  of  premiums  paid 
in  respect  of  the  value  of  the  120  bales  declared 
as  hereinbefore  mentioned. 

42.  The  action  was  brought  to  recover  the  pro- 
portion of  the  value  of  the  twenty  bales  of  cotton 
belonging  to  Messrs.  Duckworth  and  Bathbone 
which  were  shipped  on  board  the  Behera.  The 
defendants  have,  however,  paid  into  court  a 
sum  snfficient  to  satisfy  this  part  of  the  claim, 
and  this  amount  has  been  accepted  by  the  plaintiff. 

The  pleadings  in  the  cause,  and  copies  of  the 
two  policies  of  insurance  with  the  declaration 
thereon,  are  annexed  to  this  case  and  io  tended  to 
be  taken  as  part  thereof. 

The  question  for  the  court  is,  whether  the 
plaintiff  is  entitled  under  the  circumstances  to 
recover  the  amount  of  the  said  premiums. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  recover,  then  the  damages  are  to  be 
assessed  in  accordance  with  the  judgment  of  the 
court,  by  the  arbitrator  by  whom  the  case  is 
stated,  and  the  verdict  entered  for  the  plaintiff  is 
to  be  reduced  accordingly.  If  the  court  shall  be 
of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  the  verdict  entered  f6r  the  plaintiff 
is  to  be  set  aside,  and  instead  thereof  a  verdict  is 
to  be  entered  for  the  defendants. 

[It  is  unnecessary  to  set  out  the  documents 
annexed.] 

Nov.  20,  1871,  Nov.  14.  lS72,^Holker,  Q.C. 
(Watkin  WiUiame  with  him),  for  the  plaintiff. — 
The  goods  were  carried  on  deck  at  the  ship- 
owner's risk,  and  the  shipowner  having  signed 
an  open  policy  was  bound  to  make  eood  the 
loss  to  the  shipper  caused  by  the  jettison  to 
his  goods.  The  fact  that  it  was  the  intention  of 
the  shipper  that  the  goods  should  be  at  his  own 
risk  makes  no  difference ;  a  clean  bill  of  lading 
having  been  given  the  shipowner  is  responsible. 
The  three  bills  of  lading  were  given  at  the  ship* 
owner's  risk  at  an  increased  freight,  and  the  case 
shows  as  mfskOi  that  the  102  bales  of  cotton  were 
not  at  the  shipper's  risk.  There  was  no  necessity 
for  declaring  the  goods  as  soon  as  they  were 
shipped,  for  the  alteration  could  be  made  at  any 
time,  even  after  the  loss,  and  this  alteration 
the  plaintiff  made  in  accordance  with  the  acknow* 
leged  custom  of  underwriters  in  such  cases.  By 
the  usage  of  insurance  business,  the  plaintiff  was 
not  only  entitled,  but  bound,  to  rectify  the  declara- 
tions and  to  insert  the  102  bales  in  the  policy.  In 
the  case  of  Harmon  v.  KingeUm  (3  Oamp.  150). 
which  was  an  action  on  a  policy  of  insurance  on 
goods,  the  insurance  was  declared  to  be  on  sugar 
and  cotton,  as  might  be  thereafter  declared  and 
valued.  It  was  held  that  the  declaration  of  interest 
to  be  available  must  be  communicated  to  ^e 
underwriters,  or  someone  on  their  behalfi  befora 
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intelligenoA  is  received  of  the  loss;  bat  the 
declaration  of  interest  is  not  a  condition  precedent, 
and  if  none  is  made,  the  policv  is  then  open  instettd 
of  rained,  and  apon  proof  of  interest  at  the  trial 
the  assared  will  be  entitled  to  recover.  There 
the  declaration  was  not  commnnicated  nntil  after 
intelligence  receive:)  of  the  loss.  Messrs.  Chappie 
did  not  know  that  the  goods  were  at  their  nek 
until  after  the  loss  had  nappened*  so  conld  not 
rectify  the  mistake.  The  shipowners  conld  not  tell 
what  amonnt  of  goods  were  coming  by  the  several 
ships,  and  the  successive  policies  constituted  one 
continuous  insurance,  and  the  risk  would  attach  on 
each  ship  as  she  sailed. 

Oledstanes  t.  The  Royal  Exchange  Auiiranee  Com- 
pany, 2  Mar.  Law  Cas.  O.  S.  1^ ;  5B.  &  S.  797 ;  11 
L.T.Eep.N.  S.305. 

Sir  Oeorge  Honyman,  Q.C.  (with  him  Oainpford 
Bruce),  for  the  defendants. — ^The  goods  were  shipped 
at  the  shippers'  risk,  and  not  at  the  shipowners'. 
This  was  a  policy  for  the  pnrpose  of  securing 
Messrs.  Chappie  against  loss  by  jettison;  but 
here  they  had  no  insurable  interest  in  the  goods. 
They  were  not  bound  by  the  act  of  their  agent, 
who  through  mistake  or  negligence,  and  without 
any  authority,  signed  a  clean  bill  of  lading,  not- 
withstanding the  circumstance  that  the  goods 
were  shipped  by  the  desire  of  the  shippers  at  their 
own  risk.  Also  the  policy  for  25,0002.  having 
been  filled  up,  the  plaintiff  cannot  turn  round  and 
strike  out  the  declarations  in  the  policies,  and 
replace  them  by  others,  which  completely  alter  the 
insurance.  In  Oledkanes  v.  Boyal  Evchange 
Aiiurance  Company  (2  Mar.  Law  Cas.  0.  S. 
142;  11  L.  T.  Bep.  N.  8.  305;  5  B.  &  S. 
797),  Cockbum,  0.  J.,  says:  ''The  policy 
gives  the  assured  the  right  to  appropriate  the 
policy  to  goods  on  board  any  ship,  but  the  ship 
is  to  be  declared  to  the  underwriters.  If  the 
declaration  must  be  made  to  the  underwriters  it  is 
snfficient  if  made  and  commnnicated  to  them  at 
the  earliest  convenient  opportunity,  and  then  the 
underwriters  are  protected,  because  it  would  be  a 
fraud  on  them  if  an  appropriation  were  made  to  a 
vessel  after  knowledge  of  its  loss ;  or  if  after  the 
appropriation  to  one  vessel  there  were  an  attempt 
to  shift  the  policy  to  another."  The  declaration 
in  some  shape  or  other  must  be  made  in  such  a 
manner  that  the  vessel  shall  be  covered  by  the 
policy  in  the  interval  between  the  appropriation 
and  the  declaration  to  the  underwriters. 

lonides  v.  Pacific  Insurance  Company  ante.  p.  141 ; 
25  L.  T.  Bep.  N.  S.  490;  L.  Bep.  6  Q.  B.  675. 

HoUcer,  Q.C,  in  reply. — ^The  shipowners  have 
been  obliged  to  make  ^;ood  the  loss  to  the  shipper, 
so  that  it  cannot  be  said  they  have  no  insurable 
risk.  • 

Kewley  v.  Byan,  2  H.  Black,  343. 

Nov.  21, 1872. — Brett,  J.delivered  the  judgment 
of  the  court  (Keating  and  Brett,  JJ.),  as  follows, 
stating  that  WiUes,  J.  had  concurred  therein: — 
In  this  special  case  the  facts  stated,  which  seem 
to  be  material,  are,  that  the  plaintiff  acted  in 
London  as  insurance  broker  for  Messrs.  Chappie 
and  Co.,  shipowners ;  that  they  were  owners  of  a 
line  of  steamers  plying  between  Alexandria  and 
Liverpool;  that  their  agent  at  Alexandria  was 
Mr.  Grace;  that  during  the  American  war  Chappie 
and  Co.  were  extensifely  engaged  in  carrying 
cotton  from  the  Levant  to  Liverpool ;  that  part 
of  the  cotton  was  frequently  carried  on  deck; 
that  some  cotton  was  so  carried  by  the  request 
and  then  at  the  risk  of  the  shipper,  and  for  a  less 


freight;  that  in  such  case  it  was  the  praoiioe  thai 
it  should  be  stated  in  the  bill  of  lading  that  Uie 
cotton  was  on  deck  by  the  shipper's  request  and 
at  his  risk ;  that  some  cotton  was  carried  on  deok 
by  the  shipowner  in  order  to  enable  him  to  carry 
a  larger  cargo ;  that  in  such  case  it  was  at  the 
shipowner's  risk;  that  in  such  case  he  gave  a 
clean  bill  of  lading ;  that  shipowners  who  carried 
deckloads  for  their  own  convenience,  and  there- 
fore at  their  own  risk,  often  protected  themselYea 
against  probable  loss  byljettison,  bv  keeping  on 
foot  open  policies,  especially  6ffed*ea  to  oover  the 
risk,  and  by  declaring  upon  tliem.  The  case  then 
contained  the  following  statement  as  to  nsage :  [The 
judgment  set  out  paragraph  7  down  to  the  words 
'*  even  after  loss  "  ]  He  is  not  entitled  to  declare 
some  of  Uie  risks  and  remain  his  own  insurer  as  to 
the  others.  In  1864  and  in  1865  Messrs.  Chappie 
and  Co..  through  the  plaintiff,  their  broker,  effeoted 
in  London,  with  the  defendants  and  others,  oer* 
tain  policies  on  cotton  on  deck  per  steamer  or 
steamers  from  Asia  Minor  to  Liverpool.  The 
first  set  of  such  policies  were  made  on  the  29th 
March  1864.,  to  the  amount  of  25,0001.,  and  the 
second  set  were  made  for  a  further  sum  of  25,0001., 
to  follow  on  the  12th  Jan.  1865.  In  the  autumn  of 
1864,  and  at  the  beginning  of  1865,  Messrs. 
Chappie  and  Co.,  by  Grace,  their  agent  at  Alex- 
andria, shipped  thence  in  various  steamers  eotton 
on  deck,  at  their  risk,  and  cotton  below.  Declara- 
tions were  made  on  the  cotton  shipped  on  deok 
on  the  policies  before*  mentioned  in  the  order  of 
shipments,  in  respect  of  all  the  cotton  shipped  on 
deok,  except  in  respect  of  one  parcel  shipped  an 
board  the  Behera.  Such  declarations  were  made 
in  London  by  the  plaintiff,  upon  information  of 
the  shipments  forwarded  by  Graoe  to  Chappie  and 
Co.  The  declarations  on  the  polioiee  of  the  29th 
March  1864  were  made  as  follows : 
29Ui  Oct.  1864  .£3400  on  68  Bales,  per  Lyhia. 
29th  Nov.  „  7000  „  102  „  „  Ajam, 
10th  Deo.  „  2500  „  44  „  „  Ocean  King, 
3l8t  Deo.  ,,  1200  „  20  „  „  Behera, 
9th  Jan.  1865  7000  „  115  „  „  Nyanxa. 
16th  Jan.    „       d900    „    81      „        „      yyanaa. 


^625,000 
Declarations  were  also  made,  but  not  to  the  fall 
amount  on  the  policy  of  the  12th  Jan.  1865.  It 
afterwards  appeared  that  under  the  ciroumstanoea 
stated  in  the  case,  Messrs.  Choremi,  Mellor  and  Co. 
had  shipped  102  bales  of  cotton  on  board  the 
Behera  at  Alexandria  on  the  20th  Dec.  1864,  that 
is  to  say,  before  the  shipment  on  board  the  Behera 
of  twenty  hales  on  the  3l8t  Dec.  and  before  the 
shipments  on  board  the  iNyanza  of  the  9th  Jao, 
and  the  16th  Jan.  1865.  The  102  bales  were 
directed  to  be  received,  and  were  in  fact  reoeived 
to  be  shipped  on  deck  at  shippers'  risk;  bat 
by  mistake  a  clean  receipt  was  given  for  them 
by  the  mate,  and  a  clean  bill  of  lading  by  Graoe ; 
he,  however,  supposing  always  that  the  102  bales 
had  gone  at  shippers^  risk  did  not  advise  the 
defendants  to  declare  them,  and  they  were  not 
declared.  The  Behera  sailed  from  Alezandriay  and 
encountered  heavy  weather,  and  on  the  15th  Jan. 
1865,  the  twenty  bales  and  the  102  bales  were 
jettisoned.  The  loss  became  known  to  Chappie 
ana  Co.  on  the  18th  Jan.  1865.  The  vessel 
arrived  in  Liverpool  on  the  19th  Jan.  Onthe25ih 
Jan.  1865,  Messrs.  Mellor  and  Co.,  of  Liverpool, 
claimed  payment  of  the  value  of  102  bales  as 
being  owners  of  a  clean  bill  of  lading  given  in 
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rMpeot  of  them.  The  plaintiff  on  the  27th  Jan. 
18d5,  altered  the  declarations  on  the  policieB  of 
the  29th  March  1864,  as  follows ;  he  stmck  oat 
the  7000{.  on  115  hales  per  Nyanza,  and  3900Z.  on 
81  bales  per  Nyanza,  and  replaced  those  deolara- 
tions  as  follows :  9th  Jan.  1865,  60001.  on  102  bales 
per  Behera;  9th  Jan.  1865,  49002.,  part  of  115 
bales  per  Nyetnza,  He  at  the  same  time  altered 
the  declarations  to  correspond  ou  the  policies  of 
the  12th  Jan.  1865.  A  portion  of  the  policies  of 
the  12th  Jan.  1865,  snfBdent  to  cover  the  loss  on 
the  Behera  deck  cargo,  remained  still  undeclared, 
and  the  plaintiff,  on  the  27th  Jan.  1865,  filled  np 
the  said  policies  by  declaring,  amonest  other 
declarations,  60002.  on  102  bales  [per  Behera.  On 
theae  &cts  it  was  argued  before  ns  on  behalf  of  the 
plaintiff  that  Ohappie  and  Co.  had  an  insurable 
interest;  that  although  the  intention  of  the 
shippers  at  the  time  of  shipment  was  in  fact  that 
the  goods  should  be  carried  on  deck  at  their  risk, 
and  although  at  the  same  time  it  was  the  intention 
of  the  defendants'  agent,  Mr.  Grace,  to  receive 
them  to  be  carried  on  deck  at  shipper's  risk,  yet 
inasmuch  as  Grace  had  by  mistake  or  negligence 
given  a  dean  bill  of  lading,  Messrs.  Ohappie  and 
Oo.  oonld  not  protect  themselves  against  the 
hokUnrs  thereof  in  respect  of  the  loss  by  jettison, 
ewen  though  such  holders  might  be  identical 
with  the  shippers;  that  Olmpple  and  Oo., 
therefore,  stood  to  lose  by  a  jettison  by 
reason  of  perils  of  the  sea,  and  were,  therefore,  so 
far  interested  as  to  be  entitled  to  insure  ascainst 
sneh  loss.  It  was  further  contended  on  behalf  of 
the  iilaintiff  that  Ohappie  and  Oo.  were  insured 
aeainst  HtkB  loss  which  had  occurred  on  and  by 
Yirtne  of  the  policies  of  the  29th  March  1864; 
that  by  the  usage  of  insurance  business  they  were 
not  only  entitl^,  but  bound  to  rectify  the  declara- 
tions on  that  policy  as  they  had  done,  and  that  the 
declarations  were  to  be  read  as  if  the  shipment  of 
the  102  bales  on  the  20th  Dec.  1864  had  been 
declared  in  due  order,  and  that  the  declarations 
might  be  properly  altered  after  the  loss  was  known. 
It  was  contended  on  behalf  of  the  defendants  that 
the  shipowners,  Messrs.  Ohappie  and  Oa,  were  not 
bound  by  the  mistake  or  negligence  of  Grace  in 
signing  a  clean  bill  of  lading ;  that  under  the 
oironmstanceB  he  had  no  authority  to  sign  any  but 
a  bill  of  lading  expressing  that  the  ^>ods  were 
shipped  by  the  request  of  the  shippers,  and  at 
their  risk;  that  Messrs.  Ohappie  and  Oo.,  not 
being  bound  by  the  clean  bill  ot  lading,  were  at 
no  risk,  and  therefore  had  no  insurable  interesii ; 
that  if  they  had  such  interest,  it  was  not  insured, 
for  that  by  the  recognised  law  of  insurance  the 
assured  were  not  bound  to  declare  the  goods 
which  they  shipped  in  the  order  of  their  ship- 
ment; that  they  were  not  bound  to  declare 
all  shipments;  &at  they  could  not,  after  they 
had  once  declared,  alter  such  declarations; 
that  even  if  they  could  at  some  time  alter 
such  declarations,  they  could  not  do  so  after  the 
loss  and  their  knowledge  of  it ;  that  they  were 
bonnd  to  declare  within  a  reasonable  time  after 
shipment ;  that  if  they  did  not,  a  subsequent  de- 
claration was  void ;  that  no  declaration  could  be 
properly  made  after  loss  and  knowledge;  that 
consequently  in  this  case  the  loss  which  had  oc- 
cnrred  was  not  insured  by  either  policy.  The 
first  point  raised  by  these  arguments  is  whether 
Messrs.  Ohappie  and  Oo.  had  an  insurable  interest. 
We  are  of  opinion  that  they  had.     It  may  be  true 


that  Grape  was  not  in  one  sense  authorised  to  sign 
a  clean  bill  of  lading  under  the  circumstances,  but 
it  is  in  the  sense  that  his  duty  to  his  principals 
required  him  not  negligently  to  sign  in  that  form. 
He  had  the  authority  so  frequently  given  to  agents 
in  his  position,  that  to  sign  bills  of  lading  as  or 
for  the  master  of  the  ship,  and  therefore  his  signa- 
ture was  equivalent  to  that  of  his  principals,  Messrs. 
Ohappie  and  Oo.,  and  made  the  bill  of  lading  their 
contract,  and  a  contract  in  writing  applicable  to 
the  goods  shipped  under  it,  the  effect  of  which, 
according  to  tne  legal  construction  of  the  written 
contract  contained  in  it  to  be  declared  by  the  court, 
could  not  at  law  be  yaried  by  evidence  that  it  was 
signed  in  its  existing  form  by  negligence  or  mistake. 
The  bill  of  lading,  according  to  its  legal  construction, 
made  Messrs.  Ohappie  and  Oo.  liable  for  a  loss  of  the 
goods  by  jettison,  the  result  of  their  being  carried 
on  deck;  it  follows  that  Ohappie  and  Oo.  had  an 
insurable  interest.  The  next  question  raised  is, 
whether  Ohappie  and  Oo.  were  insured  in  respect  of 
the  risk  on  the  102  bales  of  cotton  on  board  the 
Behera,  Now  the  usage  stated  in  the  case  is  a 
large  usage,  more  comprehensive  we  believe,  than 
it  has  been  proved  or  assumed  to  be  in  any  of  the 
cases  which  are  in  the  books  relative  to  this  matter; 
but  if  it  is  not  unreasonable  it  is  binding  on  the 
court  in  this  case.  We  are  not  prepared  to  say  that 
it  is  unreasonable.  It  follows  that  it  is  binding.  Then 
it  seems  clear  that  Ohappie  and  Oo.  were  insured 
by  the  policies  of  the  29th  March,  for  the  102  bales 
on  board  the  Behera  was  shipped  on  board  on  the 
20th  Deo,  1864,  when  the  policies  were  not  ex- 
hausted by  prior  shipments  to  which  they  were 
applicable,  and  Messrs.  Ohappie  and  Oo.  were  bound 
to  rectify  the  declarations,  and  make  them  corre- 
spond with  the  order  of  shipment.  It  seems  to  us 
that  the  usagn  as  now  stated  makes  the  cases  of 
Gledatanee  v.  The  Boyal  Exchange  Assurance  Oom' 
pany  fubi  sup)  and  lonides  v.  Tm  Pacific  Insurance 
Company  (uoi  sup)  inapplicable.  Bat  if  that  be 
not  so  we  still  think  that  the  plaintiff,  on  the 
statements  made  in  this  case,  is  entitled  to  recover. 
The  doctrine  to  be  deduced  from  those  cases  is 
that  according  to  the  usage  of  merchants  and 
underwriters  as  recognised  by  the  courts  without 
formal  proof  in  each  case,  a  declaration  of  this  kind, 
which  it  is  the  right  of  the  assured  to  make  with- 
out the  consent  of  the  underwriter,  may  be  altered 
even  after  the  loss  is  known,  if  it  be  altered  at  a 
time  when  it  can  be  and  is  altered  innocently  and 
without  fraud.  If  that  be  a  true  proposition,  and 
we  think  it  is,  and  if  it  be  applicable  in  this  case, 
we  think  that  the  alterations  made  on  the  27th 
Jan.  1865,  in  the  declarations  on  the  policies  of  the 
29th  March  1864,  were  legally  maae.  At  that 
time  the  loss  of  the  goods  oy  jettison  was  known 
to  the  assured,  but  the  state  of  things  at  the  time 
of  shipment  was  not  known  to  them.  They  seem  to 
have  made  the  alteration  in  the  bond  fide  belief  that 
their  agent  had  neglected  to  inform  them  of  the 
shipment  by  the  Behera,  and  with  a  bond  fide  in- 
tention of  rectifying  that  mistake  according  to  the 
custom.  There  is  no  finding  in  this  special  case 
that  they  acted  otherwise  tnan  innocently  and 
without  fhiud.  The  judgment  must  therefore  be 
for  the  plaintiff,  as  upon  a  loss  upon  the  policies 
of  the  29th  March  1864.  in  respect  of  the  loss  by 
jettison  of  goods  loaded  on  board  the  Behera, 

Judgment  for  the  plaintiff* 
Attorneys:  for   plaintiff,  WaUons,   Bubb^  and 
Walton ;  for  defendants,  Westail  and  Boherts*  t 
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OOmtT  or  ADMZBALTT. 

B^pOKtod  by  J.  P.  AiFOiAU.,  Btq..  Buxistar-aA-Law. 

July  26  and  81, 1872. 
Thb  Alexavdbia. 

The  Oceanic  Steam  Navioatioit  Gompant 
(Limited)  (apps.)  v,  Jombs  (reap.). 

ColUaxon^Suit  tigainat  pilot — AdmircUly  juriadic- 

tion. 
The  High  Oouri  of  AdmiraUy  has  no  jurisdieUon 
to  entertain  a  suit  in  peraonam  againai  a  pilot 
for  damage  oeeaaioned  to  a  ahip  by  hia  negU' 
genee  tohilst  in  eha/rge  of  another  ahip. 
The  Court  ofPaaaage  and  the  OourUy  Couria,  having 
no  larger  AdmiraUy  jiMriadietion  than  the  High 
Court,  cannot,  ther^ore,  entertain  aueh  a  auit  (a). 
This  was  an  appeal  from  ao  ioterlocotory  decree 
of  the  Court  ot  Passage  of  the  borongh  of  Liver- 
pool (admiralty  jarisdiotioD),  in  a  caQse  of  damage 
instituted  on  behalf  of  the  owners  of  the  steam- 
ship Atlantic  (in  peraonam)  against  Owen  Jones,  a 
licensed  pilot  of  the  port  of  Liverpool.  The 
AtlanUe  was  on  the  morning  of  the  28rd  Nov.  1871, 
moored  alongside  the  Prince's  pierhead  in  the  river 
Mersey  in  a  thick  fog.  The  Alexandria,  a  screw 
steamer,  was  firoing  down  the  river  in  charge  of 
the  respondent  (the  defendant),  and  ran  into  the 
Atlantic,  and  did  her  considerable  damage.  A  suit 
was  instituted  in  rem.  against  the  Alexandria,  but 
it  was  dismissed  on  the  ground  that  she  was  in 
charge  of  the  respondent  as  pilot,  by  compulsion 
of  law,  and  that  he  alone  was  to  blame  for  this 
collision.  The  present  suit  was  thereupon  insti* 
tuted  against  the  pilot  by  the  usual  prsBcipe, 
whereupon  the  court  issued  a  summons  in  the 
following  form : 

Admibaltt  Jubibdiction. 
In  the  Court  of  PatHure  of  the  Borongh  of  LiverpooL 
No.  152. 

(a)  A  onrioiiB  qnestioii  may  ftrise  in  ooaseqnence  of  the 
above  dedsion.  By  aec.  5  of  31  &  82  Yiot.  o.  71  it  is  en- 
acted :  **  From  and  after  the  time  Bpedfled  in  eadi  order 
in  oonnoil  nnder  this  Aot  appointing  a  Connty  Court  to 
have  Admiralty  jnrisdiction  within  any  diatriot  at  the 
time  from  whioh  this  Aot  shall  have  elfeot  in  and 
thzonghont  that  distriot  no  County  Court,  other  than 
the  Cownty  Cowt  to  appointed,  shall  have  jnrisdiotion 
within  that  district  in  any  Admiralty  oanie."  The 
whole  of  the  coast  line  of  England  has  now  been  placed 
for  the  pnrpof  es  of  the  Act  within  the  jnrisdiotion  of 
certain  Conn^  Courts,  and  considering  the  restrictions 
plaoed  upon  instituting  suits  in  County  Courts,  every 
^'  Admiralty  cause  "  must  arise  within  a  district  framed 
under  the  Act.  If,  then,  these  County  Courts idone  have 
jurisdiction  in  Admiralty  causes,  is  there  any  way  what* 
•ver  in  which  a  proceediog  can  be  taken  against  a  pilot 
in  a  County  Court  F  This  decision  holds  that  the  County 
Courts  have  no  jurisdiction  on  their  Admiral^  side,  and 
the  5th  section  seems  to  say  that  no  County  Courts  can 
try  a  cause  of  **  damage  by  collision  "  against  a  pilot  on 
their  common  law  side,  as  such  a  cause  Is  an  Amniralty 
cause  within  the  meaning  of  those  words  as  used  in  sect.  3 
«f  the  Act.  Sect.  8,  it  should  be  notioed,  gives  jurisdic- 
tion "  in  the  following  causes  (in  this  Act  referred  to  as 
Admiralty  causes) : "  it  does  not  expressly  say  that  the 
County  Courts  are  to  have  an  Admiralty  jurisdiction, 
and  it  therefore  would  seem  reasonable  to  suppose  that 
**  damage  by  collision  "  did  not  refer  only  to  such 
damage  as  is  oognisable  hw  the  High  Court  of  Admiralty. 
The  only  way  out  of  the  difficulty,  however,  would  seem 
to  be  to  take  the  words  '*  Admiralty  cause  "  as  meaning 
such  a  cause  as  the  High  Court  has  jurisdiction  over, 
and  considering  all  other  oauees,  although  of  an  exactly 
similar  nature,  as  common  law  causes.  Such  a  cause  as 
this  would  thsn  be  oogniiable  by  any  County  Court— Eb. 


The  Oeeaaie  Steam  Navigalion   Compaay 
(Lhnited),  of  No.  10.  Water-etceet,  liver- 
pool,  in  the  Connlyof  Lanoaster,  PlalntiilB. 
Owen  Jones,  of  31.  Thomaston-street,  Bver- 
ton,  in  Liverpool,  aforesaid,  pilot,  Defen- 
dant. 
Whereas  a  cause  for  daouwe  to  a  ship  had  been  ineti- 
tuted  in  this  court  on  behalf  ol  the  plaintiffs,  theOoeanio 
Steam  Navigation  Company  (Limited) ,  in  the  sum  of  30M. 
you  are  summoned  to  enter  an  appearance  in  the  said 
cause  within  four  clear  days  of  the  service  hereol.     You 
are  iJso  warned  that  if  you  do  not  enter  an  appeeranoe 
as  aforesaid,  the  assessor  of  this  court  will  proceed  to 
hear  and  determine  the  said  cause  or  to  make  snohofdera 
therein  as  to  him  shaU  seem  fit. 

Dated  this  15th  Jan.  1872. 

John  Flbkt,  Deputy  Begistrar. 
To  the  Defendant,  Owen  Jones. 

To  this  suit  an  appearanoe  was  daly  entered 
on  behalf  of  the  respondent  (the  defendant  below), 
and  preliminary  acts  were  filed;  hot  there  were  no 
farther  pleadings.  The  14th  article  of  the  re- 
spondents' (the  plaintiffs')  preliminary  aot  alle^^ 
that "  The  Atlantic  was  by  compulsion  of  law  io 
charge  of  a  daly  licensed  pilot.  The  Alexofidria 
was  also  b^  compnlsion  of  law  in  ohari^e  of  a  duly 
licensed  pilot,  to  wit,  the  above-named  defendant, 
and  the  plaintiffs  say  that  the  said  collision  was 
occasioned  by  the  negligence,  nnskilfalness,  and 
improper  condact  of  the  said  defendant  whilst  ao 
in  churge  of  the  said  vessel  as  aforesaid." 

Mersey  pilots  do  not,  like  Trinity  Home  pilots, 

Sive  a  bond  for  the   dne  performance  of  thoir 
aties. 

The  snit  came  on  before  the  Assessor  of  the 
Oonrt  of  Passage  on  a  motion  to  dismiss  it  on  the 
ground  that  the  oonrt  had  **  no  jnrisdiction  to  en- 
tertain a  claim  in  peraonam  against  a  person  who 
is  not  the  owner  of  the  ship  or  vessel  oaosing  the 
damage." 

After  hearing  counsel,  the  learned  assessor  dis- 
missed the  suit  on  the  above  ground,  holding 
that:  "The  question  turned  upon  the  oonstnio- 
tion  of  recent  statutes  to  extend  the  jurisdiction 
and  improve  the  practice  and  procedore  of  the 
High  Coart  of  Admiralty,  for  the  Aot  whioh  can« 
f erred  admiralty  jurisdiction  on  this  court  was 
not  intended  to  give  it  a  more  extensive  inrisdio- 
tion  than  the  High  Court  possessed.  The  first 
provision  which  affected  the  question  was  the  6th 
section  of  3  &  4  Vict.  c.  65,  and  he  was  of  opinion 
that  the  construction  of  this  section  contended  for 
by  the  defendant's  counsel  was  correct,  that  it  was 
intended  only  to  remove  the  restriction  imposed 
by  13  Richard  2  c.  5,  forbidding  the  Admiralty 
Court '  to  meddle  with  anything  done  within  the 
realm,  but  only  things  done  upon  the  seas,'  and  to 
give  the  court  cognizance  of  suits  for  damage 
when  the  damage  was  received  on  a  navigable  river 
within  the  body  of  a  county,  and  the  section  did 
not  enlarge  the  jurisdiction  in  any  other  respeot. 
The  question  mainly  depended  on  24  Ytct.  o.  10. 
The  7th  section  of  that  statute  gave  the  Court  of 
admiralty  jurisdiction  over  any  claim  for  damage 
done  by  a  ship.  What  was  the  meaning  to  be 
given  to  these  words  P  On  a  consideration  of  the 
statute,  and  especially  the  5th,  6th,  and  11th  seo- 
tions,  the  only  conclusion  was  that,  in  respeot  of 
such  damage,  the  ship  itself,  and  the  owners, 
master,  and  persons  identified  in  interest  with  the 
ship,  were  alone  answerable  to  the  Admiralty 
Court.  The  35th  section  gave  a  choice  of  prooeed- 
ing  either  against  the  ship  or  against  persons,  bat 
only  persons  identified  with  the  ship ;  and  it  wms 
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not  appHoable  to  apilot  who  was  on  board  byoom- 
pnlsioa  of  law  without  the  oonsent  of  the  owner— a 
stranger  who  oonld  not  be  identified  with  the  ship. 
This  yiew  was  strongly  confirmed  by  the  13th 
•eeldon  of  the  Admiraltjr  Coort  Act  1854  (17  &  18 
Yict.  o.  78),  whioh,  in  giving  a  jariediction  inper^ 
Monam  to  the  ooort,  limits  such  jurisdiction  to  pro- 
ceedings agaiost  the  owner  of  the  ship.  Moreover, 
the  case  of  the  Urania  (5  L.  T.  Bep.  N.  S*  402; 
1  Mar.  Law  Gas.  O.  S.  156 ;  10  W.  R.  97)  was  a  dis- 
tinct authority  in  favour  of  this  view.  In  that 
case,  after  the  passing  of  the  Admiralty  Gonrt  Act 
1854,  Dr.  Lushington  declined  to  issue  a  citation 
in-  personam  against  a  pilot  for  damage  done  to  a 
ship  by  the  ship  of  wnioh  he  was  inohar^by 
compulsion  of  law,  on  the  ground  that  such  jnris- 
diotion  was  not  given  to  the  court  by  the  Act. 
The  motion  must  therefore  be  allowed,  and  the  suit 
dismissed."    Leave  to  appeal  was  given. 

From  this  decree  the  owners  of  the  Atlantie 
appealed. 

CMntford  Bruoe  for  the  appellants.— The  learned 
assessor  assumes  in  his  judgment  that  the  qaestion 
tarns  npon  the  statutes  extending  the  jurisdiction 
of  the  High  Court  whereas  it  really  depends  upon 
the  construction  of  the  County  Court  Admiralty 
Jurisdiction  Acts  (31  &  32  Yict.  c.  71 ;  32  &  33  Yict. 
c.  51.)  For,  although  I  cannot  contend,  after  the 
decision  in  The  HewMona  (arUe  p.  360;  27  L.  T. 
Bep.  N.  S.  64),  that  the  CounW  Court  has  a 
more  extended  jurisdiction  than  the  High  Court 
over  the  Bubiect  matter,  it  is  otherwise  as  to 
procedure.  This  is  a  cause  strictly  of  damage  by 
collision  over  which  the  High  Court  clearly  has 
jurisdiction.  Apart  from  the  question  of  the  extent 
of  the  jorisdiction  in  the  Coanty  Courts,  the  mode 
of  procedure  may  differ  in  those  courts  from  that 
of  the  High  Court,  or  in  other  words  wheneyer  the 
subject  matter  is  within  the  jorisdiotion  of  the 
High  Coort,  then  the  County  Ooart  on  its  Admi- 
ralty side  may  proceed  not  only  in  rem  but  also  in 
perwnam  against  any  person  who  has  committed  a 
tort  which  renders  him  in  any  way  liable  to  be  sued 
in  the  coort.  This  is  shown  by  the  provisions  in 
the  County  Court  Admiralty  Jorisdiotion  Act 
1868  as  to  costs.  By  sect  3,  any  County 
Court  having  admiralty  jorisdiotion  has  jurisdic- 
tion to  try  '*the  following  causes  (in  this  Act 
referred  to  as  admiralty  causes) ;  (3)  as  to  any 
claim  for  dama^  to  cargo  or  damage  by  collision, 
any  cause  in  which  the  amount  does  not  exceed  3002.*' 
By  sect.  5  no  County  Court  other  than  a  Coanty 
Court  doly  appointed  onder^the  Act  to  have  admi- 
ralty joriadiotion,  has  jurisdiction  in  these  caoses. 
By  sect.  9,  if  a  suit  is  instituted  in  any  superior 
court  and  the  i>laintiff  fails  to  recover  a  sum  ex- 
ceeding 800L  in  a  cause  of  collision,  he  fails  to 
recover  costs.  This  suit  is  instituted  in  the  sum 
of  3002.  in  a  County  Court.  It  is  a  cause  of  collision, 
and  must  therefore  be  on  the  admiralty  side  of  the 
County  Court.  If  it  were  instituted  in  a  superior 
court  the  plaintiff  could  recover  no  costs,  and 
would  therefore  be  practically  withoot  a  remedy. 
This  indicates  that  it  was  intended  that  all  qoes- 
tioos  of  damage  by  collision  should  be  exclusively 
heard  in  the  County  Courtsappointedunderthe  Act, 
and  upon  the  admiralty  side  of  those  courts,  irre- 
spective of  the  persons  against  whom  they  are 
instituted.  These  Acts  have  transferred  the  power, 
which  f  ormeriy  existed  to  try  such  a  suit  as  this 
on  the  common  law  side,  to  the  admiralty  side  of 
tiie  County  Courts,  and  if  it  is  held  that  this  power 
Yoi.L,N.S. 


does  not  now  exist  on  the  admiralty  side,  the 
County  Courts  can  have  no  jurisdiction  to  try  this 
suit  in  any  way— a  result  which  cannot  have  been 
contemplated  by  the  Legislature. 

But,  assoming  that  the  Coonty  Coorts  have 
only  jorisdiotion  in  per$onam  oyer  the  same 
causes  as  i^e  High  Court  of  Admiralty,  then 
the  High  Court  itself  has  jurisdiction  to  try 
this  case»  and  >  therefore  the  Court  of  Passage. 
It  is  assumed  below  that  a  suit  can  be  brougnt 
in  this  court  in  per$onam  only  against  a  person 
agunst  whose  propert:f  a  suit  in  rem  might 
be  instituted ;  that  the  jorisdiotion  in  rem  is  the 
foundation  of  all  suits  in  this  court :  and  that  the 
jorisdiotion  inperaonam  exists  only  where  that  in 
rem  also  exists,  being  only  analtemative  form  of  pro- 
oedore.  In  Clerke's  Praxis,  tit.  1,  et  9eg.,it  is  shown 
that  the  ordinary  form  of  procedore  in  the  time  of 
Qoeen  Elizabeth  was  in  pereonam.  That  was  the 
original  jurisdiction.  The  jorisdiotion  in  rem  was 
only  exercised  when  the  debtor  was  not  to  be 
found  (lb.  tit.  28).  The  procedure  in  rem  was 
only  thorou£^ly  recognised  as  a  distinct  pro- 
ceeding from  that  in  per8<mam  for  the  first  time  in 
the  Bold  Bueeleij^  (7  Moore,  P.  C.  C.  267)  in 
the  year  1851.  Formerly  this  court  dearly  had 
j  urisdiction  on  questions  of  pilotage,  and  could  make 
pilots  answerable  for  any  damages  caused  by  their 
uM^ligenoe  or  unskilfhlness.  This  will  be  seen  on 
reference  to  "The  Laws  of  Oleron,"  art.  33;  to 
"  The  Inquisition  of  Queenborow,''  arts.  16, 23;  and 
to'^DeOfficioAdmiralitatis"of  Thomas  Bowghton, 
art.  26,  as  contained  in  the  black  book  ci  the 
Admiralty  (published  by  the  Master  of  the  Bolls, 
edited  by  Sir  Travers  Twiss,  Q.A. ;  ▲.!>.  1871).  In 
the  **  De  Ofi&cio  AdmvalitatiB  "  it  is  said  (art.  26) : 
^^Inquiratur,  si  quis  suscepit  in  eum  onus  sive 
curam  alioujos  navis  sive  vassali  duoendi  de  looo 
in  locum,  ut  lodismanus,  cujus  ignoranoia,  culpa* 
vel  desidia  inoidit  navis  in  jacturam  yel  in 
dampnum  quoyismodo  cum  mercandizis,  bonis  et 
rebus  in  ea  existentibus.  Pena  est,  indicatus  et 
conviotus  per  doodecim  sui>er  hoc,  dampna  navis 
poRsessoribus  ejosdem  restituere,  et  mercatoribus 
jacturam  et  perdicionem  meroandizarum  bonoram, 
et  rerum  hcgusmodi,  si  habeat  unde,  AoJ* 
Although  American  admiralty  coorts  have  suo« 
ceeded  in  obtaining  a  wider  jurisdiction  than  this 
court*  their  decisioos  illustrate  this  question  of 
personal  jurisdiction.  [Sir  B.  J.  Philumorb  refers 
to  De  Looio  y.  Boit,  2  Gallison's  (Amer.)  Bep.  398.] 
That  case  shows  that  the  admiralty  coorts  have 
always  exercised  jurisdiction  over  all  marine  torts, 
and  this  was  also  decided  by  Dr.  Lushington  in 
The  Sarah  (Lush.  549),  where  it  was  held  that 
the  coort  had  jorisdiotion  over  a  caose  instituted 
against  a  barge  propelled  by  a  pole  for  damage 
done  on  the  high  seas.  The  American  cases  also 
show  that  the  admiralty  court  has  jurisdiction 
over  a  person  committing  a  tort  at  sea,  even 
thoogh  there  may  be  no  property  identified  with 
that  person  that  coold  come  within  the  joris- 
diotion of  the  coort,  as  in  the  case  of  a  soit 
institoted  against  a  person  who  had  forcibly 
taken  money  from  on  board  a  ship  at  sea :  iMauro 
y.  Almeida,  10  Wheaton's  Soi>remeCoart,n.S.,Bep. 
474)  In  that  case  Johnson,  J.,  in  deliyering  the  j  odg- 
ment  of  the  Sopreme  Coort,  said  (p.  489) :  <'  The 
ground  of  complamt  is  a  maritime  tort,  the  violent 
seisnre  on  the  ocean  of  a  sum  of  money,  the  pro- 
perty of  the  libellants.  That  the  libeUants  woold 
have  been  entitled  to  Admiralty  process  against 
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the  propArty  if  it  had  been  bnraght  within  the 
reaoh  of  our  prooess,  no  one  has  yet  questioned. 
The  only  doabt  on  this  part  of  the  subject  is 
whether  the  remedy  in  perBonam,  for  whioh  this 
is  a  substitute  (or,  raore  properly  the  form  of  insti- 
tuting it)  can  be  pursuea  in  the  Admiralty.  On 
this  point  we  consider  it  too  late  to  express  a 
doubt.  This  court  has  entertained  such  suits  too 
often,  without  hesitation,  to  permit  the  right  now 
to  be  questioned.  Such  was  the  case  of  MaJsy  t. 
8hat(och  (3  Oranch's  Bapreme  Court  TJ.  S.  Eep. 
458.)  Such  is  the  principle  recognised  in  Murraof 
▼.  The  Oha/rming  Betsy  (2  Oranch,  64),  where  the 
court  decrees  4Mnages  against  the  libellant.  Such 
also  was  the  principle  in  the  case  of  The  ApoUon 
(9  Wheaton,  362),  in  which  the  libel  was  dmotly 
in  personam,  and  damages  were  decreed.  We  con- 
sider that  the  question,  therefore,  ought  not  to 
be  stirred."  In  the  case  of  The  Sloop  Merehani  (1 
Abbott's  Adm.  Bep.  1)  a  joint  libel  was  filed  by 
seamen  against  the  vessel,  in  rem  and  against  the 
master  and  owner  in  personam,  to  recover  wages 
and  moneys  fiaid  for  the  use  of  the  vessel,  and 
Betts,  J.,  m  giving  judgment,  drew  a  ^tinotion 
between  pro^edings  in  rem  and  in  fiersonam, 
saying :  *'  The  method  of  instituting  suits  in  the 
Bofflisfa  Admiralty  Gourt  by  arrest  of  the  vessel 
is  Glared  to  be  of  ancient  usage :  {The  Dundee,  1 
Hagg.  109. 124;  2  Ghitty's  Practice,  p.  536);  but  at 
what  point  of  antiquity  it  became  a  remedy  of  the 
court  is  not  traceable  from  the  published  deci- 
sions or  rules.  Evidently  it  must  have  been 
posterior  to  the  compilation  of  Gierke's 
Praxis,  in  the  reign  of  Elisabeth,  and  whioh 
was  first  published  in  1679  {BretfOor  v.  The  Fair 
Ameriean,  1  Pet.  Adm.  Bep.  87,  94),  because  that 
form  of  action  is  not  treated  of  by  Gierke.  Title 
28  of  his  work  has  reference  to  proceedings 
against  property  to  compel  the  appearance  in  per' 
sonam  of  the  respondent.  There  is  certainly  no 
dear  authority  showing  that  actions  in  rem  pre- 
ceded those  in  personam,  as  the  general  means  of 
exercising  the  jurisdiction  of  the  court.  Far  less 
is  there  anything  to  prove  that  the  latter  dass  of 
actions  derived  &eir  qualities  from  the  processes 
or  rales  of  pleading  employed  in  the  former. 
Each  form  of  action  is  distinct  and  independent  of 
the  other  in  respect  to  the  methods  of  procedure 
employed,  and  (with  a  few  exceptions)  in  respect 
to  joriBdiction  over  the  subject  matter  upon  which 
they  may  act.  Suits  in  rem  and  suits  in  personam 
are  by^no  means  convertible  terms,  and  if  in  some 
instances  they  are  concurrent,  there  are  numerous 
cases  in  which  one  must  be  employed  to  the  ex- 
clusion of  the  other."  Moreover,  it  has  been 
dedded  in  America,  that  although  a  master, 
having  no  lien  for  his  wages,  cannot  in  that  country 
proceed  in  rem  against  his  ship,  he  may,  never- 
theless, proceed  in  personam  m  the  Adimiralty 
Gourt  against  the  owner:  WiUard  v.  Dorr 
(3  Mason^s  Bep.  91 )  Story,  J.,  in  that  case,  after 
pointing  out  that  all  prohibitions  in  suits  by 
masters  had  been  in  cases  where  the  proceedings 
were  in  rem,  says,  **  the  judges  of  the  Gommon 
Law  Gourts  seem  to  have  been  ignorant  that  a 
seaman  could  maintain  a  suit  in  personam  in  the 
Admiralty  Gourt  for  wages  (though  that  is  now 
familiar),  as  well  against  the  owner  as  the  master. 
In  andent  times  the  prindpal  mode  of  proceeding 
in  the  Admiralty  was  by  process  in  personam. 
My  opinion  is  that  the  admiralty  has  jurisdiction 
in  cases  of  this  nature  in  personam,  though  not 


in  rem.  The  contract  is  maritime,  and  the  service 
is  maritime;  and  I  can  perodve  no  prindple 
upon  which  the  court  can  entertain  a  suit 
in  personam  for  the  seamen,  which  does  noi 
apply  to  the  master.  This  pomt  has,  in  faofe^ 
been  repeatedly  ruled  in  this  court."  la 
Abbot's  National  (TJ.  S.)  Digest  (voL  1,  p. 
46,  par.  242)  under  the  title  of  *' JurisdiotioD 
without  Lien,"  it  is  said,  on  the  authority  of 
MarshaU  v.  Brown  (7  New  York  Legal  Observer, 
392),  that . "  the  jurisdiction  of  the  court  tit  per* 
sorkam  in  matters  of  contract  does  not  necessarily 
depend  on  the  question  of  lien.-  The  peiwm  ia 
proceeded  against  upon  his  personal  liability  hv 
process  of  arrest  or  citation.  And  this  remedy,  if 
suspended  by  taking  a  bill  or  note,  is  restorod 
when  the  note  is  surrendered  to  the  debtor  or 
produced  in  court  or  cancelled."  In  oases  of 
damage  by  Queen's  ships,  the  prooeedlnj;  b  a^^aipafc 
the  commander,  although  there  is  not  jurisdiction 
over  the  ship.  Over  snits  for  assaults  committed 
on  board  ship  this  court  has  had  undoubted  juris- 
diction injpersonam :  (See  the  cases  dted  in  The 
Sylph  17  L.  T.  Bep.  N.  S.  519 ;  3  Mar.  Gas.  O.  S. 
37;  L.  Bep.  2  Adm.  &  Ecc.  24).  [Sir  B.  J. 
Philldco&e. — These  cases  seem  to  have  been 
always  cases  where  the  master  of  the  ship  was  the 
person  proceeded  against.]  The  assaults  were 
lilesal  acts  on  the  part  of  Uie  master  not  within  his 
authority,  for  which  the  owner  could  not  be  liable, 
and  it  was  a  personal  jurisiliction.  Agun,  peraooa 
could  be  proceeded  against  for  wearing  illegal 
odours.  These  were  suits  in  personam,  and 
not  against  the  ship.  In  oases  of  bottomry 
this  court  may  pronounce  a  master  liable  for  the 
amount  of  the  bond  where  he  has  signed  it :  no4 
because  he  is  master,  but  on  account  of  the  per- 
sonal liability  he  has  contracted.  This  case  is  dis- 
tinguishable from  the  Urania  (5  L.  T.  Bep.  N.  8. 
402;  1  Mar.  Law  Gas.  0.  S.  166;  10  W.  Bep.  79), 
because  the  decision  in  that  case  proceeded  on  the 
ground  that  the  Gourt  of  Admiralty  had  no  power 
to  enforce  a  bond  given  by  a  Trinity  House  pilot 
under  the  Merchant  Shipping  Act  1854  (17  ^b  18 
Vict.  c.  104),  sect.  372.    This  court  cannot  enforce 


a  contract  under  seal  (Howe  v.  Nappier,  4  Burr. 
1944),  and  therefore  not  a  Trinity  House  pilot's 
bond:  {The  Carolus,  3  Hagg.  343,  note.)  A 
Trinity  House  pilot's  liability  is  expressly  limited 
by  the  Merchant  Shipping  Act  1854^  Mct.  373,  to 
the  amount  of  his  bond,  whilst  here  there  is  no 
bond  and  no  limitation.  This  court  has  original 
jurisdiction  apart  from  statute.  [Sir  B.  J.  Phil- 
ijico&B.— Gan  you  not  give  an  instanoe  of  sueh  a 
snitP]  It  has  not  beoi  worth  while  to  institute 
them,  as  pilots  are  usually  unable  to  pay  for 
damage  done— henoe  the  necessity  for  the  bond. 
By  the  statutes  giving  jurisdiction  to  this  court, 
however,  ample  juriMiotion  is  given  to  try  this 
suit.  The  3  <fe  4  Yiot.  c.  65,  s.  6,  gives  "  juriadio- 
tion  over  *'  all  claims  or  demands  wnatsoever  in  the 
nature  of  .  .  .  damage  received  by  any  ship  or  sea- 
going  vessel  .  .  .  whether  such  ship  may  have 
been  within  the  body  of  a  county  or  upcm  the 
high  seas,"  &o.  By  the  Admiralty  CJonrt  Act 
1861  (24  Yiot.  a  10),  sect.  7,  the  court  has  '*  juris- 
dicticm  over  any  claim  or  damage  done  by  any 
ship."  These  words  are  wide  enough  to  confer 
j  nrisdiotion  in  any  case,  and  the  35th  section  of  the 
Act  expressly  provides  that  it  *'  may  be  exeroised 
either  by  "  proceedings  ttt  rsnt  or  by  proceedings  in 
personam.  Even  if  it  should  be  oonsidered  that 
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the  ISth  fedaon  of  17  &  18  Yiot.  o.  78  (the  Ad- 
miralty Ooort  Act  1854)  f^re  only  a  limited  jaris- 
diotion  by  way  of  monition  in  oases  witlun  ite 
original  jnrisdiotion  of  the  ooort;  yet  the  d5th 
Motion  of  the  Admiralty  Ooort  1861  most  be 
taken  to  hare  extended  the  jorisdiotion  w  per- 
9onam  to  all  oases  of  which  the  ooort  has  oogni- 


H.  H.  Bremner  for  the  respondent— The  real 
qoestion  here  is  whether  this  ooort  has  iorisdiotion 
toentertiun  a  soit  in  per$onam  against  a  pilot  for 
damage  occasioned  by  his  negligence  in  navigating 
a  ship  of  which  he  is  in  charge  by  oompalsion  of 
law.  If  this  ooort  has  no  soch  jorisdiction,  the 
Coonty  Ooort  or  Ooort  of  Passage  cannot  have  it. 
Si/nmwn  t.  Bhies,  ante  p.  296 ;  26  L.  T.  Bep.  N  .8. 

Cargo  em  ArgoMt  TheHeweone.awtep,  360;  27L.T. 
Bep.  N.  S.  14. 
The  appellants  allege  the  jorisdiotion,  and  it  is  for 
them  to  establish  its  existence.  It  exists  in  this 
ooort  either  as  inherent  in  its  constitotion,  or  it 
has  been  conferred  by  statote.  If  claimed  as  part 
of  the  original  jorisdiotion,  it  most  be  proved  by 
showing  cases  in  which  it  has  been  exercised,  or  at 
least  by  reference  to  works  of  aothority  which  treat 
it  as  well  settled.  The  American  cases  referred  to 
on  the  other  side  to  establish  the  jorisdietion  in 
pw$oncm  do  not  appear  to  show  that  admiralty 
coorts  have  ever  exercised  it  over  other  tha^i 
masters  or  owners,  persons  sobject  to  the  maritime 
law,  and  identified  m  interest  with  the  ship.  This 
ooort  seems  to  have  claimed  a  general  jonsdiction 
over  masters  of  ships,  thoogh  except  in  the  case  of 
Ooeen's  ships  which  rest  on  special  groonds, 
there  ore  no  cases  reported  in  which  a  soit  in  per- 
aonam  in  a  caose  of  damage  has  been  brooght 
Mainst  a  master.  In  The  S'Mk  (uhi  Mip.)  it  is  said 
that  *'  this  coort  has  always  nad  jorisdiotion  over 
personal  injories  committed  on  the  high  8ea8,and has 
entertaioea  actions  injperaonam  against  captains  of 
merchant  vessels  for  mflicting,  whilst  on  the  high 
seas,  excessive  ponishment  open  seamen.  In  THb 
Agincourt  (1  Hagg.  271),  Lord  Stowell  condemned 
the  captain  of  an  East  Indiaman  in  lOOL  damages 
with  costs.  In  The  Lowiher  Oastle{l  Hagg.  384),  be 
entertained  a  similar  action,  hot  held  the  charge 
against  the  captain  not  proved.  In  The  Buehers 
(4  0.  Bob.  73),  Lord  Stowell  went  a  step  fiwther, 
and  allowed  a  civil  soit  by  a  passenger  against  a 
master  for  ill-treatment  on  the  high  seas.  Keports 
of  oases  (both  of  the  Admiralty  and  Eoclesiastical 
Ooorts)  were  then  of  recent  date,  bot  the  regis- 
trar,  on  searehing  the  records  back  to  1730,  foond 
many  instances  of  soch  soits."  In  a  soit  for 
damage  oaosed  by  a  qoeen's  ship,  the  proceeding 
is,  no  doobt,  against  the  commander,  on  whose 
bdbalf  the  Lords  of  the  Admiralty  direct  the  Ad- 
miralty proctor  to  enter  an  appearance,  bot  the 
sobmission  to  the  jorisdiotion  is  volonta^ : 

The  Athol^lW.  Boh.  914; 

The  Volcano,  2  W.  Bob.  337. 
In  The  Volant  (I  W.  Bob,  383,  389),  Dr.  Loshmg- 
ton  thoB  explains  the  ancient  jurisdiction  of  the 
ooort :  "  By  ancient  maritime  law,  the  owners  of 
a  vessel  domg  damage  were  bound  to  make  good 
the  loss  to  the  owners  of  the  other  vessel,  althoogh 
it  might  exceed  the  vidoe  of  their  own  vessel  and 
the  frmght.  For  the  porpose  of  enforcing  this 
obligation,  the  owners  of  the  damaged  vessel  might 
resort  either  to  the  courts  of  common  law  or  to 
the  Ooort  of  Admiralty ;  and  if  they  preferred  the 


latter,  they  had  the  choice  of  three  modes  of  pro* 
ceeding,  viz.,  against  the  owners,  or  against  Uie 
master,  personally,  or  by  u  proceeding  in  rem 
against  toe  ship  itself ;  bot  the  learned  jodge  does 
not  refer  to  any  case  in  which  the  proceeding 
in  personam  against  the  master  or  owner,  in  a 
caose  of  damage,  had  been  resorted  to.  In  the 
Trekkumey,  reported  in  a  note  to  The  Hope  (3  0. 
Bob.  215),  a  caose  of  salvage  was  allowed  to  be 
institoted  in  personam  against  the  owners  of  the 
vessel  salved,  they  having  removed  their  vessel 
from  the  jorisdiotion. 

The  Meg  Merriliee,  3  Hagg,  346 ; 

The  Rapid,  3  Hagg,  419. 
It  is  dear,  then,  that  the  maritime  law  regards  the 
owner  of  a  vessel  onl  v  as  liable  to  pay  for  damage 
done,  and  each  of  the  three  methods  of  procedore  has 
for  its  object  to  enforce  payment  by  him,  the  proceed- 
ing against  the  master  being  against  one  who  is 
his  recognised  agent  in  all  matters  connected  with 
the  ship.  As  the  proceeding  in  rem  afforded  the 
most  efficient  remedv,  the  proceedings  inperaotMm 
practically  became  obsolete,  or  bo  doobttol  that  it 
was  deemed  necessary  to  revive  it  in  the  Admiralty 
Ooort  Act  1854,  as  agaiost  owners  only  in  those 
oases  in  which  a  right  of  action  existed  against  the 
property.(a)  Fromthi8iti8tobepre8omedtha4ithe 
coort  now  has  jorisdiotion  only  over  those  persons 
who  are  identified  in  interest  with  the  property, 
namelv,  the  owners.  It  has  been  alleged  that  the 
ooort,  having  jorisdiotion  over  the  sob jeot  matterof 
damage,  most  have  jorisdiotion  to  enforce  a  claim 
for  damages  a^inst  the  person  whose  wrongfol 
act  occasioned  it.  The  proposition  is  based  on  an 
erroneoos  assomption  as  to  the  province  of  a 
coort ;  a  coort  enforces  obligations  which  are  im- 
posed by  the  system  of  law  it  Mlministers,  bot  cannot 
create  obligations,  and  noinferonce as tojorisdiotion 
over  persons  can  be  drawn  from  a  consideration 
of  its  jorisdiotion  over  the  sobject  matter.  The 
maritime  law  administered  in  coorts  of  admiralty 
imposes  no  obligation  on  a  pilot  to  pay  for  damage 
done  hj  his  negligence,  and  this  coort  cannot, 
becaose  it  entertains  a  soit  for  damage,  acqiiire 
a  jorisdiotion  to  make  a  pilot  pay  for  it  Has 
this  jorisdiotion  been  conferred  by  the  operation 
of  sects.  7  and  35  of  the  24th  Yiot.  c.  10  P  The 
constrootion  pot  opon  this  Act  by  the  appellants, 
that  this  being  a  claim  for  datnage  done  by  a  ship 
the  coort  has  lorifidiction  over  it  by  the  7th  section, 
and  that  by  the  35th  section,  the  jorisdiotion  may 
be  exeroised  by  a  proceeding :  in  pereonam,  is 
merely  verbal,  and  does  not  regard  the  object  of 
the  enactment.  Before  the  Act  a  ship  and  her 
owner  were  responsible  in  the  Admiraltv  Ooort  for 
damage  done  by  the  ship,  only  when  the  oamage  was 
done  to  a  ship  or  seagoing  vessel  (TAeBi26oa,  3  L.  T. 
Bep. N.  S.338;  IMar.LawOas. 0.  S.  5; Losh,  149). 
It  was  obvioosly  onreasonable  that  the  jorisdiotion 

(a)  The  Admirall^ Court  Aot  1854(17  &  18  Yiot.  o.  78), 
B.  13.  In  all  oases  m  which  a  party  nasa  oanae  or  right 
of  action  in  the  High  Court  of  Admizaltj  of  England, 
agafaiBt  any  ship,  or  freight,  goods,  or  other  effects,  what- 
Boever,it  shall  not  be  necessary  to  the  institnticii  of  the 
snit  for  snch  person  to  sne  ont  a  warrant  for  Hne  anest 
thereof,  but  it  shall  be  competent  to  hisi  to  proceed  by 
way  of  monition,  citing  the  owner  or  owners  of  such  ship, 
freight,  goods,  or  other  effects,  to  appear  and  defend  the 
soit,  and  upon  aatiBfaotory  proof  being  given  that  the 
said  monition  hattbeen  personally  served  npon  snch 
owner  or  owners,  the  said  coort  may  proceed  to  hear  and 
determine  the  sviti  and  niay  make  snch  order  in  the  pro. 
mises  as  it  shall  seem  right.     ^ jgi^i^g^  ^y  vj  Vi  VJ  V  iC 
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of  the  oonrt  sboald  be  so  oiroamsoribed,  and  the  7th 
Beotion  removed  the  limitation  and  allowed  a  snit 
to  bo  maintained  against  a  ship  in  any  case  of 
damage  done  by  it,  irrespeotive  of  the  thing  that 
received  the  damage.  That  this  was  the  operation 
of  the  Act  is  shown  by  several  cases  in  which  snits 
were  allowed  to  be  institnted  against  ships  for 
dama^^e  done  by  them,  not  merely  to  vessels  not 
seagomg,  but  even  to  tilings  fixed  and  immovable 
in  the  sea. 

The  Xlhla,  19  L.  Ben.  N.  S.  89;  8  Mar.  Law  Gas. 
O.  S.  148;  L.  Bep'.  2  Adm.  ft  Eoo.  29; 

The  Ewoelsior,l9  L.  T.  Bep.  N.S.87;  3  Mar.  Iaw 
Ca8.0.S.151    L.  Bep.  2  Adm.  ft  Eoo.  269: 

The  Clara  KiUan,  23  L.  T.  Bep.  N.  S.  27 ;  L.  Bep. 
8  Adm.  161 ;  3  Mar.  Law  Csa.  O.  S.  463 ; 

The  Minna,  L.  Bep.  2  Adm.  ft  Eoo.  97. 

Id  all  these  cases  the  proceeding  was  in  rem  against 
the  ship.  The  section  was  not  intended  to  alter 
the  remedies  or  procedure  of  this  ooart,  but  only 
to  apply  them  to  claims  for  damage  formerly  not 
within  the  jurisdiction  of  the  court.  Still  less  can 
it  be  said  that  the  section  bias  the  effect  of 
creating  the  entirely  novel  remedy  of  giving 
to  the  owner  of  a  ship  receiving  damage  by 
collision  a  right  to  proceed  in  personam  against 
a  pilot  in  charge  of  the  ship  in  fault.  The 
7th  section  was  discussed  in  SfnUh  v.  Brown 
lante  p.  66;  24  L.  T.  Bep.  N.  S.  808;  L. 
Bep.  o  Q.  B.  729),  and  there  received  even  a 
stricter  interpretation.  The  d5th  section  applies 
in  terms  only  to  "  the  jurisdiction  conferred  by 
this  Act,"  and  these  cannot  be  taken  to  enlarge 
the  jurisdiction,  except  in  matters  there  expressly 
enacted :  it  refers  to  procedure  only.  The  3  &  4 
Vict.  0.  65,  s.  6,  only  extended  the  territorial 
jurisdiction  of  the  court  to  causes  arising  in  the 
body  of  a  county.  Again,  independent!  v  of  prin- 
ciple, it  has  been  expressly  decided  on  pre* 
cisely  similar  facts,  that  the  court  had  no 
power  to  grant  a  monition  against  a  pilot  to 
appear  in  a  cause  of  damage  {The  Urania  «iip.) 
In  that  case  the  jurisdiction  was  claimed  as  con- 
ferred by  24  Vict,  a  10,  and  not  as  belouji^g  to 
the  court  by  virtue  of  its  original  constitution,  and 
the  court  even  refused  to  issue  a  monition.  It 
was  conteoded  that  the  ground  of  the  decision  in 
The  Urania  {uhi  au/p.)  was  the  inability  of  this 
court  to  enforce  the  bond  of  a  Trinity  House  pilot 

given  under  the  373rd  section  of  the  Merchant 
hipping  Act  1854  (17  &  18  Yiot.  c.  105),  but 
Dr.  Lnshington  expressly  says  that  the  Ad- 
miralty Court  Act  1861  gives  him  no  juris- 
diction  in    such   a   case.     The   section  of  the 


Merchant  Shipping  Act  recognises  the  liability  of 
the  Trinity  House  pilots,  but  they  should  be 
proceeded  against  in  a  court  of  common  law. 
Lastly,  the  jurisdiction  is  not  called  for  by 
necessity  or  expediency.  To  hold  that  this  re- 
medy existed  would  be  to  deprive  the  respon- 
dent of  the  right  to  have  his  liability  tried  by  a 
jury.  Moreover,  as  this  court,  in  case  both  parties 
are  found  to  blame,  divides  the  damage  between 
them,  the  respondent  might  be  forced  to  pay 
damages  for  which  he  could  not  be  held  res- 
ponsible in  a  court  of  Common  Law  where  a  plain- 
tiff, against  whom  contributory  negligence  is  estab- 
lished cannot  recover. 

Oaineford  Bruce  in  reply. 

Jidy  31.— Sir  B.  Fhillucobe.— This  is  an  appeal 
from  the  Court  of  Passage  at  Liverpool,  The 
question  raised  is  whether  that  court,  exercising 
Admiralty  jurisdiction,  had  power  to  entertain  a 


suit  brought  by  the  owner  of  a  ship,  whidi  had 
been  injured  by  collision  on  the  high  seas,  against 
the  pilot  in  ohar^  of  the  wrong  doing  vessel  at  the 
time  of  the  collision.  The  oonrt  below  held  that  it 
had  no  power  to  entertain  such  asuit.  Theoontrary 
position  was  ar^ed  before  me  with  considerable 
learning  and  ability  by  Mr.  Bmoe,  and  I  think  it 
right  to  state  that  if  the  question  were  rea  integra  I 
should  be  of  opinion  that  under  the  provisions  con- 
tained in  the  sects.  7  and  85,  24  Yiot.  o.  10,  the 
court  had  jurisdiction  in  this  suit,  but  it  appears 
to  me  that  this  very  question  was  distinctly  raised 
before  my  predecessor,  who  in  The  Urania  (sup.), 
without  doubt,  decided  the  contrary.  The  case, 
I  must  observe,  is  reported  (in  10  W.  B.,  p. 
97)  by  Dr.  Tristram,  the  counsel  who  argued  it. 
In  these  circumstances,  and  in  the  absence  of  any 
precedent,  and  remembering  that  the  pUdntiff  has 
a  remedy  at  common  law,  it  would,  I  think,  be 
wrong  in  me  to  reverse  this  judgment.  But  in 
accordance  with  the  principles  laid  down  by  me  in 
The  Samuel  Lavng  (22  L.  T.  B^.  N.  8.  891 ;  3 
Mar  Law  Cas.  O.  S.  463  ;  L.Bep.  3  Adm.  &  Boo. 
284),  I  will  give  leave  to  appeal  to  the  Privy 
Council.    I  must  dismiss  this  appeal  with  costs. 

Solicitors  for  the  plaintifEs,  Wood  and  TvuMer, 
agents  for  Jenhine,  ^os,  and  Jenkine, 

Solicitor  for  the  respondent^  Br 


Nov.  11  and  13  1872. 
Thi  Palatine. 

GoVLxiioty^Vewel  in  etaya-^Going  ahoiU  in  the 
river  Thamea^'DtUy  ofateamer  to  avoid  aaUing 
veaael. 

Where  a  aaiUng  veaael  ia  heating  up  the  river 
Thamea  on  a  flood  tide  againat  the  wind,  and  haa 
gone  over  towa/rda  the  aowh  ahore  to  (he  edge  if 
the  tide,  and  aa  near  to  thai  ahore  aa  ahe  can 
aafely  go,  ao  aa  to  avoid  coUiaion  with  veaaeia  <U 
aneh^  on  the  aouth  aide  of  the  river* ahe  ia  en- 
titled  to  go  about  withotU  warning  veaaeia  of  her 
intention,  and  a  ateamer  coming  up  aatem  of  her 
ought  to  know  from  her  poaition  and  the  atate  of 
her  aaHa  thai  ahe  ia  going  ahout,  and  ia  hound  to 
take  meaawrea,  by  aiopping  or  otherwiae,  to  aivuid 
a  ooUiaion  (a). 

(a)  Thb  Pbisoilla.— The  ease  of  the  Paiatiine  iUos- 
ttates  the  duty  of  a  atosmer  ooming  up  behind  a  aailinff 
vessel  when  abont  to  taok.  The  daty  <^  a  uiliiig  Teasel 
under  similar oircamitanoes  is  laid  down  in  ThePriMnUa 
(3  Mar.  Law  Cas.  0.8.  503 ;  L.  Bep.  8  Adm.  ft  EoeL  125), 
whioh  holds  that  where  two  vesaek  are  sailing  in  oom- 
paay  and  beating  to  windward  on  the  aaoM  taok.  tiM 
following  vessel,  as  soon  as  she  seee  the  other  go  about, 
is  bonnd  to  go  abont  also,  if  by  not  doing  so  she  incnra 
risk  of  oollidon.  In  givhig  Judgment,  however,  tbe 
learned  jndge  of  the  AdiniraK^  Oonrt  found  as  a  faot  that 
the  Priscilla  had  gone  abont  and  was  standing  towaids 
the  Victory  (the  other  vessel)  at  the  tisse  the  Victory 
saw  the  Priadlla's  green  light.  This  oansed  an  i^peal 
to  the  PriTyOoonoil  not  reported.  Hie  f^ts  were  shoiily 
as  follows :  The  scnooner  PriaCiUa  was  standing  oloee 
hanled  on  the  starboard  tack  across  the  OoU  sireem 
towards  the  Gkx>dwin  Sand ;  she  was  foUowed  on  the 
same  taok  by  the  schooner  Victory  at  the  distance  of 
from  a  quarter  to  a  half  mile,  and  abont  foor  points  on 
the  starboard  quarter  of  the  Priacilla.  When  the 
Priscilla  had  approached  as  nesr  to  the  Gk>odwin  Sand  as 
her  master  deemed  it  prudent  to  go,  he  gare  ofders  to  so 
about  on  the  port  taok.  The  owners  of  the  PriaeiUa 
alleged  that  as  she  was  ooming  round  with  her  helm  to 
port,  and  before  she  had  got  any  steerage  way  on  her,  the 
Victory  stood  across  her  bows,  and  with  her  port  main 
rigging  caught  the  jibbo(^^^|^  ^^^^@^^5V9|^/lf^'^^^^* 
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This  was  a  otnue  of  ooUirion  institatod  on  behalf 
of  the  owner  of  the  brigantine  Douglas^  the  owner 
of  her  cargo,  master,  waterman  and  crew,  against 

and  the  Victory  fell  alongside  of  her.  The  owners  of  the 
Victory  alleged  thst  the  crew  of  the  Victory  saw  finvt  the 
green  light  and  afterwards  both  lights  of  the  Priscilla 
about  a  point  and  a  half  on  their  lee  (port)  bow,  distant 
about  half  a  mile,  so  that  the  PriseillabtA  gathered  way 
when  th^  met ;  that  the  Victory  kept  her  reaoh  olose 
hauled,  and  the  Priscilla  oame  mto  o<»Uisio(n  with  her. 
In  faot,  the  important  question  between  the  two  vessels 
was  whether  the  PriactUa  had  gathered  wa7  after  i^e 
had  gone  about ;  and  the  Adminlt^  Court  finding  that 
the  PrisciUa  had  gathered  waj,  and  yet  that  it  was  the 
duty  of  the  Victory  to  keep  out  of  her  way,  the  owners  of 
the  ricfory  appealed  to  the  Friyy  CoanoiL  on  the  ground 
that,  ae  the  Priwilla  had  way  on  her,  the  two  vessels 
were  crossing  vessels  within  the  mesning  of  the  sidling 
mies.  and  that  it  was,  therefore,  the  duj^  of  the  PrisciUa, 
ae  bemg  on  the  port  taok.  to  avoid  the  victory ,  which  was 
eloee  hauled  on  the  starboard  taok.  The  indgment  of 
the  PrivT  Ooonoil  has  not  been  r^K>rted,  ana  is  therefore 
giveii  below. 

Dr.  Deanc,  Q.O.  and  Pritehard  appeared  for  the  appel- 
lants. 

Bvit,  Q.C.  and  E.  0.  Clarkton  appeared  for  the  respon- 
dents. 

The  judgment  of  the  Judicial  Committee  (the  Bight 
Hons.  Sir  James  W.  Colvile ;  James,  L.  J. ;  Hellish,  L.  J.), 
delivered  80th  Nor.  1870,  is  as  follows :  Their  Lordships, 
in  the  oonrse  of  the  arsrument,  intimi^ed  that  if  the 
learned  pdge  of  the  Admiralty  Court  had  found  as  a  faot 
upon  this  conflicting  evidence  that  the  PritciUa  had  not 
eoBq»leted  her  manoeuvre  of  tackinff— or  perhaps  it  would 
be  more  conreot  to  say  had  not  galAered  way  after  taok- 
ing-^ths^  would  not  have  intenered  with  or  questioned 
that  finding,  which  must  have  proceeded  entirely  upon 
the  credit  to  be  given  to  the  witnesses  on  either  side ; 
and  that  thev  would  also  have  thought  that  the  conclu- 
sion which  the  learned  judge  drew  nom  such  a  state  of 
fsets  was  justified— namelv,  that  the  Victory  ooght  to 
have  observed  what  the  PrticUla  was  about,  and  ought  to 
have  avoided  this  collision  by  tacking  herself.  It  unf or- 
tonatelv  happens  that  though  their  Lordships  might  have 
inferred  from  the  second  paragraph  of  the  printed  judc- 
it  that  this  was  what  the  lesmed  judge  intended  to 


find,  the  last  paragraph  makes  this  somewhat  doubtful 
The  learned  iudge  is  "'  ' 

must    have    known 


made  to  sav  that  the  Victory 

that    the    rri$oiUa    had    gone 

standing  towards  her  at  that  time." 


about,  and  was 

Finding  those  ezpressions'in  the  judgment,  their  Lord< 
ships  therefore  tibouffht  it  lay  upon  them  to  examine 
closely  the  evidence  given  on  either  side  as  to  the  whole 
tranaaetion,  and  to  draw  their  own  conclusions  from  that 
evidenee,  because,  if  the  PrisciUa  had  really  gathered 
way,  and  was  standine  towards  the  Victory,  then  it 
seemed  to  their  Lordships  that  the  case  woula  probably 
fsU  within  the  12th  Article,  and  that  the  17th  article 
would  not  apply  to  such  a  case.  They  are  by  no  means 
prepared  to  saf  that  the  learned  jadse  did  mean  to  iind 
that  the  veeseihad  gathered  wav.  lliey  are  inclined  to 
think,  upon  a  view  of  the  whole  of  the  circumstances, 
that  tbat  expression  which  has  been  quoted  may  have 
been  inaccurately  used,  and  that  it  did  not  really  express 
what  might  have  beenm  the  learned  judge's  mind.  In 
any  case,  after  considering  the  evidence,  their  Lordships 
are  di^;K>sed  to  give  more  credit  to  the  case  swoto  to  by 
the  PrucUla  than  to  the  case  made  on  the  part  of  the 
Victory  which,  it  is  to  be  observed,  rests  very  much  on 
theory,  whereas,  if  their  Lordships  reject  the  case  made 
b]r  the  witnesses  for  the  PrisdUa,  they  must  impute 
wilful  perjury  to  three  or  four  witnesses  who  have  sworn 
to  the  aotnal  state  of  the  ri^rging,  the  steering,  and  the 
other  manoBUvrss  of  the  PrtseUla.  their  evidence  being 
inoonsistent  witii  the  notion  that  that  vessel,  though  she 
might  have  almost  completed  the  manosuvre  of  tackiii|r, 
had  really  gathered  way,  so  as  to  bring  the  two  within 
the  category  of  crossing  vessels,  nnder  the  12th  Article. 
Their  Lordships  have  had  the  benefit  of  consnlting  their 
nautical  assessors,  and  that  is  the  view  that  thoee  genUe- 
men  also  take.    The  nautical  assessors  think  that  the 


vessel  had  not  fathered  way,  and,  that  being  the  case, 
they  oonour  with  those  who  sdvised  the  learned  judge  in 
the  court  below ;  and  as  their  Lordships  concur  with  the 


the  screw  steam  yacht  PoZo^ine  and  her  owner, 
the  Bight.Hononrable  Thomas  Bgerton,  Earl  of 
WiltoD,  interveniog.  The  collision  took  phioe  in 
Erith  Bands,  in  the  river  Thames.  Both  vessels 
were  proceeding  np  the  river.  The  wind  was  about 
W.N.W.,and  the  tide  was  flood  and  ranning  aboot 
two  or  three  knots  an  hoar ;  it  was  daylight.  The 
DougloB  was  working  np  the  river  with  several  ves* 
sels  in  company,  and  jost  before  the  collision  was 
standing  oyer  to  the  south  shore,  close  hauled  on 
the  starboard  taok.  When  she  sot  to  the  edge  of  the 
tide  upon  the  south  shore,  and  (according  to  the 
evidence  produced  on  her  behalf)  as  near  to  the 
vessels  anchored  off  Erith  as  it  was  prudent  to  go, 
her  helm  was  put  down  to  go  about  from  the 
suffboard  to  Hie  port  taok.  Her  master,  who  was 
at  the  helm,  alle^  that  he  looked  round  but  saw 
nothing  to  prevent  him  going  about,  and  he  gave 
no  signal  or  warning  of  any  Kind  of  his  intention 
to  alter  his  course.  Whilst  the  Doualas  was  in 
stays  the  Palatine  ran  into  her,  striking  her  on 
the  starboard  side  amidships  witli  such  force  that 
she  sank  as  soon  as  the  Palatine  backed  out  of  her. 
The  petition  in  the  cause  alleged  that  the  PaUUine 
"  improperly  neglected  to  take  in  due  time  prooer 
measures  for  keeping  out  of  the  way  of  the  Douglas, 
and  improperly  neglected  to  keep  out  of  the  way 
of  the  Douglas ;"  that  **  those  on  board  the  Pala- 
tine did  not  duly  observe  and  comply  with  the  pro- 
visions of  article  16  of  the  Bei^ulations  for  Pre- 
venting Collisions :"  and  that  *'  those  on  board 
ihe  FcSatine  improperly  kept  their  vessel  under  a 
starboard  helm. 

On  behalf  of  the  Palatine  it  was  proved  that  she 
was  proceeding  up  Erith  Beach  at  less  than  half 
speed  with  the  tide,  making  not  more  than  four 
Imots  an  hour.  On  entering  the  Beach  those  on 
board  the  Palatine  observed  the  Douglas  with  two 
other  sailing  vessels  about  a  mile  ahead,  beating 
up  the  reaoh  on  the  starboard  tack.  As  the 
Palatine  drew  nearer  to  them  the  two  other 
vessels  put  about  from  the  starboard  to  the  port 
tack,  and  thereupon  the  Palatine  starboarded  her 
helm  to  go  under  the  stem  of  those  two  vessels. 
She  was  then  about  half  a  mile  below  them.  When 

learned  judge  in  thinking  that,  under  the  cironmstances, 

the  fault  was  the  fault  of  the  Victory,  they  must  humbly 

reoommsBd  her  Majesty  to  dismiss  the  appeal  with  costs. 

Prootors  for  the  appellants,  Pritehard  and  Sons, 

Proctors  ior  the  respondents.  Deacon,  Son  and  Rogers, 

The  effect  of  this  decision  is  that  the  following  vessel 

is  bound  to  avoid  the  vessd  ahead,  and  that  the  court 

below  was  right  in  the  main ;  but  that  if  it  meant  to  find 

that  iAk^PrisdUa  had  gathered  way  after  going  about,  and 

that  that  vessel  had  therefore  ceased  to  be  upon  the  same 

course,  the  finding  was  erroneous.  The  rule  as  laid  down 

is  that  a  vessel  is  entitled  to  go  about  in  such  a  place  as 

is  ordinaij  and  usual,  and  a  following  vessel  must  be 

grepared  for  such  a  manoBUvre.  Several  American  cases 
ave  decided  this  question  in  the  same  way.  As  to 
sailing  vessels,  it  has  been  held  as  a  general  role  that 
one  vessel  following  another  is  bound  to  keep  out  of  the 
way  of  the  latter  Vcm^ridge  v.  DiU,  23  Howard's  (U.  S. 
Sup.  Court)  Bep.  44.)  A  case  very  similar  to  the  Pris- 
cilla is  The  NetUe  D.  (5  BUtchford's  U.S.  Circuit  Court 
(SeoondOrcuit)  ^^,US);  u^  alao  The  Morning  Light  {2 
Wallace  (U.  8.  i9up.  Court)  Bep.  550),  where  it  was 
held  that  a  following  vessel  was  not  to  blame,  on  the 
ground  that  the  night  was  so  dark  that  the  crew  could 
not  see  that  the  vessel  ahead  had  gone  about.  As  to 
steamers  foUovring  one  another,  see  The  Rhode  Island 
(Olcotfs  Adm.  Bep.  505 ;  1  Blatohford'sU.S.  Circuit  Court 
(Seoond  Cmmit)  Bep.  863) ;  The  Governor  (Abbott's  Adm. 
Bep.  108) ;  Portevant  v.  The  Bella  Donna  (Newberry's 
Adm.  Bep.  510);  te  Columbia  (10  Wallace  (U.  S. 
Sup.  Court)  Bep.     o,)— Ed.  r^r^r^]r> 
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the  PalaHneti  stem  was  about  level  with  the  stern 
oftheTesselonthe  port  tack  which  was  lowest 
down  the  river,  the  battgUu,  which  had  up  to  that 
time  oontinued  on  the  starboard  tack,  suddenly 
ported  her  helm  and  came  aoross  the  bows  of  the 
Fakdine  at  the  distance  of  aboat  two  ships 
lengrths.  The  helm  of  the  Palatine  was  instantly 
pat  nard*a-starboard,  and  her  engines  were  stopped 
and  reversed  fall  speed  astern,  bat  the  vessels 
notwithstanding  came  into  collision.  The  master 
of  the  PalcUine  stated  in  his  evidence  that  he  was 
shaping  his  coarse  to  go  between  the  Douglas  and 
the  ol£er  two  vessels  as  soon  as  they  should 
have  opened  out  safficiently  to  allow  him  to  go 
throogh;  that  if  the  Douglas  had  held  on  a 
minute  longer  he  should  have  gone  clear,  and  that 
there  was  room  for  the  Douglas  to  have  gone 
further  to  the  southward.  The  defendant's  answer 
alleged  '*  that  a  good  look-out  was  not  kept  on 
boaid  the  Douglas ;"  that  "  the  Douglas,  in  the 
time  and  circumstances  in  which  she  ported  her 
helm  improperly  ported,"  and  that  **  the  DoualoM, 
in  the  circumstances,  improperly  neglected  or 
omitted  to  give  any  intimation  that  she  was  to  go 
abou^  from  the  starboard  to  the  port  tack." 

The  cause  was  heard  before  the  Judge,  assisted 
Vy  Trinity  Masters. 

BuU,  Q.O.  (OlMrkson  with  him)  for  the  plaintiff. 
—The  Palatine  is  to  blame  for  not  having  stopped 
her  engines  when  her  helm  was  starboarded  to 
get  out  of  the  way  of  the  two  coasters  on  the  port 
tack.  She  was  not  justified  in  attempting  to  run 
the  risk  of  getting  through  the  narrow  space  be- 
tween the  Souglai  and  those  coasters.  They  ought 
not  to  have  depended  on  the  Douglas  holding  on. 

MHward,  Q.O.  {W.  G.  F.  PhUUmore  with  him) 
for  the  defendant. — ^A  vessel  has  no  right  to  put 
about  in  a  crowded  river  without  looking  out  for 
vessels  near  them,  and  giving  notice  of  their  in- 
tention. The  Douglas  was  bound  to  take  precau- 
tions. She  improperly  placed  herself  in  stays. 
The  Sea  Nymph,  Lash.  28 : 

The  Leonidae,  StoArf  a  Vioe-Adiiiiralij  Beports  for 
Lower  Osaada,  229. 

Sir  B.  PmLLiMOEE.— This  is  a  cause  of  damage 
arising  out  of  a  collision  between  a  sailing  vessel 
and  a  steam  yacht  in  Erith  Bands,  about  eleven 
o'clock  in  the  morning  of  July  22nd  last.  The 
direction  of  the  wind  at  the  time  was  about  north- 
west, and  the  weather  was  fine  and  clear.  The 
vessels  which  came  into  collision  were  the  Douglas, 
a  brigantine  of  168  tons  register,  bound  on  a 
voya^  from  Ckiemsev  to  Iion£»n,  with  a  cargo  of 
sranite,  and  manned  by  six  hands  all  told,  and 
Sie  Palatine,  a  screw  steam  yacht  of  192  toes,  and 
having  a  crew  of  twenty-three  hands,  from  Oowes 
to  London.  The  tide  was  fiood.  of  about  the  force 
of  three  and  a-half  knots,  and  both  vessels  were 
going  up  the  Beach.  According  to  the  case  set  up 
by  the  Doualas,  she  was  working  up  the  reach  with 
other  vessfiXi  in  company,  and  was  under  all  plain 
sail  except  her  roysl  and  topgallant  sails  and  flying 
jib  and  gaff  topsiul ;  she  stood  over  to  the  south- 
ward close  hauled  on  the  starboard  tack  to  the 
edge  of  the  tide  upon  the  south  shore :  her  helm 
was  then  put  down  that  she  might  go  alx>at.  Ac- 
cording to  the  plaintifTs  evidence,  u  she  had  gone 
any  fuHher  she  would  not  only  have  come  into 
slack  water,  but  into  collision  with  the  yadits 
anchored  off  Erith;  it  was  also  proved  that  when 
she  was  in  stays  and  had  come  up  into  the  wind, 
and  four  or  five  points  round  from  the  wind,  the 


stem  of  the  PalaUne  struck  her  amidships,  and  it 
is  not  unimportant  to  remark  that  the  violence  of 
the  blow  was  such  as  to  cut  throush  her  deck 
planks.  At  auy  rate  we  had  it  proved  in  evidence 
that  the  steamer  went  so  far  into  her  deck  thai 
she  had  to  be  backed  out.  Before,  however,  we  oon-^ 
sider  whether  the  Palatine  is  or  is  not  to  blame 
for  the  collision,  I  must  observe  that  it  has 
been  contended  that  the  Douglas  is  primd  facie 
to  blame  on  her  own  showing,  on  the  ground 
that  under  the  circumstances  she  was  wrong  in 
going  about  at  the  time  she  did;  at  least  without 
haviuff  given  any  warning  of  the  manoBUvre  she 
was  about  to  execute.  It  was  contended  that  she 
could  have  gone  further  inshore,  and  that  if  she 
wished  to  put  about  in  the  place  she  did,  she  was 
bound  to  inform  vessels  astern  of  her  that  such  was 
her  intention,  and  also  that  her  master  ought  tohave 
looked  round  before  he  tacked,  so  as  to  see  if  he 
would  be  likely  to  cause  danger  of  collision  by 
putting  his  vessel  about.  We  are  of  opmion  that 
some  craft  may  have  been  in  the  way  which  inter- 
ested the  view  of  the  steamer,  though  her  master 
says  that  he  took  a  look  round  oefore  going 
about  I  but  anvhow  she  was  in  the  exercise  en 
her  right  in  tacking  as  she  did,  and  her  positioo 
and  the  state  of  her  sails  would  under  the  circum- 
stances be  sufficient  notification  to  other  vessels. 
She  had  every  reason  to  expect  that  the  PalctUne 
would  do  her  duty  and  keep  out  of  her  way. 
Now  the  Pcdatine  says  that  she  was  coming 
up  the  Beach  about  mid-channel,  and  was 
waiting  for  an  opportunity  of  going  under 
the  stem  of  two  vessels  which  were  oeating 
up  the  reach  in  company  with  the  Douglast 
but  on  the  other  tack,  and  that  the  Douglas, 
which  was  sailing  on  the  starboard  tack,  sod- 
denlv  ported  her  helm  and  came  right  across 
the  bows  of  the  Palatine  at  the  distance  of  about 
two  ship's  lengths  off.  The  helm  of  the  Palaiine 
was  put  hard  a-starboard,  and  her  engines  were 
stopped  and  reversed,  but  she  did  not  suooeed  in 
clearing  the  Douglas,  though  it  is  in  evidence  that 
the  Patatine  had  got  so  far  round  that  in  another 
minute  she  would  have  done  it,  and  her  master 
has  told  us,  '*  If  we  had  stopped  then  (when  he  first 
starboarded),  there  would  have  been  no  collision.'* 
We  think,  therefore,  the  Palatine  ought  to  have 
stopped;  she  ought  to  have  seen  from  the  posi- 
tion of  the  DougMs  that  the  Douglas  was  about  to 
tack,  and  aooordiog  to  the  evidence  of  the  mate,  if 
she  had  stopped  there  would  have  been  no  collision. 
We  are  of  opinion  that  the  PalaHne  was  unques- 
tionably to  blame,  and,  moreover,  that  the  blame 
is  in  no  degree  shown  to  have  been  shared  by  the 
Douglas^    We  consider  that  there  was  nothing  im- 

foper  in  her  navigation  or  in  her  manoeuvre,  and 
must  accordingly  pronounce  that  the  PalaHne 
is  alone  to  blame  for  this  collision. 
Solicitor  for  the  plaintiff,  T,  Cooper. 
Solicitors  for  the  defendants,  Olarksont  Son,  and 
ChreenweU, 


Tuesday,  Nov.  19, 1672. 
Thb  Onsiza* 

SoUoitors*  lien  on  fund  in  oowri^Ohancfe  of  sotiei^ 
tors — New  oppearonos— IVocitos. 

Where  a  solicitor  for  a  defendant  in  a  wages 
suit  was  entitled  to  a  lien  for  his  easts  on  the 
balance  of  a  eunf^g\^Q(jf%oney    paid   into  (he 
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[Adm. 


regtBtry  in   lieu   of   hM   (oift^r    payment    of 
the  plainHjr$  claim  and  co8i$)  and  the  defen- 
dantj  wishing  to  dispute  ih$  regietrar'8  report 
on  the  pUdntijfe  daim^  to  whiA  he  had  pre- 
viouely  eubmSted  oaueed  a  second  appearance 
to  he  entered  for  him  by  other  solicitors  with- 
out previously  paying  his   original  solicitors* 
costs,   the   court    ordered   the    second    appear- 
once  to  he  set  aside,  and  the  original  soUcitof^s 
costs  to  he  paid  out  of  the  fund  after  payment  of 
theplaintijjfs  claim  and  costs,  leaving  the  other 
solieiiors  to  apply  to  enter  an  appearance  after 
this  had  heen  done  (a). 
This  was  yi  applioatioii  to  the  ooart  on  behalf 
of  the  solicitors  for  the  defendant  in  a  wages  sait 
against  the  ship  Oneissa,    The  oaose  was  a  con- 
solidated oaose  in  which  the  mate  and  seamen  of 
the  Tessel    were   plaintiffs,  and  William  Styles 
Mortem,  the  owner,  was  the  defendant.    Messrs. 
Ingledew,  Ince,  and  Greening  had  acted  thronghoat 
on  behalf  of  the  defendant,  and  on  his  persoiukl  in- 
Btmotiocs.    The  defendant  admitted  at  an  early 
stage  of  the  cause  that  wages  were  doe,  and  there- 
upon  the  qaestion  of  amount  was  referred  to  the 
registrar,  assisted  by  a  merchant,  and  was  heard 
by  them,  coansel  appearing  for  the  defendant. 
After  the  reference  had  proMeded  for  some  time, 
Uie  defendant  instmcted  his  coansel  and  solicitors 
to  withdraw  any  farther  defence  and  to  sabmit  to 
the  decision  of  the  registrar,  and  this  was  done  by 
the  defendant's  coansel  before  the  registrar  and  in 
the  presence  of  the  defendant    The  registrar  re- 
ported the  amount  of  wages  dae. 

In  order  to  obtain  the  release  of  the  vessel,  the 
sam  of  9001.  had  been  paid  into  coart  in  lie&  of 
bail.  The  fand  in  coart  was  the  only  available 
property  of  the  defendant  in  this  coantry,  as  he 
was  a  British  American,  and  did  not  reside  here. 
Messrs.  Ingledew,  Ince,  and  Greening  had  become 
entitled  to  costs  in  defending  the  sait  to  the 
amoant  of  1501.  or  thereabonts.  The  amoant  re- 
ported due  for  wages  was  5141.  l^.  Id.  After 
paying  this  oat,  together  with  plaintiflTs  costs, 
there  woold  be  still  safficient  in  coart  to  pay 
Messrs.  Ingledew,  Ince,  and  Greening's  costs,  no 
part  of  whidii  had  been  paid  to  them. 

On  5th  Nov.  1872,  after  the  resistrar's  report 
had  been  made,  the  defendant  bemg  dissatisfied 
with  the  report  and  wishing  to  appeal  to  the 
coart,  whidi  Messrs.  Insledew,  Ince,  and  Greening 
ref  ased  to  do  as  they  aarised  him  tiiat  they  were 
preclnded  from  so  doing  by  the  submission  to  the 
report,  consulted  other  solicitors,  Messrs.  Thomas 
and  HoUams,  and  they,  fipving  notice  to  Messrs. 
Ingledew,  Ince,  and  Graemng,  filed  an  appearance 
in  the  cause  on  behalf  of  the  defendant,  purport- 
ing to  be  an  appearance  entered  by  them  "on 

(a)  This  dedsion  sstimihtee  the  prsotioe  of  the  Court 
of  AdmiiaHj  to  that  of  the  Courts  of  Common  Law  and 
Chsaoery,  ud  it  would  bs  still  better  if  »  role  of  oonrt 
were  made  that  no  ohange  of  solioiton  oonld  be  made 
witbont  the  oonient  of  tne  oonrt.  A  Bolicttor  has  an 
mdonbied  lien  on  the  fnnd  in  oonrt,  and  the  oonrt  will 
retain  poweesion  of  the  thing  prooeeded  against  nntil 
this  lien  is  satlified.  (See  Ths  Heinrich,  ante,  p.  280 ; 
Havmes  t.  Cooper^  88  L.  J.  488,  Ch.;  The  Jtff  Davis, 
L.  Bep.  a  Adm.  ft  Eoo.  1.)  The  same  role  preyails  in 
Amerioan  Admiraltv  Conrts:  (See  Ths  Sarah  Jane, 
Blatohford  and  Howlaad's  Adm.  Bep.  401;  The  Victory, 
J.C.  448 :  Gaines  t.  Travis,  Abhott's  Adm.  Bep.  287, 301.) 
And  in  laat  oonntry  it  is  olear  that  a  solicitor  oannot  be 
changed  without  the  consent  of  the  oonrt:  (See  8U)o  t. 
Imw,  4  Blatshted's  U.  S.  Circuit  Court  (Seooad  Cisouit) 
Bep.  268).— Ed. 


behalf  of  William  Styles  Morion  and  others,  the 
owners  of  the  ship  or  vessel  Oneiza,  in  lieu  of 
Messrs.  Ingledew,  Ince,  and  Greening,"  and  filed 
notice  of  objection  to  the  registrar's  report  No 
offer  was  made  to  pa^r  Messrs,  Ingledew,  Ince, 
and  Greening's  costs  in  consideration  of  their 
consenting  to  a  change  of  solicitors.  Thereupon 
Messrs.  figledew,  Iiu)e,  and  Greening  filed  the 
folio  wins  notice  of  motion  and  served  it  upon 
Messrs.  Thomas  and  Hollams. 

We,  Ingledew.  Ince,  and  Greening,  soUoitors  f6r  the 
defendant  in  this  cause,  give  notice  that  we  shall  by 
counsel,  on  tiie  19th  day  of  Nov.  1872,  more  the  judge 
in  court  to  set  aside  the  appearance  entered  bv  Messrs. 
Thomas  and  HoUams  in  this  cause  on  behalf  of  the 
defendant,  and  to  direct  payment  out  to  ns,  as  defen- 
dant's soucitora,  of  tiie  balanoe  which  will  remain  in 
oonrt  after  payment  thereout  of  the  amount  reported  to 
be  due  to  the  plaintiffs,  and  their  costs  to  be  taxed,  and 
to  further  order  that  defendant  be  not  allowed  to  change 
his  soUdtors  in  this  suit  until  our  costs  against  him  are 
paid,  and  to  condemn  defendant  in  the  costs  of  this 
motion. 

Kemp,  in  support  of  the  application,  submitted 
that  the  court  would  protect  the  soUoitors,  and 
would  not  allow  a  change  of  solicitors  without 
payment  of  previous  costs.  This  is  the  practice  of 
the  Courts  of  Common  Law  and  Chancery.  The 
second  appearance  entered  should  be  set  aside,  as 
otherwise  the  original  solicitors  would  lose  their 
control  over  the  fund  in  court,  and  would  not  be 
able  to  secure  payment  of  their  costs. 

Sir  B.  Phillimobb. — I  think  Mr.  Kemp  is  en- 
titled to  have  his  application  granted,  ana  I  shall 
make  an  order  according  to  the  terms  of  the 
notice  of  motion.  Messrs.  Thomas  and  Hollams 
have  had  notice  of  this  motion,  and  therefore  an 
opportnnitv  of  being  here  to-di^.  If  the^  are 
desirous  of  entering  an  appearance  they  will  be 
able  to  do  so  upon  application  after  the  taxed 
costs  due  to  Messrs.  Ingledew,  Ince,  and  Greening, 
have  been  paid  out  of  the  registry.  This  ap- 
parently is  the  course  of  the  practice  m  the  Courts 
of  Chancery  and  Common  lAw. 

Solidton,  Ingledew,  Ince,  and  Greening. 


Tueeday,  Nov.  10, 1872. 

The  Moobslbt. 

County    Court   appeal-^oUision — Admission    of 

fresh  evidence  at  the  hearing  of  the  a'ppeal. 

The   Court  of  Admiralty  is  very  eavitous  as  to 

(tdmitting  fresh  evidence  at  the  hearing  of  an 

appeal  from  the  County  Court,  and  wiU  not  do  so 

unless  the  principles  of  justice  require  Hie  admis' 

sion  of  such  eviaence. 

Semble,  surprise  is  a  ground  for  the  admission  of 

fresh  evidence.    An  application  for  admission  of 

evidence  refused  on  the  ground  that  there  wae  no 

surprise  shown. 

This  was  an  application  on  behalf  of  the  appellants 

in  an  appeal  from  the  County  Court  of  Durham, 

holden  at  Sunderland,  to admitfresh  evidence  at  the 

hearing  of  the  appeal.  The  cause  was  instituted  {in 

personam)  in  the  County  Court  by  the  respondent, 

f  ietro  Giacomo  Cosolich,  the  owner  of  the  Austrian 

barque  Qenio,  under  the  County  Court  Admiralty 

Jurisdiction  Act  1868  (31  &  32  Vict.  c.  71),  sect  8, 

sub-sect.  3,  against  James  Laing  of  SnnderlSnd, 

the  owner  of  the  steamship  Moorsley,  for  damage 

l^  collision.    The  collision  took  place  in  the  river 
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TjuBt  ftnd  the  Oonnty  Oonrt  Judoe  beld  tbat  the 
Moonl&y  was  alone  to  blame,  and  condemoed  the 
appellant  (the  defendant  below)  in  damages  and 
ooets.  At  the  hearinff  in  the  Oonnty  Omut  the 
evidence  was  t^ken  down  bv  a  shorthand  writer, 
and  a  transcript  was  brought  ap  on  the  appeal, 
rhe  Ooontj  Oonrt  Jadge  was  assisted  by  nauti- 
cal assessors ;  but  the  opinions  of  these  assessors 
differed  on  almost  every  question  put  to  them  by 
the  judge.  From  affidavits  filed  hj  the  appellant  it 
appeared  that  two  important  witnesses  had  not 
been  examined  at  the  hearing  in  the  Oonnty 
Oonrt;  one  of  them  was  not  summoned  by  the 
nesleot  of  the  appellant's  servants;  the  other, 
although  summoned,  was  unable  to  attend.  The 
affidavits  alleged  that  if  the  witnesses  had  been 
present,  there  was  reason  to  believe  that  the  judg- 
ment would  have  been  different  An  affidavit 
filed  by  the  respondents  alleffed  that  the  appellant 
consented  to  tiy  the  cause  witiiout  these  witnesses ; 
that  the  evidence  was  taken  down  by  the  short- 
hand writer  sufficiently  for  the  purposes  of  the 
appeal ;  and  that  the  appellant  knew  that  these  two 
witnesses  would  not  be  present.  These  allega- 
tions were  denied  by  the  appellant's  affidavits. 

OlarlcBon,  for  the  appellant,  in  support  of  the 
application. 

Kemp,  for  the  respondent,  contra,— The  api>el- 
lants  have  shown  no  ground  for  the  admission 
of  this  evidence.  The  decision  in  The  Buey 
Bee  (onto,  p.  293;  L.  Bep.  3  Adm.  &  Ecc. 
527;  26  L.  T.  Aep.  N.  S.  590)  proceeded  on  the 
ground  that  the  evidence  was  not  taken  down  by  a 
shorthand  writer.  Here  it  was.  The  appellants 
might  have  applied  to  the  Oounty  Oourt  judge 
to  adjourn  the  case  for  the  production  of  these 
witnesses.  There  was,  therefore,  no  surprise  on 
the  appellants. 

Sir  B.  Phujucokb.— I  am  of  opinion  that  I  ought 
not  to  erant  the  motion.  I  say  now"  as  I  said 
before,  that  I  cannot  be  too  cautious  as  to  admitting 
fresh  evidence  on  appeaL  Before  I  can  do  so  in 
any  case,  the  circumstances  must  show  that  the 
principles  of  justice  require  the  admission  of  such 
evidence.  In  this  case  I  cannot  find  that  there 
is  any  surprise  on  parties  making  this  application 
owing  to  the  absence  of  these  witnesses.  More- 
over, the  fact  that  this  was  such  a  doubtful  case 
that  the  nautical  assesors  differed  in  their  opinions 
is  an  additional  reason  why  I  should  refuse  this 
application.  Now  that  this  fact  has  appeared,  it 
has  become  more  clear  where  the  pinch  of  the  case 
was,  and  a  great  temptation  exists  to  supply  what 
was  wanting  by  fresh  testimonv.  Looking  at  all 
the  circumstances  of  the  case,  I  reject  the  motion. 

Solicitor  for  the  appellant,  Thomas  Cooper. 

Solicitors  for  the  respondent,  Ingledew,  Inoe,  and 
vfTeett^mff* 


Wedneeday,  Dee.  n,  1872. 
Thb  Elpis. 

BoUomry—Necesearies— Merger  —  Oounty  Oourt 
AdmiraUy  jurtidiction  —  Transfer  —  Jwrisdic 
Hon. 

An  instrument,  drawn  in  the  form  of  a  hiU  of 

^exchange  for  the  payment  of  necessary  disburse* 

mentsfor  a  ship,  hut  which  is  payable  after  the 

arrival  of  the  ship  at  her  destintUionf  (md  pledges 

the  ship,  *•  eg^eept  tn  case  cf  total  loss,**  is,  although 


not  stipuiaHng  for  maritime  interest,  a  bottomry 

hond.ia) 
A  clavmfor  necessaries,  to  secure  ihe  payment  cf 

which  the  master  has  given  a  botioniry  bond  on 

his  shh,  is  merged  in  the  bond,  and  cattnot  be 

enforced  by  the  material  men  on  the  simple  con- 

tract.(b) 
Where  a  cause  of  necessaries  is  instituted  in  a 

Oounty  Oourt  under  ihe  Oounty  Oourts  Admi- 

(a)  In  oonsiderinff  what  is  a  good  bottomry  bond,  both 
Amerioan  and  Engliih  Admiralty  Conrts  are  agreed  in 
holding  that  maritune  risk  it  an  essential  element,  and 
that  nnlesf  the  lender  takes  upon  himself  that  risk,  he 
oan  bare  no  dlaim  as  for  bottomry ;  he  can  onlj  reoorer 
his  money  under  that  bead  on  the  safe  arrival  m  the  ship 
at  the  end  of  the  voyage  or  at  some  defined  plaoe :  (see 
The  AtUu,  2  Hagg.  65;  Simmonds  v.  Hodgson,  6  Bing. 
114;  The  Brig  Draco,  2  Somner's  IT.  S.  Cirooit  Ooort 
(First  Cironit)  Bep.  157).  In  the  last  mentioned  ease 
Qtorj,  J.,  elaborately  reviews  the  whole  law  of  bottomi^ 
bondi.  With  regaird  to  whether  maritime  interest  is 
equally  an  essential,  the  authorities  are  not  quite  so 
olear.  In  the  United  States  it  has  been  said  expraesly  in 
two  easss  that  such  interest  ie  essential :  (see  Lsland  t. 
The  Medora,  2  Woodbury  and  Minot's  Ciramt  Court 
CPhnt  Cirooit)  Bep.  92 ;  (Tree^  t.  amOh,  3  Id.  236,  248). 
in  those  oases,  however,  this  is  laid  down  on  the  aatho- 
rity  of  former  Englieh  and  Amerioan  cases  which  searoely 
bear  out  the  doctrine.    In  The  AUas  {ubi  sup.),  there 

Sioted.  it  was  not  so  held,  and  in  The  Smane%patum, 
^  W.  Bdb.  124,  130),  Dr.  Lnshington  said  that  it  was 
not  absolute  neoessur  that  a  bottomry  bond  should 
carry  maritime  Intereet,  but  that  the  parties  may  be  oon- 
tent  with  ordinary  interest.  In  The  Brig  Draco  {ubi  sup,). 
Story,  J.,  although  defining  bottomry  to  be  a  oontraot 
for  the  loan  of  money  on  the  bottom  <^  the  ship  at  eatra" 
ordinary  interest  apon  maritime  risks,  does  not  lay  great 
strsis  on  the  necessity  for  the  sreat  interest,  but  seems 
to  oonsider  the  risk  as  the  more  important  element ;  in 
that  case  the  interest  on  the  marine  risk  was  5  per  cent, 
only,  and  therefore  could  hardly  be  called  esiroordmary, 
and  yet  the  bond  was  not  bad  on  that  aoooont.  The  ease 
will  repay  a  careful  perusaL  as  it  contains  almost  every 
authonty  on  the  subject  existing  at  the  time.  In  a  later 
Amerioan  case  (2^  Sloop  Mary,  1  Paine's  IT.  S.  CTirouit 
Oourt  (First  Circuit)  Bep.  671)  no  interest  was  olaimed 
by  the  bond,  and  yet  it  was  held  good,  the  court  saying 
that  the  interest  was  probably  included  in  the  amount 
secured,  and  that  it  ought  to  be  so  presumed.  There  oan 
be  no  doubt  that  where  the  words  indioating  that  the  bond 
is  subject  to  maritime  risk  are  of  doubtful  construction, 
it  becomes  of  importance  to  see  whether  maritime  interest 
is  secured,  because  as  such  interest  is  a  usual  stipulation 
in  a  bond,  the  fact  that  it  is  secured  by  the  bond  is  eri- 
dence  that  the  parties  intended  the  bond  to  be  a  bottomry 
bond ;  on  the  other  hand  it  is  submitted  that  where  the 
bond  expresses  clearly  and  unambiguously  that  the  lender 
makes  the  loan  subject  to  maritime  risk,  it  is  Immaterial 
whether  the  bond  stipulate  for  interest  or  not :  (See  The 
Boyal  Arch,  Swab.  269, 280,  281.)  If  the  lender  is  oon- 
tent  to  take  the  risk  without  interest,  it  is  not  for  the 
Oourt  of  Admiralty  tosay  that  his  security  is  bad  on  that 
aooount.  He  cannot  be  bound  to  claim  more  than  he 
chooses,  and  if  he  waives  his  claim  for  interest  that  is  his 
oonoem  only.  So  long  as  the  bond  dearly  expresses  the 
maritime  ruk  the  question  of  interest  ought  to  be  imma- 
terial. In  the  present  cass  the  money  could  not  be  re- 
corered  in  case  of  total  loss  of  the  ship,  and  tiie  loan  was 
therefore  subject  to  maritime  risk,  which  the  oourt  held 
to  be  sufficient,  without  interest,  to  make  the  bond  ralid. 
—Ed. 

(b)  There  can  be  no  doubt  that  this  ruling  ii  in  aooord- 
anoe  with  true  principles  of  law.  Although  the  question 
has  not  arisen  before  in  the  Admiralty  Oourt  in  this 
countrr,  it  has  been  considered  in  the  United  States, 
where  it  has  been  held  that  a  bottomry  bond  giren  to 
corer  money  adranced  for  necessary  repairs  excludes  and 
ii  inconsistent  with  the  lien  impliea  by  msritime  law  to 
secure  such  adyanoes — that  is  to  say,  the  simple  oontraot 
debt  for  the  adranees  is  merged  in  the  bond :  (See  The 
Brig  Ann  C.  Pratt,  I  (Turtis  Oirouit  Oourt  (Ist  Oirovit) 
Bep.  340:  Brayr.  Bates,  9  Metcalfe's (50 Massachusetts 
Bep.  237.)— Ed. 
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raUy  JvrisdicUon  Act  1868  (81  &  32  VieL  e.  71), 

anaU  tranrferred  under  §ecL  S  to  the  High  Oowri 

of  AdmiraUy,  and  ihs  petition  of  ike  plaintiff 

ehowe  the  claim  to  he  haeed  on  a  hottoniry  bond 

(the  County  Oowrt  having  no  juriedietion  over 

bottomry  bonde),  the  High  Court  wiU  reject  the 

petition. 

Bemble,  that  where  a  euit  ie  instituted  in  a  County 

Court  over  ^hich  that  court  has  no  juriedietion, 

the  High  Court  of  Jdmiraltff  ccmnoi  acquire 

jymediction  by  tranrfer^  even  \f  it  has  original 

juriedietion  in  such  a  suit* 

This  was  a  motion  to  reject  the  petition  filed  in  a 

oaose  of  necessaries   against  toe  ovmers  of  the 

brig  Elpis.    The  petition  was  as  follows : 

HiU^er^  Fenwiok,  and  Stibbard,  aolioiton  lor  the 
plaintiffs  in  a  cause  on  behalf  of  Lnigi  Desoabzo  and  Vit- 
torio  BrosinoTitch,  against  the  owner  or  owners  unknown 
of  the  brig  Slpis,  say  as  follows  :— 

1.  The  aboTe-named  brig  Elms  belongs  to  the  port  of 
Qyra  in  Greece.  In  the  year  1809  she  was  called  by  the 
name  of  the  Carlot  Primot,  and  was  lying  in  the  river 
Tyne,  bound  for  Syra,  and  required  oerukin  neoeesary 
repairs  to  enable  her  to  prosecnte  her  voyage  from  New- 
castle to  Syra. 

2.  Yassiglio  Oohiooridis,  the  master  of  the  said  brig, 
being  without  fonds  and  credit  at  Newcastle,  and  being 
unable  to  obtain  money  to  enable  him  to  get  the  said 
repairs  executed  and  to  pay  the  expenses  necessary  to  be 
incurred  to  enable  the  said  brig  to  prosecute  her  said 
▼oyage,  applied  to  the  said  Messrs.  Descabso  and  Bro- 
ainontch  and  Co.,  of  North  Shields,  the  plaintiffs  in  this 
suit,  for  the  loan  of  851.  sterling^  which  sum  th^y  lent 
him,  to  enable  him  to  get  the  repairs  executed  and  to  pay 
the  said  expenses,  upon  the  security  of  the  following  In- 
stroment,  which  was  duly  executed  by  the  master  ox  the 
•aidressel: 

**  851.  sterling.  North  Shields,  aoth  Sept.  1809. 
*'  Except  in  case  of  the  total  loss  of  my  Tcssel,  the 
Carlos  rrimos,  of  Bjm,  on  hsr  now  intended  royage 
from  Newcastle  to  Byrs^  I  promise  to  pay,  seren  days 
after  arrival  there,  to  the  order  of  Messrs.  Descabso. 
BrosinoTitch.  and  Oo.,  this  first  of  exchange  (second  ana 
third  unpaid)  the  sum  of  851.  sterling,  at  the  course  of 
exchange  in  London,  value  received  in  diibursements  for 
the  use  and  on  account  of  my  vessel  Carlot  Primot,  and 
owners ;  and  I  hereby  pledge  mjself  and  vessel  and  her 
owners  for  the  payment  of  the  above  sum  in  the  manner 
aforesaid.  (Signed)       Y.  CSolugobidis." 

8.  In  consequence  of  the  said  advance  of  money,  the 
said  brig  was  enabled  to  proceed  on  her  said  voyage  and 
arrived  safehr  in  the  port  of  Syra,  and  seven  dajvs  after 
her  arrival  there,  default  was  made  in  pavment  of  the 
said  instrument,  which  remains,  and  still  Is  wholly  due 
and  unpaid. 

When  the  vessel  arrived  at  Syra  as  stated  in 
the  petition,  she  changed  owners,  and  coming 
again  to  this  oonntry,  a  sait  was  institnted  on  Feb. 
2Srd  1872,  in  the  Gonnty  Ooort  afc  Swansea,  where 
she  was  lying,  for  these  necessaries.  The  anm- 
mons  in  that  suit  was  as  follows : 

Admiralty  Jurisdiction,  No.  26. 
In  the   County  Court  of  Glamorganshire,  holden  at 
Swansea. 
Whereas  a  suit  for  monev  advanced  for  necessary  ex- 
mses  has  been  instituted  in  this  court  on  behalf  of 


penses 
EsigiD 


I  Descabso^  of  Williams-street-west,  North  Shields, 
sUporoker,  against  the  owner  or  owners  unknown  of  the 
brig  called  the  JEPZpit,  whereof  Yassiglio  Colncoridui  is  now 
or  lately  was  master,  in  the  sum  of  351. 

Ton  are  herebv  summoned  to  enter  an  appearance  in 
the  said  suit  witiiin  four  clear  days  of  the  service  hereof. 

You  are  also  warned  that  if  you  do  not  enter  an 
appearance  as  aforesaid,  the  judge  of  this  court  will  pro- 
ceed to  hear  and  determine  the  asid  suit,  or  to  make  such 
orders  therein  as  to  him  shall  seem  fit. 

Dated  and  sealed  this  28rd  Feb.,  1869. 

Liwis  MoBBis,  Begistrar  of  the  oourt. 

To  the  owner  or  owners  of  the  brig  JBlpit,  and  ali 


who  have  a  daim  to  have  any  right,  title,  or 
nterest  in  the  said  vesseL 

An  appearance  waa  entered,  and  sabseqaently, 
on  an  affidavit  that  the  vessel  was  abont  to  leave 
title  port,  the  vessel  was  arrested  ander  sect.  22  of 
the  Ooonty  Ooorts  Admiralty  Jurisdiction  Act 
1868  (31  &  32  Yiot.  o.  71).  and  thereupon  the  sum 
of  352.  was  paid  into  the  Oounty  Oourt  as  security, 
and  the  vessel  was  released,  and  left  the  oountiy. 
It  then  appearing  that  it  waa  necessary  to  exa- 
mine witnesses  sbroad,  and  the  County  Oourt 
having  no  power  to  issue  a  commission,  the 
Ooonty  Oourt  judge,  under  sect.  8  of  the  above 
Act,  transferred  the  cause  into  the  High  Oourt  of 
Admiralty.  A  prampe  was  thereupon  filed  in  the 
latter  oourt  as  follows : — 

In  the  High  Court  of  Admiralty  of  England. 
The  Eljpis. 

We,  Hillyer,  Fenwick,  and  Stibbard,  herebv  institute  a 
cause  of  necessaries  (br  transfer)  on  behalf  of  Luigi 
Desoabzo  and  Vittorio  Brosinovitch,  against  the  owner 
or  owners  unknown  of  the  brig  Elpis,  belonging  to  Syra 
in  the  kingdom  of  Greece,  in  the  sum  of  200l. 

The  plaintiffs  then  moved  to  re-arrest  the  ship 
for  the  sum  of  200Z.,  to  secure  the  costs  of  the 
commission,  whereupon  it  was  admitted  by  the 
defendants  that  the  Blpis  was  the  Carlos  Primes  ; 
that  Oolucoridis  was  the  master,  and  signed  the 
bill  or  instrument  above  referred  to;  and  that 
default  was  made  in  payment  of  the  bill  on  the 
safe  arrival  of  the  ship  at  Syra.  The  commission 
was  thereupon  abandoned,  and  the  plaintiffs  filed 
their  petition. 

The  defendants'  solicitors  thereupon  gave  the 
following  notice  of  motion : 

We,  Ingledew,  Inoe,  and  Greening,  solicitors  for  the 
defendants  in  this  cause,  ^je  notice  that  we  shall  by 
counsel  on  the  10th  Not.  1872  moTe  the  judge  in  court 
to  reject  the  admission  of  the  petition  filed  in  this  cause, 
or  order  ik  to  be  amended  on  the  following  grounds : 

As  to  rejecting  the  admission— 

1.  That  the  petition  discloses  a  cause  of  action  orer 
wluch  the  Oounty.  Ck>urt  had  no  jurisdiction. 

2.  That  the  action  is  a  personal  action,  and  the  petition 
does  not  allege  personal  liability  in  the  present  defendant. 

As  to  the  amendment  of  the  petition- 
That  tiie  petition  does  not  in  the  heading  oorrespoad 
with  the  prcBcipe  to  institute. 

Clarkson,  for  the  defendants,  in  support  of  the 
motion. — ^The  ^wer  given  by  the  8th  section  of  the 
Admiraltv  Jnrisdiotion  Act  1868  is  not  to  reject  a 
cause  and  give  leave  to  institute  another  in  this 
court,  but  to  transfer  a  cause  already  pending. 
This  cause  was  instituted  below  in  the  sum  of 
352.,  but  a  jprcBcipe  has  been  filed  in  this  oourt  in  a 
**  cause  of  necessaries  by  transfer  in  the  sum  of 
2001."  The  nature  of  the  cause  is  omitted  in  the 
heading  of  the  petition,  but  the  whole  of  the 
petition  discloses  a  cause  of  bottomry.  The  Oounty 
Oourt  has  no  jurisdiction  over  bottomry  bonds, 
and  prohibition  would  lie  if  such  jurisdiction  were 
exercised.  By  sect.  8  the  court  has  before  it  the 
suit  instituted  in  the  Oounty  Oourt;  the  prcscipe 
in  the  oourt  below  was  in  a  suit "  f6r  money  ad- 
vanoed  for  necessaries."  It  now  appears  that  the 
money  was  advanced  on  the  security  of  an  instru* 
ment  which  was  a  bottomry  bond.  A  claim  tar 
necessaries  is  a  daim  which  must  bo  paid  in  any 
event ;  but  a  bottomry  bond  is  payable  only  on  the 
safe  arrival  of  the  ship  pledged.  Here  payment 
was  only  to  take  place  on  ttie  mfe  arrival  of  (he  ship 
at  Syra,  and  this  therefore  is  oleariy  a  bottomry 
transaction.  Different  considerations  arise  in  cases 
cl  bottomry  and  in  oases  of  necessaries.  Foreign  ^ 
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•hips  are  rabjeot  to  a  lien  fbr  neoetsaries  supplied 
in  England,  and  that  lien  is  enforoeable  in  this 
oonnti^ ;  whereas  when  money  is  advanoed  here 
on  bottomry  the  money  is  payable,  not  here,  but 
on  the  arrival  of  the  ship  at  her  port  of  destina- 
tion. Again,  this  is  not  a  prooeedinic  in  rem,  al« 
though  the  snit  was  institated  lUfber  the  passing  of 
the  Coonty  Courts  Admiralty  Jarisdiotion  Amend- 
ment Act  1869  (32  &  33  Yiot.  o.  51),  by  which  pro- 
ceedings may  be  wfersmMm  or  inrem,  Tliesnit 
was  instituted  against  "owner  or  owners  un- 
known; "  the  summons  was  served  on  the  ship ; 
and,  lest  tiie  ship  should  have  been  removed  from 
the  jurisdiction,  the  plaintiff  compelled  the  pay- 
ment into  court  of  the  money  under  sect.  22  of  the 
Oounty  Courts  Admiralty  Jurisdiction  Act  1868. 
That  is  clearly  a  proceeding  in  personam ;  and,  if 
so,  then  the  defendants  are  not  liable.  If  this  is 
a  bottomry  bond  there  is  no  personal  liability  on 
the  part  of  the  defendants,  as  tney  were  not  parties 
to  it.  This  is  clearly  a  bottomxr  bond,  there  being 
maritime  risk :  (The  Nelson,  1  Hagg.  169.)  If  this 
is  not  a  bottomry  bond,  then  the  court  has  no  juris- 
diction, and  there  is  no  claim  enforceable  here;  for 
this  is  a  bond  of  some  sort,  and  this  court  has  no 
power  to  enforce  bonds  other  than  bottomry 
bonds:  {The  IndomitdbU,  Swab.  446,  461.)  This 
is  not  a  bill  of  exchange,  as  such  an  instrument  is 
payable  in  all  events,  whilst  this  is  only  payable 
on  the  safe  arrival  of  the  ship.  The  uncertainty 
which  makes  it  not  a  bill  of  exchange  makes  it  a 
bottomry  bond  depending  on  maritime  risk. 
Again,  the  suit  havinff  been  instituted  in  the 
County  Court,  the  Admiral^  Court  cannot  ac- 
quire jurisdiction  by  reason  of  a  mere  transfer.  If 
tms  is  a  suit  de  novo  in  this  court,  then  it  is  not 
rightly  instituted,  because  it  appears  that  the  snit 
.  was  originally  for  necessaries,  and  now  the  face 
of  the  petition  discloses  a  cause  of  bottomry. 

QiUnrford  Bruce  for  the  plaintiffs,  contra.-^ 
Admitting  for  the  sake  of  argument  that  this 
instrument  is  a  bottomrv  bond,  there  still  exists, 
apart  from  the  bond,  a  claim  for  necessaries.  At 
common  law  no  doubt  a  rule  exists  that  any  simple 
contract  claim  is  merged  in  an  instrument  unaer 
seal.  In  this  court,  nowever,  there  is  no  snch 
decision,  and  there  is  no  reason  why  the  plaintiff, 
because  he  chooses  to  take  an  instrument  of  this 
character,  may  not  also  proceed  to  recover  his 
money  in  a  smt  for  necessaries,  using  the  instru- 
ment as  evidence  of  the  supply  of  the  necessaries, 
always  supposing  that  the  ship  arrives  safe.  He 
may  claim  on  his  simple  contract,  which  is  not 
merged  in  the  bond,  and  can  enforce  it  before  a 
competent  court  without  falling  back  on  his 
bottomry  security.  If  he  can  do  this  in  a  court 
competent  to  enforce  both  contracts,  then  in  the 
inferior  court  he  can  enforce  the  simple  contract, 
and  the  County  Court  therefore  has  jurisdiction. 
But  this  is  not  a  bottomry  bond,  because  the  foot 
that  the  bUl  is  payable  after  arrival  is  not 
sufficient  bottomry  security,  nor  is  there  any 
maritime  interest  stipulated:  (The  IndomUahle, 
vhi  $up.)  [Sir  B.  Phillimobb.— There  is  in  this 
instrument  the  rery^  essence  of  a  bottomry  bond, 
namely,  maritime  risk,  and  I  cannot  consider  it 
otherwise,  although  there  is  no  maritime  interest.] 
Then  the  court  has  a  greater  jurisdiction  in  a 
transferred  suit  than  the  original  court,  and,  if  the 
suit  turns  out  to  be  a  bottomry  suit,  the  court 
can  take  oognisance  of  it.  The  fact  that  the 
nature   of  the  suit   is   not   set   out   is   of  no 


consequence,  as  tiie  plaintiff  has  a  claim  either 
on  the  instrument  or  on  his  simple  contract. 
There  is  no  rule  of  practice  in  this  court  requiring 
the  nature  of  the  snit  to  be  set  out  in  the  heading 
of  the  petition,  and  it  is  usual  in  the  registry  to 
enter  causes  without  placing  them  under  anyspedfic 
heading  as  to  the  cause  of  action.  [Sir  B.  Phil- 
LDCOBB :  That,  no  doubts  is  the  practice  of  the  court; 
I  am  so  infonz^ed  by  the  registrar.  But  if  you 
wish  to  clium  in  this  suit  for  necessaries,  you  ooght 
to  strike  out  of  your  petition  this  instrument  to 
put  yourself  in  oraer.]  That  I  am  willing  to  do, 
using  it  as  evidence.  The  defendant  says  that  the 
claim  for  necessaries  is  merged  in  the  bond,  and 

?et  that  he,  not  being  a  parl^,  is  not  bound  by  it 
'his  is  inconsistent.  The  plaintiff's  claim  for 
necessaries  is  against  the  owners,  but  the  suit  is 
in  rem,  within  the  meaning  of  that  term  as  used  in 
this  court.  The  form  of  summons  used  is  the  only 
one  in  snch  a  case  provided  by  the  rules  and  orders. 
The  right  to  arrest  the  vessel  only  existed  vrhen 
she  was  about  to  leave  thcjurisdiction.  There  are 
only  two  forms  of  summons  under  the  rules  esta- 
blished for  the  County  Courts:  (See  General 
Orders  for  reppolating  tne  practice  and  prooednre 
of  the  Admiralty  Jurisdiction  of  the  County 
Courts  1869;  Forms.)  No.  3  form  is  directed 
to  all  persons  interested  in  the  property,  and 
is  serv^  on  the  ship,  and  calls  upon  all  such 
persons  to  come  in  and  defend,  and  therefbre  the 
proceeding  is  in  rem*  No.  3  form  is  the  in  rem 
summons ;  No.  4  form  is  the  inpereonam  summons. 
[Sir  B.  Phillimobb  :  Yon  must  elect  whether  you 
will  proceed  in  a  cause  of  necessaries,  and,  if  so, 
whetoer  you  will  amend  by  striking  out  the  instru- 
ment.] I  elect  to  proceed  in  a  cause  of  neoessaries, 
and  will  amend  if  the  court  permits  it. 

Ota/rhson  in  reply. — If  this  is  a  claim  for  neces- 
saries, it  is  improperiy  instituted,  and  the  ooort 
has  no  jurisdiction ;  it  cannot  ac<jnire  jurisdiotion 
by  coivient.  The  cause  of  action  is  on  a  bottomry 
bond,  and  nothing  else.  The  plaintiff  miffht  have 
sued  in  this  court  in  the  first  instance.  He  would 
then  have  been  in  a  court  of  competent  jurisdictioB, 
with  an  appeal  to  the  Privy  Council  as  of  right. 
If  this  case  proceeds,  there  will  be  no  iQ>peal  except 
by  leave  of  the  court.  This  is  a  hardship  <m  the 
defendants.  [Sir  B.  Philliuobb.^I  agree  that 
the  County  Court,  having  no  jurisdiction,  oould 
not  give  this  court  jurisdiction  by  transfer;  bat,  as 
this  court  has  jurisdiction  in  l>oth  bottomry  and 
necessaries,  cannot  the  court  entertain  the  cause 
on  the  plaintiff  waiving  the  claim  for  bottomry, 
and  proceeding  on  his  daim  for  necessaries  P]  The 
plaintiff  has  pleaded  that  the  money  was  advanced 
on  the  security  of  this  instrument.  If  he  with- 
draws it  from  bis  petition,  the  defendant  can  give 
it  in  evidence  to  show  that  his  claim  was  on  a 
bond,  and  not  on  simple  contract.  Then  it  will 
appear  that  there  was  a  merger,  because  if  the 
ship  had  been  lost  the  debt  would  have  been 
extmguished.  If  there  is  an  independent  olaim 
for  necessaries,  that  could  not  be  so  extinguished. 
The  necessaries  claim  must  therefbre  be  taken 
as  merged  in  the  bond,  there  being  no  claim  on 
the  loss  of  the  ship.  The  proper  course  for  the 
plaintiff  is  to  abandon  his  suit,  and  recommence 
in  this  court. 

Sir   B.  FHiLLncoBB.y-I  have  entertained  very 

considerable  doubt  during  the  argument  as  to  the 

course  I  should  pursue  in  this  case ;  but  upon  the 

whole  I  am  inclined  to  think  that  my  deoi  ~ 
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muBt  be  adTerse  to  the  petition.  Now,  the  oase 
which  was  transferred  to  this  court  nnder  the 
authority  of  the  Goonty  Ooarts  Admiralty  Jaris- 
diotion  Act  1868  <81  &  32  Yict.  c.  71),  sect.  8,  is  a 
cause  of  necessaries  in  a  certain  sait^  entitled 
Luigi  Descahzo  and  Vittorio  Bronnoviteh  y.  the 
Owner  or  Owners  unhnouon  of  the  brig  ElpU.  This 
being  a  canse  of  necessaries,  the  case  disclosed  on 
the  petition  of  the  plaintiffs,  filed  in  this  coart,  is 
a  case  of  bottomry.  The  words  in  the  petition 
which  set  forth  the  plaintiffs  claim  are  as  follows : 
(The  learned  judge  then  read  the  second  paragraph 
of  the  i>etition  as  far  as  the  instrument.)  Then 
the  petition  sets  out  the  instrument,  which  is  as 
foUowR :  (The  learned  judge  then  read  the  instm* 
ment,  set  out  in  paragraph  two  of  the  petition.) 
Now,  it  is  clear  to  me  that  this  is  in  substance  and 
effect,  haying  regard  to  the  fact  that  maritime 
risk  is  there  introduced,  a  bottomry  bond ;  and, 
looking  to  the  precedents  in  this  court,  it  must  be 
BO  considered.  There  is  great  force  in  the  obser- 
Tation  of  Mr.  Glarkson,  that  the  rule  of  merger 
most  be  applied  in  this  case,  because  it  is  admitted 
that  the  simple  contract  debt  for  necessaries  could 
not  exist  in  case  of  the  ship  not  reaching  her 
destination,  and  therefore  the  only  contract  which 
the  plaintiff  could  enforce  was  a  contract  arising 
out  of  a  bottomry  bond.  It  is  quite  clear  that 
this  petition  cannot  be  sustained,  and,  although  I 
am  yeiy  reluctant  in  a  question  inyolying  so  small 
a  sum  to  put  the  parties  to  further  expense,  I 
mnst  not  only  refuse  to  allow  the  petition  to  be 
amended,  as  I  suggested  to  Mr.  Bruce  in  the  course 
of  the aignmentTbut  I  think  I  must  reject  the 
petition,  leaying  the  plaintiffs  to  bring  a  bottomry 
suit  in  this  court,  and  to  begin  de  novo,  I  am  also 
afraid  that  I  must  reject  it  with  costs.  I  shall 
make  no  order  as  to  other  costs  in  the  cause,  but 
only  as  to  the  costs  incurred  in  respect  of  this 
petition.  I  do  not  interfere  with  this  suit  further 
than  by  rejecting  the  ^tition.  ' 

Solicitors  for  the  plamtiff.  Hilly er,  Fenwiek,  and 
Stibba/rd. 

Solicitors  for  the  defendants,  Ingledew,  Ince,  and 
Greening, 

Monday,  Dec.  2, 1872. 

Thb  Ada;  Thb  Sappho. 

(JoUieion—OroesingveteeU — Taking  pilot — Begtda' 
tions  for  preventing  coUieione  at  aea — Arte.  14 
and  19. 
Hie  fact  that  two  eteamere,  upon  crosavng  eovrsee, 
are  bearing  doion  at  the  same  time  upon  a  well- 
known  pUot  station  to  take  pilots  on  hoard,  is  not 
such  a  special  circumstance  within  (he  meaning  of 
Art.  19  of  the  Begulaiions  for  preventing  OoUi' 
sions  at  Sea,  as  will  justify  a  departure  from  Art. 
14  requiring  the  ship,  which  hcu  the  other  on  her 
own  sta/rboa/rd  hand,  to  keep  out  of  the  way  of  the 
other. 
Thbsb  were  cross  causes  of  collision,  instituted 
respectiyely  on  behalf  of  the  owners  of  the  Sapvho, 
agunst  the  owners  of  the  Ada,  and  on  behalf 
of  the  owners  of  the  Ada  and  the  owners  of  cargo 
laden  therein  against  the  Sappho  and  her  owners 
intenrening.    The  Sappho  was  a  screw  steamship 
of  895  tons  register  and  120  horse-power,  manned 
by  a  crew  of  twenty-two  hands  all  told,  and  at  the 
time  of  the  collision  was  bound  on  a  yoyt^e  fh>m 
Dantzic  to  Hull  with  a  cargo  of  grain  and  shoddy. 
The  Ada  was  a  screw  steamship  of  560   tons 


register,  manned  by  a  crew  of  twenty  hands  all 
told,  and  at  the  time  of  collision  was  bound  from 
Ibraile  to  Hull  with  a  cargo  of  barley.  The  colli- 
sion occurred  at  the  entrance  to  the  nyer  Humber, 
about  a  mile  and  a  half  S.S.W.  of  the  Spurn 
light  yessel,  between  that  light  yessel  and  the  Sand 
Haile  buoy.  Near  the  place  of  collisicm  a  Hull 
pilot  cutter  was  lying  at  anchor,  waiting  to  supply 
yessels  with  pilots,  this  being  a  usual  place  for 

gilot  cutters  to  be  in  fine  weather.  She  lay  with 
er  head  to  the  N.E.  The  tide  at  the  time  was 
running  S.W.  at  the  rate  of  about  a  knot  and  a 
half  an  hour,  and  the  weather  was  clear  and  the 
sea  calm. 

The  case  on  the  part  of  the  Sappho  was  that 
shortly  before  5  p.m.  on  11th  Jan.  1872  she  arriyed 
about  a  quarter  of  a  mile  to  the  north-east  of  the 
Spurn  Ltght  yessel ;  she  was  then  heading  about 
south-west,  with  the  light  yessel  on  her  starboard 
bow,  and  with  her  regulation  lights  burning 
brightly.  As  she  generally  got  a  pifpt  below  the 
Spurn  Light,  when  abreast  of  it  her  en^nes  were 
OMed  and  ablue  light  was  burned  as  a  signal  for  a 
pilot,  and  immediately  after,  in  making  out  the 
pilot  cutter,  her  engines  were  stopped.  The  pilot 
cutter  was  then  about  a  mile  off.  The  8appho*s 
engines  were  not  set  on  ahead  again  until  after 
the  odlision.  About  the  same  time  that  the 
Sappho* s  crew  made  out  the  pilot  cutter,  the  mast- 
head and  green  light  of  the  Ada  were  seen  at  the 
distance  of  about  one  or  two  miles  from  the  Sappho, 
bearing  three  or  four  points  on  her  port  bow,  The 
Sappho  drifted  down  towards  the  pilot  cutter,  with 
the  tide  and  the  way  she  had  on  her.  She  had 
steerage  way  on  her  all  the  time.  When  she  came 
abreast  of  the  pilot  cutter,  a  pilot  boat,  con- 
taining both  Uie  Sappho's  and  the  Ada's  pilots, 
came  alongside  of  her  to  put  a  pilot  on  board,  and 
made  fast  to  her.  Aooording  to  theeyidenoe 
of  the  senior  pilot  on  board  the  cutter,  the  Sappho 
was  going  with  the  tide  past  the  port  side  d  the 
cutter,  at  the  rate  of  three  knots  an  hour;  this 
speed  was,  assaid  by  one  of  the  pilots  in  the  boat, 
such  that  he  could  easily  haye  got  on  board.  As 
the  Sappho  passed  the  stem  of  the  pilot  cutter  her 
master  ordered  her  engines  to  be  reyersed,  which 
was  done.  Ilie  Ada,  with  her  masthead  and  green 
lights  only  open  to  the  Sappho,  came  on  past  the 
pilot  cutter,  and  although  the  Sappho's  engines 
were  reyersed  full  speed  astern,  and  the  Ada  was 
hailed  to  go  antem,  the  two  yessels  came  into  col- 
lision. The  Sappho's  stem  struck  the  Ada's  statr- 
board-bow.  The  collision  occurred  about  one 
hundred  yards  astern  of  the  pilot  cutter.  The 
master  of  the  Sappho  said  in  his  eyidenoe  that  he 
acted  upon  the  rule  that  the  Ada,  haying  the 
Sappho  on  her  starboard  hand,  was  bound  to  keep 
clear  of  the  Sappho.  The  Ada  was  charged  by  the 
owners  of  the  Sappho  without  neglecting  "  to  take 
proper  measures  to  go  astern  of  the  Sajmho  "  and 
with  neglecting  "  to  stop  and  reyerse  in  due  time;" 
The  case  on  the  part  of  the  Ada  was,  that  at  the 
time  mentioned,  she  arriyed  at  the  mouth  of  the 
Humber,  and  was  steaming  slowly  in  the  usual 
course  fcnr  yessels  entering  the  Humber  from  the 
S.E.  tUl  she  got  within  a  mUe  to  the  S.  of  the 
Spurn  Light,  and  about  two  hundred  yards  from 
the  pilot  cutter.  Her  engines  were  then  stopped 
to  receiye  her  pilot,  and  her  head  lay  about  N.W. 
by  N.  She  had  her  lights  burning  brightly  and 
also  a  signal  light  for  a  pilot.  Those  on  board  her 
then  obseryed  the  three  lights  of  the  Sappho  ^ 
D^itized  by  VJ\^Ov  IV^ 
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about  three-quarters  of  a  mile  off  on  the  starboard 
beam.  At  this  time  it  was  alleged  that  the  Ada 
had  no  headway  on  her»  bat  only  Roing  with  Uie 
set  of  the  tide»  and  the  pilot  catter  was  also  on  her 
starboard  beam.  The  Ada  passed  the  oatter  at 
right  angles  to  the  cntter's  stern,  and  when  she 
had  got  past  abont  her  own  length,  the  Sappho 
stmok  her  although  the  engines  of  the  Ada  were 
reversed  fall  speed.  The  Ada  sank  abont  half  an 
hoar  after.  The  Sappho  was  charged  by  the 
owners  of  the  Ada  with  *'proceedinff  at  an  im- 
proper rate  of  speed,"  with  not  oom[Hyin^  "with 
the  16bh  and  19th  articles  of  the  regulations  for 
preventing  collisions  at  sea,"  and  with  improperly 
neglecting  '*  to  keep  clear  of  the  Ada" 

The  mtan  question  of  fact  in  the  case  was  as  to 
which  of  the  two  vessels  came  up  first  to  the  pilot 
oatter,  the  Ada  alleging  that  she  was  there  at  the 
time  Uiat  she  first  saw  the  Sappho  three-quarters 
of  a  mile  aS.  Several  pilots  from  the  cutter  were 
called  by  the  defendants,  and  from  their  evidence 
it  appeared  that  the  two  vessels  arrived  about  the 
same  time,  but  that  as  the  Sappho  was  the  vessel 
most  inside  the  cutter,  the  pilot  boat  was  first  sent 
to  her.  The  evidence  of  the  eeaior  pilot  on  board 
the  cutter,  which  was  relied  upon  in  the  judgment 
of  the  court,  was  as  follows : 

Q.  To  the  best  of  voor  jndniisiit,  knowiBg  the  Bappko 
was  oomisg  down  with  the  tide,  bringing  her  straiffht  to 
your  oatter,  mnet  not  the  Ada  hare  more  headwej 
through  the  water  than  the  Sappho  had  P— A.  At  the 
first  tune  we  see  her  she  mnst  haye  been— I  oan't  say  at 
the  time  of  the  oollieion  ;  she  mnst  haye  been  ooming 
faster. 

Q.  But  the  Ada  must  have  had  more  headway  than 
the  Sappho ;  do  yon  nnderstand  meP— A.  Tee,  I  nnder- 
standyon. 

Q.  Mnst  not  the  Ada  have  more  headway  on  her  than 
the  Sappho  P— A.  The  tide  was  in  favoor  <n  the  Sappho ; 
the  Ada  was  ooming  aoroea  it. 

Q.  That  being  lo,  and  seeing  they  arrived  at  /our 
oatter  at  nearly  the  same  time,  most  not  the  Ada  have 
flK>re  headway  on  her  throogh  the  water  than  the  Sappho  P 
*-A.  I  oan't  say  what  she  had  at  first :  she  had  very  little 
at  the  last. 

Q.  Yoa  did  mean  to  send  the  first  pilot  P— A.  To  the 
Bampho, 

Q.  Did  yon  order  the  pilots  into  the  boat,  or  what  P 
—A.  I  said,  "  Hold  on  astern,  to  see  which  is  first." 

80.  What  did  yoa  do  next  P— A.  Ordered  the  boat  to 
nil  away  to  the  Sappho ;  I  did  not  know  it  was  the 
^pp^o— they  were  bow  Sapphos  to  me. 

Q.  Was  that  beoanse  the  Sappho  was  up  firstP— A. 
The  nearest. 

Q.  The  Sappho  was  inside  of  yonr  catter,  was  not  sheP 
•—A.  Inside  of  her. 

Q.  When  yoa  ordered  the  boat  away  to  the  Sapphoj 
whioh  was  inside  yonr  ontter ;  was  the  Ada  then  oat- 
side  P— A.  Oateide— on  oar  oatside  qaarter. 

Q.  If  the  ^da  had  stopped  where  she  was  at  that  time, 
would  there  have  been  a  ooUision  P— A.  No,  that  there 
would  not. 

Q.  Now,  I  mast  pat  it  to  yoa :  was  it  not  this  that 
caused  the  ooUisioni  the  Ada  ooming  on  after  that  P  now, 
to  the  best  of  yonr  jadgment  ?— A.  1  don't  wish  to  have 
anythinff  to  do  with  that ;  if  the  Ada  had  stopped  there 
she  would  not  have  been  in  ooUision* 

Q.  Was  there  anything  to  prevent  the  Ada  stoppbg 
there  P— A.  No,  nothing. 

The  cause  was  heard  before  the  judge,  assisted 
by  Trinity  Masters. 

BvM,  Q.O.  (E.  C.  OlarJuon  with  him)  for  the 
Bappho.^'The  vessels  were  crossing  vessels,  and 
therefore  the  Ada,  having  the  Sappho  on  her  star- 
board hand  was  bound  to  keep  oat  of  the  Sappho's 
way  under  Bule  14  The  only  ground  on  which 
this  rule  can  be  held  not  to  apply  is  that  both 
vessels  were  on  the  look-out  for  the  pilot  cutter, 


and  that  the  Sappho  should  have  known  that  the 
Ada  must  take  the  course  she  did.  If,  however, 
the  Sappho  arrived  first,  this  is  no  excuse,  as  the 
Ada  would  then  have  been  bound  to  avoid  her. 
The  Sappho  did  arrive  first ;  this  is  clear  from  the 
fact  that  the  pilot  boat  containing  both  pilots  vrent 
to  the  Sappho  fiirst.  The  Ada  was  bound  to  have 
ported  ana  gone  under  the  Sappho's  stem,  or  to 
have  stopped  till  the  Sappho  had  passed. 

Mikoard,  Q.C.  (TT.  G,  PhtUimore  with  him)  for 
the  AdcL — ^The  Sawpho  knowing  that  the  Ada  was 
stopped  to  get  a  pifot,  had  no  right  to  attempt  to 
run  across  the  Ada's  bows.  This  case  is  not  within 
rule  14,  but  rather  within  rule  19  which  provides 
that,  "  in  obeving  and  construing  these  rules  due 
regard  must  be  had  to  idl  dangers  of  navigation ; 
and  due  regard  must  also  be  had  to  any  specif 
circumstances  which  may  exist  in  any  particular 
case  rendering  a  departure  from  the  above  rules 
necessary  in  order  to  avoid  immediate  danger."  Is 
it  within  the  ordinary  rules  of  prudence  and  navi- 
gation that  a  steamer,  seeing  another  Iving  in  wait 
f OT  a  pilot  dose  to  a  pilot  station  well  known  to 
both,  should  cross  the  course  of  that  other  steamer  P 
The  necessity  for  taking  a  pilot  at  that  place  was  a 
special  circumstance  rendering  a  departure  from 
rule  14  necessary.  The  Sappho  should  have 
slackened  speed  and  allowed  the  Ada  to  pass  ahead 
of  her. 

BuU,  Q.O.,  in  reply. 

Sir  B.  J.  ]PHiLLiHOB£.*-This  is  a  disastrous 
oase  of  collision  between  two  screw  steamers, 
the.  Sappho  and  the  Ada,  It  took  place  on 
the  Uth  Jan.  1872,  at  about  5  p.m.  neas*  the 
Spurn  Light  at  the  entrance  of  the  Biver 
Humber.  The  weather  at  the  time  was  fine, 
it  being  according  to  the  evidence  of  one  of  the 
witnesses  a  beautiful  evening,  the  sea  was  smooth 
and  lights  were  plainly  visible.  The  collision  was 
caused,  therefore,  by  the  misconduct  or  negligence 
of  one  of  the  two  vessels  or  of  both.  The  Sappho 
was  heading  S.  W.  with  her  Spurn  Ligh  b  on  her  star- 
board side,  and  the  Ada  was  heading  N.W.  by  W. 
a  short  distance  off  and  southward  of  the  Spurn 
Lij^ht.  Close  to  that  light  was  the  pilot  boat 
which  both  vessels  were  seekino:  for  the  purpose 
of  taking  on  bsard  a  pilot.  From  this  state- 
ment of  the  facts  it  will  appear  that  the  Ada 
had  the  Sappho  on  her  starboard  bow,  and  that  the 
vessels  were  crossing  vessels  within  the  meaning 
of  Bule  14  of  the  Sailing  B^ulation,  and  that  it 
was  therefore  primd  facie  the  duty  of  the  Ada  to 
get  out  of  the  way  of  the  Sappho.  It  has,  how- 
ever, been  submitted  that  the  question  which  the 
court  has  to  consider  is  whether  any  circumstances 
have  been  shown  on  the  part  of  the  Ada  to  take 
her  out  of  the  operation  of  this  rule,  and  it  was 
contended  that  the  latter  portion  of  the  19th  rule 
which  provides  that  *'  due  regard  must  also  be  had 
to  any  special  circumstances  which  may  exist  in 
any  pietrticular  case,  rendering  a  departure  from 
the  above  rules  necessary  in  order  to  avoid  imme- 
diate danger,"  applies.  It  was  contended  that  the 
circumstance  that  both  vessels  were  bearing  down 
upon  a  well-known  pilot  station  in  search  of  a 
pilots  made  it  right  that  the  Sappho  shoald  have 
taken  some  step  to  avoid  the  Ada,  and  that  the 
Sappho  ought  to  have  supposed  that  the  Ada 
would  stop  at  or  near  the  jnace  at  which  she  did 
actually  stop.  Now  it  appears  that  the  lights  d 
the  Sapvho  were  first  seen  from  the  pilot  boat, 
and  she  being  the  inside  vessel,  the  senior  pilot 
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ordered  that  she  ahocdd  be  the  first  Teetel  to 
which  the  pilot  ahoald  be  sent ;  and  accordingly 
the  boat  was  first  sent  to  her.  It  may  be  observed 
here*  with  reference  to  another  point  in  the  case, 
that  after  the  boat  stot  alongside,  and  was  being 
towed  by  the  Sappho,  her  speed  was  snch  that  she 
eoTzld  easily  have  been  boarded  by  the  pilot.  I 
may  as  well  deal  in  passing  with  that  part  of  the 
defence  which  was  advanced  for  the  purpose  of 
showing  that  the  16th  sailing  role  as  to  slackening 
speed  applied,  and  that  the  Sappho  was  to  blame 
for  not  doing  so,  and  that  he  was  therefore,  at 
least  partly  to  blame.  The  conrt  is  satisfied  that 
the  speed  of  the  Sappho  was  not  more  than  three 
knots  when  the  pilot  boat  got  alongside  of  her. 
The  effect  of  the  tide  woald  not  be  to  bear  the 
Sappho  down  upon  the  Ada  bat  to  cariy  the  Ada 
away  ftrom  the  Sappho,  The  Elder  Brethren  are 
of  opinion  the  speed  of  the  Sappho  was  not  an 
improper  speed  for  her  to  be  goin^  at  at  the  time, 
and  that  it  was  not  snch  as  to  involve  risk  of 
collision  if  the  Ada  had  fulfilled  the  duty  im- 
posed upon  her  by  obligation  of  law.  The 
evidence  satisfies  us  that  the  Sappho  was  not 
to  blame  for  the  collision  in  this  respect.  It 
has  not  been  very  distinctly  stated  beyond  tins 
what  the  Sappho  ought  to  have  done.  On  the 
other  hand,  the  best  witnesses  in  this  matter  are 
from  the  pilot  cutter,  and  the  Elder  Brethren 
think  with  mo  that  no  witnesses  are  so  competent 
to  i^ive  evidence  on  the  point,  more  especially  the 
senior  pilot.  There  is  no  answer  to  a  porticm  of 
the  evidence.  It  is  true  that  this  witness  was 
prodnced  bv  the  Ada^  but  he  had  no  bias  on 
behalf  of  eitner  the  Ada  or  the  Sappho,  and  meant 
to  give  his  evidence  for  the  information  of  the 
court,  as  it  was  his  duty  to  do.  He  was  examined 
as  follows :  [His  Lordship  read  the  passage  from 
his  evidence  before  set  out.]  The  last  question 
and  answer  I  have  just  read  aie  very  pertinent 
to  the  question  at  issue.  I  confess  that  from  the 
time  that  evidence  was  brought  to  the  notice  of 
the  court  that  the  task  to  overcome  it  was  too  great 
even  for  the  ability  of  the  learned  counsel  for  the 
Ada.  Having  given  my  best  attention  to  the 
evidence,  and  consulted  the  Elder  Brethren,  I  have 
arrived  at  the  conclusion  that  there  were  no 
special  circumstances  requiring  a  departure  from 
rule  14,  and  that  the  Ada  is,  therefore,  alone  to 
blame.  There  is  a  cross  action,  and  the  usual 
result  will  follow  in  that  action. 
Proctors  for  the  Ada,  Dyke  and  Stohe$, 
Proctors  for  the  Sappho,  Prikihcbrd  and  8on$, 


ADKZ&AZiTT  OOVBT  OF  TSB 
CZlTQirS  PO&T8. 

Bcported  hj  J.  P.  As  fisall,  Esqn  Baatotar-at-lAw* 

Monday,  Nov.  18, 1872. 

The  Ahtilope. 

Salvage^Two  $uiU  in  different  eowrU-^Amovni  in 

which  ewiie  areinetiMedSvidenee-^Fraclioe. 

In  a  salvage  euii  evidence  of  the  cunount  in  which 

another  euit  hcu  been  inetUuied  in  another  court 

for  eervieee  rendered  at  the  eame  time  i$  not  ad' 

nMeible. 

This  was  a  cause  of  salvage  instituted  on  behalf  of 

the  owners  and  crews  of  three  luggers  and  a 

smack  against  the  French  screw  steamship  the 

Antilope,  and  her  cargo  and  freight,  for  servicesren- 


deredto  that  vessel  whilst  ashore  in  Dungeness 
Bay. 

The  case  was  heard  before  Sir  B.  Phillimore  at 
Westminster,  and,  during  the  examination  of  one 
of  the  defendants'  witnesses  (one  of  the  defendants' 
solicitors),  it  appeared  that  another  suit  had  been 
instituted  in  the  High  Court  of  Admiralty  on  behalf 
of  a  steam  tug  called  the  Oiiy  of  London  in  respect 
of  services  rendered  at  th^  same  time. 

PhilUmore,  for  the  defendants,,  then  asked  the 
witness  who  were  the  plaintiffs  in  the  High  Oourt 
of  Admiralty,  the  names  of  their  solicitors  (the 
same  solicitors  appearing  for  the  plaintiffs  in  both 
suits),  and  then  proposed  to  a^  the  amount  in 
which  the  suit  was  instituted  in  the  High  Oourt. 

B.  E.  Weheter,  for  the  plaintiffs,  objected  to  the 
question. 

Sir  ft.  Phillimorb  refused  to  allovr  the  question 
to  be  put,  upon  the  ground  that  the  court  would 
not  allow  the  amount  at  which  other  persons  value 
nJvage  services  to  be  brought  to  its  notioe. 

Solicitors  for  the  plaintiffs,  LowUsb,  Ncleon,  BXid 
Jones. 

Proctors  for  the  defendants.  Dyke  and  Stokes. 


VZCS-ADICZBALTT  COVBTS. 

CoUatod  hj  Jakm  P«  Asfdiall,  Esq.«  BMritter-«t-lAW. 

IN  THE  VIOB-ADMIBALTY  OOUBT  OF 
NEW  SOUTH  WALBS.(a) 

(Before  Sir  Alfbed  Stephen,  Judge  Oommissary, 
and  Mr.  Justice  Oheeke,  Assistant  Judge.) 

Thursday,  SepU  12, 1872. 

The  Nevada* 

OoUision-^Beaulaiions  for  preventing  collisions  at 
sea  appUcdhU  to  English  and  united  States 
vessels  in  the  high  seas— Rule  as  to  not  rendering 
assistance  after  ooUieion  not  (xpplieable-'Mer' 
chant  Shipping  Amendment  Act  1862  (25  S:  26 
Vict.  c.  68,  ss.  SS),  58,  61. 

The  law  administered  by  the  Admiralty  Courts  of 

(a.)  "Vloe- Admiralty  Courts  have  besn  in  eiiiteiioe  in 
the  diiferent  BritithpoMeisions  from  a  very  eariy  date, 
and  now  there  are  A^oe-Admiralty  Oonrts  m  nearly  all 
oar  prindpal  colonies.  Thatrjorisdiotion  was  originally 
oo-extsnslYe  with  that  of  the  High  Ck>urt  of  Admiralty  <3E 
England,  bat  certain  other  powers  were  given  from  tmie 
to  time  by  statate.  Nor  was  their  jarisdiotion  extended 
at  the  same  time  as  that  of  the  Hign  Conrt;  for  in  1859 
tiie  Privy  Coancil  held  that  theb  powers  were  only  those 
of  the  High  Conrt  before  the  passing  of  the  8  &  4  "^ot. 
0.  65 1  {The  AmtrdUa.  18  Moore  P.C.C.  182 ;  Swab.  460). 
There  was  even  donbt  as  to  this  jarisdiotion ;  for  in 
1882  an  Aot  (2&8  Will.  4,  c.  51)  was  passed  toffive 
nower  to  the  King  in  oooncil  to  make  regnlapons 
for  the  praotioe  and  fees  in  the  Yioe-Admiralty  Conrts. 
and  to  remove  donbts  as  to  the  jorisdiotioD.  By  that 
Aot,  sect.  6.  the  Yloe-Admirally  Coorts  were  declared  to 
have  jarisdiotion  over  saits  for  seaman's  wages,  pilotage, 
bottomry,  damage  to  a  ship  bj  collision,  contempt  or 
breach  of  the  regnlations  and  instraotions  relating  to 
his  Majes^s  service  at  sea,  salvagCL  and  droits  of  Ad* 
mirall^.  This  was  the  same  as  the  then  existing  Admi- 
ralty ]arisdiction.  As  to  priie  auitters  there  seems  to 
have  been  no  doabt.  Bales  for  the  ooarts  were  made  by 
the  Privy  ConnoU  in  the  same  year,  and  were  printed 
and  pnblished  by  the  Government  in  1842.  Thev  will  also 
be  f onnd  at  tiie  Mid  of  Stnarf  s  Vice-Admiralty  Decisions, 
Lower  Canada.  The  last-mentioned  Act  was  repealed  by 
the  Vice-Admiralty  Conrts  Act  1868  (26  &  27  Vict.  o.  24) 
except  as  to  the  rales,  which  are  still  in  force.  This  Aot 
now  regnlates  the  jarisdiotion  of_tiie  Vice- Admiralty 


Ooarts  (see  sects.  10,  U.  A 12).    The  appointoMnt  of 
vice-admirals  and  judges  is  made  by 


commJBsion  issaed 
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QreoU  BrUoiM  and  the  UniUd  8taU$,  rekding  to 
aU  rulet  of  navigation  and  rules  concerning  lighie 
in  0096  cjeolUinon  on  the  high  eecu,  i$  the  $ame. 
In  BrUiah  Admiraiiy  Oourta,  deoieiona  in  c<ue8  of 
coUieion  between  Britieh  and  American  ehifs  reet 
directly  upon  the  ruUst  <m  accepted  eapreenone  of 
law :  because  her  Majeaty  having ,  by  the  Merchant 
Shipping  Amendment  Ad  1862  (25  &  26  Vici.  c 
68),  a.  58,  ihe  power,  by  order  in  councHf  to  order, 
on  it  appeoflring  thai  aforeian  country  ia  willing 
that  the  BrUiah  rulea  ahouli  apply  to  the  ahipa  of 
that  country  when  beyond  Brtiiah  juriadietion, 
ihtU  the  rutea  ahall  ao  apply,  did,  on  an  Act  of 
Oongreaa  of  the  United  Statea  being  paaaedt  enact* 
ing  thai  ideenticalrulea  ahould  apply  to  UnitedBtatea 
ahipa  order  that  the  Britieh  rulea  ahould  apply  to 
United  Statea  ahipa  beyond  BritiahjuriadieHon,  the 
Act  of  Oongreaa  being  conaidereaaa  the  required 
eonaent ;  and  becauae,  by  aecL  61,  whenever  auch 
order  in  cowncil  ia  iaaued,  foreign  ahipa  are  to 
be  treated  in  Britiah  Admiralty  Oourta,  with 
reapeet  to  attch  rulea,  aa  tfthey  were  Britiah  ahipa, 
.  In  the  United  Statea  Admiralty  Gourta,  the  did' 
aiona  are  founded  upon  ihe  general  law  and  uaage 
of  the  aea,  aa  evidenced  by  written  rulea  or  atatutea 
identical  in  the  two  counUriea,  there  being  no  auch 
proviaion  in  the  Act  of  Oongreaa  aa  aeet.  61  of  the 
Merchant  Shipping  Amendment  Act  1862. 
The  ateamer  Scotia  (20,  L,  T.  Bep.  N.  S.  375;  3 

Mar.  Law  Oaa.  0.  8.  22S),  followed. 

Therulecontainedin^Merchant  Shipping  Amend* 

ment  Act  1862,  aect.  33,  that  ihe  omiaaion  by  any 

ahip,  after  a  colUaion,  to  render  all  practicable 

€uaiatance  to  another,  ahall  be  preaumpUve  evi* 

dance  againat  the  former  that  ahe  ia  infant,  doea 

not  apply  to   United  Statea  ahipa,  becoMae  that 

rule  haa  not  been  adopted  by  the  United  Statea, 

A  ateamer  ia  bound,  ooth  by  Britiah  and  United 

Statea  law,  to  keep  out  of  the  way  of  a  aaUing 

veaael,  and  to  keep  a  good  loohout    The  duty  to 

keep  a  look-oul  u  eapeciaUy  incumbent  upon  a 

ateamer  going  at  a  rapid  pace  in  Jiaw  weather,  in 

an  ordinary  track  ofveaaela  trading  from  one  port 

to  another. 

This  was  a  caoae  of  damage  inatitated  by  the 

ownera  of  the   English   barqae  A.   JJ.  Badger 

against  the  American  steamship  Nevada.    The 

fiusts  and  arguments  arc  sufficiently  set  oat  in 

the  jadgmenty  which  was  a  considered  written 

3adgment« 

Sir  Alfbed  Stephen.— This  is  a  case  of  collision 
on  the  high  seas  on  the  15th  Oct.  last,  oocnrring 
between  diis  colony  and  New  Zealand— tiie  Badger 
'  (as  I  shall  throaghoat  call  her)  being  on  a  voyage 
to  Anokland  from  the  port  of  Newcastle,  in  New 
South  Wales,  heayily  laden  with  coals  and  maize, 

<mt  of  the  HishCk>iirt  of  Admiialty  of  Endand ;  but 
the  goiemor  of  a  British  poiesrion  is  as-oJSoio  Yioe- 
AdaubaL  uid  the  Chief  Jutioe,  or  prinoipal  jndioial 
oiBosr,  IS  a»-oMti%o  judge  of  the  ooart,  on  a  Taoaaoy 

•  ooonzring,  viral  a  formal  appointment  is  made.    The 

•  form  of  the  oommiasions  will  be  seen  hw  ref erenoe  to 
the  appendix  of  Stnart's  Vioe-Adm^aity  Deoiaions. 
Powers  are  tttten  to  appoint  deputy  and  aanstMit  jndMs 
by  80  &  SI  Viot.  e.  45.  and  provinon  is  there  made  for 
the  appointment  by  similftr  oommissions  of  these  eonxts 
in  any  possession  already  possessing  legislatire  powers. 

.  The  Ust  of  Vioe- Admiralty  Oonrts  will  be  f  oona  hi  the 
sdhednle  to  the  Vioe-Admirallnr  Oonrts  Aot  1863 ;  but.  in 
addition  to  those  there  mentioned,  thsre  is  a  similar 
eonrt  at  the  Straits  Settlements,  and  by  their  charters  of 
1865  the  Hi^  Oonrts  of  the  three  Piesldeneies  of  India 
haTeTioe-admiralfar  powers :  {Bee  The  Portugal,  6  Bengal 
Lew  Bep.  8St8.)— &. 


and  the  Nevada,  proceeding  from  Auddand  to 
Sydney  on  her  usual  mail  trip,  with  letters  and 
passengers.  The  Badger  was  an  English  barqae 
of  337  tons  register,  but  had  on  board  on  that 
voyage  about  480  tons.  The  Nevada  is  a  steam- 
ship of  2400  tons,  belouffing  to  citizens  o(  the 
United  States.  The  wind,  on  the  night  in  ques- 
tion, was  fW>m  ihe  north-west,  or  i^ut  NJ7.W. — a 
seven  or  eight  knot  breeze;  and  the  Badger^m 
course  was  east  half  north  true,  or  east  by  noHh. 
half  north,  according  to  compass.  Her  spanker 
boom  was  oyer  the  quarter— she  being  on  the 
starboard  tack,  with  main  and  foresail  set.  and 
making  about  six  knots  an  hour.  The  Nevada 
was  steering  nearly  due  west  by  compass,  or  west 
quarter  south  true ;  and  her  speed,  at  the  time  of 
the  collision,  was  about  ten  mots— rather  more 
than  less.  The  night  was  confessedly  dark  and 
hazy ;  and  the  accident  occurred  between  ten  and 
eleven  o'clock, ;  somewhere  about  a  quarter  before 
eleven— although  some  of  the  witnesses  say  it 
was  past  that  hour.  According  to  the  evi- 
dence on  both  sides,  neither  vessel  was  seen  by 
any  one  on  board  the  other  until  a  very  few 
minutes  before  the  striking.  The  Badger,  indeed, 
was  seen  scarcelv  a  minute  before  it.  There  is  the 
usual  amount  of  conflicting  testimony  as  to  what 
then  took  place  or  was  seen  and  heard  on  board 
the  vessels  respectively.  It  is  certain  however, 
that  at  or  about  the  time  named,  in  that  dark 
niffht,  the  two  vessels  came  in  contact  with  each 
other;  ihe  Badger,  with  her  helm  recently  pat 
hard  to  port,  and  her  head  thus  turned  slightly  to 
the  south,  being  struck  by  the  Nevada'a  bow 
violently  on  the  port  side,  near  the  mizen  chains, 
and  thereby  receiving  fatal  injuries,  which  the 
next  day  led  to  her  destruction  and  abandonment. 
An  attempt  to  reconcile  the  evidence  to  whidi  I 
refer  would,  as  in  almost  every  case  cd  the  kind,  be 
hopeless.  But,  on  a  careful  review  and  oonsiden^ 
tion  of  the  whole,  assisted  previously  as  we  were 
by  the  able  and  elaborate  comments  of  the  counsel 
on  both  sides,  Cheeke  J.  and  myself— his  Hononr 
havinff  been  good  enough  to  sit  with  me  in  the 
ca8e--have  satisfied  ourselves  as  to  the  more 
material  facts ;  and  the  following  areourconda- 
sions  on  them :  We  think  that  Um  Badaer  had 
lights  at  the  time  of  the  collision,  but  we  doubt  if 
they  were  properly  placed ;  and  we  do  not  believe 
that  the  starboard  hght»  considering  its  state  and 
the  probable  state  of  the  wick,  although  both  lights 
appear  to  have  been  still  burning,  could  have  bem 
seen  bv  the  Nevada  except  at  a  snort  distance — ^in 
the  relative  position  of  the  two  vessels.  We  do 
not  find,  consequently,  that  both  lights  of  the 
Backer  were  in  a  proper  condition  at  t&  time.  On 
the  other  hand,  it  is  proved  that  all  the  lights 
of  the  Nevada  were  Doming,  aaA  we  beueve 
in  perfectly  good  order.  But  we  cannot  re- 
sist the  conomsion  that  there  was  an  insuffi- 
cient look-out  on  board  that  vessel;  and  thaa 
had  there  been  a  proper  and  vigilant  watch  kept 
by  her,  the  cdlision  would  not  have  happened. 
We  are  unable  to  say,  notwithstanding  the  imper- 
fect state  ot  the  Badger'a  lights,  that  she  contri- 
buted to  her  misfortune ;  within  the  rule,  at  all 
events,  which  would  render  the  liability  for  the 
damage  divisible  between  these  vessels.  It  appears 
to  us,  that  the  Nevada  would  equallv  have  run 
into  her,  whatever  the  state  of  the  Badger'a  lights. 
The  evidence  satisfies  ns  that  the  Nevada'a  people 
gave  no  thought  whatever,  or  no  sufficient  thoii^^ 
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to  iheprobability  or  Ihe  ohanoes  of  meelingaiiother 
▼easel  in  timt  wide  sea ;  and  that,  as  no  vessel  was 
looked  ont  for,  so  nntil  too  late  for  safety  none 
was  in  iaot  seen.  It  was  not  until  dose  npon  the 
Badger  that  an  order  was  given  on  board  the 
Nevada  to  port  her  helm,  or,  as  idleged  by  one  wit- 
nasBy  to  stop  her.  Bnt  she  certainly  was  not 
stopped ;  ana,  if  the  other  order  was  obeyed  (the  ool- 
lision  being  almost  instantly  afterwards),  there  is 
DO  evidence  that  she  diverged  from  her  course  for 
a  moment.  It  is  a  matter  merely  of  opinion,  not 
of  deduction  from  evidence,  whether  in  the  state  of 
the  atmosphere,  and  at  night,  in  that  part  of  the 
ocean  which  she  was  traversinff,  the  Nevada  ought 
to  have  maintained  so  high  a  rate  dE  speed.  On 
that  point  our  opinions  differ.  But  we  entirely 
agree  in  this — ^that,  considering  all  those  circum- 
Btances,  and  that  she  was  in  t&  ozdinary  track  of 
vessels  trading  between  this  colony  and  New  Zea* 
land,  the  Nevada,  steaming  along  at  that  hite,  was 
bound  to  have  obseived  an  unusual  degree — ^to 
have  eibibited  in  short  the  highest  deforce  of  vigi- 
lance. And  assuredly,  as  we  conceive,  had  that 
degree  of  care  and  watchfulness  been  manifested, 
or  even«  we  think,  an  ordinary  amount  of  care,  the 
Nevada's  people,  notwithstanding  her  speed  and 
the  state  of  the  weather,  might  have  discerned  the 
Badger  in  sufficient  time  to  avoid  the  catastrophe. 
Aocording  to  the  known  and  accepted  rules,  reoG«- 
nised  almost  universally  among  the  nations  for  the 
ffaidance  of  vessels  at  sea,  it  was  especially  the 
daty  of  the  Nevada,  as  a  steamer,  to  keep  out  of 
the  way  of  the  Badger,  and,  if  both  had  faieeu  sail- 
ing vessels,  the  Nevada's  duty  (the  Badger  being 
on  the  starboard  tack)  would  have  been  the  same. 
Lastly,  we  must  express  our  regret  that  the 
Btrikin|^  ship  did  not  stop  after  the  collision  to 
ascertain  whether  any  ana  what  injury  had  been 
done,  and  to  render  assistance  if  required.  It  is 
due  to  her  captain  to  say  that  he  could  scarcely 
have  been  aware,  if  at  all,  of  the  violence  whicn 
attended  the  collision ;  for  he  was  not  on  deck  at 
the  time,  although  he  came  up  immediately  after- 
wards and  saw  the  Badger  at  a  short  mstance 
astern.  He  was  told,  it  seems,  that  his  ship  had 
**  eome  near  running  down  a  barque,"  and  that  it 
was  thought  they  (the  Nevada,  as  I  understand 
it),  hMl  fouled  her  boom.  It  is  very  difficult  to 
believe  that  the  officers  on  deck  really  supposed 
this  to  have  been  the  extent  of  the  mischief;  but 
if  they  did,  the  fact  would  strengthen  our  conclusion 
that  their  observation  of  the  occurrence  through- 
out was  a  most  imperfect  one.  Tothill,  a  passen- 
ger on  board  the  Nevada,  though  he  calls  the 
snook  a  slight  one,  was  awakened  mm  sleep  by  it ; 
and  Hntton,  the  engineer,  heard  "the  crash,"  and 
thondat  that  they  ''  had  run  over "  a  sdiooner. 
Maddodk,  another  passenger,  was  awakened  by  a 
noise  as  if  all  the  machinery  had  got  loose  and 
Mien.  Watson,  another  passenger  (all  these  being 
cxdled  for  the  defence),  described  as  a  sealearing 
man,  says  that  there  was  "  certainly  neglect  some- 
where"— ^which  we  understand  to  mean  neglect 
on  board  the  steamer— and  that  he  thought  the 
mate  ought  to  have  stopped  her.  But,  however 
this  may  be,  we  do  not  found  any  inference  on  the 
iM)t  c^  the  Nevada's  not  stopping,  in  aid  of  our 
conclusion  that  she  is  to  blame  ror  the  collision. 
The  English  enactmenti  indeed,  that  the  omission 
shi^  be  presumptive  evidence  against  the  striking 
vessel,  appears  not  to  have  been  yet  adopted  in  the 
code  of  the  United  States.     That  presumption, 


however  wisely  established  in  the  interests  of 
humanity,  as  well  as  for  the  preservation  of  pro- 
perty endangered  by  collision  at  sea,  is  clearly 
an  artificial  one,  and  cannot  be  made  in  the  absence 
of  express  legislative  provision.  As  matter  of 
inference,  or  legitimate  deduction  naturally,  the 
fact  of  pursuing  her  voyage  without  stopping  to 
inquire  or  render  assistance  furnishes  in  itself 
no  evidence,  on  the  question  of  \egfl  culpability, 
against  the  striking  vessel.  The  evidence  as  to  the 
Badger's  lights  is,  that  they  were  fastened  to  the 
misen  rigging,  nearly  4ft.  (or  between  3ffe.  and  4ft.) 
above  the  nul ;  not  projecting  beyond  the  sides, 
but,  on  the  contrary,  a  little  distance  in  board — 
about  I4in.  or  perhaps  16in.  Bat  there  appear  to 
have  been  side  screens,  sufficient  probably  to  pre- 
vent the  confusion  of  colours.  The  witnesses  for  the 
respondents,  however,  all  declare  that  they  saw  no 
light  whatever  except  on  their  own  ship ;  whilst 
the  chief  mate,  helmsman,  and  seaman  (Thorop) 
on  the  look-out  in  the  Badmr,  swear  that  they  saw 
no  light  on  the  Nevada,  Two  other  sailors  of  the 
Badger,  Kennedy  and  Allahom,  say  the  same; 
and  that,  in  ^t.  there  was  no  light  exhibited  by 
the  steamer.  We  nevertheless  are  persuaded, 
from  the  overwhelming  testimony  on  the  other 
side,  that  they  are  either  perjured  or  mistaken. 
The  Badgei^s  lights  would,  of  course,  to  a  vessel 
approaching  in  nearly  the  same  line,  be  consider- 
ably obscurod  by  the  sails.  With  respect  to  the 
look-out,  and  the  circumstances  at  the  time  of  and 
immediately  preceding  the  collision,  the  evidence 
of  the  principal  witnesses  is  in  substance  as  follows  z 
[The  learned  judge  then  set  out  this  evidence,  the 
efEect  of  which  was  that  the  weather  was  very 
hazy,  that  those  on  board  the  Badger  hailed  the 
Nevada  to  stop  before  and  after  the  collision,  so  as 
to  be  heard  on  board  the  Nevada  by  some  persons, 
but  not  by  the  crew,  who  declared  that  they  heard 
no  cries  from  t^e  Badger ;  that  there  was  only  one 
man  on  the  look-out  on  the  Nevada ;  that  although 
the  blow  occasioned  great  injury  to  both  vessels, 
the  crew  of  the  NevcMa,  as  they  declared,  felt  no 
shock;  but  it  appeared  that  several  persons  on 
board  tAie  Nevada,  the  captain  among  the  rest,  were 
awakened  by  the  collisiou.]  Can  we  believe,  on 
such  testimony,  that  a  proper  look-out  was  kept 
that  nights-even  if  we  could  hold,  that  one  man 
alone  in  such  haay  weather,  with  a  ship  steaming 
along  at  such  a  rate,  was  enough  for  the  duty.  As 
to  the  loss,  it  remains  only  to  say  that  after 
pumping  great  part  of  that  night,  tmpwing  por- 
tions of  the  cargo  overboard,  and  making  sunidry 
ineffectual  efEorts  to  patch  over  the  hole,  the  cap- 
tain and  crew  were  fortunate  enough,  soon  after 
daybreak,  to  fall  in  with  the  barque  AUee  Cameron, 
on  her  way  from  Auckland  to  Sydney.  The 
master  (Peter  Carter)  and  the  carpenter  of  that 
vessel  state,  that  they  carefiilly  examined  the 
Badger^s  injuries,  and  considered  her  state  to  be 
such  that  she  could  not  possibly  prosecute  her 
voyage,  or  the  crew  remain  in  her  with  safety. 
They  say  that  she  could  not  in  their  opinion  be  re- 
paired ;  that  she  was  cut  down  to  the  water's  edge, 
through  eight  or  ten  planks,  which  were  splintered 
along  about  fiftecm  feet;  that  her  mixen  rigging 
was  gone,  her  main  topmast  backstays  were 
broken,  one  of  the  yards  was  hanging  in  two  pieces, 
sundry  chain  plates  and  bolts  were  drawn,  and 
there  was  a  hole  in  her  side  two  feet  and  a  half 
square.  The  master  and  crew  were  accordingdy 
taken  oo  board  the  Alice  Oameron;  and  afterwards 
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the  injured  yessel  was  BoatUed  and  sank — that,  as 
Captain  Garter  states,  she  might  not  by  floataiiff 
aboat  do  mischief  to  other  vessels  in  that  track.  It 
is  not  our  intention  to  comment  on  any  of  the 
nnmeroos  cases  cited  on  the  argument  before  as — 
or  to  mention  others  which  we  have  consulted. 
But,  as  doubts  were  suggested  at  an  early  stage  of 
this  suit,  respecting  the  adoption  of  the  English 
(or,  as  we  may  legitimately  call  them,  the  Euro- 
pean) Bules  of  the  Boad  at  Sea,  by  the  United 
States,  it  ma^  be  well  to  show  exactly  how  the  law 
stands  touching  that  matter.  And  we  prefer  to  do 
this  by  citations  from  the  exhaustive  judgment  of 
an  American  judge,  Blatchford,  J.,  presiding  in 
the  United  States  District  Court  at  New  York,  in 
Admiralty,  on  the  8th  May  1869.  The  judgment 
was  originally  reported  by  B.  D.  Benedict,  a  practi- 
tioner in  that  court,  and  will  b^  found  in  20  L.  T.  Bep. 
N.  S.  875-380  (see  also  3  Mar.  Law  Cas.  O.  8.  223). 
It  was  the  case  of  the  British  steamer  Beoiia,  sued 
by  the  owners  of  the  American  sailing  ship  Beth' 
akire,  for  a  collision  in  the  Atlantic  Oeean,  whereby 
the  latter  vessel  was  wholly  lost.  The  learned 
judffe  decided  that  the  Berkahire  was  solely  in 
fault,  because  of  her  not  only  not  carrying  the  lights 
prescribed  alike  by  the  British  and  American  law, 
but  carrying  solely  the  light  appropriate  (under 
those  laws)  to  a  steamer,  and  thus  misleading  the 
ScoHa.  In  so  deciding,  he  cites  and  reviews 
several  recent  English  cases,  particularizes  the 
enactments  of  the  two  countries,  and  explains  the 

Erinciple  on  which  he  in  effect  applied  them.  He 
eld,  first,  that  as  enactments  merely,  each  binding 
separately  the  country  in  which  it  was  passed,  the 
laws  in  question  could  not  govern  the  case;  since 
they  were  not  international,  or  mutually  operative 
in  both  countries— our  statute,  or  the  rules  made 
in  pursuance  of  it,  not  (as  such)  affecting  American 
subjects,  nor  any  Act  of  Congpress  or  rules  under 
the  latter  affecting  British  sul^ects*  But,  secondly, 
inasmuch  as  the  rules  framed  under  each  statute, 
embracing  lights,  fog  signals,  and  navigation,  and 
having  for  their  object  the  preventing  of  collisions 
at  sea,  were  in  substance,  if  not  in  terms  identical, 
and  as  rules  to  the  same  effect  had  been  adopted 
bv  nearly  every  State  (if  not  every  State)  in 
Europe,  and  by  several  States  elsewhere,  including 
the  United  States,  he  held  that  those  rules  con- 
stituted or  had  become,  by  the  consent  or  recogni- 
tion of  the  same  States,  the  law  maritime  or  general 
law  of  the  sea.  According  to  that  law,  ther^ore,  so 
evidenced,  in  other  words,  according  to  **  the  rules  of 
navigation  and  usages  of  the  s^  usually  prevail- 
ing and  observed,"  the  learned  judge  adindicated 
in  the  case.  After  reciting  the  English  Act  of 
1862  (the  Merchant  Shipping  Amendment  Act, 
25&26yict.  c.  63),  and  the  regulations  for  pre- 
venting collisions  promulgated  under  it  on  the  9th 
Jan.  1863,  Blatchford,  J.,  specifies  the  Act  of 
Congress,  and  the  ''steering  and  sailing  rules" 
thereby  established,  as  having  been  passc^i  on  the 
29th  April  1864.  He  then  quotes  sect.  58  of  the 
English  Act,  ^  which,  whenever  it  shall  be  made 
to  appetur  to  Her  Majesty  that  the  government  of 
any  foreign  country  is  willing  that  the  regulations 
for  preventing  collision  for  the  time  being  in  force 
under  that  Act,  or  any  provision  of  the  Act  relat- 
ing to  collisions,  shall  apply  to  the  ships  of  such 
country  when  beyond  the  limits  of  British  juris- 
diction. Her  Majesty  may,  by  order  in  Council, 
direct  that  such  regulations,  and  all  such  other 
piovisions  as  aforesaid,  shall  apply  to  the  ships 


of  sndi  foreign  country,  whether  within  BriUsh 
juris^iotion    or    not.     The  Judge   proceeds    as 
follows:  —  ''The    Act   of    Congress    of     April 
1864,    was    regarded,  and    properly,  as  an    ex- 
pression by  the  United  States  Government  of  a 
willingness  that  the  British  r^nlations  made  in 
Jan.  1863, — ^which  were  substantially  identical  with 
those  contained  in  the  Act, — should  apply  to  ships 
of  the  United  States  when  beyond  the  limito  of 
British  jurisdiction.    Her  Majesty,  therefme,  by 
an  Order  in  Council  published  on  the  30th  Auff. 
1864,  directed  that  such  regulations  should  apply 
to  all  sea-^ing  ships  of  the  United  States,  wheSbher 
within  British  jurisdiction  or  not."    He  then  eno- 
merates  the  countries  which  had,  in  the  year  1863, 
signified  a  like  willingness  —  proclaimed  in  like 
manner  by  order  in  council;  and  others  whioh 
had  acceded  to  the  regulations  subsequently.  And 
finally  he  refers  to  sect.  61  of  the  English  stafcate ; 
bv  which  it  is  enacted  that}whenever«an  Order  in 
Council  has  been  issued  applying  any  such  regula- 
tion, or  any  provision  of  the  Act,  to  the  ships  of 
any  foreign  conntipr,  such  ship  shall  in  all  oases 
arising  in  any  British  court  be  subject  to  snch 
regulation  or  provision,— and  for  the  purpose  of 
such  regulation  or  provision,  be  treated  as  if  they 
were  British   ships.     Fraotioally,    therefore,   in 
respect  of  all  rules  of  navigation,  and  rules  con- 
cerning lights,  the  law  administered  in  the  Admi- 
ralty Courts  of  Great  Britain  and  the  United 
States,  in  cases  of  collision  on  the  high  seas,  is  the 
same.    The  simple  differenoe  is  this :  that  in  the 
United  States,  tnere  being  no  clause  in  the  Act 
of  Congress  corresponding  with  sect  61  c^  our 
Act,  the  decisions  are  founded  on  the  general  law 
or  usage  of  the  sea,  evidenced  by  written  roles  or 
statutes  identical  in  both  countries,  whereas  in 
the  British  courts  the  decisions  rest  directly  on  the 
rules,  as  the  accepted  expression  of  that  law  and 
usage.    With  respect,  however,  to  sect  33  of  the 
English  Act,  enacting  that  the  omission  by  any 
ship  after  a  collision  to  render  assistance  to  the 
other,  as  fiir  as  may  be  praoticaUe,  shall  be  pre- 
sumptive evidence  against  the  former  that  she  is 
in  fault,  we  do  not  find  anv  adoption  of  it  by  the 
United   States,  or,   indeed,  any  other   foretoi 
country.    That  provision,  thorerare,  is  dearly  not 
applicable  to  foreign  vessels.    Even  if  adopted* 
however,  the  principle  established  bythe  case  of 
the  ScoHa,  ana  those  there  cited  {The  WUd  Ramger 
more  especially,  in  the  High  Court  of  Admiralty, 
Lush.  565),  would  seem  to  preclude  its  application  to 
a  British  vessel  in  an  American  Court,  although  it 
might  (under  sects.  58  &  61  of  the  Act  of  1862) 
be  applied  to  an  American  ship  in  a  British  court. 
With  one  more  dtation,  directly  bearing  on  the 
case  before  us,  we  take  our  leave  of  Mr.  Justice 
Blatchford's  elaborate  and  able  judgment.     He 
states  the  general  law  of  navigation  to  be,  as  held 
by  the  Supreme  Court  of  the  United  States  irre- 
spective of  any  statntor;^  regulation,  that  when  a 
steamer  is  meeting  a  sailing  vessel,  whotitor  dose 
hauled  or  having  the  wind  free,  the  latter  has  a 
right  to  keep  her  course;  and  that  it  is  the  duty 
of  the  steamer  to  adopt  such  precautions  as  ww 
avoid  her.    **  When  a  steamer  approaches  a  sailing 
vessel,"  he  says,  '*  the  former  is  required  to  exer- 
cise the  necessaiT  precaution  to  avoid  a  collision. 
If  this  be  not  done,  the  steamer  is  primd  fiuie 
chargeable  with  fault ;  and  the  excuse,  to  exempt 
her,  must  be  dearly  established  bv  strong  droom- 
He  adds  dting  in  proof  the  ] 


Digitized  by  VJi^i^V  IV^ 


MARITIME  LAW  CASES. 


481 


Aoic] 


This  Albion. 


[Adm. 


of  each  oonntry,  ''  The  datj  thoB  impoBed  on  a 
steamer  is  the  same,  in  character  and  extent,  with 
that  presorihed  by  statute  in  both  Great  Britain 
and  the  United  States."  (a)  Whatoverdifficaltr  may 
haTe  been  felt  as  te  the  law,  therefore,  in  or  before 
the  year  1863,  there  can  be  none  respecting  any 
part  of  it  now. 


IN  THE  VICE  ADMIEALTY  OOUBT  OF 

VICTORIA  (6). 

Wedneaday,   Sept.  4,  1872. 

(Before  Sir  W.  F.  Staweli^  Jndge  Commissary.) 

The  Albion. 

NeccesiorieS'^Mcuter'a  wages  and  dUhureemente^^ 
Inen  not  destroyed  hy  taking  mortgage^^wrU' 
diction— 24  Vict.  c.  24,  s.  10. 

A  Vice 'Admiralty  court  has  no  jvHsdiction  under 

(a)  This  oftse  was  affirmed  on  appeal  to  the  Cironit 
.Court,  but  not  on  precisely  the  same  nonnds:  (See  7 

Blaiohford's  Circuit  Court  (3rd  Circuit)  B«;>.  306.)  The 
groundB  of  the  dedsion  in  the  District  Coart  would,  how- 
eyer,  Mpear  more  in  consonance  with  English  deoiAions. 
Other  American  Admiralty  Courts  have  held  that  the. 
British  law  is  not  to  be  applied  to  a  British  ahija  meeting 
an  Amerioan  vessel  on  the  high  seas :  (The  Brig  BelU 
1  Benedict  District  Court  (S.  Diet,  of  N.  Y.)  Bep.  317). 
—Ed. 

(b)  In  addition  to  the  rules  re^ndating  the  practice  of 
the  Vioe-Admixalty  Courts  mentioned  in  the  fbot-note  to 
The  Nevada  (ante,  p.  477),  several  rules  amending  and 
altering  the  former  rules  have  been  brought  into  opera- 
tion mainly  through  the  instrumentalil^  of  the  present 
learned  Begistrar  of  the  High  Court  of  Admiralty,  Mr. 
Bothery.  By  an  order  in  council  bearing  date  the  25th 
of  June  1851,  the  25th  sect,  of  the  rules  and  regulations  of 
1832,  which  related  to  '*  Prosecutions  for  a  Breach  of  the 
Laws  for  the  Abolition  of  the  Slave  Trade,"  was 
expunged,  and  new  rules  and  regulations  for  that  pur- 
pose were  substituted,  and  were  ordered  to  be  observed 
m  all  such  cases  by  aU  the  Vice- Admiralty  Courts  then 
established;  and  a  Vice-Admiraltv  Court  having  been 
established  at  St.  Helena  on  the  24th  Dec  1840,  the  rules 
of  1^2  as  amended  by  this  order  were  applied  to  tiie 
court  at  St.  Helena,  and  tables  of  fees  were  slso  estab- 
hahed  for  that  court.  By  an  order  in  council  of  6th 
Jxdy  1859  additional  rules  and  regulations  were  estab- 
lisned  for  the  several  Vloe-Admualty  Courts.  These 
rules  assimilated  the  practice  of  the  Vice-Admiralty 
Courts  to  the  practice  of  the  High  Court  of  Admiralty  as 
established  by  Dr.  Lushington  in  1855.  The:^  provided 
for  the  bringing  in  of  preliminary  Acts  in  ooUision  causes, 
and  for  pleadinff ;  they  ordered  that  no  witnesses  should 
be  examined  till  the  pleading  were  concluded ;  that  wit- 
nesses might  be  examined  vwa  voce  in  court,  by  the  regis- 
tnr  or  an  examiner  in  chambers,  or  bya  specially  appointed 
oommiflsioner ;  that  the  proctors  or  their  substitutesmight 
be  present  at  the  exammation  before  the  registrar,  £o., 
but  not  the  parties  except  for  the  purnoses  of  pointing 
out  the  several  witnesses.  In  an  examimation  before  the 
registrar,  examiner,  or  commissioner,  the  question  must 
be  put  by  the  registrar,  examiner,  or  commissioner.  The 
rules  further  provided  for  the  employment  of  a  short- 
hand writer,  for  the  production  of  witnesses  on  a 
ref erenoe  before  the  registrar,  and  for  the  printing  of 
pleadings  and  proofs.  An  order  in  council  of  the  lltii 
l^b.  1852  apphed  the  then  existing  rules  and  regulations 
to  the  Vice- Admiralty  Court  of  Hong  Kong,  which  was 
established  on  the  4th  Feb.  1846,  and  provided  for  that 
oourt  a  table  of  fees,  and  also  a  table  of  fees  for  aU  Vice- 
Admiralty  courts  then  existing  in  oases  of  prosecution 
against  vessels  captured  on  the  ground  of  being  engM^ed 
in  the  slave  trade.  By  an  order  in  council  of  the  22nd 
Cot.  1859  rules,  orders,  and  regulations  touching  the 
praotioe  to  be  observed  in  Vice-Admiralty  courts  in  pro- 
ceedings instituted  on  behalf  of  Her  Majesty's  ships 
came  into  force.  These  rules  were  passed  to  cany  out 
the  provisions  of  the  Navy  Fay  and  Prize  Act  1854.  By 
an  order  In  ooundl  of  the  9th  Sept.  1865  these  rules  were 

Vol  L,  N.  S. 


24  Vict.  e.  24,  s.  10,  to  entertain  a  suUfor  neees" 
somes  suppUed  at  a  port  out  of  the  possessiont 

abolished,  and  new  rules,  which  were  rendered  neoessscy 
by  the  passingof  the  Naw  Agency  and  Distribution  Act 
1864(27^28  Yiot  c.  24),  were  made,  under  the  powers 
conferred  by  the  latter  Act  and  by  the  Vice-Admiralty 
Courts  Act  1863  (26  Vict.  c.  24).  This  completes  the  list 
of  rules  applicable  to  the  praotioe  of  these  courts;  but 
the  rules  are  at  present  under  revision,  and  wiU  probably 
be  materially  altered. 

It  would  appear  that  prohibition  wiU  lie  to  a  Vioe- 
Admiralty  Court  from  the  Superior  Court  of  oommon 
law  ^  the  ccdony  or  dependency  in  which  the  Vice* 
Admiralty  Court  is  established,  to  restrain  the  latter 
oourt  from  exoeedinff  their  jurisdiction  in  instance 
causes :  {Key  and  Evibbard  v.  Pearse  cited  in  LeCwam  v. 
Edm,  Dougl.  584,  606, 609  ;  Lindo  v.  Rodney ^  Dougl. 
613,  619).  The  power  to  grant  prohibition  seems  to 
belong  to  the  courts  of  oommon  law  of  the  colonies, 
because  they,  on  their  establishment,  carry  with  them  the 
oommon  and  statute  law  of  the  mother  country,  and  by 
the  law  of  England  the  Superior  Courts  m^  prohibit  the 
Admiralty,  ai^  consequently  the  courts  of  the  colonies 
have  the  same  right :  {JAndo  v.  iSodney,  vibi.  <up.).  No 
prohibition,  however,  can  issue  to  the  Vioe-Admiralty 
Courts  in  prize  matters :  {Key  and  Svhhard  v.  Fearee^ 
vhi  ewp..  That  case  was  an  appeal  from  a  prohibition 
issued  by  the  Court  of  King's  Bench  of  the  province  of 
New  Tork  to  the  Vice-Admiralty  Court  of  the  province 
in  a  prize  matter,  and  Chief  Justice  Lee,  sitting  in  the 
Oourt  of  Delegates,  expressly  holds  that  no  prohibition 
will  go  in  such  a  case,  the  question  being  merely  that  of 

Srize  or  no  prize,  which  is  purely  for  the  prize  court  to 
etermine.  There  are  several  instances  in  which  prohi- 
bitions have  issued  to  Vice- Admiralty  Courts  in  instance 
causes:  (See  JEFamtUon  v.  Fraaer,  Stuart's  Beports  of 
Lower  Canada  Cases,  21,  where  the  power  to  grant  pro- 
hibition is  discussed ;  Sitchie  v.  Orkney,  lb.  618 ;  The 
Margaret  and  Uahella^  Select  Cases  in  the  Supreme 
Court  of  Newfoundland,  548).  The  commissions  by 
virtus  of  which  the  judges  sit  in  prize  cases  are  totally 
distinct  from  those  bv  which  their  jurisdiction  is  con- 
ferred in  instance  matters. 

In  the  case  of  a  war  between  this  oonntry  and  any 
f  ordgn  State  it  may  be  a  matter  of  importance  to  con- 
sider what  Vice-Admiralty  Courts  have  prize  juris- 
diction. This  jurisdiction  is  not  conferred  on  the  High 
Court  of  Admiralty  and  each  Vice-Admiralty  Court  bv  a 
separate  commission,  but  a  commission  is  issued  under 
the  Great  Seal  of  the  United  Kingdom  to  the  Lords  Com- 
missioners of  the  Admiralty  at  the  commencement  of 
each  war  authorising  and  enjoining  them  "  to  wiU  and 
require  the  High  Court  of  Admiralty  of  England  and  the 
lieutenant  and  judge  of  the  said  coart  and  his  surrogate 
or  surrogates,  and  also  the  several  Courts  of  Admiralty 
within  our  dominions,  possessions,  or  colonies,  which 
shall  he  duly  eonwMseionaUd,  and  they  are  hereby 
authorised  and  required  to  tiJce  oognizanoe  of  and 
judicially  to  proceed  upon  all  manners  of  captures, 
seizures,  prizes,  and  reprisals  of  all  ships,  vessels, 
and  goods  already  seized  and  taken,  and  which  hereafter 
shall  be  seized  and  taken,  and  to  hear  and  determine  the 
same,  and  according  to  the  Court  of  Admiralty  and  law 
of  nations  to  adjudge  and  condemn  all  such  ships,  vessels, 
and  goods  as  shall  belong  to  *'  the  Sovereign  of  the  State 
against  which  war  is  declared  or  his  subjects.  Tha 
Lords  of  the  Admiralty  thereupon  issue  their  warrants 
to  the  judges  of  the  several  courts  requiring  them  to 
exercise  the  prize  jurisdiction.  Now  owing  to  abuses  of 
power  by  certain  courts  in  the  West  India  Islands,  and 
m  the  iinerican  Colonies  in  the  beginning  of  the  present 
century,  and  owing  also  to  the  fact  that  these  courts 
claimed  to  exercise  the  prize  jurisdiction  by  virtue  of  their 
constitution,  and  without  a  warrant  being  issued  at  the 
commencement  of  a  war,  the  prize  jurisdiction  was  taken 
away  (in  A.D.  1801)  from  all  &eBe  courts,  except  those  of 
Martinique,  Jamaica,  and  Halifax,  Nova  Scona,  and  an 
Act  (4  Geo.  3,  c.  96}  was  passed  providing  salaries  for 
the  judges  of  those  three  courts,  which  were  given  power 
over  all  the  West  India  Islanas  and  the  Continent  of 
America  in  prize  matters.  Martinique  being  afterwards 
ceded  to  the  French,  a  Vioe-Admiralty  Court  with  prize 
jurisdictions  was  established  in  Bar badoes :  (see  prefMC  to 
Stewart's  Vice-Admiralty  Bep.,  Halifax,  Nova  Scotia). 
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that  is  the  BriH$h  po89e88ion,  in  which  ihe  eourt 
is  established, 
A  ffhoster  can  only  elavm  against  his  ship  for  dis» 
hurssments  fnm  the  daie  on  which  he  is  placed  on 
the  Bhip^s  register  as  master. 

After  the  ^etsc  1801,  newly  all  oommiuioiiB  efltBhliablng 
Vioo-Adimralij  Oonrts  in  the  different  oblonies  were 
iBBued,  einpowerinf  the  Lorde  of  the  Admindtr  to 
ffire  other  vioe- Admiralty  jnriidiotion,  '*  bntwitholoing, 
however,  from  the  eaid  conrt  the  nBoal  anthority  to  trj 
prise  oansea.*'  These  oommissionB  may  be  seen  in  the 
Admin^ty  Begietry  at  Dootora'  Commons  in  the  Muni- 
ment BooVs.  The  first  with  that  olanse  inserted  is  that 
of  Trinidad  on  26th  Jnne  1801.  The  Act  41  Geo.  8,  is  re- 
pealed by  27  &  28  Vict.  o.  28 ;  but  by  27  &  28  Viot. 
0.  25,  rerouting  the  prooeedings  with  respect  to  prise 
in  thne  of  war,  the  High  Conrt.  and  eyery  Conrt 
of  Admirallsr,  or  of  Vioe-Admiraltv  or  other  oonrt 
exercising  Adnimlty  jnriadiotion  In  Her  Majesty's 
dominions,  "  for  the  time  being  anthorised  to  take  ooff- 
nisanoe  of  and  jndidally  proceed  in  matters  of  prise,  shul 
be  a  prise  oonrt  within  tne  meaning  of  that  Act."  Now 
the  Lords  of  the  Admiralty  are  empowered  bv  the  com- 
mission to  reqpire  those  Conrts  of  Admirsli^  in  the 
Britiih  possessions  and  oolonies,  "  which  shall  be  duly ' 
'  commissumated,'*  to  take  prise  jnrisdiotion,  and  as  by 
the  Act  Jnst  quoted  only  those  oonrts  are  prise  oonrts 
which  are  dnly  anthorised,  it  would  seem  that  only  those 
Yioe- Admiralty  Conrts  to  which  the  Lords  of  the  Ad- 
miralty may  choose  to  issue  their  warrants  would  be  duly 
commissionated  to  hear  prise  causes ;  and  in  practice  the 
power  to  hear  such  causes  is  given  onlv  to  a  limited 
'  number  of  courts,  a  list  of  which  is  f  urmshed  to  the  com- 
manders of  Her  Majesty's  vessels  in  order  that  they  may 
know  where  to  take  prises  for  adjudication.  It  is  dear 
that  without  the  warrant  of  the  Lords  of  the  Admiralty 
no  Vice-Admiralty  Court  would  have  jurisdiction  in  prise 


In  addition  to  the  Vice-Admiralty  Conrts  mentioned 
in  the  note  {<mte  p.  477),  a  Vioe-Admiralfy  Court  was 
established  at  Aden  by  a  commission  to  the  Lords  of 
the  Admiralty  dated  the  80th  May  1861,  but  its  powers 
were  limited  to  the  adjudication  of  slave  trade  cases. 
The  first  judge  of  this  oonrt  was  appointed  by  letters 
patent  of  2nd  July  1861.  under  .the  great  seal  of  the  High 
Court  of  Admirslty.  On  the  10th  May  1865  a  further 
commission  was  issued  giving  to  this  court  all  the  powers 
conferred  by  statute  upon  Vice- Admiralty  Courts  in  slave 
trade  cases,  and  providin|r  that  the  poliacal  resident  for 
the  time  being  should  be  vice-admiral  and  judge  in  def  atdt 
of  a  special  appointment.  The  political  resident  for  the 
time  being  has  since  exercised  the  powers,  there  havinff 
been  no  special  appointment.  By  various  orders  in  councu 
Vice-Adnuralty  jurisdiction  has  been  conferred  upon  Her 
Majesty's  Consuls  at  Zanzibar,  Muscat,  and  Madagascar. 
The  order  in  council  for  Zanzibar  is  dated  9th  Aug.  1866 ; 
for  Muscat,  4th  Nov.  1867 ;  for  Madagascar,  Ist  July 
1869.  The  words  conferring  the  jurisdiction  are  the 
same,  mviaHs  mutandia,  in  each  order,  and  are  as 
follows :  '*  And  it  is  further  ordered,  that  Her  Majesty's 
Consul  within  the  dominions  of  the  Sultan  of  Muscat 
(Sultan  of  Zanzibar,  or  Queen  of  Madagascar)  shall,  for 
and  within  the  said  dominions,  and  for  vessels  and 
persons  ooming  within  those  dominions,  and  in  regard 
to  vessels  captured  on  suspicion  of  being  engaged  in  the 
slave  trade  within  those  dominions  have  all  such  juris- 
diction as  for  the  time  being  ordinarily  belongs  to  courts 
of  Vice-Admiralty  in  Her  Majesty's  possessions  abroad." 
These  orders  in  council  confer  a  very  extended  jurisdic- 
tion on  the  consuls,  but  it  has  been  commonly  supposed 
that  the  words  above  given  confer  only  slave  trade  juris- 
diction: theryr  are,  however,  wide  enough  to  confer  all 
Vice  Admiralty  jurisdiction.  The  propriety  of  instructing 
such  an  extended  jurisdiction  to  consuls,  not  being 
lawyers,  may  be  questioned.  The  lestricted  construc- 
tion hitherto  put  upon  these  words  probably  arose  from 
the  fact  that  in  1869  an  Act  of  Parliament  (82  A  83  Viot. 
c.  75)  was  passed  to  remove  difScultiee  which  had  arisen 
as  to  the  granting  slave  bounties  for  vessels  condemned 
at  Zanzibar.  No  Act  has  been  passed  with  reference  to 
Muscat  or  Madagascar.  In  the  case  of  Muscat  the 
bountieB  oould  probablv  be  granted  under  11  A  12  Vict, 
c.  128,  which  confirmed  the  treaty  with  the  Imaum  of 
Muscat  as  to  the  slaye  trade.-^ED. 


A  master  is  not  deprived  of  his  Uen  for  wa^es  and 

dishwrsemeuts  oy  the  fad  ihat  he  has  takon  a 

mortgage  on  the  ship  for  (he  balance  of  his  wages 

and  duibtMrsements,  more  especiaUy  if  the  ship* 

owner  has  concealed  from  him  ihejact  thai  tfcere 

was  a  prior  mortgage,  (a). 

This  was  a  snit  in  rem  by  the  late  master  of  the 

steamship  Albion,  to  reoover  his  wages  and  oerUun 

disbarsements  for  neoessaries  made  on  aoooont  of 

the  ship.  The  case  was  heard  in  Jane  1872,  and 

jadgment  was  now  given. 

Webb  and  Purvis  tor  the  promoter. 
The  Attomey-Qeneral  (Stephens)  and  FeUows  for 
the  respondent  (the  shipowner). 

Sir  William  Stawbll,— This  was  a  suit  by 
the  master  of  the  steamer  Albion  for  wages,  and  for 
disbursements  for  necessaries,  on  account  of  the 
ship.  A  qneation  has  been  raised  whether  neces- 
saries can  be  recoyered  in  this  conrt.  The  jaris* 
diction  of  the  conrt  has  been  conferred  by  the 
Imperial  Act  26  Vict.  c.  24.  That  statute  enacts, 
by  sect.  10,  that  the  courts  shall  have  jurisdiction 
over  claims  for  necessaries  supdied  in  the  posses-' 
sioD  in  which  the  court  is  established,  to  any  dbip 
6t  which  no  owner  or  part  owner  is  domiciled 
within  the  possession  at  tne  time  of  the  necessaries 

(a)  If  fraud  and  concealment  had  not  been  found  by 
the  learned  judge  it  is,  to  say  the  least,  doubtful  whelheK 
the  master  could  have  retained  his  lien  after  taking  a 
mortgage  on  tiie  ship  for  the  amount  of  his  wages  and 
disbursements.  It  is  quite  true  that  in  the  ease  of  a 
seaman  it  is  rery  difficult  indeed  to  induce  a  conrt  to 
hold  that  he  has  divested  himself  of  his  lien;  butthat  is 
upon  the  ground  that  sailors,  who  are  unednoated  men, 
have  to  deal  in  respect  of  their  wages  with  merohants 
who  are  much  their  intellectual  superiors,  and  the  Court 
of  Admiralty  will  not  allow  any  advantage  to  be  taken  of 
a  sailor's  aot  by  which  he  gives  up  his  lien,  unless  it 
clearly  appears  that  the  sailor  understood  atthettma 
tliat  he  accepted  any  other  security,  that  he  was  abandon- 
ing his  right  to  daim  against  the  ship.  This,  however,  is 
scarcely  applicable  to  a  master,  who  is  more  able  to  look 
after  his  Own  interests.  In  the  Betsy  and  Bhoda  (Davies' 
Adm.  (District  of  Maine)  Bep.  112),  it  was  held  that  the 
acceptance  of  a  negotiable  promissory  note  by  a  sailor  in 
payment  of  his  wages  did  not  destroy  his  lien,  unless  it 
was  so  expressly  agreed.  This  does  not  ooimiot  with 
Lord  Stowell's  decision  in  T^  William  Monev  (3  Hag^. 
Adm.  Bep.  186).  because  the  ground  of  the  deoiskm  in 
that  case  was  tiiatthe  sailor,  having  taken  thebUlaa 
an  accommodation  to  himself,  mxist  abide  by  the  risk. 
Anotiier  similar  case  is  The  Eastern  Star  (Ware's  Adnu 
(Dist.  of  Maine)  Bep.  184).  Even  a  release  under  seal 
given  by  seamen  is  no  absolute  bar  to  a  daim  for  wages 
against  the  ship,  so  long  as  it  is  proved  that  they  have 
not  been  paid :  {The  David  Pratt^  lb.  509 ;  see  also 
Jacheon  v.  White,  Peters  Adm.  (Pennsylvania  Diet.) 
DemsiouB  179 ;  Whiteman  v.  The  Nevtune,  lb.  180.)  It 
seems  to  be  a  recognised  rule  that  so  long  as  a  sailor  does 
not  alter  the  nature  of  his  seonrlty,  that  is  is  say,  sokm^ 
as  the  additional  security  taken  by  him  remains  a  simple 
contract,  he  does  not  lose  his  lien.  It  is,  however,  inti- 
mated in  The  Betsy  and  Bhoda  (vXri.  evp.y,  that  if  a 
seaman  were  to  take  a  higher  security,  such  adeed under 
seal  giving  something  in  pledge  for  the  debt,  his  simpla 
contract  debt  would  be  merged  in  the  deed,  and  he  ooold 
no  longer  enforce  his  lien.  This  would  appear  to  be 
the  reasonable  doctrine,  and  would  acoorid  with  the 
doctrine  that  bottomry  bonds  given  to  secure  advanoes 
for  necessaries  put  an  end  to  the  lien  for  neoessaries : 
(see  The  Elvis,  a/nte,  p.  472,  and  note  thereto.)  The  only 
answer  to  this  would  be  that,  as  a  lien  for  wages  takse 
precedence  of  a  mortgage,  the  mortgage  is  not  a  better 
security  than  the  lien,  and,  therefore,  the  master^s  lien 
would  not  be  deetroyed,  but  the  mortgage  treated  as  an 
additional  security.  This  might  be  a  good  answer  in  tlae 
case  of  seamen,  but  could  scarcely  appl^  to  a  master  wlio 
must  know  his  own  interests.  An  Admiralty  Oonrt  woald 
scarcely  go  so  far  as  to  say  that  the  mortgage  deed  did 
not  absorb  tiie  simple  eontraot  debt.— Bd. 
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The  Albion. 


[Adm. 


being  supplied.  **  PosBesBion  "  there  meant  British 
poeaeesion ;  and  as  the  neoessaries  in  this  ease  were 
not  sopplied  in  a  British  possession,  the  suit,  as 
merely  one  for  necessaries,  cannot  be  entertained. 
The  snit  mast  therefore  be  limited  to  wages  and 
disbnraements.  At  the  oatset  difficulty  arrises  as 
to  the  time  when  the  petitioner  reelly  became 
master.  It  is  a  singular  circumstance  that  Uiere 
should  be  a  dispute  upon  such  a  point,  but  so  it  is; 
and  there  are  peculiar  circumstances  on  this  point 
which  bear  on  the  whole  of  the  suit.  In  Sep.  1868, 
the  petitioner  applied  to  be  appointed  master  of 
the  Albion,  and,  bearing  that  the  vessel  was  fbr 
sale,  he  accompanied  his  offer  with  a  propomd  that 
he  should  be  allowed  to  purchase  an  interest  in  the 
ship.  That  offer  was  entertained,  and  it  was 
arranged  that  he  should  be  master  at  200  dols.  per 
month;  and  that,  as  regards  the  purchase,  he 
should  pay  a  certain  sum  down,  and  tne  remainder 
ahoold  be  secured.  After  the  arrangement  was 
mad^  the  owner  declined  to  complete  it,  but  at  the 
same  time  expressed  a  wish  that  the  petitioner 
shonld  become  master.  Petitioner  refused  the 
offer  unless  his  salary  was  raihed  to  250  dols.  per 
month.  According  to  his  yersion  it  was  then 
agreed  that  he  should  bs  master,  and  I  agree  with 
him,  and  for  this  reason,  that  afterwards  and  before 
be  became  formally  master  he  advanced  5000  dols. 
to  pay  off  the  crew,  and  for  that  amount  he  meiely 
got  a  note  of  hand.  I  do  not  think  he  would  be  so 
unwise  as  to  advance  lOOOL  of  onr  money,  merely 
aeoored  by  a  promissory  note  or  piece  of  paper 
firom  a  person  who  was  not  in  particukurly  affluent 
droumstanoes,  unless  he  had  some  other  position 
than  the  prospect  of  his  becoming  master.  It  was 
in  Octob^  that  the  petitioner  became  master  by 
arrangement;  but  he  was  not  placed  on  the 
registry untiltheDecemberfollowing.  Inthemean- 
time  another  person  was  on  the  registry  as  master. 
Now,  wages  can  only  bo  paid  by  the  master,  and 
disbursements  made  by  the  master.  There  oannot 
be  two  masters  to  pay  wages  and  make  disburse- 
ments. Although  I  believe  that  there  was  an 
arrangement  that  the  petitioner  should  be  master, 
it  does  not  follow  that  I  have  jurisdiction  to  recognise 
wages  and  disbursements  b^  a  person  whose  name 
does  not  appear  on  the  registry.  I  am,  therefore, 
obliged  to  hmit  the  time  from  which  the  amount 
for  disbursements  is  to  be  taken  to  Dec.  1868. 
I  leave  the  wages  an  open  (juestion  at  present.  I 
shall  discuss  it  on  the  registrar's  repOTt  coming 
up,  for  primd  facie  the  petitioner  is  entitled  to  a 
reference  to  the  registrar  and  merchants  from 
Dee.  1868  to  June  1870.  It  is  said,  however,  that 
his  maritime  lien  on  which  his  rights  are  founded 
has  been  abandoned  by  him,  in  consequence  of  his 
taking  a  mortga^  for  the  amount  of  the  balance 
of  wagee  and  disbursements  due  to  him,  and  the 
sum  ol  500  dols.  which  he  had  first  advanced,  and 
another  sum  of  2000  dols.,  which  he  had  subse- 
quently advanced.  That  argument  is  founded  on 
ttie  case  of  The  WHUam  Mon&y  (2  Hagg.  Ad.  186), 
where  it  was  held  that  a  seaman,  who  mul  elected 
to  take  at  Oalontta  a  bill  of  exchange  on  the  owners 
instead  of  cash,  in  payment  of  his  wages,  could  not 
sue  the  ship  on  payment  of  the  bill  being  refused, 
the  owners  having  become  bankrupt.  l%at  is  the 
•only  case  I  can  find  directly  bearing  upon  the  sub- 
ject, and  upon  careful  examination  it  appears  to  be 
9ui  genens.  1  do  not  think  that  a  maritimelien  is 
disposed  of  beoaose  the  holder  pursues  one  of  two 
comses  that  may  be  inconsistent  with  the  hem 


In  the  case  cited,  the  seaman  was  offered  his  wages, 
and  refused  to  take  them.  Here  the  responcbnt 
swears  he  offered  petitioner  the  money.  The  peti- 
tioner swears  he  did  no  such  thing;  that  he  would 
only  have  been  too  happy  to  receive  it  had  it  been 
tendered.  After  gmng  the  matter  my  best  atten- 
tion, I  believe  the  petitioner,  and  think  that  how- 
ever glad  he  was  to  lend  the  money  in  the  first 
instance,  he  was  then  willing  to  get  it  back.  There 
is  no  doubt  that  the  respondent  would  have  been 
glad  to  get  rid  of  the  petitioner  and  take  the 
steamer  away ;  still  I  think  that  he  did  not  tender 
him  any  money.  In  the  case  of  The  Simlah  (15 
Jur.  865)  it  was  held  that  a  master  who  took  a 
bill  of  exchange  was  still  entitled  to  sue  for  his 
wages.  But  there  is  another  reason  why  I 
think  that  the  master  has  not  abandoned  his 
lien.  The  master  agreed  to  take  a  registered 
mortgage,  it  is  true,  and  this  mortgage  was 
registered,  but  it  was  registered  subsequentiy 
to  another  one  given  by  the  respondent.  It  is 
admitted  that  the  existence  of  this  last-mentioned 
mortgage  was  concealed  from  the  petitioner;  and 
not  only  was  it  concealed,  but  the  respondent  tdd 
an  untruth  about  it.  He  was  particuhurly  asked  if 
there  was  a  mortgage  to  any  other  person,  and  he 
said  there  was  not  I  do  not  think  that  the  re- 
spondent acted  fairly  in  the  mattor ;  he  granted 
another  to  a  relative  of  his  for  a  Uurger  amount 
than  to  the  petitioner,  and  he  acted  in  such  a  way 
that  that  relative  was  able  to  register  his  mort* 
gage  before  the  petitioner.  In  my  opinion  there 
was  fraud  of  such  a  character  tmit  even  if  l^e 
petitioner  would  have  otherwise  abandoned  his 
lien  on  the  vessel,  the  respondent  is  not  entitled 
to  ti^e  advantage  of  it.  As  to  the  5000  dollars, 
it  is  said  that  alUiough  they  are  not  disbursements 
made  bv  a  person  in  the  position  of  master  at  the 
time,  thejr  are  to  be  regarded  in  the  light  of 
necessaries,  because  they  were  advanced  to  pay  off 
the  crew  that  was  in  a  state  of  insubordination. 
I  do  not  think,  however,  that  the  facts  go  so  far 
as  to  justify  me  in  regarding  them  as  necessaries. 
Thereremains,  however,  another  view  of  the  matter 
which  has  not  been  presented  by  counsel,  but  in 
which  I  think  this  case  is  to  be  regarded.  The 
respondent  has  put  in  a  counter  claim  to  the 
master's,  and  I  think  that  enables  the  master  to 
go  into  the  whole  account  current  between  him 
and  the  ship.  The  point  was  not  taken  during 
the  argument,  and  I  do  not  wish  to  decide  it  untu 
the  report  of  the  registrar  has  been  brought  up, 
and  counsel  have  had  an  opportunity  of  address- 
ing themselves  to  it.  I  shall  direct  accounts  to 
be  taken  in  three  different  ways.  Befer  to  Begis- 
trar  and  merchants  to  take  an  account ;  First,  of 
all  wages  whether  before  or  after,  and  of  the  dis- 
bursements between  4th  Dec.  1868,  and  15th  June 
1870 ;  secondlv,  of  payments  made  specifically  on 
account  of  such  wages  or  disbursements,  or  appro- 
priated by  the  petitioner  thereto;  ^irdly,  of 
amount  due  to  petitioner  on  account  current 
between  him  and  the  steamship  Albion,  including 
wages,  disbursements,  and  necessaries  on  one 
side,  and  all  pavments  on  the  other ;  with  power 
to  report  special  circnmstanoes.  (a) 

Proctors;  MaiUeson,  England,  and  Stewari  for 
the  promoter. 

Duffd  for  the  respondent. 

(a)  F^Nmi  the  AustraUan  Jurist  lE&6p«      r^r^r\\  c> 
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Ths  Banger;  The  OoLoevi. 
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JUDICIAL  COXXITTSB  OF  THS 

PBivT  oomroiL. 

OH  AFFSAL  PBOH  THE  HIGH  GOUKT  07  ADMIRALTT. 
Beporiad  hj  J.  P.  AsFnr all,  Eiq.,  BaRiiter-atJLaw. 

Dee,  4  and  b,  1872. 

(Present:  Sir  James  W.  Colvils,  Sir  Babnss 
Peacock,  Sir  Montague  E.  Smith,  Sir  Robert 

P.  COLUBR.) 

The  Banger;  The  Cologne. 

GolUnon — Navigation  of  the  lUver  Thamea^^ 

Practice  of  the  rtver^^Pleading. 

There  i$  a  praeHoe  for  eteam  veateUt  going  down 

Qreenwieh  Beach  in  the  river  Thames  on  a  flood 

tide,  to  keep  the  north  eide  of  the  river  in  rownding 

the  point 

Where  a  eteamer  ie  goina  up  Qreefwoieh  Beach,  and 

eights,  two  points  on  ner  8tardbo<Mrd  how,  the  red 

lights  of  another  vessel  coming  down  the  reach 

along  the  north  shore,  the  vessel  going  up  being  fur* 

iher  to  the  southward  of  Uis  channel  than  the  vessel 

coming  down,  the  two  vessels  are  not  to  he  conei' 

dered  as  crossing  vessels,  within  the  meaning  of 

Art,  U  of  the  MeguUUions  for  Preventing  OoUi* 

sions  at  sea,  Thn  vessel  going  u/p  the  river  has  no 

right  to  sujppose  thai  the  vessel  coming  down  is 

crossing  from  one  side  of  the  river  to  the  other,  htU 

is  hound  to  suppose  that  the  vessel  coming  down  the 

river,  will,  in  accordance  with  the  practice  of  the 

river  and  her  consequent  right,  keep  along  the 

north  shore.     The  vessel  going  up  should  keep  to 

the  aowthwa/rd  of  the  vessel  going  down;  and  if 

the  former  ports,  so  as  to  attempt  to  pass  to  the 

northwa/rd  of  the  vessel  coming  down,  and  so 

brings  ahout  a  collision,  she  ie  alone  to  blame  (a). 

An  allegation  in  a  oeHtion  that  the  vessel  proceeded 

against  in  a  collision  cause  was  '*  eonsiderahly 

further  out  to  the  north  side  of  the  river  than  "  the 

other  vessel,  and  improperly  ported,  and  so  brought 

aibout  a  collision,  is  suMciently  proved,  to  entitle 

the  owners  of  the  vessel  making  the  allegation  to 

recover,  by  showing   that  the  veesel  proceeded 

against  was  further  over  to  the  south  side  of  the 

river  than  the  other,  and  improperly  ported.   The 

word  **  consideral>Jy  "  need  not  be  proved  to  the 

fvUemteni, 

These  were  appeals  from   deoree  of  the  High 

Court  of  Admiralty  of  Sngland,  in  cross  causes  of 

damage  institated  in  that  court,  the  one  on  behalf 

of  William  Maloolmson  and  others,  the  owners  of 

the   steamship   Banger,  against  the   steamship 

Ooloane,  and  her  owner  intervening ;  the  other  on 

behalf  of  the  General  Steam  Nayigabion  Company, 

the  owners  of  the  steamship  Cologne,  against  the 

steamship  Banger,  and  her  owners  intervening. 

(a)  It  has  been  laid  down  inalong  series  of  United  States 
deoisiont  that  where  there  is  a  well  asoertained  usage  in 
ascending  or  desoending  a  river,  the  omission  to  oomply 
with  that  usage,  if  such  omission  contribnte  to  a  oolliaion, 
is  a  fanlt  for  which  the  offending  vessel  and  her  owners 
most  be  responsible :  (See  27m  VanderbUt,  6  Wallace  (U.  S. 
Supreme  Court)  Bep.  225 ;  Ocslee  v.  Shute,  18  Howard's 
(U.  S.  Supreme  Court)  Bep.  468;  The  Belief,  Oloott's 
Adm.  (S.  Dist.  of  N.  T.)  Bep.  lOi;  The  8t,  John,  7 
Blatchfords  Circuit  Court  (2nd  Circuit)  Bep.  220).  But 
these  decisions  apply  only  to  steamers  meeting ;  where 
a  steamer,  i>ursning  a  usual  oourse  down  or  up  the  river, 
meets  a  sailing  vessel,  the  fact  that  the  steamer  is  in 
such  a  usual  course  does  not  alter  the  general  rule  that 
the  steamer  must  get  out  of  the  way  of  the  sailing 
vessriT^<See  The  B,  O,  iSoranion,  8  Blatohford's  Ciroutt 
Court  (2nd  Circuit  Bep.  220.)— Ed, 


There  were  pleadings  in  the  Admiralty  Court  in 
the  latter  suit  only,  and  these  pleadings  contained 
the  main  facts  of  the  case.  The  petition  filed  on 
behalf  of  the  Cologne  was  as  follows : — 

1.  Shortly  before  midnight  on  the  5th  Jan.  1871.  the 
paddle  wheel  steam  vessel  Cologne,  824  tons  reffisier, 
and  120  horse  power,  whilst  on  a  vc^yai^  from  London  to 
Ostend,  was  proceeding  down  the  nver  Thames,  sad 
rounding  the  Isle  of  Dogs  on  the  north  side  of  the  said 
river. 

2.  The  tide  at  such  time  was  about  one  hour  and  a  half 
before  high  water,  the  weather  was  fine  and  dear,  and  it 
was  bright  moonlight,  and  the  Coloane  was  proceedi^ 
under  steam  at  the  rate  of  about  from  seven  to  eigin 
miles  as  hour,  with  her  proper  regulation  ligbta  duly 
exhibited  and  burning  brightly,  and  with  a  good  look-oat 
being  kept.  ^  , 

8.  The  Cologne,  under  her  starboard  helm,  proeeodod 
to  round  the  point,  keeping  over  to  the  north  mde  of  the 
said  river,  and  when  a  little  below  the  lower  end  of  the 
Millwall  ironworks  the  above-named  steam  vessel  Sanger 
was  seen  with  her  green  lights  <n>en  at  the  distance  of 
about  from  one-half  to  three  quarters  of  a  mile  from  the 
Cologne,  and  slightly  on  her  starboard  bow. 

4.  'Ilie  Banger  was  considerably  furttier  over  to  the 
south  side  of  the  said  river  than  the  Cologne,  and  the 
Cologne  was  kept  under  a  starboard  helm  aloup  the  north 
shore ;  and  the  Banger,  with  her  green  and  masthead 
lights  only  open,  appealed  for  some  time  to  be  intending 
to  pass  to  the  southward  of,  and  on  the  starboard  dde  «c 
the  Cologne,  as  she  oould  and  ouffht  to  have  done,  but 
instead  of  so  passing  the  Cologne,  the  Banget  improper];f 
ported  her  helm,  and  caused  immediate  danger  of  oolh- 
sion,  and  although  the  helm  of  the  Cologne  was  thereupon 
put  hard  a-starboard,  and  her  engines  were  ordered  to  be 
stopped  and  reversed,  the  Banger  with  her  stem  stmok 
the  Cologne  on  her  starboard  paddlebox  and  sidehooae, 
and  did  her  a  great  deal  of  daniage. 

5.  Those  on  board  the  Banger  did  not  keep  a  proper 
look-out, 

6.  Those  on  board  the  Banger  neglected  to  take  proper 
measures  for  ayoiding  a  collision  with  the  Cologne, 

7.  The  helm  of  the  Banger  was  improper^  put  to 
port. 

8.  The  said  collision  was  occasioned  by  the  improper 
navigation  of  the  Banger, 

9.  The  said  collision  was  not  in  anyway  occasioned  by 
the  Cologne, 

The  answer  on  behalf  of  the  Banger  was  «■ 
follows  .— 

1.  The  screw  steamship  Banger,  of  the  burthen  of  SOB 
tons  register,  or  thereabouts,  propelled  by  engines  of  40- 
horae  power,  being  tight,  staunch,  strong,  substawtiaL 
and  well  found,  and  navigated  by  her  said  master  and 
crew  of  twenty-three  hands,  left  the  port  of  Waterfbrd. 
in  Ireland,  on  the  Slst  of  Dec.  1870,  laden  with  a  general 
cargo,  bound  to  the  ports  of  Plymouth  and  London. 

2.  Shortly  before  ILSO  p.m.  on  the  5th  Jan.  fdUowisff 
(1871).  the  wind  was  about  N.W.,  and  the  tide  was  flood, 
and  Off  the  force  of  about  two  knots  an  hour.  The  weather 
was  fine  and  dear,  and  it  was  moonlight :  and  the  said 
steamship,  in  the  prosecution  of  her  said  v<mge,  was 
proceeding  nn  Qreenwieh  Beaoh  of  the  river  Thamee, 
upon  the  nortli  shore,  and  steaming  at  the  rate  of  aboot 
four  and  a  half  to  five  knots  an  hour.  The  Banger  had 
the  Admiralty  regulation  lamps,  to  wit,  a  bright  white 
lamp  at  the  foremast  head,  a  green  lamp  on  the  starboard 
side,  and  a  red  lamp  on  the  port  dde.  dulv  exhibited  and 
burning  well  and  brightly  and  a  good  look-out  was  being 
kept  from  on  board  her. 

8.  Whilst  the  Bonyer  was  thus  proceeding,  a  steamship 


(which  afterwards  proved  to  be  the  Cologne)  was  i 
a  distance  of  about  three-quarters  of  a  inile,  and  bearing 
about  one  point  and  a  hau  on  the  starboard  bow.  The 
Cologne  came  on  down  the  river,  exhibiting  her  masthead 
and  port  lights  only  to  those  on  board  the  Banger,  and  in  a 
direction  to  pass  the  Banger  upon  her  port  side,  and  the 
Banker  was  kept  on  her  course  along  the  north  ahor^ 
Tho  Cologne  kept  on  as  if  intending  to  pass  the  Bonder 
on  her  port  sid**,  until  she  neared  the  Banger,  and  ttoi 
suddenly  altered  her  course  and  attempted  to  pass  to  tiba 
northwvd  of  the  Banger,  and  rendersdtTai  collision 
between  the  said  two  vessels  ineritabb,  and  altiioiighifae 
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Inim  of  the  Bamg§r  wm  put  bard  a  port,  and  her  engines 
were  stopped  and  reversed  full  speed,  the  Cologne  ran 
into,  ana  with  her  starboard  tore  sponson  strack  the 
Banger  upon  her  stem,  and  did  her  considerable  damage, 
and  foroed  the  Banger  agronnd  on  the  north  side  of  the 


4.  Bare  ss  herein  appears,  the  defendants  deny  the 
truth  of  the  several  averments  in  the  plaintiff's  petition. 

5.  Hie  said  ooUision  was  oooasioned  solely  by  the 
improper  navigation  <rf  the  Cologne, 

6.  The  said  oolUsion  was  in  no  degree  oooasioned  by 
the  Banger^  or  those  on  board  of  her. 

The  pleadiogs  were  therenpon  oouoladed. 

TheoollisioD  oocarred  in  Greenwich  Reach,  about 
150  feet  from  the  edge  of  a  wharf  belonging  to  the 
Thames  Oonservancj,  and  aboat  150  feet  below  a 
domb  barge,  moored  to  the  north  shore,  and  used 
for  the  purposes  of  a  ferry  oalled  Potter's  Ferry. 
The  tide  at  tne  time  was  last  Quarter's  flood,  and  the 

•  barse,  being  mooied  to  and  rrom  shore  according 
to  t£e  tide,  was  in  shore  at  the  time. 

According  to  the  case  set  np  on  behalf  of  the 
Oologne,  those  on  board  that  vessel  first  sighted  the 
green  light  of  the  Bcmger  when  the  Cologne  was 
opposite  Deptford  Greek.  The  Cologne  at  this 
time  was  to  the  northward  of  mid-channel,  coming 
down  the  north  side  of  the  riyer  under  a  starboard 
helm,  and  Uie  green  light  of  the  Banger  bore 
about  half  a  point  on  the  Cologne^s  starboard  bow. 
On  seeing  the  Banger,  the  master  of  the  Cologne 
starboarded  his  helm  about  a  point.  Before  passing 
Potter's  Ferry  no  other  light  of  the  Eoit^er  became 
▼isible  to  those  on  boara  the  Cologne,  but  just 
before  the  collision  the  Banger  opened  her  red 
light.  As  the  Cologne  passed  the  ferry,  her  master 
nodoed  that  the  Ranger  was  porting,  and  hailed 
her  to  keep  her  helm  to  starboard,  and  ordered  the 
CoZo^na's  helm  hard  a  starboard,  and  her  engines 
'  to  be  stopped  and  reversed ;  his  orders  were  obeyed. 
Before  tnese  orders  the  Cologne  was  heading 
stru^ht  down  the  north  shore,  but  at  the  time  of 
collision  she  was  heading  in  towards  the  north 
shore.  The  master  of  the  Cologne,  who  had  been 
in  the  employ  of  the  same  owners  for  thirty  years, 
and  for  ten  years  a  master  mariner,  and  constantly 
daring  that  time  navigating  the  river  Thames, 
alle^  that  there  was  a  practice  for  steamers 
coming  down  the  Thames  in  a  flood  tide  to  keep 

•  along  the  north  shore.  As  to  this  practice,  Capt. 
James,  the  chief  harbour  master  of  the  river 
Thames  for  twenty  years,  was  called  on  behalf  of 
the  owners  of  the  Cologne;  his  evidence  was  as 
f oUcws  :— 

Your  iozisdiotion  extends  from  where  to  where  ?— At 
present  It  extends  from  Greenwich  to  London  Bridge. 

Well,  it  was  formerly  from  Tsntlet  Greek  P— Tes,  from 
Yantlet  Creek.  rTheCoxTBT :  Does  that  inelndethe  pUMe 
of  this  ooQisionP'-Butt,  Q.C. :  Yes,  my  Lord.] 

BuH,  Q.O.— Where  do  yon  live  F-— I  Uve  at  Greenwich. 

You  say  from  Greenwich  to  London  Bridge.  Where 
does  it  cease ;  at  what  part  in  the  river— yonr  jurisdic- 
tion, do  yon  know  exactly  P— Opposite  Child's  Coal 
Wharf ;  yon  will  And  them  at  East  Greenwich. 

That  is  below  the  hospital?— Below  the  hospital. 

How  Isr  below  P— A  short  quarter  of  a  mile. 

Yon  were  in  attendance  here  yesterday  P— Yes. 

Now  yon.  I  suppose,  beiog  harbour  mastert  Imow  this 
reaoh  pretty  well— Greenwich  and  Limehonse  Beach 
bothP-Yes. 

Now,  is  there  any  prsotioe  as  to  which  side  of  the  river 
vsssela  ooming  down— steamers  ooming  down  are  to  keep 
in— coming  down  from  Limehonse  Beach  into  Greenwich 
Beach  through  Black  wall  Beach  with  the  flood  tideP— 
They  generally  keep  on  the  north  shore. 

The  CouBT.— Vessels  ooming  down  with  a  flood  tide: 
gmenlly  keep  on  the  north  shore  P— Keep  on  the  north 


shore  out  of  the  track  of  vessels  oominc  np  In  the  iid® 
wMch  would  be  on  the  sonth  shore. 

That  would  be  the  reason  of  the  practice  P— I  suppose  so. 

BuH.  Q.C.— Is  there  any  practice  for  vessels  ooming 
up  wHn  the  flood  tide  gomg  on  the  south  shore  P— Yes; 
they  generally  keep  in  the  tide ;  but  this  reach  is  a  very 
circuitous  reaoh,  a  form  of  horseshoe,  so  that  there  cannot 
be  any  absolute  mle  »ade  for  that  reach. 

When  you  speak  of  the  practice,  do  you  speak  of  an 
invariable  practice,  or  a  practice  sometimes  followed  P— 
An  invariable  practice  by  all  ships  when  they  possibly 
can  navigate  upon  the  north  shore  going  down  with  the 
flood  tide. 

Cross-examined.— That  is  to  say  thev  ke^  well  over, 
aeoording  to  yonr  notions ;  keep  well  into  the  north 
shore  P-^es. 

Not  rather  to  the  northward  of  mid-channel  P— Well 
over  to  the  north  shore. 

You  say  they  keep  well  over  to  the  northward  of  mid- 
chaanel  P— Well  over  to  the  north  shore,  as  olose  as  they 
can  go. 

Not  rather  to  the  northward  of  mid-channel  P— Over  to 
the  north  shore. 

Not  over  P— Not  over,  no ;  over  to  the  north  shore. 
There's  only  900  feet  of  navigation  there. 

When  you  get  out  of  Limehonse  Beach ;  Limehonse  is 
very  circuitous,  is  it  not  P— No ;  that  is  straighter  than  in 
Ghreenwich  Beaioh. 

How  far  could  two  vessels  see  one  another  dear  of  the 
landin Greenwich BeachP— A  ship  at  theloWer  put,  where 
my  office  is,  would  see  a  ship  coming  out  of  Limehonse 
Beach. 

How  far  off  is  that— what  distance  P— I  should  think 
about  half  a  mUe  dear. 

Examined  by  the  Ooubt.— You  say  vessels  go  down 
on  the  north  shore  when,  ihej  can ;  what  do  yon  mean  by 
when  they  can  P— When  there  is  nothing  else  working  up 
on  that  shore. 

Then  vessels  would  not  go  down  on  the  north  shore  if 
~  was  working  np  on  the  north  shore  P— No,  oould 


not  go  down  then ;  but  at  nearly  high  water  no  ship 
would  be  working  there,  there  would  be  no  tide  for  her. 

The  case  set  up  on  behalf  of  the  Banaer  was, 
that  when  she  was  off  Oubitt's  Town  OEnroh,  a 
little  below  Greenwich  Hospital,  and  well  over  on 
the  north  side  of  the  river,  the  mast  head  and  red 
light  of  the  Cologne  were  sighted,  the  latter  vessel 
beingaboutoppositeDeptfordOreek.  TheCoIo^ma't 
lights  bore  aboat  two  points  on  the  Banger^e  star- 
board bow.  The  Banger^e  helm  was  then  ported 
to  round  the  point,  and  to  bring  her  nearer  in  to 
the  north  shore.  It  was  aUegedthat  the  Cologne 
was  to  the  southward  of  mid-channel ;  that  she 
starboarded,  and  so  brought  about  the  collision, 
llie  vessds  came  tosether  about  three  minutes 
after  they  first  sighted  each  other,  and  when  there 
was  actual  danger  of  collision,  the  helm  of  the 
Banger  was  put  hard  a  port,  and  her  engines 
stopped  and  reversed,  so  that  by  the  action  of  her 
screw  her  head  might  be  thrown  to  starboard,  but 
it  was  then  too  late.  Her  master,  who  had  had 
twenty  years'  experience,  denied  that  there  was  anv 
practice  for  vessds  to  come  down  on  the  north 
shore,  and  alleged  that  the  ordinary  rule  of  the 
road  applied.  Whilst  he  was  under  examination 
on  this  point,  the  learned  judge  of  the  Admiralty 
Gourt  said;  **  As  at  present  advised,  I  should  not 
be  influenced  by  thb,  as  the  Elder  Brethren  say 
theie  is  no  practice,  no  river  regulation ;  it  is  no 
use  pursuing  it ;"  but  he  gave  leave  to  the  owners 
of  the  Colo^  to  produce  evidence  as  to  the  prac* 
tioe  of  the  river,  which  was  afterwards  done,  and 
is  before  set  ont.  The  master  of  the  Banger  said 
that  it  was  his  practice  to  keep  along  the  north 
shore  ooming  up  the  river,  so  as  to  pass  vessels 
port  side  to  port  side. 

The  main  fact  in  dispute  between  the  parties  was, 
as  to  which  of  the  two  vessels  was  farthest  over  to  ^ 
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iheBonfthward  when  they  Burhted  each  other.  The 
caoses  were  heard  at  the  same  time  before  Sir  B. 
FhiUimore,  asBiated  by  Trinity  Masters,  and  he 
held  that  both  Tessela  were  navigatins  along  the 
north  shore,  and  that  both  were  to  mame.    His 

S*  idgment  is  set  oat  in  the  judgment  of  the  Judicial 
ommittee.  From  these  decrees  the  owners  of 
the  Banger  appealed,  and  the  owners  of  the  Oohgne 
adhered  to  the  appeal. 

The  appellants'  reasons  for  appeal  were  (amongst 
others),  as  follow : — 

8.  Beoanse  the  evidence  proved  that  the  Cologne, 
when  she  first  saw  the  Banker,  must  have  seen 
that  the  Banger  was  prooeeding  in  her  course  np 
the  river  upon  the  north  shore,  and  therefore  the 
Cologne  ouMht  not  to  have  starboarded  her  helm 
BO  as  to  place  herself  across  the  course  of  the 
Bang&r. 

4.  Because  the  evidence  proved  that  the  Bamger 
followed  the  proper  course  of  navigation  by  keep- 
ing along  the  north  shore,  and  took  all  proper 
measureB  to  avoid  the  coilisioa. 


Mihoard,  Q.C.  and  Chinrford  Bmce,  for  the  an- 
ellants  (the  owners  of  the  Banger), — ^Both  vessels 
ought  to  have  ported  their  helms,  according  to  the. 


ormnary  rule  of  navigation.  This  the  B<maer  did, 
and  she  is  therefore  not  to  blame.  According  to 
The  Eeh  and  Ntord  {ante,  p.  1 ;  24  L.  T.  Bep. 
N.  S.  167;  L.  Bep.  3  P.  0.  436),  vessels  are 
firee  to  navigate  either  side  of  the  river  so  long 
as  they  take  proper  measures  to  avoid  collision. 
The  Bcmger  had  a  right  therefore  to  be  on  the 
north  side  of  the  ri?er,andthe  Oolo^ma  was  wrong, 
according  to  the  same  case,  in  attem})ting  to  cross 
from  south  to  north  of  mid-channel,  if  such  cross- 
ing caused  danger  of  collision.  In  The  VelocUy 
(21  L.  T.  Bep.  N.  S.  686;  3  Mar.  Law  Cas.  O.  S. 
306}  L.  Bep.  3  P.  0. 44),  it  was  held  that  veesels 
navigating  the  river  Thames  are  not  to  be  treated 
as  crossing  vessels,  when  pursuing  a  course  up  or 
down  the  river,  and  in  so  doing  rounding  a  point 
in  the  river ;  but,  at  the  same  time,  it  was  held 
that  they  might  navigate  on  either  side.  Since  the 
decision  in  that  case,  there  has  been  no  settled  rule 
of  navigation  in  the  river.  There  should  be  some 
rule  laid  down.  The  only  known  rule  is  that  of 
port  helm.  It  ia  not  enough  to  say  that  one  vessel 
must  get  out  of  the  way  of  another ;  but  it  ought 
to  be  pointed  out  how  this  is  to  be  done.  Inareaoh 
of  a  nver,  vessels  should  be  treated  as  meeting, 
not  crossing,  vessels^  if  they  are  following  the 
ooorse  of  the  river.  The  rsaoh  ought  to  be  consi- 
dered for  the  purpoaes  of  tiie  course  they  should 
pursue  as  strai^tened  out.  The  Begulations  for 
preventing  collisionB  at  sea  do  not  apply  (The 
VelocUy,  wti  eup.),  and  the  only  rule  tnat  can  be 
applied  is,  that  both  should  port  their  helms.  The 
only  ground  that  the  Cologne  had  for  starboarding 
was,  that  the  Banger  was  souUi  of  mid-channel 
when  sighted ;  but  the  court  below  found  that  the 
Banger  was  to  north  of  mid-channel.  The  Cologne, 
even  if  her  ccmtention  is  right  on  other  pointed  is 
not  entitied  to  recover  on  the  pleadings,  as  it  is 
alleged  in  her  petition  that  the  Bonder  **  was  consi- 
derablr  ftarther  over  to  the  south  side  of  the  said 
river  than  the  Oolo^ne;"  whereas,in&ot,both  vessels 
were  on  the  north  side.  There  is  no  allegation  as 
to  the  practice  of  the  river.  The  only  allegation 
diarging  the  Banger  with  blame  is,  that  she  ''im* 
properly  ported."  The  Banger  was  right  in  port-: 
ing,  and  therefore  there  is  no  allegation  entitling! 
the  Cologne  to  recover,  which  is  true  in  fact. 


BuU,  Q.  C.  and  Cla/rkson,  for  the  respondeote 
(the  owners  of  the  Cologne). — ^The  question  is  as  to 
the  duty  of  two  vessels  rounding  a  point  in  opposite 
directions.  On  this  point  the  judgment  of  the 
court  below  does  not  find  sufficient  facts ;  it  over- 
looks Uie  question  of  the  practice  of  the  river. 
Since  the  case  of  The  Vdodiy  (ubi  sup.),  the  Admi- 
ralty 0>urt  has  declined  to  give  effect  to  any  prac- 
tice in  the  navigation  of  the  river.  There  is  sndi 
a  practice  in  the  navigation  of  Greenwich  Beach, 
viz.,  that  vessels  coming  down  should  keep  along 
to  north  shore,  and  others  going  up  should  keep  to 
the  southward.  If  there  is  a  practice  to  that  effect, 
then  the  presumption  is  against  the  vessel  that 
violates  it.  In  The  Velocity  {ubi  s^^;^.),  such  a 
practice  was  proved,  and  such  a  practice  is  reason- 
able, considering  that  sailing  vessels  coming  up 
must  keep  over  to  the  southward  to  keep  in  the 
tide,  and  that  steamers  must  therefore  keep  over 
to  the  northwajrd  to  keep  out  of  their  way.  The 
case  of  The  Eeh  and  Ntord  {ubi  sup.),  is  not  appli- 
cable to  the  present  facto,  as  there  the  points  which 
the  vessels  were  rounding  was  on  the  south  side  of 
the  river,  and  not  on  the  north,  as  here.  The  rule 
of  port  helm  cannot  applv,  as  these  vessels  were 
not  in  any  way  within  the  rule  as  to  meeting  ves-  ' 
sels,  as  explained  by  the  Order  in  Council  at  30th 
July  1868.  They  were  not  meeting  end  on.  The 
Banger  never  ported  for  the  Cologne,  but  to  go 
round  the  point.  If,  then,  the  port  helm  rule  does 
not  apply,  and  the  vessels  are  not  to  be  treated  as 
crossing  vessels,  that  is,  if  none  of  the  statutory 
rules  ftpply*  then  the  ordinary  rules  of  navigation 
applicable  in  the  particular  place  must  be  applied, 
and  if  there  is  a  well  ascertained  course  for  vessels 
coming  down  the  river  and  another  for  vessels 
going  up,  that  course  should  be  followed.  The 
Banger  should  have  kept  to  the  south,  and  the 
Cologne  to  the  north ;  tne  Cologne  did  so,  and  is 
not  to  blame,  if  the  Banger  had  held  on  her  original 
course  there  would  have  been  no  collision.  On  the 
question  of  pleading,  we  submit  that  the  4th  and 
7th  articles  of  the  petition  substantially  raise  the 
issue  in  the  case.  The  effect  of  these  allegations 
is  that  the  Banger  was  further  to  the  southward 
than  the  Cologne,  and  that  she  ported,  and  so 
brought  about  the  collision,  and  this  is  supported 
in  fMt.  We  are  not  bound  to  show  that  she  was 
"considerably  farther"  to  the  south.  Moreover, 
the  duty  of  the  Banger  to  gp  to  the  southward  is 
sufficiently  alleged.  Plaintiffs  are  not  bound  to  do 
more  in  their  allegations  than  to  allege  facts  which, 
if  found,  will  show  the  defendants'  vesael  io  blame, 
and  a  mistake  in  a  fact  not  material  will  not  dis- 
entitle them  to  recover. 

The  East  Lothian,  Lush.  341 ;  4L.  T.  Bep.  N.S.  4S7; 

IMar.  LawOM.O.S.76; 
The  AUce  and  The  BosUc^  L.  Bep.  2  P.  C.  214    19 
L.  T.  Bep.  N.  S.  758;  8Mar.  Law  Caa.  N.  8. 193. 
MUward,  Q.C.  in  reply. 

The  judgment  of  the  court  was  delivered  by  Sir 
Barnes  !^bacock. — ^This  was  a  suit  for  collision 
between  two  steam  yessels ;  the  steamer  Cologne^ 
a  vessel  of  324  tons  register  and  120  horse-power» 
was  one,  and  the  other  was  the  screw  steamship 
Banger,  of  308  tons  register  and  40  horse-power. 
Each  of  the  vessels  c(miplains  of  the  other.  Sa<^ 
says  that  the  other  was  in  fault,  and  each  states 
that  the  other  ran  against  her.  The  Banwr  sajra 
that  the  Cologne  ran  with  her  starboaidpaddle  box 
against  her  stem.  It  appears  that  the  (fologne  mm 
going  down  the  river,  and  the  Banger  was  gomf^ 
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up.  The  aoddent  happened  on  the  bih  Jan.  1871, 
between  half-paet  eleven  and  twelve  o'olook.  It 
WM  a  fine  night  and  moonlight.  The  tide  was 
running  up  about  the  last  quarter  flood  at  the  rate 
oC  about  two  knots  an  hour.  It  seemB  that  the 
waterway  in  that  part  of  the  riyer  was  about  900 
feet,  and  that  the  oollision  took  plaoe  about  150 
feet  from  the  north  shore,  at  a  short  distanoefrom 
a  barge  oalled  the  dumb  barge.  The  question  to 
be  considered  is,  whether  both  the  yessels  were  in 
fault,  and  if  not,  whether  either,  and  which 
of  them,  was  in  fciult.  The  learned  judge  of  the 
Admiralty  Oonrt  found  that  they  were  both  in 
fault,  and  diyided  the  damMes.  Each  of  the 
yessels  was  a  suitor  in  the  Admiralty  Ck>urt,  each 
complains  of  the  decision,  and  each  appeals  to  this 
court.  The  Oologne,  by  adherins  to  the  appeal  of 
the  Bcmger,  is  substantially  appeaUing.  The  learned 
judffe  says. — ^  The  Ooloane  was  proceeding  down 
the  riyer  Thames,  and  the  Banger  was  proceeding 
up  the  riyer,  and  in  my  judgment  there  is  no 
question  of  practice  or  usage  as  to  the  nayigation 
of  one  side  of  the  riyer  or  the  other,  which  can 
goyem  or  affect  this  question;  nor  is  there  any 
rule  of  the  rsffulations  for  preyenting  collisions 
M>pHcable  to  this  case.  I  am  bound  to  say  that  the 
Eider  Brethren  of  the  Trinity  House  do  not  them- 
selyes  agree  with  each  other  as  to  the  yessel  which 
was  to  blame  in  this  case.  The  opinion,  therefore, 
I  am  about  to  deliyer  is  the  opinion  of  one  of  the 
Elder  Brethren  and  myself;  and  I  think  it  Mr  to 
make  that  statement  to  counsel.  I  will  read  the 
lanffuage  of  the  Elder  Brother  whose  opinion  I  am 
indinea  to  assent  to,  and  I  will  read  the  words  we 
haye  agreed  to  use.  The  words  are  these: — 
"  These  yessels  were  rounding  the  point  between 
Oreenwioh  and  Limehonse  Aeaches  in  opposite 
directions,  the  one  under  a  starboard  helm  and  the 
other  under  a  port  helm,  and  rapidly  altering  their 
reepectiye  bearings  from  each  other.  They  seem 
to  haye  been  both  nayigating  on  the  north  shore, 
andjat  about  the  same  distance  from  the  shore. 
The  yessel  coming  down,  the  Oolo^nSf  would  see 
the  other  yessel's  oreen  light,and  might  be  induced 
to  conclude  that  we  intended  to  pass  on  her  star- 
board side,  and  the  Oologne  would  subsequently 
keep  on  under  her  starboard  helm.  As  the  vessels 
were  approaching  each  other  at  the  rate  of  about 
thirteen  knots  and  only  three  minutes  had  elapsed 
finom  their  first  sighting  each  other,  there  was  no 
time  for  the  Cologne  to  haye  done  anything  to 
ayoid  a  collision,  i^ter  seeing  the  Banger's  li^ht 
had  changed  from  green  to  red.  The  yessel  oommg 
up,  the  Banger,  would  see  the  other  yessel's  red 
light,  and  might  also  suppose  that  she  intended  to 
pass  on  her  port  side,  and  would  therefore  keep 
under  a  port  helm.  When  the  Oologn^s  light 
changed  from  red  to  green  "  (it  is  not  stated  at 
what  time  that  change  took  plaoe),  "which  it 
would  naturally  do,  there  was  no  time  or  room  for 
clearing  each  other,  eyen  by  the  Banger  putting 
her  helm  hard  aport,  which  was  done ; '  and  then 
the  learned  judge  says,  "  In  these  circumstances 
it  seems  most  probable  that  both  yessels  were  to 
blame  iot  the  collision,"  Now,  let  us  consider,  was 
the  Cologne  to  blame  according  to  this  finding  P 
The  learned  j  ndge  says,  "  The  yessel  coming  down, 
the  Cologne,  would  see  the  other  yessel's  green 
light,  and  might  be  induced  to  conclude  that  she 
intended  to  pass  on  her  starboard  side,  and  the 
Cologne  wonid  consequently  keq>  on  under  her 
•lifboard  helm."    It  appears  to  their  Lordships 


that  the  Cologne  was  not  guil^  of  any  negligence 
in  so  acting  upon  that  conclusion.  Then,  was  there 
any  £ftult  or  negligence  on  the  part  of  the  Banger  f 
The  learned  judffe  says,  *'The  yessel  coiniiu[  up, 
the  Bmnger,  woud  see  the  other  yessel's  red  light, 
and  might  also  suppose  that  she  intended  to  pass 
on  her  port  side,  and  would  therefore  keep  under  a 
port  helm."  Now,  when  the  Banger  saw  the 
Cologne* 8  red  light,  she  saw  it  two  points  oyer  her 
starboard  bow,  and  therefbre  the  Cologne  must 
haye  been  nearer  to  the  north  side  at  that  time 
than  the  Banger.  If  the  Cologne  was  nearer  to  the 
north  side  than  theBoniferat  that  time,  the  Banger, 
if  she  thought  that  the  Cologne  would  pass  her  on 
her  port  side,  must  haye  supposed  that  the  Cologne 
would  cross  her  path.  Was  she  right  in  that 
supposition  P  It  is  stated  that  there  is  a  practice 
for  yessels  going  down  to  keep  on  the  north  side. 
If  the  Colo^M  had  gone  much  to  the  south  she 
would  haye  got  where  the  tide  asainst  her  was 
the  strongest.  There  was  no  good  reason  there- 
fore for  the  Bangef^e  supposing  that  the  ColofpM 
would  cross  her  path  and  pass  on  her  port  side. 
On  the  other  hand*  the  Cologne  saw  the  Banger's 
green  light,  and  she  might  naturally  suppose  that, 
looking  to  the  practice  of  navigating  that  part  of 
the  river  by  vessels  going  down,  the  Banger  would 
pass  her  upon  her  starooard  side,  giving  green 
light  to  green  light.  In  the  case  of  The  Vetodty, 
which  hf^  been  referred  to,  it  was  held  that  vessels 
meeting  under  circumstances  like  these  did  not 
&11  within  the  14th  rule  of  the  regulations  for 
preyentinic  collisions.  That  rule  is,  "  If  two  ships 
under  steam  are  crossing  so  as  to  invdve  risk  of 
oollision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way."  If  the 
two  yessels  were  withm  that  rule,  the  Banger, 
seeiug  the  red  light  of  the  Cologne  on  her  starboard 
side,  was  the  one  to  keep  out  of  the  way.  In  the 
case  of  The  VeiocUy,  it  was  held  that  yessels  under 
similar  circumstances  were  not  crossing  vessels 
within  the  meaning  of  the  14th  rule.  But  the  very 
circumstances  whidi  preyent  theyessels  from  being 
deemed  crossing  vessels  within  the  meaning  of  the 
rule,  ought  to  haye  led  the  Banger  to  suppose  that 
the  Oolopne  was  not  about  to  cross  from  her  star- 
board side,  and  to  pass  her  on  her  port  side. 
Lord  Chelmsford,  in  flnying  judgment  in  the  case 
of  The  VeioeUy  (L.  Mp.  3  P.  0.  44),  referring 
to  the  remarks  of  the  Judge  of  the  Admiralty 
Court  in  that  case,  said,  "The  learned  judge  in 
delivering  his  judgment,  says :  'We '  (that  is,  him- 
self and  the  Elder  Brethren  of  the  Trinity  House 
by  whom  he  was  assisted) '  think  that  the  evidence 
establishes  that  the  Ca/rbon  saw  the  masthead  and 
port  light  of  the  Velocity  alone.' "  The  case  of  the 
Carbon  there  is  like  the  present  case  of  the  Banger. 
"'The  vessels  were  therefore  crossing  under  the 
rule  to  which  I  haye  referred'  (the  14th),  'and  it 
was  therefore  the  duty  of  the  Carbon  to  get  out  of 
the  way  of  the  Vdoeiiy.  The  course  which  the 
Carbon  adopted  was  to  port,  and  the  Elder  Brethren 
think  that  this  was  the  only  mode  of  getting  out  of 
the  way  in  the  droumstances.'  But,"  said  Lord 
Chelmsford,  "  the  fact  of  the  Carbon  having  seen 
the  port  light  of  the  VeloeUy  does  not  necessarily 
prove  that  the  VeloeUy  was  crossing  the  rivw,  as 
the  learned  judge  and  his  assessors  seem  to  haye 
thought  The  relatiye  position  of  the  two  yessels 
when  they  first  came  in  sight  of  each  other  must 
not  alone  be  regarded*  but  also  the  bend  of  the 
riyer  in  the  part  where  the  coUiaion  took  plaoe 
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A  yetael  ronndiog  the  onrre  of  the  norih  shore 
would  neoessarily,  during  some  part  of  her  ooarae, 
have  her  head  Bli^htly  inolined  towards  the  soath 
shore,  so  as  to  exhibit  her  port  light  to  a  yessel  in 
mid-ohannel  coining  in  a  contrary  direction,  and 
in  &ot  the  Velocity  was  not  crossine  or  intending 
to  cross  the  river  when  she  was  seen  oy  the  Oarhont 
but  was  pursuing  the  regular  coarse  along  the 
north  shore,  keeping  as  near  to  that  shore  as  it 
was  convenient  under  a  starboard  helm/'  The 
VeHoeUyin  that  case  was  very  mnch  in  the  position 
of  the  Oohgne  in  the  present  case.  His  Lordship 
proceeded,  "  The  appellant  alleged  that  this  was 
the  welMcBOwn  cnstomary  track  for  vessels  going 
down  the  river ;  and  to  establish  their  case  in  this 
resnect  they  called  Oapt.  James,  the  principal 
harooar  master  of  the  river,  who  said,  '  It  is  the 
custom  that  vessels  gcnng  down,  whatever  be  their 
tonnage  or  their  cargo,  and  whether  at  flood  or  ebb 
tide,  invariably  keep  on  the  north  side,  and  vessels 
coming  up  invariably  keep  on  the  south  side.*' 
Then  he  referred  to  tne  statement  of  the  quarter- 
master of  the  Dreadnought,  who  gave  similar 
evidence,  and  said,  **  That  there  has  biaa  a  practice 
for  vessels  fltoing  down  the  river  to  prefer  the 
north  to  the  south  side  is  proved  by  the  above 
evidence ;  but  that  there  was  any  custom  of  this 
kind,  in  the  strict  sense  of  the  word,  to  which  all 
vessels  would  be  bound  to  conform,  is  certainly  not 
the  fact"  In  another  part,  at  page  51,  he  says, 
**  But,  putting  the  rei^mations  aside,  their  Lord- 
ships are  at  a  loss  to  discover  what  possible  blame 
can  be  imputed  to  the  Velocity.  She  had  a  perfect 
right  to  be  where  she  was,  and  she  was  pursuing 
a  usual  course  of  navigation  down  the  river,  from 
which  she  never  devilled  until  forced  to  do  so  by 
the  peril  of  a  collision,  into  which  she  was  brought 
by  tne  sudden  change  of  course  of  the  Carbon,  On 
the  other  hand,  the  Oarbon  aroears  to  their  Lord- 
ships to  be  wholly  to  Uame.  bhe  knew,  or  ought 
to  have  known,  that  a  vessel  coming  down  the  river 
had  a  right  torun  down  on  the  north  shore;  and 
in  the  position  in  which  she  was,  the  appearance 
to  her  of  the  red  light  of  a  vessel  on  that  side  of 
the  mid-channel  was  no  indication  that  the  vessel 
was  in  the  act  of  crossing  the  river ;  and  vet,  there 
being  nothing  else  to  justify  the  belief,  she  acts  at 
once  upcm  her  hasty  and  erroneous  conclusion,  and 
so  occasions  the  collision."  Now,  the  Bangor^ 
seeing  the  red  lightof  the  Cologne  on  her  starboard 
bow,  ported  her  helm  and  endeavoured  to  pass  the 
Colo^  <m  her  port  side,  betweenher  and  the  north 
side  of  the  river.  Was  she  right  in  doing  that  P 
If,  as  in  the  case  of  The  VeHocUy,  she  ought  not  to 
have  supposed  that  the  Cologne  was  crossing, 
she  ought  to  have  kept  to  the  south  of  the  Cologne, 
and  then  the  accident  would  not  have  oocuired. 
But  instead  of  that  she  endeavoured  to  pass  the 
Cologne  on  her  port  side,  and  brought  herself 
into  that  position  in  which  the  danger  of  a  collision 
became  imminent.  It  appears  to  their  Lordships 
that  the  Banger  was  wrong  in  porting  and 
endeavouring  to  pass  on  the  liffboara  side  of  the 
Cologne.  Their  Lordships  thinktbattheBon^er  was 
going  up  the  river  to  the  norUi  of  the  mid-channel 
where  she  would  set  the  tide,  but  that  when  the 
Teasels  first  sighted  each  other  she  was  not  so  near 
to  the  north  side  of  the  river  as  the  Ooloqne.  It 
is  clear  that  when  the  vessels  first  sighted,  a  'col- 
lision was  not  inevitable.  They  were  at  least  half 
a  mile  (some  say  three-quarters  of  a  mile)  distant 
ftom  mck  other  at  that  time ;  and  according  to 


the  rate  at  which  the  two  vessels  were  approaohios 
each  other,  taking  the  velocity  of  each,  it  took 
about  two  minutes  and  a  half,  or  three  minutes, 
before  the  vessels  could  reach  each  other.  There 
was,  therefore,  ample  time,  and  there  was  ample 
room  in  the  river,  for  each  to  have  kept  dear 
of  the  other.  There  was  no  danger  of  a  collision  if 
the  vessels  had  adopted  a  proper  course  when  they 
first  saw  each  other.  No  doubt  the  danger  became 
imminent  at  last,  but  that  was  in  consequence  of 
the  vessels  being  in  a  wrong  position;  and  it 
appears  to  their  Lordships  that  the  danger 
arose  from  the  Bangei'e  adopting  a  course 
which  she  ought  not  to  have  adopted.  Then, 
again,  did  the  Banger  act  properly  when  the 
collision  became  imminent?  Gould  she  have 
done  anvthing  to  avoid  it?  Was  she  right  in 
porting  her  helm  P  At  page  45  of  the  evulenoe 
the  master  is  asked—"  Q.  Then  what  did  she  do  ? 
— A.  Altered  her  helm."  Tlus  is  speaking  of  the 
Cologne.  "Q.  Which  way?— ^i.  To  starboard, 
and  I  saw  his  green  light,  and  I  said  to  our  pilot, 
'  Good  Gk)d,  he  has  got  his  hehn  to  starboard.' 
Q.  Which  way  was  she  going  then,  or  trying  to  go 
then  P— ^  T^ing  to  come  to  the  northward  of  us 
when  she  starboarded.  Q.  Tou  say  she  opened 
her  green  light :  what  became  of  her  red  P — A. 
Shut  it  in,  and  we  lost  sight  of  it.  Q.  Well,  now, 
if  she  had  kept  on  her  course  P — A.  The  collision 
would  not  have  occurred.  Q.  If  she  had  not  star- 
boarded P—il.  If  she  had  not  starboarded.  The 
Gonrt  Tou  ascribe  the  collision  in  &ot  to  her 
starboardingP— The  Witness.  Entirely.  BjMiU 
ward.  What  did  yon  do  with  your  engines  P — A. 
Hehn  to  be  put  hard-a-port,  and  stopped  and  re- 
versed the  engines.  Q.  When  did  you  do  that  P 
— A.  As  soon  as  we  found  the  Coli^ne  had  star- 
boarded." Well,  now  the  pilot  says,  that  in 
putting  the  hehn  hard  to  port  he  did  not  mean 
that  the  vessel  should  act  as  in  the  ordinary  case 
of  a  helm  being  put  hard  a  port,  because  he  re- 
versed the  engines,  and  when  he  put  the  helm 
hard  to  port  he  meant  it,  by  reversing  the  engines, 
to  have  the  effect  of  starboarding.  Snt  it  did  not 
have  that  effect,  because  the  wa^r  upon  the  vessel 
had  not  been  taken  off  by  reversing  the  engines, 
and  it  was  proved  that  the  Banger  altered  her 
course  two  or  three  points  to  starboard  under 
the  port  helm.  If  she  had  not  altered  her  coarse 
under  a  port  helm,  in  all  probability  she  would 
have  gone  clear  of  the  Cologne ;  so  that  the 
accident  appears  to  have  been  caused  by 
the  fault  €i  the  Banger,  first  in  endeavour- 
ing to  pass  the  Cologne  on  her  port  side,  and, 
secondly,  in  puttmg  her  helm  hard-a-port,  when 
the  vessels  were  in  almost  a  state  of  collision. 
The  Tdth  rule  was  not  then  applicable  to 
the  vessels  :  (See  the  case  of  The  FsZoci^.  above 
referred  to.)  It  may  be,  as  remarked  oy  the 
learned  judge,  that  when  the  Cologne^ e  Hsht 
changed  from  red  to  green,  there  was  no  time  ten* 
clearing  each  other.  But  it  was  by  the  fault  of 
the  BaHHger  that  the  vessels  were  in  that  position. 
Their  Lordships,  therefore,  think  that  the  aoci- 
dent  was  not  caused  by  the  fimlt  of  both,  but 
solelv  from  the  fault  of  the  Banger.  But  it 
has  been  said  that  the  Cologne  is  not  entitled 
to  recover  against  the  Bcmger,  inasmuch  as 
she  must  recover  according  to  the  allega- 
tion in  her  petition.  Now,  in  the  petition  she 
says  that  **ih»Ba/nger  was  considenibly  fur^er 
over  to  the  south  side  of  the  said  river  than 
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ihe  OdlogneP  The  word  **  oonnderably "  is 
not  neoeesarily  to  be  proved  to  the  fall  extent. 
When  the  yessels  first  oame  in  sight^  the 
Banger  was  farther  over  to  the  soath  side  of 
the  river  Uian  the  Cologne;  the  master  of  the 
Banger  proved  that  he  saw  the  Cologne's  red 
li^ht  two  points  to  his  starboard  bow.  He  oer- 
tamlv  did  say  the  port  bow  in  the  first  instance, 
bat  he  oori>eoted  himself  afterwards,  and  it  is  not 
neoessary  now  to  inquire  whether  his  first  state- 
ment was  made  by  mistake  or  not.  The  fact  is 
that  he  saw  her  over  the  sterboard  bow.  Then 
the  Bomger  was  farther  over  to  the  soath  side  of 
the  river  than  the  Cologne.  The  allegation  pro- 
ceeds : — **  The  Cologne  was  kept  ander  a  starboard 
helm  along  the  north  shore,  and  the  Btmger,  with 
her  green  and  masthead  lighto  only  open,  appeared 
for  some  time  to  be  intonmng  to  pass  to  the  sooth- 
ward  of  and  on  the  starboard  side  of  the  Cologne, 
as  she  ooald  and  oaght  to  have  done ;  bat,  instead 
of  so  passing  the  Cologne,  the  Bcmger  improperly 
ported  her  helm,  and  caused  immediate  duiger 
of  collision;  and  although  the  helm  of  the 
CiAogne  was  thereupon  put  hard  starboard,  and 
her  engines  were  ordered  to  be  stopped  and 
reversed,  the  Banger  with  her  stem  struck  the 
Cologne  on  her  starboard  paddle-box  and  sfde 
hoQse,  and  did  her  a  great  deal  of  damage."  Their 
Lordships  think  that  the  case  really  comes  within 
this  allesation,  that  the  Bomger  was  more  to  the 
south  than  the  Cologne,  and  that  the  damage 
aroee  from  her  porting  her  helm  and  attempting 
to  pass  the  Cologne  on  her  port  side.  Under  these 
oiroomstauoes,  their  Lordships  think  t^t  the 
decision  ought  to  be  reversed.  Thev  find  that 
there  was  no  fault  on  the  part  of  the  Cologne, 
and  that  the  Ba/nger  was  wholly  to  blame ;  and 
they  think  it  right  to  say  that  the  sailing  masters, 
of  whose  exnehenceand  assistance  their  Lordships 
have  had  tne  benefit,  are  both  of  that  opinion. 
Their  Lordships  will,  therefore,  humbly  advise 
Her  Majesty  that  the  decision  be  reversed*  and 
that  the  Bomber  be  condemned  in  all  the  daniages 
done  to  the  Cologne,  with  costo  of  the  court  below 
and  the  costs  of  this  appeal.        Aippeal  allowed. 

Solicitor  for  the  appellants,  ThSmae  Cooper. 

Solicitors  for  the  respondents,  CaUa/me  and  Co. 


OV  AFfSAL  raOM  THi  HIGH  OOU&T  OF  ADMIBALTT. 

Dee.  5  and  6, 1872. 
The  Fblanklakd  ;  Ths  Kestbil. 

(Present:  The  Bight  Hon.  James  W.  Coltilb, 
Sir  Babnbs  Peacock,  Sir  M.  E.  Smith,  and  Sur 

BOBEBT  P.  OOLUEB.) 

CoXUeiofir^Fog-'-Begulaiione  for  j^revenHng  coUi' 
eion  tU  sea,  article  l^—Steamshtpa. 

A  eteanuhip  going  at  a  moderate  epeed  in  a  fog,  on 
hearing  a  ateam  whUHe  sounded  many  times,  in* 
dieoHng  ihat  another  steamer  is  approaching,  and 
has  eome  so  near,  that  if  ihe  vessels  then  stopped 
Ihey  unytdd  he  within  hailing  distance,  is  hound 
under  the  terms  of  Article  16  of  the  regulations  for 
preventing  collisions  at  sea,  not  only  to  stop,  hut 
to  reverse  her  engines,  and  ought  not  to  wait  until 
(he  vessels  sight  each  other,  when  such  reversing 
would  he  too  late. 


This  was  an  appeal  in  cross  causes  of  collision  in- 
atituted  by  the  owners  of  the  Kestrel  against  the 
frankkma,  and  by  the  owners  of  the  Frankland 


against  the  owners  o!  the  Kestrel.    The  ax>pellanto 
were  the  owners  of  the  Frankland. 

The  oollision  occurred  at  about  9.30  p.m.  on  the 
23rd  April,  off  the  Norfolk  coast,  near  Gromer, 
Dudgeon  light  vessel.  The  tide  at  the  time  was 
flood,  and  was  running  to  the  southward  at  the 
rate  of  about  two  knots  an  hoar.  The  Kestrel 
was  an  iron  screw  steamer  of  362  tons  register, 
manned  by  a  crew  of  twenty  hands,  and  was  pro* 
ceeding  from  Botterdam  to  HuH  with  a  general 
cargo  and  passengers.  The  Frankland  was  a 
screw  steamer  of  E^l  tons  register,  manned  by  a 
crew  of  eighteen  hands,  and  was  proceeding  from 
Sunderland  uo  London  with  a  cargo  of  coals. 

The  case  set  up  on  behalf  of  the  Kestrel  was  that 
she  was  heading  N.N.W.  against  the  tide,  which 
was  upon  her  starboard  bow.  The  wind  was  light. 
It  was  the  mate's  watoh,  and  he  was  on  the  bridge 
with  an  able  seaman,  who  was  on  the  look  out,  and 
also  a  Duteh  pilot ;  a  second  man  was  on  the  look 
out  forward.  About  9  p.m.  the  weather  became 
thick  with  fog,  whereupon  the  mate  ordered  the 
engines  to  be  eased  and  the  master  to  be  called. 
The  master  immediately  came  on  deck,  and 
ordered  Uie  engines  to  dead  slow,  so  that  the 
speed  of  the  vessel  was  reduced  to  five  and  a-half 
knote  through  the  water  and  about  three  or  three 
and  a-half  uots  over  the  ground,  jast  enough  to 
keep  way  on  the  vessel  against  the  tide.  The 
master  and  the  mate  remained  on  the  bridge  till 
after  the  oollision.  From  the  time  when  the  fog 
came  on  until  the  collision  the  steam  whistle  of  the 
Kestrel  was  regularly  sounded  about  every  half 
minute.  Aboat  9.30  pan.  two  whistles  were  heard, 
one  on  the  port  bow  and  the  other  right  ahead.  The 
Kestrel's  steam  whistle  was  thereupon  sounded  and 
her  helm  pcMrted  until  her  head  was  about  N.,  when 
the  helm  was  steadied.  After  a  short  time  the  green 
and  white  lights  of  the  Frankland  were  seen 
about  three  or  four  pointo  on  the  KestrePs  bow, 
and  distant  about  two  shins'  lengths.  The 
KeetreVs  engines  were  reversed  fall  speed,  and  the 
Fra/Mand  was  hailed,  but  the  two  vessels  oame 
into  odlision.  The  stem  of  the  Frankland  struck 
the  port  side  of  the  Kestrel  with  such  force  as  to 
penetrate  into  the  middle  of  the  ship,  and  to  nearly 
cut  the  Kestrel  in  two.  The  Kestrel  sank  three 
hours  after  the  oollision. 

The  case  on  the  part  ot^ba  Frankland,  was  that 
she  was  steering  S.S.E.  in  a  dense  ibg,  and  was 
making  about  two  knota  an  hour  through  the 
water,  the  tide  running  with  her  about  two  knote ; 
that  her  steam  whistle  was  sounded  at  intervals ; 
that  her  lighto  were  burning  brightly,  and  a  good 
look  out  was  kept;  that  we  steam  whistle  of 
another  steamer  was  heard  apparently  on  the 
sterboard  bow,  and  that  the  euffines  were  stopped, 
and  the  steam  whistle  sounded.  The  following 
statement  (W>m  the  evidence  given  by  the  master 
of  the  Frankland  before  the  receiver  of  wreck, 
set  out  the  facto  of  the  case : 

12.  That  on  Sunday,  the  28rd  April,  at  7.40  p.m.,  the 
tide  at  the  time  beinir  flood,  the  weather  olaer,  and  the 
wind  in  the  N.B.,  blowing  a  liffht  breeia,  the  said  ship 
arrived  off  the  Dudgeon  light  ship ;  the  light  ship  bear- 
ing about  S.S.E.,  tiixee  miles  distant.  At  7.45  pjn..  a 
denee  fog  oeme  on,  which  completely  obsonred  all  objects. 
Deponent,  who  was  on  deck  and  in  charge  of  the  vessel, 
oidered  the  engines  to  be  slowed,  and  the  steam  whistle 
to  be  Bonnded ,  which  was  instantly  done,  nlaced  two 
hands  at  the  wheel,  and  proceeded  at  sbw  speed  for  abont 
twen^  minutes.    (The  regulation  lights  were  bnming 
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brigkily;  ther  Are  attendtdto  by  the  seoond  offioeor.) 
After  prooeeaing  alowly  for  about  twenty  minutes,  and 
passing  several  steamers  on  the  port  and  starboard  side 
— ^the  steamers  oould  not  be  seen,  but  deponent  oould 
hear  their  whistle*— at  8.5  deponent  orderea  the  engines 
to  be  put  dead«sloWy  and  so  prooeeded  until  about  9.25 
.m.,  moying  very  slowly  with  the  tide  through  the  water. 
I>.t  9.25  deponent  heard  a  steamer's  whistle,  whiohhe 
judged  to  be  about  two  points  on  the  starboard  bow,  and 
nearing  the  whistle  oonung  closer,  ordered  the  engines  to 
be  stopped.  Deponent's  whistle  was  at  this  time  kept 
going  at  intervals,  and  replied  to  the  steamer's  whistle, 
who  also  appeared  to  answer.  Deponent's  vessel  was 
on  her  proper  course,  her  head  bemg  S.S.E.  At  9.30. 
deponent  suddenly  saw  a  steamer's  masthead  light,  and 
immediately  afterwards  saw  the  red  light,  and  estimated 
the  steamer  to  be  about  a  ship's  length  distant,  and  ap* 
parently  crossing  deponent's  bow.  Deponent  seeing  that 
a  collision  was  hoevitable,  deponent  ordered  the  engines 
to  be  put  full  speed  astern,  which  was  instantly  done, 
but  the  collision  took  place,  the  coming  steamer  striking 
deponent's  vessel  across  tne  stem  with  her  port  bow, 
and  with  considerable  force. 

In  the  Admiralty  Oonrt  the  owners  of  the  Kestrd 
oharged  the  Franklcmd  with  proceeding  at  an  im- 
proper rate  of  speed,  and  with  not  stopping  and 
reversing.  The  owners  of  the  Franhlcuid  oharged 
the  Kestrd  with  improperly  porting,  with  not  com- 
plying with  16th  article  of  the  Ue^pilations  for 
jPrcTenting  Oollisions  at  Sea,  that  is  with  not 
stopping  aod  reversing. 

The  case  came  on  for  hearing  before  the  learned 
_  » of  the  Admiralty  Oonrt,  assisted  by  Trinity 
sters,  on  the  3l8t  Jan.  1872,  and  he  pronoanced 
the  Keatrel  and  the  FrcmJdand  both  to  blame, 
Baying  that  "the  vessels  were  going  at  pret^ 
mach  the  same  rate — that  is  two-and-a'half  knots 
throng[h  the  water.  It  was  absolntely  impossible 
to  decide  absolntely  by  the  mere  sound  of  the 
whistle  the  exact  curection  in  which  each  vessel 
was  proceeding,  although  the  sonnd  would  help  to 


decide  the  position  of  the  vessels,  as  the  vessels 
oould  not  be  seen  at  a  greater  distance  than  that 
which  I  have  stated  (200  or  800  feet) ;  it  is  evident 
to  us  that  the  helm  oould  not  have  been  put  one 
way  or  the  odier  with  any  positive  certaintv  of  its 
being  available  at  the  time  when  the  vessels  were 
seen,  to  prevent  the  collision.  Therefore  I  do  not 
decide  this  case  with  reference  to  any  alteration  of 
the  helm  of  Uie  Kesireiy  The  learned  judge  thmi 
pronounced  the  vessels  to  blame  on  the  ground 
that  they  did  not  stop  and  reverse.  This  part  of 
his  judgment  is  set  out  in  the  judgment  of  the 
Judicial  Committee. 

From  this  judgment  the  owner  of  the  Franhland 
appealed,  mainly  on  the  grounds  that  the  Frcuik- 
land  having  stopped  her  engines  as  soon  as  she 
heard  the  whistle  of  the  Keaird,  and  reversed  on 
seeing  the  lif^hts  on  the  Zesirel,  so  complying  with 
the  16th  Article  of  the  Begulalions  for  Preventing 
Collisions  at  sea;  that  the  judgment  of  the 
Admiralty  Court  was  wrong  in  holding,  as  they 
alleged,  that  the  engines  of  the  Franhland  ousht 
tolmve  been  reversed  before  those  on  board  her 
had  ascertmned  the  position  of  the  Kestrel,  and 
further  that  the  Keeirel  improperly  ported.  The 
owners  of  the  Keetrel  did  not  adhere  to  the  appeal. 

MUwaird  and  Clark$on  for  the  appellants. — 
Article  16  only  applies  when  there  is  a  continuous 
approaching  of  two  steamships :  ( The  Earl  of  Elgin 
and  Ths  Jeemond,  ante,  p.  150 ;  L.  Bep.  4  P.  C. 
1 ;  26  L.  T.  Rep.  N.  S.  614).  The  Framkland 
had  stopped,  and  therefore  had  taken  measures 
to  put  an  end  to  the  eontinnons  approaching. 
The  Zips^  ported  and  held  on.   If  one  vessri  does 


enough  on  her  part  to  avoid  the  risk  of  collision* 
ti^og  for  granted  Uiat  the  other  vessel  will  obey 
the  rules  also,  she  has  fulfilled  the  obliffation  im- 
posed by  those  rules.  The  Kestrel  ported,  whereas 
if  she  had  held  on  witiiout  porting  there  would 
have  been  no  collision. 

BnU,  Q.O.  and  Fritcha/rd  for  the  respondents. — 
The  master  of  the  Frwnkland  heard  the  whistle  oC 
the  Kesi/rel  continuously  approaching,  but  did  not 
reverse  till  he  saw  the  Ketlrel.  There  was  risk  so 
loog  as  the  Kesiirel  was  approaching,  and  he  should 
have  reversed  sooner. 

MUwoflrd,  Q.C.  in  reply. 

The  judgment  of  the  court  was  delivered  by  Sir 
BoBE&i  P.  CoLLEBE. — ^This  is  a  case  of  colusioit 
between  two  steamers,  the  Kestrel  and  the  FroMsJ^ 
land,  somewhere  off  the  coast  of  Norfolk.  The 
judgment  of  the  Admiralty  Court  found  that  both 
were  to  blame.  From  this  judgment  the  Franh^ 
land  appeals,  but  the  Kestrel  has  not  adhered  to 
the  appeal  The  main  ^ote-^whioh  appear  not  to 
be  in  dispute^are  these :  the  Keatrel  was  steering 
about  north-north-west,  the  FramMoind  in  a  pre- 
cisely opposite  direction,  south-south-east.  The 
weather  was  cakn  there  being  scarcely  any  wind. 
There  was  a  dense  fog,  and  the  tide  was  flowing 
southward  about  two  knots  an  hour.  It  has  been 
coDtended  that  the  judgment  of  the  oourt  below 
is  vitiated  by  an  erroneous  finding  on  a  queetion 
fA  fEMSt  as  to  the  speed  at  which  the  Keetrd  wsub 
ffoing,  and  on  the  other  side  it  has  been  said  Uiat 
tiie  oourt  was  wron|[  in  estimating  the  speed  of 
the  Fra/iMand,  Theur  Lordships,  after  carefully 
considering  the  evidence,  are  of  opinion  that^ 
whatever  opinion  they  might  have  been  disposed 
to  form  as  a  court  of  first  instance,  there  was 
sufficient  evidence  in  the  case  upon  which  the 
judge  of  the  Court  of  Admiralty,  who  had  the 
advantage,  which  their  Lordships  have  not,  of 
hearing  the  witnesses,  might  reasonably  find  as 
he  has  done;  namely,  that  the  speed  of  both 
vessels  was  from  two  to  two  and  a  half  knots 
through  the  water.  It  has  been,  indeed,  sug- 
gested that  the  learned  judge  left  out  of  ooii« 
sideration  a  difference  well  known  to  nantical 
persons,  between  the  rate  of  a  vessel  goini^ 
through  the  water  and  the  rate  of  that  vessel  ffciiiff 
over  what  is  called  the  ground ;  but  their  Lor£ 
ships  see  no  reason  to  suppose  that  the  learned 
judge  can  have  overlooked  a  distinction  which  ap* 
pears  so  dear  and  obvious.  The  finding  of  the  oourt 
upon  the  question  of  negligence  is  in  these  terms : 
**  Both  vessels  were  going,  in  truth,  in  the  most 
absolute  unoertaintv  as  to  the  proceedings  of  the 
other ;  and  in  such  a  state  of  ciroumstanoes  I 
have  had  to  adc  myself  this  question, — Gould 
anything  have  been  done  to  avoid  this  collision 
wmch  was  not  doneP  And  the  opinion  of  the 
court,  fortified  by  that  of  its  nautical  assessors, 
is  that  upon  heanns  the  whistles  of  each  oth^ 
so  near  and  approaching  each  other,  each  vessel 
ought  not  only  to  have  stopped  but  to  have 
reversed  until  its  way  was  stopped,  when  it  oould 
have  hailed  and  ascertained  with  certaintv  which 
way  the  head  of  the  other  vessel  was,  and  which 
way  she  was  proceeding,  and  by  that  means  the 
collision  would  or  might  have  been  avoided.  And 
this  being  the  opinion  of  the  oourt  it  will  enfbroe 
the  application  of  Artide  16  of  the  B^^ulations 
lot  preventin|f  Collisicms  at  Sea,  whidi  it  is 
always  the  object  of  this  court  to  see  carried  into 
due  and  proper  execution,  for  the  due  and  proper 
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exeontion  of  that  rule  woald  tend  very  maoh  to' 
preyent  both  Ions  of  life  and  property,  of  which 
there  are  so  many  melancholy  instanceB  every 
week  in  this  coort.*'  TheirLordships  entirely  con* 
cor  with  the  learned  judge  of  the  Oonrt  of  Admi- 
ralty as  to  the  importance  of  forcing  this  role. 
The  role  is :  "  Eyery  steamship,  when  approaching 
another  ship  so  as  to  inyolve  risk  of  collision, 
shall  slaolran  her  speed,  or,  if  necessary,  stop  and 
reverse;  and  every  steamship  shall,  in  a  fog,  go 
at  a  moderate  speed."  As  rar  as  the  latter  part 
of  the  rule  is  concerned,  both  vessels  would  appear 
to  have  obeyed  it  The  question  is  as  to  the  appli- 
cation of  the  first  part  of  the  rule.  The  Kestrel  not 
having  adhered  to  the  appeal  must  be  assumed 
to  have  been  in  fault;  and  their  Lordships  do  not 
think  it  necessary  to  determine  the  precise  extent: 
to  which  she  was  in  fault.  It  has  indeed  been 
argued  that  part  of  her  fieinlt  was  in  porting  her 
helm.  Their  Lordships  de  not  think  it  necessary 
to  decide  whether  or  not  she  was  in  fault  in  so. 
doing,  but  the  inclination  of  their  opinion  is  that 
the  porting  of  her  helm  under  such  circumstances 
cannot  be  properly  considered  as  negligence  on 
her  part.  The  only  question  in  the  cause  is 
whetner  or  not  there  is  Bu£Scient  evidence  to  justify 
the  findinp^  of  the  Court  of  Admiralty  that  there 
was  neghgence  on  the  part  of  the  Frankland 
materially  confcributing  to  the  accident  P  It  has 
been  argued  that  the  effect  of  the  decision  is  that 
every  steamship  in  a  fog  hearing  the  whistle  of 
another  steamship  approaching  her,  ought  imme- 
diately, without  reference  to  the  distance  at  whick 
the  ships  may  appear  to  be  from  each  other,  or 
to  any  other  circumstances,  to  reverse  her  engines. 
But  their  Lordships  do  not  understand  the  Court 
of  Admiralty  to  have  laid  down  any  such  general 
proposition.  They  understand  the  finding  to  have 
been  confined  to  the  circumstances  of  the  case,: 
and  those  circumstances  they  understand,  in  the 
opinion  of  the  court,  to  have  been  these,  as  far  as 
the  Frankland  is  concerned :  That  she  was  navi- 
ffating  in  a  fog  at  a  moderate  speed,  that  she 
heard  a  whistle  sounded  many  times,  indicating 
that  a  steamer  was  approaching  her,  and  had  come 
very  near  to  her — so  near  indeed  that  if  the  vessels' 
had  then  stopped  they  would  have  been  within 
hailing  distance— that  at  that  point  of  time  it  was 
necessary  for  the  captain  of  the  Frankland,  under 
the  terms  of  the  rule,  not  only  to  stop  the  motion 
of  the  engines,  but  to  reverse  them,  so  as  to  stop 
the  motion  of  his  vessel,  and  that  he  ought  not  to 
have  waited  until  the  vessels  sighted  each  other, 
when  such  a  mancBQvre  would  have  been  too  late. 
That  being  the  view  which  their  Lordships  take  of 
the  decision  of  the  Oonrt  of  Admiralty,  they  are 
of  opinion  that  it  is  right ;  and  for  these  reasons 
they  will  humbly  advise  Her  Majesty  that  that 
judgmeint  be  affirmed,  and  this  appeal  dismissed,^ 
with  costs. 

^ippeoZ  diamieBed, 
Solicitor  for  the  appellants,  Thomas  Oooper, 
Proctors   for  the  respondents,  Pritchard  audi 
80ns,  agents  for  J.  and  T.  W.  Hearfield,  Hull 


OV  APPEAL  PBOM  THB  VICB  ADMDLALTT  COUBT  OW 
LOWBB  CANADA. 

Dec.  3  and  17, 1872. 

(Present—Sir  James  W.  Golville,  Sir  B.  J.  Phil- 
LiMOBB,  Sir  Babnes  Peacock,  Sir  Montaoue 
Smith,  Sir  B.  P.  Oollieb.) 

The  Hibbbnian. 

OoUision^-Oonyptilsorifpilotctge^'What  amourUs  to 
conpulsiof^^Oolonuu  statutes  binding  upon  Ad' 
miralty  eourts-^Power  of  selection — Oanadian 
Statutes  {27  $-28  Vict  c.  IS,  sect.  14;  27  ^  28 
Vict.  c.  58,  sects.  2  and  10. 

Colonial  statutes,  imposing  compulsory  pilotage  upon 
vessels  rumgaiing  in  the  waters  of  the  cohntf,  and 
relieving  owners  from  UahUityfor  the  neghgence 
of  pilots  taken  under  such  compulsion,  ore  bind- 
ing  equaUy  upon  the  High  Court  of  Admiralty 
and  the  Vtce-Admirdlty  Courts  (a). 

A  statute  enacting  that  certain  vessels  *^  shaXl  take  on 
board  "  a  pilot  to  conduct  such  vessels  in  certain 
waters  "under  a  penaUy  emjud  in  amount  to  the 
pilotage  of  the  vessel,"  which  penalty  goes  to  a  fund 
for  the  relief  qf  decayed  pilots,  renders  the  taking 
of  a  pilot  eon^tdsory  upon  such  vessels,  on  the 
ground  that  when  a  statute  injlicts  a  penalty  for 
not  doing  an  act,  the  penaUy  implies  that  there  is 
legal  compulsion  to  do  the  act,  whoUever  may  be 
the  destination  of  the  penalty. 

The  two  Canadian  statutes  ena^etvng  that  (27  ^  28 
Viet.  c.  ^,  sect.  10)  masters  of  certain  vessels 
lecwing  Montreal  for  a  port  out  of  the  province 
**  shall  take  on  board  a  branch  pilot  for  and  ckbove 
the  ha/rbour  of  Quebec,  to  conduct  such  vessel, 
under  a  penaUy  equal  in  amount  to  the  pUotage 
of  the  vessel,  which  penalty  shall  go  to  thelDecayed 
PHot^  Fund,**  and  that  (27  ^  28  Vict.  13.  sect. 
14)  "  no  owner,  ^c,  shall  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned 
by  thefauU  or  vncapaoUy  of  any  cnMlifisd  pilot 
acting  in  charae  of  such  ship,  within  any  place 
where  the  employment  of  such  pilot  is  comftUsory^ 
by  law,**  are  to  be  read  and  construed  as  tn  pari 
malerid,  and  the  owner  of  a  ship  navigating  the. 
Biver  8t.  Lawrence  (Canadian  waters)  under  the 
divrecHon  ofapUot  taken  onboard  under  thepro' 
visions  of  those  statutes,  employs  ihe  pilot  bo  taken 
on  board  by  compulsion  of  law,  ana  is,  therefore, 
ewmercUed,  according  to  the  law  of  Canada,  from 
all  liability  for  damaae  injlictea  upon  another 
vessel  by  the  pHoVs  negligence. 

A  power  of  setectiongiven  to  shipmasters,  ifc,  by  a 
statute  (27  ^  28  V%ct.  c.  58,  sect.  2,  Canadian),  by 
which  they  may  choose  *'such  pilot  or  pilots  as 
they  mau  think  fit*' from  among  certain  licensed 
pilots,  there  called  **  branch  pilots,**  gives  onlv  a 
restrvoted  power  of  selection  out  of  a  partumar 
doss,  andtherefore  does  not  create  the  relation  of 
master  and  servant  between  the  shipowner  ana 
pilot. - 

(a)  Altiiough  the  dadsioiiB  of  Amezioan  oourts  dted  in 
the  argnunentB  have  been  advene  to  the  Enfflish  dootriae 
that  oompiilsory  pilotaffe  exempts,  even  witnoat  express 
statutory  exempfion,  nom  liabiUtj  for  the  aots  of  a 
pilot,  yet  they  have  held  that  where  an  Bngliah  statote 
renders  pUotage  ocmLpolsory  and  an  American  ship  takes 
apilot  on  board  under  that  statute  in  English  waters, 
she  is  entitled  in  a  suit  hnmd^t  in  an  American  oonrt 
to  the  exemption  given  by  jBnglish  law  t  {Bmith  v. 
OouUry,  17  teters'^  (U.  S.  Supreme  CJonrt)  Bep.  20; 
1  Howards' Id.  ^.  See  also  Ooeip  v.  T^  5Atp  Moreel- 
hu,  1  Cliifbrd's  U.  S.  Circuit  Ckmrt  (1st  Cizonit)  Bep. 
481;  and  The  Alabcma.l  Benedict  District  Court 
(8.  Dist.  of  N.  T.)  Bep.  477.— Ed.  ^  ^ 
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This  was  an  appeal  from  a  decree  of  the  jadge  of 
the  Yice-Admiraltg^  Conrt  of  Lower  Canada,  now 
the  province  of  Qoebec,  in  action  broaght  by 
the  appellants,  as  promoters,  against  the  re- 
spondents in  that  court  to  recoyer  damages  for 
tne  loss  of  certain  sngar  throngh  a  collision  which 
took  place  on  the  riyer  lAwrence,  on  the 
16th  June  1868.  The  Ooort  of  Yice-Admiralty  of 
Canada  was  established,  immediately  after  the 
cession  of  that  country  to  England,  by  a  commis- 
sion issued  oat  of  the  Enslish  Court  of  Admiralty, 
which  has  been  renewed  mm  time  to  time  down  to 
the  present  time  (a).  A  Conrt  of  Yice-Admiralty 
had  preyioosly  existed  there  when  the  province 
was  under  French  rule.  The  river  St.  Lawrence 
at  the  place  where  the  collision  occurred  is  a  large 
navigable  river  below  bridges. 

The  action  was  commenced  on  the  19th  June 
1868  by  an  affidavit  to  base  proceedinss,  and  the 
defendants  (the  now-responaents)  du^  appeared 
and  gave  bful. 

On  the  6th  Oct.  1868,  the  promoters  (the  now 
appellants)  filed  on  their  preliminary  Act,  and  on 
the  20th  Oct.  they  filed  their  libel,  which  in  effect 
stated  that  on  the  16th  June  1868  they  were  the 
owners  of  2237  bags  of  sngar,  which  were  laden 
on  board  two  barffes  named  the  A.  WFarren  and 
the  Dora;  that  the  barges  were  proceeding  up  the 
river  St.  Lawrence  in  tow  of  a  steam  tuff  (»dled 
the  Canada;  that  the  steamship  Hibernian  was 
proceeding  down  the  river,  and  instead  of  altering 
ner  course  so  as  to  keep  her  own  side  of  the  river 
and  pass  the  barges,  she  ran  into  them  and 
caused  them  to  sims,  and  the  sugar  was  wholly 
lost  The  libel  further  alleffed  that  the  collision 
took  place  entirely  through  the  want  of  proper 
care  and  through  the  unskilful  management  of 
the  persons  on  board  the  Hibennan. 

On  the  27th  Oct.  the  respondents  filed  their 
preliminary  act,  and  on  the  2nd  March  1869  filed 
responsive  allegations,  which  in  effect  alleged 
that  on  the  16th  June  1868  the  Hibernian,  wmch 
was  a  mail  steamship  of  1391  tons  burden,  tradins 
between  Montreal  and  Liverpool,  left  the  port  <» 
Montreal  on  her  outward  voyage  bound  for  Inver- 
pool;  that  "according  to  law  she  left  Montreal 
under  the  charge  of  a  duly  licensed  branch  pilot 
for  the  river  St.  Lawrence,  between  (Quebec  and 
Montreal  (one  Adolphe  Lis^),  whose  duty  it  was 
to  pilot  her  to  Quebec; "  that  "all  orders  Kd  this 
pilot  were  instantly  obeyed  by  the  people  of  the 
Hibernian,**  and  that  the  collision  occurred 
through  the  Canada  and  the  boats  in  tow  keeping 
too  much  to  the  south  side  of  the  channel,  ana  by 
the  negligence  of  the  persons  on  board  the  Canada 
and  the  barges  in  tow. 

The  promoters  filed,  on  the  4th  March  1869,  a 
rejoinder,  which  alleged — 

1.  That  if ,  on  the  said  16th  June  Ust,  the  said 
steamship,  the  Hibernian,  left  the  port  of  Mont- 
real under  the  charge  of  a  dnbr  lioensed  pilot  for  the 
river  St.  Lawrence,  between  Qnebeo  and  Montreal  (as  the 
respondents  allege),  one  Adolphe  Lit^.  whose  duty  it 
was  to  pilot  her  to  Qaebec,  the  said  pilot  was  and  had 
been  emplojed  by  the  respondents  for  many  years,  and 
speoiaUv  dnring  the  summer  of  1868,  as  the  nilot  of 
the  said  steamship  Hibernian,  and  that  on  tne  said 
occasion  the  taid  pilot  was  the  special  choice  and  selec* 
tion  of  the  said  respondents. 

2.  That  by  law  the  said  respondents  were  not  bonnd  to 
take  the  saidAdolphelis^  to  pilot  the  said  steamship  from 

(a)  As  to  the  jurisdiction  and  powers  of  Vice* Admiralty 
Courts,  see  Notes  anU  pp.  477, 481. 


Montreal  to  Qnehec,bntthat  they  aie,  and  were  at  thafasie 
of  the  collision,  aUowed  to  choose  from  amongst  the  duly 
licensed  branch  pilots  their  own  pilots,  to  be  exdosiTely 
employed  by  them  in  piloting  the  steamships  forming  the 
Montreal  Ocean  Steamship  Line,  belonfpng  to  the  said 
respondents,  of  which  the  said  Hibemtan  is  one ;  and 
that  the  pilots  em^oyed  by  the  said  respondents  are 
their  own  serrants  and  employ^,  and  the  respondents 
are  responsible  for  their  acts. 

8.  That  the  accident  and  collision  on  the  16Ui  Jnne 
last,  in  question  in  this  case,  did  not  oooor,  nor  do  tlM 
respondents  allege  it  to  have  occurred  through  the  negli- 
gence or  want  of  skill  of  the  said  lioensed  puot,  but  was 
owing  to  the  negligence  and  want  of  skill  and  fauH 
exciueiTely  of  the  said  respondents. 

6.  That  the  said  aoddent  and  collision  was  not  the 
fault  of  the  pilot  alone. 

On  the  same  day  the  respondents  filed  a  8iu> 
rejoinder  alleging — 

2.  That  as  owners  of  the  Hibernian  they  were  by  law 
compelled,  on  the  occasion  in  question  in  this  cause,  to 
engage  a  braacAi  pilot  between  Montreal  and  Quebec  to 
pilot  the  vessel  from  the  former  to  the  latter  port,  and 
that  Ado^he  Liste,  who  actually  piloted  the  ship,  was  a 
duly  licensed  branch  pikit. 

8.  Thatthe  collision  in  question  was  entirely  owing  to 
want  of  care  and  unskilfulness  on  the  part  of  the  Canada 
and  her  tow. 

The  pleadings  were  thereupon  concluded,  and 
evidence  was  prodaced  by  both  parties,  a  great 
portion  of  which  is  immaverial  to  the  present 
appeal,  the  sole  question  raised  by  the  appeal 
being,  whether  the  owners  of  the  Hu)emian  were 
responsible  for  damage  done  by  the  fault  of  the 
pilot. 

The  facts  proved  with  respect  to  the  employ- 
ment by  the  respondents  of  the  pilot  are  as 
follows :  The  pilot,  Adolphe  Lis^  who  was  ad- 
mitted by  the  appellant  to  be  a  duly  lioensed 
branch  pilot  between  Quebec  and  Montreal,  had 
been  in  the  employment  of  the  respondents  since 
the  year  1860,  ana  took  his  turn  with  two  other 
branch  pilots,  who  were  also  in  the  respondents' 
employ,  in  piloting  the  mail  steamers  belonging 
to  the  Montreal  Ocean  Steamship  Company,  H 
which  the  respondents  are  owners,  and  of  which 
the  Hibemia/n  is  one,  between  Montreal  and 
Quebec.  The  pilots  so  engaged  were  free  from 
the  duty  imposed  on  oiher  pilots  for  the  part  of 
the  Stljawrence  between  Montreal  and  Quebec, 
of  piloting  any  vessels  whose  owners  engaged  them 
with  the  consent  of  the  master,  deputy  master,  or 
registrar  of  the  Montreal  Trinity  House,  but  being 
duly  qualified  branch  pilots,  they  ocoasicmally 
piloted  other  vessels  when  not  employed  in  pilot- 
ing the  mail  steamers.  For  piloting  the  mail 
steamers  these  pilots  received  only  the  ordinary 
tariff  rates ;  but  as  these  steamers  were  of  very 
large  tonnage,  and  consequently  of  considerable 
draught  of  water,  and  they  were  paid  in  propor- 
tion to  the  draught,  their  employment  was  more 
lucrative  than  that  of  the  other  pilots.  They 
were  selected  from  among  the  other  pilots  tor 
their  superior  skill. 

By  a  Canadian  statute  (12  Vict.  o.  117),  entitled, 
"An  Act  to  Bepeal  a  certain  Act  and  Ordinance 
therein  mentioned,  relating  to  the  Trinitv  House 
at  Montreal,  and  to  Amend  and  Consolidate  the 
Provisions  thereof,"  the  master,  deputy  master, 
and  wardens  of  that  Trinity  House  were  em- 
powered (sect  5)  to  make  bye  laws  for  certain 
purposes,  and  amongst  others,  "for  the  govmn- 
ment  and  regulation  of  pilots  for  and  above  the 
harbour  of  Quebec,  and  the  same  to  revoke,  alter, 
and  amend,dK).,"  and  to  enfbroe  the  execution  of 
the  bye  laws  so  made,  provided  that  such  bye  laws 
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were  sanotioned  and  oonfirmed  by  the  €k>Ternor* 
G^eneral  of  the  Frovinoe  in  Coonoil.  By  seot.  14 
of  the  above  Act,  no  person  can  be  appointed  as 
a  pilot  for  and  above  the  harbour  of  Qnebec 
until  dnly  examined  and  oertifioated,  as  therein 
provided.  By  a  bye  law  made  nnder  the  provi- 
sions of  the  Act,  on  the  18th  Maroh,  1869,  and 
afterwards  approved  by  the  Gk>vemor-General  in 
Connoil,  it  was  ordained  that  it  should  be  lawful 
to  the  master,  deputy  master,  and  wardens  of  the 
Trinity  House  of  Montreal  to  appoint  by  branoh 
or  warrant  fit  and  proper  persons  to  be  branoh 
pilots  for  and  above  the  harbour  of  Quebec,  pro- 
vided that  such  persons  had  been  duly  examined 
and  certificated  under  the  14th  section. 

Sect.  18  of  the  same  Act  provided  for  the 
annual  publioaiion  by  the  registrar  of  the  Trinity 
House  of  a  list  of  the  branch  pilots  for  and  above 
Quebec,  and  the  number  of  pilots  in  the  list  for 
the  year  in  which  the  collision  happened  was 
twenty-seven,  among  them  being  Adolphe  Lis^, 
the  pilot  in  question.  By  the  23rd  section  of  the 
same  Act,  and  l^  another  Canadian  statute  (20 
Yict.  c.  127,  8. 1),  the  Trinity  House  of  Montreal 
are  impowered  to  make  a  bye  law  establishing  a 
tariff  of  rates  to  be  paid  for  the  pilotage  of 
vessels  between  Quebec  and  Montreal,  up- 
wards and  downwards,  and  penalties  are  im- 
posed upon  any  person  demanding,  receiving, 
paying,  or  offering  hiffher  rates  of  pilotage.  Su(m 
a  bye  law  was  made  oy  the  Trinity  House,  and 
approved  by  the  Gk>vemor-Greneral  in  Council  on 
the  5th  May  1866,  and  it  was  there  provided  that 
the  tariff  for  sea-going  steamers  between  Montreal 
and  Quebec  should  be  2dols.  50c.  for  each  foot  of 
draught  of  water.  By  sect.  24  of  the  same  (the 
former)  Act,  a  fund  Known  by  the  name  of  ithe 
«*  Montreal  Decayed  Pilots'  Fund,"  which  has  for 
its  object  to  assist  pilots,  and  the  widows  and 
children  of  pilots  who  havefidlen  into  distress,  and 
which  had  been  placed  under  the  control  of  the 
Trinity  House  by  a  former  Act  (2  Vict.  c.  19,  s.  20), 
was  continued  in  their  hands. 

By  a  Canadian  statute  (27  &  28  Vict  o.  13), 
entitled,  "  An  Act  to  amend  the  Law  respecting 
the  Navigation  of  Canadian  Waters,"  it  is  enacted : 

Sect  14: 

No  owner  or  master  of  any  ship  shall  be  answerable 
to  any  uenon  whatever  for  any  lose  or  damage  oooanoned 
bv  the  xaaH  or  inoapadi^  of  any  qualified  j^lot  actinff  in 
eham  of  suoh  ship  withm  any  plaoe  where  the  empr<^- 
ment  of  such  pilot  is  compulsory  by  law. 

By  another  Canadian  statute  (27  &2S  Vict  c.  58), 
entitled,  '*  An  Act  to  amend  the  Act  passed  in  the 
twelfth  year  of  Her  Majesty's  reign,  relating  to 
the  Trinity  House  at  Montreal,  after  recitiuff 
that  doubts  had  arisen  as  to  the  construction  of 
that  Act  (12  Yict.  c.  117),  it  is  enacted  : 

Seot.2: 

The  registrar  ci  the  said  Trini^  House  of  Montreal 
•hall  reoora  in  a  register,  to  be  kept  by  him  for  that 
purpose,  the  name  uid  rendence  in  Montreal  of  all  such 
oranoh  pilots  as  shall  report  themselves,  from  amongst 
whom  it  shall  be  competent  for  all  shipmasters  and  others 
requiring  branoh  pilots  to  select  such  pilot  or  pilots  as 
they  may  think  fit,  other  than  those  actually  engaged  to 
pUot  the  ocean  mail  steamers,  or  any  of  them,  and  to 
mdioate  to  the  said  registrar  the  name  or  names  of  snoh 
pilot  or  pilots  as  they  may  select ;  and  on  snch  selection 
being  approved  b/  the  master,  deputy  master,  or  registrar 
of  the  laid  Trinity  House  of  Montreal,  it  nhall  bethe 
duty  of  the  said  registrar  inmiediately  to  record  such 
seleotion  sad  approval  in  a  register  to  be  kept  by  him 
•ibr  that  purpose,  and  thereupon  and  not  otherwise,  snch , 


pilot  ov  pilots  shall  be  held  and  considered  to  all  intents 
and  purposes  as  engaged. 

Sect.  3: 

When  so  engaged,  erery  branoh  pilot  who  shall  refuse, 
decline,  or  negleot  to  take  charge  of  any  ship,  steamer,  or 
other  Tessel  lor  which  he  shall  have  been  so  selected  as 
aforesaid,  upon  beinff  required  so  to  do  by  the  master, 
or  any  officer  belonging  to  such  ship,  steamer,  or  vessel, 
or  by  any  officer  of  the  said  Trini^  House  of  Montreal, 
unless  (in  anv  of  the  esses  in  the  said  Act  mentioned)  it 
shall  be  unsue,  Ac.,  .  •  .  shall  forfeit  for  each  such 
offence  any  sum  not  exceeding  ten  pounds  currency,  and 
shall  be  liable  to  de  dismissedf  from  being  a  branch  pilot, 
or  suspended  from  acting  as  sudhat  the  disoretion  ot  the 
mastsr,  deputy  master,  and  wardens  of  the  said  Trinity 
House  of  Montreal,  or  any  of  them. 

Sect.  10  : 

The  master  or  person  in  charge  of  such  vessel  over 
125  tons,  leaving  the  port  of  Montreal  for  a  port  out  of 
this  province,  shall  take  on  board  a  branch  pilot  for  and 
above  the  harbour  of  Quebec,  to  conduct  such  vessel, 
under  a  penalty  equal  in  amount  to  the  pilotage  of  such 
vessel,  which  penalty  shall  go  to  the  Decayed  Pilots'  Fund. 

By  a  Oanadian  statute  (12  Yict  o.  14),  entitled 
"  An  Act  to  consolidate  the  Laws  relating  to  the 
Powers  and  Duties  of  the  Trinity  House  of  Quebec, 
and  for  other  purposes,"  powers  are  nyen  to  that 
Trinity  House  to  make  bye  laws  for  the  regulation 
and  government  of  pilots  for  the  port  of  Quebec, 
which  is  there  defined  (sect.  11)  tobe  all  that  part 
of  the  St.  Lawrence  between  the  basin  of  Portneuf 
and  the  Gulf  of  St.  Lawrence,  and  that  part  of  the 
Ghilf  which  is  in  the  proyince,  and  all  rivers,  &0.9 
where  the  tide  flows  in  that  part  (the  harbour  of 
Quebec  being  (sect.  12)  that  part  of  the  river  St. 
lAwrence  between  St.  Patrick's  Hole,  inclusively, 
to  the  Cap  Bouge  Biver,  inclusively,  and  that 
part  of  the  rivers  Montmorency,  St.  Gharlea 
Etchemin,  Ohaudi^re,  Gap  Bouge,  and  others, 
where  the  tide  ebbs  and  flows);  to  license  pilots 
(sect.  15) ;  and  (sect.  58)  vessels  going  outwards 
to  sea  from  the  port  are  oompeUed  to  take  a 
pilot  under  a  penalty  of  the  pilotage  amount, 
which  is  to  go  to  the  Decaved  Pilots'  Fund; 
and  (sects.  54  and  55)  inward  bound  vessels  must 
hoist  a  signal  for  a  pilot,  and  must  wait  for 
a  pilot  boat  if  there  is  one  within  a  reasonable 
distance ;  must  take  on  board  a  pilot,  and  give  him 
charge  of  the  ship,  without  power  of  selection, 
under  a  penalty  over  and  above  the  pilotage, 
which  does  not  go  to  the  Decayed  Pilots'  Fund. 

The  cause  was  heard  before  the  Hon.  Henry 
Black,  G.B.,  the  Jud^  of  the  Vice-Admiralty 
Gourt,  assisted  bv  nautical  assessors,  on  22nd  Nov. 
1872 ;  and  on  2nd  Dea  1870  the  judge  pronounced 
against  the  damage  proceeded  for,  on  the  ground 
that  the  Hibernian  was  at  the  time  of  the  collision 
under  the  charge  of  a  duly  licensed  pilot.  The 
judgment  of  the  learned  judge  (after  setting  out 
the  facts),  and  the  questions  put  to  the  nautical 
assessors,  and  their  answers  (tnose  which  are  ma- 
terial to  the  present  appeal)  are  as  follows : 

'*  Each  of  the  parties  charges  the  other  with 
negliffenoe  and  with  want  of  proper  skill  and  care ; 
and  the  owners  of  the  Hibernian  further  allege 
that,  even  if  there  had  been  any  fault  on  the  part  of 
that  vessel,  which  they  deny,  yet  that  they  would 
not  be  liable,  inasmuch  as  she  was  in  churge  of  a 
duly  licensed  branch  pilot  for  and  above  the  bar- , 
hour  of  Quebec  as  by  law  required,  and  whose 
orders  were  exactly  obeyed  and  carried  out  by  her 
officers  and  crew,  who  were  sufficiently  numerous 
and  in  every  respect  well  qualified,  the  ship  beinff 
in  perfect  order  and  thoroughly  sound  and 
equipped..    In  answer  to  this«  the  opposite  par- 
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ties  say,  tHat  the  Montreal  Ooean  Steamship  Com- 
paoy,  owDers  of  the  Hibernian,  were  not  at  the 
time  of  the  accident  under  any  legal  obligation  to 
take  the  pilot,  Adolphe  Lisee,  to  oondnct  their 
y«)8Be],  but  were  by  law  allowed  to  choose  from 
among  the  duly-licensed  branch  pilots  Uieirown 
pilots,  to  be  exdasiyely  employed  fay  them  in 
piloting  the  ships  of  the  company,  and  that  the 
pilots  so  employed  by  them  are  their  servants, 
for  whose  acts  thev  are  responsible.  The  owners 
of  the  Hibernian  deny  the  validity  of  their  plea; 
at  the  same  time  that  thev  Mem  that  there  was 
no  fanlt  on  the  part  of  the  said  Adolphe  Lis^, 
and  that  the  sole  responsibility  for  the  accident 
rests  with  the  opposite  parties,  who  might  have 
avoided  all  risk  of  collision  by  proper  care  and 
mrecaution,  and  more  especially  by  stopping  below 
Baffle  Island  when  they  first  saw  the  Hioemian, 
or  by  keeping  farthw  to  the  north  or  starbourd 
side  of  the  channel,  or  by  passing  on  the  other 
side  of  Eagle  Island,  any  of  whidi  coarses,  they 
say,  could  easily  have  been  taken. 

"  The  liability  or  non-liability  of  the  owners  of 
the  Hibernian  for  any  iaolt  on  the  part  of  Adolphe 
Lis^  nnder  the  circnmstancesof  the  present  case, 
is  a  purely  legal  qaestion  for  the  coort  to  deter- 
mine, and  it  might  have  been  determined  at  an 
earlier  stage  of  the  proceedings  if  the  admission  of 
the  pleading  by  which  the  Question  is  raised  had 
been  objected  ta  It  is  right  that  T  should  dis- 
pose of  it  in  the  first  instance.  The  rule  has 
always  been  that  if  it  be  compulsory  on  the  vessel 
to  take  a  pilot,  and,  d  fortiori,  if  this  obligatk>n 
be  enforced  by  a  penalty,  then  neither  .the  owner 
nor  the  master  will  be  hable  for  injury  occasioned 
by  the  timlt  or  incapacity  of  the  pilot,  and  tfads 
rule  is  and  was  at  the  time  of  the  collision  part  of 
the  statute  law  upon  the  subject.  The  question 
then  is,  whether  tnis  rule  is  affected  by  the  ftMOt 
of  the  pilot's  having  been  selected  by  Uie  owners 
of  a  vessel  and  constantly  or  frequently  employed 
by  them  in  piloting  their  vessels,  and  whether  lie 
may  be  on  this  account  considered  rather  as  a 
servant  voluntarily  engaged  bv  them,  than  as  an 
ordinary  pilot  taken  uimer  the  compulsory  pro* 
visions  of  the  law. 

"The  question  has,  fortunately  for  us,  arisen  in 
England,  and  has  been  decided  by  the  High  Ckmrt 
of  Admiralty  in  the  case  of  The  Batcmer  (2  W. 
Bob.  407).  In  that  case  it  was  held  that  the  ex- 
emption 6rom  liability  under  the  Pilot  Act  was  not 
taken  awav  from  the  owner  of  the  damaging 
vessel  by  the  constant  employment  of  the  same 
pilot  to  pilot  their  vessel  up  and  down  the  river 
Thames  for  a  period  of  fifteen  years.  Dr.  Lushing- 
ton  in  pronouncing  judgment  said,  that  the  con- 
trary position  womd  be  nighly  detrimentid  to  the 
interests  of  navigation,  and  he  considered  it  highly 
advantageous  not  onlv  to  the  owners  of  veeseb 
but  to  tne  public  at  mrge,  that  the  same  pilot 
should  be  constantly  employed  cm  board  a  vessel, 
inasmuch  as  he  becomes  therebv  well  acquainted 
with  the  master  and  crew,  and  is  consequenUy 
more  likely  to  conduct  the  vessel  amicably  and 
properly.  I  not  (mly  feel  bound  by  this  decision 
as  a  precedent,  but  I  agree  perfectly  in  the  opinion 
expressed  in  it.  I  may  funher  remark  that  the 
Act  of  1864  (27  &  28  Vict.  c.  59)  relating  to  the 
Trinity  House  of  Mcmtreal  expressly  recognises 
the  right  of  shipmasters  and  others  requiring 
brandi  pilots  to  select  such  of  them  as  they  may 
think  fii  other  tbtn  those  engaged  to  pilot  the 


ocean  mail  steamers,  or  any  of  them.  The  master 
is  bound  to  take  a  qualified  pilot  under  a  penal^, 
though  he  may  select  from  such  as  are  so  qualified ; 
the  case  would  be  different  if  it  were  optional  with 
him  to  take  or  not  to  take  a  branch  plbt  at  his 
pleasure. 

"  The  question  whether  the  accident  was  or  was 
not  occasioned  solely  and  exclusively  by  the  fiuilt 
of  the  pilot,  as  well  as  the  other  questions  of  fact 
in  the  case,  are  of  a  purely  nautical  and  technical 
character.  The  case  is  either  one  in  which  there 
is  plainly  no  fault  on  either  side,  or  in  which  there 
must  have  been  fanlt  which  cannot  be  specifically 
ascertained  and  assigned,  or  in  which  the  fenlt  not 
only  exists  butcanbeasoertained;  and  this  last  head 
is  subdivided  into  the  oases  in  which  both  parties 
are  to  blame,  and  those  in  which  the  purty  in- 
flicting the  injury,  or  the  suffering  party,  is  alone 
in  fault.  These  questions  must  be  oetearmined  by 
reference  to  the  rules  of  navigation  and  seaman- 
ship as  applied  to  the  facts  discuosed  in  the  evidence 
in  the  cause.  The  questions  submitted  to  the 
gentkmen  by  whom  the  ooort  will  be  assisted  will 
therefore  be  the  following : — 

'^1.  Whethertheacoidentarosefromnnavoidable 
drcnmstanoes,  without  fault  being  attributable  to 
any  of  the  vessels  or  thmr  people,  or  prooeeded 
from  the  fanlt  of  any  of  the  vessels  or  their 
people ;  and  if  80»  then  from  the  fanlt  of  which  d 
them? 

"4.1f  there  was  any  fimlt  on  the  part  of  the 
HibemicMt  was  it  attributable  solely  and  exdu- 
sively  to  the  pilot  Lis^,  or  did  it  arise  from  any 
neglect  or  want  of  skill  on  the  part  of  her  officers 
or  crew  P 

"  8.  Did  the  coUision  arise  from  any  other  fanlt  of 
the  Oanada,  the  barges,  or  their  people,  or  any 
error  on  their  part,  by  reason  whereof  uiey  are  not 
free  from  blame  P 

**  Upon  these  points  the  nautical  assessors,  who 
have  fully  considered  the  evidence  and  the  fisots, 
are  of  opinion  as  follows :  First,  that  the  collision 
did  not  arise  from  unavoidable  oiroumstanoes;  it 
appears  to  us  that  the  barges  were  sunk  without 
any  foult  or  defect  attributable  to  them  or  their 
crews,  or  to  the  Canada,  by  which  they  were  towed, 
and  the  blame  rests  with  the  Hiberniam  alone; 
fourthly,  that  the  collision  did  not  arise  frtmi  any 
fault  d:  the  officers  or  crew  of  the  Hibemian,  but 
solely  and  exclusively  from  that  of  her  pilot; 
eighthly,  the  Oonoda,  ner  tows  and  their  orews  are 
not  to  blame  for  the  collision,  as  it  is  known  that  a 
tug  steamer  with  so  many  vessels  in  tow  oannot 
alter  course  readily.  The  Hibemiain,  having  seen 
her  so  far  o£^  ought  to  have  known  this,  andtaken 
proper  precautions  in  time  to  prevent  collision. 

**  Oaptain  Armstrong  and  Oaptain  Ashe  exempt 
the  master  and  crew  of  the  Hibemitm  from  blarney 
and  attribute  the  fault  which  ^ve  occasion  to  the 
damage  to  the  pilot.  Oononmng  in  this  opinion, 
I  must  dismiss  the  owners  of  the  Hibernians  from 
this  suit,  solely  upon  the  ground  that  the  master 
was  bound  to  take  a  pilot  on  board  and  place  him 
in  charge  in  conformity  with  the  requirements  of 
the  law,  and  the  cdiision  having  becm  oooasioned 
entirely  by  the  fault  of  that  pilot,  the  owners  are 
entitled  to  exemption  fi*om  liability." 

From  this  decree  the  appellants  asserted  an 
appeal;  having  failed  to  present  a  petition  of 
appeal  within  six  months,  tney  filed  a  petition  in 
the  registry  of  the  Privy  Oonncil  for  leave  to 
appeal,  and  on  Feb.  5»  1872,  leave  was  given  to 
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promoote  the  appeal.    Their  naaons  for  reversing 
the  judgment  are  as  follow : 

1.  Beosose  the  Yice- Admiralty  Ooort  of  Canada 
shoald  administer  the  law  of  the  Hiffh  Coort  of 
Admiralty  of  Engliuid,  and  not  Canadian  law,  and 
the  rights  of  suitors  in  shat  oourt  cannot  be  taken 
away,  or  afEeoted,  by  a  Canadian  statute. 

2.  Because  the  provisions  of  the  Canadian 
statute  27  &  28  Yict.  o.  13,  s.  14,  exempting  the 
owners  of  vessels  from  liability  for  the  acts  of 
pilots  oompolsorily  taken,  if  applicable  at  all,  apply 
only  to  oases  in  which  the  particular  pilot  was 
necessarily  taken  on  board  under  the  provisions  of 
the  law,  and  not  where  the  pilot  is  selected  by  the 
owner  of  the  vessel. 

3.  Because  by  the  law  of  nations  a  vessel  wrong- 
talij  doing  damage  to  property  on  the  high  seas 
is  hable  to  be  detained  until  the  damage  has  been 
made  good,  and  no  soffioient  grounds  have  been 
shown  for  exempting  the  Hibernian  from  this 
liability  in  the  present  case. 

Sir  /•  KaralaJce,  Q.C,,  and  Bompaa,  for  the  ap- 
pellants.—First,  the  Canadian  statutes  do  not 
impose   compulsory  pilotage  upon  vessels  navi- 

rng  above  Quebec.  The  27  &  28  Vict.  c.  58,  s. 
,  provides  for  the  employment  of  pilots,  but 
does  not  expressly  make  them  compulsory ;  it  re- 
quires the  payment  of  a  sum  of  money  equal  to  the 
pilotage  in  case  of  the  non-employment  of  a  pilot, 
for  the  benefit  of  the  Deoayikl  Pilots'  Fund.  Such 
a  provision  does  not  amount  to  compulsion,  it  gives 
masters  the  option  whether  thev  will  take  a  pilot 
or  piw  a  fine.  The  Liverpool  Pilot  Act  (37  G^.  3, 
a  78),  8.  37  provided  that  any  master  of  a  ship 
proceeding  to  sea  from  that  port,  and  refusing  to 
employ  a  pilot,  should  **  pay  or  cause  to  be  paid  to 
the  pilot  who  first,  or  who  only,  shall  offer  his 
services  as  aforesaid,  and  shall  l>e  so  refused,  the 
full  pilotage,"  &c.,  and  it  was  held  that  this  imposed 
no  penalty,  and  therefore  no  obligation  to  ta^e  a 
pilot  on  board  whilst  proceeding  to  ste,  as  the 
consequence  of  refusiuff  was  only  a  liability  to  pay 
the  same  wages  as  if  a  pilot  had  been  taken : 
iAUomey-Oeneral  v.  Oaae^  3  Price  302,  318,  321.) 
An  Act  of  Assembly  of  Pennsylvania  (the  29th 
March  1803),  enutled,  "  An  Act  to  establish  a 
Board  of  Wardens  for  the  Port  of  Philadelphia, 
and  for  the  Begulation  of  Pilots  and  Pilotage," 
Ac.,  provided  (sect.  29)  that  certain  vessels  '<  shall 
be  obliged  to  take  a  pilot ;  .  .  .  and  if  the  master 
of  any  ship  or  vessal  shall  refuse  or  neglect  to 
take  a  pilot,  the  master,  owner,  or  consignee  shall 
forfeit  and  pay  to  the  wardens  aforesaid  a  sum 
equal  to  half  pilota^  of  such  ship  or  vessel  to  the 
use  of  the  society  for  the  Belief  of  Distressed  or 
Decayed  Pilots,  their  Widows  and  Children,"  Ac. ; 
and  it  was  held  that  this  did  not  compel  owners  to 
employ  a  pilot,  but  permitted  them,  if  they  pleased, 
to  compound  by  paying  half  pilotage  for  the  rdief 
of  decayed  pilots  ;  that  it  was  an  inducement,  not 
a  compulsion,  to  employ  pilots ;  that  pilots  were 
provided  for  the  benefit  of  the  shipowners,  and 
that  the  assessment  of  such  a  tax  upon  them  did 
not  create  compulsion  merely  because  it  is  called  a 
penalty: 

Flanigen  v.  The  WathimgUm  Imurancs  Company,  7 

Bttr's  (PennBylvania)  Bep.  806. 812,  814 ; 
Bmn  V.  Dandldeon,  4  Dauks'  (Penn^ylvanift)  B«p. 

Sfmih  V.  The  OreoU,  and  The  Sampeon,  8  WsUaoe, 
)im.  (U.S.  GfarauH  Ct,  8td  Cizeiiit)  B«p.  465. 

To  make  pilotage  oompnlsory  there  must  be  a' 


penalty  over  and  above  the  pilotage  amount,  as 
there  is  in  the  Canadian  statute  relating  to  pilotage 
below  Quebec  (12  Yict.  c.  114,  ss.  5£  55):  (I%0 
Lottte,  11  Lower  Canada  Bep.  342.)  The  American 
authorities  are  in  conflict  with  the  case  of  The 
Maria  (1  W.  Rob.  95)  as  to  what  amounts  to  oom- 
pulsion;  but  that  case,  even  if  rightly  decided,  turns 
upon  a  statute  (41  Qea  4,  c.  86,  s.  (5)  by  which  ships 
"ahaU  and  ihey  are  hereby  obUged  and  required  to 
receive,  take  on  board,  and  employ  in  piloting,  Ao., 
such  pilots,"  or  pay  the  full  puotage  to  the  pilots ; 
whereas  the  Canadian  Act  only  says  *'  ahaU  take 
on  board,"  or  pay  a  penalty  to  a  charity :  this  can- 
not be  called  compulsion.  The  BcUavier  (2  W.  Bob. 
407)  was  decided  under  the  Qeneral  Pilot  Act 
(6  Geo.  4,  a  125),  which  clearly  and  positively  ren- 
dered pilotage  compulsory  under  the  circum- 
stances. Where  a  person  is  in  the  same  position 
if  he  takes  a  pilot  or  not,  there  is  no  obligation  im- 
posed upon  him ;  his  taking  a  pilot  is  a  vduntary 
act. 

Secondly,  eyen  if  pilotage  should  be  held  to  be 
compulsory  above  Quebec,  still  that  in  itself  does 
not  exempt  the  owner  from  liability,  apart  from 
express  statutory  provision.  In  no  iBnglish  case, 
except  The  Maria  (ubi,  aup,),  has  it  been  expressly 
deoiaed  that,  on  general  principles,  apart  from  a 
statutory  provision,  a  shipowner  is  exempt  from 
liability  for  the  acts  of  a  pilot  taken  under  com- 

C*  ion,  and  in  that  case  it  was  unnecessary  to 
the  decision  on  the  ground  that  there  was  no 
relation  of  master  and  servant,  as  the  General 
Pilot  Act  expressly  exempted  owners  for  the  acts 
of  pilots  taken  under  the  Act :  (6  G^.  4,  c.  125, 
s.  55.)  In  all  other  English  cases  there  has  been 
an  express  statutory  exemption.  In  America  it 
has  been  held  that  where  a  statute  compels  pilot- 
age, but  does  not  expressly  exempt  from  liability, 
the  owners  are  liable  for  the  neslect  of  the  pilot, 
as  his  services  are  rendered  for  the  benefit  of 
the  owners,  and  his  being  appointed  by  law 
cannot  destroy  the  maritime  lien  whidn  ac- 
crues to  the  owners  of  the  vessel  injured 
by  the  nefflijgent  act  of  the  pilot :   {The  dhina, 

7  Wallace  U.  S.  Sup.  Ct.  Bep.  54).  That  case 
reviews  all  the  English  decisions  and  dissents 
from  them,  pointing  out  that  Lord  Stowell  in  The 
Neptune  the  Second  (1  Dodson  467)  held  that  the 
true  rule,  apart  from  statute,  was  that  the  owners 
were  liable  for  the  act  of  the  pilot  although  com- 
pulsory. It  has  also  been  hela  that  a  pilot  is  the 
agent  of  the  shipowner  as  much  as  any  oUier  per- 
son placed  in  oharfle  of  a  ship,  and  that  the  ship- 
owner If  therefore  liable  for  injuries  caused  by  his 
ship  when  a  pilot,  who  is  appointed  by  the  state, 
has  the  sole  control,  is  on  board :  ( Yatea  v.  Broum, 

8  Pickering  (25  Massachusetts),  Bep.  28).  More- 
over, the  English  Pilot  Acts  did  not  require  pilotage 
to  be  compulsory  as  a  condition  precedent  to  giving 
exemption  from  liability  for  the  acts  of  the  pilots ; 
so  long  as  the  statute  gave  exemption  it  did  not 
signify  how  the  pilot  was  taken  on  board.  Even 
where  a  pilot's  auty  had  ended  and  his  services 
were  no  longer  oompulsorv,the  ship  was  held  exempt 
from  the  consequences  of  his  acts : 

The  Famat  2  W.  Bob.  184  • 
T^  ChriHiana,  7  Moo.  P.C.C.  160 ; 
The  SteUin,  Bro.  A  Lath.  199 :  6  L.  T.  Bep.  N.  S. 
618;  1  Mar.  IawCsb.  O.  S.  229. 

It  is  submitted  that  Admiralty  Courts  are  not 
bound  by  the  rules  of  common  law  as  to  master 
and  servant,  and  that  the  liens  enforced  in  those 
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coorts  oannot  be  set  aside  by  anj^thiog  less  than 
ezprees  statutory  enactment  binding  upon  an 
Admiralty  Oourt. 

Thirdly,  there  is  no  express  statutory  ex- 
emption bindinff  upon  the  Yioe-Admiralty  Uonrt, 
becaase  the  27  &  28  Yict.  a  13  is  an  Aot 
of  the  Colonial  Lesislatare,  and  althongh  it 
may  bind  Canadian  local  and  municipal  courts, 
it  cannot  bind  the  Yice-Admiralty  Oourt,  which 
holds  its  power  by  virtue  of  a  commissien  issued 
out  of  the  High  Court  of  Admiralty  of  England. 
A  Yice-Admiralty  Court  is  bound  to  administer 
the  same  law  as  the  High  Court.  [Sir  B.  Philli- 
H0BS.--The  common  law  of  the  two  courts,  so  to 
speak,  is  the  same;  but  can  you  sa^  that,  this 

auestion  being  governed  by  a  Canadian  statute, 
tie  Court  of  Yice-Admiralty  of  Lower  Canada  is 
not  bound  by  that  statute  r]  All  British  Admi- 
ralty Courts  administer  the  same  system  ot  law, 
and  it  is  immaterial  whether  this  suit  is  instituted 
in  the  High  Court  of  Admiralty  or  a  Yice-Admi- 
ralty Court.  Either  court  is  affected  by  a  local 
law  precisely  in  the  same  way.  The  High  Court 
of  Admiralty  will  not  take  cognizance  of  colonial 
Acts  without  any  proof  (TAe  Peerless,  Lush  30, 103), 
l>ut  treats  them  rather  as  foreign  laws  that 
must  be  given  in  evidence,  although  perhaps  not 
requiring  the  same  strict  proof  as  required  by 
other  courts.  Where  a  foreiim  statute  provides 
that  pilotage  shall  be  compulsory,  but  that  such 
pilotage  shall  not  exempt  from  liability  for  the 
acts  of  the  pilot,  this  court  or  the  Admiralty  Court 
holds  that  although  it  must  take  into  consideration 
the  first  part  of  the  statute  making  the  pilotage 
compulsory,  it  cannot  hold  that  the  second  part,  as 
to  exemption,  can  be  carried  into  effect  in  a  suit  in 
a  British  court,  as  it  is  against  the  rule  of  English 
law:  {The  EaUey,  L.  Bep,  2  P.  C.  193;  18  L  T. 
Bep.  N.  S.  879;  3  Mar.  lam  Cas.,  0.  S.,  131).  The 
same  rule  should  be  applied  to  a  Canadian  statute. 
The  Admiralty  Court  would  examine  the  statute 
to  see  if  there  was  compulsion,  but  would  not  hold 
that  it  was  bound  by  the  statute  as  to  the  eiSect  of 
such  compulsion.  [Sir  B.  Phillimoss.— But  the 
court  would  be  bound  to  take  notice  of  the  statute.] 
But  not  of  the  whole  of  it.  The  Canadian  law  is  to 
be  disregarded  in  so  far  as  it  conflicts  with  the 
rule  of  maritime  law,  that  alien  exists  upon  a  ship 
for  damage  done  by  that  ship.  The  High  Court  of 
Admiralty  and,  werefore,  the  Yice-Admiralty 
Courts,  may  be  obUged  to  administer  British 
statute  law,  but  the  H^h  Court  is  not  subject  to 
the  jurisdiction  of  Colonial  Legislatures,  and  laws 
there  made  cannot  bind  the  High  Court,  and  there- 
fore cannot  bind  the  Yice-Admiralty  Courts.  [Sir 
Baanes  PEACocK.—Can  their  Lordsmpe advise  Her 
Majesty  to  refuse  to  give  effect  to  a  statute  to 
which  she  has  given  her  consent  PI  The  Yice- 
Admiralty  Jnd^  in  Canada  holds  nis  court  not 
because  he  is  in  Canada  and  depends  upon  the 
Canadian  Legislature  for  his  jurisdiction,  but 
because  he  hiw  by  the  very  nature  of  his  appoint- 
ment jurisdiction  over  all  matters  arising;  on 
the  high  seas  and  other  places  within  Admiralty 
jurisdiction,  and  administer  the  same  law  in  his 
court  which  is  administered  in  the  High  Court  of 
Admiralty.  The  Yice-Admiralty  Court  is  not  a 
Canadian  court.  [Sir  B.  Phillimoke.— Coald  you 
not,  in  answer  to  an  action  in  the  High  Court,  set 
up  that  the  act  complained  of  had  Men  done  by 
the  law  of  Canada  P]  A  British  subject  suffering 
injury  abroad  at  the  lurnds  of  another  British 


subject  may  sue  in  the  Enelish  courts  for  the 
wrong,  irrespective  of  the  law  of  the  forei^^ 
country :  (Bcott  v.  Seymour,  1  H.  d;  C.  233).  But 
such  a  case  is  distinguishflkble  from  the  present 
because  here  the  act  is  unlawful  by  the  law  of 
every  state,  and  it  is  the  ordinary  consequenoes 
of  that  act  which  the  local  law  seelu  to  alter.  As- 
suming Uiat  there  was  one  statute  only,  the  ooart 
would  read  it  for  the  purpose  of  ascertaining 
whether  there  was  compulsory  pilotage  and  no 
further ;  and  where  there  is  one  general  statate 
and  another  local  statute,  the  court  will  not» 
because  one  imposes  pilota^,  take  the  other  into 
consideration  to  give  exemption.  A  foreign  or  IooaI 
law  may  be  considered  on  the  question  of  com- 
pulsion,  but»  as  to  the  consequences  of  such  com- 
palsion,  the  governing  law  must  be  the  law  ad* 
ministered  by  Courts  of  Admiralty,  which  does 
not,  as  we  suomit,  give  exemption  from  liability 
from  the  acts  of  pilots,  apart  from  express  statutory 
enactments. 

Fourthly,  tHere  was  a  selection  by  the  ownera 
or  master  of  this  particular  pilot,  and  there- 
fore, even  if  the  pilotage  was  compulsory,  there 
could  be  no  exemption,  as  the  relation  of  master 
and  servant  existed  between  the  shipowners  and 
the  pilot.  The  pilot  was  a  man  selected  by 
the  owners  without  any  compulsion  or  oblmtion 
out  of  a  considerable  number  of  pilots.  1%  pre- 
clude liabiUty  there  must  be  no  power  of  selection, 
the  limitation  of  a  defendant's  power  of  choioe 
cannot  deprive  a  plaintiff  of  his  remedy  if  there  is 
a  power  of  selection :  {McbrUn  v.  Temperley,  4  Q.  B. 
293.)  The  English  Pilot  Acts  as  a  role  require 
the  first  pilot  who  offers  to  be  taken ;  so  also  the 
Act  as  to  pilotage  below  Quebec  (12  Yict  c  114). 
In  such  cases  there  is  no  power  of  selection. 

Butt,  Q.O.  and  OUurkson,  for  the  respondents, 
were  not  called  upon. 

Our.  adv,  vuH. 

Dee,  17.— 'The  judgment  of  the  oourt  was  de* 
livered  by  Sir  B.  P^dujmobb.— This  is  an  appeal 
from  a  decree  of  the  Judge  of  the  Yice  Admiralty 
Courc  of  Lower  Canada,  in  a  cause  of  damage 
brought  by  the  owner  of  a  certain  cargo  laden  on 
board  of  two  bar^,  against  the  steamship  Htber^ 
nian.  The  collision  happened  in  the  Biver  Sfe. 
Lawrence,  between  Foiute  aux  Trembles  and 
Yarrennes,  off  Isle  h,  FAigle.  The  Hibernian  waa 
a  large  mail  steamer,  proceeding  wiUi  cargo  and 
passengers  down  the  St.  Lawrence,  on  a  voyage 
irom  Montreal  to  Liverpool :  the  barges  were  pro- 
ceeding up  the  river,  in  tow  of  a  steam  tug.  The 
Hiberr^ian  ran  into  the  barges,  and  sank  them. 
The  court  below  found  thai  the  Hibernian  waa 
alone  to  blame  for  this  collision,  and  the  jnstioe  of 
this  decision  has  not  been  controverted ;  but  the 
court  below  also  found  that  the  Hibernian  was  at 
the  time  of  the  collision  under  the  charge  of  a 
pilot,  taken  on  bo^rd  by  compulsion  of  law ;  and 
that  therefore  her  owners  were  exempt  from  the 
liability  which  the  ship  would  otherwise  have  in* 
curred.  It  is  from  this  part  of  the  decision  that 
the  appeal  has  been  prosecuted.  It  is  not  disputed 
that  a  proper  pilot  was  on  board ;  that  he  took 
charge  of  the  vessel ;  gave  the  orders  for  her  navi- 
gation; that  they  were  obeyed;  and  that  the 
collision  ensued  in  consequence.  It  has  been  con- 
tended by  the  appellants  nevertheless  that  the 
Hibernian  is  not  relieved  fit>m  her  liability.  This 
contention  is  founded  upon  this  position,  that  the 
general  and  maritime  law  is  alone  apiiJicable  to 
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ihe  case,  by  wluoh  law  the  wrong-doing  veesel  is 
bound  to  inake  full  compensation  to  the  suffering 
Teasel  for  the  damage  inflicted  upon  her.  In  order 
to  sustMU  this  position,  it  has  been  asserted,— 
firsts  that  the  Canadian  Statutes  presently  to  be 
mentioned  on  which  the  learned  Jud^  relied  are 
without  authority  in  the  Vice- Admiralty  Court. 
It  haa  been  said  at  the  bar  that  this  suit  might, 
and  so  Ceut  this  statement  is  correct,  have  Men 
institnted  in  the  High  Court  of  Admiralt;^,  which, 
it  is  also  said,  would  not  have  taken  cognisance  of 
the  statutes,  and  in  support  of  this  startling  pro- 
position the  case  of  the  EaUey  {ubi  tup.),  decided 
by  this  tribunal,  was  cited.  Their  Lordships  are 
wholly  unable  to  follow  the  reasoning  of  counsel 
upon  this  point.  In  the  case  of  the  Halley  {tibi 
Mip.)  the  judgment  turned  upon  a  question  as  to 
the  partial  or  entire  adoption  or  rejection  of  the 
law  of  a  foreign  country.  In  the  present  case,  the 
law  invoked  is  contained  in  an  Act  of  the  Legisla- 
ture of  a  colony  belonging  to  the  Crown,  and 
ratified  by  the  express  sanction  of  Her  !Majesty. 
Their  Lordships  have  no  doubt  whatever  that  this 
law,  in  everv  case  to  which  it  is  applicable,  is  of 
binding  authority,  equally  in  the  Queen's  High 
Court  of  AdmiriJty  and  in  the  Yioe  Admiralty 
Court  of  Canada,  from  which,  it  is  to  be  observed, 
their  Lordships  are  now  sitting  as  a  Court  of  Ap- 
peal. Secondly,  it  was  argued  that  the  Canadian 
statute  (27  &  28  Yict.  c  58)  did  not  make  the 
taking  of  a  pilot  compulsory  upon  the  Hibernian, 
The  lOth  section  of  that  statute  is  as  follows : 
(His  Lordship  then  read  the  section  as  given  above.) 
It  is  contended  that,  by  the  language  of  this 
section,  no  compulsion  is  put  upon  the  master  to 
take  a  pilot,  but  that  for  not  aoing  so  merely  a 
penaltv  is  imposed.  That,  though  the  term 
**  penalty  "  is  used,  it  is  only  meant  in  the  sense  of 
an  order  to  contribute  to  a  particular  fund,  the 
support  of  which  is  a  matter  of  public  policy.  But 
their  Lordships  are  of  a  different  opinion ;  they 
hold  that  when  a  statute  inflicts  a  penalty  for  not 
doing  an  act,  the  penalty  implies  that  there  is  a 
legal  compulsion  to  do  the  act  in  question,  and 
that  this  principle  is  not  affected  by  the  fact  that 
a  penalty  has  a  particular  destination.  YariouB 
demaions  in  the  courts  of  the  United  States  of 
North  America,  and  especially  one  oE  very  high 
authority  in  the  Supreme  Court,  were  cited  for  the 
purpose  of  showing  that  such  an  order,  with 
respect  to  taking  a  pilot,  as  is  contained  in  the 
section  referred  to,  does  not  release  the  ship  from 
the  liability,  the  ohligaHo  eti  deUcto,  which,  by  the 
general  maritime  law, attaches  to  the  wrong-doer; 
and  it  certainly  does  appear  that  upon  this  point 
the  decisions  of  the  American  courts  are  at  variance 
with  the  later  decisions  of  the  High  Court  of 
Admiralty,  affirmed  by  the  Judicial  Committee  of 
the  Privy  Council.  This  variance  is  certainly 
much  to  be  regretted;  but,  if  it  were  necessary  to 
decide  the  present  case  upon  this  point  alone,  their 
Lordships  would  think  themselves  bound  to  follow 
the  precedents  of  the  English  courts.  It  is  to  be 
observed,  however,  that  no  decision  has  yet  been 
given  by  the  American  courts  upon  the  effect  of  a 
statute  releasing  in  express  terms  a  wrong-doing 
vessel  from  liability  upon  the  ground  of  com- 
pulsory pilotage.  In  the  case  of  the  O^tna,  decided 
by  the  Supreme  Court,  Swayne,  J.,  observed: 
''The  New  York  Statute  creates  a  system  of 
pilotage  regulation.  It  does  not  attempt  in  terms 
to  give  immunity  to  a  wrong-doing  vessel.  Such 
YOL.LN.S. 


a  provision  In  a  state  law  would  present  an 
important  question,  which  in  this  case  it  is  not 
necessary  to  consider."  (7  Wallace's  Bep.  (Sup. 
Court),  p.  67.)  The  other  Canadian  statute,  to 
which  Inference  must  now  be  made,  is  27  &  28 
Yict.  c.  13,  entitled,  '*  An  Act  to  Amend  the  Law 
respecting  the  Navigpition  of  Canadian  Waters," 
in  which  waters,  it  is  to  be  borne  in  mind,  this 
collision  took  place.  By  the  14th  section  it  ia 
enacted  that  '*  no  owner  or  master  of  any  ship 
shall  be  answerable  to  any  person  whatever  for 
any  loss  or  damage  occasioned  b^  the  fault  or 
incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  within  any  place  where  the  employment 
of  such  pdot  is  compulsory  by  law."  Their  Lord- 
ships entertain  no  aoubt  that  these  two  Canadian 
statutes  are  to  be  read  and  construed  together  as 
being  in  fori  nuUerid,  and  that  the  owner  of  a  ship 
navigated  in  Canadian  waters  under  the  directions 
of  a  pilot  taken  on  board  in  compliance  with  the 
provisions  of  these  statutes,  employs  the  pilot  so 
taken  on  board  by  compulsion  of  law,  and,  there- 
fore, except  in  drcumstances  of  special  exception, 
which  it  is  not  necessary  to  enumerate,  is  expressly 
exonerated,  according  to  the  law  of  Canada,  from 
all  liability  to  compensation  for  damage  infiicted 
upon  another  vessd  in  consequence  of  obedience 
to  such  directions.  It  remains  only  to  notice  the 
argument  that  the  pilot  in  this  case  was  selected 
by  the  master,  and  therefore  that  the  relation  of 
master  and  servant  subsisted  between  the  pilot 
and  the  captain,  representing  the  owners.  We 
think  this  argument  is  unsound.  The  second 
section  of  the  former  Canadian  Act  enacts  that 
"the  registrar  of  the  said  Trinity  House  of 
Montreal  shidl  record  in  a  register,  to  be  kept  by 
him  for  that  purpose,  the  names  and  residence  in 
Montreal  of  all  such  branch  pilots  as  shall  so 
report  themselves,  from  amongst  whom  it  shall  be 
competent  for  all  shipmasters  and  others  requiring 
branch  pilots  to  select  such  pilot  or  pilots  as  they 
may  think  fit,  other  than  those  actually  engaged 
to  pilot  the  ocean  mail  steamers,  or  any  of  them, 
and  to  indicate  to  the  said  registrar  the  name  or 
names  of  such  pilot  or  pilots  as  they  may  selects" 
&a  It  is  plam  that  the  epithet  ^suoh,"  here 
applied  to  pilot,  refers  to  the  particular  qualified 
class  out  6t  which  the  master  is  obliged  to  select 
one  person,  and  their  Lordships  are  of  opinion  that 
this  restriction  operates  to  destroy  the  relation  of 
master  and  servant  which  would  arise  in  the  case 
of  a  free  choice  made  by  the  master.  Their  Lord- 
ships will  humbly  recommend  Her  Majesty  to 
affirm  Uie  decree  of  the  Yioe- Admiralty  Court,  and 
to  dismiss  this  appeal  with  costs. 

Appeal  dismieeed. 

Solicitors  for  the  appellants,  Bieehoff,  Bompae 
and  Biechoff, 

Solicitors  for  the  respondents,  QeUatiy^  Ben  and 
Wourton. 
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OOVBT  OF  APPEAL  ZV  CSAVCEBT. 

B^portod  lu  E»  Sxbwabt  Boon  and  H.  Pxat,  Emm., 
BAnistor»«t-Law. 

N(w.  11, 12, 14,  (m(2  16, 1872. 

(Before  the  Lobd  Ohanc^lloe  (Selborne). 

Gilbert  v.  Guignon. 

Holders  of  bills  of  hiding — Priority — Notice. 
K,y  a  miUer  in  England,  agreed  with  F,  and  Co,,  a 
firm  in  Calif omia,  that  they  should  send  him 
cargoes  of  wheat,  he  accepting  bills  of  exchange 
against  the  bUls  of  lading.  A  carjgo  was  sent,  cmd 
bills  of  lading,  with  bills  of  exchange  annexed, 
'  were  sent  to  the  argents  in  England  of  F.  and  Oo., 
and  by  them  the  acceptance  of  K.  to  the  bills  of 
exchange  was  obtained.  The  biUs  of  exchange 
had  been  negotiated,  and  bills  of  lading  de- 
posited  by  F.  and  Co.  with  a  Oalifomian  bank 
ns  security  for  advances.  It  appeared  that  six 
biUs  of  lading  were  drawn,  and  one  of  theni  was 
iitadvertentJy,  as  F.  and  Oo.  alleged,  sent  to  K., 
who  deposited  it  with  a  bank  at  Exeter  by  way 
of  seeurify.  K.  failed,  and  a  bill  wasfUed  by 
the  English  bank,  claiming  the  cargo  as  against 
the  holders  of  the  other  biUs  of  lading. 
Held  {affirming  the  decision  of  the  Master  of  the 
Bolls)  that  F.  and  Oo.  had  full  right  to  negotiate 
the  biUs  of  exchange  with  the  biUs  of  lading  an- 
nexed, and  ihaJt  the  English  bank  must  ai  the  time 
when  they  made  an  advance  on  the  bUl  of  lading 
have  known  that  there  would  be  several  biUs  of 
lading,  and  thai  one  could  not  be  negotiated 
without  the  other.  The  English  bank  hcid  there* 
fore  no  priority. 
This  was  an  appeal  by  the  plaintiffs  from  a 
decision  of  the  Master  of  the  Bolls. 

A  bill  was  filed  by  the  representative  of  the 
West  of  England  and  Sonth  Wales  Bank  claiminff 
to  be  entitled  to  a  cargo  of  wheat  nnder  the  fol- 
lowing oircnmstances :  Messrs.  Forbes,  Knight, 
and  Co..  carrying  on  business  at  Glasgow  and  San 
Francisco,  received  a  large  order  from  a  miller  in 
Devonshire  named  Kemp  for  wheat  to  be  shipped 
from  San  Francisco.  On  the  11th  Sept.  1868, 10,769 
bags  of  wheat  were  shipped  on  board  the  Theodor 
Ducos,  to  Kemp's  order,  and  six  dnpiicate  bills  of 
lading  were  signed  by  the  master,  all  bearing  that 
date ;  six  corresponding  bills  of  lading  each  &r  the 
price  of  the  cargo  were  drawn  by  Forbes,  Knight, 
and  Co.  on  Kemp ;  three  of  these  bills  wereannexed 
to  the  same  number  of  bills  of  lading,  and  were  de- 
posited on  12th  Sept.  1868,  with  the  bank  of 
British  Columbia  as  seourity  for  advances  then 
made,  and  on  the  same  day  Forbes,  Knight,  and 
Ca  sent  Kemp  a  letter  of  advice  enclosing,  by 
mistake  or  inadvertence,  an  original  bill  of  Idling 
indorsed  in  blank.  This  was  the  first  cargo 
shipped  under  the  order.  It  appeared  that 
the  mode  of  dealing  adopted  between  Forbes, 
Knight,  and  Co.,  and  Kemp,  was  for  Forbes,  Knight, 
and  Co.  to  draw  on  Kemp  against  shipments  by 
bills  at  sixty  days'  sight,  and  that  Kemp  intended 
to  deal  wibh  the  cargoes  before  they  arrived.  The 
three  bills  of  exchange  deposited  by  Forbes, 
Knight,  and  Co.^  with  the  bank  of  British 
Columbia  were  on  the  13th  Oct.  following  pre- 
sented by  their  ageut  in  Eogland  to  Kemp,  who 
accepted  them,  but  failed  to  pay  them  when 
they  became  due;  and  they  were  ultimately 
taken  up  by  the  drawers.  Forbes,  Knight,  and  Co. 
On  the  13th  Oct.  1868,  Kemp  assigned  the  bill  of 


lading,  which  had  been  sent  to  him  by  mistake,  to 
the  West  of  England  and  South  Wales  Bank  as  a 
security  for  advances.  Elemp  subsequently  be- 
came bankrupt,  and-  the  cargo  on  its  arrival  was 
claimed  b^  the  plaintiffs'  bank,  as  assignee  of  the 
bill  of  ladmg,  and  by  the  Bank  of  British  Columbia 
as  purchasers  for  value  of  the  bill.  Similar  pro- 
ceedings had  taken  place  with  reference  to  other 
cargoes,  and  in  one  case  Kemp  had  objected  to 
accept  the  bills  of  exchange  unless  the  bills  of 
lading  were  deposited  with  him,  but  Forbes. 
Knight,  and  Ca,  declined  this,  as  if  they  did  so 
their  lien  would  have  been  of  no  avaiL  On  14th 
Dec.  1868,  the  bills  of  exchange  on  the  first  cargo 
were  protested,  and  Forbes,  Knight,  and  Co.,  then 
learning  for  the  first  time  that  Kemp  had  oscid  the 
bill  of  Uding,  deposited  the  price  of  the  cargo  with 
the  Bank  of  British  Columbia,  and  that  bank  agreed 
to  take  proceedings  in  respect  of  the  cargo  on 
being  indemnified  by  Forbes,  Knight,  and  Oo. 
The  Bank  of  British  Columbia  obtained  possession 
of  the  cargo  on  its  arrival  in  this  country.  By  an 
order  of  the  court  the  cargo  was  sold,  and  the  pro- 
ceeds of  the  sale  paid  into  court.  It  was  held  in  the 
court  below  that  Kemp  was  well  aware  of  the  mode 
of  dealing  pursued  by  Forbes,  Knight,  and  Co.  in 
their  transactions  with  him,  and  that  this  mode 
was  adopted  with  his  consent,  and  the  mistake  of 
Forbes,  Knight,  and  Ca  in  sending  an  original  bill 
of  lading,  instead  of  a  copy,  had  occasioned  the 
suit.  Lord  Romily  was  of  opinion  that  the  Bank 
of  British  Columbia  was  the  first  transferee  of  the 
bill  of  lading,  and  that  the  letter  of  advice  of  the 
12th  Sept.  1868,  amounted  to  notice  of  the  olaim 
of  the  Bank  of  British  Columbia,  both  to  Kemp 
and  to  the  plaintiff's  bank.  The  Bank  of  British 
Columbia  had  sold  their  claim  to  Forbes,  Knight, 
and  Co.,  who  stood  in  the  shoes  of  the  bank,  and 
were  entitled  to  enforce  all  the  1e^  rights  and 
equities  of  the  bank.  Forbes,  Knight,  and  Co., 
were  held  to  be  entitled  to  the  proceeds  of  the  sale 
of  the  cargo,  and  the  bill  was  dismissed  with  oosts 
as  against  all  the  defendants  except  Kemp. 

Fry,  Q.C.  Ince,  and  Murch  (of  the  Common  Law 
Bar)  for  the  appellants,  contended  that  the  words 
of  the  contract  were  controlled  by  the  custom  of 
merchants  as  shown  by  the  ruling  of  Lord  Curns 
in  Berndtson  v.  Strang,  and  that  Kemp  had  a  per- 
fect right  to  deal  with  the  cargoes  If  Forbes  and 
Co.  did  not  intend  Kemp  to  use  the  indorsed  bill 
of  lading,  at  all  events,  they  had  not  given  any 
satisfactory  explanation  of  how  they  came  to  send 
it  to  him. 

Sir  B.  BaggaUay,  Q.C.  and  Kekewick,  for  the 
Bank  of  British  Columbia. 

Benjamin,  Q.C.  and  Bradford  for  Messrs.  Forbes 
and  Ca,  submitted  that  under  the  narticular  cir- 
cumstance, Kemp  had  no  right  whatever  to  use 
the  bill  of  lading.  Where  a  man,  holding  a  bill  of 
lading  under  a  promise  not  to  use  it,  did  part  willi 
it,  his  assignee  would  not  thereby  acquire  any 
right  against  the  person  who  entrusted  him  with 
the  bill.  It  was  also  clear  on  the  evidence  that 
Kemp  understood  that  Forbes  and  Co.  were  to 
raise  money  on  the  cargoes.  The  following  oases 
were  referred  to : 

Pease  ▼.  Oloahec,  The  Marie  Joseph,  L.  Bep.  1  P.  C. 
219 ;  15  L.  T.  Bep.  N.  S.  6;  22^.  Law  Cas.  O.  S. 
394  • 
Rice  y.  Rice,  22  L.  T.  Bep.  206  ;  2  'Dm.  73 ; 
Dracachi  v.  The  Anglo-Egyptian  Steam  Navigatioi^ 
Company,  L.  Bep.  3  C.  P.  190 ;  17  L.  T.  En>.  N.  8* 
472;  Mar.  Law  Cas.  O.  S.  27  ; 
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Bhtpherd  ▼.  HarrtMon,  L.  Bep.  5  H.  of  L.  116 ;  20 
L.  T.  Bep.  N.  S.  24;  8  Mar.  L»w  Cta.  O.  S.  210; 

Bemdt$(m  ▼.  Strang,  L.B0p.  4 Eq.  481, 488 ;  19  L.  T. 
Bep.N.S.40; 

Briggs  t.  Jones,  L.  Bep.  10  Eq.  92;  28  L.  T.  Bep. 
N.  8.  212. 
The  Lord  Chahcellob  (Lord  Selborne). — ^Inthis 

1 1  only  called  upon  conilBel  for  the  defendantB, 
Messrs.  Forbes  and  Co.,  to  address  the  court  upon 
one  branch  of  it,  and  after  hearing  the  yery  able 
argument  of  Mr.  Benjamin,  and  the  light  thrown 
npon  the  facts,  and  the  evidenoe  in  the  course  of 
that  argument,  I  have  come  to  a  very  dear  conclu- 
sion that  the  decision  of  the  Master  of  the  Rolls  is 
right.  The  case  made  by  the  bill  really  and  truly 
is  that  the  plaintiffs  have  a  legal  priority  by  the 
first  indorsement  of  one  of  a  set  of  bills  of  lading, 
and  that  their  right  to  that  was  in  accordance  with 
the  oontraot  between  the  vendor  and  purchaser  of 
the  cargo  to  which  the  bills  of  lading  related. 
Now  in  the  view  I  take  of  the  case  it  is  not  really 
neoessary  to  dwell  much,  if  at  all,  upon  the  ques- 
tion of  mercantile  understanding  in  contracts  of 
this  kind,  which  occupies  a  considerable  part  of 
the  bUl,  and  which  oocupied  a  considerable  part  of 
the  argament ;  but  I  think  it  well  to  say  a  yerv 
few  words  npon  it  by  way  of  introduction  to  what 
I  regard  as  the  only  question  requiring  serious 
consideration  in  the  cause.  This  contract  for  the 
purchase  of  wheat  at  San  Francisco  on  the  order 
of  the  miller  in  Deyonshire  was  according  to  the 
original  letter  of  Srd  May  1868,  upon  the  terms  that 
reimbursement  was  to  be  made  by  the  purchaser's 
aooeptanoe  originally  at  ninety  days'  sight,  after- 
wards altered  to  sixty,  against  the  bill  of  lading ; 
and  it  seems  to  have  been  argued  that  it  was  wrong 
for  the  unpaid  vendor  before  acceptance  of  the  bills 
of  exchange,  by  means  of  which  his  reimbursement 
was  to  be  paid,  to  negotiate  those  bills  of  exchange, 
and  to  document  them  in  the  usual  manner  by 
annexing^  the  bills  of  lading,  and  so  sending  them 
forward  in  the  hands  of  the  person  discounting 
the  bills  of  exchange.  I  apprehend,  on  the  con- 
trary, that  that  course  is  perfectly  regular  and 
pNsrfeotly  right  and  proper,  unless  indeed  in  a  par- 
ticular case  where  there  is  an  express  contract 
that  the  bills  of  exchange  are  not  to  be  negotiated. 
In  no  other  way  can  the  vendor  protect  himself 
against  the  contingency,  under  these  cimnm- 
stanoes,  of  the  acceptance  even  of  the  bills  of 
exchanite  being  refused.  The  contract  that  he  is 
to  be  reimbursed  l^  acceptances  against  bills  of 
jading  cannot  possibly  disable  him  from  dealing 
in  the  ordinary  course  of  mercantile  business  with 
the  bills  of  lading  for  his  own  protection,  and  to 
protect  himself  against  liabilities  upon  the  bills 
that  he  draws,  at  all  events  before  they  are 
accepted.  Therefore,  in  negotiating  these  bills  of 
exchange  with  the  Bank  of  British  Columbia,  or 
with  those  from  whom  the  bank  took  them,  it 
appears  to  me  Forbes,  Knight,  and  Company 
merely  followed  the  proper  and  ordinary  course  of 
mercantile  usage.  It  might  be  quite  consistent 
with  that,  that  the  purchaser— in  other  words,  Mr. 
Kemp— might  have  a  right,  when  the  bills  of 
lading  were  presented  to  him  for  acceptance,  to 
say  he  would  not  accept  the  bills  under  this  con- 
tract unless  the  bills  of  lading  were  at  the  same 
time  delivered  up  to  him ;  and  if  they  had  been 
refused,  and  he  offered  acceptances  according  to 
his  contract  on  those  terms,  it  may  be  that  he 
would  have  had  a  right  to  bring  an  action  for 
breach  of  contract  as  against  Forbes  and  Oo.  That 


may  be  the  case,  though  I  apprehend,  as  to  that, 
much  would  depend  upon  the  particular  course  of 
dealing  between  the  parties,  which  might  vary  the 
mode  m  which,  as  between  themselves,  the  con- 
tract in  that  respect  might  be  performed.  But  the 
real  substance  of  the  contract  in  such  a  case  is 
this,  that  the  purchaser  is  to  be  under  the  obliga- 
tion to  accept,  only  when  the  bills  of  lading  come 
forward  to  and  are  seen  by  him  in  the  proper 
course  of  the  transaction;  and  if  he,  hayinir 
the  bills  of  exchange  presented  to  him  for  accept- 
ance with  the  bills  of  lading  annexed  to  them,  does 
not  think  fit  to  take  measures  to  claim  the  delivery 
of  the  bills  of  lading  to  him,  if  he  has  a  right  to  do 
it — ^if  he  is  content  that  they  should  remain  in  the 
hands  of  the  person  who  is  the  holder  of  the  bills 
of  exchange,  and  makes  no  objection  to  it,  it  is 
exactly  the  same  thing  as  if  he  had  preyiously  and 
originally  authorised  that  transaction,  and  himseU 
adopted  that  mode,  as  it  is  expressed,  of  "  financing 
the  bills  of  exchange."  And  that,  according  to  my 
view  of  the  evidence,  is  what  actually  happened  in 
the  present  case,  lliere  can  be  no  doubt  whatever 
that  the  bank  of  British  Columbia  sent  forward 
these  bills  of  exchange  with  the  bills  of  lading — 
the  three  parts  of  the  bills  of  lading  annexed  to  the 
three  parts  of  the  bills  of  exchange — that  these 
documents  came,  in  the  ordinary  course  d  busi- 
ness, into  the  hands  of  their  agents  in  London, 
Messrs.  Smith,  Payne,  and  Co.,  and  then  we  have 
got  fh>m  Mr.  Johnson,  a  witness,  who  is  the 
clerk  of  Messrs.  Saunders,  bankers  of  Exeter 
(which  firm  in  Exeter  are  the  agents  of  Smith, 
Payne,  and  Co.)  this  statement,  which  he  positively 
swf^ars  to— that  he  received  ht>m  his  employers, 
Messrs.  Saunders,  this  bill  of  exchange  to  be  pre- 
sented for  acceptance  with  these  documents 
annexed  to  them  which  are  now  annexed  to  them 
as  the  documents  have  been  produced  in  court.  If 
he  speaks  the  truth  nobody  can  for  a  moment 
doubt  that  Mr.  Kemp  knew  and  understood  that 
he  was  accepting  bills  of  exchange  secured  by  bills 
of  lading  in  the  hands  of  the  o?mers.  Not  only 
were  the  annexed  documents  so  large  that  nobody 
could  overlook  them,  but  on  the  face  of  the  bills  of 
exchange  which  he  accepted,  it  was  expressed  in 
words  that  they  were  secured  by  the  deposit  of  the 
bills  of  lading.  Now  Mr.  Kemp  swears  that  that  is 
not  true ;  and  that  he  did  not  know  that  thej  were 
annexed  to  the  bills  of  exchange,  and  did  not 
read  the  document  which  he  signed.  I  simply 
disbelieve  him,  because  in  the  ordinary  course  of 
business  Messrs.  Smith,  Payne,  and  do.,  who  cer- 
tainly received  these  documents  would,  as  a  matter 
of  duty,  send  them  forward  for  acceptance ;  and 
the  clerk,  doing  his  duty,  would  present  them  as 
he  received  them;  and  ever^  man  who  signs  a 
document  must,  in  a  odurt  of  justice,  unless  under 
very  special  circumstances  of  fraudulent  means 
being  used  to  deceive  him,  be  taken  to  have  read 
the  document  which  he  signs ;  and  not  the  less  so  « 
if  it  be  relating  to  a  transaction  of  business  of  some 
importance.  Therefore,  in  my  judgment,  it  is 
clearly  and  unquestionably  established  that  Mr. 
Kemp,  with  perfect  knowledge  that  the  bills  of 
lading  were  held  by  the  Bank  of  British  Columbia, 
assented  to  that,  and  not  demanding  that  they 
should  be  delivered  up,  and  not  refusing  accept- 
ance, accepted  the  bill  of  exchange.  In  tnat  state 
of  things,  of  course  there  could  be  no  possible 
doubt  of  the  ri^t  of  the  Bank  of  British  Columbia, 
or  of  the  right  of  the  vendors  (f^tl^  Bf  ^6?ASP&!0v  lC 
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that  when  the  bills  of  exohaogo  oame  to  tnatnrity 
they  were  not  paid  by  Kemp),  on  paying  the  Bank 
of  British  Oolambia,  to  hold  the  cargo  against 
Kemp  or  his  assignees  in  bankroptoy.  On  that 
point  I  apprehend  there  can  be  no  conceivable 
donbt  whatcTer.  Well,  bnt  then  comes  the  com- 
petition with  the  present  plaintiffs,  which  arises 
thus :  It  appears  that  on  the  12th  of  Sept.,  oon- 
temporaneoQsly,  or  nearly  so,  with  the  negotiation 
of  the  bills  of  exchange  with  these  three  parts  of 
the  bills  of  lading  annexed  to  them,  with  tne  Bank 
of  British  Columbia,  Forbes  and  Co.,  the  Oali- 
fomian  firm,  wrote  a  letter  of  advice  to  them,  and, 
as  a  matter  of  fact  sent  to  them  in  that  letter  of 
advice  another  part  of  the  bill  of  lading  endorsed, 
and  that  bill  of  lading,  under  circumstances  to 
which  I  shall  presently  have  to  advert,  was 
deposited  with  the  present  plaintiffs,  who  are 
bankers  at  Exeter  and  at  Bristol.  It  is  admitted 
now,  and  cannot  be  controverted,  that  the  legal 
right  to  the  cargo  passed  by  the  prior  endorse- 
ment for  value  to  the  Bank  of  British  Columbia,  in 
whose  shoes  Forbes  and  Co.  now  stand,  unless  the 
plaintiffs  have  an  equity  to  take  from  them,  the 
bank,  the  benefit  oE  that  right.  Have  the  plaintiffs 
that  equity  P  Now,  what  are  the  facts  P  In  the 
first  place,  I  think  it  is  perfectly  clear  that  Forbes 
and  Uo.  speak  the  truth  so  far  as  this,  that  there 
must  have  been  some  inadvertence  or  error  in 
substance  in  sending  that  endorsed  part  of  the  bill 
of  lading  to  Mr.  Kemp.  I  do  not  say  that  any 
such  ifiadvertence  or  error  would  relieve  them 
from  equitable  liabilities  if  curcumstances  raised 
those  equitable  liabilities ;  but,  as  a  matter  of  fact, 
it  must  have  been  so,  for  this  reason:  that  the 
contract,  in  any  conceivable  view  of  it,  was  only 
for  acceptances  against  bills  of  lading,  which  of 
course  means  bills  of  lading  against  acceptances, 
and  to  send  this  endorsed  bill  of  lading  to  Mr. 
Kemp  when  he  had  not  given  any  acceptance  at 
all  was  manifestly  an  inadverteDce,  and,  beyond 
all  question,  could  not  entitle  him,  or  be  meant  to 
entitle  him,  to  deal  with  the  bill  of  lading  when  he 
had  not  actually  accepted  the  bills  of  exchan^  and 
performed  the  condition  upon  which  alone  it  was 
to  be  dealt  with«  Now,  if  I  thought  it  material  to 
determine  the  question  whether  that  was  the  error  of 
some  copying  clerk,  or  the  substantial  error  of  the 
firm  in  California,  I  should  say  that  I  am  by  no 
means  satisfied  that  it  was  a  clerk's  error ;  and 
upon  the  evidence  I  should  come  to  the  conclusion 
that  it  was  the  act  of  the  firm;  but  I  have  no 
doubt  it  was  an  act  done  through  some  confusion  of 
thought  or  temporary  inadvertence— perhaps  in 
the  hurry  of  bnsmess— and  certainly  not  intended 
to  lead  to  any  fraud  whatever.  Still  if  a  fraud 
upon  a  third  party  dealing  hand  fide,  without  any 
notice  whatever  of  the  ffu^ts,  was  committed  by 
reason  of  the  signature  of  the  firm  of  Forbes  and 
Co.  to  a  bill  of  lading,  which  they  ought  not 
to  have  signed,  and  which  they  sent  forward  to  a 
person  to  whom  they  ought  not  to  have  sent  it 
forward  in  the  ordinary  course  of  business,  and 
who  was  so  enabled  to  deceive  somebody  else.  It 
would  take  a  long  time  to  convince  me  that  the 
principles  of  this  court  would  not,  in  the  circum- 
stances of  the  case,  oblige  me  to  hold  them  bound. 
Bat  then  in  order  to  establish  such  an  equity  the 
case  must  really  be  a  case  of  that  nature  upon  the 
facts ;  and  here  I  must  observe  that  I  find  no  such 
case  in  the  present  bill.  The  plaintiffs  do  not 
allege  that  they  are  the  holders  for  valuable  con- 


sideration without  notice  of  the  transactions  with 
other  people,  or  of  the  real  state  of  the  facts,  and 
that  they  have  been  misled  into  believinfl:  that 
this  was  what  I  may  call  a  clear  bill  of  lading  with 
which  Kemp  was  entitled,  as  against  all  the  world 
to  deal,  by  the  sif^nature  of  Forbes  and  Co.,  whioh 
they  found  upon  it.  That  case,  if  it  is  to  be  made 
at  all,  must  be  collected  only  by  inferences  from 
facts  which  appear  in  the  bill,  and  here  I  must  say 
that  I  cannot  agree  with  Mr.  Fry  that  it  is  a 
technical  thing  to  examine  how  the  bill  states  the 
substance  of  the  plaintiff's  case.  Here  the  bill 
was  twice  amended,  and  the  whole  case  of  the 
defendants  was  open  and  known  before  these 
amendments,  or  at  least  the  last  of  them,  was 
made.  I  must  take  it  that  the  party  knows  ^&ry 
well  what  case  he  makes  in  substance ;  why  he 
makes  it;  what  case  he  omits  to  make  in  sab* 
stance ;  and  why  he  omits  to  make  it.  And  to 
the  last  these  plaintiffs  have  chosen  to  adhere  to 
their  original    position;    that   they   have   leffal 

Sriority ;  and  that  there  was  some  sort  of  conoert 
etween  the  defendants  to  deprive  them  of  that 
priority.  The  equitable  case  of  an  equitable 
estoppel  as  against  the  prior  le^l  owner,  or  the 
original  vendor  takiuR  part  in  it,  is  not  really  at  all 
to  be  found  in  this  bill.  That  perhaps  might  be 
enough  to  dispose  of  the  case,  but  it  is  always 
more  satisfactory  when  one  is  enabled  to  sav  tfaiat 
one  finds  in  the  state  of  the  evidenoe  a  good  and 
consistent  explanation  of  the  reason  why  a  case 
not  distinctly  pleaded  in  the  bill  is  not  there. 
I  conclude  from  the  evidenoe  that  the  agents 
of  the  bank,  the  plaintiffs  in  this  case,  oould 
not  truly  and  honestly  have  said  that  th«)y 
had  not  knowledge  of  the  real  facts,  whatever  they 
were.  What  is  this  particular  transaction,  and 
how  do  the  bankers  bring  it  forward  P  Thejr  had 
an  account  with  this  miller,  Kemp.  It  is  said  he 
was  in  very  good  credit,  though  he  failed  not  very 
long  afterwards;  and  I  assume  that  as  far  as  the 
external  world  was  concerned  his  credit  at  that 
time  had  not  been  impeached.  It  is  quite  plain 
that  he  had  considerablv  exceeded  the  margin  of 
overdraft  allowed  to  him  by  the  bank  in  his 
account;  but  the  manager  of  the  bank  at  Exeter, 
Mr.  Marshall,  was  so  anxious  as  to  the  state  of 
that  account,  that  he  pressed  him  to  have  it  re- 
duced, and  it  was  then  considered  of  so  much 
importance— Mr.  Marshall  and  Mr.  Kemp  knowin^^ 
probably  much  better  than  anybody  else  where  the 
shoe  pinched — ^to  deal  with  this  matter,  that  the 
whole  of  Sunday  the  11th  of  Oct.  was  devoted 
apparently  to  this  business  as  between  the  bank 
manager  and  Mr.  Kemp.  The  bank  manager 
opens  his  letters  on  a  Sunday  morning,  and  finds 
various  pressing  liabilities  on  Kemp  coming  for- 
ward which  should  be  provided  for.  He  goes  to 
Kemp  at  his  house  and  talks  it  over,  and  I 
have  not  the  smallest  doubt  that  Kemp 
showed  him  that  letter  of  advice  whioh 
says  (whether  it  was  delivered  over  or  not), 
"We  have  drawn  on  you  our  draft.  No.  294. 
in  favour  of  the  Bank  of  British  Columbia  in 
accordance  with  your  instructions  through  Meears. 
Knight  and  Co."  The  bank  manager  no  donbt 
asked  him  what  he  had  got,  and  I  assume  that 
Kemp,  not  intending  fraud,  told  him,  "  I  have 
received  this  letter  of  advice.  It  covers  this  bill 
of  lading  and  this  invoice,  and  that  is  what  I 
will  give  you."    Well ;  but  I  shall  assume  nsoie« 

I  shall  assume  that  Marshall,  as  a  man  of  bntineos. 
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and  nn  honeet  man,  went  on  to  inqnire,  "  What 
are  the  instmotionsP    Have  yoa  accepted  these 
bills  of  exchange  P    Is  this  bill  of  ladins  condi- 
tional on  the  acceptance  P"    And  I  shaU  assume 
that  he  is  told  the  whole  truth— namely ,  that  Kemp 
had  not  accepted  the  bill  of  exchange;  that  the 
bill  of  exchange  had  not  come  forward  becanse  it 
was  not  nntil  the  next  day  that  it  did,  and  that 
Marshal]  knew  perfectly  well  that  on  the  day  when 
he  took  that  bill  of  lading  Kemp  had  no  right  to 
negociate  or  deal  with  it.    Sforsnall  does  not  say 
one  word  inconsistent  with  that»  becanse  both 
Marshall  and  Gilbert  in   their   affidavits,  denv 
notice,  which  had  only  been  denied  in  the  biU 
argamentatively  and,  so  as  to  mix  np  asenmp- 
lions  of  law  with  questions  of  fact  in  a  manner 
inexplicable,  and  making  it  wholly  impossible  to 
assign  perjury  upon  an  indictment  if  they  knew 
the  ftcts,  but  misapprehended  the  law.  But  it  does 
not  rest  there,  because  Marshall  admits  that  he 
knew  there  were  six  parts  of  the  bill  of  lading,  and 
that  that  was  an  unusual  thin^.      It  had  been 
stated  expressly  and  sworn  to  m  the  answer  of 
Forbes  and  Co.,  which  thev  had  made  evidence 
long  before,  that  that  number  of  parts  of  bills  of 
ladinff  is  only  drawn  when  it  is  intended  to  '*  doou- 
menlr  the  bills  of  exchange  with  the  bills  of  lading. 
The  bills  of  exchange  being  drawn  in  sevend  parts 
it  is  necessary  to  have  so  many  parts  of  the  bill  of 
lading  that  each  part  of  the  bill  of  exchange  may 
be  documented  with  the  corresponding  part  of  the 
bill  of  lading.    That  is  said  to  be  known  mercan- 
tile usage  in  the  evidence  of  the  defendants,  and 
not  a  word  of  evidence  is  there  to  the  oontrary. 
The  Ikct  was  also  alleged  in  the  concise  statement 
QDon  which  these  gentlemen  were  examined,  and 
although  I  do  not  see  that  there  was  an  interroga- 
tory upon  that  point  of  mercantile  usage  expressly, 
yet,  of  course,  they  had  their  attention  called  to  it, 
and  they  had  an  opportunitv  of  saying  that  it  was 
not  a  mercantile  usage,  or  that  they  did  not  know 
that  it  was.    But  the  matter  does  not  rest  there. 
I  am  not  at  all  indmed  to  use  hard  words  where 
the]^  are  not  necessary;  to  speak  espedally  as 
agmnst  gentlemen  in  the  position  of  the  agents  of 
this  bank  of  **  conspiracy,  penury,  and  spoliation ;" 
words  a  little  stronger  even  than  used  b^  Mr.  Ben- 
jamin in  his  argument.    I  do  not  enter  into  those 
points  at  all,  but  I  am  bound  to  give  Forbes  and 
Co.  the  benefit  of  every  reasonable  presumption, 
consistent  with  the  other  evidence  in  the  cause,  as 
to  the  cootents  of  documents  which  have  been  and 
ought  now  to  be  in  the  possession  of  the  plaintiff's, 
and  which  it  was  the  plaintiff's  dutv  to  preserve 
and  to  produce.    On  tne  Sunday  when  this  tran- 
saction took  place,  and  when  I  assume  that  Kemp 
tdd  Marshall  everything  which  it  was  his  duty  to 
tell  him,  Marshall  writes  to  the  manager,  Mr. 
Gilbert,  at  Bristol,  to  know  whether  he  may  make 
the  advance  desired;  and  I  assume  that  in  the 
letter  which  he  then  wrote  he  also  did  his  duty, 
and  told  everything  which  he  ought  to  have,  and 
had  ascertained   by  inquiry   from   Kemp;   and 
Mr.  Gilbert  receiving  this  letter,  writes  back  from 
Bristol   to  Exeter  to   Marshall,   expressing  his 

2inion  of  the  transaction,  and  authorising  the 
vance.  Those  two  letters  passed  between  Bristol 
and  Bxeter  within  three  months  of  this  dispute, 
and  of  this  bill  being  filed ;  but  neither  of  them 
is  produced,  and  no  account  of  a  satisfactory  kind 
given  of  their  kind.  I  assume  that  the  proper 
inquiries  were  made,  that  they  were  truly  an- 


swered, and  that  the  whole  of  the  facts  as  they 
really  stood  at  the  time  were  within  the  know- 
ledge of  the  plaintiffs  when  they  made  this 
advance.  That  being  so,  it  is  quite  plain  that  they 
ooald  not  have  been  and  were  not  deceived  bv 
reason  of  the  inadvertent  endorsement  of  the  bill 
of  lading  on  the  part  of  Forbes  and  Co.,  and  that 
the  Master  of  the  Bolls  has  come  to  a  perfectly 
just  and  right  conclusion  in  dismissing  the  biu 
with  costs. 

Solicitors :   Olarh,  Woodcock,  and  Go. ;  Freeh- 
Jidda ;  Book,  Kenrick,  and  Hartton, 


OOUBT  OF  OOMMOV  PLEAS. 

Reported  by  fl.  H.  Hockivo  and  H.  F.  Poolbt,  Esqn., 
BBniiter»«t.IiAW. 

Saturday,  Nov.  23. 1872. 

Tapscott  and  OTHiAS  V.  Balfour  and  othvbs. 

Oharter-party^"  Load  in  the  tMuoZ  and  customary 

manner  "^'Demurrage — Oommencement    of  lay 

days. 

By  a  charter-party  a  veaed  was  to  proceed  direct  to 

any  Liverpool  or  Birkenhead  dock  as  ordered  by 

the  charterers,  and  there  load  in  the  tuual  ana 

cusionMry  manner  a  full  and  complete  cargo  of 

coaiL     The  vessel  was  ready  to  enter  the  dock 

named  by  the  charterers  some  days  before  her 

actual  admission  into  that  dock,  and  aparticutair 

coalagent  was  selected  by  them  to  load  her.  Owing, 

however,  to  his  having  other  vessels  waiting  to 

load,  a  considerable  delay  took  place  before,  in 

accordance  with  the  dock  regulations,  her  turn 

came  for  admission  into  the  dock,  and  after  she 

had  entered  the  dock  there  was  a  further  delay 

before  she  could  get  wider  the  tips. 

Held,  that,  there  bemg  no  evidence  that  the  charterers 

had  acted  unreasonably  in  selecting  the  particular 

coal  agent,  the  charterer  was  not  liable  for  derryur- 

rage  before  the  ship  entered  the  dock,  ow  this  was 

caused  by  the  dock  regulations,  over  which  he  had 

no  control,  and  that  the  lay  days  commenced  at 

the  time  of  the  arrival  of  the  vessd  in  the  dock, 

and  not  at  the  time  of  her  arrival  at  the  particw 

lour  berth  or  tip  where  she  was  to  load. 

This  was  an  action  for  demurrage  brought  in  the 

Court  of  Passage,  Liverpool.    By  a  charter-party 

dated  the  11th  June  1872  the  plaintiffs,  Messrs. 

Tapscott  and  Co.,  as  shipowners,  agreed  with  the 

defendants,  Messrs.  Balfour,  WilliaUDson  and  Co., 

as  charterers,  that  their  ship,  the  Emerald  Isle, 

"  should  with  all  possible  dispatch  proceed  direct 

to  any  Liverpool  or  Birkenhead  dock  as  ordered 

by  the  charterers,  and  there  load  io  the  usual  and 

customary  manner  a  fall  and  complete  cargo  of 

coal.    The  vessel  to  load  at  the  rate  of  100  tons 

per  working  day,  and  the  loading  not  to  commence 

until  the  1st  July.    Demurrage  to  be  at  the  rate 

of  ii.  per  ton  register  per  diem."   The  defendants 

accordingly  named  the  Wellington  dock ;  and  on 

the  3rd  July  the  plaintiffs  gave  notice  that  the 

Emerald  Isle  was  r^y  for  loading.  At  this  timeshe 

waslyinginthe  Sandon  dock,notbeingable to  enter 

the  Welliogton  dock  for  the  reason  that  Messrs. 

Brancker,  who  had  been  selected  bv  the  defendants 

as  the  coal-agents  who  were  to  load  the  vessel,  had 

already  three  vessels  loading  at  the  tips  or  spouts 

in  the  Wellington  dock,  and  two  more   waiting 

outside,  and  by  the  dock  regulations  the  Emerald 

Isle  had  to  wait  until  her  turn  came  for  admission. 
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The  loUowing  are  extraots  from  ihe  dock  re- 
gnlatioDS : 

2.  No  veMel  to  be  allowed  to  enter  the  Bramley  Mooie 
or  Wellhiicton  docks  to  load  ooali  from  the  High  Level 
Bailway*  exoept  upon  the  prodnotion  of  a  jerqne  note  or 
a  oertinoate  from  the  master  of  the  dook  in  which  the 
Teasel  is  lying  at  the  time,  showing  that  she  is  ready  to 
oommenoe  loading,  and  also  a  oertifioate  from  the  ooal 
agent  that  she  is  to  load  ooal  at  the  High  Lerel.  No 
coal  agent  to  be  allowed  to  load  more  than  two  flats  at 
the  cranes  at  the  same  time,  nor  to  have  more  than  three 
vessels  in  the  Bramley  Moore  or  Wellington  docks  (both 
indnsive)  loading,  and  to  load  coal  at  the  crane  at 
one  time.  No  flat  to  be  admitted  nntil  a  oertifioate  is 
produced  from  the  coal  agent  that  she  is  to  load  coal  at 
the  High  Level. 

4.  No  vessel  to  be  entered  in  the  api^oation  or 
berthing  book  before  she  is  either  in  the  Bramley  Moore 
dock  or  the  Wellington  dock ;  each  vessel  to  be  berthed 
in  regular  torn  as  entered,  if  the  specified  quantity  of 
ooal  is  at  the  Sandhills  station,  if  not  the  next  vessel  on 
turn  having  sufficient  coal  reaoy  to  take  the  berth ;  any 
vessel  losing  her  turn  in  consequence  of  coal  for  her  not 
being  at  the  Sandhills  station  to  be  considered  first  on 
turn  when  the  coal  is  ready.  Flats  and  vessels  to  follow 
the  same  order  as  to  turn  for  loading,  whether  entered 
for  the  oranea  or  the  shoot. 

5.  When  a  crane  is  idle  from  want  of  coal,  and  a  vessel 
not  in  dook  has  the  whole  of  her  cargo  of  ooal  ready  at 
Sandhills  (as  proved  by  a  certificate  &om  the  ooal  agent 
and  the  agent  for  the  vessel)  such  vessel  may  at  the 
discretion  of  the  dook  master  be  admitted  into  dock  out 
of  the  regular  turn,  as  shown  in  the  application  book. 

On  the  9th  July  the  Emerald  Isle  took  on  board 
100  tons  of  ooal  at  the  Sandon  dook,  and  on  the 
11th  Joly  she  went  into  the  Wellington  dook.  No 
further  ooal  was  loaded  nntil  the  18th  or  19th 
July,  when  a  small  qaantitv  was  taken  on  board. 
Between  the  29th  Jaly  and  the  2nd  Ang.  a  oon- 
siderable  quantity  was  loaded  at  Messrs.  Brancker's 
tips ;  and  on  the  6th  Ans.,  in  order  to  avoid  being 
*'  neaped,"  the  Emerdla  Isle  went  oat  into  the 
river,  where  the  loading  was  oompleted  by  lighter- 
age on  the  15th  Aqr.  The  plaintifEs  at  the  trial 
contended  that  the  lay  days  commenced  on  the 
3rd  July  when  the  ship  was  ready  to  go  into  the 
dook  named.  A  verdict  was  entered  for  the  de- 
fendants,  leave  being  reserved  by  the  learned 
assessor  to  the  plaintiffs  to  move  to  enter  the 
verdict  for  the  plaintiffs  on  the  gronnd  that  there 
was  evidence  of  the  defendants'  liability.  The 
ooort  to  ha?e  power  to  draw  inferences  oi  fact. 

A  rule  having  been  obtained  accordingly, 

Holker,  Q.C.  and  ChiUy  showed  cansc^The 
words  "  load  in  the  nsnal  and  customary  manner" 
showed  that  the  shipowners  contemplated  the 
probability  of  their  naving  to  wait  their  turn, 
according  to  the  ordinary  rules  and  regulations  of 
the  docks.  The  lay  days,  therefore,  did  not  oom- 
menoe until  the  vessel  was  actually  under  the  tips. 
It  is  the  same  as  if  the  custom  bad  been  in- 
corporated in  the  charter-party.  The  stipulation 
is  similar  to  "  in  regular  turn." 

BoberUon  v.  Jackson,  2  0.  B..  N.  S.,  412. 

HerechelL,  Q.C.  and  Myburgh,  for  the  plaintiffs.— 
We  submit  that  the  lay  days  commenced  on  the 
3rd  July,  that  being  the  di^when  the  plaintiffs 
were  rc»dy  to  go  into  the  Wellington  dock,  and 
when  thev  would  have  entered  it  but  for  the 
selection  by  the  defendants  of  the  particular  ooal 
agent.  It  is  more  reasonable  that  the  delay  caused 
by  the  selection  of  a  particular  coal  agent,  who 
may  have  say  twenty  vessels  waiting  for  their 
turn  to  enter  the  dock,  should  fall  on  the  charterer, 
than  on  the  shipowner  who  has  not  the  selection. 

Lawwn  v.  Bumeee,  1  H.  &  0.  896. 
At  all  events  the  lay  days  commenced  on  the  11th 


July,  when  the  vessel  got  into  the  Wellington 
dock. 

Brown  v.  Jaekson,  10  M.  A  W.  831. 
Then  it  is  argued  that  if  we  had  remained  in  the 
dock  we  should  have  completed  the  loading  by  the 
8th  August.  The  answer  is  that  we  went  out  of 
dock  and  completed  our  loading  at  Birkenhead  by 
lighterage  for  the  benefit  of  both  parties.  If  we 
had  not  gone  out  we  might  have  been  detained 
till  the  next  spring  tides. 

BoYiLL,  G.  J.^The  question  in  the  present  case 
reaUy  turns  upon  the  construction  of  the  charter- 
party.  Its  material  clauses  were  to  the  effect  that 
the  vessel  should  with  all  possible  dispatch  proceed 
direct  to  any  Liverpool  or  Birkenhead  dock,  as 
ordered  by  the  charterers,  and  there  load  in  the 
usual  and  customary  manner  a  full  and  complete 
cargo  of  coal.  The  vessel  was  to  load  at  the  rate 
of  100  tons  per  working  day,  and  the  loading  was 
not  to  commence  until  the  Ist  July.  Demurrage 
was  to  be  at  the  rate  of  id,  per  ton  register  per 
diem.  The  question  then  arises  when  were  the 
working  days  to  commence.  The  charter-party 
contains  no  stipulation  as  to  when  the  lay  days  are 
to  commence;  and  therefore,  according  to  the 
ordinary  rule,  we  should  endeavour  to  ascertain 
the  meaning  of  the  charter-party  as  to  the  place 
to  which  the  vessel  is  to  proceed.  Here  no  place 
is  distinctly  named.  Where  the  port  is  mentioned, 
the  rule  is  that  the  )a^  days  commence  at  the 
time  of  the  vessel  arrivmg  at  the  usual  place  of 
loading,  by  which  is  meant,  not  the  aotncd  berth 
but  the  dock  or  roadstead.  The  shipowner  has 
done  all  that  is  required  when  the  vessel  is  at  the 
port,  and  at  the  usual  place  of  loading  in  the  port 
Here  the  agreement  is  that  the  vessel  shall  prcweed 
direct  to  any  Liverpool  or  Birkenhead  dock  as 
ordered  hj  the  charterers.  The  charterers  had 
the  selection  of  the  dock,  and  they  accordingly 
selected  the  Wellington  docks.  After  notice  to 
the  shipowners  of  dis  selection,  I  think  it  was 
exactly  the  same  as  if  the  stipulation  had  been 
that  the  vessel  should  proceed  direct  to  the 
Wellington  dock.  Ghreat  stress  has  been  laid  on 
the  words  "load  in  the  usual  and  customary 
manner."  But  these  are  ordinary  words  ooouring 
in  every  charter-party,  and  apply,  I  think,  to  the 
mode  of  loading,  and  not  to  the  place  of  loading. 
In  Lawaon  v.  Bumess  (1 H.  &  G.  400)  Pollock,  G.B. 
said :  "  It  appears  to  me  that  the  word '  customary 
manner'  means  the  mode  of  loading,  whether  by  a 
lighter  or  at  the  wharf,  and  whatever  was  the 
customary  manner  was  to  be  pursued  on  this 
occasion."  We  should  be  giving  a  very  extended 
construction  to  them  if  we  were  to  say  that  these 
words  imposed  a  greater  liability  on  the  ship- 
owner. The  oases  relied  on  by  the  defendants  are 
distinguishable  from  the  present,  because  in  each 
of  them  there  was  a  clear  and  express  stipulation 
in  the  charter-party  beyond  the  words  "  ordinary 
and  customary  manner."  In  Bohertson  v.  Jcteh- 
eon  (2  G.  B.  412)  the  stipulation  was  that  the 
lay  days  *<  should  reckon  from  the  time  of  the 
vessel  beiuff  ready  to  unload  and  in  turn  to 
deliver,"  and  the  whole  stress  of  the  argumett^ 
was  on  those  express  words.  So  in  Leidemann  v. 
SchtUz  (23  L.  J.  17,  G.  P.)  the  express  words  were 
*'  taking  on  board  coal  and  coke  in  regular  turns  <rf 
loading ;"  and  in  Lawaon  v.  Bwmeaa  "  to  be  loaded 
in  regular  turn,"  so  that  in  these  cases,  where 
responsibility  was  eventually  cast  on  the  ship- 
owner, it  depended  on  the  express  terms  of  the 
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oharter-parfcy.  In  the  present  charter-party  there 
are  no  snoh  words.  It  the  stipalation  had  been 
that  the  ship  shocld  proceed  to  the  Welling* 
ton  Dook»  at  Liverpool,  and  there  load,  Uien  the 
difficulty  arising  from  the  state  of  things  at  the 
dock  would  affect  the  charterer  and  not  the  slup- 
owner.  In  this  view  of  the  case,  therefore,  the 
lay  days  would  not  commence  till  the  yessel  was 
in  the  Wellington  Dock.  The  risht  of  selection 
was  in  the  charterers,  and  they  naving  selected 
the  Wellington  Bock,  if  the  regulations  of  the  dock 
did  not  allow  the  yessel  to  have  access  to  the  dock 
at  once,  that  was  no  fault  of  the  charterer,  and  he 
is  not  to  be  made  responsible  for  it.  On  this 
point  this  case  is  not  very  dissimilar  to  KeU  y. 
Anderson  ((10  M.  &  W.  498).  Then  it  is  further 
contended  that  whatever  was  the  right  of  selection 
of  the  dock,  the  charterers  had  no  right  to  select 
the  particular  agent.  But  who  is  to  determine 
what  agent  is  to  be  employed?  The  usual  course  is 
to  employ  a  coal  agent,  and  the  charterer  did  what 
was  usual.  In  Leid&mcmnv.  iSc/tu/s;,  a  question  much 
the  same  as  the  present  was  raised  as  to  whether' 
the  vessel  might  not  have  loaded  earlier,  had  she 
been  allowed  to  ffo  to  another  spout,  and  Jervis, 
O.J.  said,  "  Yes,  but  with  different  coke,  and  at  a 
higher  price.  If  the  captain  may  choose  at  what 
spout  he  will  load,  he  may  next  choose  what 
articles  he  will  load  with.  It  was  not  lefb  to  the 
jury  to  say  wheUier  the  charterer  had  sent  the 
ship  improperly  to  an  encumbered  spout."  So 
here,  if  the  plaintiffs  wished  to  contend  that  the 
agent  was  improperly  chosen,  that  should  have 
been  left  to  the  jury.  There  was  no  evidence  that 
the  agent  was  unreasonably  selected,  and,  there- 
fore, the  claim  for  demurrage  from  the  3rd  to  the 
11th  July  cannot  be  sustained.  There  is  no  sub- 
ordinate question  whether  the  defendants  are 
responsible  for  the  time  which  elapsed  between 
the  vessel's  leaving  the  Wellington  Dock  for  Bir- 
kenhead, and  completing  her  loading  at  the  latter 
place.  If  the  shipowner  took  this  course  for  his 
own  convenience  he  could  not  make  any  claim  for 
it.  But,  drawing  inferences,  I  think  it  was  done 
for  the  convenience  of  both  parties,  in  order  to 
prevent  a  more  serious  loss,  and,  therefore,  the 
shipowners  are  entitled  to  demurrage  for  the 
whole  period.  The  rule  must  be  absolute  to  enter 
a  verdict  for  the  plaintiffs  for  3391. 4a.,  the  amount 
due  for  twelve  days'  demurrage,  the  lay  days  being 
calculated  to  commence  on  the  11th  July. 

BjfiNMAN,  J.~I  am  of  the  same  opinion.  This 
case  turns  on  the  proper  construction  of  the  words 
of  the  charter-party,  and  I  think  that  on  the  11th 
July  the  plaintiffs,  according  to  that  construction, 
bad  done  all  that  lay  on  them  and  in  them  to  do.  I 
was  at  first  disposed  to  think  that  the  words 
**  usual  and  customary  manner  "  had  a  larger  con- 
struction than  I  think,  after  argument,  they  can 
bear.  It  was  argued  that  they  gave  a  different 
intrepretation  to  that  part  of  the  contract  by  im- 
porting that  the  loading  could  only  be  done  at  a 
particular  spout,  and  that  no  liability  could  attach 
to  the  defendants  until  the  vessel  arrived  at  the 
particular  spout.  But  there  is  evidence  that  the 
loading  might  have  been  done  in  another  way,  and 
it  was  not  found  unusual  to  do  it  in  another  way. 
I  think  it  within  the  terms  of  the  charter-party 
that  the  loading  should  be  effected  by  lighterage : 
and,  if  so,  the  words  are  not  so  specific  that  they 
need  be  construed  to  mean  that  no  liability  should 
attach  to  the  defendants  until  the  vessel  got  to  a 


particular  spout.    The  yerdiot  must  be  for  the 
plaintifb  for  twelve  days'  demurrage. 

Muleahsolute. 

Attorney  for  plaintiff,  Wynne,  for  ForshtMO  and 
Hawkins,  Liverpool. 

Attorneys  for  defendants,  Chester,  Urquhart, 
Bushhy,  and  Mayhew,  for  Norris  and  Sons,  Liver- 
pool. 

OOVBT  OF  EZGKEQUSB. 

Reported  by  T.  W.  SATmDXBS  and  H«  Lxxoh,  Eiqn., 
BiRistera.ttt-LAW, 

Feb,  4,  6,  7,  an<2  8, 1872. 

MoEKisoN  V,  The  Univebsa-l  Marine  Insubance 
OoMPANT  (Limited). 

Marine  insurance— ImtiaUmg  of  "sUp^—Ooneecd* 
ment  of  material  faot'Suifseqtwnt  ttoeoution  of 
policy  by  underwriters  with  Knowledge  qf  con* 
cealment— Election — lAoyd's  List — Underwriters^ 
knowledge  of-— -Misdirection, 

The  plaintiff,  the  owner  of  the  ship  0.,  effected,  on 
the  12th  Oct.,  ihrotbgh  P.  his  broker,  an  assurance 
upon  the  chartered  freight  of  the  ship,wiih  under- 
writers, ihe  defendants,  who  thereupon  initialled 
the  slip,  and  debited  the  plaintiff^s  Srokerwith  the 
frenUam,  the  defendants  being  at  the  time  in 
%gnoranoe  of  the  fact,  known  to  the  plaintiff  and 
to  P.,  that  a  telegram  had  arrived  from  which  it 
appeared  probable  ihat  the  0.  was  lost.  On  the 
13^^  Oct,  the  drfendants  became  aware  of  ihe  tele- 
gram, and  metUioned  ittoP.the  broker,  bui  raised 
no  objection  to  the  insurance  on  account  of  it ; 
and  on  the  following  day  (the  14ith)  a  stamped 
policy,  in  accordance  wi&  the  terms  of  the  sUp, 
was  drawn  out  by  the  defendants,  without  protest 
of  quaXijlcation  of  any  sort.  On  {he  I9tk  Oct. 
news  arrived  confirming  the  total  loss  of  the  0,, 
and  the  defendants  thereupon  repudiaied  their 
UdbiUty,  upon  the  ground  of  the  concealment 
from  them  of  the  ahove-mentioned  telegram  \  and 
the  plaintiff  at  once  brought  this  action  aga^nsi 
them  u^on  the  nolicy. 

It  was  admittea  that  the  plaintiff's  broker.  P., 
a^cted  honestly  and  in  good  faith,  and  re- 
frained from  oommuniccUinfi  the  fact  qf  the 
telegram,  beccmse  of  his  conviction,  after  vMiwry, 
thai  the  0,  was  not  the  ship  referred  to.  It 
was  conceded  also,  that  in  effecting  marine 
insurance,  untU  the  sU^  is  initialled,  the  master 
is  considered  merely  in  negotiation,  and  that 
when  it  is  initialled,  the  matter  is  considered  con- 
cluded; and  it  was  proved  to  be  the  custom  of 
underwriters  to  issue  a  stamped  policy  in  accord- 
ance with  the  sUp,  no  matter  what  may  happen 
after  the  slip  is  initialled, 

Blackburn,!,  directed  (he  jury  that,  when  the  under- 
writers became  aware  of  ihe  concealment,  they 
were  bound,  within  a  reasonable  time  after  Us 
coming  to  their  knowledge,  to  elect  whether  they 
would  adopt  and  go  on  ufith  the  contract,  or  repu- 
diate it  on  that  ground,  and  tlhc  question  wasl^t 
to  the  jury,  without  the  expression  of  any  opinion 
on  the  part  of  the  judge,  whether  ihe  defendants 
had  after  knowledge  of  the  concealment  elected  to 
treat  tha  policy  as  a  subsisting  one,  to  which  the 
jury  replied  in  the  negative.  The  verdict  was 
entered  for  the  defendants. 

Held  {Cleasby,  B,,  disseniiente),  by  Martin  and 
BramweU,  BB.,  making  absolute  a  rule  for  a  new 
trial,  that  this  was  a  misdirection. 
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F&r  MaHin.  B. — The  projfer  direeiian  would  he, 
that  ifwhai  ihe  wthderwrxiere  did,  or  did  not  do, 
would  naturaUy  lead  the  broker  to  euppoae  that 
ihepoUoy  was  aeiUvered  to  him  a$  a  hvnding  con- 
traik,  iheth  it  was  a  hmding  contract,  a^id  the 
defenda/nte  were  estopped  from  denying  U, 
JPer  BramweU,  B. — The  proper  direction  would  he 
that  the  act  of  the  defendomts  in  deUvering  out 
the  poUcy  without  protest,  after  the  concealed  fact 
had  come  to  their  knowledge,  waa  oonduot  which, 
uneoDpladned,  showed  that  they  were  treating  the 
contract  as  suhsisOng,  and  wcu  prUndfacie^  evi- 
dence of  an  election  on  their  part  not  to  avoid  it, 
and  thatit  was  for  them  to  show,  hy  some  ocoom- 
panying  oircumstanoes,  that  the  broker  had  no 
right  so  to  understand  their  conduct  in  the  matter. 
Per  Martin  and  BramweU,  BB. — There  is  no  rule  or 
presumption  of  law,  ei^ier  in  principle  or  upon 
a^horUy,  that  underwriters  are  acquainted  with 
the  contents  oflAoyd^s  List  so  as  to  relieve  a  person 
proposing  to  insure  from  the  duty  of  communicat' 
ing  to  them  a  material  foot  known  to  him  before 
ihe  completion  of  the  insiMrcmce,  and  published  in 
lAoyd^s  Lists, 
8ed  eontrct,  per  Oleatby,  Bj-^There  was  no  misdi- 
rection.   The  effect  of  giving  out  the  poUoy  ought 
not  to  be  regarded  of  itself  as  in  the  nature  of 
an  election  at  all.    The  only  contract  is  made  by 
the  sUp,  and  no  fresh  one  is  made  by  the  poUcy, 
which,  whenever  it  is  given  out,whetner  an  hour, 
a  day,  or  two  days  after  the  slip,  mnst  be  taken 
as  made,  uno  fiaiu,  at  the  time  the  contract  is 
entered  into,  and  is  nothing  more  than  the  formal 
conclusion  and  completion  of  the  contract.    The 
doctrine  of  election,  therefore,  does  not  applu, 
Xeno6  V,  Wiokman,  in  the  House  of  Lords  (16 
L,  T.  Btm.  N.  £f.  800;  L.  Ben.  2  Eng.  ^  Ir.  App. 
296;  2  Mar.  Law  Oas.  0.  Sf.  527),  and  Gory  y. 
Patton  (26  L.  T.  Rep.  N.8. 161;  L  Bep.7  (i.B. 
804 ;  ante,  p.  225)  disouased  and  acted  upon. 
This  was  an  aotion  by  a  shipowner  against  under- 
writers npon  a  poliqy  of  marine  insoranoe  upon 
chartered  freight. 

The  declaration  was  in  the  nsnal  form,  Bettins 
forth  the  policy  effected  by  the  plaintiff  thronffh 
his  brokers,  Messrs.  Frevite  and  Greig,  with  the 
defendant  company  on  the  12th  Oct.  1870,  npon 
chartered  freight  of  the  plaintiff's  ship  Oamwria, 
at  a  premiiun  of  8  goineas  per  cent.,  and  averring 
the  total  loss  of  the  said  ship  and  freight  insured 
as  aforesaid;  and  assigning  as  breach  the  nonpay- 
ment by  the  defeudants  of  the  sum  insured  or  any 
part  thereof. 

The  defendants  pleaded— first,  that  they  were 
induced  to  subscribe  the  said  policy  by  the  fraud 
of  the  plaintiff;  secondly,  that  at  the  time  the 
defendants  became  such  assurers  to  the  plaintiff, 
and  subscribed  and  executed  the  said  policy,  the 
plaintiff  and  his  agents  misrepresented  to  the  de- 
fendants, a  fact  then  moieruu  to  he  knoum  to  the 
defendants,  and  material  to  ihe  risk  of  the  said 
policy :  thirdly,  that  at  the  time  of  the  defendants 
subscribing  Mid  executing  the  said  poliqy,  and 
becoming  such  assurers  to  the  plaintiff  the  plain- 
tiff wrongfully  coneealedfrom  the  drfendants  certain 
facts  then  known  to  the  plaintiff  and  unknown  to  the 
defendants,  and  material  to  the  risk  of  the  policy. 

The  particulars  of  the  fraud  and  ooncealinent 
relied  on  by  the  defendants  under  the  abo?e  pleas 
were  that  the  ship  had  met  with  a  disaster  on  the 
coast  of  America,  and  that  the  plaintiff  and  his 
agent  had  receiyed  news  relating  to  the  accident, 


and  that  the  plaintiff  and  his  agents  represented 
that  the  Oamoria  was  not  the  ship  to  which  the 
accident  had  happened,  and  concealed  from  the 
defendants  the  news  they  had  received  relating,  or 
supposed  to  relate,  to  the  said  accident. 

At  the  trial  at  the  winter  assizes,  1871,  at  Liver- 
pool, before  Blackburn,  J.,  and  a  special  jury,  the 
following  were  the  facts  proved : 

The  plaintiff  was  a  merchant  trading  at 
Liverpool  under  the  firm  of  Charles  Morrison 
and  Go.,  and  the  defendants  were  an  assurance 
company,  carrying  on  business  in  London. 
The  plaintiff  was  the  sole  owner  of  the  ship 
Gambria,  which  sailed  from  Bahia  on  the  18th 
Aug.  1870,  for  New  Orleans,  with  the  intention  of 
stopping,  in  pursuance  of  directions,  at  the  South 
West  Pass,  for  orders.  On  9th  Sept.  1870, 
the  plaintiff  entered  into  a  charter-party  with 
McMahon  and  Oo.,  of  Gkdveston,  by  which  the 
ship  Gambria,  John  Owen  master,  and  described 
as  then  on  a  voyage  to  the  South  West  Pass, 
was  to  proceed  to  the  South  West  Pass  for  char- 
terers* orders,  and  thence  to  Oalveston,  in  Texas, 
or  to  New  Orleans,  or  Mobile,  and  there  take  a 
full  cargo  of  cotton  for  Liverpool.  The  South 
West  Pass  is  one  of  the  passes  mto  the  Mississipt 
river,  and  is  some  diiitance  below  New  Orleans,  and 
is  an  usual  place  of  call  for  orders  hj  vessels  goin^ 
to  load  cotton  at  any  of  the  ports  in  the  Gkdf  of 
Mexico.  Cblveston  in  Texes  and  Mobile  are,  as 
well  as  New  Orleans,  ports  in  the  Gulf  of  Mexioo, 
from  which  cotton  is  exported. 

On  3rd  Oct.  1870,  the  Gambria  arrived  at  the 
South  West  Pass  aforesaid,  where  the  master 
received  orders  from  ihe  charterers  to  proceed  to 
Galveston  for  a  cargo  of  cotton,  and  on  the  next 
day  he  sailed  for  that  port,  and  on  the  6th  Oct.  the 
vessel  arrived  off  the  harbour  of  Galveston,  and 
got  ashore  on  the  North  Breaker,  off  the  entranoe 
of  the  harbour,  and  there  was  totally  lost.  On  the 
same  day,  to  wit,  6th  Oct.  1870,  the  master 
went  ashore,  and  dispatched  a  telegram  to  the 

Plaintiff  as  follows:  <'To  0.  Morrison  and  Go., 
iiverpool,— Ship  OamJbria  ashore  near  hexe,  full  of 
water,  lost." 

On  6th  Ocb.,  B.  P.  Hunt,  the  agent  at  Galveston 
of  Lloyd's  Liverpool  and  London  underwriters' 
Association,  despatched  a  telegram  from  (M veston 
to  the  agent  for  Lloyd's  at  New  York,  in  the  fol- 
lowing words :  "  Ship  Oamhria,  Owen  master,  of 
Jersey,  from  Bahia,  South  America,  ballast,  ashore 
North  Breaker,  probably  lost." 

On  7th  Oct.  1870,  the  above  telegram  from  Owen 
to  the  plaindff  was  received  in  London,  at  3.40  p.ni. 
A  telegram  was  also  received  at  an  earlier  hour  on 
the  same  day,  addressed  to  Lloyd's,  London,  from 
the  agent  for  Lloyd's  at  New  York,  in  consequence 
of  which  an  announcement  was  made  in  Lloyd's 
List,  that  the  Oamfrrux  (probably  Gameo)  from  New 
Orleans,  was  grounded  on  North  Breaker. 

As  soon  as  the  aforesaid  telegram  addressed  to 
the  plaintiff  was  received  in  London,  it  was  handed 
over  to  the  post  office  for  transmission  to  the 
plaintiff  at  Liverpool,  where  it  was  received  at  5.30 
p.m.  The  plaintiff  denied  having  received  this 
telegram,  and  the  issue,  tmidered  by  the  defen- 
dants on  this  point,  was  decided  by  the  jury  in 
favour  of  the  plaint^.  The  telegram  from  Lloyd's 
agent  at  New  York  was  received  by  Lloyd's  in 
London,  in  time  for  transmission  and  receipt  of 
the  news  at  Liverpool  at  38  minutes  past  noon  on 
the  7th  Oct.,  and  was  entered  on  the  loss^book  at 
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the  rooms  of  the  TJDderwriters'  Association  at 
Lirerpool,  at  39  minutes  past  noon  on  the  same 
day.  The  telegram  as  reoeiTed  at  Liverpool  was  as 
IbUowB :  "  Oamhria,  qaery  Oallao,  from  New 
Orleans,  aground  North  Breaker."  The  plaintifE 
was  not  a  memher  of,  or  a  subscriber  to,  the 
Underwriters'  rooms,  to  which  only  subscribers  or 
members  were  admitted. 

After  making  the  abore  entry  in  the  loss  book, 
ihe  secretary  to  the  Li?erpool  Lloyd's  Association 
searched  Lloyd's  List,  and  abont  one  hour  after 
making  the  entrj  he  added  at  the  foot  ofit,  in  the 
loss  book  aforesaid,  the  following  words  in  paren- 
thesis: ("  nemorandum,  Oamlma,  Owen,  1177 
tons,  left  Bahia  18th  Aug.  for  New  Orleans.") 
The  said  secretary  not  being  able  to  find  anything 
abont  a  ship  named  OaUSo,  telegraphed  to  the 
London  Lloyd's  on  the  same  7th  Oct.  to  inquire 
into  the  meaning  of  the  words  '*  qy.  Ocdlao,"  and 
receired  an  answer  the  same  day  at  5.50  pm., 
after  the  rooms  were  closed,  in  the  following 
words,  "  Cameo,  from  New  Orleans,  is  supposed  to 
be  the  name  of  the  ship  aground  on  the  North 
Breaker.'  On  the  evening  of  the  7th  Oct.,  at  the 
hour  for  closing  the  room  to  subscribers,  the 
secretary,  according  to  his  custom,  sent  for  publi- 
cation to  the  lAveiyool  Mercuri/,  a  daily  joarnal 
published  in  Liverpool,  a  copy  of  the  despatch  first 
received  from  Lloyd's,  but  added  the  word  *'  qy. " 
after  the  words  ''New  Orleans,"  so  that  in  the 
Mercury  of  Saturday,  8th  Oct.  the  publication 
among  the  shippins  news  was  in  these  words 
*'  Oanibria  (qy.),  Oculao  from  New  Orleans  (qy.), 
aground  North  Breaker."  After  the  above  tele- 
ffram  had  been  sent  to  the  Mercury  for  pub- 
noation,  the  secretary  having  reoeived  the  tele* 
^m  from  London  Lloyd's  in  answer  above  men- 
tioned, searched  Lloyd's  List,  in  order  to  ascer- 
tain something  abont  the  ship  Oameo,  and  then 
made  the  following  entry  in  the  loss-book : 

"The  vessel  on  the  North  Brm^er,  reported 
yesterdi^  as  the  Gambria  is  stated  to  be  the 
Oameo,  from  New  Orleans.  Memorandum^The 
ship  Oomao  from  Antwerp,  arrived  at  New  Orleans 
on  the  26th  Sept. "  and  this  entiy  was  also  sent  to 
the  Ifarcuryon  the  morning  of  Saturday,  the  8th, 
and  was  published  in  the  paper  on  Monday,  10th 
Oct. 

The  secretary  stated  in  his  evidence,  on  cross* 
examination,  thiat  he  added  the  above  memorandum, 
relative  to  the  ship  Oameo  from  Antwerp,  as  being, 
in  his  opinion,  tantamount  to  a  statement  that  the 
ship  on  the  North  Breaker  could  not  be  the  Oameo, 
because  "  the  Oameo,  having  arrived  on  the  26th 
Sept.,  could  not  have  got  her  cargo  discharged  and 
loaded,  and  came  out  again  to  be  lost  on  the  6th." 
He  did  not  however  communicate  with  Lloyd's, 
in  London,  that  he  had  come  to  this  conclusion. 

On  Saturday,  8th  Oct.  the  plaintiff,  who  up  to 
that  time  had  no  insurance  on  the  Gambria  or  her 
freight,  wrote  from  Li?erpool  orders  to  Brevity 
and  Gkeig,  London  insurance  brokers,  to  ^ect 
insurance  for  5000L  on  the  ship,  and  5000L  on 
chartered  freight.  The  plaintiff  bought  a  copy  of 
the  Liverpool  Mercury  of  8th  Oct.  mit  he  swore 
that  he  did  not  see  the  entry  above  mentioned 
until  his  attention  was  called  to  it  at  his  own 
house,  late  in  that  afternoon,  after  the  letter  of  the 
8th  had  been  posted.  The  8th  Oct.  was  a  Saturday. 
The  plaintiff  also  bought  a  copy  of  the  Liverpool 
Meroury  of  10th  Oct.,  on  his  way  to  his  office, 
where  he  went  earlier  than  usual  in  consequence 


of  the  announcement  in  the  Mercury  of  the  8th. 
Immediatelv  on  his  arrival  at  his  office,  on  the 
10th  Oct.,  the  plaintiff  telegraphed  to  his  brokers, 
Previt^  and  Greig,  as  follows :  "  Since  writing 
Saturday,  paragraph  in  Mercury,  Oambria,  query 
Oallao,  fh>m  New  Orleans,  grounded  on  North 
Breaker.  To-day's  Merewry  says.  The  vessel  on 
North  Breaker  reported  yesterday  as  the  Oambria 
is  stated  to  be  the  Oameo  from  New  Orleans.  Can 
vou  find  out  at  Lloyd's  and  let  me  know  by  wire 
before  acting;  "  and  later  on  the  same  day  he  also 
wrote  to  them  a  letter  stating  that  he  did  not 
think  it  could  be  the  Oambria,  as  the  master 
''would  certainly  have  telegraphed,"  and  he 
had  received  none,  but  that,  if  the  Gambria 
were  not  lost,  he  should  wish  her  to  be  insured. 
No  information  was  given  to  the  underwriters  of 
the  memorandum  published  in  the  Mercury  of 
10th  Oct.  at  the  end  of  the  telegram  as  above- 
stated.  The  letter  of  the  plaintiff  of  8th  Oct.,  and 
the  telegram  of  the  plaintiff  of  the  10th  Oct.,  were 
received  together,  on  Mondi^,  10th  Oct.,  by  the 
brokers  when  they  reached  their  office  in  the  city 
on  that  morning,  and  Previt6,  a  member  of  the 
firm,  went  to  Lloyd's  for  the  purpose  of  searching 
the  books,  and  endeavouring  to  ascertain  whether 
the  vessel  reported  to  be  lost  was  the  Oambria  or 
the  Oameo. 

At  the  London  Lloyd's  there  are  in  an  inner 
room,  known  as  the  reading  room,  to  which 
brokers  and  underwriters  have  free  access,  index- 
books,  which  are  very  heavy  volumes,  contain- 
ing an  index  to  the  entries  in  Lloyd's  List  In 
these  index-books,  the  said  Frevit^  discovered  an 
entry  relating  to  the  Oambria,  and  this  entry  re- 
ferred him  to  Lloyd's  List  of  Saturday,  8th  Oct., 
where  he  looked  and  found  the  announcement  of 
the  Oambria  (probably  Oameo),  from  New  Orleans, 
grounded  on  North  Breaker,  published  as  having 
been  reoeived  from  New  York  as  above-mentioned. 
Lloyd's  List,  to  which  the  broker  was  referred  by 
the  said  index-books,  is  a  daily  shipping  gazette, 
containing  several  hundreds  of  entries,  giving 
shipping  news  from  all  parts  of  the  world,  and 
these  gazettes  are  received  every  morning  by 
underwriters,  and  were  actually  reoeived  by  the 
defendants.  The  entries  in  Lloyd's  List  are  in- 
dexed by  clerks  at  Lloyd's  into  the  index-book 
above  described.  The  said  broker  also  searched 
at  Lloyd's  for  information  about  the  ship  Oameo, 
and  found  that  there  was  news  of  her  arrival  at 
New  Orleans  on  the  26th  Sept.,  and  not  finding 
any  news  of  the  arrival  of  the  Oambria  at 
New  Orleans,  or  at  the  South  West  Pass, 
as  was  to  be  expected  if  she  had  arrived  there, 
he  concluded  that  the  vessel  reported  to  bo 
ashore  on  the  breakers  must  be  the  Oameo  and 
not  the  Oambria.  Upon  cross-examination  by 
the  defendants'  counsel,  he  admitted  that,  when 
coming  to  that  conclusion,  it  did  not  occur  to  him 
to  think  how  a  ship  that  had  arrived  at  New 
Orleans  on  the  26th  C5ept.  could  have  loaded  there 
and  been  lost  on  the  North  Breaker  on  the  6th 
Oct. 

The  said  broker,  howe?er,  having  come,  in  good 
faith  to  a  conclusion,  as  above  stated,  that  the 
vessel  reported  ashore  on  the  North  Breaker  oould 
not  be  the  Oambria,  applied  on  behalf  of  the 
plaintiff  to  various  underwriters  on  the  10th, 
11th,  and  12th  Oct.  for  insurance  as  directed 
by  the  plaintiff  in  his  letter  of  the  8th  Oct.  He 
stated  to  them  when,  and  from  where  the  vessel 
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Bailed*  and  what  was  the  voyage,  bat,  beyond  this 
he  ffave  no  information  to  the  nnderwriters,  and 
mA&  no  comnoanicatioo  to  any  of  them  of  the 
telefframs  relative  to  a  ship  ashore  on  the  North 
Breaker,  or  of  his  searches  and  the  inference  which 
he  had  drawn  in  his  own  mind  that  the  yessel 
reported  ashore  was  not  the  Cambria,  He  ad- 
mitted, on  cross-examination  by  the  defendants' 
counsel,  that  he  did  not  intend  to  insure  the 
Oamhria,  if  it  should  turn  out  that  she  was  the 
Tessel  that  was  on  the  North  Breaker,  and  that  he 
refrained  from  communicating  anything  on  that 
subject  to  the  underwriters,  because  of  his  con- 
viction that  the  vessel  ashore  was  the  Oameo  and 
not  the  Gambria,  It  was  not  suggested,  b^  either 
party,  that  the  broker  was  acting  otherwise  than 
in  good  faith,  and  it  was  conceded  that,  in  making 
the  insurance  hereinafter  mentioned,  he  had  no 
dishonest  intention. 

On  the  10th  Oct.,  after  making  the  examination 
above  described,  the  said  broker  applied  for  in- 
surance, by  making  out  a  slip  in  the  ordinary  form 
used  by  insurance  brokers,  and  he  effected,  on 
that  day,  with  underwriters  other  than  the  defen- 
dants' insurance  on  the  freight  for  1350L  at  a 
premium  of  6L  6«.  per  oent. ;  and  on  the  same 
day  he  exhibited  to  the  defendants'  under- 
writer, Mr.  J.  L.  Fisk,  the  slip,  initialed  at  a  pre- 
mium of  61.  6«.  per  cent.,  and  proposed  that  the 
defendants'  company  should  take  a  line  on  the 
freight  at  the  same  rate.  Fisk,  after  hearing  from 
the  said  broker  that  insurance  on  the  vessel  was 
also  desired,  declined  to  insure  the  ship  at  all,  but 
offered  to  take  a  line  on  the  freight  at  8  guineas 
premium.  On  Tuesday,  11th  Oct.  the  said  broker 
effected  further  insurance,  on  behalf  of  the  plaintiff, 
on  the  freight  of  the  Cambria^  at  8  guineas  per 
cent.,  and  on  Wednesday,  12th  Oct.,  plaintiff  pro- 
posed to  the  defendants'  assistant  underwriter, 
H.  T.  Pritchett  (Fisk  being  then  away  for  a  short 
holiday),  to  take  a  line  on  the  freight  at  8  guineas 
per  cent.,  stating  that  Fisk  had  given  him  a  quota- 
tion at  that  rate ;  and  Pritchett,  without  asking 
for  or  receiving  any  information  from  the  broker, 
beyond  the  date  of  the  sailing  of  the  vessel,  and 
the  facts  stated  in  the  slip,  initialed  the  slip,  on 
behalf  of  the  defendants,  for  a  line  of  500Z  on  the 
chartered  freicrht.  The  same  day,  and  soon  after 
having  initialed  the  slip,  the  said  Pritchett  had 
occasion  to  visit  Lloyd's  rooms,  and  there  saw,  on 
entering  the  room,  the  loss-book,  lying  open  on 
the  stand  on  which  it  is  always  kept  open  for  the 
information  of  M  visitors  to  the  rooms.  In  it 
there  had  been  entered  that  morning,  for  the  first 
time,  the  announcement  from  the  agent  at  New 
York,  above  mentioned,  that  is  to  say,  "The 
Cam&ria, probably  Cameo,  from  New  Orleans,  had 
grounded  on  North  Breaker."  This  entry  should, 
in  ordinary  course,  have  been  made  in  the  loss- 
book  on  the  same  di^  as  it  appeared  in  Lloyd's 
List,  namely,  on  the  8th  Oct.,  but  owing  to  some 
negligence  at  Lloyd's,  it  had  been  omitted.  Imme- 
diately on  seeing  this  entry  in  the  loss-book, 
Pritchett  saw  the  broker  Previt^  in  the  room,  and 
drew  his  attention  to  the  loss-book,  saying,  '*  This 
looks  unoommonly  like  the  Cambria  which  I  have 
just  written  for  you."  To  which,  according  to 
Pritohett's  evidence,  Previt^  replied,  "  I  know  all 
about  this ;  this  is  the  Cameo"  or  words  to  that 
effect.  Previt^,  however,  said  his  reply  was,  "  I 
have  known  about  that  some  for  some  days.  I  don't 
think  anything  of  it."     Pritchett  then  went  with 


Previt^,  and  was  shown  by  him  the  entries  whidh 
he  (Previt^)  had  previously  examined. 

It  was  conceded  that,  in  effecting  marine 
insurances,  until  tHe  slip  is  initialed,  the  matter 
is  considered  as  merely  in  ne^tiation.  When 
initialed,  the  contract  is  considered  ooncladed. 
It  was  proved  to  be  the  usage  of  underwriters  to 
issue  a  stamped  policy  in  accordance  with  the 
slip,  no  matter  what  might  happen  after  the  slip 
was  initialed. 

On  13th  Oct.  Fisk  returned  to  London,  and  was 
immediately  informed  by  Pritchett  of  all  that  had 
taken  place  between  himself  and  Previt^.  Fisk 
stated  that  he  was  the  person  whose  duty  it  would 
be  to  determine,  on  ascertaining  that  there  had 
been  a  conoealmentt  whether  the  defendants 
would  carry  out  the  insurance. 

The  course  of  business  as  to  issuing  polides  in 
the  defendants'  office  is  as  follows : — ^The  business 
of  the  office  is  conducted  in  two  departments,  one 
of  which  is  the  underwriting  department,  and  the 
other  that  of  the  Secretary  and  Adjuster  of 
claims.  After  slips  are  initialed  in  the  under* 
writer's  department,  they  are  passed  into  the 
secretai'y's  department,  and  thenceforward  the 
underwriter's  department  has  nothing  further  to 
do  with  them.  All  the  sUps  taken  are  forthwith 
given  to  the  policy-writers,  and  the  head  of  the 
policy-writers  obtains  the  necessary  stamps,  and 
the  policies  are  then  filled  up  on  the  proper 
stamped  forms.  This  work  usually  occupies  about 
two  days ;  that  is  to  say,  on  the  day  but  one  after 
the  slips  are  initialed,  the  policies  are  signed  by 
the  directors,  and  are  then  placed  in  pigeon  holes, 
under  the  letters  of  the  alphaphet,  in  the  outer 
office  for  delivery.  The  policies  are  always  dated 
as  of  the  day  of  the  date  of  the  slip,  no  matter 
what  delay  may  occur  in  filling  up  the  policies. 

In  this  case  a  policy  was  filled  up  according  to 
the  terms  of  the  initialed  slip.  It  was  dated  on 
the  12th  Oct  1870,  but  was  not  executed  by  the 
directors  until  the  14th  or  15th,  and,  having  been 
deposited  in  the  pigeon  holes,  was  taken  away  by 
a  clerk  of  Previt^,  tne  broker,  on  the  J  4th  or  15tn 
of  that  month.  On  the  19th  Oct.  1870,  a 
telegram  was  received  and  posted  on  the  loss- 
book  at  Llc^d's,  showing,  unquestionably,  thaA 
the  vessel  lost  on  the  North  Breaker  was 
the  Oamhria,  The  defendants  made  no  objection 
nor  protest,  in  respect  of  the  insurance  elffeoted 
with  them  as  aforesaid,  between  t|ie  date  of  initial- 
ing the  slip  and  the  20th  Oct.,  when  notice  was 
given  by  them  to  the  plaintiff  that  they  declined 
to  be  bound  by  the  policy.  No  premium  for  in- 
surance had  been  received  by  the  defendants* 
prior  to  the  20th  Oct.;  the  premium,  though 
debited  at  once  to  the  broker,  would  only  become 
payable  on  the  8th  Nov.  It  was  tendered  by  the 
broker,  on  behalf  of  the  plaintiff,  to  the  defendants 
in  due  time  after  the  20th  Oct.,  but  the  defendants 
refused  to  receive  it. 

At  the  trial,  various  defences  were  set  up,  a 
principal  contention  being  that  the  plaint  had 
received  a  telegram  from  his  captain,  annonnoing 
the  loss  before  directing  his  brokers  to  insure  on 
the  8th  Oct 

The  learned  judge  directed  the  jury  in  his  sum- 
ming up  as  follows :  ''  When  he  hears  tiiat  there 
has  oeen  concealment,  the  underwriter  is  not 
bound  to  say,  '  I  will  put  an  end  to  the  polioy,' 
but  he  has  a  right  at  his  election  to  say, '  Ton 
have  been  guilty  of  a  concealment  whioh  wonld 
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entitle  me  to  determine  the  policy,  but  I  prefer  to 
go  on  with  it ; '  he  has  what  lawyers  call  the  right 
of  election,  bat  he  cannot  say, '  I  elect  to  go  on,' 
and  then  when  he  hears  that  there  is  a  loss  say, 
'  Now  I  hear  there  is  a  loss  I  will  not  recognise  the 
I>olioy.'  .  .  .  Then  comes  the  third  and  last  qaes- 
tion  which  I  pointed  oat  to  you  before.  I  told 
Toa  that  when  a  man  discovers  that  there  has 
Deen  misrepresentation  of  that  sort,  he  cannot 
keep  the  contract  and  get  rid  of  it  too.  He  has  a 
right  to  say,  *  Take  back  yoar  premium  and  make 
the  contract  a  nullity.*  He  has  also  a  right  to  say, 
'Yon  have  done  what  has  entitled  me  to  get  rid  of 
the  contract,  but  I  will  keep  the  premium  and  go 
on.'  Ho  has  a  perfect  right  to  do  either  of  those 
things,  and  when  he  has  got  notice  of  the  conceal- 
ment he  is  bound  to  make  his  election  within 
a  reasonable  time;  he  is  not  bound  to  do  it  with 
desperately  hot  speed.  A  man  cannot  wait  to  ta^e 
his  chance,  he  must  elect  within  a  reasonable  time." 

The  learned  judge  then  reviewed  the  e?idence, 
and  proceeded :  *'  Now  Mr.  Fisk  is  the  man  who 
determines  on  these  returns  of  premiums.  He 
knows  on  the  13th  Oct.  of  all  this,  as  far  as  this 
non-disclosure  goes.  He  was  aware  of  the  fact, 
and  that  he  might  have  returned  the  premium,  or 
had  a  right  to  say  he  would  return  the  premium ; 
and  returning  the  premium  would  say  he  was  not 
liable.  No  doubt  if  he  had  offered  to  return  the 
premium  Mr.  Previt^'a  answer  would  be,  *  I  will 
not  take  it,'  but  still  Mr.  Fisk  had  no  right  to  con- 
tinue to  hold  the  premium ;  he  could  not  play  fast 
and  loose ;  he  mast  either  adopt  it  or  refuse  it.  A 
great  deal  has  been  said  aboat  the  slip  and  the 
stamped  policy.  I  think  as  regards  this  part  of 
the  case  it  makes  no  difference  whatever.  I  believe 
(you  know  better  than  I  do)  it  has  been  correctly 
stated  that  the  putting  it  on  the  slip  is  considered 
in  fiftir  dealing  and  mercantile  understanding,  as 
being  the  contract,  as  if  it  were  made  on  that  day. 
This  would  equally  apply  if  the  contract  had 
actually  issued  as  a  stamped  policy.  .  .  .  The  de- 
fendants knew  the  fact,  and  did  not  do  anything 
or  tfkke  any  step,  until  news  of  the  loss  came. 
Then  the  third  question  of  this  defence  comes  to 
be,  do  you  think  that  they,  having  this  opportunity 
(taking  into  account  that  they  should  make  an 
election  within  a  reasonable  time)  had  elected  to 
go  on  with  the  contract  P  If  so,  that  puts  an  end 
to  the  defence.  On  this  I  express  no  opinion  at 
alL    I  leave  this  entirely  to  you." 

Four  questions  were  left  to  the  jury  by  the 
learned  judge,  which  were  answered  by  them 
as  follows: — First,  whether  the  plaintiff  had  re- 
ceived the  telegram  addressed  ho  himself  from 
Galveston  by  the  master,  John  Owen,  and 
to  this  the  jury  answered,  No ;  secondly,  whether 
it  was  material  to  the  underwriters  in  cal- 
culating the  premiums  or  determining  whether 
to  take  the  risk,  to  know  of  the  telegram 
which  arrived,  and  was  in  Lloyd's  Lists  and 
the  Mercury,  and  to  this  the  jury  answered, 
Tes;  thirdly,  whether  the  broker  had  a  right 
to  suppose  that  the  underwriters  were  ac- 
quainted with  the  contents  of  Lloyd's  List,  and  to 
this  the  jury  answered,  No ;  fourthly,  did  the  de- 
fendant company,  after  knowledge  that  the  broker 
Jiad  not  disclosed  this  hot,  elect  to  treat  the  policy 
as  Bubsistin^,  and  to  this  the  jury  answered.  No. 
The  learned  ludge  thereupon  directed  the  verdict 
to  be  entered  for  the  defendants  upon  all  the  pleas 
except  that  of  fraud. 


A  rule  nisi  was  subsequently  obtained  by  Hbliber, 
Q.O.,  on  behalf  of  the  plaintiff  for  a  new  trial  on 
the  ground  of  misdirection,  in  that  the  learned 
judge  ought  to  have  told  the  jury  that  the  defen- 
dants were  to  be  presumed  to  know  the  contents  of 
Lloyd's  List,  and  the  plaintiff  was  not  bound  to 
communicate  information  contained  in  them ;  and 
also  that,  on  the  facts  proved  with  reference  to 
the  execution  of  the  pohcy  without  protest,  after 
knowledge  of  the  alleged  concealment,  the  learned 
judge  ought  to  have  directed  the  jury  to  find  for 
the  plaintiff ;  and  that  on  the  question  of  election, 
the  verdict  was  against  the  weight  of  evidence ; 
and  against  this  rule. 

Feb.  4,  6,   and   l.—Butt,  Q.O.,  J.  R.  MeUor, 
and  Benjamin,  for  the  defendants,  showed  cause, 
and  contended  in  substance,  that  the  initialling  of 
the  slip  was,  in  fact,  the  contract,  and  that  the 
policy  when  executed,  had  reference  to  the  date  of 
the  slip,  and  that  the  policy  oueht  to  be  con- 
sidered as  having  been   executed  at  that  time, 
and  that  it  was  avoided  by  any  concealment  prior 
to  that  date.    The  memorandum  in  the  Liverpool 
Mercury  was  a  material  fact  within  the  knowledge 
of  the  plaintiff,  which  he  ought  to  have  commu- 
nicated to  his  broker,  and  that  the  broker  himself 
concealed  facts  within  his  knowledge  from  the  un- 
derwriters.  They  urged  also  that  the  underwriters 
merely  issued  the  stamped  policy  as  a  formal  act, 
because  they  were  bound  in  honour  to  place  the 
assured  in  a  position  to  bring  an  action,  in  which 
the  question  of  liability  or  non-liability  might  be 
determined,  and  also  that  the  underwriters  were 
not  bound  to  be  acquainted  with  the  contents  of 
Lloyd's  List,  and  that  in  all  cases  it  was  a  question 
for  the  jury  whether  they  were  or  not.    Neither 
party  intended  to  insure  the  Cambria  if  she  was 
lost  at  the  time  of  the  insurance.    They  cited  and 
relied  on  the  foUowinfl;  cases  and  authorities : 
MeAndrew  v.  BeU,  1  Esp.  373 ; 
Court  V.  Martinecm,  3  Dooff.  161 ; 
Proudfoot  V.  Montefiore,  2Mar.  Law Oaa.  O.  S.  512; 
16  L.  L.  B«p.  N.  S.  585;  L.  Bep.  2  Q.  B.  511 ; 
36L.J.225,Q.B.; 
Clough  y.  London  and  North  Western  Railway  Com- 
pany (in  error),  25  L.  T.  Bep.  N.  8.  708 ;    L.  Bop. 
7  Ex.  26:  41  L.  J.  17,  Ex. ; 
Priere  v.  WodehMue,  1  Holt's  Bep.  N.  P.  272 ; 
EUon  y.  LwrhvM,  5  Car.  &  P.  385; 
Mackintosh  and  another  v.  Marshall,  11  M.  &  W. 

116;  12L.J.,N.S.,337,Ex.; 
Bates  y.  Hewitt,  2  Ifar.  Law  Cas.  O.  8.  432,  at  Nisi 
Prins ;  15  L.  T.  Bep.  N.  8.  366;  86  L.  J.  282,  Q.B. ; 
L.Bep.2Q.  B.585; 
Cory  y.  PaJtton,  ante,  p.  225:  26  L.  T.  Bep.  N.  8. 161 ; 

41  L.  J.  195  n,  Q.  B. ;  L.  Bep.  7  Q.  B.  304 ; 
lonides  and  another  v.  The  Pac^  Pire  and  Marine 
Insurance  Comnanu,  ante,  p.  141 ;  25  L.  T.  Bep. 
N.S.490;  L.Bep.6.Q.B.674;  41  L.  J. 33,  Q.B. ; 
8.0.  in  error,  ante,  p.  330;  26  L.  T.  Bep.  N.  8.  738 ; 
41L.  J.190.Q.B.;  L.  Bep.  7  Q.  B.  517 ; 
Xenos  V.  Wickham  in  the  Honae  of  Lords,  2  Mar. 
Law  Cas.  O.  8.  527;  16  L.  T.  Bep.  N.  8.  800; 
L.  Bep.  2  Eng.  &  Ir.  App.  296 ;  36  L.  J.  313,  0.  P. ; 
Leigh  y.  Adams,  ante,  p.  147 ;  25  L.  T.  Bep.  N.  8. 566 ; 
Amonld  on  Marine  Insoranoe,  4th  edit,  p.  530 ; 
Phillips  on  Insnranoe,  par.  603 ; 
2  Dner  on  Insoranoe,  pp.  480, 481,  555. 
Hotker,  Q.O.,  HerscheU,  and  McOonneU  for  the 
defendant  con^rot  supported  their  rule,  and  con- 
tended that  the  underwriters  would  be  presumed 
to  be  possessed  of  all  the  information  which  they 
could  have  obtained  from  Lloyd's  List,  if  they 
had  chosen  to  resort  to  that  usual  and  ordinary 
source  of  information.    That  even  if  the  plaintiff's 
brokoTi  Previt^,  ought  to  have  informed  the  defon- 
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dants  of  the  faotd  whioh  had  come  to  his  knowledge, 
still,  if  the  defendants  were  folly  informed  of  these 
facts  aliunde,  hefore  they  issued  the  policy,  they 
mast  be  taken,  by  issuing  it  with  snch  knowledge 
without  any  protest,  to  haye  elected  to  go  on  with 
the  insoranoe,  and  they  could  not  afterwards  resist 
the  claim  of  the  assured  on  the  ground  of  the  con- 
cealment of  the  facts  referred  to.  They  cited  and 
commented  on  the  various  authorities  referred  to 
on  the  other  side,  and  cited  also 

Carter  v.  Boehm,  8  Burr.  1905 :  1  W.  Bl.  698 ; 

Lee  and  another  v.  Jonee,  12  L.  T.  Bep.  N.  S.  122 ; 
17  C.  B.,  N.  S.,  482 ;  84  L.  J.  181, 0.  P. ; 

Oandy  y.  The  Adelaide  Marine  Insurance  Cc 
ante,p.  188;  25 L.  T.Bep.  N.  S.  742;  41  L. 
Q.B.;  L.  Bep.  6Q.  B.7&; 

narrower  and  others  y.  Hutchinson,  in  error  from 
the  Q.  B.,  22L.  T.  Bep.  N.  S.  684;  L.Bep.  5Q.  B. 
584;  10B.&S,468;  8  Mar.  Law  Oas.  O.  S.  484 ; 

Mackenzie  y.  Coulson,  L.  Bep.  8  Eq.  Cas.  568 ; 

Kingsjford  v.  Merry,  in  error,  1  H.  &  N.  503 ;  26L.  J. 
88,  JSx.  ; 

1  Amould  on  Marine  Insnranoe  (4Ui  edit.)  pp. 
510,528; 

80  &  81  Vict.  c.  28,  as.  4,  7,  9. 

Our,  adv,  vuU, 
Feb.  8. — ^There  being  a  difference  in  opinion 
amongst  the  members  of  the  court  the  following 
jadgments  were  delivered : — 

Martin,  B. — In  this  case,  the  majority  of  the 
court  are  of  opinion  that  there  should  be  a  new 
trial.  Three  points  were  made  in  answer  to  this 
action,  the  prmcipal  one  being  that  there  was  a 
material  concealment  made  by  the  plaintiff  (the 
assured)  himself,  namely,  the  concealment  of  a 
memorandam  or  notice  which  appeared  in  the 
Liverpool  Mercury,  of  Monday,  the  19th  Oct  1870 ; 
and  my  impression  is  that,  if  established,  that  was 
a  mateorial  concealment ;  but  I  do  not  think  it  was 
fully  or  distinctly  brought  before  the  jury.  It 
seems,  I  think,  to  have  been  considered  at  first, 
both  by  the  learned  judge  and  the  counsel  on  both 
sides,  as  rather  of  a  secondary  character  to  the 
other  defence  to  the  action.  Bat,  upon  considera- 
tion, both  my  brother  Bramwell  and  I  think 
that  it  is  clearly  a  serious  matter,  and  that  it 
is  not  right  to  allow  an  obviously  momen- 
tous question  to  be  determined  unless  it  be 
quite  clear  that  the  real  point  has  been  dis- 
tinctly broQGrht  to  the  consideration  of  the 
jury.  There  is  strong  reason  to  believe  that  the 
3ury  did  themselves  take  this  into  their  considera- 
tion ;  but  it  was  certainly  not  laid  before  them  by 
the  learned  judge ;  nor  was  their  attention  callea 
to  it  in  the  way  in  which  it  is  desirable  that  such 
an  important  question  should  be  determined. 
Upon  that  point,  therefore,  my  brother  Bramwell 
and  I  think  that  the  verdict  was  at  least  doubtful. 
The  concealment  next  alleged  was  a  concealment 
by  the  broker,  and  the  plaintiffs  counsel  admitted 
that,  no  doubt,  that  was  a  concealment;  but  it 
was  said  that,  inasmuch  as  the  iiftct  which  was 
alleged  to  be  concealed  appeared  in  Lloyd's 
Begister,  or  some  book  or  publication  at  Lloyd's, 
the  underwriter  was  not  in  a  condition  to  take  ad- 
vantage of  the  concealment.  That  I  think  was 
disposed  of  in  the  course  of  the  argument  by  our 
bein^  satisfied  that  it  was  a  question  of  fact ;  and 
that  It  could  not  be  assumed,  as  a  matter  of  law,  that 
the  underwriter  saw  every  notice  that  appeared  in 
the  paper  (which  was  handed  up  to  us),  a  copy  of 
whioh  It  was  alleged,  ^  as  on  a  desk  in  his  room.  It 
must  necensarily  bea  question  of  fact,  and  upon  that, 
as  I  have  already  stated,  the  question  was,  in  the 


opinion  of  the  majority  of  the  court,  left  rightly 
to  the  jury,  and,  were  it  the  only  question  left  in 
the  case,  we  should  feel  bound  by  it.  But  there 
is  a  serious  question  behind.  The  facts  were  as 
follows :  There  were  certain  telegrams  published  at 
Lloyd's.  The  brokers  who  effected  the  policy 
knew  of  them ;  and,  as  already  stated,  we  thin^ 
and,  indeed,  it  is  admitted,  that  it  was  material 
that  they  should  have  been,  though  they  were  not, 
communicated  to  the  underwriters ;  and  the  reason 
given  by  the  broker  at  the  trial  is  probably  true, 
that  he  really  had  satisfied  himself  that  the  ship 
which  was  stated  tp  be  ashore  was  not  the 
Oamhria,  and  that  he  honestly  believed  that  it 
was  a  different  ship.  However,  that  fact  became 
known  to  the  underwriter  shortly  afterwards, 
who  was  then  possessed  of  exactly  the  same 
knowledge  as  the  broker,  and  he  then,  with- 
out any  intimation  to  the  broker  of  an  in- 
tention to  dispute  his  liability,  delivered  a 
signed  policy,  stamped,  to  the  broker,  or  to 
the  plaintiff ;  and  the  question  is  whether  or  not 
he  is  now  at  liberty,  after  the  loss  has  occurred  a 
few  days  afterwards,  to  say  he  is  not  bound 
by  that  policy  on  the  ground  of  concealment.  I 
confess  that  my  impression  is  that,  having  thought 
fit  without  notice  to  give  out  a  policy  as  if  it  were 
binding  on  him,  and  which  would  induce  anjfone 
to  suppose  that  he  so  considered  it,  and  especnally 
after  naving  received  the  premium,  he  is,  to  use 
an  intelligible  but  much  misused  expression, 
estopped,  and  cannot  be  allowed  to  wait  until  the 
loss  has  occurred,  and  then  elect  to  return  the  pre- 
mium or  to  rescind  the  contract  for  its  payment^ 
and  put  the  assured  in  the  position  of  being  pre- 
vented from  insuring  elsewhere  in  the  interval 
between  the  payment  of  the  premiums  and  the 
discovery  of  the  loss.  I  cannot  out  think  that  the 
manner  in  which  this  qnestion  was  viewed  by  the 
Lord  Chief  Baron  at  the  former  trial  in  the 
summer  of  1871,  as  read  to  us  from  the  shorthand 
writer's  notes,  is  the  more  correct  mode  of  dealing 
with  the  case(a).  My  own  impression  is  that  the 
proper  direction  to  the  jury  would  be  that  if  the 
underwriter  did  deliver  the  policy,  and  if  the 
delivery  of  the  policy  and  the  retention  of  the 
premium,  or  the  non-rescinding  of  the  contract 
lor  the  premium,  would  naturally  lead  the  plaintiff 
to  suppose  that  it  was  delivered  to  him  as  a  bind- 
ing contract,  then  it  was  a  bin^ng  contract,  and 
the  underwriter  is  estopped  from  now  deny- 
ing it.  That  is  my  view  of  this  case,  and 
therefore,  in  my  opinion,  there  must  be  a  new 
trial 

Bramwell,  B. — I  think  that  there  must  be 
a  new  trial  in  this  case,  although  I  come  to 
that  conclusion  with  great  reluct{mce,  as  I 
cannot  help  thinking  mat  substantial  justice 
has  been  done  by  the  verdict  of  the  jury.  I 
agree  with  my  brother  Martin,  that  we  cannot 
rely  upon  what  may  be  called  the  plaintiff*s  oon- 
oealment,  that  is  to  say,  the  suppression  of  that 
memorandum.  I  will  not  go  over  the  ground 
that  he  has  gone  over,  but  may  mention  that  I 

(a)  On  that  oooadon  the  Lord  Cinet  Baron  told  the 

Sry  that  the  slip  oonstitated  the  contract;  but  that 
ring  after  sigimig  it,  and  before  iBsning  the  polioy, 
become  aware  of  the  imdisolosed  telcgraoi,  ue  deCendants 
ought  immediately  to  have  declined  to  iiBoe  the  p6liej. 
The  jury,  being  nnable  to  agree,  were  dUoharged  without 
giviDg  any  verdict ;  see  ante,  p.  100,  where  the  case  is 
reported  at  Nisi  Frius.  /^  r^r^r-^^ r> 
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haye  spokdn  to  my  brother  Blaokbam  upon  the 
■nbjec^  and  that  his  view  is  the  same  as 
that  expressed  by  my  brother  Martin,  namely, 
that  that  matter  was  not  left  to  the  jury, 
nor  can  they  be  taken  to  have  expressed 
an  opinion  apon  it.  Therefore  the  verdict 
cannot  be  supported  on  that  ground.  Then 
the  remaining  qaestions  arise  npon  Uie  broker's 
concealment,  Now,  the  broker  did  conceal  that 
which,  undoubtedly,  was  material,  and  which 
should  have  been  communicated  to  the  under- 
writer (the  defendants),  and  it  is  certain  that  the 
underwriter  did  not  know  it.  The  plaintifE's  first 
point  was  that  there  was  no  occasion  to  communi- 
cate ity  upon  the  ground  that  the  underwriter  was, 
in  some  waj  or  another,  bound  to  take  notice  of 
Lloyd's  List.  I  do  not  know  exactly  how  it 
should  be  phrased,  but  it  was  suggested  either 
that  the  underwriter  was  to  be  assumed  to  know 
what  was  in  Lloyd's  List,  or  at  all  events  that 
there  was  no  duty  on  the  broker  to  communicate 
a  matter  upon  which  the  underwriter  could  inform 
himself,  if  he  thought  fit.  I  do  not  agree  with 
that.  It  is  impossible  to  say  that  there  is  any 
rule  of  law,  either  on  principle  or  upon  authority, 
which  binds  the  underwriter,  and  i^ects  him,  as 
it  were,  with  notice  of  whatever  may  be  in 
Lloyd's  List.  I  can  well  understand  that  there 
are  certain  things  which  they  must  take  notice  of. 
I  am  not  going  to  attempt  to  define  or  describe 
them ;  but  I  concur  in  the  opinion  indicated  by  my 
brother  Cleasby,  that  what  the  underwriters  must 
notice,  as  well  as  the  assured,  may  be  describe 
somewhat  thus :  those  things  which  are  matters  of 
general  knowledge,  and  which  are  not  applicable 
to  the  particulflur  ship.  But,  to  hold  that  the 
underwnter  is  bound  to  carry  in  his  head  all  that 
has  appeared  in  Lloyd's  List  for  an  indefinite  period 
of  time,  he  not  being  particularly  interested  to 
remember  more  of  one  ship  than  another,  rather 
than  to  hold  that  the  owner  of  the  ship  shall  inform 
him  of  the  particulars,  which  relate,  or  which  may 
relate  to  that  ship,  or  afiPect  ships  of  a  similar  name* 
seems  to  me  to  bie  a  monstrous  proposition  ;  and 
would  put  a  di£Bcult  and  endless  burden  on  the 
underwriter,  when  there  would  be  no  difficulty  at 
all  in  the  shipowner's  making  the  communication. 
I  think,  therefore,  that  this  was  matesrial  to  be 
known;  that  the  defendants  (the  underwriters), 
did  not  know  it ;  that  it  was  the  duty  of  the  broker 
to  state  it ;  and  that  therefore  there  was  conceal- 
ment. The  next  question  was  this :  The  under- 
writers became  aware  of  the  existence  of  this  fact, 
and  consequently  of  this  concealment  after  the  slip 
had  been  initialled,  and  before  the  policy  was 
issued,  and  the  question  was  whether  we  could 
look  to  the  time  of  the  initialling  of  the  slip  as  the 
time  at  which  the  rights  of  the  parties  were 
fixed.  Independently  of  authority  I  should  enter- 
tain a  strong  opinion  that  we  could  do  so.  I  con- 
fess I  am  strongly  inclined  to  think  that  we  could 
do  so  whatever  might  be  the  condition  of  the 
Stamp  Laws,  because  we  are  not  talking  of  any 
particular  document,  but  of  the  time,  viz.,  the  time 
when  the  document  was  initialled.  There  seems  to 
me  to  be  no  repugnance  to  the  actual  contract  in 
holding  this  to  be  the  case,  for,  without  U3ing 
the  doubtful  term  condition,  it  is  certain  that 
the  obligation  of  the  underwriters  on  the  policy  is 
affected  by  something  which  does  not  appear  in 
the  policy ;  that  is  to  say,  if  there  bad  been  a  con- 
cealment at  some  time  or  another  of  a  material 


matter  not  known  to  him,  he  may  elect  to  avoid 
the  policy.  That  is  not  mentioned  in  the 
policy  in  any  way,  and  therefore  the  written  obli- 
gation contained  in  the  policy  is  controlled  by 
something  not  appearing  on  its  face.  That  being 
once  admitted  to  oe  the  case,  the  time  of  epoch  at 
which  the  parties  are  to  date  their  rights  may,  as 
it  appears  to  me,  be  put  at  two,  twentj,  or  any 
other  number  of  days  before,  or  at  the  insfcant  oif 
the  policy.  There  is  no  contradiction  of  the  policy 
or  adding  to  it  terms  in  one  case  more  than  in 
another.  But  independently  of  these  considera- 
tions of  principle  it  seems  to  me  that  the  case  of 
Oory  V.  Potion  in  the  Queen's  Bench  {uhi  9up,) 
is  decidedly  in  point.  It  was  there  held  that  the 
assured  was  not  bound  to  communicate  matter 
niaterial  that  came  to  his  knowledge  after  the 
initialling  of  the  slip.  The  grounds  upon  which 
the  court  so  held  were,  that  the  initialling  of  the 
slip  was  the  time  at  which  the  rights  of  the  parties 
in  relation  to  this  matter  were  fixed.  If  that  were 
true  in  that  case,  it  is  equally  true  in  the  present 
case,  and  consequently  the  defendants  here  were  at 
liberty  to  show  that,although  before  the  execution  of 
the  policy  they  knew  of  this  matter,  they  did  not 
know  of  it  before  the  slip  was  initialled,  at  which 
time  their  rights  and  obligations  were  fixed.  There 
is  no  difficulty  upon  that  point,  as  far  as  I  can  see, 
either  upon  principle  or  upon  authority.  But  now 
comes  a  matter  upon  which  I  have  a  great  diffi- 
culty, and  as  to  which  I  cannot  concur  with  the 
rulinff  of  my  brother  Blackburn  at  the  trial.  After 
the  sup  had  been  initialled,  1  believe  on  the  same 
day,  the  underwriters  became  aware  of  the  conceal- 
ment, that  is  to  say,  they  became  aware  of  the 
two  telegrams  in  Lloyd's  List;  they  becune 
aware  that  those  telegrams  were  known  to  the 
broker,  and  they  were  also  aware  that  they  were 
not  previously  known  to  themselves,  in  my 
judgment  they  then  had  a  right  (and  in  that  I  am 
confirmed  by  my  brother  Blauokbum's  opinion,  for 
he  has  told  me  that  he  so  said  at  the  trial),  even  if 
(he  policy  had  been  delivered  at  the  moment  the 
slip  was  initialled,  to  say,  "Here  is  a  material 
concealment."  But  they  would  have  had  a 
duty  also  cast  upon  them,  if  they  chose 
to  avail  themselves  of  that  material  conceal- 
ment for  the  purpose  of  avoiding  the  contract 
of  saying  within  a  reasonable  time  after  they 
became  aware  of  the  circumstance  that  the  contract 
was  not  binding  upon  them,  although  they  had 
executed  the  policy.  They  then  had  a  right  to 
say  to  the  assured,  "  We  have  found  out  a  mate- 
rial concealment ;  we  elect  to  avoid  the  policy  and 
not  be  bound  by  it ;  we  return  the  premium,  or 
we  release  you  from  any  obligation  to  pay  it,  and  we 
give  you  notice  that  we  shalT  treat  it  as  a  non-en- 
forceable insurance."  That  is  what  they  would  have 
had  a  right  to  say  and  to  do  if  they  heA  delivered 
out  the  policy.  If  they  had  not  so  done  within  a 
reasonable  time,  the  policy  would  have  been  bind- 
ing upon  them.  It  seems  to  me  to  be  clear  that 
this  is  the  law.  It  is  consistent  with  reason,  com- 
mon sense,  justice  and  authority  that,  where  a  man 
has  notice  of  any  matter  which  gives  him  the  right 
to  continue  a  contract  between  himself  and 
another,  or  (it  being  voidable)  to  treat  it  as  void, 
for  the  reason  that  nas  come  to  his  knowledge,  he 
must  within  a  reasonable  time  intimate  that  he 
determines  not  to  go  on  with  the  contract.  That 
would  have  been  the  state  of  things  if  the  policy 
had  heea  given  out.    It  is,  of  course,  equally  the 
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state  of  things  if  the  polioj  had  not  been  given. 
If  it  be  trae,  supposing  the  policy  to  have  been 
given  ont,  that  the  nnderwriter  must  have  decided 
to  avoid  it  within  a  reasonable  time  after  notice 
of  the  oiroamstances  that   warrant    him   in    so 
electing,  it  mnst  equally  be  the  law  that  he  must 
do  so  within    a  reasonable   time,  althongh  the 
policy  was  not  given  *  oat.    If  it  were  not  so,  a 
man  wonld,  as  was  forcibly  argued  by  Mr.  Hers- 
chell,  have  greater  power  under  an  innocent  con- 
cealment of  this  sort  than  under  a  fraudulent  con- 
cealment.   It  appears  to  me  that,  when  the  time 
arrives  for  the  next  step  in  furtherance  of  the 
contract,  then  is  the  time  for  the  party  who  is  to 
take  the  next  step  to  declare  his  election ;  thus, 
when  the  time  arrived  for  the  second  step  to  be 
taken  by  the  underwriter  in  the  present  case  in 
furtherance   of  the   engagement  which  he   had 
entered  into  upon  the  initialing  of  the  slip,  he 
should  then  have  declared  his  election,  and  that  if 
he  took  a  step  in  furtherance  of  the  contract 
without  at  the  same  time  intimating  to  the  assured, 
*<  You  are  not  to  understand  that  1  waive  or  that 
I  elect  not  to  exercise  the  right  to  declare  this 
contract  void  ; "  if  he  took  that  step  in  silence  it 
seema  to  me  that  the  assured  is  entitled  to  treat 
it   as    a   notification  that   the   underwriter  has 
elected  not   to   avoid  the  contract,  but   to  go 
on  with  it.    In  m^r  judgment,  therefore,  at  the 
time  when  this  policy  was  given  out,  the  under- 
writer ought  to  have  said,  *'  I  will  not  give  you  a 
policy ;  I  elect  to  avoid  this  contract  on  we  |:round 
of  concealment.'*  If  the  assured  (the  plaintiff)  had 
said  to  him,  "Well,  but  that  is  not  fair,  because  I 
deny  the  materiality  of  the  concealment ; "  or,  "  I 
propose  to  contest  the  question  with  you; "  then  I 
think  the  underwriter  might  have  said,  "  Well,  I 
give  you  the  poliojr,  but  I  will  give  it  to  you  with 
a  protest  that  it  is  subject  to  my  right  to  avoid 
the  contract,  on  the  ground  of  concealment."    If 
he  did  not  do  that,  and  did  not  refuse' to  give  the 
policy,  or  did  not  give  it  in  those  terms,  I  think 
that  it  was  such  an  election  by  him,  or  such  an 
act  done  by  him,  that  the  assured  would  be  en- 
titled to  treat  it  as  an  election  not  to  avoid  the 
contract  on  the  ground  of  concealment.    But  it  is 
said  in  answer  to  that,  that  the  giving  out  the 
policy  was  a  thing  which  the  underwriter  could 
not  avoid,  because  the  case  of  Xenoa  v.  WicJc' 
^ofii  (ubi  8Uf.),  in  the  House  of  Lords,  shows 
that  the  policy  is  the  property  of  the  assured 
from    the   time   it   is  executed.      In   the  first 
place  Xenoa  v.  WickhcMn  did  not  show  that  the 
policy   was   the  property  of  the  assured  if  it 
was  voidable  on  the  ground  of  concealment.    In 
the  next  place,  it  only  alters  the  form  of  the  objec- 
tion, because  instead  of  saying  that  the   policy 
ought  not  to  have  been  given  out,  it  only  oomes  to 
this,  that  it  ought  not  to  have  been  executed.    It 
is  in  fact  the  same  thing.    I  know  it  has  been 
said, "  Well,  those  who  prepared  and  executed  this 
policy  had  no  authority  so  to  do."    It  appears  to 
me  that   that  is    not  so.    No  doubt  they  were 
clerks  in  the  office  who  had  nothing  to  go  with 
underwriting,  and  had  not  of  themselves,  power 
to  elect  not  to  rely  upon  this  objection ;  but  they 
•were  clerks  who  were  told  to  make  out  the  policies 
in  accordance  with  the  slips,  and  therefore  had 
authority  given  them  by  virtue  of  their  office 
and  duty  so  to  make  them  out ;  and  if  it  was  in- 
tended to  revoke  that  authority,  the  clerks  should 
have  been  told  not  to  make  out  the  policies  in 


conformity  with  the  particular  slips.  Therefore 
I  say  that  they  had  authority  to  make  ont  these 
policies.  But,  farther  than  that,  the  policy 
was  signed  by  the  directors,  and  surely  they 
would  have  had  authority,  or  a  sufficient  num- 
ber of  them.  It  comes  in  truth  to  this  :  if  the 
underwriting  officials  of  the  establishment  below 
had  the  power  to  elect  to  avoid  this  insurance,  and 
had  been  inclined  to  do  so,  they  should  have  told  the 
clerk  not  to  make  out  the  policy,  or  the  directors 
not  to  sign  it ;  and  if,  by  the  effect  of  the  case  of 
Xenoa  v.  Wieiham  (uH  sup,)  the  policy  vested  in 
the  assured  from  the  time  it  was  executed,  then,  as 
I  have  said,  precisely  the  same  Question  presents 
itself  in  a  different  form.  It  should  eitner  not 
have  been  executed  without  a  protest  to  the 
assured,  or  it  should  not  have  been  executed  at  all. 
Then  it  is  said,  and  this  I  understand  (though  I 
am  not  sure  I  am  ri^ht)  to  be  my  brother 
Oleasby's  difficulty,  and  it  is  one  therefore  which 
I  approach  with  great  respect,  not  only  because 
he  entertains  a  doubt  upon  the  Question,  but  also 
on  account  of  its  own  intrinsic  aifficulty,  namely, 
that  the  delivering  out  the  policy  was  a  thing 
which  the  underwriters  could  not  help  doing  in 
the  sense  that  they  had  engaged  to  do  it,  and 
how  can  a  man  exercise  any  election  in  a 
matter  which   he  does    under  compulsion  P    A 

§  reposition  so  stated  is  no  doubt  a  difficult  one  to 
eal  with  ;  but  in  truth,  in  one  sense,  it  is  not  done 
under  compulsion,  though  in  another  sense  no 
doubt  it  is.    As  men  of  honour  they  must  do  it. 
But  as  men  of  honour  they  must  do  it  with  a 
qualification.    They  may  either  say  *'  Understand, 
we  refuse  to  deliver  this  out  to  you  in  fartheranoe 
of  the  contract  unless  you  insist  upon  it  with  a 
view  to  try  the  question  between  us,  and  then  we 
will  deliver  it  with   a   protest."    And  another 
answer  to  that  argument  seems  to  me  to  be  this : 
that  it  is  not  binding  upon  them  in  point  of  law, 
and  that  therefore  if  they  do  it  as  a  matter  of 
honour,  thev  may  do  so,  but  doing  it  as  a  matter  of 
honour  under  such  circumstances  will  not  cause 
them  to  lose  any  right  which  they  may  have.    It 
seems    to   me,   therefore,  that   when  the   time 
arrives  for  the  giving  out  the  policy,  or  if  it  be 
so,  as  in  Xenoa  v.  Wiokham,  for  the  execution 
of  the  policy,  it  ought  either  to  have  been  r^fosed, 
or  if,   upon    the   refusal,  the   assured    had  in- 
sisted   upon    his   right   against   them   for    the 
purpose  of  trying  the  question,  and  had  called 
upon  them  as  honourable  men  to  ^ve  him  the 
policy,  it  should  then  have  been  given  wiib  an 
mtimation  that  they  elected  to  avoid  the  contract. 
I  think,  therefore,  that  there  was  a  misdireofeiiHi 
in   that  respect.    But  I  do  not  feel  so  confident 
upon  that  point  as  that  I  would  either  mjrself,  or 
would  advise  any  other  judge,  to  rule  in  that 
way.    What  I  should  prefer  would  be  to  give  the 
defendant  leave  to  move,  and  to  put  the  question 
to  the  jury  in  this  way  :  "  Here  is  an  act  which 
unexplained  shows  that  the  defendant  was  treating 
the  contract  as  a  subsisting  one ;  but  if  in  the  snr- 
roxmding  circumstances,  or  in  any  way,  you  can 
come  to  the  conclusion  that  the  assured  was  not 
warranted  in  so  treating  it,  then  you  may  find  for 
the  defendant.    But  primd  facie  it  is  an  election 
by  the  defendant  not  to  avoid  the  contract,  and  it 
is  for   him    to  show    some   accompanying   cir- 
cumstances making  out  that  the  plaintiff  had 
no  right  so  to  understand  it,  or  to  give  some 
evidence   to   show   that    the   plaintiff  had    no 
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Bach  ri|;ht.  I  deprecate  the  notion  of  being 
hypercritical  in  dealing  with  a  samming  up 
at  Nisi  Prias.  I  make  that  remark  becaose  it 
might  be  said  that  it  is  nearly  what  my  brother 
Blaokbom  did.  Bat  it  is,  in  tmth,  not  quite  what 
he  did.  I  think  that  the  proper  thing  to  have 
done  woald  have  been  to  leave  it  to  the  jury  as  a 
case  in  which  the  burden  of  proof  was  upon  the 
defendant,  for  the  purpose  of  showing  that  the 
plaintiff  did  not  understand  that  as  an  affirmance 
of  the  contract  I  really  cannot  help  saying  that 
I  am  in  this  case  impressed  with  the  feeling  of  a 
sort  of  hardship  on  the  plaintiff  (without  saying 
anything  to  indicate  that  I  view  his  case  very 
favourably},  and  that  I  would  grant  a  new  trial 
Upon  the  ground  of  the  verdict  beine  against 
evidence.  I  cannot  but  think  that  the  under- 
writers intended  to  go  on  with  this  insurance. 
I  do  not  think  that  they  cared  for  the  tele- 
grams of  which  they  had  notice,  and  I  doubt 
extremely  whether  the  verdict  was  not  against  the 
evidence  upon  that  score.  However,  that  is  not  a 
matter  which  is  strictly  before  us  now,  and  the 
only  reason  for  which  I  mention  it  is  for  the  pur- 
pHDMe  of  showing  the  reasonableness  of  the  propo- 
sition for  which  I  have  been  contending,  because 
if  the  underwriters  entertained  the  notion,  which 
I  think  the^r  did,  how  reasonable  it  is  to  suppose 
that  the  plaintiff's  broker  might  have  entertained 
it  also,  and  how  hard  it  is  upon  the  assured  that 
reasonably,  and  under  the  circumstances  probably, 
entertaining  that  notion,  he  should  be  deprived  of 
the  power  which  otherwise  would  have  existed,  or 
be  induced  not  to  exercise  the  power  which  he  had 
of  goine  elsewhere  and  making  an  insurance  in 
lieu  of  this  one  which  the  defendants  have  sought 
to  declare  to  be  void ;  for  that  he  could  have  done 
so  is  abundantly  manifest  upon  the  evidence.  I 
think,  therefore,  upon  that  ground,  that  there  was 
a  misdirection,  and  that  there  ought  to  be  a  new 
triaL 

Clsasby,  B.— If  the  only  question  in  this  case 
was  whether  there  was  a  sufficient  finding  of  the 
jury  that  there  was  a  material  concealment  in  the 
matter  of  the  memorandum,  which  has]  been  re- 
ferred to,  I  think  that  if  my  learned  brothers 
were  of  opinion  that  it  was  not  sufficiently  put 
before  the  jury,  it  would  not  be  a  matter  upon 
which  I  should  differ  from  them.  It  is,  I  think,  to 
acertainextent  a  matter  of  opinion,  and  one  in  which 
I  might  well  be  influenced  by  their  opinion  and 
judgment  to  the  extent  of  not  insisting  upon  my 
own.  But  as  there  is  another  question  of  vast 
general  importance,  namely  the  effect  of  giving 
out  ihe  policy  by  the  underwriters,  when  the  slip 
has  been  executed  and  the  risk  taken,  I  feel  myself 
bound,  having  regard  to  the  general  importance  of 
that  question,  to  differ  from  them  in  that  matter, 
and  equally  bound  to  state  my  real  opinion  on 
the  matter.  Now  it  appears  to  me  that  the 
finding  of  the  jury  that  there  was  a  material 
oonoealment  is  warranted  by  the  evidence,  and 
not  only  so,  but  there  is  sufficient  to  satisfy 
me  that  the  jury  came  to  that  conclusion  upon 
the  evidence  of  the  memorandum  being  concealed, 
I  do  not  think  that  any  opinion  expressed  bj  my 
brother  Blackburn  on  the  matter  ought  to  influ- 
ence me,  seeing  what  took  place  before  and  after, 
for  I  should  implicitly  take  his  opinion  as  to  what 
he  left  to  the  jury  if  it  bears  upon  what  took 
place  in  reality,  and  the  jury  entertained  it, 
although  the  opposite  party  might  suppose  that 


the  learned  judge  had  not  left  it  to  the  3  ury.  The 
question  is,  is  there  a  finding  upon  sufficient  evi- 
dence of  this  materiality  applied  to  this  particular 
matter?  I  have  looked  carefully  through  what 
took  place  at  the  trial,  and  the  conclusion  pro- 
ducea  upon  my  mind  is  that  the  learned  judge 
attributed  very  little  importance  to  the  slip ;  that 
the  learned  counsel  attributed  great  importance 
to  it,  in  considering  whether  there  was  a  ma- 
terial concealment;  and  that  the  jury  took  up 
and  acted  upon  this  very  matter  or  material 
concealment  in  the  verdict  which  they  gave. 
Now  it  is  plain  from  what  took  place,  that 
the  learned  counsel  intended  to  put  this  for- 
ward as  a  matter  involving  very  material  con- 
sideration; and  although  the  learned  judge  did 
not  so  put  it  to  the  jury,  yet  he  had  the  matter 
brought  before  him  because  he  expressed  bis 
opinion  dbtinotly,  with  regard  to  this  memoran- 
dum, that  '*  the  difference  between  Lloyd's  List 
and  the  Mercury  was  rather  light  and  shadowy." 
That  was  his  opinion  of  it  as  a  matter  of  fact. 
Therefore  it  was  brought  before  him  ftnd  enter- 
tained by  him,  and  the  whole  question  of  conceal- 
ment went  to  the  jury.  What  influences  me  is  the 
question  asked  by  the  jury  after  the  conclusion  of 
tue  summing  up,  "  Dia  "NLr,  Morrison  know ;  and 
secondly,  did  the  underwriters  know?"  The 
learned  judge  appears  to  have  supposed  that  this 
referred  to  the  private  telegram,  which  was  the 

Srincipal  qnestion  in  the  cause,  and  with  which  we 
ave  nothing  to  do,  because  there  was  no  evidence 
of  it,  or  that  the  underwriters  knew  of  it.  The  jury 
may  have  said,  that  Mr.  Morrison  was  bound  togive 
all  the  information  which  he  actually  had.  That 
satisfies  me  that  what  was  passing  in  the  juror^s 
mind  was  what  had  been  pressed  upon  him  before, 
the  foot  that  the  plaintiff  had  not  communicated 
this  information.  The  plaintiff  might  not  have 
had  the  private  telegram ;  but  this  information  he 
did  have,  namely,  the  memorandum  which  tended 
directly  to  show  that  the  alternative  case  of  the 
Oameo  being  upon  the  rock  did  not  arise  at  all ; 
and,  therefore,  if  one  of  the  other  vessels  was 
there  it  must  have  been  the  Ganibria,  That  is  the 
view  which  I  take  of  the  result  of  the  whole 
matter,  and  it  certainly  leaves  me  at  this  con- 
clusion, that  the  jury  found  the  materiality  of  the 
ooncealment,  and  founded  their  judgment  upon 
that  concealment  of  this  memorandum  which  seems 
to  be  considered  now  by  everybody  as  material. 
That  being  sq,  I  do  not  think  that,  because  the 
matter  was  not  distinctly  left  by  the  learned  judge 
to  the  jury,  it  is  a  case  in  which  we  ought  to 
interfere.  If  I  am  not  wrong  in  supposing  that 
to  be  the  case,  I  should  be  quite  satisfied  that  the 
jury  did  deal  with  this  evidence,  and  did  find  that 
it  was  material,  and  so  arrived  at  their  verdict,  which 
is  a  conclusive  verdict  upon  the  matter,  and  that  we 
ought  not  to  interfere,  whatever  may  have  taken 
place  as  regards  the  dealing  with  that  matter  by 
the  learned  judge.  The  only  thing  which  we  have 
to  see  is  this :  Is  there  a  finding  in  the  matter  P 
If  there  is,  does  it  lead  to  the  .conclusion  that  the 
defendants  are  entitled  to  defend  the  action  P  I 
think  that  there  is  a  finding  of  the  materiality  of 
this.  But,  however,  the  great  question  of  import- 
ance in  this  case  is  the  question  of  election,  namely, 
as  to  the  effect  of  delivering  out  the  policy  without 
saying  anything.  Does  that,  as  a  matter  of  law, 
operate  as  a  waiver  of  a  matter  of  defence  which 
was  in  the  knowledge  of  ^he^n^erjrgit^jrj^^  ^^ 
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assnined  to  be  within  his  loiowledgeP    I  qaite 
affree  that  a  man  may  elect  to  waive  any  objection 
which  there  may  be  to  a  voidable  contract  by 
afipreement  or  by  his  conduct.    If  he  does  it  by  his 
conduct  in  any  way  he  cannot  afterwards  set  np 
that  defence.    Now  the  contract  here  is,  as  I 
understand,  the  giving  out  the  policy  without  at 
the  time  giving  any  intimation  or  indication  that 
he  reserved  any  right  to  insist  upon  the  objection 
which   he    now   raises.      That    depends    upon 
what  the  effect  of  giving  out  the  policy  is.    I 
think  myself    that  its   effect    ought  not  to  be 
regarded    of   itself    as    in    the    nature   of    an 
act  of  election  at  all.    But  before  I  re-examine 
that  I  wish  to  draw  attention  to  what  appears  to 
me  to  be  the  real  position  of  the  parties  when 
that  information  was  communicated,  because  I 
cannot  bring  myself  for  a  moment  to  think  that 
there  was  any  intention  or  idea  of  insisting  against 
the  contingeucy  of  the  Oambria  being  the  vessel 
on  the  rock.    That  was  entirely  out  of  the  ques- 
tion.   I  think  what  the  plaintiff's  broker,  Mr. 
Previte  stated  afterwards  in  his  letter,  and  the 
whole  nature  of  the  case,  show  that  diat  must  be 
so.    This  insurance  had  been  taken  before  there 
was  the  least  idea  of  the  state  of  things  existing  at 
all  of  any  vessel  being  on  the  rock.    The  prommm 
of  8  guineas  was  attributed  to  the  class  of  vessel, 
its  character,  which  could  be  easily  ascertained, 
and  to  the  fact  of  a  very  considerable  period 
having  elapsed.    The  sum  of  8  guineas  was  fixed 
upon  that  footing ;  and  not  as  a  sort  of  wager 
upon  the  ambiguity  and  effect  of  the  telegram, 
and  it  cannot  be  supposed  that  this  policy  was 
to  be  regarded  as  directed  to  the  contingency 
of  the  Cambria  or  the  Cameo  being  upon  the 
rock.    I  do  not  think  that  the  conversation  which 
took  place  between  Mr.  Previte  and  the  under- 
writer in  the  room  on  the  12th  Oct.,  after  the 
slip  had  been  initialled,  is  a  matter  which  can  influ- 
ence in  the  least  degree  the  slip  which  had  then 
been  executed,    The  transaction,  it  appears  to  me, 
goes  on  upon  the  old  footing ;  and  if  that  be  so,  it 
IS  oondusive  against  anything  which  took  place 
afterwards  operating  as  an  election,  which  would 
introduce  a  new  idea  altogether,  namely  that  of  the 
Cambria  being  the  vessel  upon  the  rock.    That 
seems  to  me  to  throw  the  case  out  of  the  area  of 
election  altogether.    But,  supposing  it  to  come 
within  the  area  of  election,  ana  supposing  it  to  be 
a  real  disclosure  of  something  whico,  in  the  ordi- 
nary way,  becomes  a  material  fact  if  couoealed, 
then  what  is  the  effect  of  giving  out  the  policv  P 
The  contract,  and  the  only  contract,  is  made  by 
the  shp.    It  may  be  said,  of  course,  that  a  written 
contract  is  afterwards  made  out  by  the  policy ;  but 
there  is  no  fresh  contract  thereby  made,  and 
as.  was  said  by  Lord   Chief   Justice  Tindal,  a 
contract  is  the  ooncurrenoe  of  intention  in  two 
parties,  one  promising  something  to  the  other, 
who,  on  his  part,  accepts  such  promise,  and  the 
contract  itself  is  made,  and  is,  in  one  sense,  binding 
at  the  time  the  parties  separate  with  the  idea  in 
the  mind  of  each,  come  to  conclusively ;  the  one 
says,  "  I  promise  to  do  a  thing,"  and  the  other, 
"  I  promise  to  do  such  and  such  a  thing,"  or  I 
accept  your  promise."    Thus  the  Statute  (J  Frauds 
in  requiring  a  note  in  writing  says,  "  No  contract 
for  a  sale  shall  be  binding,  or  shall  be  allowed  to 
be  good,  except  it  be  in  writing."  What  has  taken 
place  by  wora  of  mouth  is  spoken  of  as  the  con- 
tract.   When  it  comes  to  the  question,  is  it  good 


in  point  of  law  P  or,  is  it  capable  of  being  enforced  P 
then  it  is  a  different  matter  altogeUier.    This 
contract  was  made,    and  was    bincUng   in   this 
sense.    I  rather  object  to  the  word  "honour" 
which  was  made  use  of  in  the  argument.    That 
seems  to  me  to  be  a  word  applicable  to  a  different 
class  of  thing.  It  is  a  matter  of  right  and  oonsoienoe^ 
and  is  equall;^  binding  everywhere.    It  is  not  a 
matter  in  which  it  can  be  supposed  that  there 
is  one  law  in  one  country  and  another  law  in 
another.    It  is  universal,  and  exercises  an  influ- 
ence upon  all  the  transactions  of  life ;  as,  for  in- 
stance, where  there  may  be  acts  which  may  be 
consecutive,  which  are  intended  and  supposed  to  be 
contemporaneous,  for  which  we  use  the  expression 
that  they  are  taken  as  being  done  uno  fiaiu^  as  in- 
dicative of  what  the  effect  of  the  transaction  is. 
It  appears  to  me,  and  I  cannot  divest  my  mind  of 
that  conclusion,  that,  if  the  slip  be  taken,  and  the 
promise  made,  and  the  premium  be  paid  or  engaged 
to  be  paid,  then  what  took  place  is  within  it;  and 
whenever  the  policy  is  given  out,  whether  it  be  an 
hour  afterwaras  or  the  next  day,  or  the  day  after 
again,  and  whether  given  out  to  tiie  assured  or 
placed  in  some  place  of  deposit,  it  is  as  between 
the  parties  to  be  taken  as  done  uno  flatu  at  the 
time  when  the  contract  was  entered  into,  and  it 
will  operate   in  that   way.     It  might  be  done 
by  merely  going  from  one   room    to   another, 
when    eveiyone    would    say    it    was    one  act. 
This  seems  to  me  to  be  agreeable  to  the  view 
taken  of  this  matter  both  by  the  Court  of  Queen's 
Bench  in  Cory  v.  PaMon  {ubi  #u|}.)>  a^^  ^7  ^^ 
House  of  Lords  in  Xenog  v.   Wickham  (pbi  tup.) 
The  Court  of  Queen's  Bench  in  the  former  caee 
regarded  the  policy  as  given  out,  I  may  say,  uno 
flatu  with  the  slip,  because,  although  something 
remained  to  be  done  between  the  execution  of  the 
slip,  and  the  giving  out  of  the  policy,  and  the  assured 
ought  to  have  communicated  it,  yet  it  was  held 
that  he  was  entitled  to  consider  the  matter  as  con- 
cluded and  fixed  by  the  slip,  and  was  under  no 
obligation  whatever  to  communicate  it,  so  as  to 
place  the  underwriters  in  the  position  of  making 
an  election,  or  anything  of  the  sort ;  and  therefore 
they  held  that,  although  the  assured  were  unaware 
of  a  material  fact  between  the  slip  and  the  giving 
out  of  the  policy,  yet  it  was  a  perfectly  immaterial 
matter,  and  that  the  policy  and  the  slip  must  be 
taken  to  be  one  and  tne  same  document,  so  Car  as 
regards  the  time  when  they  were  agreed  ta    The 
House  of  Lords  in  Xenoe  v.  Wiohham  dealt  with 
the  Question  in  a  manner  which  I  think  jnstifiies  the 
conclusion  which  I  have  arrived  at,  because  they 
treated  the  giving  out  of  the  policy  as   quite 
an  exceptioniu  matter  when  oonsiaered  with  refer- 
ence to  the   effect  of   delivering  such  a  deed. 
It  was  obviously  considered  by  them  as  really 
not  requiring  the  actual  delivery,  but  the  exercise 
of  the  mind  or  the  intention  to  deliver.    They 
thought  that  if  the  policy  were  placed  in  a  pigeon 
hole  it  would  have  the  same  effect,  being  nothing 
more  than  the  formal  conclusion  and  completion 
of  the  contract  entered  into  previously.     That 
being  so,  considering  that  the  contract  is  the  whole 
matter,  and  that  what  follows  is  mereW  an  aot 
done,  and  having  reference  to  the  time  of  the  con- 
tract, it  does  not  appear  to  me  that  it  is  a  case  in 
which  the  doctrine  of  election  applies  at  alL     I 
think  that  the  mind  is  not  at  that  time  directed  to 
any  other  idea  whatever  than  giving  the  fbrmal 
I  document  for  the  purpose  of  carrying  oat  the 
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proriouB  oontraot.  That  is  the  idea  to  which  the 
mind  ought  to  be,  and  I  believe  it  is  the  oolv  one 
to  which  it  is,  directed  and  drawn,  and  the 
doctrine  of  election  has  no  application  to  this  case. 
The  evidence  in  this  case  warrants  this  conolnsion, 
becauise  there  is  no  contradiction  of  it.  The  policy 
18  delivered  out  as  a  matter  of  course ;  but  that 
whioh  is  done  as  a  matter  of  course  cannot  be 
regarded  as  an  act  which  is  to  operate  as  an  elec- 
tion, whether  the  contract  is  ^ood  or  not.  That 
ia  the  difficulty  which  I  have.  That  beiujo^  so, 
it  appears  to  me  that  the  learned  judge 
was  quite  right  in  the  direction  that  he  gave 
to  the  jury  npon  this  part  of  the  case,  in  not 
telling  them,  which  he  did  not  (and  I  suppose  he 
was  of  that  opinion)  that  the  giving  out  of  the 
policy  was  not  of  itself  an  election,  under  the  new 
state  of  things,  to  keep  the  contract  going ;  that 
is,  not  to  avoid  it :  but  leaving  the  question  gener- 
ally to  the  jury  whether  the  contract  had  been 
adopted  within  a  reasonable  time  by  taking  the 
proper  course;  and  upon  that  the  verdict  of  the 
3ury  was  right  There  is  another  matter  upon 
this  question  of  election  which  appears  to  me  to 
be  by  no  means  an  unimportant  one— namely,  that 
when  we  are  dealing  with  an  act  which  is  to 
operate  in  this  way  as  an  election  not  to  avoid  a 
oontraot  which  is  voidable,  we  ought  to  take  into 
oonsideration  the  position  in  which  the  person 
supposed  to  make  the  election  is,  with  regard  to 
the  knowledge  at  all  the  facts.  Now,  indepen- 
dently of  the  ground  which  I  first  referred 
tOy  as  to  which  I  unfortunatelv  differ  from  my 
learned  brothers  —  namely,  the  materiality  of 
this  memorandum  as  a  concealment,  which, 
it  ia  said,  was  not  left  to  the  juiy,  and 
wonld  have  been  a  defence  if  it  had  been 
left  to  and  found  by  them,  I  consider  there  is 
a  mateiial  matter,  which  if  this  question  were  to 
be  gone  into  fully,  ought  to  have  been  put  forward 
as  a  matter  influencing  the  consideration  of  the 
question^  whether  the  defendants  did  or  not  elect; 
because  they  might  have  elected  under  the  impres- 
sion that  there  was  nothing  known  to  the  persons 
effecting  the  insurance.  But  upon  the  fact  of  their 
being  burred  by  an  election,  I  should  doubt  whether 
there  had  been  a  concealment  by  the  assured  which 
wonld  have  entirely  influenced  and  changed  any 
election  which  they  might  have  been  disposed  to 
make»  if  they  were  disposed  to  make  any.  This 
would  be  going  into  the  matter  rather  more  fully 
than  it  was  necessary  to  do.  I  believe  that  other 
reasons  might  be  given  in  favour  of  the  conclusion 
at  which  i  have  arrived,  whioh  is  that  the  deli- 
very of  the  poUoy  b^  itself  is  a  formal  act,  and 
operates  not  in  the  slightest  degree  as  an  election, 
and  I  think  that  the  objection  taken  to  the  sum- 
ming-up upon  that  ground  fails.  I  think  therefore 
that  there  should  not  be  a  new  trial. 

Eule  ahsoluiefor  a  new  trial. 
Attorneys  for  the  plaintiffs,  Sharpe,  Parhers, 
Friteha/rd,  and  Sharpe,  agents  for  Laoea,  Banner, 
Nettftan,  Btuhhyt  and  Biohardaon,  Liverpool ;  for 
defendants,  Thomae  and  HoUama. 
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Jan.  14  and  16, 1873. 
Thb  Antilope. 

Salvage^-'PlecuUng'^Amount  cmarded  to  other  aol- 
vore  in  another  court — Labour  in  shifting  ecvrgo 
to  lighten  a  ship  salvage  aetvioe. 

Where  two  euiis  of  salvage  wereinsHtuted  hy  different 
sets  of  salvors  in  respect  of  salvage  services  ren* 
deredto  the  sa/me  property  on  the  same  occasion, 
the  one  suit  in  the  AdmiraUy  Court  of  the  Otngud 
Ports,  the  other  in  the  High  Oourt  of  Admiralty, 
and  the  salvors  in  theformer  suit  recovered  salvage 
reward,  the  High  Oourt  aUowed  the  (Mmovnt  of 
such  reward  recovered  to  he  pleaded  hy  the 
defendants  in  iheir  answer  in  thiU  Oourt  for  the 
purpose  of  informing  the  Oourt  of  the  value  of 
the  property  against  whi^  U  would  ha/ve  to  make 
its  award ;  that  value  hemg  the  net  value  less  aU 
proper  deductions,  and  an  award  previously  made 
oy  a  competent  oourt  being  a  proper  deduction. 

Work  done  bu  lahowrers  in  shifting  the  cargo  of  a 
vessel  thai  has  been  damaged  by  collision  and  so 
forced  to  run  ashore,  for  the  purpose  of  lightening 
her  and  of  enahling  her  to  be  sufficiently  repaired 
to  get  to  the  nearest  port,  is  in  Uhe  nature  of 
safvage  service  and  entitles  the  labourers  to  aoi- 
vage  reward;  such  a  service  is,  however,  of  a 
smaU  character,  and  does  not  merit  large  reward. 

A  sum  of  570L  awarded  on  a  value  of  46001.  to 
several  sets  of  salvors. 

This  was  a  cause  of  salvage  instituted  on  behalf 
of  the  owners,  master,  and  crew  of  the  steam-tug 
Oity  of  London,  against  the  French  screw  steamer 
the  AntHoj^e,  her  oargp  and  freight,  and  against 
the  respective  owners  intervening.  The  petition 
filed  on  behalf  of  the  plaintiffs  alle^^  that  the 
Antilope  was  damaged  by  collision  oflrthe  East  Bay 
of  Dungeness,  and  with  the  assistance  of  the  Oity 
of  London  was  got  ashore  in  that  bay  to  prevent 
her  sinking ;  that  part  of  her  cargo  was  landed  by 
the  Oity  of  London,  and  certain  luggers  and 
smacks,  and  various  other  services  were  rendered 
by  the  tug.  The  answer  of  the  defendants  ad- 
mitted some  and  denied  others  of  the  allegations 
in  the  petitions,  alleged  services  by  the  chief  boat- 
men and  creys  of  the  coastguard  and  by  labourers, 
and  further  pleaded ; 

5.  A  small  portion  of  the  oavgo  of  the  Antilope  was 
placed  on  board  the  Oity  of  London.  The  Oity  of  London 
was  nnableio  take  any  more  osatgo  on  board,  and  raoh  of 
the  rest  of  the  cargo  as  was  talran  ont  of  the  Antilope 
was  placed  in  certain  smacks  or  loggers  named  The 
Qalaiea,  Friend  of  AU  Nations,  Three  Bisters,  and 
Qeneral  Blucher,  wnoae  owners,  masters  and  crews  inati- 
tuted  suits  to  obtain  rewards  for  their  senrioes  in  the 
Court  of  Admhrally  of  the  Cinque  Ports. 

12.  The  def endwtts  in  this  snit  have  been  decreed  by 
the  jndge  of  the  Court  of  Admiralty  of  the  Cinque  Ports, 
to  pay  to  the  plaintiffs  in  the  suits  in  the  5th  Article 
mentioned  the  sum  of  2401. ;  and  they  are  further  under 
liability  to  the  said  chief  boatmen  of  the  coastguard  and 
their  crews,  and  to  the  labourers  in  the  6th  Artide  men- 
ticmed  for  their  serrices,  as  hereinbefore  stated. 

The  defendants  in  the  cause  instituted  in  the 
Admiralty  Oourt  of  the  Cinque  Ports,  and  in  the 
present  cause  were  the  same  (see  The  Antilope, 
ante  p.  477 ;  27  L.  T.  Bep.  N.  S.  663).  The  CAuse 
now  came  on  upon  motion  to  the  oourt "  to  direct 
that  the  12th  Artide  of  the  answer  filed  herein 
may  be  struck  out." 

/(W.14.---5J&. fFeZw^,fortheplaintiff,in support  T 
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of  the  motion.  In  the  Due  Ohecehi  (as  reported  in 
L.  Bep.,  Weekly  Notes,  May  4th,  1872,  p.  100).  the 
oonrt  refused  to  allow  the  plaintiffs  in  a  cause  of 
salvage  afj^ainst  cargo  to  plead  in  their  petition  the 
amount  they  had  been  paid  in  settlement  of  their 
claim  against  the  ship  and  freight,  holding  that  it 
was  bound  to  fix  the  amount  of  ralvage  remrd  pay* 
able  by  the  owners  of  the  cargo  wichout  reference  to 
the  terms  of  the  settlement  mad^  between  them  and 
the  owners  of  the  ship.  In  the  present  case  the  judg- 
ment of  the  court  should  prooeed  without  refer* 
ence  to  the  decision  of  any  oourt,  and  as  the  12th 
article  is  pleaded  for  the  purpose  of  affecting  its 
decision,  it  should  be  struck  out.  If  this  sort  of 
allegation  is  allowed  it  wiU  let  in  in(]^uiries  as  to 
what  was  the  nature  of  the  suit  in  which  the  sum 
was  awarded,  and  what  the  nature  of  the 
services.  Facts  only  should  be  stat^,  and  on 
those  facts  this  court  only  should  judge  of  the 
'  quantum  of  reward.  Such  an  article  will  lead  to 
a  counter  plea  as  to  what  is  the  nature  of  the 
services.  [Sir  B.  Phillimo&s.— Then  you  only 
ask  for  the  amount  recovered  to  be  struck  out, 
leaving  the  fact  that  an  award  has  been  made  P] 
ThatisalL 

W.  0.  F.  PhiUimorB^  for  the  defendants,  canircL 
The  only  question  is  whether  this  pleading  is 
good.  Whatever  result  the  12th  article  may  have 
cannot  affect  that  question.  The  Due  Oheechi 
(as  reported  in  1  Asp.  Mar.  Law  Oas.  293 ;  also 
26  L.  T.  Eep.  N.  8.  598),  proceeded  upon  the 
ground  that  the  court  would  not  allow  itself  to  be 
governed  by  what  other  persons,  not  a  court,  may 
think  proper  remuneration  for  salvage  services; 
and  moreover,  in  that  case  the  settlement  out  of 
court  was  in  respect  of  ship  and  freight  only,  and 
the  same  salvors  nrere  proceeding  against  the  cargo, 
so  that  the  reason  for  pleading  the  amount  there 
was  to  surest  to  the  court  the  amount  it  oui^ht  to 
award.  The  reascm  for  the  pleading  in  this  case  is 
different.  Here  the  question  is  whether  the  court 
has,  without  such  a  plea,  the  means  of  knowing  the 
value  of  the  property  against  which  it  has  to  make 
its  award.  In  the  case  cited,  the  plaintiffs  were 
the  same,  but  the  defendants  were  different, 
whereas  in  the  present  case  the  plaintiffs  are  not 
the  same  as  in  the  case  in  the  Cinque  Ports  Court, 
whilst  the  defendants  are  the  same  and  the 
property  proceeded  against  is  the  same  as  in  that 
court.  The  plea  is  for  the  purpose  of  pointing  out 
to  the  court  that  all  the  salvors  are  not  before  the 
court  and  that,  one  set  of  salvors  having  already 
taken  proceedings  and  recovered  against  the 
property,  the  salved  property  agmnst  which  this 
court  wiU  have  to  give  its  award  is  thereby  reduced 
in  value.  The  property  against  which  the  court 
will  make  its  award,  is  the  net  value  of  the  ship 
freight  and  cargo,  less  all  proper  deductions ;  and 
a  proper  deduction  is  the  amountalready  recovered 
by  otner  salvors. 

B,  E,  Webster  in  reply.— The  fact  that  the  salvors 
are  not  the  same  is  an  additional  reason  for  reject- 
ing the  amount,  because  the  court  should  give  its 
award  against  tiie  whole  of  the  property  irrespec- 
tive of  what  others  have  recovered. 

Sir  B.  Philumore.— I  cannot  accede  to  this 
application  to  strike  out  the  12th  article  of  the 
answer,  nor  do  I  think  that  in  retaining  it  I 
shall  run  counter  to  my  decision  in  the  Due 
Ghecchi  (vhi  «up.)  In  that  case  it  was  pleaded 
that  a  certain  sum  had  been  paid  to  the  salvors 
out  of  court,  in  respect  of  the  ship  and  freight 


only.  In  this  case,  some  of  the  salvors  have  insti- 
tuted a  suit  in  another  court,  and  have  recovered 
salvage  reward  in  that  court.  I  think  it' has  been 
correctly  stated  bv  Mr.  Phillimore  in  the  oourse 
of  his  amiment,  that  when  the  time  comes  for  me 
to  oonsmer  what  award  I  must  make  to  the 
salvors,  if  any,  I  must  take  into  account  onlr 
the  net  value  of  the  property  salved,  after  all 
proper  deductions  have  oeen  made  firom  that 
value;  and  it  is  therefore  quite  proper,  and  I 
must  hold,  that  I  ought  to  know  that  a  certain  sum 
which  has  been  awarded,  not  bv  arbitration,  but  by 
a  competent  court,  is  to  be  deducted  from  that  net 
value.  On  that  ground  I  must  allow  the  artiole, 
which  I  consider  as  p-eaded  for  the  purpose  of 
informing  the  oourt  out  of  what  sum  of  money  the 
salvage  remuneration  is  to  be  paid.  The  motion 
will  l^  dismissed  with  costs. 

Jan.  16i^^The  cause  now  oame  on  for  hearing. 
Another  cause  had  been  instituted  on  behalf  of  a 
Captain  Groves  and  a  diver  and  some  labourers  in 
his  employ  for  services  rendered  at  the  same  time. 
This  cause  had  been  ordered  by  the  oourt  to  be 
heard  without  pleadings  immediately  after  the 
cause  instituted  by  the  OUy  of  London.  The  OUif 
of  London  was  a  large  steam  tug  of  140-harBe 
power  nominal  of  the  value  of  80001,  and  manned 
by  a  crew  of  eight  hands.  After  the  ooUisioo 
before  mentioned,  which  occurred  about  1  a.m.  of 
Sept.  30 1872,  the  OUy  of  London  went  alongside 
the  AntUope  and  found  she  was  making  water  fast, 
and  that  herscrew  was  nearly  out  of  water.  The  GUy 
of  London  then  accompanied  the  AniUope  towards 
the  shore,  and  the  AntUope  was  put  ashore  on  the 
west  end  of  the  Boar  BauK  in  the  east  Bay  of  Dun- 
geness,  and  the  master  of  the  OUy  of  London  wanton 
board  ^e  AntUope,  and  at  the  request  of  the  master 
andpilotof  theiln^opsagreedtostopbyher.  About 
5  a.m.  it  was  discovered  that  the  bows  of  the 
AniUope  were  crushed  in  below  the  waterrline. 
The  master  of  the  GUy  of  London  advised  that  the 
cargo  should  be  shifted  aft  and  part  transferred  to 
the  GUy  of  London,  and  to  some  luggers  which  had 
come  up.  About  6  a.m.  a  derk  to  the  Frendi 
Consular  agents  at  Dover,  came  on  board,  and  also 
the  plaintiffs  in  the  second  suit  mentioned.  There 
were  some  coastguard  men  and  the  crews  of  the 
loggers  already  on  board.  Hie  cargo  was  there- 
upon taken  from  the  forehold  and  partly  shifted 
aft  and  partly  transferred  to  the  GUy  of  London, 
and  to  the  lugger.  When  this  had  been  done,  the 
GUy  of  London  was  made  fast  to  the  AntUopje,  the 
tug^s  rope  being  fkst  forward  and  the  AnHiop^e 
rope  fast  aft.  The  GUy  of  London  then  forced  the 
AntUope  over  the  Boar  Bank  on  to  the  Swatohway, 
dividing  the  bank  from  the  main  land,  and  steamed 
with  her  across  the  Swatohway  towards  the  main 
land.  When  the  AntUope  touched  the  main  land 
her  rope  broke,  and  the  flood  tide  swung  the  tug 
round  and  the  head  of  the  AntUope  to  the  east- 
ward. The  tug  again  made  fast,  but  the  rope  again 
broke.  They  m&e  fast  a  third  time,  and  got  the 
AntUope*$  head  round  to  the  northward,  and  the 
engpnes  of  the  AfUUope  forced  that  vessel  into  the 
main  land.  The  tug  thereupon  left  and  went  to 
Dover  for  cement,  which  she  obtained  and  brought 
back  about  four  o'clock.  The  cement  was  used  to 
stop  the  leak,  and  at  7  p.m.  the  GUy  of  London 
made  fest  to  the  AniUojf>e  and  towed  her  off  the 
shore.  Having  got  clear,  the  two  vessels  bore 
away  for  Dover,  where  they  arrived  in  safety  ooon 
after  midnight.  The  master  and  orews*  effects  had 
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been  remoTed  on  board  tbe  tag,  and  a  portion  of 
the  orew  also  went  on  board  the  tag,  being  in  fear 
of  the  Antilope  sinking.  It  was  admittM  that  it 
would  have  been  dangeroas  for  the  AfUUope  to 
have  gone  to  Dover  by  herself  whilst  newly  ce- 
mented. 

The  plaintiffs  in  the  seoond  sait  oame  on  board 
the  Antilope  aboat  6  ▲.]£.,  whilst  tlie  Teesel  was  on 
the  Boar  Bank.  They  had  been  employed  by  Gap- 
tain  Groves,  who  was  acting  on  behalf  of  the 
Salvage  Association,  to  recover  the  wreck  of 
another  vessel  in  Banffeness  Bay,  but  he  broaght 
them  down  to  the  Antuopeoia  learning  her  danger. 
He  did  nothing  himself,  and  left  as  soon  as  he  had 
got  alongside.  The  men  were  ordered  by  the 
clerk  to  the  French  Gonsnlar  agents  to  assist  in 
shifting  the  cargo,  which  they  did.  They  also 
took  out  an  anchor  in  their  own  boat  to  hdd  the 
ship  up  against  the  tide.  The  clerk  took  down  the 
names,  bat  made  no  arrangement  with  any  of  them 
as  to  Uie  manner  in  which  they  were  to  be  paid. 
These  plaintiffs  were  twenty  in  namber.  It  ap- 
peared that  the  laboarers  were  paid  by  Oaptain 
Urovea  at  the  rate  of  5«.  a  tide  for  their  work  in 
the  wreck,  and  that  the  diver  was  paid  at  a  higher 
rate.  The  clerk  said  that  the  ordinary  pay  for 
men  for  such  work  as  they  did  on  board  the  AnH' 
lope  was  4$.  2d,  a  tide,  and  that  he  had  paid  that 
amount  to  other  men  who  had  been  oo  board  that 
vessel.  He  offered  this  snm  to  these  plaintiffs, 
but  they  refused  to  take  it.  They  were  at  work 
from  aboat  7  a.m.  till  noon.  The  weather  through- 
out the  services  was  fine. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.O.)  and 
B.  E.  Wehiter  for  the  Oity  qf  London. 

B.  E.  Webeter  for  the  other  plaintilh. 

W.  Q,  F.  PkiUimore  for  the  defendants.— There 
is  a  customary  rate  at  which  such  services  are 
paid,  and  there  was  a  tacit  agreement  between  the 
parties  that  this  customary  rate  should  be  paid. 
If  there  is  such  a  custom  the  court  will  find  that 
these  plaintilb  can  recover  only  on  their  agree- 
ment. This  agreement  was  for  work  and  liSour 
only,  and  not  for  salvage  services,  and  the  suit 
should,  therefore,  be  dismissed.  There  were  no  dr- 
oumstanoea  to  make  this  labour  salvage,  which  is 
the  real  test  of  the  way  in  which  they  are  to  be 
paid. 

Sir  B.  Phujjmobs.— In  the  case  on  behalf  of 
the  Oiiy  of  London^  considerable  salvage  services 
have  been  shown  to  have  been  performed.  I  must 
bear  in  mind  that  the  sum  of  240L  has  already 
been  awarded  to  other  salvors  in  the  Court  of 
Admiralty  of  the  Cinque  Forts.  The  agreed 
value  of  tne  property  salved  was  4500L  I  shall 
award  3002.  to  the  Oity  of  London  with  costs.  In 
the  case  on  behalf  of  Captain  (Proves  and  the 
labourers  the  court  has  to  consider  two  questions ; 
first,  whether  their  services  can  be  considered  as 
in  the  nature  of  salvage  services ;  second,  the 
amount  to  be  awarded  in  respect  of  those  services. 
Whilst  considering  the  first  question  the  court 
must  bear  in  mind  the  nature  of  the  damage 
sustained  bv  the  AniHope  in  the  collision,  in  con- 
sequence of  which  the  work  of  Uiese  men  was 
required.  There  is  no  doubt  that  the  ship  was  in 
need  of  salvage  service.  These  men  went  on  board 
to  do  an  act  which  contributed  to  the  salvage  of  the 
ship.  They  were  employed  in  shifting  the  cargo 
aft,  and  also  in  taking  out  an  anchor  for  the 
purpose  of  holding  t£e  ship  against  the  tide. 


Such  services  undoubtedly  came  within  the  cate- 
gory of  salvage  services.  It  was  suggested  that 
there  was  an  agreement  made  with  wese  men  as 
to  the  mode  in  which  they  were  to  be  paid  which 
deprived  them  of  the  character  of  salvors,  but  the 
evidence  failed  to  support  any  such  agreement. 
However,  their  salvage  services  were  of  a  very 
slight  character.  I  do  not  see  how  Captain  Groves 
is  entitled  to  any  reward  himself  as  he  apparently 
did  nothing  but  take  the  men  on  board  the 
Antilope,  and  I  therefore  exclude  him.  I  shall 
award  to  the  others  the  sum  of  SOL  As  there 
have  been  no  separate  pleadings  in  this  case,  and 
it  was  not  prudent,  perhaps,  to  consolidate  this 
latter  cause  with  the  othm  whilst  it  was  riffht 
that  it  should  be  heard  in  this  court,  the  other 
cause  being  here,  I  consider  that  the  plaints  are 
entitled  to  their  costs. 

Solicitors  for  the  Oiiy  of  London,  Lowleee, 
NeUon,  and  Jones. 

Soliciton  for  the  other  salvors,  Walione,  Bubh, 
and  WaUon. 

Proctors  f6r  the  defendants,  Dyke  and  Stokee. 


Tuesday,  Jan.  21, 1873. 

Ths  Mjlpoiosnb. 

Salvag&^OonsoUdaiion  of  causes — AppUcaUon  by 

pUUntiffs. 
The  Oourt  of  Admiralty  wul  eonsolidaie  causes  of 
salvage  vnstUuled  on  hehaXf  of  several  sets  of 
salvors  on  the  application  of  the  plaintiffs. 
This  was  an  application  to  the  oourt  to  set  aside 
an  order  of  the  Begistrar  of  the  Liverpool  District 
Begistrar,  made  at  the  instance  of  the  plaintiffs, 
consolidaUng  two  causes  of  salvage  instituted 
respectively  on  behalf  of  the  owners,  masters,  and 
crew  of  the  steam  tug  Fiery  Gross,  and  on  behalf 
of  the  owners,  master,  and  crew  d  the  steam  tug 
BesoUUe.  The  owners  of  the  two  tugs  were  the 
same  persons.  The  suit  on  behalf  of  the  Fiery 
Oross  was  first  instituted,  and  from  affidavits  filed 
by  the  plaintiff's  solicitors,  it  appeared  that  when . 
that  suit  was  instituted,  the  ownera  were  not  aware 
that  services  had  been  rendered  by  the  BesoUiie, 
but  that  as  soon  as  this  fact  became  known  to 
them,  they  instituted  the  second  suit,  but  did  not 
re-arrest  the  Melpomene,  nor  require  any  further 
bail  than  that  already  given  in  the  first  suit.    The 

Elaintiff's  solicitors  wereupon  applied  to  the 
district  Begistrar  to  consolidate  the  two  suits, 
and  the  Begi^rar,  after  hearing  the  solicitors  on 
both  sides,  made  an  order  that  the  suits  should 
be  oonsolidated,  or  that  the  plaintiffs  should  be  at 
liberty  to  amend  the  prcscipe  in  the  first  suit  fay 
increasiuff  the  amount  in  which  that  suit  was 
instituted.  Affidavits  filed  on  behalf  of  the  de- 
fendants alleged  that  the  seoond  suit  was  not  a 
bond  fide  suit,  no  services  having  been  rendered 
by  the  BesoUUe,  and  that  the  plaintiffs  had  applied 
for  consolidation  only  for  the  purpose  of  enabling 
them  to  make  a  salvage  claim  under  the  protection 
of  the  firet  suit  without  running  the  risk  of  being 
oondenmed  in  costs. 

Olarkson,  for  the  defendants,  in  support  of  the 
application.— It  is  wholly  unusual  to  consolidate 
causes  at  the  instance  of  plaintifb,  and  when 
defendants  object  to  consolidation  it  should  not  be 
done.  If  the  cause  of  the  Resolute  is  bond  Jide  no 
harm  can  come  to  the  plaintiffs,  as  they  will  ro-^T 
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ooTer  their  ooets  without  ooDsolidation,  whilst  if 
the  oonsoiidation  takes  place  and  the  ooose  is  not 
bond  fide  costs  will  be  incarred  in  respect  of  the 
BesodUe,  which  the  defendants  will  be  compelled 
to  pa^  onder  cover  of  the  cause  of  the  Fiery  OrasSf 
and  It  will  be  impossible  to  discover  accaratelyin 
which  cause  these  costs  have  been  incurred.  The 
suit  on  behalf  of  the  Resolute  was  afterthought, 
and  not  bond  fide.  The  proper  course  for  the 
plaintiffs  to  have  taken  would  nave  been  to  have 
applied  to  amend  theaproMJpe  at  once. 

jBuM,  Q.G.»  for  the  plaintins,  eowtra. — ^The  court 
will  not  inquire  now  into  the  merits.  The  regis- 
trar's order  only  has  the  effect  of  placing  the 
defendants  in  the  same  position  as  if  one  suit  had 
been  instituted  on  behalf  of  the  two  tugs  by  their 
owners,  which  might  have  been  done,  the  owners 
being  the  same.  If  the  Reeolwte  should  turn  out 
not  entitled  to  recover  there  can  be  no  difficulty  in 
separating  the  costs  in  the  two  suits  when  they 
come  before  the  taxing  officer  of  the  court. 

Olarkeon  in  reply. 

Sir  B.  Phillimoei.— This  is  an  application  to  the 
court  to  reverse  an  order  of  the  Begistrar  of  the 
Liverpool  district  The  order  is  that  two  causes 
of  safvsge  should  be  consolidated  or  that  the 
plaintiffs  should  be  at  liberty  to  amend  the prweipe. 
It  is  the  recognised  practice  of  the  court  to  en- 
courage and  enforce  consolidation  of  salvage 
causes.  It  is  quite  true,  as  stated  b^  Mr.  Olarkson, 
that  applications  for  consolidation  are  usually 
made  on  the  part  of  defendants,  whilst  in  the 
present  case  the  application  is  on  behalf  of  the 
plaintiffs.  I  consider,  however,  thst  it  is  a 
reasonable  application  fl*om  whatever  motive  it 
may  be  induced,  as  it  has  for  its  effect  to  secure 
the  defendants  from  the  payment  of  the  larger 
costs  that  might  be  incurred  if  both  suits  were 
prosecuted  separately.  The  reason  stated  for 
reversing  the  order  is  that  the  second  suit  is  a 
trumpery  suit,  which  will  be  sheltered  behind  the 
substantial  suit,  and  costs  will  be  so  incurred  in 
the  second  suit  that  the  defendants  will  have  no 
remedy.  Now,  I  am  informed  by  the  registrar 
that  there  is  no  difficulty  in  revising  costs  in  such 
a  suit  and  in  making  the  second  set  of  salvors 
pay  the  costs  incurred  in  respect  of  their  suit  if  it 
should  be  necessary.  It  is  a  thing  that  happens 
every  day,  and  the  registrar  can  easily  separate 
the  different  sets  of  costs.  Moreover,  it  is  com- 
petent to  the  court  to  sever  the  claims  and  award 
a  sum  nomine  esBpenearum  if  there  is  any  difficulty. 
I  shall,  therefore,  allow  the  consolidation  and 
affirm  the  registrar's  order. 

Solicitors  for  the  plaintiffs,  SimpBon  and  North. 

Solicitors  for  the  defendants,  MuU,  Stone,  and 
Fleteher. 


Jan.  17  and  21, 1873. 
The  ^olus. 

Sdhage^'Tdhing  out  anchor  a/nd  ehmn  to  a  veeeel 
in  diatreea — PUot  daiming  as  eahfor^^Waterman 
actvng  a$  pUot. 

Taking  out  during  had  weather  an  anchor  and 
chain  to  a  veeaelt  which  i§  compelled  to  slip  her 
cahle  to  get  away  from  a  dangerous  position  and 
run  for  a  plaice  of  safety,  is,  cUthough  the  anchor 
and  chain  in  the  resuU  a/re  not  needed,  a  salvage 
service ;  2802.  oMO/rded  to  two  luggers  and  their 
crews  on  a  value  of  4/0,0001. 


A  waterman  acting  as  a  pilot  is  subject  to  ihe  same 
disfibiUties  as  a  licensed  pUot  in  respect  of  elom- 
ing  salvage  reward  against  a  vessel  which  he  has 
been  engaged  to  pilot. 
A  pilot  entering  into  an  engagement  to  pilot  a  vessel 
underUikes  to  supt^hf  local  hnowleage  and  <&s 
peouUar  skiU  of  hts  class,  and  will  not  be  allowed, 
even  though  he  contribute  to  the  safety^  of  the 
vessel,  to  change  the  character  of  Ms  service  from 
pilotage  to  satvage,  except  where  the  vessel  was  in 
distress  before  he  went   on  board  to  gender  (he 
service,  or  where  such  cvreumstanoes  of  oaBtremis 
danger  and  personal  exertion  supervene,  which 
exaiU  his  service  into  a  salvage  service.{a) 
This  was  a  cause  of  salvage  instituted  on  behalf  of 
Henry   GaspoU   and    Gl^rge    Porter,    of    Deal, 
mariners,  and  others,  the  owners  and  crews  of  the 
luggers  Seaman*s  Olory  and  Tiger,  against  the 
Dutch  barque  JEolus,  her  cargo  and  f^i^ht,  and 
the  owners  mterveniug.  The  salvage  services  con- 
sisted in  carrying  a  letter  to  the  Dutch  consul  at 

(a)  The  prhioiple  which  would  seem  to  be  laid  down  in 
this  oase  is  that  where  a  person  not  a  pilot  enters  into  an 
agreement  to  render  pilotage  servioee,  he  oaa  only  olsim 
salvBge  reward  where  a  dnly  lioensed  pilot  ooold  claim 
■Qoh  reward :  (See  The  Jonge  Andries,  Swab.  Adm.  Bep. 
226,  903.)  Where,  however,  a  person  without  such  an 
agreement  renders  pilotage  semoe  in  a  plaoe  where  there 
are  no  lioensed  pilots,  it  may  be  a  aneetion  whether  he 
wonld  not  be  entitled  to  a  reward  in  the  nature  of  salvage, 
the  amount  vanring  aooording  to  the  risk  of  the  aervioe : 
(See  The  Bos^ugh,  1  Spinks,  267}.  In  the  UnitNl 
States  pilots  stand  on  a  somewhat  different  footing  as  to 
claiming  salvage.  There  is  no  doubt  that  the  Admiralty 
law  is  there  precisely  the  same  as  in  England;  but 
certain  stototory  provisions  have  nlaoed  pilots  on  a  pecu- 
liar footing  as  to  salvage  reward.  The  regulationa  of 
oommeroe  is  by  the  Constitotion  in  the  hands  of  Con- 
gress ;  but  by  an  Act  of  Congress  of  1789,  c.  9  (1  U.  S. 
Stotutes  at  Large,  53)  it  is  enacted  that  mlota  are  "  to  he 
regulated  in  oonformity  with  the  existing  laws  of  the  States 
reepeotiydy  whereinever  pilots  may  be,  or  with  such  laws 
as  the  Stotes  may  respectively  hereafter  enact  for  the  pur- 
pose, until  further  legislative  f^rovision  shall  be  made  by 
Congress."  Under  ttiis  provision  various  enactments  of 
the  different  Stoto  Legislatures  are  in  foroe  regulating 
piloto  and  pilotage  in  the  United  States  waters.  The 
neater  number  ox  these  enaotmente  impose  upon  pilots 
the  duty  of  assisting  vessels  in  distress,  and  give  far 
such  additional  services  a  specific  rate  of  compensation, 
or  provide  that  the  amount  shall  be  settled  by  a  named 
tribunal,  nsuallv  the  Conmiissioners  of  Pilotage  or  other 
pUotage  authority.  The  effect  of  these  enactments  is  to 
take  services  rendered  by  piloto  to  vessels  in  distress  out 
of  the  category  of  salvage  services  in  the  view  of  the 
United  Stotes  Admiralty  Courto,  and  to  make  them  mare 
extra  pilotage  services:  (See  Dalany  v.  The  Sloop 
Pelagio,  Bee's  Bep.  212;  Schooner  Wave  v.  Hyer,  2 
Caine's  Ciro.  Court  Bep.  131 ;  CaUahan  v.  HalUtt,  1 
Caine's  Bep.  104) ;  and  the  principle  that  a  pilot  is  bcmnd 
to  render  assistance  to  a  distressed  vessel  has  been 
applied  even  where  there  is  no  stototo  law  binding  him 
to  do  so :  {Love  v.  Hinkley,  Abbott's  Adm.  Bep.  436). 
Some  extra  services  rendered  by  piloto  are,  however, 
held  to  be  salvage,  and  even  where  the  pilot  could  recover 
tiie  extra  compensation  under  the  Stoto  stotuto :  {The 
Elvira,  Gilpto's  Bep.  60;  The  Brig  Susan,!  Spragae's 
Bep.  499 ;  Hohart  v.  Drogan,  10  Peter's  U.S.  Sup.  Court 
Bep.  108).  The  question  of  salvage  or  no  salvage  by 
piloto  would  seem  to  depend  very  much  upon  methar 
the  service  was  rendered  whilst  the  vesad  was  in  a 
navigable  condition.  As  it  is  only  the  duto  of  a  pilot  to 
navigate  a  vessel  when  she  is  afloat  or  net  so  damaged 
that  she  is  unnavigable,  a  pilot  rendering  service  to  a 
vessel  by  ffettiog  her  off  a  shoal  or  bringing  her  into  port 
after  she  had  lost  her  rudder,  will  be  entitled  to  8alvag[e 
reward:  but  he  will  be  entitled  only  to  pilotage  if 
althougn  damaged  the  vessel  can  be  navigated  in  the 
ordinary  way :  (See  Lea  v.  The  Ship  Alexander,  2Paine'B 
Ciro.  Court  Bep.  466;  Schooner  WaveT.  Hyer,  lb.  131; 
Hope  V.  The  Brig  Dido,  lb.  J543).— Bl>. 
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Deal,  ordering  an  anchor  and  chain  to  replace  an 
anchor  and  o&in  slipped  to  enable  the  yesael  to 
get  away  from  the  yioinity  of  the  Brake  Sand, 
where  she  was  in  danger ;  in  bringing  oat  the  anchor 
and  chain  ordered ;  and  in  assisting  in  naTigating 
the  ship  to  a  pllftce  of  safety  in  Margate  Beads. 
George  Porter  had  been  engaged  to  act  as  pilot 
from  the  Downs  to  Beachy  HeSl  before  the  barc[iie 
was  in  danger,  and  his  claim  was  for  advisins 
measnres  to  be  taken  which  resulted  in  releasing 
the  ship  from  her  danger;  for  Bavigating  and 
steering  her  to  Margate  Boads  in  safety  daring 
weather  mach  worse  than  when  he  had  come  on 
board.  Oaspell  claimed,  as  one  of  the  crew  of  the 
logger  Seaman's  Ohry^  for  coming  oat  to  the  barque 
for  the  letter,  and  for  assisting  Porter,  who  alleged 
that  he  wished  to  havesomebc^y  on  board  who  an- 
derstood  English  thoroaghly  and  knew  the  locality, 
in  navigating,  by  steering  and  looking  oat  for 
buoys ;  he  was  hauled  on  bo«rd  the  barque  from  the 
lugger  by  a  rope,  as  the  weather  rendered  it  diffi- 
cult for  tne  lugger  to  get  alongside.  When  the 
anchor  was  slipped,  the  barque  was  taken  between, 
the  South  Brake  buoy  and  the  sand,  as  the  onl^ 
practicable  way  of  extricating  her  from  her  posi- 
tion. The  rest  of  the  crew  of  the  8eaman*§  ulory 
claimed  in  respect  of  the  letter  carried  ashore. 
The  claim  on  behalf  of  the  Tiger  was  for  bringing 
out  the  anchor  and  chain  to  the  barque  when  she 
had  arrived  in  Margato  Beads  ;  for  assisting  in 
getting  them  on  boMrd ;  for  damage  done  to  the 
lugger  by  the  anchor  swinging  about  whilst  being 
haiued  on  board  the  barque,  in  consequence  of  the 
steadying  rope  being  broken  by  the  lurching  of 
the  vesselB ;  for  injuries  done  to  two  of  the  lugger's 
crew ;  also  for  remaining  alongside  the  wque 
during  the  night  after  the  anchor  was  put  on  boara, 
as  the  wind  had  then  increased,  and  there  was 
danger  of  a  ship  driving  down  upon  her.  The  work 
of  putting  the  anchor  and  chain  on  board  lasted 
from  7  pan.  till  11  p.m.  The  anchor  and  chain 
were  let  go  as  soon  as  they  were  got  on  board, 
although  they  afterwards  turned  out  unnecessary. 
Porter  afterwards  piloted  the  ship  to  Beachy 
Head,  in  pursuance  of  his  agreement.  The  crew 
of  Uie  lugger  Seaman's  Qlory  consisted  of  Gaspell 
and  five  men ;  the  crew  of  the  Tiger  of  the  same 
five  men  and  eleven  additional  hands.  There  were 
six  men  among  the  barque's  crew  who  understood 
English.  The  droumstances  under  which  the 
services  were  rendered  are  fully  set  out  in  the 
judgment. 

The  AdmiraliyAdnoeat6(Dr.Deane,(XC.\ (B.  E. 
Webster  with  him),  for  the  plaintiffs.— The  service 
rendered  in  taking  off  the  anchor  and  chain  was  a 
great  service,  and  is  entitled  to  large  reward.  As 
to  the  fulot,  he  assisted  in  rendering  the  services 
under  circumstances  of  considerable  dan^.  More 
service  was  rendered  by  him  than  is  usually 
required  from  a  pilot ;  the  ship  received  at  lus 
hands  greater  skill  and  labour  than  could  be 
expected  in  return  for  the  remuneration  stipulated 
Ibr.  He  was  not  a  licensed  pilot,  and  therefore 
not  bound  by  a  licensed  pilot's  rules.  In  entering 
into  the  arrangement  as  to  pay,  he  did  not  under- 
take to  give  more  than  ordmary  pilotage  service. 
Where  a  man  is  technically  a  pilot  he  may  not  be 
entiiled  to  recover  more  tlun  his  pUotage,  except 
in  extraordinary  circumstances  ;  but  this  man 
being  only  a  watorman  cannot  be  bound  by  any 
such  rule ;  H  he  rendered  services  over  and  above 
those  strictly  stipulated  for,   he   is   entitled  to 


salvage  reward.  The  service  he  stipulated  for 
was  to  pilot  the  ship  from  the  Downs  to  Beachy 
Head;  ne  actually  took  her  from  the  Downs  to 
Mai^^  Beads,  for  which  he  had  not  contracted, 
and  m  so  doing  saved  her  from  great  peril. 

,  Butt,  Q.G.  {E.  0.  Olarhsan  with  him),  for  the 
defmidants. — The  service  rendered  by  the  luggers 
and  their  crews,  and  by  Gaspell,  were  not  great, 
and  in  the  event  turned  out  unnecessary.  The 
ship  could  have  been  taken  to  Margato  Beads 
without  their  assistance,  and  the  anchor  and  chain, 
although  useful  for  the  purposes  of  the  subse* 
ouent  voyage,  were  not  actually  needed  to  save 
the  ship  from  any  danger.  The  pilot's  orders 
would  have  been  perfectly  understood  by  the  crew. 
Porter's  services  were  those  of  a  pilot  only,  and  he 
was  entitled  only  to  his  pilotage.  If  a  liceniged  pilot 
could  not  recover  salvage,  he  could  not.  The  test 
is,  whether  the  court  or  the  Trinity  House  would 
hold  that  it  was  not  the  duty  of  a  licensed  pilot,  as 
a  pilot,  to  take  the  shif>  to  a  place  of  safety.  There 
can  be  no  difference  arising  from  the  foot  that  he 
was  not  licensed,  because  a  waterman  acting  as  a 
pilot  stands,  with  respect  to  his  right  to  salvacEe, 
upon  the  same  footing  as  a  licensed  pilot;  (The 
doUimhus,  2  Hagg.  Adm.  Bep.  178  n.)  The  court 
will  notaliow  pilots  toexaggeratother services frx)m 
pilotage  into  salvage,  unless  the  services  rendered 
.by  them  are  very  different  from  those  which  pilots 
are  bound  to  render.  Where  the  service  rendered  is 
something  which  from  its  nature  a  pilot  would  not 
be  bound  to  do,  he  would  be  entitled  to  salvage 
reward ;  but  if  it  is  only  ordinary  pilotage  service, 
he  is  not  entitled.  Even  towage  bv  a  pilot  boat 
does  not  entitle  to  salvage  reward :  {The  Chneral 
Palmer,  2  Hagg.  Adm.  Bep.  178.)  [Sir  B.  Phil- 
LmoBB, — At  present  I  am  inclined  to  think  that 
the  man  must  be  considered  as  a  pilot,  and  as  taken 
on  board  for  a  particular  act,  namely,  pilotage ; 
and  that  he  is  therefore  under  the  same  disad- 
vantages, as  to  claiming  salvage,  as  a  regular 
pilot.  J  His  remuneration  was  sufficient,  and  unless 
it  should  appear  that  he  rendered  ^eator  service 
than  could  be  called  for  from  a  pilot,  he  has  no 
claims.  [Sir  B.  Philldcobb.— There  was  a  consi- 
derable deviation  from  the  ship's  course,  requiring 
no  small  knowledge  of  locality  to  accomplish.] 
To  assist  in  effecting  that^  if  necessary,  was 
part  of  his  duty;  and,  moreover,  he  was  paid 
for  delay.  It  is  a  matter  of  importance  not  to 
encourage  pilots  trying  to  turn  pilotage  into 
salvage.  It  is  because  the  court  does  not  encourage 
such  attempts  that  pilots  do  not  often  make  such 
claims,  although  thcjr  are  often  subjected  to  greater 
danger  than  existed  in  this  case. 

The  Admiralty  Advocate  in  repl^.— The  ground 
upon  which  The  OeneralPalmer  {vibisup,)  proceeded 
was,  that  a  licensed  pilot  has  an  express  privilege  to 
charge  a  high  rate  of  pilotage,  and  cannot  there- 
fore be  easily  allowed  to  claim  a  larger  remunera- 
tion. No  such  ground  exists  in  this  case,  as  Porter 
was  not  a  licensed  pilot ;  his  remuneration  was  of 
a  totally  different  character,  as  licensed  piloto  are 
paid  by  the  draught  of  water  of  the  ships  which 
they  pilot;  he  was  a  watorman  hired  for  a  specific 
purpose,  and  he  performed  extra  labour.  In  The 
Oolwmbus  {ubi  sup.)  no  extra  services,  beyond  the 
pilotage,  were  rendered.  In  The  Enterprise  (2 
Hagg.  Adm.  Bep.  178t»),  additional  pilotage  was 
given  for  extra  services. 

Our.  €tdv,  wU. 
Jan.  21.— Sir  Bobbkt  PHiLLiMOBB.«This  was  a   t 
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oase  of  salvage,  the  merita  of  which  were  heard 
before  me  on  Friday  last.  The  vessel  to  which 
aervioes  were  rendered  was  a  large  Dutch  barqne, 
the  JEohu,  of  considerable  value ;  the  agreed  value 
of  ship,  freight,  and  cargo  was  40,000^.  On  the 
16th  Jan.  1872,  the  vessel  was  riding  in  a  good 
berth  dose  to  the  Deal  Bank  buoy,  and  about  a 
mile  from  the  South  Brake  buoy.  At  that  time 
she  had  need  of  a  pilot  to  take  her  to  Beaohy 
Head,  and  her  master  obtained  the  services  of 
George  Porter,  one  of  the  claimants  in  this  cause, 
who  came  on  board  and  made  an  arrangement  to 
take  the  barque  down  the  Ohannel,  and  he  was  to 
be  paid  for  his  services  at'the  rate  of  7«.  a  day 
whilst  on  board,  and  the  sum  of  52.  in  addition. 
Porter  was  not  a  duly  licensed  Trinity  House  pilot, 
but  he  was  a  waterman  who  often  acted  as  pilot. 
Another  of  the  claimants  claiming  to  be  a  salvor 
is  Heniy  Oaspell,  who  also,  under  droumstances 
to  be  afterwards  stated,  came  on  board  the  barque 
from  one  of  the  luggers,  whose  crews  are  the  other 
plaintiffs  in  the  cause.  The  history  of  the  case  is 
very  narrow,  and  the  main  facts  are  admitted. 
Porter  came  on  board  on  the  16th  Jan.  1872,  and 
on  the  17th  the  wind  came  on  to  blow  a  whole 
de,  from  S.  to  8.S.W.,  and  the  vessel  began  to 
ive,  dragging  her  starboard  anchor.  Her  port 
anchor  was  not  down.  She  was  commanded 
by  a  master,  who  was  examined  before  the  court, 
and  appeared  to  be  a  very  competent  person  to  be 
in  chai^  of  a  vessel  of  this  character.  He  con- 
ferred with  Porter,  and  thejr  agreed  that  the  best 
course  to  pursue  was  to  shp  uieir  anchor,  there 
bein^  a  dimcnltv  in  weighing  it,  on  account  of  the 
vicinity  of  another  vesMl  c2led  the  Sea  BreeaSf 
which  was  also  driving,  and  the  risk  of  going  on  to 
the  Brake  Sand.  They  also  agreed  that  a  signal 
should  be  made  for  a  boat  to  come  o£E  to  the  ship 
to  take  a  message  ashore  for  an  anchor  and  chain, 
to  rapply  the  place  of  the  one  they  were  about  to 
slip.  The  lugger  SeamanU  Olory  accordingly 
came  off,  and  one  of  her  crew,  Henry  Oaspell,  was 
put  on  board  the  barque  with  some  difficulty,  but 
not,  I  think,  with  that  amount  of  danger  which 
would  have  caused  peril  to  life.  He  was  put  on 
board,  because  Porter  naturally  wished,  although 
there  was  one  seaman  among  the  crew  speaking 
English,  to  have  some  one  on  board  who  knew  Bng- 
lish  thoroughly,  so  that  he  might  be  sure  that  his 
orders  were  understood,  and  also  to  have  somebody 
on  board  with  him  who  had  that  local  knowledge 
of  the  buoys  which  would  be  found  of  great  use 
in  directing  the  course  about  to  be  taken.  Oaspell, 
accordinffly,  at  first  went  to  the  helm,  and,  the 
anchor  having  been  slipped.  Porter  took  his 
place,  and  Oaspell  was  sent  forward  to  note  the 
buoys,  and  the  vessel  was  brought  through  the 
Gull  Stream  into  Margate  Beads.  On  the  even- 
ing of  the  17th  she  brought  up  with  her  port 
anchor  off  the  North  Foreland,  in  seven  fathoms 
of  water.  In  the  meantime  the  lugger  Seaman's 
Qlory  went  to  Deal  and  ^ve  the  order  for  the 
anchor  and  chains,  but,  being  herself  too  small  to 
bring  them  off  to  the  ship,  another  lugger,  called 
the  Tiger,  and  of  a  larser  size,  was  employed. 
This  lugger  arrived  safefy  alongside  the  barque, 
and  dehvered  the  anchor  and  chain,  lliis  service 
was  rendered  with  some  peril  to  those  on  bowrd 
the  Tiger,  and  considerable  damage  was  done  to 
the  lugger  herself.  This  damage  was  proved  to 
have  amounted  to  401,  a  fact  which  shows  the 
extent  of  the  danger  to  which  the  lugger  was  ex- 


posed. Two  of  the  lugger's  crew  were  imnred* 
one  on  the  head  and  the  other  on  the  knee,  by  the 
anchor,  which  was  of  a  large  size  and  swinging 
about.  1  have  no  hesitation  in  pronouncing,  and 
in  fact  it  was  admitted  by  the  counsel  for  the  de- 
fendant, that  Oaspell  and  the  crew  of  the  two 
luggers  are  entitled  to  recover  as  salvors — and  it 
appears  to  me  a  very  meritorious  service.  It  is, 
however,  a  more  difficult  question  whether  Porter 
is  entitled  to  be  considered  as  a  salvor ;  it  would 
be  extremely  dangerous  to  allow  the  general  rule, 
that  pilots  cannot  daim  as  salvors,  to  be  too  easily 
violated.  The  exceptions  to  this  general  rule, 
should  be  few  and  clearly  defined;  this  is  my 
view,andtheauthoritiesgoalongway  tostrengthen 
my  opinion.  Looking  at  the  state  of  the  weather, 
the  dangjerous  vicinity  of  the  Brake  Sand,  and  the 
manner  in  which  the  anchor  was  brought  out,  I  am 
of  opinion  that  the  services  rendered  were  such 
that  the  court  ought  to  reward  them  with  a 
liberality  pr(^>ortionate  to  the  value  of  the  vesad. 
This  is  the  principle  on  which  the  court  always 
proceeds  in  awarding  salvage  remuneration.  At 
the  same  time,  it  must  be  remembered  that  there 
was  no  absolute  necessity,  as  the  cironmatanoes 
really  happened,  for  the  services  of  the  'two 
loggers.  The  total  sum  that  I  shall  award  ia280(.t 
the  distribution  of  which  leads  the  court  to  con- 
sider the  legal  question,  whether  the  services  ol 
Porter  are  to  be  considered,  not  those  of  a  piU>t» 
but  rather  those  of  a  salvor.  There  is  one  point 
preliminary  to  the  decision  of  this  question  whidi 
tmust  now  consider.  It  was  strongly  pressed 
upon  me  in  the  first  instance  that  Porter  waa  not 
a  licensed  pilot,  but  only  a  waterman.  I  think  that 
on  prindple  this  fact  can  make  no  differeoce. 
Porter  took  upon  himself  to  discharge  the  duties 
of  a  pilot,  and  can  only  claim  as  a  pilot.  My  opinion 
on  this  point  is  confirmed  by  the  decision  of  Lord 
Stowell  m  the  cases  of  The  Oolumibue  and  of  The 
Miohad  (2  Bj«g.  Adm.  Bep.  178ii).  That  learned 
judge  there  reiused  to  oonsider  fishermen,  taken  on 
board  in  the  Ohannd  as  pilots,  entitled  to  be  re- 
wardedas  salvors,  observingthat  they  wereengaged 
as  pilots,  and  if  th^  assumed  that  character  they 
ought  to,  adopt  the  rules,  and  he  remunerated 
according  to  the  rates  of  that  service.  On  this  case 
I  condude  that,  whatever  the  law  is  as  to  pilots, 
that  law  is  applicable  to  tiie  plaintiff  Porter.  As  I 
have  said,  the  exceptions  to  tne  general  rule  that  a 
pilot  cannot  recover  as  a  salvor  ought  to  be  few 
and  well  defined,  and  it  ought  to  bd  wdl  under- 
stood that  the  services  of  a  pilot  cannot  eanly  be 
converted  into  those  of  a  salvor.  I  find  my  opinion 
strengthened  by  other  oases  decided  in  this  oourt. 
In  the  case  of  Ti^  Frederick  (1  W.  Bob.  17),  Dr. 
Lushington  said:— "It  has  been  urged  in  the 
argument  for  the  owners  that  pilots  are  not  to 
convert  their  duties  into  salvage  services.  This 
may  be  a  correct  position  under  ordinary  droum- 
stances ;  at  the  same  time  it  is  to  be  observed,  that 
it  is  a  settled  doctrine  of  this  court  that  no  pilot  is 
bound  to  p;o  on  board  a  vessd  in  distress,  to  render 
pilot  services,  for  mere  pilotage  reward.  If  a  pilot» 
odnff  told  he  would  receive  pilotage  only,  renised 
to  take  char^  ef  a  vessd  m  that  condition,  he 
would  be  subjected  to  no  censure;  and  if  he  did 
take  charge  of  her,  he  would  be  entitled  to  salvage 
remuneration."  That  case  is  an  instance  of  one 
class  of  cases  where  a  pilot  might  claim  as  a  salvor. 
Another  class  of  cases  where  a  pilot  may  recover 
is  also  mentioned  in  the  books  namdy,  whara  he 
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ham  been  employed  as  a  pilot,  bat  oiroamstaDces 
raperyeDe  whioh  bo   alter  the  charaoter  of  his 
eervioee  that  he  beoomes  a  aalyor.    In  the  present 
oaseythe  vessel  was  not  in  distress  at  the  time 
when  the  pilot  went  on  board,  and  there  was  no 
Boperyeninf<  distress  whioh  reqnired  him  to  aot  as 
a  mlTor.    He  disp%ed  looal  knowledge  and  the 
peooliar  skill  of  a  pilot.    Snob  knoinedge  and 
skiU,  showing  themselves  in  proper  direotionfl,  the 
pilot  tacitly  oontraoted  to  apply ;  and  it  was  the 
application  of  these  qualitiee  which  brought  the 
snip  in  safety  to  Margate  Boads.    This,  which  was 
strictly  contraoted  for  and  within  the  scope  of  his 
contract,  really  oonatitated  the  service  renaered  by 
him.    Before  leaving  this  point,  I  will  call  atten- 
tiontotheoaseof  The Jo$eph  Harvey  (1 0.  Bob.306). 
Lord  Stowell  there  said :  ''  It  may  be  in  an  extra- 
ordinary case  difficalt  to  cUstingaish  a  case  of 
pilota^  from  a  case  of  salvage  propedy  so  called, 
for  it  18  possible  that  the  aSe  condnct  of  a  ship 
into   a   port,   under  cironmstancea   of   extreme 
danger  and  persnoal  exertion,  may  exalt  a  pilot- 
age service  mto  something  of  a  salvaoe  service. 
Bat  in  general  they  are  custingaishabTe  enoagh, 
and  the  pilot,  though  he  contribotes  to  the  safety 
of  the  ship,  is  not  to  daim  as  a  legal  salvor."  That 
seems  to  me  the  sound  doctrine,  to  which  I  mean  to 
adhere.  After  thus  reviewing  the  fiacts  and  the  law, 
I  am  bound  to  pronounce  th&t  they  do  not  bring 
Porter's  case  within  those  exceptions  which  would 
give  him  the  right  to  claim  salvage  in  this  court, 
and  I  therefore  reject  his  claim.    I  shall  distri- 
bute the  sum  I  have  awarded  as  follows: — ^To 
the  Seaman's  Ohry  I  award  70Z. ;  to  Oaspell  301. ; 
to  the  owners  of  the  Tiger  for  the  damage  sus- 
tained, 40L;  and  in  respect  of  the  salvage  services 
of  the  Tiger  I  award  140Z.,   out   of  which  sum 
double  shares  must  go  to  the  two  injured  men. 

Solicitors  for  the  plaintifEs,  LowUU  NeUonf  and 
Jonee, 

Proctor  for  the  defendants,  0.  WaddUave. 


JUDZOZAL  OOXVZTTSS  OF  TKS 

PBZVT  comrczL. 

OV  AIPIAL  f  BOK  IHX  HIGH  C0T7KT  07  ADIOBILTT. 
Bcported  by  J.  V,  AsrarALL,  Biq.,  BaniitoMit-Law. 

Dec  6,  7,  and  10, 1872.  and  Feb.  18, 1873. 

(Present :  The  Bight  Hons.  Sir  Jambs  W.  Ool- 
viLLB,  Sib  Babnbs  Peacock,  Sir  Mohtaoub 
Smith,  Sir  B.  P.  Oolubb.) 

Oaubbt  (app.)  V.  Bbown  (resp.) ;  Oabgo  em  Aboos. 

Gbipbl  and  OTflBBs  (apps.)  v.OoBNTOBTH  (resp.) ; 

ThB  EtBWSONS. 

OowiUu  OourfeAdmiraUyJurisdieUon — Agreemente 
madein  reicUion  to  the  fweor  hire  of  any  ehip  or 
in  relation  to  the  earriageof  goode  in  any  ehip^^ 
Ooymiy  Oowrte  Admiralty  Jwriediotion  Amend- 
ment  Act  1869  (32  &  33  Vict.,  e.  51)  sect.  2-^Ad' 
miraUy  Gourt  Aot  1861,  (24  Viet.  o.  10)  sect.  6. 

The  OowUy  OowrU  Admiralty  Juriedietion  Amend' 
ment  Act  1869,  sect.  2,  eortferring  upon  certain 
County  Oowrte,  haviiig  AdmirMy  Jwriediotion 
wilder  the  GowiUy  Oowrte  Admiralty  Jwriediotion 
AatlSm  (31 A  32  Viet.  c.  7l),power  to  try  <'  any 
claim  arieing  out  of  any  agreement  made  in  re- 
laUon  to  the  uee  or  hire  of  any  ehip  or  in  reloftion 
to  the  carriage  qf  goode  in  any  ehip**  eonfereupon 
ihoee  County  Courts  a  mare  etUeneiae  juriediotion 


in  relation  to  eueh  agreemente  than  that  poeeeeeed 
by  the  High  Gourt  of  AdmiraityiUnder  the  Admi* 
raUy  Gourt  Act  1861,  sect.  6. 
Although  the  High  Gourt  of  Admiralty  has  under 
the  Admiralty  Courts  Act  1861,  sect.  6,  only  juris* 
diction  **  over  any  claim  by  the  owner  or  consignee 
or  assignee  of  any  bill  of  lading  of  any  goods 
carried  into  any  port  in  England  or  Wales,  in 
any  ship  for  damaae  done  to  me  goode  or  any  part 
(hereof,  by  the  negUgenoe  of,  or  for  any  breach 
of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  itis  shown 
to  the  sati^action  of  the  court  at  the  time  of  the 
institution  qf  the  cause  no  owner  or  part  owner' 
of  (he  ship  is  domiciled  in  England  or  Wales,*' 
County  Courts  hewing  Admiralty  Jurisdiction 
have,  under  the  County  Court  Admiralty  Juris* 
diction  Amendment  Act  1869, 06<^.  2,  jurtsdicti^m 
to  try  causes  instittUed  in  rem  by  shipovmers 
against  goods  laden  or  lately  laden  on  board  their 
ships  to  recover  freight,  demurrage,  and  eBBpenses, 
and  also  causes  instituted  in  rem  bv  ohdrtcrers 
against  ships,  which  they  have  chartered,  for 
ireach  of  charter 'party,  irrespective  of  any  damage 
to,  or  breach  of  contract  or  duty  in  respect  of, 
goods  carried  on  board  such  ships,  even  thottgh 
the  owners  of  ihegoods  or  ships  may  be  domiciled 
in  England  or  Wales.{a) 

(a)  This  deolBioa  is  likely  to  revise  a  dtfELoulty  whioh, 
it  WM  hoped,  wm  ended  by  the  deoision  in  Bimpson  ▼. 
BlueSi  and  whioh  has  bemi  the  sonroe  of  oonaiaerable 
anxie^  to  praotitioners  when  adviainff  their  clients  as  to 
tiia  ooart  in  which  they  should  take  proceedings  in 
respeot  of  bfeaohee  of  ofaArter-party  or  agshMt  shippers 
of  soodi.  By  the  9th  section  of  the  Conntj  ConrtB 
Admiralty  Jnrisdiotion  Aot  1868,  if  prooeedUngs  an 
taken  in  the  HighConrfc  of  Admiralty  or  in  any  Swoerior 
Court,  which  nught  haye  been  taken  in  a  Coonty  Court, 
tiiat  ia,  which  are  in  reapeot  of  a  daim  below  the  limit  of 
the  Oounty  Court  jnnsdiotion,  except  by  order  of  a 
Jndge,  and  a  sum  ia  not  reoovered  ezoeeding  the  amount 
to  which  the  junadiotion  of  the  County  Court  in  that 
AdmiraUy  cause  ia  limited  by  that  Aot,  the  pjffty  ao  pro^ 
ceeding  ia  not  entitled  to  ooata,  and  may  be  condemned 
in  ooata,  unleaa  the  Judge  of  the  High  Court  of  Admiralty 
or  of  a  Superior  Court  oertifiea  that  the  cauae  waa  a 
proper  cauae  to  be  tried  in  the  High  Court  of  AdnuraU^ 
or  in  a  Superior  Court.  The  Act  of  1869  ia  to  be  read  aa 
one  with  the  Aot  of  1868;  and  aa  the  2ndaection  of  the 
Aot  of  1869giTeeinriadictionto  the  Couutj  Courta  in 
caaea  where  the  daim  doea  not  exceed  BOOL,  it  is  often 
an  important  queation  to  oonaider  in  adyiaing  proceed- 
inffa  whether  the  jOaintiif  haa  a  chance  of  recovering  a 
larger  aum.  If  he  haa  not,  it  ia  a  riak  bringing  proceed- 
ing in  a  Superior  Court,  aa  he  may  lose  his  ooata.  There 
are,  perhaps,  few  caaea  of  breach  of  charter-party  apart 
from  damage  to  the  cargo  where  the  claim  would  exceed 
800L,and  jet  these  are  aometimea  queationa  of  mercantile 
law  of  the  greateat  importance,  and  ahould  undoubtedly 
be  brought  before  a  Superior  Court.  It  ia  not  right  that 
in  such  mattera  a  plaintiff  ahould  run  the  riak  of  losing 
hia  ooata,  nor  ahould  hia  legal  adriaer  be  placed  in  the 
difficult  poaition  of  having  to  dedde  whether  the  impor- 
tance of  the  queation  is  auch  aa  to  justify  the  riak.  It 
maj  be  probable  that  in  auch  caaea  the  Judgea  would 
certify ;  but  aomething  more  than  a  mere  probability  ia 
required.    There  ahould  be  a  certainty. 

It  is  poaaible,  however,  to  put  a  oooatruotion  on  the 
9th  aeotion  above  quoted  whioh  will  avoid  the  difficulty. 
The  aeotion  onlyprovidea  that  ooata  ahaU  not  be  given 
where  the  plaintiif  does  not  recover  the  requisite  amount 
in  an  AdmuraUy  cause.  The  more  important  part  of  the 
juriadiotion  given  by  the  Aot  of  1869  (aeo.  2)  ia  not  in 
reapeot  of  Admiralty  oauaes,  but  of  another  daaa  of 
eanaea  over  whioh  the  Admiralty  haa  no  juriadiotion,  and 
thia  would  appear  to  be  one  reault  of  the  deciaion  in  the 
present  caae.  If  thia  be  ao,  then  the  Aot  of  1869  only 
permita  auch  oauaea  to  be  brought  in  the  County  Courta, 
but  doea  not  require  that  they  shaU  be  ao  brought, 
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Simpson  v.  Bines  (anid,p.  826;  26  L.  T.  Bep.  N.  8.  I 

697 ;  L.  Bep.  7  0.  P.  290)  disterUedfrom. 
Thbse  were  appeals  from  decrees  of  the  High 
Court  of  Admiralty  in  cases  coming  before  that 
conrt  on  appeal  from  the  Citv  of  London  Coart 
and  the  Ooanty  Court  of  Durham  (Admiralty 
jurisdiction).  The  question  in  Oargo  exArgoe  (on 
appeal  from  the  City  of  Loudon  Court)  was 
whether  that  conrt  had  jurisdiction  to  entertain  a 
suit  in  rem  asainst  goods  to  recover  freight, 
demurrage,  and  expenses  on  behalf  of  a  ship- 
owner in  whose  ship  the  goods  had  been  carried. 
The  question  in  The  Hewsone  (on  appeal  from  the 
County  Court  of  Durham)  was  whether  that  court 
had  jurisdiction  to  entertain  a  suit  in  rem  against 
a  ship  on  behalf  of  a  charterer  to  whom  the  ship 
was  chartered  for  sucoessiye  voyages,  where  her 
owners  had  refused,  after  four  voyages  had  been 
.  made,  to  complete  the  charter  by  making  other 
voyages.  In  this  latter  case  the  claim  did  not 
arise  in  respect  of  any  goods  carried  in  the  ship. 
The  High  Court  of  Admiraltv  has  no  jurisdiction 
under  the  Admiralty  Court  Act  1861  (24  Yict.  c. 
10),  sect.  6,  or  otherwise,  over  such  suits,  but  it  was 
contended  in  that  court  that  such  a  jurisdiction 
was  given  to  certain  County  Courts  by  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act 
1869  (32  A  83  Yict.  c.  51),  sect  2.  The  learned 
judge  of  the  High  Court  of  Admiralty  (Sir  B. 
Phulimore)  held  that,  although  he  was  of  opinion 
that  the  Act  conferred  the  jurisdiction  on  the 
County  Courts,  he  was  bound  by  the  decision  of  the 
Court  of  common  Pleas  in  Simpeon  v.  Bluee 
(onto, p.  860;  L.  Bep.  7  C.  P.  290;  26  L.  T.  Bep. 
N.  S.  697)  to  decide  that  the  Count:ifr  Courts  had 
no  jurisdiction  and  to  dismiss  the  suits.  The  &cts 
and  judgments  are  set  oat  in  the  report  of  the 
case  below  {ante,  p.  860 ;  27  L.  T.  Bep.  N.  S.  64), 
and  the  sections  of  the  Acts  relied  upon  are  set 
out  in  the  judgment  of  the  Judicial  Committee. 
From  this  judgment  of  the  Admiraltv  Conrt  the 
plaintiffs  in  both  suits  (the  responaents  in  the 
Admiralty  Conrt)  appealed  to  Her  Majesty  in 
Council  on  the  ground  that  their  claims  were 
claims  arising  out  of  agreements  made  in  relation 
to  the  use  or  hire  of  a  ship,  or  in  relation  to  the 
carriage  of  goods  in  a  ship  or  were  claims  in  tort 
in  respect  of  goods  carried  in  a  ship  within  the 
meaning  of  the  Countv  Courts  Admiralty  Juris- 
diction Amendment  Act  1869.  The  two  appeals 
were  heard  together. 

Milwardp  Q.C.,  and  Qainrfcrd  Bruce  for  the 
appellants  in  Oargo  ex  Argoe. — ^The  intention  of 
the  Coun^  Courts  Admiralty  Jurisdiction  Acts 
(31  &82  Vict,  a  71 ;  82  A  38  Vict.  c.  51),  was  to 
give  to  certain  County  Courts  jurisdiction  over 
certain  causes  on  their  admiralty  side  only,  and  to 
put  an  end  to  the  difficult  arising  from  common 
law  and  admiralty  jurisdiction  existing  in  the 
same  court.    They  provide  that  those  causes  over 

beoanae  the  9th  section  of  the  Aot  of  1868  does  not  apply 
to  oaoaee  brought  nnder  the  2nd  lectioii  of  the  Act  of 
1869,  not  being  Admiralty  oansee ;  and  if  in  saoh  oanses 
a  pUuntiff  reooyered  in  a  Superior  Ck>art  a  snm  exceed- 
ing 201.  in  an  action  of  contract,  or  KM.  in  an  action  in 
tort,  he  wonld  he  entitled  to  his  costs.  There  can  he 
little  donbt  that  the  Jadges  wonld  be  inclined,  if  any 
condnsion  can  be  drawn  from  recent  dedsions,  to  pat 
such  a  oonstmotion  upon  this  section  as  wonld  most 
fayonr  a  plaintiff  proceeding  in  »  Superior  Court  in  one 
of  the  class  of  causes  over  which  it  is  now  held  that  the 
Ooanty  Ooorts  have  jurisdiction.— 'Ed. 


which  common  law  and  admiralty  courts  have 
concurrent  jurisdiction  shall  be  in  the  County 
Courts  admuralty  causes  only.  The  new  jurisdic- 
tion nnder  the  first  Act  was  oo-extensive  with  that 
of  the  High  Court  of  Admiralty  up  to  a  certain 
amount.  The  jurisdiction  over  "any  claim  for 
necessaries  **  given  by  the  first  Act  (sect,  8,  sab« 
sect.  2)  has  bmn  held  to  be  the  same  as  that  poe- 
sesaed  by  the  Admiralty  Court. 

TheDoiMe,22L.  T.  Bep.  K.S.627:  L.  Bep.  SAdm. 
&ECC155:  SMar.LawOas.  O.  S.424; 

EverardT.  Kendall,22L.T. Bep.N. S.  406;  L.B^^ 
4  0.  P.  428;  8  Mar.  Law.  Cas.  L.  8. 891; 

Then  in  order  to  ascertain  the  meaning  of   the 
words  "  any  claim  for  damage  to  carso  "  in  the 
Acts  of  1868,  giving  jurisdiction  to  me  county 
courts  over  such  claims,  the  jurisdiction  of   the 
High  Court  must  be  considerea ;  this  jurisdiction 
is  conferred^by  the  Admiraltjr  Court  Act  1861 
(24  Yict.  c.  10)  sect.  6,  and  if  it  appears  that  in 
that  Act  the  words  "damage  to  curgo"  have  a 
larger  meaning  than  their  ordinary  sense  would 
imply,  that  meaning  must  be  applied  in  construing 
the  County  Court  Admiralty  Jurisdiction   Acta. 
Now  "damage  to  cargo"  is  understood  in  the 
Admiralty  Court  as  including  all  the  daims  otot 
whidi  the  Admiralty  Court  has  jurisdiction  by 
sect.  6  of  the  Admiralty  Court  Act  1861.     The 
marginal  note  to  that  section  is  "  as  to  damage  to 
cargo   imported,"  and  this  has  come  to  mean, 
rightly  or  wrongly,  all  the  dass  of  claims  in  sect. 
6,  and  some  effect  is  to  be  given  to  a  maivinal 
note,  although  it  may  not  be  absolutely  binoinffj: 
(Olayden  v.  Oreen,  L.  Bep.  3  C.  P.  511 ;  18  L.  T. 
Bep.  N.  S.  607.)    Such  causes  are  referred  to  by 
Dr.  Lushington  as  causes  of  damage  to  cargo: 
{The  Danmg,  Bro.  A  Lush.  102 ;  9  L.  T.  Bep.  N.  S. 
286;  1  Mar.  Law  Cas.  392),  and  that  was  a  case 
of  damage  to  cargo  hj  short  deliverv.     If  the 
"damage  to  cargo"  jurisdiction  of  the  County 
Courts  were  confined  to  cases  of  actual  damage 
done  to  goods,  only  part  of  the  Admiralty  Court 
Act,  sect.  6,  would  M  imported  into  the  Connty 
Court  Admiralty  Jurisdiction  4-ct  1868,  and  the 
Connty  Courts  would  have  no  jurisdiction  in  cases 
of  breach  of  duty  or  breach  of  contract  given  by 
the  former  Aot  to  the  Admiralty  Court.    Theee 
latter  clidms  can  ooly  be  made  in  the  Admiralty 
Court  in  respect  of  goods  imported ;  {The  Komean, 
Bro.    &   Lush.   1),  and   are   therefere  included 
in  the  general  term  "  damage  to  carga"    In  2%6 
Prineeee  BoyaZ  (L.  Bep.  3  Adm.  &  Bcc.  27),  which 
was  a  daim  for  breach  of  contract  and  du^,"  the 
suit  was  first  instituted  as  a  cause  of  "  damage  to 
cargo,"  and  was  afterwards  amended  to  one  of 
"  breach  of  duty,"  but  this  was  done  at  the  instance 
of  the  plaintiffs,  not  of  the  defendant.     We  there- 
fore  submit  that  claims  for  breach  of  duty  and 
breach  of  contract  within  the  meaning  <n  the 
Admiralty  Court  Act  1861,  sect.  6,  are  induded  in 
the  words  "  damage  to  cargo,"  and  jurisdiction  over 
such  claims  is  given  to  the  County  Conrts  by  the 
County  Court  Admiralty  Jurisdiction  Aot  1868,  and 
that  it  was  unnecessary  to  pass  the  Amendment  Aot 
1869  to  give  such  jurisdiction.      Now,  assuming 
that  full  admiralty  jurisdiction  was  given  to  the 
Countv  Conrts  by  tne  former  Aot»  the  second  Aot 
must  have  extended  the  jurisdiction  to  some  ex- 
tent.   Sect.  4  of  that  Act  gives  jurisdiction  over 
all  claims  done  to  any  ship  by  collision  or  other- 
.  wise,  whilst  the  first  Act  gives  only  jurisdiction 
I  over  daims  for  damage  by  collision.    This  is  an 
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extension  of  jniiBdiotion,  and  to  extend  the  jnrit* 
diction  is  the  whole  object  of  the  second  Act. 
There  is  no  attempt  in  Simpson  v.  Blue$  {ubi.  sup.) 
to  distingaish  between  the  two  Acts,  or  to  show 
that  the  second  Act  confers  a  different  jurisdiction 
from  the  first.  That  ease  proceeds  whoUjr  on  the 
ground  of  the  inconvenience  of  the  new  jnrisdic- 
tioQ.  The  decision  expresses  an  opinion  con- 
flicting with  that  of  this  coort,  where  it  holds  that 
the  word  "damage/'  as  nsed  in  the  Admiralty 
Conit  Act  1861  (sect.  7)  does  not  confer  jurisdic- 
tion over  damage  to  persons,  but  only  over  damage 
to  things.  It  approves  of  Smiih  v.  Broum  {antef 
p.  56) ;  but  that  case  does  not  necessarily  conflict 
with  the  case  of  The  Beta  (L.  Bep.  2  P.  0.  447),  as 
the  former  related  to  a  claim  by  the  relatives 
of  a  person  killed,  the  latter  to  a  claim  by  a 
person  iniured  claiming  himself.  Now,  the  whole 
course  of  Legislation  with  respect  to  Oonnty 
Courts  has  be^  to  ^ve  to  these  courts  a  variety 
of  limited  jurisdictions,  with  appeals  to  those 
superior  courts  which  have  unlimited  jurisdic- 
tion over  the  various  subjects  matter.  The 
method  of  procedure  is  immaterial,  the  real  object 
being  to  give  jurisdiction  over  the  subject  matter. 
It  is  not  material  to  consider  where  the  appeals 
go,  but  in  this  case  it  is  more  convenient  that  all 
maritime  questions  should  be  brought  before  the 
Admiralty  Court.  [Sir  M.  SMiTH.«If  these  are 
cases  oter  which  the  Admiralty  Court  has  no 
original  jurisdiction,  how  do  the  appeals  in  them 
lie  to  that  Court  P  They  are  not  admiralty 
causes,  and  the  Act  of  1868,  sect  26,  gives  the 
right  of  appeal  in  admiralty  causes  only.]  The 
two  Acts  are  to  be  construed  as  one,  and  there  is 
only  one  appeal ;  and  as  soon  as  a  cause  named  in 
the  second  Act  arises  it  becomes  an  admiralty 
cause,  over  which  the  Countv  Court  has  j  urisdiction 
within  the  meaning  of  the  first  Act.  The  distino- 
tion  between  admiralty  and  maritime  causes  in  the 
second  Act  is  only  for  the  purpose  of  making  the 
distinction  between  two  sets  of  causes  of  one  class. 
The  term  **  maritime  cause  "  is  well  known  in  the 
Admiralty  Court,  where  causes  are  usually  styled 
"  civil  and  maritime."  Beceot  legislation  has  had 
a  tendency  to  give  jurisdiction  over  all  small 
claims  to  we  County  Courts,  and  the  argument  as 
to  the  injury  sustained  by  shipowners  by  this 
enactment  must  be  considered  with  the  remem* 
brance  of  this  tendency.  It  must  also  be  remem- 
bered that  there  is  no  appeal  from  a  prohibition 
to  a  County  Court  by  18  &  20  Yiot.  o.  108,  s.  4Q. 
(The  rest  of  l^e  appelluit's  argument  was  the 
same  as  that  given  in  the  court  below.  See  onto, 
p.  360;  27  L.  T.  Bep.  N.  S.  64. 

W.  G.  F.  FhiOvmore  (A.  Oohen  with  him)  for  the 
appellants  in  The  H&wsons  (see  argument  below, 
fi^  sup,). 

The  AdmiraU^  Advoeate  (Dr.  Deane,  Q.C.),  (/.  P. 
Murphy  with  him)  for  the  respondents  in  Uargo 
00  Argos. — If  this  extended  jurisdiction  is  con- 
ferred in  the  County  Courts  then  by  sects.  6,  7, 
and  8  of  the  Act  of  1868,  these  causes  over  which 
the  Admiralty  has  no  original  jurisdiction,  may  be 
transferred  to  that  court,  so  that,  although  the 
Admiral^  Court  has  no  original  jurisdiction  over 
breaches  of  charter-party  apart  from  damage  to 
cargo,  yet  by  an  order  of  transfer  from  a  County 
Court  it  may  hear  and  decide  such  claims.  This 
is  giving  the  Admiralty  Court  jurisdiction  in  a 
way  never  intended  by  the  Legislature.  The 
words  of  the  Act  of  1869,  can  be  satisfied  without 


pving  to  the  County  Courts  a  more  extensive 
jurisoiction  than  that  possessed  by  the  High  Coui*t 
under  the  Admiralty  Court  Act  1861,  sect.  6L 
That  sect,  gives  jurisdiction  in  two  separate  matters 
viz. :  "  Negligence  and  breach  of  duty  or  contract.  * 
The  Kasan  (ubi  sup,)  was  a  claim  for  damage  done 
to  the  plaintiff  in  respect  of  goods,  not  for  actual 
damage  to  the  goods.  The  corresponding  section 
of  the  Act  of  1868,  as  to  damage  to  cargo,  contains 
no  words  which  will  embrace  daims  for  breach  of 
duty  or  breach  of  contract.  The  Act  of  1869  can 
be  satisfied  by  holding  that  the  words  of  sect. 
2  give  jurisdiction  to  the  County  Courts  over  such 
claims.  In  the  Admiralty  Court  Act.  1861,  sect.  6, 
the  jurisdiction  is  limitea  by  idlowing  claims  to  be 
made  in  that  court  only  where  the  owner  is  not 
domiciled  in  Bngland  or  Wales,  but  in  these  Acts 
there  is  no  such  limitation.  If  the  larger  construc- 
tion is  put  upon  the  Acts  of  1869,  the  County 
Courts  will  have  a  more  extensive  jurisdiction  than 
the  Admiralty  Court;  and  the  greatest  inconveni- 
ence will  arise  to  shipownerB.  H  the  same  narrow 
construction  be  put  upon  this  section  as  put  upon 
the  section  of  the  Act  of  1868,  the  inconvenience 
does  not  arise,  and  the  jurisdiction  accords 
with  that  of  the  Admiralty.  The  second  Act 
deals  with  a  new  class  of  causes  called  maritime 
causes,  but  an  appeal  is  given  only  in  Admiralty 
causes.  This  must  either  be  an  Admiralty  cause, 
and  therefore  to  be  restrained  within  the  limit  of 
Admiralty  jurisdiction,  or  it  is  a  maritime  cause, 
and  then  there  is  no  appeal  to  the  Admiralty 
Court.    (See  also  argument  below  :  ubi  sup,) 

Glarhsan  (B.  G.  Oibson  with  him)  for  the 
respondents  in  The  Hewsons,  after  arguing  as 
reported  in  the  court  below  {ubi  sup.). — ^A  right 
of  action  on  a  bill  of  lading  may  oe  a  right  of 
action  arising  out  of  an  agreement  made  in  rela« 
tion  to  the  use  or  hire  of  a  ship.  Again  there  is 
a  right  of  action  in  the  Adnuralty  Court  for  a 
breach  of  duty  on  behalf  of  the  vendor  of  goods 
against  the  master  for  refiising  to  deliver  where 
the  voider  stops  in  transitu :  (The  Tigress,  Bro. 
&  Lush.  88;  8  L.  T.  Bep.  N.  S.  117 ;  1  Mar. 
Law  Cas.  O.  S.  823) ;  and  this  is  a  breach  of  an 
agreement  for  the  use  and  hire  of  a  ship.  Again, 
the  wrongful  sale  of  goods  by  the  master  of  a  ship 
is  a  breach  of  such  an  agreement :  (Sehuster  v. 
M*KeUar,  7  E.  Ai;  B.  704).  The  Admiralty  Court 
often  considers  the  terms  of  a  charter-party  in 
abjudicating  on  claims  by  owners  of  goods,  as  in 
the  case  of  The  Norway  (Bro.  and  Lush.  226;  10 
L.  T.  Bep.  N.  S.  40 ;  2  Mar.  Law  Cas.  O.  S.  17)» 
which  was  a  claim  by  the  assignee  of  a  bill  of 
lading ;  but  cases  may  arise  where  claims  could  be 
made  l>y  the  owners  or  consignees  of  goods  on  the 
charter-party  itself,  apart  from  the  bill  of  lading. 
As  the  Act  of  1868  did  not  confer  aU  this  jurisdic- 
tion, the  Legislature  in  the  Act  of  1869  used 
words  of  general  character  in  order  to  give  the 
same  jurisdiction  as  that  possessed  bythe  Admiralty 
Court,  but  not  to  give  more.  The  jurisdiction  as 
to  damage  to  ships  given  to  the  County  Courts  is 
not  so  extensive  as  wat  of  the  Admiralty  Court» 
as  they  have  only  jurisdiction  by  the  two  Acts 
over  damage  by  collision  and  damage  to  ships  by 
collision  or  otherwise,  so  that  they  cannot  enter- 
tain claims  against  ships  for  damage  done  by  them 
to  other  things :  (see  The  Clara  KiOam,  23  L.  T. 
Bep.  N.  S.  27;  3Mar.  Law  Cas.  O.  S.  463 ;  L. 
Bep.  3  Ad.  A  Boa  161).  It  is  improbable  that  a 
more  extensive  jurisdiction  was  intended  to  bej 
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{^Ten  to  the  County  Ooorts  in  these  oauses  when 
10  other  canses  over  which  the  Admiralty  Gonrt 
has  jurisdiction,  no  jorisdiotion  has  been  given 
io  the  County  Conrts. 

ChUn^ord  Bruce,  in  reply. — In  attempting  to 
satisfy  the  words  of  the  2Dd  section  of  the  Aot  of 
1868,  by  ([iTing  to  the  County  Courts  the  admi- 
ralty jonsdiction,  the  respondent  runs  counter 
to  the  judgment  in  Simpson  v  Blues  (ubi  sup.), 
where  it  was  held  that  the  Admiralty  Court  has 
no  jurisdiction  overclaims  arising  under  a  charter- 
party.  In  that  case  the  judges  adopt  the  oon- 
struction  put  upon  the  Admiralty  Court  Act  1861, 
sect.  6,  by  Dr.  Lushington,  in   The  8L    Cloud 

ero.  &  Lush.  4;  8  L.  T.  Bep.  N.  S.  54;  1  Mar. 
w  Cas.  O.  8.  309).     [Sir  M.  Smith  :  In  The  8t. 
Cloud  Dr.  Lnshington  was  only  ooncerDed  with 
the  definition  of  the  term  "  assignee,"  and  more- 
over he  draws  a  distinction  between  "  owners  " 
and  **  assignees."    In  The  Tigress  (uin  sup.)  it  is 
distinctly  shown  that  an  owner  of  goods  has  a 
separate  daim,  and  in  man^  instances  the  claims 
of  an  owner  of  goods  can  arise  only  from  his  rights 
under  a  charter-party.    The  Court  of  Admiralty 
would  have  jnrisaiotion  under  the  Admiralty  Court 
Act,  1861,  to  entertain  a  daim  by  an  owner  of 
goods,  although  he  did  not  daim  under  a  bill  of 
teding.]    In  The  Tiaress  (ubi  sup.)  the  plaintiff 
claimed  in  a  bill  of  lading,  which  he  had  not  parted 
with,  and  had  presented  to  the  master.    A  bill  of 
lading  is  a  oontract  for  the  carriage  of  goods,  and 
a  charter-party  is  an  agreement  for  the  use  or  hire 
of  a  ship;  they  are  totally  distinct,  although  they 
may  refer  to  one  another.    The  Admiralty  Court 
has  only  jurisdiction  over  contracts  for  the  car- 
riage of  goods,  and  therefore  only  over  bills  of 
ladmg.   It  is  impossible  to  satisfy  the  words  "  use 
or  hire  of  a  ship  "  without  holding  that  ti^ey  refer 
to  charter-parties,  which  are  not  within  the  admi- 
ralty jurisdiction.     The  restriction  contained  in 
the  Admiralty  Court   Act  1861,   sect  6,  as  to 
domidl  of  the  shipowner,  cannot  be  applied  to 
oases  arising  under  the  Act  of  1869,  as  actions 
may  be  brought  under  that  Act  either  against  the 
shipowner,  or  owner  of  goods,  or  charterer ;  and  as 
a  cnarterer  not  resident  here  could  not,  unless  he 
had  goods  on  board  the  ship,  be  effectively  sued 
in  the  County  Courts,  it  would  be  absurd  to  limit 
the  jurisdiction  as  to  domidl. 

Our.  adv.  vuU. 
The  judgment  of  the  court  was  delivered  by  Sir 
MoNTAOui  Smith.— These  are  appeals  from  the 

J'udge  of  the  Hiffh  Court  of  Admiralty  in  two  cases 
wrought  before  him  on  appeal  from  the  City  of 
Londcm  Court  and  the  County  Court  of  Durham, 
in  which,  oontrarv  to  his  own  opinion,  and  in 
deference  to  the  decision  of  the  Court  of  Com- 
mon Fleas,  in  the  case  of  Simpson  v.  Blues  {ante, 
p.  326;  D.  Rep.  7  C.  P.  290)  he  reversed 
the  judgments  given  by  the  courts  of  first 
instance  in  favour  of  Uie  plaintiffs,  on  the 
grounds  that  these  courts  had  no  jurisdiction 
to  entertain  the  suits,  granting  at  the  same  time 
leave  to  appeal  to  her  Majes^  in  Council.  The 
two  appeals  involve  substantially  the  same  ques- 
tion upon  the  constructions  of  we  County  Conrts 
Admiralty  Jurisdiction  Amendment  Aot  1869, 
and  were  argued  together.  In  the  first  case 
{Garao  em  Argos)  the  plaintiff  instituted  a  suit  for 
freight,  demurrage^  and  expenses  in  the  City  of 
London  Court  b?  proceeding  in  rem  against  the 
goods,  viz.,  U7  barrels  of  |^rolenni»  which  had 


been  shipped  bv  the  defendant  in  London  on  board 
the  plaintiff's  ship,  the  Argos,  under  a  bill  of  lading 
making  them  deliverable  at  Havre  to  order  or 
assigns.     It  was  alleged  that  the  French  authori- 
ties at  Havre  having  mused  to  allow  the  petrdeuni 
tobedisohargedattnatport,  the  Araos  endeavoured 
to  land  it  at^onfleur  and  Trouville,  but  not  being 
permitted  to  do  so,  took  it  back  to  London.     The 
claim  was  for  freight,  back  frdght,  demurrage, 
and  expenses.     Yarious  defences  were  made,  bab 
it  is  sufficient,  having  regard  to  the  advice  whioh 
^eir  Lordships  propose  to  tender  to  Her  Majesty, 
to  indicate  the  nature  of  the  suit  without  entering 
further  upon  the  flMts.    The  suit  was  heard  upon 
the  merits  in  the  City  of  London  Court,  and  also 
on  appeal  in  the  Court  of  Admiralty,  without  any 
objection  on  the  ground  of  want  m  ^urisdictioa  ; 
but,  pending  the  consideration  of  the  judgment  <m 
appeal,  the  case  of  Simpson  v.  Blues  was  decided, 
llie  learned  judge  then  directed  the  question  of 
jurisdiction  to  be  argued  before  him,  and  ultimatdy, 
m  deference  to  the  opinion  of  the  Court  of  Com- 
mon Pleas,  whilst  dedaring  his  own  opinion  to  be 
otherwise,  reversed  the  judgment  without  giving 
any  dedsion  upon  the  merits.     In  the  other  case 
(The  jBetoMfw)  the  parties  were  reversed.  The  suit* 
was  instituted  by  the  plaintiff,  the   charterer, 
against  the  owner  of  the  ship  Ir^prooeedinff  m 
rsm  for  a  breach  of  the  charter.    The  plaintiffbad 
chartered  the  ship  for  suocessive  vovi^^es  from 
Hartlepod  to  the  Elbe  during  a  definite  period. 
It  was  complained  that  after  the  ship  had  per- 
formed four  voyages  her  owners  refused  to  com- 
nlete  the  charter  by  making  others  pursuant  to 
its  terms.    In  this  case  an  objection  to  the  juris- 
diction was  madeintheCounty  Court  but  overruled, 
and  judgment  given  for  the  plaintiff  upon  the 
merits  against  one  of  the  defendants.     The  aoes- 
tion  turns  upon  the  proper  constmotion  off  the 
County  Court  Admiral^  Jurisdiotion  Amwidmemt 
Act  1869,  by  which  jurisdiotion  is  given  to  County 
Courts  (appointed  to  have  admiralty  jurisdiotion) 
to  try  ana  determine  causes  (smongst  others)  "  as 
to  any  daim  arising  out  of  anv  agreement  made 
in  relation  to  the  use  or  hire  of  any  ship,  or  in  re- 
latkm  to  Uie  carriage  of  goods  in  any  ship^"  inro- 
vided  the  amount  claimed  does  not  exceiBd  300L 
Tlie  l»oad  contention  on  the  part  of  the  respondent, 
is  that  this  statute   has   ^ven  to  the  Ooon^ 
Courts  no  mor^  than  a  portion  or  branch  of  tM 
existing  jurisdiotion  which  the  Court  of  Admiralty 
then  possessed ;  and  if  this  be  the  soope  and  true 
meamng  of  the  statute,  the  objection  made  to  the 
competency  of  the  County  Courts   to  entertain 
these  suits  must  prevail,  because  it  is  plain  that 
the  Court  of  Adnuralt^  itself  had  not,  in  virtue  of 
any  authority  derived  either  from  the  Crown  or  from 
Parliament,  any  original  jurisdiotion  over  audi 
suit.     This  last  proposition  was  not  controverted 
on  the  part  of  the  appellants ;  but  it  was  oon- 
tended  that  the  Act  of  1869  has  intentionally  given 
a  new  and  enlarged  jurisdiction  to  the  County 
Courts  appointed  to  have  admiralty  jurisdiotion. 
over  subjects  of  olaim  beyond  those  oogniaable  by 
the  Court  of  Admiralty.     It  was  not,  on  behalf  of 
the  respondents,  denied  that  the  language  of  the 
statute  is  large  enough  to  indude  the  present 
claims ;  but  the  contention  at  the  bar  was,  that  it 
may  be  collected  from  the  Act  itself,  when  read 
with  the  first  statute  conferring  on  the  County 
Court  admiralty  juriadiodon,  thM  the  Legislature 
intended  no  more  by  the  seoond  Ast  than  to  give 
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the  County  Ooarto  a  fdHher  part  of  the  ezistiDg 
jnriadiotum  belonging  to  the  Court  of  Admiralty 
which  had  been  ouutted  from  the  first  Act ;  and 
that  the  wide  language  of  the  enaotment  must  be 
•o  oonstrned  as  to  limit  its  operation  to  this 
object,  ^  The  qaestion  is  thus  raised,  whether,  by 
the  legitimate  appUoation  of  recognised  rales  of 
intrepretation,  this  intention  can  be  collected  fron^ 
the  statutes  with  such  distinctness  as  to  justify  a 
construction  so  greatly  at  Tarianoe  with  the  ordi- 
nary and  natural  meaning  of  the  words  employed 
by  the  Lejgislatmre.  The  County  Conrts  Admiralty 
Jurisdiction  Act  1868,  for  the  first  time  gave  any 
admiralty  jorisdiotion  to  the  County  Court.  That 
Act  empowered  Uie  Qneen  in  Council  to  appoint 
any  Coantj  Court  to  have  admiralty  jurisdiction, 
and  to  assign  districts  to  suchconrts  within  which 
It  might  be  exennsed.  It  then  enacts  that  any 
County  Court  haying  admiralty  jurisoiction  shall 
have  jurisdiction  to  try  and  determine  certain 
causes,  which  in  the  Act  are  referred  to  as  "ad- 
miralty causes,"  and  among  them  in  the  words  of 
the  statute: — "As  to  anv  claim  for  damage  to 
cargo,  or  damage  by  coUision  ...  in  whidi  the 
amount  claimed  does  not  exceed  3002."  The  6th 
danse  of  the  Act  authorises  the  Court  of  Admi* 
ralty  to  transfer  any  admiralty  canse  pending  in  a 
County  Court  to  itself,  and  the  8th  clause  emLbles 
the  County  Court  judge  so  to  tnmsf  er  causes.  By 
the  26th  section  an  appeal  from  the  judgements  of 
the  County  Conrts  in  Admiralty  causes  is  given  to 
the  High  Conrt  of  Admiralty.  A  further  pro- 
vision IS  made  by  the  7th  section  directing  the 
judge  of  the  County  Court,  in  case,  during  the 
progress  of  an  admiralty  cause,  it  shoald  appear 
that  the  subject-matter  exceeded  the  limit  of 
amount,  to  transfer  the  canse  to  the  Court  of 
Admiralty,  which  is  empowered  either  to  retain  or 
remit  it  to  the  County  Conrt.  It  appears  to  be 
agreed  that  this  Act  oave  to  the  County  Conrt  no 
more  than  a  portion,  limited  as  to  subject-matter 
and  amoQUt,  of  the  jurisdiction  then  actually 
pocsesBod  by  the  High  Court  of  Admiralty.  The 
provisions  above  referred  to  are  all  consistent  with 
what  appears  to  be  the  scheme  of  the  Act,  vis.,  to 
confer  on  selected  County  Courts  certain  portions 
of  the  jurisdiction  then  belonging  to  the  High 
Court  (S  Admiralty  to  be  exermsed  by  Uiem  sub- 
ordinately  to  the  £gh  Court.  The  original  juris- 
diction m  the  Court  of  Admiralty  (using  that 
term  to  distinguish  it  from  that  given  to  the  conrt 
by  modern  statutes)  as  it  was  understood  to 
stand  after  the  long  and  memorable  conflicts  with 
the  Courts  of  Common  Law,  which  virtually 
closed  in  the  reign  of  Charles  II,  did  not  extend 
to  daims  arising  upon  charter-parties,  bills  of 
lading,  or  other  agreements  relating  to  the  use  or 
hire  of  ships,  or  the  carriage  of  g^ods.  Before, 
however,  the  passing  of  the  County  Conrt  Acts  of 
1868  and  1869,  the  Conrt  of  Admiralty  had,  by 
statute,  accjoired  a  partial  and  limited  jurisdiction 
over  certain  contracts  relating  to  the  carriage  of 
goods.  *«The  Admiralty  Court  Act  1861  '^  (24 
Vict.       "    " 


_  which  was  passed  **  to  extend  the 
jurisdiction  and  improve  the  practice  of  the  Hiffh 
Court  of  Admiralty,"  enacts  (section  6)  "  that  the 
court  shall  have  jorisdiotion  over  any  claim  by  the 
owner  or  consignee  or  assignee  of  any  bill  of  lading 
of  any  goods  carried  into  any  port  in  Bnglaud  or 
Wales,  in  any  ship,  for  damages  done  to  the  ^;oods, 
or  any  part  thereof,  by  the  negligence  or  misoon- 
duct  of.ov  Ibr  any  breach  of  duty  or  breach  of 


contract  on  the  part  of,  the  owner,  master,  or  crew 
of  the  ship ; "  unless  it  was  shown  to  the  satisfac- 
tion of  the  court  that,  at  the  time  of  the  institution 
of  the  soit,  any  owner  or  part  owner  of  the  ship 
was  domiciled  in  England  or  Wales.  The  Court  of 
Admiralty  thus  acquired  jarisdiction  over  some 
claims  arising  out  of  contracts  relating  to  the  car- 
riafj^  of  goods  in  ships,  but  in  a  very  partial  and 
limited  manner.  The  jurisdiction  ia  confined  to 
claims  by  the  owners,  dba,  of  goods,  and  to  cases 
where  the  goods  are  bronght  into  an  English  port, 
and  no  owner  or  part  owner  of  the  ship  is  domiciled 
in  England.  Noiorisdiction  is  givenin  theconverse 
case  of  claims  by  the  owner  of  the  ship  agaiupt 
the  owner  of  the  goods,  and  no  jurisdiction  what- 
ever is  given  in  the  case  of  claims  arising  out  of 
oharter-pwrties  or  other  affreements  for  the  use  or 
hire  6i  ships.  This  was  ue  state  of  the  jurisdic- 
tion of  the  High  Court  of  Admiralty  in  reUtion  to 
claims  arising  upon  contracts  for  the  carriage  of 
goods  when  the  County  Courts  Acts  of  1868  and 
1869  were  passed.  It  has  already  been  shown  that 
^e  Act  of  1868  gave  to.  County  Conrts  only  a 
partial  and  limited  jurisdiction  to  try  and  deter- 
mine **  Admir^ty  Causes,"  relating  to  **  any  claim 
for  damage  to  cargo,"  in  which  the  amount  did  not 
exceed  300L  Their  Lordships  now  come  to  the 
consideration  of  the  Act  of  1869.  They  will,  in  the 
first  place,  examine  the  enactment  itself  which  is 
to  be  construed.  It  was  enacted  (sect.  2)  "  that 
any  court  appointed  to  have  admiralty  jurisdio- 
tion  "  (these  words  are  descriptive  only  of  the 
court)  **  shall  have  jurisdiction ....  to  try  and 
determine  the  following  causes — as  to  any  daim 
arising  out  of  any  agreement  made  in  relation  to 
the  use  or  hire  of  any  ship,  or  in  relation  to  the 
curiage  of  any  goods  in  any  ship."  This  enaot^ 
ment,  taken  bv  itself,  is  certainly  plain  and  in- 
telligible, and  the  language  is  free  from  ambiguity. 
The  described  courts  are  to  have  jurisdiction  to 
try  and  determine  causes  relating  to  certain 
claims.  The  first  head  of  daims  is,  "  any  claim 
arising  out  of  anv  agreement  made  for  the  use  or 
hire  of  any  ship.*'^  These  words  plainly  and  in  apt 
language  describe  contracts  for  the  use  or  hire  of 
ships,  6.^.,  duurter-parties,  and  not  agreements  for 
the  mere  carriage  of  goods,  which  are  described 
and  provided  for  m  the  next  branch  of  the  enaot- 
ment thus :  "  or  in  relation  to  the  carria^  of 
goods  in  any  ship."  Now,  if  the  contention  is 
allowed  to  prevail  that  no  jurisdiction  was  con- 
ferred on  tbs  County  Courts  by  this  Act  beyond 
that  belonging  to  the  Conrt  of  Admiralty,  the 
consequence  would  be  that  no  operation  would  be 

S'ven  to  the  first  branch  of  the  enactment  re- 
ting  to  daims  arising  out  of  agreements  for  the 
use  or  hire  of  any  ship,  for  the  Court  of  Admiralty 
had  no  jurisdiction,  either  originally  or  by  statute, 
over  such  claims.  There  appears  to  their  Lord- 
ships to  be  great  difficulty  in  an  interpretation 
which  would  nullify  this  first  and  important 
bnmch  of  the  enactment,  and  practically  cut  it 
out  of  the  statute ;  and  if  this  cannot  legitimatdy 
be  done,  it  would  follow  that  some  new  jurisdiction 
beyond  that  possessed  by  the  Court  of  Admiralty 
wae^ven  to  the  County  Courts:  and  if  any  were 
so  given,  the  whole  contention  of  the  respondent, 
which  rests  on  the  hypothesis  that  no  such  new 
jurisdiction  was  conferrod,  necessarily  &ils.  The 
words  which  describe  the  second  head  of  claim, 
viz.,  ''  any  daim  arising  out  oS  any  agreement  in 
relation  to  the  carriage  of  goods  in  any  ship,"  are  t 
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dearly  wide  enoagh  to  comprehend  claims,  as  well 
on  the  part  of  the  owners  of  ships  as  the  owners 
of  goods ;  thns  again,  in  terms  at  least,  going  far 
beyond  the  partial  jarisdiotion  given  to  the  Gonrt 
of  Admiralty  by  the  Admiralty  Coart  Act  1861,  in 
favour  only  of  the  owners  of  goods.  It  cannot  be 
denied  that  it  was  intended  by  the  Act  of  1869  to 
give  to  the  County  Goarts  some  new  jarisdiotion 
over  claims  arising  oat  of  agreements  between 
shipowners  and  merchants  beyond  that  bestowed 
on  them  by  the  Act  of  1868,  which  gave  jarisdio- 
tion only  over  "  any  claim  for  damage  to  cargo," 
bat  it  was  contended  for  the  respondents  that 
these  last  words,  not  being  sufficiently  large  to  in- 
clude all  the  jurisdiction  given  to  the  Court  of 
Admiralty  by  the  Admiralty  Act  1861,  in  favour  of 
the  owners  of  car^o,  the  Act  of  1869  was  passed 
merely  to  supply  this  deficiency.  If  this  were  really 
meant  to  be  tne  limited  scope  of  the  second  Act, 
it  is  reasonable  to  suppose  that  the  language  of 
the  Admiralty  Court  Act  1861,  would  have  been  fol- 
lowed, or  at  all  events  that  some  words  would  have 
been  used  to  indicate  this  limited  intention.  It 
seems  scarcely  conceivable,  if  the  only  object  of  the 
County  Courts  Act  1869  had  been  to  give  the 
County  Courts  so  much  of  the  peortial  and  limited 
jurisdiction  of  the  Admiralty  Court  Act  1861,  as 
had  not  been  included  within  the  Act  of  1868, 
and  no  more,  that  the  wide  language  actually 
found  in  it  should  have  been  employe^--lansuage 
which  describes  with  accuracy  entirely  new  heads 
of  claims,  viz.,  those  arising  from  agreements 
relating  to  the  use  and  hire  of  ships,  and  claims  by 
shipowners  in  relation  to  the  carriage  of  goods, 
which  had  no  place  in  the  Admindty  Court  Act 
1861.  It  was  contended  for  the  appellants  that, 
besides  these  considerations,  the  context  of  the 
Statute  of  1869,  really  supported,  or  was  at  the 
least  consistent,  with  the  presumption  of  an  in- 
tention to  give  the  new  jurisdiction,  which  the 
language  of  the  enactment,  taken  by  itself,  would 
undoubtedly  confer.  Differences  in  the  language 
and  provisions  of  the  Acts  of  1868  and  1869  were 
relied  on  in  support  of  this  contention  which 
appear  to  be  deserving  of  consideration.  The 
causes  described  in  the  Acts  of  1869  are  referred  to 
as  "admiralty  causes,''  whereas  in  the  2ud 
section  of  the  Act  of  1869,  which  gives  the  new 
jurisdiction,  the  descriptive  word  is  "causes" 
only.  Again,  the  5th  section  of  the  Act  of  1869 
empowers  the  judge  to  appoint  "mercantile 
assessors,"  in  any  admiralty  or  maritime  cause. 
In  a  technical  sense,  admiralty  causes  are  no 
doubt  maritime  causes,  but  the  latter  word  (mari- 
time) is  introduced  for  the  first  time  in  the  second 
Act,  as  if  to  designate  causes  which  could  not  be 
strictly  referred  to  as  admiralty  causes.  The  power 
itself  to  appoint  mercantile  assessors,  given  for 
the  first  time,  may  not  unreasonably  be  regarded 
as  an  indication  that  the  Legislature  reSly  in- 
tended to  confer  enlarged  mercantile  jurisdiction 
upon  the  County  Courts,  in  which  the  experience 
of  merchants  would  be  us^ul  to  the  judges.  On 
the  other  hand,  their  Lordships  have  felt  the  fuU 
force  of  the  contention  that,  having  regard  to  the 
general  tenor  and  provisions  of  the  two  County 
Courts  Acts,  it  ought  not  to  be  presumed  that  the 
Legislature  intended  to  g^ve  these  courts  a  large 

J'anediction  over  mercantile  causes  not  possessed 
y  the  Court  of  Admiralty  itself,  under  the 
guise  of  maritime  jurisdiction.  Very  strong 
grounds  certainly  exist  against  gnaVing  guch  a 


presumption,  if  the  oonstmotion  of  the  Aot 
depended  on  an  implication  from  languaae  datable 
of  two  meanings.  The  second  County  Court  Act 
is  directed  to  be  read  and  interpreted  with  the 
first ;  and  the  first,  so  far  at  least  as  it  relates  to 
claims  arising  out  of  contracts  for  the  caRiap;e  of 
goods,  did  not  confer  more,  if  so  much»janBdio- 
tion,  on  the  County  Courts  as  the  Court  of 
Admiralty  possessed  under  its  own  Act  of  1861. 
The  Act  of  1869  is,  in  some  respects,  a  supplement 
to  that  of  1868,  and  it  might  not  be  unreasonable 
to  suppose  that  the  Legislature  only  intended  to 

five  by  the  second  Act  further  admiralty  juris- 
iction,  properly  so  called.  The  new  mercantile 
jurisdiction  in  question,  if  conferred,  certainly 
established  an  eccentric  system  of  procedure, 
calculated,  in  its  operation,  to  lead  to  anomaloas 
and  inconvenient  results.  In  the  first  place,  it 
confers  on  the  County  Courts  appointed  to  have 
admiralty  jurisdiction,  power  to  determine  im- 
portant mercantile  causes  up  to  the  value  of 
BOO/.,  which  are  not  within  the  jurisdiotion  of  the 
Court  of  Admiralty  itself,  and  properly  belonffto 
the  domain  of  the  Common  Law  Courts.  The 
appeal  is  given  not  to  the  courts  which  have  juris- 
diction over  such  causes  when  they  exceed  dOOL 
in  value,  but  to  the  Court  of  Admiral^,  which  has 
not;  and  power  is  conferred  on  tnat  ooort  to 
transfidr  the  causes  to  itself,  and  determine  them, 
although  possessed  of  no  original  jurisdiotion  to 
try  them.  One  consequence  of  this  legislation 
must  obviously  be  to  increase  the  risk  of  con- 
flicting decisions  on  important  questions  ^  €i 
mercantile  law,  inasmuch  as  the  determination 
of  these  questions  when  the  value  is  above 
300Z.  will  belong  to  the  Queen's  Superior  Courte 
of  Law  and  Equity  and  to  the  Courts  of  A^ypeal 
from  them;  and  when  below  that  amount,  to 
the  Countnr  Courts  and  to  the  special  appel* 
late  jurisdiction  provided  by  the  Aot.  A 
further  anomaljr,  which  may  lead  to  practical  in- 
convenienoe,  arises  from  the  fact  that  daimante 
within  the  limit  of  8002.,  may  seise  the  ship  or 
cargo  (as  the  case  may  be)  by  proceeding  i»  rmt^ 
whust  those  above  the  limit  have  no  such  power. 
This  difference  in  remedy  involves  much  more 
than  a  distinction  in  procedure,  and  may,  among 
conflictins  claimants,  lead  to  inconvenience,  if  not 
to  undue  advantage  to  some,  and  prej  udioe  to  others. 
It  is,  however,  to  be  observed  that  some  <tf  these 
anomalies  must  still  exii^t,  even  if  the  constraotion 
of  the  Act  be  limited.  The  County  Courts  would 
still  have  jurisdiction  over  claims  by  owners  of 
cargo  in  certain  cases,  and  over  claims  of  damage 
caused  by  collisicm  up  to  3001.,  with  the  newer  of 
proceedinff  in  rem.  and  with  an  appeal  to  the 
Court  of  Admiralty ;  although,  no  doubt,  the  great 
anomaly  of  giving  admiralty  prooeaure  to  ^tto 
County  Courts  in  causes  which  the  Court  of  Admir- 
alty itself  could  not  entertain,  does  not  exist  in 
these  cases.  Their  Lordships,  whilst  fully  appre- 
ciating the  effect  of  the  anomalies  and  inconveni- 
ence above  referred  to,  and  of  others  which  are 
pointed  out  with  great  force  in  the  judgment  of 
the  Court  of  Common  Fleas  in  the  case  of  Simpeon 
V.  BluM,  still  feel  the  di£Blcnlty  of  limiting,  by 
judicial  construction,  the  plain  and  unambigaooa 
words  of  the  statute,  especially  when  one  ^  tiie 
consequences  of  the  limitaticm  must  be,  to  leave 
without  operation  the  important  branch  ci.  the 
enactment  relating  to  agreements  for  the  use  and 
hure  of  ships.  Bven  m  case  where  words  are 
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ambiipiOQs  and  oapable  of  two  oonstroctioiis,  the 
role  is  to  adopt  that  which  would  g^ve  some  effect 
to  the  words  rather  thao  that  which  would  give 
none.  The  mle  declared  by  the  jadges  in  deliver- 
ingtheir  opinioB  to  the  Hoase  of  Lords  in  the  8iM$w 
Peerage  ea$e  (11  OL  &  Fin.  148)  appears  to  be 
applioable  to  the  present  statote.  It  is  as  follows : 
^The  only  role  tor  the  oonstrootion  of  Acts  of 
Parliament  is  that  they  shoald  be  constraed  ao* 
eording  to  the  intent  of  the  Parliament  which 
passed  the  Act.  If  the  words  of  the  statote  are  in 
themselves  precise  and  onambigooos,  then  no 
more  can  be  necessary  than  to  expoond  these 
words  in  their  ordinary  and  natoral  sense.  The 
words  themselves  alone  do  in  soch  case  best  de- 
clare the  intention  of  the  law-^ver."  The  words 
of  the  present  statute  are  precise  and  onambigo- 
oos,  and,  in  spite  of  the  anomalies  pointed  oot,  it 
would  be  difficalt  to  say  that,  when  construed  in 
their  natoral  and  ordinary  sense  they  lead  (to  ose 
the  words  of  Parke  B.,  2  M.  A  W.  195)  "*  to  manifest 
absordity,"  and  most  therefore  be  qoalifled.  The 
Legislators,  having  regard  to  the  convenience  of 
speedy  remedy  and  decision,  when  witnesses  were 
on  the  spot  and  available,  may  have  considered 
that  the  Oonnty  Ooorts  which  in  maritime  districts 
were  appointed  to  have  admiralty  jorisdiction,  and 
which  under  the  first  statote  possessed  a  partial 
jorisdiction  over  mercantile  agreements  relating 
to  cargo,  might  be  entmsted  to  determine,  with 
the  aid  of  mercantile  assessors,  other  mercantile 
and  maritime  caoses  relating  to  charter-parties, 
bills  of  lading,  and  similar  agreements  up  to  the 
value  of  300Z. ;  and  they  may  further  have  thooght 
that,  as  these  Oonnty  Courts  were  invested  with 
admiralty  procedure,  the  new  causes  should  be 
dealt  with  as  admiralty  caoses,  and  the  appeal 
shoold  go  to  the  Coort  of  Admiralty.  If  soch 
really  was  the  intention  of  the  Legislature,  however 
it  may  be  regretted  by  those  who  value  the  sym- 
metry of  legal  procedure,  it  has  certainly  used  apt, 
precise,  and  unambiguoos  words  to  define  the  new 
caoses  it  meant  to  add;  and  their  Lordships  find 
themselves  unable  to  affirm  that  the  Legislature 
did  not  mean  what  it  has  plainly  said.  The  cases 
which  were  cited,  with  the  exception  of  Simpeon 
V.  BUtee,  throw  little  light  upon  the  construction 
of  this  peculiar  statute.  The  rule  that  the  gener- 
ality of  the  words  of  a  statute  may  in  some  cases 
be  restrained  by  evidence  of  intention  to  be  col- 
lected from  other  parts  of  it,  has  been  indeed 
applied  to  the  construction  of  statutes  in  pari 
maierid  with  the  Act  in  question :  (See  The  8t. 
Ohud,  The  Dowse,  Everard  v.  KendaU,  Smith 
V.  Brown,  cited  supra,)  But  in  all  these  cases 
there  were  subiects  to  which  the  words  were  pro- 
perly applicable,  and  which  would  satisfy  them, 
when  constroed  in  a  limited  sense.  It  shoold  be 
observed  that  in  The  Dowse  {tM  sup,)  the  present 
learned  jodge  of  the  Admiralty  distinguisned  the 
second  Oonnty  Oourt  Act  from  the  first  in  the  same 
way  as  he  had  done  in  the  judgments  now  under  ap- 
peal, and  that  in  the  case  of  8mUh  v.  Brown  (iM 
supra)  Mr.  Justice  Blackburn  doubted  as  to  the 
correctness  of  the  decision,  althouffh  the  words  in 
that  case  were  much  more  capable  S  receiving,  pro- 
perly and  without  violence,  a  limited  construction 
than  those  of  the  Act  now  in  question.  Their 
Lordships  have  felt  that  the  judgment  of  the 
Court  of  Common  Pleas  in  Simpson  v.  Blues 
{M  sup.),  is  entitled  to  great  c(msideration,  firom 
the  authority  doe  to  the  ooort^  and  the  fcnrce  with 


which  the  reasons  tot  the  decision  are  stated ;  and 
they  woold  have  been  glad  to  have  been  aUe  to 
rest  open  it.  The  Qoeen's  ordinary  coorts  of 
law,  which  hold  the  power  of  prohibition,  most 
io  the  end  decide  the  aoestions  of  jorisdictioo ;  and 
when  their  opinion  nas  been  fully  declared,  it 
must  and  ought  to  be  aoauiesced  in ;  but  if,  when 
the  question  has  been  brought  before  them  on 
appeal,  their  Lordships  now  yielded  to  the  decision 
of  the  Oourt  of  Common  Pleas,  they  would  in 
effect  conclude  an  important  question  of  jurisdic- 
tion in  a  manner  contrary  to  the  opinion  td  the 
judge  of  the  High'  Court  of  Admiralty,  and,  as  at 
present  advised,  their  own,  opoo  the  aothority  of 
the  jodgmeot  of  one  only  of  the  Common  Law 
Coorts,  pronooDced  on  a  sommary  application, 
from  which  there  was  no  appeal.  They  think, 
before  this  *conclosion  is  reaioned,  an  opportonity 
should  be  given  for  further  consideration  of  Uie 
statute.  Th^  will  therefore  think  it  right  to 
advise  Her  Miftjesty  to  remit  the  causes  to  the 
judge  of  the  Court  of  Admiralty,  to  be  disposed  of 
on  the  merits.  The  parties  will  be  enabled,  if  so 
advised,  to  make  proceedings  which  may  lead  to 
pleading  in  prohibition.  It  was  sugg^teid  in  the 
argument  that, ''  if  maritime"  causes  in  the  Act  of 
18o9  meant  suits  different  from  admiralty  causes, 
soch  suits  were  not  within  the  Appeal  Clause 
(Section  26)  of  the  Act  of  1868,  which  gave  an 
appeal  only  in  "  admiralty  causes."  The  word 
"  maritime^'  is  very  vaguely  used  in  the  second 
Act,  possibly  to  indicate  causes  other  than  admi- 
ralty causes  properly  so  called,  and  probably  with 
no  reference  to  the  fact  that  admiralty  causes 
are  technically  styled  ''maritime."  However 
this  may  be,  it  certainly  seems  to  have  been 
intended,  by  the  scheme  of  the  Act,  to  treat 
these  new  maritime  causes  as  admiralty  causes, 
and  that  the  appeal  should  be  to  the  Court  of 
Admiralty.  Indeed,  the  fact  that  the  appellate 
jurisdiction  would  belong  to  that  court  has  been 
strongly  relied  on  to  suppoi;^  the  limited  construc- 
tion contended  for  by  the  respondents.  It  is  unfor- 
tunate that  a  statute  dealing  with  important 
qoestioQs  of  jorisdiction  largely  affecting  com- 
mercial dispotes,  shoold  be  so  framed  as  to  afford 
ground  for  doubt  and  conflicting  interpretations ; 
and  the  Legislature  may  perhaps  thi^k  it  ri|(ht  to 
remove,  by  some  explicit  declaration,  the  mcon- 
venisnce  thus  created.  In  the  result,  their  Lord- 
ships will  humbly  advise  Her  Majesty  to  reverse 
the  judgments  appealed  from,  and  to  remit  both 
causes  to  the  High  Court  of  Admiralty.  They 
think  the  parties  shoold  bear  their  own  costs  of 
these  appeals. 

Appeais  aUov>ed  and  causes  remitted. 
Solicitors:    Cattams,    Jehu,    and     Oattams^ 
Heatlter  and  Son;  Dyke  and  Stokes;   Olarkeon 
Son  and  Qreenweil, 
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OOUBT  OF  APPEAL  ZH  CKAVCBBY. 

B^portodbj  £•  Stxwabt  Boohs  and  H,  Fiat,  Eiqzs., 
Bazriiten-at-Xaw. 

WednBiday,  Dee.  4, 1872. 

(Before  the  Lobd  Ohavcbllob  (Selborne)  and  the 
LoBDs  Justices.) 

The  Lohdon  ahd  South-Wsstebn  BauwatGompant 
t;.  James. 

Limitaiion  of  UahUUy — Merehant  Shipping  Aei 
Amendment  Acn862  (25  ^26  Viet.  e.  63),  «.  54— 
Los§  at  sea — Eaihoay  compcuMf  dUo  ehipoumer'^ 
Garriers —  Contract — Injunotion. 
A  pasienger  took  a  through  ticket  at  a  railway 
ttaUon  from  London  to  Querneey.    The  $ea  part 
ofthejov/mey  woe  performed  in  a  ehip  belonging 
to  the  railway  company ^  which  came  into  coUCnon 
with  another  ship  during  the  paisagCf  causing  a 
eoneiderahle  delay,  and  the  lose  of  the  paaeengef'e 
luggage : 
Seld  (revereing  the  decieion  of  the  Master  of  the 
BoUs)f  that  the  company,  as  shipowners,  were 
within  ihe  protection  of  the  Merehani  Shipping 
Act  Amendment  Act  1862,  sect.  b4f,whieh  UmktstJhe 
UabiUty  of  shipowners. 
Injunction  acooraingly  granted  to  restrain  an  acUon 
at  law  hy  the  passenger  against  the  company  on 
the  contract  for  the  loss  of  his  luggage. 
Other  actions  nod  been  brought  agavnst  the  company 
for  damage  to  goods,  for  damage  done  to  another 
ship  which  was  run  into,  and  for  oompenscUionfor 
loss  of  life  under  Lord  GampbeWs  Act  (9  ^  10 
Vict,  c  §2): 
Held  (affirming  the  decision  of  the  Master  of  the 
BoUs),  that  the  company  was  entiUed  to  injunc' 
iions  to  stay  these  actions. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

On  the  17th  March  1870,  the  Normandy,  a  ship 
helonffing  to  the  London  and  South-Western  Bail- 
way  Company,  came  into  collision  with  the  ship 
Mary,  when  the  latter  was  snnk,  and  nine  of  the 
crew  and  passengers  lost  their  liTes,  and  the  Ing- 
gage  and  cargo  were  lost,  as  was  also  some  of  the 
luggage  in  the  Normandy,  including  that  of  the 
dmnaant  James. 

The  Court  of  Admiralty  held  that  the  Normandy 
was  to  blame  for  the  oollision,  but  decided,  on  the 
petition  of  the  company,  that  it  was  only  answer- 
able in  damages  to  an  amount  not  exceeding  63761., 
or  15Z.  per  ton  on  the  registered  tonnage  of  the 
ship,  as  provided  by  the  54th  section  of  the  Mer- 
chant Snipping  Act  Amendment  Act  (25  &  26 
Yict.  0.  63),  and  that  amount  was  accordingly 
paid  into  court  by  the  company :  (See  3  Mar.  Jjkw 
Cas.O.  S.519.) 

The  defendant  James,  who  had  taken  a  through 
ticket  from  Waterloo  Station  to  Guernsey,  and 
had  lost  his  lugga^  in  the  collision,  brought 
an  action  (in  which  he  obtained  judgment) 
against  the  company,  in  respect  of  the  breach  of 
contract  to  carry  him  and  his  luggage  from 
Waterloo  Station  to  Guernsey,  and  he  contended^ 
that  as  the  oomi>any  had  entered  into  that  contract 
as  carriers,  their  liability  oould  not  be  limited 
under  the  Merchant  Shipping  Acts. 

Actions  were  also  brought  against  the  company 
by  the  defendants,  Messrs.  Millbume  and  Co.,  and 
others,  for  loss  of  soods ;  by  the  owners  of  the 
Mary,  who  were  defendants  to  this  suit,  for 
damage  to  that  ship ;  by  the  defendant  Catherine 


Jackson,  as  widow  and  administratrix  of  her  hus- 
band, who  lost  his  life  in  the  collision,  for  oompen- 
sation  under  Lord  GampbeU's  Act  (9  and  10  Yiot.  o. 
93),  and  by  several  other  persons.  In  some  of  these 
actions  judgment  had  been  recovered. 

On  the  application  of  the  company,  the  Court  of 
Admiralty  granted  an  injunction  to  restrain  all 
these  actions,  but  the  Court  of  Exchequer  decided 
that  the  Court  of  Admiralty  had  no  jurisdiction  to 
restrain  them,  and  issued  a  prohibition  :  (See  MiU 
bwm-v.  The  London  and  South^Westem  BaHway 
Gompany,  3  Mar.  Law  Gas.  O.  S.  491 ;  James  v. 
The  London  and  Souths  Western  Bailway  Company, 
on^,  pp.  226, 428.) 

Thereupon  the  company  instituted  the  present 
suit  to  restrain  the  aefendants  from  prooeeding 
with  their  actions  until  the  liability  of  tlra  company 
had  been  ascertained  under  the  Merchant  Shipping 
Acts. 

On  a  motion  for  an  injunction,  the  Master  of  the 
Bolls  held,  mth  regards  to  James's  actions,  that 
as  the  company  filled  the  double  ohsraoter  of 
carriers  by  land  and  also  owners  of  the  Nor* 
mandu,  Uie  contract  in  respect  of  which  he  sued 
was  distinct  fh>m  any  question  of  damages  to 
which  the  company  might  be  liable  as  shipowners ; 
that  the  Merchant  Shipping  Acts  did  not  apply  to 
his  case,  and  that  the  motion,  as  against  him,  must 
be  refused,  and  that  he  should  be  at  liberty  to 
proceed  with  his  action.  With  regard  to  the  other 
actions,  his  Lordship  granted  an  injunotion  to 
restrain  exeouticm. 

From  this  decision  the  company  appealed. 

The  appeal  motion  came  on  for  hearing  befiwe 
the  Lords  Justices  before  last  Long  Vacation,  but 
feeling  some  difficulty  about  the  case,  they  desired 
it  to  be  heard  before  the  full  Court  of  Appeal. 

It  accordingly  now  came  on  for  hearing. 

Sir  B.  BaggaUay,  Q.G.,  Wood,  Q.C.  (of  the 
Common  Law  Bar),  and  Locock  Webb,  fbr  the 
appellants. — ^The  appellants  are  entitled  to  an 
injunction  against  James  as  well  as  against 
the  other  defendants.  They  are  shipowners, 
and  entitled  to  the  protection  of  tne  54l»h 
section  of  the  Merchant  Shipping  Act  Amend- 
ment Act.  If  the  oompanjr  had  issued  two 
tickets,  onefrom  Waterloo  Station  to  Southampton, 
and  another  from  Southampton  to  Guernsey,  there 
could  be  no  doubt  that  the  company  would  have 
been  entitled  as  shipowners  to  have  their  liability 
limited,  in  accordance  with  the  provisions  of  the 
54th  section.  What  difference  can  it  make  tha^ 
for  the  convenience  of  their  passengers,  they  issued 
a  through  ticket  for  the  entire  journey  P  They  re- 
ferred to 

Pxanciani  t.  Ths  London  and  Sowth-Westem  BaiUoay 

Company,  18  C  B  296; 
LeContewTY.  TheLondonandBou^WedemBaibm&iy 

Oofi^MHiV,  13 L.T.Bep.N. 8.325;  L.Bep.  1Q.B. 

54; 
BiueendaU  t.  The  Great  Eastern  Bailway  OdeMNmy. 

L.Bep.4Q.B.225; 
17  A 18  Yiot.  0. 104,  portiz.,  ss.  502, 508; 
24Viot.«.10,ss.7,ls7 
25&26'^i  0.68,8.  54 

W.  O.  Harrison  (of  the  Common  Law  Bar)  and 
0.  T.  Simpson  (with  them  Southgaie,  Q.C.)  for  the 
defendant  James. — ^We  entered  into  the  contraoi 
with  the  company  as  carriers  by  land,  and  the 
Merchant  Shippinp^  Act  Amendment  Act  1862» 
cannot  affect  our  rights  under  the  contract.  Tha4 
Act  can  only  i^ply  to  contracts  made  with  ship- 
owners as  such.    They  referred  to 
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WiUtu  ▼.  The  Wut  ChmwaU  BaUway  (Xm^Msny ,  27 

L.  J.  181,  Ex. ; 
Mu9champ  y.  The  Laneadwr  end  Predan  Junction 

Baihoay  Comparw,  8  M.  &  W.  421 ; 
The  Common  Law  Prooednre  Aot  1860,  s.  85. 
Baikurat,  for  two  members  of  the  firm  of  Mil- 
borne  and  Go.,  who  had  become  bankrapt,  con- 
tended that  thej  onght  not  to  haTe  been  made 
parties  to  the  suit. 

BtuteU  BoherU,  for  two  other  members  of  the 
firm,  supported  the  same  contention. 

MHUr,  Q.G.»  and  KeUy,  for  the  owners  of  the 
Mary,  referred  to 

The  African  Steamship  Company  t.  Swangy,  1  K.  & 
J.  826-828;  b.  o.  on  app.  2  K.  A  J.  660. 
Oppmheim  (of  the  Gommon  Law  Bar),  for  Mrs. 
Jackson. — ^We  are  entitled  to  have  oar  damages 
assessed  by  a  inry : 

LoidCampbeU*fl  Aot  (9  &10  Yiot.  o.  98),  ■•.  1  ft  2 ; 
Smithy.  Brown,  anUp,5&x  24L.T.Bep.N.  8.  806; 
L.  Bep.  6  Q.  B.  729,  788. 
He  also  referred  to 

TheBeta.20  L.  T.  Bep.  N.  S.  988;  L.  Bep.  2  P.  C. 
447;  alaholm  y.  Bar&0r,2Mar.  Law  Qu.O.  S. 
200,  298,880;  14 L.  T.  Bep.  N.  8.  880;  L.  Bep.  1 
Ch.  228. 

Sir  R.  BctggaUay,  Q.G.,  was  heard  in  reply. 

The  LoBD  Ghancellob  (Selbome).»We  all  think 
that  the  proper  coarse  will  be  to  gnmt  the  injanc- 
tion  as  asked  in  this  case,  npon  the  terms  that 
have  been  mentioned— the  payment  of  oosts,  in- 
dading  the  costs  of  appeal,  bot  only  one  set  of 
eosts  to  the  bankrapts,  who,  perhaps,  strictly 
speaking,  onght  not  to  have  appeared  at  ail,  bat  as 
iheir  trastee  did  not  appear,  we  think  it  right  to 
give  them  one  set  of  costs.  With  regard  to  the 
main  question  in  the  case,  of  coarse  it  will  be 
anderstood  that,  so  far  as  Mr.  James  is  concerned, 
it  relates  only  to  that  particular  kind  of  loss  and 
damage  which  is  within  the  lanffoage  of  the  Act, 
that  is,  the  loss  of  his  logsage,  out  the  principle 
applies  to  all  goods  lost  by  any  persons  whose 
goods  were  being  carried  on  board  this  Tcssel.  It 
has  been  (htntly,  ifat  all,  argoed  that  the  limita- 
tion of  liability,  by  the  54ch  section  of  the  AxA, 
has  no  ai>plication  to  the  cases  of  persons  and 
goods  carried  by  the  shi^wner  as  a  carrier  in  his 
ship.  Mr.  Harrison  did  indeed  suggest  the  possi- 
bility of  pattinff  80  very  limited  a  constraction  as 
Uiat  which  woold  exdade  every  case  in  which  the 
shipowner  was  a  carrier,  bat  ne  was  not  in  that 
respect  followed  by  Mr.  Simpson,  and  we  think 
witn  very  good  reason,  becanse  it  is  manifest  that 
Uie  ordinary  case— or  at  least  one  oi  the  most 
ordinaiy  cases  in  all  contracts  of  affreightment 
is  that  the  shipowner  carries  on  board  his  ship,  and 
(he  very  language  occnrring  in  the  Act,  appears 
to  me  to  show  that  the  ordinary  case — ^was  not  ex- 
oloded,  and  every  case,  whether  the  owner  was 
carrier  or  not,  where  the  owner  woald  be  liable, 
was  intended  to  be  within  the  relief  given  to  the 
owner  by  this  Act.  Sapposingthat  to  be  so,  then 
I  do  not  understand  that  it  was  intended  at  all 
that,  if  this  particular  contract  had  been  in  terms 
to  carry  by  railway  to  Southampton,  and  from 
Southunpton  by  the  ship  Normcmdy,  belonging  to 
tiie  railway  comfMrny,  to  Jersey  or  Guernsey,  the 
limitation  of  liability  should  not  api>ly.  But,  as 
has  been  said  by  Lord  Justice  MelliBh,  in  the  course 
of  the  argument,  it  is  not  the  ordinary  course  in  a 
contract  of  affreiffhtment,  or  in  a  bill  of  lading,  to 
state  upon  the  nee  of  the  instrument  to  whom 
the  ship  belongs.  It  cannot,  therefore,  possibly 
have  been  the  intention  of  the  Legislature  lo  make 


that  applicable  in  order  to  give  the  remedy  to  the 
shipowner,  when  the  shipowner  was  in  fact  the* 
carrier,  and  the  person  liable.  In  this  parti- 
cular case  the  shipowner  was  in  fact  the  car- 
rier and  the  person  liable;  and,  not  only  so, 
but  if  it  be  material  to  go  further,  and  see  whether 
the  persons,  who  were  or  whose  goods  were  con- 
veycfd,  actually  with  their  own  knowledge  entered 
into  a  contract  for  conveyance  by  one  of  the  com- 
pany's own  vessels,  it  appears  to  me  to  be  the  just 
and  proper  inference  from  the  facts,  which  are  not 
in  dispute  in  this  case,  that  it  was  so,  because  fbr  a 
long  course  of  years  the  company,  under  la?rful 
authority,  had  been  carrying  passengers  from  the 
port  of  Sonthampton  by  their  own  steam  vessels, 
of  which  this  was  one ;  nor  is  it  suggestod  that  they 
ever  carried  in  any  other  manner;  and  when  they 
issue  public  advertisements  for  many  years,  as  to 
a  regular  communication,  with  the  times  and 
places  of  departure  of  their  steam  vessels,  and  so 
forth,  although  it  might  be  possible  that  they 
might  fulfil  tneir  contract  otherwise,  yet  primd 
facie,  and  in  the  natural  oourse  of  things,  it  was 
rather  to  be  presumed  that  thqr  would  do  it  by 
their  own  ships  than  otherwise ;  and  anyone  deal- 
ing with  them  in  that  course  of  dealing  is,  I  think, 
rather  to  be  taken  as  believing  and  knowiii|[  that 
which  they  actually  knew,  and  that  which  is  the 
actual  course  of  business.  Add  to  that  fact  that 
the  terms,  *'  The  Boyal  Mail  Steamships,"  are,  as  I 
understand,  proved  by  the  evidence,  as  they  are 
stated  in  the  bill,  to  be  the  terms  by  which  the 
company's  steam  vessels,  which  carry  the  mails  of 
the  Grown,  were  called  and  commonly  known, 
this  being  one  of  them,  and  npon  the  race  of  the 
ticket,  in  this  particular  case,  the  words  **  Boyal 
Mail  **  occur,  showing  that  the  contract  is  to  carry 
the  passengers  by  the  mode  of  conveyance  known 
by  that  term,  it  seems  to  me  to  be  exactly  the 
same  thing  as  if  the  particular  ship  had  been 
mentioned.  It  is  hardly  necessary  to  carry  it  the 
next  step  further,  which  is  this — if  it  were  sup- 
posed to  be  left  uncertain  how  the  contract  was  to 
be  fulfilled,  os  a  matter  of  fact  both  the  passenger 
and  the  company  concur  in  the  fulfilment  of  it  oy 
one  of  the  company's  own  vessels.  It  appears  to 
me,  therefore,  that  this  is  a  case  of  a  claim  against 
the  carrier  or  owner,  and  that  within  the  plain 
meaning,  of  the  Act  For  this  reason,  I  am  of 
opinion  that,  as  far  as  the  principle  is  conoemed» 
the  appeal  is  right,  and  that  as  far  as  the  particular 
case  of  the  Ums  of  life  is  concerned,  the  54th 
section  shows  plainly  that  it  was  intended  to  give 
this  oourt  full  jurisdiction  in  such  cases,  and  not 
only  where  there  had  been  an  ascertained  liability 
in  respect  of  loss  of  life,  but  where  one  is  slleged 
to  have  been  incurred,  and  again  where  it  might 
be  not  only  known,  but  apprehended,  that  other 
claims  of  the  same  sort  mignt  come ;  for  the  power 
is  given  to  the  court  in  allthese  cases  to  determine 
the  amount  of  liability,  and  also  to  suspend  all 
questions  and  suits  pending  in  any  otiier  oourt  in 
relation  to  the  same  subject  matter,  and  to  do  this 
in  such  manner,  and  subject  to  such  regulations 
and  so  forth,  as  the  court  may  think  fit.  Is  there 
any  reason  of  practical  convenience  which  makes 
it  better  to  dii^  that  nine  actions  shall  proceed 
in  these  cases  of  loss  of  life — is  there  any  reason 
which  makes  that  more  convenient  than  to  refer 
the  whole  matter  for  inquiry  to  chambers,  where 
it  will  be  ascertained  in  now  many  of  those  cases 
there  is  a  real  contest  which  may  require  a  deoi-   r> 
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sion,  it  may  be  with  a  jary  or  it  may  be  without  P 
» Upon  that  subjeot  I  Bay  nothing  at  present.  Bat  the 
experience  of  the  case  that  has  ahready  taken  place 
I  nnderstand,  of  Olaholm  v.  BarJe&r  (2  Mar.  Law 
Gas.  O.  S.  200,  298,  380;  34  Beav.  305),  shows 
that  where  about  the  same  number  of  cases 
of  the  same  kind  existed,  they  were  all  in  fact 
settled  in  chambers  without  incurring  further 
expense.  It  appears  to  me  that  the  wiser  and 
better  course  would  be  to  refer  the  whole  matter 
for  inquiry  to  chambers,  it  being  entirely  in  the 
power  of  the  court,  if  it  shonld  eventnally  appear 
necessary,  to  determine  any  question  of  that  kind 
by  the  opinion  of  a  jury. 

Lord  Justice  Jamss. — I  am  of  the  same  opinion. 
I  think  it  right  to  add  that  the  difficulty  which 
pressed  on  me  when  the  matter  was  partly 
argued  before  the  Lords  Justices  alone,  was 
satisfactorily  answered,  by  the  observation  of 
Sir  Eichard  Baggallay,  that  it  was  a  diffi- 
culty arising  from  suggesting  a  number  of  hypo- 
thetical cases  in  whidi  it  mi^ht  be  difficult  to 
apply  the  law ;  and  I  agree  that  it  is  not  the  legiti- 
mate mode  of  dealing  with  a  case  which  is  clearly 
within  the  words  and  meaniuff  of  the  Act  A 
Parliament,  by  sug^ting  that  there  may  be  other 
oases  in  which  it  might  be  difficult  or  impossible 
to  apply  the  Act.  The  Act  does  dearly  apply, 
both  m  words  and  in  spirit,  to  the  case  actually 
before  us. 

Lord  Jostioe  Melush. — ^I  am  also  of  the  same 
opinion.  The  cose  clearly  comes  directly  within 
the  words.  The  London  and  South-Western  Bail- 
way  Company  were  owners  of  the  ship  Normandy, 
and  they  are  sued  by  Mr.  James  to  reooyer  damages 
in  respect  of  the  loss  of  goods  which  were  being 
carried  on  board  that  ship.  The  case  being  directly 
within  the  words,  it  ought  to  be  held  to  be  goyerned 
by  them,  unless  it  is  clearly  not  within  what  was 
the  scope  and  intention  of  the  Legislature  in  pas- 
sing the  Act.  Bat  what  was  the  scope  and  inten- 
tion of  the  Legislature  in  passing  the  Act  P  Eyer 
since  the  reign  of  George  II.  there  has  been  a 
limitation  on  the  liability  of  the  owners  of  ships. 
It  has  been  thought  a  matter  ot  public  policy  to 
encourage  persons  of  capital  to  embark  their 
capital  in  ships  by  limiting  the  liability  that 
they  might  incur  by  the  loss  of  goods,  which  I 
I  think  preyiously  to  Lord  Oampbelrs  Act  was  the 
mrincipal  liability.  It  was  thought  expedient  to 
limit  their  liability,  because  a  ship  may  carry 
floods  of  enormous  value ;  it  may  carry  gold,  for 
mstanoe,  from  Oalifomia,  to  the  value  of  a  million 
of  money,  and  then,  from  some  trifling  act  of 
neglect  on  the  part  of  the  master,  or  on  che  part 
of  the  man  steering  the  vessel,  the  shipowner 
might  be  made  liable  to  that  enormous  liability. 
On  that  account  the  Legislature  thought  it  was 
for  the  public  advantage  that  there  should  be  this 
limit  on  their  liability.  Why  does  that  not  apply 
to  the  case  before  us  P  The  London  and  South- 
Western  Bailway  Company  are  encouraged  by 
that  limitation  of  liability  to  embark  in  the  tarade 
ol  carrying  passengers  and  goods  between  South- 
ampton and  Jersey  as  shipowners.  I  do  not 
understand  what  the  grounds  are  upon  which  it  is 
said  that  they  are  not  to  have  the  oenefit  of  the 
provisions  of  ihiB  Act.  The  ground  put  by  the 
Master  of  the  Bolls  is  simply  this,  that  the  pas- 
senger takes  a  through  ticket  from  London  to 
Jersey.  It  is  admitteoon  all  hands  that  if  the  pas- 
aenger  had  taken  a  ticket  from  LondoQ  to  South- 


ampton, instead  of  from  London  to  Jersey,  and 
then  when  he  got  to  Southampton  had  walked  on 
board  the  ship,  and  had  gone  as  a  passenger  to 
Jersey,  then  he  would  be  subject  to  this  limitation 
of  liability.  What  possible  object  can  there  be  in 
holding  that  in  order  that  the  oompan^f  may  avail 
themselves  of  this  limitation  of  their  liability, 
they  must  deprive  all  their  passengers  of  we 
benefit  of  paying  for  their  tickets  at  one  time, 
instead  of  paying  on  two  different  oocasions  P  In 
m^  opinion,  the  case  is  both  within  the  words  and 
within  what  I  think  was  the  spirit  of  the  Act. 

Solicitor  for  the  appellants,  L,  Grambis. 

Solicitors  for  the  respondents,  /.  Bae;  Frank' 
lyn :  PhiUp  and  Behrend ;  Joel  Bmmainue!^ 
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Nov.  8, 1872 ;  Jan.  25, 1873. 

Stewart  v.  West  India  and  Pacific  Steamship 
Company. 

Qeneral  a/verage-^Lots  to  car^  by  water  let  into 
«/iip  to  exlinguiih  fire — BrtHsh  euitom^Agree" 
mmt  to  be  hound  by  euetom. 

A  ffessel,  hamng  loaded  a  cargo,  woe  about  to  eaU  to 
her  port  of  deetination,  when  a  fire  broke  out  in 
theforehold.  Every  effort  woe  made  to  evtinguieK 
the  fire  by  playing  water  down  the  hcUchwaye  and 
through  holee  cut  in  the  forecastle  deck  ;  and  this 
not  being  eufficient  to  euhdue  the  fire,  a  hole  woe 
cut  in  the  aide  of  the  $hip,  and  her  fore  com- 
partment  was  thereby  fUed^  with  water.  The  fire 
wae  in  thie  manner  exttnguiehed,  and  if  thie  eowree 
had  not  been  taken  the  remaining  cargo  (a  portion 
havina  been  discharged  into  lighters)  womi  in  all 
probcAUity  hane  been  destroyed,  and  the  skip 
most  seriously  damaged,  if  not  rendered  a  total 
wreck.  The  waier  poured  into  the  ship  having 
destroyed  certain  bark  {]^t  of  the  cargo)  shipped 
on  behalf  of  the  plaintiff  under  bills  of  laaing 
containing  the  words  '*a/Derage,  if  any,  to  he 
a^ttsted  aeeording  to  British  custom.*^ 

Held,  thaJb  the  loss  of  the  plaintiff's  ba^rk  wae  pro* 
perly  the  s*Mbject  of  a  general  a/veraae  coniribuHon, 
being  a  voluntary  and  inlenlionaX  sa>crifice  of  the 
bark,  made  under  the  pressure  of  imminent  danger^ 
and  for  the  benefit  and  with  a  view  to  secure  the 
safety  of  the  whole  adventure  then  at  risk  ;  but^  U 
having  been  hitherto  the  practice  of  British  averaae 
adjusters  to  treat  a  loss  occasioned  by  water  in  the 
monner  above  described  ae  not  a  general  average 
loss,  the  plaintiff  in  the  present  case  was  precluded 
from  recovering  by  the  V90rds  of  ihe  bUls  of  lading 
providing  that  average,  if  any,  should  be  "  M" 
justed  according  to  British  custom.** 

Nimick  v.  Holmes  (25  Pennsylvania  8L  Bep.  366) 
followed  and  approved. 

This  was  an  action  bronght  in  respect  of  the  loas 
of  certain  bark  shipped  on  board  the  defendants' 
steamship  Venewueian,  and  consi^ped  to  the  plain- 
tiff; and  by  consent  of  the  parties  the  following 
special  case,  without  pleadings,  was  stated  for  the 
opinion  of  the  court: — 

1.  The  plaintiffs   are  merchants  carrying  <m 

business  at  Manchester  under  the  style  or  firm  o£ 

Bobert  Barbour  and  Brother.    The  defendants  are 

a  oompan J  and  registered  pursuant  to  the  pro- 
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▼isions  of  the  Companies'  Act  1862,  and  are  the 
owners  of  yessels  trading  regularly  between  the 
United  Kingdom  and  the  West  Indies  and  South 
America,  and  amongst  others  of  the  steamship 
Venezuelan. 

2.  On  the  19th  Sept.  1871  the  defendants'  steam- 
ship Venezuelan  left  Liverpool  with  a  general  cargo 
of  nierchaDdiss  on  a  voyage  to  the  West  Indies. 
She  arrived  on  the  8th  Oct.  at  Sb.  Thomas,  and 
after  discharging  her  cargo  for  that  port  proceeded 
on  her  voyage  to  the  ports  of  Curacoa,  Santa 
Martha,  Sa vanilla,  and  Colon,  and  having  called  at 
Cnracoa  and  there  delivered  her  cargo  for  that 
place*  came  to  an  anchor  in  the  port  of  Santa 
Martha  on  the  16th  Oct.  The  Venezuelan  after 
discharging  at  Santa  Martha  all  her  cargo  for  that 
port  took  on  board  there  a  general  cargo  of  produce 
and  merchandise  for  Savanilla,  Colon,  London, 
and  Liverpool. 

3.  The  general  cargo  so  taken  on  board  the 
Venezuelan  at  Santa  Martha  consisted  of  goods 
shipped  by  various  persons,  and  amongst  these 
goods  were  180  serous  of  bark  which  were  shipped 
on  behalf  of  the  plaintiffs  for  carriage  to  London 
under  the  terms  of  two  bills  of  lading,  one  for  100 
and  the  other  for  80  serous.  These  bills  of  lading 
were  in  the  same  form,  and  the  following  is  a  copy 
of  the  one  comprising  the  100  serous : — "  Shipped 
in  good  order  and  condition  by  Mr.  Ide  Mier,  of 
Santa  Martha,  in  and  upon  the  good  steamship  or 
vessel  called  the  VenezueloM,  whereof  firemner  is 
master  for  this  present  voyage,  or  whoever  else 
™&7  go  as  master,  now  lying  in  or  off  the  port  of 
Santa  Martha,  100  serous  bark  covered  by  con- 
signee's open  policy  of  insurance,  being  marked 
and  numbered  as  per  margin,  and  to  be  delivered 
in  the  like  good  order  and  oondition,  subject  to 
the  terms  and  conditions  stated  in  this  bill  of 
lading  which  constitutes  the  contract  between  the 
shippers  and  the  company,  onto  Mes8rs..Bobert 
Barbour  and  Brother,  of  Manchester,  or  to  his 
or  their  assigns,  at  the  port  of  London  or  so  near 
thereunto  as  steamers  may  safely  get ;  freight  to  be 
paid  at  the  port  of  destination  otthe  goods  (with- 
out anydednction,  and  before  thedelivery  if  required) 
upon  the  gross  weights  or  measurements  taken 
on  the  landing  of  the  goods  from  the  above-named 
steamer  as  per  present  tariff  issued  by  the  West 
Indian  and  Pacific  Steamship  Company  (Limited) 
unless  otherwise  specially  stipulated  in  the  marp^n 
hereof ;  average,  ir  any,  to  be  adjusted  accordmg 
to  British  custom.  The  company  reserves  to  itself 
liberty  for  the  steamers  to  sail  with  or  without 
pilots,  to  tow  and  assist  vessels  in  all  situations,  to 
proceed  to  the  port  stated  in  this  bill  of  lading 
vid  any  other  port  or  ports  in  any  order  or  rotation, 
whether  in  or  out  of  the  customary  or  advertised 
route,  without  the  same  being  deemed  a  deviation, 
whatever  may  be  the  reason  for  calling  at  or 
entering  such  port  or  ports,  to  transship  or  land 
and  resbip  by  lighter  or  otherwise  the  goods  at 
the  port  of  shipment  and  transshipment  or  at  any 
port  or  ports,  or  into  any  other  steamer  or 
steamers,  or  to  forward  them  from  any  port  or 
ports  by  railway  and  land  and  water  conveyance  to 
port  of  destination ;  also  to  discharge  the  goods 
from  the  steamer  as  soon  as  she  is  rc»dy  to  unload 
into  hulk  or  temporary  depot  or  lighter,  or  on  a 
wharf  at  the  shipper's  or  consignee's  risk  and 
expense  after  they  leave  the  ship's  deck.  The 
company  is  not  liable  for  any  loss  or  detention  of 
or  djimage  or  injury  to  the  goods  or  the  oon- 
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sequenoes  thereof  occasioned  by  any  or  several  of  the 
followingcauses,viz.:theaotofGt)a,enemies,pirates, 
theft  on  land  or  afloat,  vermin,  barratry  of  master 
or  mariners,  restraint  of  prinoes,  rulers  or  people, 
fire  on  board,  in  hulk  or  in  craft,  or  on  shore,  or 
wagons,  stranding,  oollisions,  explosions  or  strain- 
ing; perils  of  the  seas,  rivers,  navigations,  land, 
transit,  lighterage,  storage  afloat  or  ashore,  inter- 
ruption to  navigation  by  ice,  transshipments,  any 
act,  neglect  or  default  of  the  pilot,  master,  mariners, 
engineers,  servants  or  agents  of  the  company ; 
accidents  from  machinery,  boilers,  steam  or  defects 
in  hull,  engines  or  boilers,  sweating,  leakage, 
breakage,  rust,  decay,  rain,  spray,  contact  with  or 
smell  or  evaporation  from  other  goods,  effects  of 
climate  or  heat  of  holds,  absence,  obliteration  or 
inaccuracies  of  marks,  numbers,  destination  or 
address  on  the  packages  (in  such  cases  the  con- 
signees to  accept  the  goods  as  allotted  by  the 
agents  of  the  ship),  injury  to  wrappers,  want  of 
strength  of  packages,  detention  off  board  or  ashore, 
however  caused,  at  the  ports  of  transshipment  or 
at  other  port  or  ports.  The  shipper  or  oonsignees 
to  be  responsible  for  the  proper  description  of  the 
j^oods,  and  due  compliancs  with  all  regulations 
imposed  by  the  authorities  at  ports  of  shipment 
and  discharge,  and  to  be  liable  for  any  fines,  ex- 
penses, loss,  or  damage.  The  company  is  not 
liable  for  gold  or  silver — manufactured  or  trinkets 
— watches,  clocks,  timepieces,  mosaics,  bills,  bank- 
notes of  any  country,  orders,  notes  or  securities 
for  i)ayment  of  money,  stamps,  maps,  writings, 
title  deeds,  paint ings,engraving8,  pictures,  statuary, 
silks,  furs,  lace,  hats,  cashmere,  manufactured  or 
unmanufactured,  made  up  into  clothes  or  other- 
wise contained  in  any  parcels  or  packaees,  unless 
the  value  thereof  be  expressed  iu  the  bill  of  lading, 
and  such  extra  freight  paid  as  may  be  agreed  upon 
weights,  contents,  and  description  unknown." 

4.  While  the  VenezueiUm  was  at  Santa  Martha 
so  loaded  as  aforesaid,  and  about  to  sail,  a  Gre 
broke  out  at  about  11  p.m.  of  the  18th  Oct.  in  the 
forehold.  Every  effort  was  at  once  made  to  extin- 
guish the  fire  by  playing  water  down  the  hatch- 
ways by  means  of  the  fire-hose,  and  by  cutting 
holes  in  the  forecastle  deck  and  pouring  water 
down  on  the  cargo  stowed  in  the  forehold.  This 
was  continued  to  be  done  until  about  4  a.m.  of  the 
next  day,  when  the  men  at  work  near  the  forehold 
were  driven  out  by  the  heat  and  smoke.  The 
steamship  was  then  turned  stern  on  the  wind  to 
keep  the  fire  forward,  and  portions  of  the  car^o 
stowed  in  the  af  terholds  of  the  vessel  were  dis- 
charged into  lighters.  The  fire-hose  was  kept 
continually  playing  down  the  fore  hatch  and  the 
forecastle  skylights,  but  it  did  not  subdue  the 
flames,  and  at  about  8  a.m.  the  fire  reached  the 
upper  deck.  A  hole  was  then  cut  in  the  side  of 
ihQ  vessel,  and  her  fore  compartment  was  thereby 
filled  with  water.  By  this  means  the  crew  ulti- 
mately succeeded  in  extinguishing  the  fire.  If 
this  had  not  been  done,  the  remaining  cargo 
would  in  all  probably  have  been  destroyed,  and 
the  ship  most  seriously  damaged,  if  not  rendered 
a  total  wreck. 

5.  The  whole  of  the  contents  of  the  forehold 
were  entirely  destroyed  by  fire,  and  a  great  part  of 
the  cargo  stowed  in  the  adjoining  holos  was 
damaged  or  destroyed  by  water  whioh  was 
poured  or  let  into  the  vessel  as  aforesaid  in  order 
to  extinguish  the  fire. 

6.  It  is  admitted  for  the  purposes  of  this  oase 
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that  152  of  the  180  eerons  of  bark  shipped  on 
behalf  of  the  plaiotiffs  were  destrojjred  by  the  water 
ponred  or  let  into  the  said  steamship  in  the  manner 
aboTe  described. 

7.  It  has  been  the  practice  of  British  average 
adjusters  in  adjusting  losses  to  treat  a  loss  oc- 
casioned by  water  in  the  manner  above  described 
as  not  a  general  average  loss. 

8.  The  VenesmsJant  after  discharging  and  re- 
loading cargo  and  undergoing  temporary  repairs 
at  Santa  Martha,  subsequently  proceeded  on  her 
voyage,  and  delivered  the  various  portions  of  the 
cargo  to  the  respective  owners  or  consignees 
thereof. 

9.  The  court  is  to  be  at  libertv  to  draw  such 
inferences  of  fact  as  a  jury  would  be  justified  in 
drawing. 

The  question  for  the  opinion  of  the  court  is : 
Whether  the  plaintiffs  are  entitled  to  recover  from 
the  defendants  any  sum  of  money  by  way  of 
general  average  contribution  or  otherwise  in  re- 
spect of  the  aforementioned  loss  of  the  said  152  serous 
of  bark.  If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  the  court  is  respectfully  requested 
to  direct  on  what  principle  such  sum  is  to  be 
ascertained,  and  judgment  shall  be  entered  for  the 
plaintiffs  for  sach  sum  as  shall  be  ascertained  in 
accordance  with  the  said  directions  of  the  court  by 
the  parties  themselves,  or,  if  they  cannot  agree 
b^  Messrs.  Bailey,  Lowndes,  and  Streakley,  of 
Liverpool,  average  adjusters,  together  with  costs 
of  suit.  If  the  court  shall  be  of  contrary  opinion, 
then  judgment  is  to  be  entered  for  the  defendants, 
with  costs  of  defence. 

Butt,  Q.C,  (with  him  Cohen),  for  the  plaintiff, 
contended  that  the  rule  hitherto  followed  by 
British  average  adjusters  in  treating  a  loss  oc- 
casioned by  water  in  the  manner  described  in  the 
case  as  not  the  subject  of  a  general  average  con- 
tribution Vas  erroneous.  There  is  no  decision  in 
favour  of  the  rule,  and  all  the  writers  who  have 
dealt  with  the  question  have  disapproved  of  it. 
Benecke  (on  Average,  p.  243)  says  ;  "  Damage  by 
fire,  whether  occasioned  by  lightning,  by  the  in- 
trinsic quality  of  the  goods,  or  by  other  accidental 
causes,  is  doubtless  particular  average.  But  if 
sacrifices  be  made  in  order  to  extinguish  the  fire, 
if  masts,  or  cables  for  instance,  be  cut  away,  or 
the  vessel  be  run  ashore,  I  am  of  opinion  that  the 
damage  ought  to  be  a  general  average,  although  an 
instance  of  a  decision  to  the  contrary  is  quoted  by 
Emerigon.  If  water  be  thrown  down  the  hatches 
to  scop  the  progress  of  an  accidental  fire  in  the 
hold,  or  between  the  decks,  this  must  be  conceived 
to  be  done  with  the  double  intention  of  saving  the 
articles  which  have  already  caught  fire  from  utter 
destruction,  and  of  extracting  the  vet'sel  and  rest 
of  the  cargo  from  an  imminent  danger.  The 
effect  of  the  water  upon  the  former  goods  is, 
therefore,  particular  average ;  it  is  not  an  injury 
but  is  a  real  advantage  done  to  them.  Bat  the 
damage  done  by  the  water  to  the  other  goods  is,  I 
conceive,  of  the  nature  of  general  average,  upon 
the  same  principle  on  which  the  occasional  damage 
done  to  goods  during  a  jettison  is  considered  as 
such.  In  the  Ordenanzas  de  Bilbao  it  is  ordered 
that  when  a  vessel  catches  fire  in  a  river  or 
harbour,  and  an  adjoining  vessel  is  sunk  in  order 
to  save  the  othcrn,  the  damage  must  be  made 
good  by  a  contribution  from  all  the  other  ships 
and  cargoes.*'  The  view  that  such  a  loss  is  not 
a  general  average,  is  also  condemned    by  Baily 


on  (General  Average  (p.  40,  who  states  his  tenth 
practical  rule  thus  :  "Damage  done  to  a  cargo  bv 
pouring  water  down  upon  it  m  order  to  extinguish 
a  fire  which  has  not  touched  the  goods  injured  by 
the  water  is  excluded  from  general  averase,"  adding 
"  the  principle  upon  which  this  rule  is  based  is 
erroneous,  and  the  rule  is  clearly  inequitable." 
In  the  second  place  it  is  submitted  that  on  the 
true  construction  of  the  bill  of  lading  the  English 
law  should  govern,  and  that  it  is  not  competent 
to  the  average  adjusters  to  determine  the  question 
whether  there  was  or  was  not  a  general  average 
loss.  By  the  words  of  the  bill  of  lading,  *'  average 
if  any,  to  be  adjusted  according  to  the  English  cus- 
tom." it  could  not  be  intended  that  the  average 
adjuster  should  determine  whether  there  was  any 
average.  [Gockbubn,  O.J., :  If  there  is  an  existing 
practice  which  has  becpme  known  as  the  English 
practice,  and  reference  is  made  to  a  specific 
practice,  we  must  assume  that  the  parties  intended 
to  refer  to  that  practice  alone.]  Persons  must  be 
presumed  to  know  the  law  of  the  country,  but  not 
an  erroneous  practice  opposed  to  the  fundamental 
principles  of  the  law  of  average.  Persons  are 
only  bound  to  know  customs  which  are  legal.  The 
meaning  of  the  words  of  the  bill  of  lading  above 
referred  to  is  that  if  there  is,  by  law,  to  be  any 
average  adjustment,  then  such  average  adjustment 
is  to  be  stated  according  to  English  custom ;  but 
before  such  statement  it  must  be  first  determined 
whether  there  is  any  general  average,  and  that 
must  be  determined  according  to  law.  [Cockbubn, 
C.J. :  Is  there  nothing  but  the  authority  ot  text 
writers  for  holding  a  loss  of  this  kind  not  to  be 
general  average P]  There  is  no  English  decision. 
Johnson  v.  Chapman  (19  C.  B.,  N.  S.  563 ;  2  Mar. 
Law  Gas.  O.  S.  404)  has  an  indirect  bearing 
on  the  question.  It  was  a  case  in  which  deck 
cargo  (timber)  lawfully  laden  pursuant  to  char- 
ter-party, having  broken  adrift  in  pursuance 
of  stormy  weather,  and  impeding  the  naviga* 
tion  and  endangering  the  safety  of  the  vessel, 
having  been  neoessarily  thrown  overbo -rd,  it  was 
held  that  the  shipper  was  entitled  to  claua  general 
average  in  respect  thereof,  as  against  the  ship- 
owner. In  that  case  it  was  admitted  "  that 
hitherto  it  has  been  the  practice  of  average  ad- 
justers not  to  allow  as  general  average  the  jettison 
of  such  portion  of  the  deck  load  as  is  immediately 
before  the  jettison  in  a  state  of  wreck ;  but  this 
admission  is  to  be  taken  without  prejudice  to  the 
right  of  the  defendant  to  contend  that  such  practice 
cannot  afiect  the  law.  The  words  in  the  present 
bill  of  lading,  "  according  to  British  custom,"  must 
be  taken  to  mean  according  to  British  custom  so 
far  as  such  custom  is  consistent  with  law :  a 
custom  inconsistent  with  it  being  an  unreasonable 
one,  and  therefore  bad.  [Hannen,  J. :  Perhaps 
this  stipulation  was  put  in  to  avoid  the  question 
which  sometimes  arises  as  to  which  of  two  foreign 
average  adjustment  systems  should  be  applicable, 
but  not  to  bind  the  parties  to  abide  by  the  mala 
prajnis  of  t\te  English  system.]  The  law  as  to  this 
is  stated  in' 2  Arnould  Mar.  Ins.,  4th  edit.,  p.  811, 
thus : "  Asageneral  rule  the  place  for  the  adjustment 
of  general  average  is  the  ship's  port  of  destination 
or  discharge ;  when  this  happens  to  be  a  foreign 
port,  the  general  average  loss  is  adjusted  there, 
according  to  the  law  and  usage  of  the  country  to 
which  such  foreign  port  belongs:  and  the  adjust- 
ment so  made  is  called  a  foreign  adjustment.  If 
the  adventure  be  broken  up  at  an  intermediate 
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port»  the  ship  and  the  careo  entirely  quitting 
company  with  each  other,  that  port  becomes  in 
effect  the  port  of  discharge,  and  the  place,  there- 
fore, for  adjusting  the  general  average."  The 
same  doctrine  is  laid  down  in  Parsons  on  Shipping, 
book  1,  eh.  9,  s.  21 :  "The  proper  place  for  the 
making  of  an  adjustment  is  the  home  port,  or 
the  port  of  final  destination.  .  .  .  The  practical 
rnle  may  be  stated  thas  :  the  adjustment  may  be 
delayed  as  long  as  all  the  contributory  interests 
continue  together,  and  should  he  delayed  until  the 
vessel  reaches  her  port  of  final  destination,  if  they 
are  to  continue  together  so  long.  But  it  those 
interests  are  to  be  separated,  then  the  adjustment 
should  be  made  at  the  place  where  the  separation 
first  takes  place."  The  American  case  of  ^tmic^  and 
Go.  V.  Holmes  omd  Go,  (25  Pennsylvania  St.  Eep. 
366)  is  a  distinct  authority  as  to  the  general  law.  It 
was  there  held  that  where  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew,  the  damage 
done  b^  the  application  of  water  or  steam  m 
extinguishing  the  fire  and  by  tearing  up  part  of 
the  vessel  to  gain  access  to  the  fire,  is  general 
average;  and  it  makes  no  difference  how  the 
water  is  applied,  whether  by  the  aid  of  fire-engines 
from  the  land,  or  in  the  form  of  steam,  or  by 
scuttling  the  vessel.  "  An  analysis  of  the  cases, 
said  Lowrie,  J.  delivering  the  judgment  of  the 
court,  "  very  plainly  reveals  three  things  as  the 
elements  of  general  average :  a  purpose,  a  means, 
and  a  result ;  a  design  to  avert  a  common  danger 
by  a  sacrifice  volantarily  made,  and  a  successful 
issue.  The  first  and  the  last  are  perfectly  definite 
in  their  character,  while  the  means  must  always 
remain  to  be  defined  by  the  rule  of  prudence  when 
the  danger  arises  " :  (see  also  The  hrig  Mary,  1 
Sprague  (Amer.)  17).  The  same  view  is  taken  by 
all  the  text  writers.  Thus  Stevens  on  Average, 
p.  12,  reckons  under  the  head  of  general  average 
**  damage  done  to  the  cargo  by  cutting  holes  in 
the  ship,  or  by  opening  the  hatches  for  the  pur- 
pose of  effecting  a  jettison,  or  by  getting  the 
goods  on  deck  to  heave  overboard."  So  Amould 
(Marine  Insurance,  vol.  2,  p.  779,  3rd  edit.) 
gives  us  an  instance  of  a  general  average  loss : 
••  where  water  is  thrown  down  a  ship's  batches  to 
extinguish  an  accidental  fire  and  other  goods  are 
damaged  thereby,"  referring  to  Stevens,  p.  42, 
and  Benecke,  n.  243. 

Honynum,  Q.O.  (with  him  B.  O,  Williams)  for 
the  defendants. — ^Tbe  meaning  of  the  stipalation 
in  the  bill  of  lading,  "average,  if  any,  to  be 
adjusted  according  to  British  custom,"  is  that  if 
the  cargo  should  pustain  any  loss,  the  question 
whether  such  loss  should  be  general  or  particular 
average  should  be  determined  by  the  average 
adjusters  according  to  the  actually  existing  English 
custom ;  because  by  the  practice  of  some  countries 
that  is  treated  as  general  average  which  the  prac- 
tice of  another  country  treats  as  particular  average. 
Amould  says  (4th  edit.  p.  813) :  **  There  is  a  great 
diversity  in  the  practice  of  different  countries 
with  regard  to  what  shall  or  shall  not  be  included 
in  general  average ;  sometimes  losses  are  included 
and  charged  for  which  are  general  average  in  the 
country  where  the  adjustment  is  settled,  but  not 
in  the  country  where  the  charter-party  was  entered 
into  and  the  policy  of  insurance  effected;  and 
sometimes  a  different  proportion  of  contribution 
is  assessed  in  the  foreign  port  from  that  which  is 
cha**geablA  in  the  home  port.''  It  was  for  the 
purpose  of  excluding  all  disputes  as  to  which 


system  was  to  govern  that  this  stipulation  was 
inserted  in  the  bill  of  lading.  [Hannen,  J. :  Lord 
Tenterden  {SimmmondsY.  White,  2  B.&  Clress.  805) 
says  of  the  case  of  Potoer  v.  Whitmore  that  it  oould 
not  govern  the  case  before  him  for  two  reasons, 
one  being  "  because  in  the  opinion  of  the  court 
the  facts  there  stated  did  not  show  that  the 
average  had  been  adjusted  according  to  the  estab- 
lished ZotD  and  usage  of  the  country  where  the 
adjustment  was  ma^e."]  That,  however,  would 
not  apply  to  a  case  where  there  is  an  express 
stipulation.  If  nothing  is  said  by  the  parties 
about  a  particular  custom,  and  that  custom  is  an 
unreasonable  one,  it  cannot  bind  them ;  but  the 
case  is  different  where  the  parties  expressly  agree 
to  be  bound  by  it.  There  is  no  doubt  as  to  what 
the  actually  existing  custom  in  this  case  is, 
Baily  (on  Average,  p,  40),  though  strongly  dis- 
approving this  rme,  states  distinctly  that  "damage 
done  to  cargo  by  pouring  water  down  upon  it,  m 
order  to  extinguish  a  fire  which  has  not  touched 
the  goods  injured  by  the  water,  is  excluded  from 
general  average."  So  Hopkins  (Handbook  of 
Average,  p.  59):  "The  last  species  of  voluntary 
sacrifice  to  be  named  here  relates  to  damage  done 
to  goods  in  a  ship's  hold  by  throwing  water  down 
the  hatches  to  extinguish  a  fire.  Here  again  an 
act  is  performed  manifestly  for  the  common  good. 
Either  the  fire  must  be  extineuished,  or  a  total 
destruction  of  ship,  freight,  and  car^o  will  ensue. 
The  means  taken  to  rescue  the  conjoined  interests 
from  that  destruction  damage  a  portion  of  the 
cargo — one  of  the  interests.  This  damage,  then, 
it  follows,  should  be  made  good  in  general  average. 
By  English  custom,  however,  it  is  not  so.  This 
is  another  instance  wherein  our  reasoning  is  set  at 
fault  by  the  present  practice,  which  decides  that 
the  damage  occasioned  to  the  cargo  in  this  manner 
must  be  borne  by  the  goods  themsslves."  A 
somewhat  similar  question  arose  in  Harris  v. 
Scaramanga  (am,te  p.  339;  41  L.J.  170,  C.P.).  There 
the  policy  of  insurance  on  goods  on  a  voyage  from 
Taganrog  to  Bremen  contained  a  marginal  note 
"  to  pay  general  average  as  per  foreign  statement, 
if  so  made,"  and  certain  warranties  as  to  being 
free  from  particular  average,  and  capture  and 
seizure.  It  being  necessary,  owing  to  stress  of 
weather,  to  put  into  ports  of  distress  and  charge 
the  ship,  freight,  and  cargo  by  bottomry  bonds, 
the  purchasers,  B.  and  Co.,  of  the  cargo  had  to 
pay  the  bonds  on  the  ship's  arrival  at  Bremen  in 
order  to  get  the  cargo ;  and  a  foreign  adjustment 
was  made,  apportioning  tl)is  charge  between  ship, 
and  freight  and  cargo.  The  shipowner  and  master, 
being  unable  to  pay  the  part  apportioned  to  the 
ship  and  freight,  and  the  ship  on  sale  realising 
only  part  thereof,  and  a  supplemental  adjustment 
having  been  made,  including  the  residue  as  against 
cargo,  the  plaintiffs,  as  trustees  for  B.  and  Co., 
sought  to  recover  payment  thereof  from  the 
defendants,  and  it  was  held  by  Bovill,  C.J.  and 
Keating,  J.  that  they  were  entitled  to  recover 
because  the  defendants  had  bound  themselves  to 
repay  whatever  had  to  be  paid  by  the  owners  of 
the  cargo  and  was  general  average  according  to 
the  foreign  statement,  whether  or  not  it  were  really 
general  average  by  English  or  Bremen  law,  or 
arose  from  perils  (not  being  those  specially  ex- 
cepted) insure  against.  So  here,  it  is  submitted 
that  the  parties  have  bound  themselves  to  abide 
by  the  English  practice  as  to  general  average. 
[Coc&BUBN,    C.J.  :    The    question  seems  to  m 
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to  depend  a  good  deal  on  the  meaning  to  be 
given  to  the  word  ''adjusted."  If  the  meaning 
is  that  in  case  of  damage  occurring,  then  the 
question  whether  it  is  general  or  parbicalar  average 
shall  be  determined  by  the  English  castom,  your 
contention  would  be  correct.  Bat  if  the  meaning 
is  that  if  a  case  of  average  does  exist,  the  ap- 
portionment of  the  average  contribation  shall  be 
according  to  English  custom,  the  case  would  be 
different.]  The  word  "adjustment"  means  here 
settling  the  different  heads  of  damage ;  the  mean- 
ing of  the  parties,  it  is  submitted,  is  that  in  case  of 
damage  bemg  done,  the  liability  of  the  parties  to 
contnbute  was  to  be  determined  according  to  the 
actually  existing  British  custom.  In  Harris  v. 
Scaramcmga  {ubi  sup,)  Bovill,  O.J.,  referring  to 
the  memorandum  on  the  margin  of  the  policy, 
said :  "it  seems  to  me  that  the  general  effect  of  the 
memorandum  is  to  m^ke  the  underwriters  liable  as 
for  general  average  for  whatever  the  assured 
owner  of  the  goods  might  be  called  upon  to  pay  on 
that  account  by  the  foreign  statement  of  adjust- 
ment. This  memorandum  was  probably  introduced 
in  order  to  avoid  all  questions,  not  only  as  to  the 
propriety  of  particular  claims  being  treated  as  the 
subjects  of  general  average,  but  idso  as  to  the 
correctness  of  the  apportionment,  and  I  find  it 
difficult  to  place  any  other  reasonable  construction 
upon  the  terms  of  the  policy  and  memorandum. 
If  it  be  open  to  this  court  to  consider  and  deter- 
mine the  question  whether  the  663Z.  28.  lOd, 
claimed  in  this  action,  or  any  part  of  ic,  was 
properly  the  subject  of  general  average  according 
to  tne  law  of  England,  I  should  be  of  opinion  that 
it  was  not,  and  that  this  was  not  a  loss  covered  by 
an  ordinary  policy  in  the  usual  form.  ...  It 
seems  to  me,  however,  that  under  the  terms  of 
this  policy  the  underwriters  and  the  assured  have 
both  agreed  to  accept  the  adjustment  and  state- 
ment 01  the  average  stater  in  the  foreign  port,  if 
and  when  made,  as  conclusive  between  them,  both 
in  principle  and  in  details  as  to  the  loss  which  the 
underwriters  are  to  undertake  in  respect  of  general 
average,  subject  to  the  exception  of  any  matters 
such  as  capture  or  seizure,  which  are  excluded  by 
the  express  terms  of  the  policy."  This  reasoning 
is  strictly  applicable  to  the  circumstances  of  the 
present  case.  In  fact,  it  is  not  open  to  the  court 
to  determine  what  the  parties  have  settled  for 
themselves.  In  the  case  last  referred  to,  Bovill, 
C.J.  said :  ''  How  then  is  the  qjuestion  to  be  deter- 
mined of  whether  the  claim  m  this  case  is  to  be 
considered  as  general  average  for  which  the  under- 
writers are  liable  P  Is  it  to  be  determined  by  this 
court,  or  by  the  statement  of  the  foreign  average 
stater  P  It  seems  to  me  that  by  the  express  agree- 
ment of  the  parties  contained  in  the  memorandum 
it  is  not  open  to  us  to  determine  it,  and  that  we  have 
only  to  see  whether  the  foreign  adjustment,  which 
gives  rise  to  this  claim,  has  been  in  fact  made  or  not." 
Butt,  Q.O.  in  reply. — ^The  parties  agree  to  be 
bound,  in  case  of  any  average,  by  British  custom, 
not  practice ;  and  a  custom  cannot  exist  unless  it 
be  reasonable.  [Cockburn,  G.J. :  It  cannot  exist 
80  as  to  be  taken  judicial  notice  of ;  but  there  is 
nothing  to  prevent  the  parties,  by  express  contract, 
agreeing  to  be  bound  by  it,  because  there  is 
nothing  unlawful  in  it.]  A  custom  is  a  general 
thing ;  the  practice  of  average  staters  may  differ 
in  different  towns.  The  average  adjustment  binds 
only  where  it  is  rightly  settl^  according  to  the 
law  of  the  country.  Owr,  adv,  vuli. 


Jan.  25,  1873.— The  judgment  of  the  court 
(Cockburn,  C. J.,  Mellor,  Hannen,  and  Quain,  JJ.) 
was  now  delivered  as  follows  bj 

QxjAiN,  J.— This  is  an  action  brought  by  the 
plaintiffs  as  the  owners  of  152  serous  of  bark 
shipped  on  board  one  of  the  vessels  of  the  de- 
fendants, to  recover  a  general  average  contribution 
in  respect  of  the  loss  of  the  bark  on  a  voyage  from 
Santa  Martha  to  England.  The  first  question 
argued  before  us  was  whether  the  loss  in  question 
was  a  loss  which  properly  formed  the  subject  of  a 
general  average  contribution  according  to  the  law 
of  England.  The  manner  in  which  the  loss  was 
occasioned  is  described  in  the  fourth,  fifth,  and 
sixth  paragraphs  of  the  special  case.  It  appears 
that  while  the  ship  was  lying  at  Santa  Martha,  and 
just  when  she  was  about  to  sail,  a  fire  broke  oat 
m  the  iorehold.  Every  effort  was  made  to  extin- 
guish it  by  playing  water  down  the  hatchways, 
and  through  holes  cut  in  the  forecastle  deck.  This 
not  being  sufficient  to  subdue  the  fire,  a  hole  was 
cut  in  the  side  of  the  ship  and  her  fore  compart- 
ment was  thereby  filled  with  water.  In  this 
manner  the  fire  was  extinguished ;  and  it  is  found 
and  admitted  in  paragraph  4  that  if  that  course 
had  not  been  taken,  the  remaining  cargo  (a  portion 
having  been  discharged  into  lighters)  would  in  all 
probability  have  been  destroyed,  and  the  ship  most 
seriously  damaged,  if  not  rendered  a  total  wreck. 
>It  is  admitted  in  paragraph  6  that  the  plaintiff's 
bark  was  destroyed  by  the  water  poured  or  let 
into  the  ship  in  the  manner  described  in  order  to 
extinguish  the  fire.  On  these  facts,  we  are  dearly 
of  opinion  that  the  loss  was,  according  to  the 
general  law,  property  the  subject  of  a  general 
average  contnbution.  It  was  a  voluntary  and 
intentional  sacrifice  of  the  bark  made  under  the 
pressure  of  imminent  danger,  and  for  the  benefit 
and  with  a  view  to  secure  the  safety  of  the  whole 
adventure  then  at  risk.  No  case  has  been  cited  in 
which  the  exact  point  to  be  decided  has  arisen  in 
our  courts,  but  we  have  been  referred  to  an  Ameri- 
can case  in  which  the  question  was  considered  and 
decided.  That  case  is  Nimick  v.  Holmes  (25  Pennsy. 
St.  Rep.  366)  decided  in  the  Supreme  Court  of 
Pennsylvania.  There  Lowrie,  J.  in  delivering  the 
judgment  of  the  court,  says:  "Guided  by  the 
light  of  the  rule  and  its  instances,  we  feel  con- 
strained to  say  that  when  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew,  the  dam- 
age done  by  the  application  of  water  or  steam  in 
extiuflruishing  the  fire,  and  by  tearing  up  part  of 
the*  vessel  in  order  to  get  at  it,  is  general 
average.  The  danger  is  a  common  one,  and  the 
cost  of  the  remedy  must  be  common.  It  makes 
no  difference  how  the  water  is  applied,  by  the  aid 
of  fire-engines  on  the  land,  or  in  the  form  of  steam, 
or  by  scuttling  the  vessel.  ...  It  was  a  sacrifice 
for  the  common  safety,  for  it  was  intentionally 
injuring  or  destroying  all  that  part  of  the  cargo 
that  could  be  thus  affected  by  water  in  order  to 
save  the  rest."  We  quite  agree  with  this  con- 
clusion, and  if  the  present  case  depended  wholly 
on  the  common  law  applicable  to  general  average 
lessen,  we  think  the  plaintiffs  would  be  entitled  to 
recover.  Bat  it  is  contended  for  the  defendants 
that  the  general  law,  as  we  have  just  expounded  it, 
is  excluded  in  this  case  by  the  express  terms  of 
the  bill  of  lading,  which  contains  these  words, 
"average,  if  any,  to  be  adjusted  according  to 
British  custom,"  inasmuch  as  "  British  custom  " 
can   only  mean  the  practice  of  British   average 
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adjastera ;  and  it  is  admitted  in  paragraph  7  of  the 
case  to  be  the  practice  of  British  average  ad  j  asters 
to  treat  a  loss  occasioned  by  water  in  the  manner 
above  described  as  not  a  general  average  loss.  It 
appears  from  the  works  of  Mr.  Stevens  and  Mr. 
Baily  (Stevens  on  Average,  p.  41,  5th  edit.)  that 
the  practice,  as  stated  in  paragraph  7,  does  prevail 
among  British  average  adi  asters,  though  it  is 
condemned  by  both  writers  as  nnjnst.  "The 
damage  done  to  cargo,"  eays  Mr.  Baily  (on  Aver- 
age, pp.  81,  82,  2Dd  edit.),  **  by  poaring  water 
upon  it  to  extinguish  a  fire,  or  by  water  admitted 
into  a  vessel's  hold  when  she  is  scuttled  to  extin- 
guish a  fire,  is  excluded  from  general  average.  In 
defence  of  this  practice  no  valid  reason  can  be 
urged.  It  is  based  on  an  erroneous  idea  that 
a  general  average  cannot  arise  when  the  degree  of 
danger  is  so  great  that  it  amounts  to  a  moral 
certainty  of  total  loss,  and  on  a  fanciful  distinction 
between  the  degree  of  danger  existing  in  cases  of 
fire  and  the  degree  existing  when  a  vessel  is  on  her 
beam  ends  or  on  the  point  of  foundering — a  dis- 
tinction which  the  ingenuity  of  argument  may 
draw,  but  which  will  not  bear  the  test  of  common 
sense."  The  question  in  this  case,  however,  is, 
whether  the  parties  have  not  by  the  words  used 
in  the  bill  of  lading  made  this  practice  a  part  of 
their  contract,  for,  if  so,  they  are  bound  by  it, 
though  the  practice  may  be,  according  to  the  best 
opinions,  vicioas  and  unreasonable.  On  the  other 
hand,  it  is  argued  for  the  plaintiffs  that  it  was  not 
intended  by  the  expression  used  in  the  bill  of 
lading  to  draw  any  distinction  between  British 
law  and  British  custom,  and  that  the  words  were 
inserted  solely  in  order  to  prevent  the  average 
being  adjusted  by  different  laws,  according  to  the 
different  ports  of  destination  at  which  the  ship 
stopped  in  the  course  of  her  voyage.  Bat  we  are 
only  entitled  to  infer  the  meaning  of  the  parties 
from  the  language  which  they  have  used ;  and  as 
it  appears  on  the  face  of  the  case,  and  also  from 
the  authorities  above  cited,  that  a  practice  prevails 
among  British  average  adjusters  not  to  allow  a 
loss  like  the  present  as  a  general  average  loss,  we 
can  only  construe  the  expression  "  British  custom  " 
as  intended  to  apply  to  that  practice,  as  the  mode 
of  adjusting  the  average  by  which  the  parties  have 
agreed  to  be  bound.  It  follows,  therefore,  that  as 
the  parties  have  agreed  to  make  this  custom  a 
part  of  their  contract,  the  case  must  be  decided  in 
aociordance  with  the  custom,  and  the  result  is  that 
oar  judgment  must  be  for  the  defendants.  It  is 
to  be  hoped,  however,  that  in  future  there  will  be 
no  difference  between  law  and  custom  on  this 
point,  and  that  average  adjusters  will  act  on  the 
law  as  now  declared,  and  that  bills  of  lading  will 
also  be  framed  in  accordance  with  it. 

Judgment  for  ihs  defenda/nts. 

Attorneys  for  plaintiffs,  Mihie,    Biddle,    and 
Mdlor. 

AttornevB  for  defendants,  Cheater  and  Oo,,  for 
Haigh  and  Co.,  Liverpool. 


Nov.  23, 1872,  and  Jan.  23, 1873. 
JBdTHS  Charkibh. 

Prohibition — Jurisdiction  of  Court  of  Admiralty — 
Vessel  belonging  to  a  foreign  state. 

The  Oharkieh,  a  steam  vessel  belonging  to  the 
Khedive  of  Egypt,  and  employed  in  the  mail  ser- 
vice between  Alemofndria  and  Constantinople,  was 


sent  to  England  for  repairs,  and,  for  the  purpose 
of  lessening  the  expense,  ca/rried  a  cargo  to  ting- 
land,  and,  after  being  repaired,  was  advertisedfor 
the  carriaae  of  passengers  and  goods  or  freight 
from  England  to  Alexandria.     On  a  trial  trip  in 
the  Tha/mes  she  came  into  collision  with  another 
vessel,  the  owners  of  which  commenced  proceedings 
against  the  Oha/rhieh  in  the  Court  of  Admiralty, 
and  had  her  a/rrested.    A  rule  having  been  ob- 
tained for  a  prohibition^  on  the  grownd  that  the 
Charkieh    was  a  public  vessel  belonging   to  a 
foreign  state: 
Held,  that  the  rule  must  be  discha/rged,  the  question 
whether  the  Charkieh,  under  the  above  circum- 
stances, was  exempt  from  the  jurisdiction  of  the 
courts  of  this  country  being  one  which  the  Court 
of  Admiralty  was  competent  and  peculiarly  fitted 
to  decide. 
In  this  case  Butt,  Q.G.  had  obtained  a  rule  nisi  for 
a  prohibition  to  the  Court  of  Admiralty,  to  restrain 
that  court  from  proceeding  in  a  cause  of  collision 
instituted  in  rem  asainst  a  vessel  called  the  Char- 
kieh, on  the  ground  that  the  vessel  was  a  public 
ship,  the  property  of  the  Khedive  of  Egypt,  and 
therefore  not  amenable   to  the  British  Court  of 
Admiralty. 

From  the  affidavits  it  appeared  that  on  the  19th 
Oct.  1872  the  steamship  Charkieh  came  into  colli- 
sion, in  the  river  Thames,  with  another  steamship 
called  the  Batavi&r,  which  had  cargo  and  passengers 
on  board,  and  was  at  the  time  on  a  voyage  from 
London  to  Botterdam.    The  BoUavier,  the  property 
of  the  Netherlands  Steam  Boat  Company,  sunk 
after  the  collision  and  became  a  total  loss.    The 
Charkieh,  partly  laden,  was,  at  the  time  of  the 
collision,  coming  up  the  river  on  a  trial  trip  to  try 
her  engines  at  the  measurement  mile.    On  the2l8ti 
Oct.  a  suit  was   instituted  in  the  Court  of  Ad- 
miralty on  behalf  of  the  owners,  master,  crew,  and 
passengers  of  the  Batavier  against  the  Charkieh 
and  her  freight,  and  the  Charkieh  wt»8  arrested  by 
warrant  of  the  court.     On  the  22nd  Oct.  a  notice 
was  sent  to  the  registrar  of  the  Court  of  Admiralty 
by  the  solicitors  for  the  Khedive  of  Effypt  that  the 
Charkieh  was  the  property  of  His  Highness  the 
Khedive  in  his  capacity  of  sovereign  of  Egypt,  and 
a  ship  of  the  Egyptian  Government  or  State,  and 
was  engaged  in  the  public  and  national  service  of 
the  Effyptian  Government  and  State,  and  requiring 
the  registrar  immediately  to  withdraw  the  warrant 
of  arrest  on  the  Charkieh.    In  reply  to  a  communi- 
cation addressed  to  the  Foreign  Office,  a  letter  was 
sent  to  the  proctors  for  the  Batavier,  on  the  4th 
Nov.,  informing  them  that  the  Charkieh  had  been 
claimed  by  the  Turkish  Government  as  belonging 
to    the  Imperial   Ottoman  Navy,  and  that  she 
must,  therefore,  be  released  from    arrest.     To 
this  letter  a  reply  was  returned   that  evidence 
had  been  obtained  of  the  fact  that  the  Charkieh 
was  a  vessel  employed  in  mercantile  trade  and 
enclosing  an  ordinary  broker's  card  advertising 
the  ship  Charkieh,  being  classed  Al,  for  the  car- 
riage of  passengers  and  goods  or  freight  on  her    , 
return  voyage  to  Malta  and  Alexandria,  which  she 
was  about  to  make  after  the  trial  trip  upon  which 
she  was  engaged  at  the  time  of  the  collision  with 
the  Batavier ;  also  enclosing  official  copies  of  the 
Customs  entries,  showing  that  the  Charkieh  paid 
dues  as  an  ordinary  merchant  vessel,  whereas  no 
such  dues  would  liave  been  paid  had  she  been  a 
public  ship  of  a  foreign  government,  and  express- 
ing the  view  that  even  if  the  ship  were  owncd^T 
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wholly  or  in  part  by  the  Khediye  or  the  Imperial 
Ottoman  Goyemment»  yet  that  being  enfi^af^ed  as 
an  ordinary  trader,  she  was,  whilst  in  British 
inrisdiction,  and  not  engf^d  in  any  national 
service,  accoantable  to  British  laws  in  the  same 
manner  as  any  other  trader,  and  liable  therefore 
to  be  arrested  by  the  High  Ooort  of  Admiralty, 
or  at  any  rate  that  the  matter  ought  to  receive 
jadicial  investigation  and  decision. 

An  afiBdavit  of  Federico  Maria  Fedrigo  Pasha, 
rear-admiral  in  the  imperial  Ottoman  Navy,  in 
the  naval  service  of  his  Highness  the  Khedive  of 
Egypt,  stated  that  the  Ckarhieh  is  the  properl^y 
of  his  Highness  the  Khedive,  as  sovereign  of 
Egypt,  and  is  a  ship  of  the  Egyptian  branch  of 
the  Imperial  Ottoman  Navy,  and  is  a  public  ship 
of  the  state  of  Egypt,  and  an  Egyptian  govern- 
ment vessel;  that  it  is  entitled  to  and  in  fact 
does  carry  and  use  the  Ottoman  naval  pendant 
and  the  Ottoman  naval  ensign,  as  distinguished 
from  the  flags  which  are  used  by  Egyptian  mer- 
chant vessels,  all  the  ships  of  the  Egyptian  navy 
carrying  the  Ottoman  naval  colours ;  that  all  the 
officers  of  the  Oha/rhieh  are  Egyptians,  and  hold 
commissions  from  his  Highness  the  Khedive, 
and  are  in  the  naval  service  of  the  Egyptian 
government,  with  the  exception  of  the  act- 
ing commanders,  the  sailing  master  and  the 
engineers,  who  are  Europeans,  not  commis- 
sioned by  the  Khedive  but  under  contracts 
to  serve  the  Gk)yernment  of  Egypt ;  that  the 
officers  and  crew  of  the  Oha/rhieh  are  appointed 
by  and  under  the  control  of  the  Egyptian  Minister 
of  the  Marine,  the  said  steamship  being  also 
ordinarily  under  the  orders  and  control  of  the  said 
Minister  of  the  Marine ;  but  for  some  time  prior  to 
the  Charhieh  leaving  Egypt  for  England,  she  was 
under  the  control  and  at  the  orders  of  the  Egyptian 
Minister  of  the  Interior,  and  was  employed  oy  him 
as  a  Gk)yemment  packet,  carrying  the  mails  and 
passengers  and  cargo  between  Alexandria  and 
Constantinople;  that  all  freights  and  passage 
money  earned  by  the  Oha/rhieh  are  ultimately  re- 
ceived and  accounted  for  to  the  said  Minister  of  the 
Interior,  and  form  part  of  the  public  reyenue  of 
Egypt;  that  certain  cargo  was  brought  by  the 
said  steamship  Charhieh  from  Alexandria  to  Eng- 
land for  the  purpose  of  lessening  the  expense  occa- 
sioned to  the  Egyptian  Government  by  sending 
the  said  steamship  to  this  country ;  that  with  the 
same  object  the  said  steamship  had  been  advertised 
as  about  to  sail  from  London  to  Alexandria,  carry- 
ing a  cargo;  that  the  Oha/rhieh  had,  since  her 
arrival  in  this  country,  been  recognised  by  the 
Lords  Commissioners  of  the  Admiralty  of  her 
Majesty  as  an  Egyptian  Government  yessel,  and 
had  been  repaired  under  the  supervision  of  a  sur- 
veyor appointed  by  the  said  Lords  Commissioners, 
to  whom  application  for  such  appointment  had 
been  made  on  behalf  of  his  Highness,  the  Khedive ; 
that  the  Oharkieh,  until  the  year  1870,  belonged  to 
an  Egyptian  trading  company ;  that  this  company 
was  dissolved  in  1870,  and  the  Charhieh  and  other 
vessels  belonging  to  the  said  company  were,  in 
1870,  purchased  by  the  Egyptian  Government,  and 
had  ever  since  been  public  vessels  of  the  Govern- 
ment of  Egypt ;  and  that  the  Charhieh  had  not 
since  1870  been  in  any  way  employed  as  a  trading 
ship,  nor  was  it  intended  that  she  should  for 
the  future  trade  between  Egypt  and  the  United 
Kingdom,  but  would  resume  the  packet  service 
above-mentioned. 


Nov.  23,  1872,  and  Jan.  23,  1873.— IfOwor* 
Q.C.  and  E,  C.  Glarhson,  for  the  owners  of 
the  Batavier,  showed  cause  against  the  rule, 
and  contended  that  the  Oharhieh  was  not  en- 
titled to  the  exemption  granted  to  vessels  of 
state,  as  it  was  not  employed  by  the  Ottoman 
government  for  purposes  of  state,  but  by  the 
Khedive  for  purposes  of  trade.  Wheaton  (Inter- 
national Law,  part  II.,  §§  33,  96,  et  aeq.)  mentions 
the  cases  in  which  every  sovereign  is  understood  to 
waive  the  exercise  of  a  part  of  that  complete 
exclusive  territorial  jurisdiction  which  is  the  attri- 
bute of  every  nation,  viz.,  first,  the  exemption  of 
the  person  of  a  foreign  sovereign  from  arrest  or 
detention  within  a  foreign  territory  ;  secondly,  the 
case  of  foreign  ministers ;  thirdly,  wheie  a  sove- 
reign expressly  permits  the  troops  of  a  foreign 
prince  to  pass  through  his  dominions.  The  per- 
mission in  the  latter  case  must,  acoording  to 
Wheaton,  be  express;  **but  the  rule  which  is 
applicable  to  armies,  did  not  appear  to  be  equally 
applicable  to  ships  of  war  entering  the  ports  of  a 
friendly  power.  The  injury  inseparable  from  the 
march  of  an  army  through  an  inhabited  country , 
and  the  dangers  often,  indeed  generally,  attending 
it,  do  not  ensue  from  admitting  ships  of  war  with- 
out special  reserve  into  a  friendly  port.  A  different 
rule,  therefore,  with  respect  to  this  species  of 
military  force  had  been  generally  adopted.  If,  for 
reasons  of  state,  the  ports  of  a  nation  generally,  or 
any  particular  ports,  be  closed  against  vessels  of 
war  generally  or  against  the  vessels  of  any  par- 
ticular nation,  notice  is  usually  given  of  such 
determination.  If  there  be  no  prohibition,  the 
ports  of  a  friendly  nation  are  considered  as 
open  to  the  public  ships  of  all  powers  with 
whom  it  is  at  peace,  and  they  are  supposed  to 
enter  such  ports  and  to  remain  in  them  while 
allovred  to  remain  under  the  protection  of  the 
Government  of  the  place ; "  and  such  vessels  are 
considered  exempt  from  the  local  jurisdiction.  But 
all  this  applies  to  vessels  belonging  to  the  fleet  of 
another  nation,  and  not  at  all  to  vessels  of  another 
nation  engaged  for  purposes  of  trade,  between 
which  two  classes  of  vessels  Wheaton  clearly  dis- 
tinguishes :  "  When  private  individuals  of  one 
nation  spread  themselves  tbrongh  another  as  busi- 
ness or  caprice  may  direct,  mingling  indisoriminat- 
ingly  with  the  inhabitants  of  that  other ;  or  when 
merchant  vessels  enter  for  the  purposes  of  trade, 
it  would  be  obviously  inconvenient  and  dangerous 
to  society,  and  would  subject  the  laws  tooontinual 
infraction,  and  the  Government  to  degradation,  if 
such  individuals  did  not  owe  temporary  and  local 
allegiance,  and  were  not  answerable  to  the  juris- 
diction of  the  country.  Nor  can  the  foreign 
sovereign  have  any  motive  for  wishing  such 
exemption.  His  subjects,  then,  passing  into  foreign 
oountries,  are  not  employed  by  him,  nor  are  they 
engaged  in  national  pursuits.  Consequently,  these 
are  powerful  motives  for  not  exempting  persons  of 
this  description  from  the  j  urisdiotion  of  the  country 
in  which  they  are  found,  and  no  motive  for 
requiring  it.  The  implied  licence,  therefore, 
under  which  they  enter  can  never  be  oonstracd 
to  grant  such  exemption.  But  the  situation  of 
a  public  armed  ship  was  in  all  respects  dif- 
ferent. She  constitutes  a  part  of  the  military 
force  of  her  nation,  acts  under  the  immediate  and 
direct  command  of  her  Sovereign;  is  employed  by 
him  in  national  objects.  He  h^  many  and  power- 
ful  motives  for  preventing  those  objects  from  being 

Digitized  by  V3i^i^V  i^ 


MARITIME  LAW  OASES. 


685 


Q.B.] 


Be  Thx  Ghabkieh. 


[Q.B. 


defeated  by  the  interference  of  a  foreign  State. 
Snob  interference  cannot  take  place  withoat 
serioubly  affecting  his  power  and  his  dignity.  The 
implied  licence,  therefore,  ander  which  such  vessel 
enters  a  friendly  port,  may  reasonably  be  con- 
strned  a?  containing  an  exemption  from  the  jaris- 
diction  of  the  sovereign  within  whose  territory  she 
claims  the  rites  of  hospitality.*'  Farther,  this 
writer  distinguishes  between  the  private  property 
of  a  foreign  sovereign  and  that  which  supports  his 
sovereign  ^wer.  *'It  might  safely  be  affirmed 
that  there  is  a  manifest  distinction  between  the 
private  property  of  a  person  who  happens  to  be  a 
prince  and  that  military  force  which  supports  the 
sovereign  power  and  maintains  the  dignity  and  in- 
dependence of  a  nation;  a  prince  by  acquiring 
private  property  in  a  foreign  country  may  pos- 
sibly be  considered  as  subjecting  that  property 
to  the  territorial  jurisdiction,  he  may  be  considered 
as  so  far  layinsr  down  the  prince  and  assuming  the 
character  of  a  private  individual ;  but  he  cannot 
be  presumed  to  do  this  with  respect  to  any  portion 
of  that  armed  force  which  upholds  his  crown  and 
the  nation  which  he  is  intrusted  to  govern."  The 
Charkieh  came  to  this  country,  not  as  a  vessel 
of  a  foreign  state,  but  as  an  ordinary  merchant 
▼essel  carrying  a  cargo:  and  as  such  also  she 
has  been  advertised  to  return,  being  in  the 
advertisement  classed  A  1,  and  treated  as  one 
of  a  regular  line  of  vessels  trading  to  Malta  and 
Alexandria.  [Cockbdrn,  C.J. — The  principle  is 
that  an  armed  ship  duly  commissioned  is  within 
the  rule  as  to  exemption  from  the  territorial  juris- 
diction. I  do  not  think  that  the  rule  includes  any 
other  ships.]  That  the  rule  is  not  understood  to 
extend  to  a  vessel  employed,  as  the  Oharkieh  has 
been  between  Alexandria  and  Oonstantinople  as  a 
mail  packet,  is  shown  by  the  express  inRertion  of 
a  provision  to  that  effect  in  treaties,  where  such  an 
object  is  desired  to  be  attained.  Thus,  in  Art.  9  of 
the  Treaty  between  Great  Britain  and  Belgium, 
relative  to  the  conveyance  of  letters  between  the 
two  kingdoms,  made  in  1834  (7  Hertslet's  Com- 
mercial Treaties,  p.  82),  we  find  a  provision  that, 
**  The  packets  of  Her  Britannic  Majesty,  being 
€h>vemment  vessels,  shall  be  exempt  from  all 
duties  and  port  charges  in  the  ports  of  Belgium. 
They  shall  be  considered  and  treated  as  vessels  of 
war,  and  entitled  to  all  the  consideration  and 
privileges  which  the  interest  and  general  impor- 
tance of  their  functions  demand."  So  in  the 
convention  regulating  the  communication  by  post 
with  the  same  country  made  in  1844  there  is  a  pro- 
vision in  Art.  7  that  **  these  vessels  should  be  con- 
sidered and  treated,  in  the  two  ports  above  men- 
tioned, and  in  all  other  ports  of  the  two  countries 
at  which  they  may  accidentally  touch,  as  vessels 
of  war,  and  be  there  entitled  to  all  the  honours 
and  privileges  which  the  interest  and  importance 
of  their  service  demand."  These  express  pro- 
visions furnish  evidence  that  in  their  absence  the 
exemption  granted  to  vessels  of  war  would  not 
extend  to  mail  packets.  There  is  also  a  clause  in 
Art.  9  of  the  convention  last  referred  to,  prohi- 
biting itie  packets  *'  from  carrying  goods,  or  mer- 
chandise, or  freight."  If  they  did  so,  it  may  be 
presumed  that  they  would  lose  the  exemption 
given  by  the  convention.  [Cockbuun,  C.J. — It  is 
a  question  which  goes  to  the  root  of  the  matter, 
whether  the  Court  of  Admiralty  would  not  have 
jurisdiction  to  decide  that  very  point.]  The 
proper  ooorse  would  then  be  for  tne  owners  of 


'  the  Gha/rhieh  to  appear  under  protest  to  the 
jurisdiction,  and  the  Court  of  Admiralty  would 
then  decide  the  question:  {The  Santienma 
Trinidad,  7  Wheat.  Rep.  284,  was  referred  to.) 
[CocKBUKN,  C.J.— ^In  the  present  case  one  ship 
runs  down  another.  This  would  be  a  case,  there- 
fore, clearly  within  the  jurisdiction  of  the  Admi- 
ralty Court.  If  the  ship  in  fault  is  one  not 
amenable  to  the  jurisdiction  of  that  court,  that 
could  be  set  up  by  plea ;  and  it  has  never  been 
held  that  the  Court  of  Admiralty  has  not  jurisdic> 
tion  to  decide  upon  that  plea.]  The  court  here 
called  on 

Butt,  Q.C,  Gohen,  and  Oibeon,  in  support  of  the 
rule. — Wherever,  in  a  case  in  which  a  court  would 
have  jurisdiction  under  ordinary  circumstances,  a 
fact  appears  which  deprives  that  court  of  jurisdic- 
tion, a  prohibition  will  go.  The  cases  on  the  sub- 
ject are  all  collected  in  the  opinion  of  the  judges 
S'ven  by  Willes,  J.  to  the  House  of  Lords,  in  The 
ayor,  ^c,  of  London  v.  Cox  (L.  Rep.  2  H.  of  L. 
Cas.  225,  et  seq.) :  **  The  law  upon  the  question  of 
discretion,"  said  his  Lordship,  ''is  thus  stated  in  the 
judgment  of  the  Queen  s  Bench,  in  Bunder  v.  Vdey 
(12  A.  &  El.  263) :  *If  called  upon,  we  are  bonnd 
to  iesue  our  writ  of  prohibition  as  soon  as  we  are 
duly  informed  that  any  court  of  inferior  jurisdic- 
tion has  committed  such  a  fault  as  to  found  our 
authority  to  prohibit,  though  there  may  be  a  possi- 
bility of  correcting  it  by  appeal  .  .  .  The  question 
then  remains,  what  are  the  defects  that  authorise 
and  require  us  to  issue  the  writ  of  prohibition  P 
The  answer,  is,  that  they  are  in  every  case  of  such 
a  nature  as  to  show  a  want  of  jurisdiction  to  decide 
the  case  before  them :  (Qardner  v.  Booth,  2  Salk. 
548.)  In  whatever  stage  that  fact  is  made  mani- 
fest to  us,  either  by  the  Crown  or  one  of  its 
subjects,  we  are  bound  to  interpose.'  The  writ, 
however,  although  it  may  be  of  right,  in  the  sense 
that  upon  an  application  being  made  in  proper 
time,  upon  sufficient  materials,  by  a  party  who  has 
not  by  misconduct  or  laches  lost  his  right,  its 
grant  or  refusal  is  not  in  the  mere  discretion  of 
the  court,  is  not  a  writ  of  course,  like  a  writ  of 
summons  in  an  ordinary  action,  but  is  the  subject 
of  a  special  application  to  the  court  upon  affidavit, 
which  application,  and  the  proceedings  thereupon, 
are  now  regulated  by  the  Act  of,  Will.  4,  o.  21. 
Before  that  Act  the  proceedings  were  commenced 
by  mere  suggestion,  which,  with  exceptions  that 
do  not  include  the  present  case,  need  not 
have  been  verified  by  affidavit.  The  proceeding 
was  qui  tarn,  and  it  supposed  a  contempt 
in  disobeying  an  imaginary  precedent  writ  of  pro- 
hibition. To  that  course  of  proceeding  only  were 
the  decisions  relied  upon,  to  the  effect  that  the 
court  will  not  interfere  opon  '  mere  suggestions* 
before  plea,  applicable.  They  may  amount  to  this, 
that  before  plea  the  court  in  its  discretion,  would 
not  interfere  upon  a  bare  suggestion  without  an 
affidavit ;  and  they  have  become  inapplicable  since 
the  statute  which  substitutes  a  motion  upon  affida- 
vits in  all  cases  for  a  suggestion.  .  .  .  The  joris^ 
diction,  therefore,  does  not,  it  seems,  depend  (for  in 
the  case  of  the  Crown  or  a  stranger  it  cannot 
depend)  upon  the  course  of  the  pleading."  Further 
on  the  learned  judge  says,  "The  rule  is  that  where 
want  of  jurisdiction  is  apparent  upon  the  proceed- 
ings, prohibition  goes  at  any  time  after  service  of 
the  process,  and  even  before  articles  'because  it  is 
much  better  for  the  party  to  apply  for  prohibitioa 
in  the  first  stage  than  after  expense  is  incurred : 
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{FrancU  v.  Steward,  6  Q.  B.  994)."  [Oockbubk, 
C.J. — Sappose  the  plaintilE  says  that  the  defoDce 
set  np  is  in  fact  only  a  pretence,  that  the  Gharhieh 
is  not  the  property  of  the  Khedive,  is  not  this  a 

Soestion  for  the  Admiralty  Court  to  determine  ?] 
Sat  then  the  question  of  law  will  arise  as   to 
its  jurisdiction    over    a    vessel   belonging  to  a 
foreign  sovereign.    [Blackbubm,  J. — ^Is  there  any 
case  of  a  prohibition  being  granted  where  the 
facts   of  the  case   were  triable  in  the  inferior 
Court  P]    In Bilke Y.Brown (2 Ld. Ray. 835), upon 
a  motion  for  a  prohibition,  the  case  was,  the  de- 
fendant libelled  in  the  spiritual  court  tor  tithes  of 
faggots  made  of  loppings  of  trees,  and  the  sugices- 
tion  for  a  prohibition  was  that  these  loppings  were 
cot  from  the  stumps  of  timber — ^trees  above  the 
growth  of  twenty  years ;  and  it  was  alleged  that 
sentence  was  given  in  the   Superior  Court,  and 
therefore  that  the  plaintiff  came  too  late  to  have  a 
prohibition;  but  Holt»  C.J.,  said,  "the  sentence 
wil  not  hinder  the  having  a  prohibition  in  any 
case,  but  in  case  of  prohibitions  grounded  upon 
23  Hen.  8,  c.  9,  for  citing  out  of  the  diocese," 
but  the  prohibition  was  denied  because  the  plain- 
tiff had  not  pleaded  that  matter  in  the  spiritual 
court,  which  had  jurisdiction  of  tithes,  and  if  any 
special  matter  deprived  them  of  their  jurisdiction, 
it  must  be  pleaded  there.    The  application  here 
was  after  sentence  in  the  spiritual  court,  and  upon 
suggestion  only.    In  De  Maber  v.  The  Queen  of 
Portugal  (17  Q.B.  171),  it  was  held  that  property 
in  England  belonging  to  a  foreign  sovereign  prince 
in  his  public  capacity,  cannot  1^  seized  under  pro- 
cess in  a  suit  against  him  in  this  country  on  a  cause 
of  action  arising  here ;  and  therefore,  where  a  suit 
had  been  bronght  in  the  Mayor's  Court  against 
the  Queen  of  Spain,  upon  bonds  of  the  Spanish 
Grovemment,  bearing  interest  payable  in  London, 
and  moneys  belonging  to  her  as  the  sovereign  of 
that  country  had    been  attached  in  the  hands 
of    garnishees   in   London,   to   compel  her   ap- 
pearance, the  Court  of  Queen's  Bench  granted 
a  prohibition,  although  the  action  was  not  in  form 
brought  against  the  Queen  as  Sovereign,  it  appear- 
ing sufficiently  by  the  pleadings  that  she  was 
charged  with  liability  in  that  character.    It  was 
also  held  in  this  case  that  the  motion  might  be 
made  by  the  Sovereign  Prince  who  is  defendant 
in  the  Mayor's  Court,  thoagh  such  defendant  bad 
not  appeared  and  the  garnishee  had  not  pleaded. 
[CocKBUEN,  C.J. — It  was  manifest  on  the  face  of 
the  proceedings  in  that    case  that    the  person 
against  whom  the  suit  was  instituted,  was  one  who 
could  not  be  proceeded  against  in  our  courts.]     In 
the  case  of  The  Frins  Frederik  (2  Dods.  451),  a 
ship  of  war  belonging  to  the  King  of  the  Nether- 
lands, having  suffered    damage    off  the    Scilly 
Islands'  was  brought  into   Mount's  Bay  by  the 
assistance  of  the  master  and  crew  of  a   British 
brig,  and  a  cause  of  salvage  was  instituted  against 
the  foreign  vessel,  the  captain  appearing  under 
protest  to  the  jurisdiction  of  the  court :  after  argu- 
ment the  case  was  directed  to  stand  over  until 
a  memorial  on  behalf  of  the  salvors  should  be 
presented  to  the  ambassador  of  the  Netherlandp, 
who,  after  communicating  with  his  own  Govern- 
ment, requested  that  the  amount  of  the  recom- 
penoe  due  to  them  might  be  submitted  to  the 
award  of  the  judge  ot  the   Court  of  Admiralty, 
as  an  arbitrator;  and  in  that  capacity  the  learned 
judge  made  his  award.    In  the  case  of  the  Lord 
Eohari  (2  Dods.  100),  the  case  of  a  post-office 


packet,  the  vessel  was  owned  by  a  private  in- 
dividual, though  employed  by  the  post-offioe; 
and  the  gleamed  judge  having  adverted  to 
the  objection,  "  certainly  not  immaterial,  that  the 
vessel  was  employed  as  a  packet  in  the  service  of 
the  General  post-office,"  the  deputy  registrar 
stated  that  notice  had  been  given  to  the  post-offioe 
authorities  in  other  cases  of  the  same  kind,  and 
that  their  reply  was  that  no  objection  existed  on 
the  part  of  the  Post-office  to  the  exercise  of  the 
jurisdiction  of  the  court;  whereupon  Sir  Wm. 
Scott  proceeded :  "  That,  I  think,  disposes  alto- 
gethnr  of  the  objection,  and  leaves  me  at  liberty  to 
decide  upon  this  question  precisely  in  the  same 
way  as  I  should  in  the  case  of  any  other  ship.  I 
could  not  be  alarmed  at  the  danger  which  I 
apprehended  might  have  arisen  to  the  public  ser- 
vice from  the  detention  of  vessels  of  this  kind,  but 
the  information  which  I  have  now  received  relieyes 
me  from  the  difficulty  which  I  should  otherwise 
have  felt."  That  it  is  not  necessary  to  enter  an 
appearance  before  taking  objection  to  the  jurisdic* 
tion  was  distinctly  laid  down  in  De  Haher  ▼.  The 
Queen  of  Portu^gal  {ubi  sup,) :  **  We  have  now  to 
consider,"  said  Lord  Campbell,  C.J.,  delivering 
the  judgment  of  this  court,  *'  whether  we  can 
grant  the  prohibition  on  the  application  of  the 
Queen  of  Portugal  before  she  appears  in  the  Lord 
Mayor's  Court.  The  plaintiff's  counsel  argue  that 
before  she  can  be  heard  she  must  appear  and  pot 
in  bail  in  the  alternative  to  pay  or  to  render.  It 
would  be  very  much  to  be  lamented  if,  before 
doing  justice  to  her,  we  were  obliged  to  impose  a 
condition  upon  her  which  would  be  a  further 
indignity,  and  a  further  violation  of  the  law  of 
nations.  If  the  rule  were  that  the  application 
for  a  prohibition  can  only  be  by  the  defend- 
ant after  appearance,  we  should  have  had  little 
scruple  in  making  this  an  exception  to  the 
rule.  But  we  find  it  laid  down  in  the  books  of 
the  highest  authority  that  where  the  court 
to  which  the  prohibition  is  to  go  has  no  j  aria- 
diction,  a  prohibition  may  be  granted  upon  the 
request  of  a  stranger  as  well  as  of  the  defendant 
himself:  (2  Inst.  (507;  Com.  Dig.,  *' Prohibition, 
(E.)").  The  reason  is  that  where  an  inferior 
court  exceeds  its  jurisdiction,  it  is  chargeable  with 
a  contempt  of  the  Crown,  as  well  as  a  grievance  to 
the  party :  (Ede  v.  JackBon,  Fort  345).  Therefore 
this  court,  vested  with  the  power  of  preventing 
all  inferior  courts  from  exceeding  their  jurisdio- 
lion,  to  the  prejudice  of  the  Queen  or  her  subjecte, 
is  bound  to  interfere  when  duly  informed  of  such 
an  excess  of  jurisdiction."  Blackburn,  J. — ^There 
is  a  great  difference  between  a  suit  against  a  ship 
and  a  suit  against  a  foreign  sovereign  himself.  In 
the  latter  case  the  sovereign  must  have  come  in 
and  given  bail  to  prevent  arrest  of  the  person — 
which  would  be  an  insult  to  him;  but  it  is  no 
insult  or  personal  indignity  to  seize  property. 
The  sovereign  is  only  required  to  give  bial 
and  to  appear.  There  is  no  personal  indignity. 
He  may  possibly  enjoy  the  privilege  of  doing 
damage  by  his  ships  to  other  ships  without  pay- 
ing for  it ;  but  he  must  show  tbat  such  a  privilege 
exists.]  There  is  no  practical  distinction  in  this 
respect  between  proceedings  in  remiand|prooeed- 
ings  against  the  person.  Wheaton  (Ed.  Dana, 
sect.  228,  note)  speaiking  of  the  property  of  foreign 
ambassadors :  **  The  same  objection  exists  to 
allowing  process  in  rem  against  such  pro* 
perty,  as  to   requiring   his  appearing  in  ooort 
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as  a  party  or  witness.    If  his  property  is  pro- 
ceeded against  he  most  become  a  litif^nt   to 
defend  or  regain  it,  and  be  sabjected  to  rules 
controlling  hu  time  and  movements,  even  if  he 
secures  exemption  from   other  obligations  and 
liabilities  of  common  suitors.    The  decision  of  this 
question  ought  not  to  depend,  as  most  writers 
seem  to  make  it,  on  the  character  of  the  property 
seized  as  official  or  unofficial ;  for  the  seizure  is 
but  a  step  in  the  litigation.    The  owner  is  to  have 
notice  to  appear  and  litigate,  and  must  either  lose 
his  property  or  become  a  party  to  the  litigation. 
The  balance  of  convenience  is  in  favour  of  the 
exemption  from  seizure  of  all  the  property  of  an 
officer  whom  it  is  right  to  exempt  from  beina;  com- 
pelled to  appear  as  a  defendant  in  a  strictly  per- 
sonal suit."    These  remarks  apply  equally  to  the 
property  of  sovereigns.     [Oockbubn,  O.J. — ^Am- 
bassadors derive  their  rights  from  being  the  repre- 
sentatives of  foreign  sovereigns,  and  the  same  rule 
must  therefore  apply  to  their  sovereigns.]     In 
VaUhasen  v.  Ormsby  (3  T.  Bep.  315)  a  prohibition 
was  granted  to  prevent  the  Court  of  Admiralty 
f  roih  proceeding  in  a  suit,  on  a  suggestion  merely 
that  the  collision  happened  in  the  river  Thames 
within  the  body  of  the  County  of  Kent.    The 
Court  of  Admiralty  might  in  that  case  have  tried 
ihe  fact  whether  the  collision  had  or  had  nob  taken 
place  within  the  County  of  Kent ;  still  this  court 
granted  a  prohibition.     So  in  Olay  v.  Snelgrove 
(1  Ld.  Bay.  576),  in  a  suit  of  wages  instituted  in 
the  Admiralty  Court,  a  prohibition  was  granted  on 
a  suggestion  that  the  contract  had  been  made  upon 
land,  though  the  Court  of  Admiralty  could  have 
tried  the  truth  of  a  plea  setting  up  that  defence. 
[Blackbubn,  J. — In  that  case  there  was  fyrimd 
facie  no  jurisdiction.    In  the  present  case  you 
claim  an  exemption  by  special  privilege.     Surely 
the  Court  of  Admiralty  is  the  proper  court  to 
dismiss  the  suit  on  the  existence  of  the  facts  con- 
stituting the  privilege  being  proved  before  it.] 
On  the  face  of  the  present  proceedings  the  Court 
of  Admiralty  has  undoubted  jurisdiction  and  is 
bound  to  exercise  it  unless  we  can  satisfy  this 
court  that  it  ought,  on  a  suggestion  of  the  facts  of 
the  case,  to  prohibit.    In  the  cases  against  the 
Mayor's  Court  it  was  always  alleged  on  the  proceed- 
ings that  that  court  had  jurisdiction.  The  rule  as  to 
Buggestions,  as  laid  down  in  Cox  v.  The  Mayor  of 
London  {ubi  8i*p.),  seems  to  be  that  if  the  defect  of 
jurisdiction  is  not  patent  in  the  proceedings  below, 
and  the  defendant  suffered  j  adgment,  no  prohibition 
will  go ;  but  if  the  defect  is  patent  then  prohibi- 
tion goes  after  judgment;  but  upon  suggestion 
made  prohibition  will  go  before  judgment.    It 
is   optional  to  plead  in  the   inferior  court,  or 
before  doing  so,  to  apply  for  a  prohibition.  [Black- 
burn, J. — ^In  aU  the  cases  cited  the  courts  have 
decided  that  the  foreign  sovereign  is  not  liable — 
not  that  they  have  no  jurisdiction.]    If  a  foreign 
sovereign  is  not  amenable  to  the  jurisdiction  of 
any  court  in  England,  surely  a  prohibition  should 
be  granted  to  prevent  proceedings  against  him. 
In  Howe  v.  Napier  (4  Barr.  1944)  a  prohibition 
was  granted  to  prevent  the  Court  of  Admiralty 
proceeding  in  a  suit  for  wages,  on  a  suggestion 
that  the  contract  was  under  seal,  though  the 
matter  alleged  in  the  suggestion  might  as  well 
have  been  tried  in  that  court.    In  Argyle  v.  Hunt 
(1  Str.  187),  where  a  prohibition  to  the  spiritual 
court  was  refused  after  sentence,  though  the  word 
*'  whore"  appeared  to  have  been  spoken  in  London, 


on  the  ground  that  it  should  have  been  pleaded  in 
the  court  below,the  decision  proceeded  on  the  custom 
of  the  city  of  London,  where  an  action  lies  for  the 
word  "whore."  In  Buggin  v.  Bennett  (4  Burr  2035) 
a  suit  in  the  Court  of  Admiralty  for  seamen's 
wages,  application  for  a  prohibition  on  the  ground 
that  the  contract  was  by  deed  made  on  land, 
was  not  made  till  after  sentence,  and  it  appearing 
only  on  the  proceeding^  in  the  Admiralty  Court 
that  "  it  was  covenanted  and  agreed,  &c.,"  but  was 
not  expressly  alleged  to  be  by  deed,  and  the  appli- 
cation was  refused  on  that  ground ;  Lord  Mans- 
field, C.J ,  saying :  "  If  it  appears  upon  the  face  of 
the  proceedings  that  the  court  below  have  no 
jurisaiction,  a  prohibition  may  be  issued  at  any 
time,  either  before  or  after  sentence ;  because  all 
is  a  nullity ;  it  is  a  coram  non  judice.    But  where 
it  does  not  appear  upon  the  face  of  the  proceedings, 
if  the  defendant  below  will  lie  by  and  suffer  that 
court  to  go  on  under  an  apparent  iurisdiction  (as 
upon  a  contract  made  at  sea)  it  would  be  unreason- 
able that  this  party,  who,  when  defendant  below 
has  thus  lain  by  and  concealed  from  the  court 
before  a  collateral  matter,  should  come  hither  after 
sentence  against  him  and  suggest  that  collateral 
matter  as  a  cause  of  prohibition,  and  obtain  a 
prohibition  upon  it,  after  all  this  acquiescence 
in  the  jurisdiction   of   the  court  below    .    .     . 
Where  the   want  of  jurisdiction  appears  upon 
the   face    of    the    proceedings,   an   affidavit    is 
not    necessary,  though    every   suggestion,    that 
does  not  appear  upon  the  face  of  the  proceedings 
but  is  collateral  and  out  of  the  proeeeaings,  ought 
to  be  verified  by  affidavit."    [Blackburn,  J. — Is 
there  any  authority  for  the  proposition  that  a 
person  setting  up  a  persobal  privilege,  as  in  the 
present  case  is  entitled  to  a  prohibition  P  ]     Wade- 
worth  V.  The  Queen  of  Spain  (17  Q.  B.  171)  was 
referred    to.      In    Sewelt    v.    Jonea    (1    L.    M. 
&  P.  525),  it  was  held  that  the  defendant  upon 
showing  that  the  title   to  land    was   bond  fide 
in  dispute  in  an   action   in  the   County  Court 
was  entitled  to  a  prohibition,  and  that  he  was  not 
bound  to  wait  till  the  County  Court  had  proceeded 
to  hear  the  case.    In  delivering  judgment  Wight- 
man,  J.,  observed,  "  It  is  said  tbat  this  application 
is  made  too  early,  and  that  the  defendant  should 
have  waited  until  the  plaint  came  on  for  hearing  in 
the  Oounty  Court,  and  then  have  made  the  objec- 
tion to  the  jurisdiction,  which  the  County  Court 
Judge  would  probably  have  entertained,  and  re- 
frained from  trying  the  case.    If,  however,  the 
judge  had  decided  otherwise,  the  application,  on 
the  same  grounds  as  the  present,  must  have  been 
made ;  and  yet  the  defendant  might  not  have  been 
able  to  make  it  on  account  of  the  Long  Vacation. 
I  therefore  think  he  may  come  to  the  court  for  a 
prohibition,  upon  showing  that  the  title  is  bond 
fide    in    question."      Be    Ackroyd    (1    Ex.    479) 
was  also  referred  to.    [Blackburn,  J.— I  don't 
think  it  is  put  against  you  that  it  is  necessary 
that  you  should  have  pleaded  before  coming  for  a 
prohibition ;  but  that  you  should  put  the  exemp- 
tion which  you  claim  as  a  matter  of  defence. 
Oockbubn,  C.J. — I  thought  it  was  put  that,  if 
pleaded,  it  was  an  answer  to  the  suit — not  that  it 
was  a  mere  plea  to  the  jurisdiction.    Blackburn, 
J. — Just  as  if  any  other  point  of  law  were  raised 
as  a  defence  which  the  Court  of  Admiralty  could 
decide.]    It  is  a  question  for  this  court  to  decide 
whether  a  case  falls  within  or  witboub  the  juris- 
I  diction  of   the    CourD  of  Admiralty    to   decide. 
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[CocKBUfiH,  0.  J.— Sappose  that  the  Court  of  Ad- 
miralty Bhould  find  as  a  fact  that  this  Tesse) 
does  not  belong  to  the  Khedive,  woald  not 
that  be  an  answer  to  your  objection P]  Yes; 
but  not  if  the  Court  of  Admiralty  should 
find  as  a  fact  what  is  not  the  fact,  in  order 
to  give  itself  jurisdietion.  It  is  stated  on  affidavit 
that  the  Oharkieh  is  the  property  of  a  foreign 
sovereign,  and  it  is  part  of  the  general  law  of  the 
land  that  no  Ensrlish  court  has  jurisdiction  in  such 
a  case.  [Bi.a.ckbit&n,  J.— Is  it  not  rather  a  question 
of  maritime  and  international  law  on  which  the 
Court  of  Admiralty  is  peculiarly  qualified  to  pro- 
nounce P  ] — It  is  submitted  that  tne  exemption  of 
the  property  of  foreign  sovereigns  is  part  of  the 
general  law  of  the  land,  and  not  a  question  of 
maritime  law  peculiarly.  [Cockburn,  C.  J.— I 
doubt  whether  this  court  can  interfere  unless  it 
sees  clearly  that  there  is  an  excess  of  jurisdiction 
on  the  part  of  the  inferior  Court.  All  the  facts 
relied  on  to  establish  the  exemption  of  this  vessel 
can  be  determined  in  the  Court  of  Admiralty. 
If  a  foreign  ship  which  is  not  a  ship  of  State 
in  the  strict  sense  is  seized,  I  entertain  great 
doubt  whether  the  Court  of  Admiralty  would 
not  have  jurisdiction*  Here  the  ship  is  found 
in  the  hands  of  private  individuals,  and  is 
applied  not  to  purposes  of  state  but  of  com- 
merce. Whether,  under  such  circumstances,  the 
case  comes  within  the  ordinary  principles  ap- 
plicable to  ships  of  State  of  foreign  sovereigns  is 
a  question  which  the  Court  of  Admiralty  may  well 
entertain.  Blackburn,  J. — It  seems  to  me  that 
such  a  question  is  one  which  the  Court  of  Admi- 
ralty is  the  tribunal  best  fitted  to  decide,  subject, 
of  course,  to  appeal  to  the  Privy  Council.]  Where 
there  is  no  ris^ht  of  action  in  the  Court  of  Admi- 
ralty against  the  owner  of  a  vessel,  it  has  been 
decided  that  the  court  has  no  jurisdiction  to  pro- 
ceed against  the  vessel  itself. 

MUwa/rd,  Q.C.,  in  reply,  referred  to  sect.  4  of 
3  &  4  Vict.  c.  64,  which  enacts  'Hhat  the  said 
Court  of  Admiralty  shall  have  jurisdiction  to  decide 
all  questions  as  to  the  title  to  or  ownership  of  any 
ship  or  vessel,  or  the  proceeds  thereof  remaining  in 
the  registry,  arising  in  any  cause  of  possession, 
salvage,  damage,  wages,  or  bottomry,  which  shall 
be  instituted  in  the  said  court  after  the  passing  of 
this  Act."  The  substantial  point  which  the  Court 
of  Admiralty  will  have  to  decide  is  whether  the 
Khedive  of  Egypt  does  occupy  such  a  position  as 
entitles  his  ships  to  the  same  privileges  as  those  of 
foreiffn  sovereigns.  There  mi^ht  be  some  ground 
for  the  application  for  a  prohibition  if  the  Court  of 
Admiralty  were  proceeding  in  a  suit  after  it  had 
been  shown  tluit  the  vessel  did  belong  to  a 
foreign  sovereign,  but  whether  it  does  so  belong  or 
not  is  a  question  for  the  Court  of  Admiralty  to 
decide.  [Quaik,  J. — But  may  not  the  same  thing 
be  said  in  every  case  where  the  question  of  fact  is 
disputed  on  which  the  jurisdictioii  arises  P  Cock- 
KURN,  C.J. — I  think  the  law  on  the  subject  cannot 
be  better  expressed  than  it  is  by  the  Court  of 
Exchequer  in  Btmhury  v.  FtiUer  (9  Ex.  140); 
^  Now  it  is  a  general  rode  that  no  court  of  limited 
jurisdiction  can  give  itself  jurisdiction  by  a  wrong 
decision  on  a  point  collateral  to  the  merits  of 
the  case  upon  which  the  limit  to  its  jurisdic- 
tion depends;  and  however  its  decision  may 
be  final  on  all  particulars,  making  up  together 
that  subject  matter  which,  if  true,  is  witmn  its 
jorisdiotion,   and   however   necessary  in   many 


cases  it  may  be  for  it  to  make  a  preliminary 
inquiry,  whether  some  collateral  matter  be  or  be 
not  within  the  limits,  yet  upon  this  preliminary 
question  its  decision  must  always  be  open  to  in- 
quiry in  the  Superior  Court.  Then  to  take  the 
simplest  case:  suppose  a  judaic  with  jurisdictioa 
limited  to  a  particular  hundred,  and  a  matter  is 
brought  before  him  as  having  arisen  within  it,  but 
the  party  charged  contends  that  it  arose  in 
another  hundred,  this  is  clearly  a  collateral  matter 
independent  of  the  merits ;  on  its  being  presented 
the  judge  must  noii  immediately  forbear  to  pro- 
ceed, but  must  inquire  into  its  truth  or  falsehood, 
and  for  the  time  decide  it,  and  either  proceed  or 
not  with  the  principal  subject-matter,  aooordinfi^ as 
he  finds  on  that  point ;  but  this  decision  must  be 
open  to  question,  and  if  he  has  improperly  either 
forborne  or  proceeded  on  the  main  matter  in  con- 
sequence of  an  error,  on  this  the  Court  of  Queen's 
Bench  will  issue  its  mandamus  or  prohibition  to 
correct  his  mistake."  This  seems  to  me  to  be 
applicable  to  the  present  case.  The  matter  here 
is  a  collateral  one,  and  if  the  Court  of  Admiralty 
decides  it  in  favour  of  the  ship  there  is  an  end  of 
the  ease ;  but  if  the  Court  of  Admiralty  decides 
it  wrongly  in  order  to  give  itselfjurisdiction,  we 
can  still  grant  a  prohibition.]  The  Ticonderoga, 
Swa.  Bep.  215,  was  referred  to. 

Cockburn,  C.J. — ^I  think  we  need  not  trouble  you 
further,  Mr,  Milward.  We  are  of  opinion  that  this 
rule  for  a  prohibition  should  be  discharged,  and  I 
conceive  it  would  be  mainly,  from  the  view  I  take 
of  it,  upon  the  ground  that,  assuming  the  facts  of 
the  case  to  be  entirely  as  stated  on  the  part  of  the 
applicant  for  the  prohibition,  a  question  of  law  is 
raised  which  is  a  matter  of  international  law — I  do 
not  say  it  is  not  also  a  matter  of  law  of  this  country ; 
because  the  law  of  this  country  adopts  the  leading 
rules  of  international  law  as  part  of  our  own. 
One  of  those  undoubtedly  is  that  you  cannot 
sue  a  foreij^n  sovereign  and  make  him  appear 
and  answer  in  the  municipal  courts  of  this  countiy ; 
and,  if  that  were  the  case  here,  it  would,  in  my 
opinion,  raise  a  question  whether  the  vessel  in  the 
present  case  was  a  vessel  of  the  State.  But  this  ia 
not  a  proceeding  against  a  foreign  sovereign.  The 
ship  here  is  found  apparentlv  prosecuting  a  mer- 
cantile voyage ;  she  is  loaded  with  a  cargo,  and  a 
collision  takes  place,  which  the  peorties  suffering 
attribute  to  this  ship,  and  she  is  seized  under  ibe 
ordinary  process  of  the  Court  of  Admiralty.  It  is 
alleged  that  sh^  belongs  to  the  Khedive  of 
Egypt.  But  if  she  belongs  to  the  Khedive — 
which,  for  the  purpose  of  the  argument,  we  assume 
to  be  the  case — she  is  found  in  the  hands  of 
other  persons  and  under  circumstanoes  which 
certainly  lead  to  the  inference,  in  my  opinion, 
that  she  is  not  a  vessel  of  war,  nor  a  yeesel 
at  the  time  of  the  collision,  in  the  employment  of 
the  State  or  the  Khedive  as  a  sovereign  prince. 
Then  there  is  the  question  of  law — ^namely,  whether 
or  not  a  vessel  belonging  to  a  foreign  potentate, 
but  not  used  as  a  vessel  of  state,  or  a  vessel  of 
war,  or  for  state  purposes,  is  entitled  to  the 
immunity  which  ships  of  war  and  ships  used  for 
the  purposes  of  government  are  entitled  to.  That 
is  a  question  which  it  is  peculiarly  within  the 
province  of  the  Court  of  Admiralty  to  decide. 
Why  are  we  to  decide  that  the  Court  of  Admiralty 
is  not  to  deal  with  it  P  If  that  court  does  deal 
with  it,  there  is  an  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Oounoil— «  court  of  appeal  of 
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the  highest  anthority.  Bat,  beyond  that,  I  shoald 
be  very  much  disinolined  to  grant  a  wrib  of  prohi- 
bition in  a  oase  where  the  facts  are  in  doubt — in  a 
case  which  the  court  whose  jurisdiction  is  sought 
to  be  impeached  is  just  as  Competent  to  determine 
as  we  are.  If  the  court  chooses  to  find  contrary 
to  the  evidence  in  order  to  give  itself  jarisdickion, 
this  court  would  not  be  bound  by  its  authority, 
or  if  it  was  a  manifestly  erroneous  decision, 
although  not  made  for  the  purpose  of  giving 
jurisdiction  to  the  court  whose  jurisdiotipn  was 
challeoged  ;  still  I  say  this  court  would  be  entitled 
to  look  into  the  circumstances,  and  I  do  not  say 
that  a  prohibition  would  not  be  granted.  In  this 
case,  which  is  within  the  jurisdiction  of  the  Court 
of  Admiralty,  and  which  that  court  is  perfectly 
competent  to  decide,  I  do  not  see  any  reason  for 
granting  a  prohibition. 

Blackburn,  J. — I  am  also  of  opinion  that  this 
rule  should  be  discharged.  The  case  in  which  a 
prohibition  is  granted  by  this  court  is  where  the 
other  court  is  inferior  to  it,  and  is  exceeding  its 
jurisdiction — when  it  is  taking  on  itself  to  inter- 
fere and  to  decide  on  some  matter  which  it  has  not 
i'urisdiction  to  decide.  Now,  taking  every  fact 
wrought  before  us  on  the  part  of  the  persons  apply- 
ing for  the  prohibition  to  be  true,  they  would  raise 
the  case  to  this,  that  the  Khedive  of  Egypt,  whom 
I  am  incluied  to  hold  at  present  to  be  a  sovereign 
prince — but  of  course  that  may  be  disputed  here- 
after— is  the  owner  of  this  vessel,  and  sent  her 
here  for  repairs.  A  collision  takes  place  in  the 
Thames  at  the  time  the  vessel  was  his  property, 
and  his  officers  were  on  board  in  possession  of  her. 
Now,  supposing  that  to  be  so,  the  Court  of  Admi- 
ralty, having  jurisdiction  over  ships  within  the 
general  jurisdiction  for  that  purpose  to  administer 
the  maritime  law  and  international  law  against 
foreign  vessels,  if  these  were  the  facts,  the  Court  of 
Admiralty  could  not  proceed,  because  it  is  a  rule  of 
international  law  that  such  a  ship  is  privileged. 
The  Court  of  Admiralty  could  not,  then,  proceed 
in  rem  against  the  ship.  I  think  there  is  a  good 
deal  of  authority  for  saying  that  the  Court  cannot 
proceed  against  a  sovereign  or  a  state;  and  I 
think  there  is  also  a  good  deal  of  authority  for 
saying  that  it  ought  not  to  proceed  against  a 
ship  of  war  or  a  national  vessel,  as  one  may 
call  it.  And  it  is  obviously  desirable  that 
this  should  be  so,  because  otherwise  we  might 
have  wars  brought  about  between  two  countries 
on  account  of  proceeding  in  that  way.  But,  then, 
cJmes  a  question  where  a  vessel  such  as  this,  which 
is  the  property  of  a  foreign  state,  causes  a  collision 
in  this  way,  the  vessel  not  being  a  ship  of 
war,  but  a  vessel  which  happens  to  belong  to 
the  state — whether  this  is  a  matter  which  goes 
to  the  jurisdiction.  The  case  most  fovourable 
to  the  owners  of  the  vessel  is  that  of  the 
Prina  Frederih  (uhi  sup.),  which  came  before 
Lord  Stowell,  and  was  argued  at  great  length; 
and  he  most  cautiously  abstained  from  com- 
mitting himself  to  any  opinion  on  this  point. 
But  the  foreign  Government,  which  was  the  owner 
of  the  ship  seized  by  the  Admiralty  in  that  case, 
very  sensibly  and  properly  agreed  that  they  would 
refer  the  matter  to  Lord  Stowell  to  decide  as  an 
arbitrator.  The  Khedive  has  in  the  present  case, 
as  I  understand,  made  an  offer  to  refer  the  matter 
to  arbitration,  but-  for  some  reason  or  other  the 
offer  went  off,  and  the  matter  now  stands  upon 
the  question  whether  or  not  it  is,  under  the  cir- 


onmstanoes  stated,  a  defence  to  the  claim  against 
the  vessel  that  it  is  the  property  of  the  Khedive. 
On  thac  point  Lord  Stowell,  as  I  before  stated, 
entertained  an  argument  at  great  length,  but 
avoided  expressing  any  opinion;  and  when  the 
arbitrator  had  made  his  award,  he  deliberately 
stated  that  the  persons  who  wanted  to  get  the 
salvage  should  have  at  first  applied  to  the  am- 
bassador, when  they  would  have  got  it  as  a  matter 
of  course,  and  that,  in  that  respect,  the  pro- 
ceeding was  a  very  indecent  one.  Then  he 
proceeds — I  am  quoting  from  memory — that  a 
very  nice  question  arose  as  to  the  interna- 
tional law  in  this  country.  Now  we  are  called 
upon,  in  the  present  case,  to  prohibit  the  Court  of 
Admiralty  from  entertaining  that  which  Lord 
Stowell — perhaps  the  highest  authoritv  on  these 
matters  that  ever  was  —  declared  to  be  a  very 
nice  question  of  international  law.  It  seems  to 
me  that  on  a  nice  question  of  international  law,  it 
woidd  be  rather  presumptions  in  the  Court  of 
Queen's  Bench  to  say  that  we  are  a  better  autho- 
rity than  the  Court  of  Admiralty — a  court  whose 
peculiar  province  it  is  to  administer  matters  of  this 
sort.  However,  it  appeal  s  to  me  that  whether  the 
defence  set  up  in  this  case  is  a  defence  or  not  is  a 
matter  which  the  Court  of  Admiralty  has  juris- 
diction to  determine — that  to  determine  the  facts 
and  to  see  whether  the  international  and  maritime 
law  makes  this  a  matter  of  defence  is  a  matter  for 
that  court,  and  if  it  is  wrong  the  Privy  Council 
can  set  it  right.  The  decision  of  the  latter  court 
being  final,  there  would  be  no  further  appeal ;  bub 
there  mufit  always  be  some  finality  somewhere.  I 
do  not  see  how  it  can  be  said  that  the  Court  of 
Admiralty  is  exceeding  its  jurisdiction  in  enter- 
taining the  matter  as  a  question  of  international 
law ;  and,  taking  this  view,  I  think  that  court  can- 
not be  prohibited  from  determining  it.  It  may 
be  that  the  Court  of  Admiralty  will  decide  that 
this  is  a  clear  defence,  or  that  it  is  no  defence  at 
all ;  I  do  not  myself  express  any  opinion  upon  the 
matter.  The  judge  of  the  Admiralty  Court,  and, 
if  necessary,  the  Privy  Council  will  decide  it  for 
themselves. 

Mellob,  J. — I  am  of  the  same  opinion.  I  do  not 
think  it  necessary  to  add  anything  to  what  has 
been  said  by  my  Lord  and  my  brother  Blackburn, 
except  that  if  the  learned  counsel  who  have  ap- 

Slied  for  a  prohibition  think  we  are  wrong  in  our 
ecision,  they  can  apply  to  some  other  court  and 
see  what  their  fortune  may  be  there. 

QuAiN,  J. — I  give  no  opinion  in  this  case,  not 
having  heard  all  the  arguments  in  it. 

Milwardf  Q.  C,  applied  that  the  rule  should  be 
discharged  with  costs. 

Blackbu&n,  J. — I  think  you  should  have  done 
what  Lord  Stowell  said — ^nrsb  ask  the  sovereign 
or  his  ambassador  in  a  civil  manner  what  ne 
would  do. 

Milward,  Q.C.— I  think  we  shall  be  able  to  show 
that  we  did  all  we  could. 

CocKBURN,  C.J. — ^Wae  there  not  some  suggestion 
that  the  matter  should  be  referred  ? 

Butt,  Q-C.—We  offered  to  refer  the  whole  matter 
to  the  judge  of  the  Admiralty  Court. 

Blackburn,  J. — Did  not  the  judge  of  the  Admi- 
ralty Court  decline  to  enter  it  P 

CocKBXTBH,  C.J. — My  impression  is  that  Mr. 
Milward,  after  taking  time  to  consider,  refused 
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this  offer.  I  do  not  think,  therefore,  that  we  onght 

to  give  coHts. 

IMe  discharged  wUhout  coiU. 
Attorneys  for  the  Khedive,  MoLeod  and  Watney, 
Attorneys  for  the  owners  of  the  Batavier,  Ola/rh' 

«on,  Son,  and  QreenweU. 


COUBT    OF    ADMZBALTT. 

Beported  by  J.  P.  Aspihaxl,  Esq..  BMrister-at-Law. 

Nov,  29  and  30,  Dee.  7  and  9, 1872,  and 
Jan.  28. 1873. 

The  Onwabd. 

Bottomry — Bond  given  as  collateral  security  for 
hille  of  exchange — Duty  to  communicate  with 
owners  of  cargo—Su^iency  of  communication — 
Agency  of  master — His  power  to  hind  cargo  for 
repairs  of  ship. 

Where  a  bottomry  bond  on  ship,  freight,  and  cargo 
has  been  given  by  the  master  of  a  ship  a«  collateral 
security  for  a  bill  qf  exchanae  drow>n  by  him  upon 
th^  bondholders,  on  the  understanding  that  if  the 
bill  is  properly  met  by  funds  being  placed  in  the 
hands  of  the  latter,  the  bottomry  bond  will  not  be 
enforced,  but  the  master  or  shipowners,  having 
placed  no  funds  i/n  the  bondholders*  hands, 
give  notice  that  they  do  not  intend  to  meet  it,  the 
bottomry  bond  is  not  bad  as  against  the  cargo, 
merely  upon  the  ground  that  the  bondholders  have 
conditionally  accepted  the  bill,  and  have  neither 
presented  it  to  the  mastsrfor  payment  nor  protested 

The  master  of  a  ship,  being  only  the  agent  of  the 
cargo  in  special  cases  of  necessity,  is  botmd,  when 
the  eircumstancfs  permit,  to  communicate  with 
the  owner  of  the  cargo  before  he  does  any  act 
which  seriously  affects  the  value  of  the  cargo.  A 
master,  therefore,  putting  ihto  Port  Louis,  MauH" 
tiustfor  repairs  to  his  ship,  and  intending  to  raise 
money  for  those  repairs  upon  bottomry,  not  only 
on  ship  and  freight,  but  also  upon  ca/rgo  of  an 
imperishable  nature  and  belonging  to  one  firm 
residing  in  Or  eat  Britain,  is  bound  to  communi' 
cote  with  them  before  having  recourse  tobottomry ; 
otherwise  the  bond  is  invalid. 

To  justifiy  a  master  in  giving  a  bottomry  bond  on 
cargo  where  communtcation  with  the  owners  is 
necessa/n/t  a  mere  statement  of  injuria  s  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom^ 
panted  by  a  statement  that  a  bottomry  bond  is 
proposed,  is  not  a  sufficient  comvMinica  tion ;  the  law 
does  not  require  the  owners  from  such  premises  to 
draw  the  conclusion  that  the  ship  a/nd  cargo  must 
be  bottomried ;  although  it  may  not  be  required 
that  the  words  "  bottomry  of  cargo  "  should  be 
used  in  the  communication,  the  fact  itself  should 
be  stated,  or  at  least  the  necessity  for  a  bottomry 
bond  should  be  an  obvious  and  irresistible  in- 
ferencefrom  the  circumstances  stated. 

A  communication  detailing  the  disasters  to  the  ship, 
and  the  probable  expense  of  repair,  but  not  ex' 
pressing  the  intention  to  bottomry  the  cargo,  and 
requestvn^  the  owners  of  cargo  to  wait  for  further 
itiiformation,  is  not,  where  any  conwntmication  is 
necessary,  sufficient;  more  especially  where  the 
information  as  to  the  bottomry  has  been  given  to 
the  shipoumers,  but  withheld  from  the  owners  of 
cargo  \  cmd  under  such  drcumstar^ces  the  owners 
of  cargo  are  not  bound  to  conclude  that  the  master 


wiU  resort  to  bottomry,  or  to  reply  to  the  com' 

munication. 

The  Oriental  (3  Moore  P.  C.  0. 29S)foUowed ;  The 

Bonaparte  (8  Moore  f.  0.  O.  459)  distinguished. 

Semhle,  that  a  master,  being,  as  agent  for  the  cargo, 

as  well  as  for  the  ship,  bound  to  do  his  best  for 

the  whole  adventure,  and    therefore  not  being 

entitled  to  bind  the  cargo  for  repairs  of  the  ship 

at  the  sole  expense  of  and  withotU   reasonable 

possibility  of  benefit  to  the  cargo,  cannot  bottomry 

the  cargo  for  repairs  to  the  ship  when  tiie  outlay 

for  the  repairs  falling  on  the  cargo  would  be  so 

great  that  a  reasonable  and  prudent  owner,  if 

present,  would  not  ha/ve  allowed  his  cargo  to  be 

bottomried,  but  wouldrather  have  paid  the  freight, 

and  transshipped  the  cargo. 

This  was  a  oanse  of  hottomry  instituted  on  behalf 

of  Messrs.  Baring  Brothers  and  Co.,  of  London 

and    Liverpool,    merchants     and     bankers,   the 

legal  holders  of  of  a  bottomry  bond  on  the  United 

States    ship     Onujard,    her  cargo,   and  freight, 

against  that  vessel  and    the    cargo  lately  laden 

therein,  together    with  the  freight  due  for  the 

transportation  thereof,  and  against  Messrs.  Thomas 

Donlop  Findlay  and  James  Fmdlay,  trading  nnder 

the  style  of  J.  D.  Findlay  and  Co.,  of  Glasgow, 

the  owners  of  the  cargo  intervening. 

The  plaintiffs'  petition  was  as  follows : — 

1.  The  Ontoardy  a  ebip  of  983  tons  register  or  there- 
abouts belonging  to  the  United  States  of  Amerioa,  whilst 
on  a  voyage  from  Monlmein  to  Qneenstoini  or  Falmouth 
for  orders,  and  from  thenoe  to  a  port  of  discharge  in  the 
United  King^dom  or  on  the  Ck)ntment  between  Bordeaux 
and  Hamburg,  both  porta  inolusive,  laden  with  a  car^ 
of  teak  timber,  was  oompelled  to  put  into  port  Louie,  in 
the  ialand  of  Mauritius,  in  order  to  repair  and  refit. 

2.  The  master  of  the  Onward  being  without  funds  and 
credit  at  Port  Louis,  and  being  unable  to  pay  the  ex- 
penses of  the  said  repairs,  and  the  neoeesur  disburse- 
ments of  the  said  ahip  at  Port  Louis,  so  as  to  enable  the  said 
ship  to  resume  and  prosecute  her  voyage,  was  compelled 
to  roBort  to  a  loan  ot  24,369  dollars  and  69  centimes  of  a 
dollar  on  bottomry  of  the  said  ship,  her  cargo,  and  freight 
for  the  purpose  of  enabling  him  to  pay  the  said  expenses 
and  disbursements,  which  said  sum  Messrs.  Hondlette 
and  Co.,  of  Port  Louis,  at  the  request  of  the  said 
master  by  public  advertisement,  lent  and  supplied  the 
said  master  at  and  after  the  rate  of  128  dollars  for  every 
100  dollars  advanced,  and  accordingly  the  said  master  by  a 
bond  of  bottomry  dated  the  13th  Oct.  1870,  by  him  duly 
executed,  in  consideration  of  ihe  sum  of  24,369  dollars 
and  69  centimes  of  a  dollar  Mauritius  ourreney  paid  to 
him  by  the  said  Messrs,  Hondlette  and  Co.,  bound 
himself  and  the  said  ship,  and  her  cargo  then  laden  on 
board  her,  namely,  about  940  tons  of  teak  timber  and 
her  freight,  to  pay  unto  the  said  Messrs.  Hondlette  and 
Co.,  their  assigns  or  order  or  indorsees,  the  said 
sum  of  24,369  dollars  and  69  centimes  of  a  dollar  Mauri- 
tius currency,  with  the  aforesaid  maritime  premium 
thereon,  within  twenty  days  next  after  the  arrival  of  the 
Onward  at  her  port  of  discharge  from  the  said  intended 
voyap^ ;  the  said  payment  to  be  made  both  in  capital 
and  interest  in  British  sterling  money  at  and  after  tbe 
rate  of  4^.  for  every  dollar  so  aavanced,  with  a  condition 
that  in  case  the  said  ^hip  and  cargo  aforesaid  should  be 
lost,  miscarried,  or  should  be  cast  away  during  her 
voyage  from  Port  Louis  to  Queenstown  or  Falmouth  for 
orders  and  thence  to  her  p<^  of  discharge  in  the  United 
Kingdom  or  on  the  Continent  between  Bordeaux  and 
Hamburg,  both  ports  inclusive,  then  the  said  sum  of 
24,369  dollars  and  69  centimes  of  a  dollar,  and  tiie 
aforesaid  maritime  premium  thereon  should  not  be  re- 
coverable. 

3.  The  Onward  subsequently  proceeded  on  her  said 
vogage,  and  on  the  7th  Feb.  lo71  arrived  with  the  said 
cargo  on  board  at  the  port  of  Liverpool,  whkh  was  her 
port  of  discharge,  and  the  said  bottoqiry  bond  afterwards 
became  due  and  payable. 

4.  The  said  bond  was  duly  indorsed  and  assinied  to 
the  plaintiffs,   Messrs.   Baring  Brothers  and  Co.,  of 
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Londoii  and  liTerpool,  merohants  and  bankeni,  and 
liiey  became  and  were  the  legal  holders  of  the  eaid 
bottomry  bond  before  and  at  the  time  of  the  insti- 
tntion  of  this  suit. 

5.  The  said  ship  has  been  sold  by  order  of  this 
oout,  and  the  proceeds  of  the  sale  thereof  have  been 
bron^ht  into  oonrt,  and  the  said  freight  has  also  been 
paid  into  oonrt. 

6.  The  said  snm  of  24,369  dollars  and  69  centimes  of  a 
dollar  Bfanritins  cnrrency  as  aforesaid,  with  the  maritime 
premium  thereon,  still  remain  dne  and  owing  to  the 
plaintiifB.  By  a  decree  made  on  the  10th  May  1871  the 
Bight  Hononrable  the  Judge  pronounced  for  the  force 
and  validity  of  the  said  bond  so  far  as  regarded  the  said 
ship  and  freight,  and  condemned  the  proceeds  of  the  said 
ship  and  freight  in  the  amount  due  on  the  said  bond. 
The  said  principle  and  premium  still  remain  owing  to  the 
plaintifiPs,  and  the  proceeds  of  the  said  ship  and  her 
freight  ayailable  for  payment  thereof  are  very  insufficient 
for  such  payment,  and  the  plaintiffs  are  oompelled  to 
hare  reoonrse  to  the  said  cargo. 

The  answer  of  the  defendants  as  originally  filed 
was  as  follows : 

1.  The  several  averments  in  the  Ist,  8rd,  4th,  5th,  and 
6th  articles  of  the  said  petition  are  respectively  true, 
except  such  of  the  said  averments  (if  any)  as  may  be 
inconsistent  with  the  allegations  hereinafter  contained. 

2.  The  several  averments  in  the  2nd  articles  of  the  said 
petition  contained  are  respectively  untrue,  except  the 
averment  that  the  bottomry  bond  therein  mentioned  was 
given  and  executed,  which  fact  is  admitted  to  be  true. 

3.  The  Onward  proceeded  on  the  voyage  in  the  let 
article  of  the  petition  mentioned  under  a  certain  charter- 
party  made  by  and  between  the  defendants  and  the 
owners  ot  I  the  vessel,  who  resided  at  New  York.  And 
the  cargo  in  the  said  article  mentioned  belonged  to  the 
defendiwts,  and  was  shipped  at  Monlmein  on  board  the 
said  vessel  by  Messrs.  Tod  Findlay  and  Co..  of  Monl- 
mein^on  behalf  of  the  defendants. 

4.  When  the  Onward  put  into  Port  Louis,  as  in  th^ 
said  Ist  article  of  the  petition  mentioned,  the  master 
placed  his  ship  in  the  hands  of  Messrs.  Houdlette  and 
Co.,  the  persons  in  the  2nd  article  of  the  petition 
mentioned,  and  the  repairs  and  disbursements  in  the 
2nd  article  mentioned  were  made,  directed,  and  expended 
under  the  orders,  management,  and  on  the  credit  of  the 
said  Messrs.  Houdlette  and  Co.,  who  at  the  outset 
contemplated  the  necessity  of  securing  themselves  by 
the  hjnpotheoation  of  the  ship,  freight,  and  car^o. 

5.  The  master  of  the  Onward  and  the  said  Messrs. 
Houdlette  and  Co.  did  not  communicate  to  the  said  ship- 
pers of  the  said  cargo,  or  to  the  defendants,  the  intention  of 
hypotheoating  the  ship,  freight,  and  cargo,  or  the  circum- 
stances which  might  render  such  hypotheoat'on  advisable 
or  necessary,  but,  on  the  contrary,  without  reasonable 
cause  or  excuse,  abstained  from  so  doing,  although  the 
comparatively  small  valne  of  the  ship  ana  freight  to  be 
eariMd  rendered  it  all  the  more  important  that  such 
oommuuication  should  have  been  made. 

6.  A  reasonable  and  proper  time  was  not  allowed  to 
elapse  between  the  advertisements  for  the  bottomry  loan 
ana  the  acceptance  of  Messrs.  Houdlette  and  Co.'s  offer 
to  make  such  loan. 

It  is  submitted  that  by  reason  of  the  premises,  or  some 
of  tJiem,  the  said  bottomry  bond  is  void  as  against  the 
defendants,  who  had  no  opportunity  of  opposing,  and 
did  not  oppose,  the  decree  in  the  6th  article  of  the 
petition  mentioned. 

To  this  answer  the  plaintiffs  replied  originally 
as  follows : — 

1.  The  defendants  since  the  81st  Dec.  1868  have  been 
the  only  persons  forming  the  firm  of  Tod  Findlav  and  Co., 
of  Monlmein,  mentioned  in  the  3rd  article  of  the  said 


2.  After  the  master  of  the  On/ward  put  into  Port  Louis 
as  aforesaid,  he  employed  Messrs.  Houdlette  and  Co.,  in 
the  petition  mentioned,  as  his  agents,  and  by  his  direc- 
tions they  bv  letter  communicated  to  the  defendants' 
firms  at  Monlmein  and  Glasgow  the  circumstances  of  the 
ship's  distress,  and  the  estimated  amount  of  her  repairs. 

3.  The  defendants  on  a  former  occasion  when  the  said 
ship,  whilst  in  the  performance  of  the  said  charter-party, 
was  in  distress  at  Bombay  had  refused  to  make  to  the  said 
master  advances  of  more  money  than  they  were  bound 
by  the  said  charter-party  to  advance  for  the  ship's 


orduiary  disbursements,  althdugh  the  said  master  re- 
quired much  larger  advances  for  the  ship's  necessary 
repairs  and  extraordinary  expenses. 

4.  The  said  Messrs.  Houalette  and  Co.,  shortly  after 
the  said  ship  was  put  into  their  hands  at  Port  Louis, 
offered  the  said  master,  in  case  he  should  require  then^  to 
do  so,  to  make  the  necessary  advances  for  the  ship's 
repairs,  and  to  take  his  draft  at  90  days'  sight  on  Messrs. 
Bauring  Brothers  and  Co.,  of  London,  at  the  rate  of  5  per 
cent,  discount  for  the  amount  of  the  advances,  toffether 
with  a  bottomry  bond  on  ship,  cargo,  and  freight,  as 
collateral  security ;  the  bond  to  be  void  should  the  draft 
be  accepted.  The  said  master  and  the  said  Messrs. 
Houdlett  and  Ca  by  letter  communicated  to  the  owners 
of  the  Onward  the  circumstances  of  the  said  ship's 
distress  and  the  aforesaid  offer  of  the  said  Messrs. 
Houdlette  and  Co.,  and  the  said  master  b^  his  letter 
requested  the  said  owners  to  give  him  their  directions  on 
the  subject.  The  said  owners,  shortly  after,  receiving 
such  letters,  by  letter  communicated  with  the  defendanto 
at  Glasgow,  and  forwarded  to  them  copies  of  the  said 
lasUy  mentioned  letter  of  the  said  master  and  of  the 
said  Messrs.  Houdlette  and  Co. 

5.  The  defendante'  houses  at  Monlmein  and  Glavow 
respectively  received  the  letters  referred  to  in  the  2nd 
article  of  this  reply  in  time  to  have  commnnicated  with 
the  said  Master  at  Port  Louis  before  the  giving  of  the 
said  bottomry  bond. 

6.  The  defendanto  received  the  said  copies  of  letters 
referred  to  in  article  4  of  this  reply  in  time  for  them  to 
have  communicated  thereon  with  the  said  master  at  Port 
Louis  before  the  giving  of  the  said  bond. 

7.  The  defendanto  did  not  at  any  time  answer  the  said 
oommunications  of  tiie  said  Messrs.  Houdlette  and  Co. 
or  in  any  way  communicate  or  attempt  to  communicato 
with  the  said  mastor,  or  to  direct  him  not  to  give  or  to 
prevent  him  from  giving  the  said  bottomry  bcmd  on  the 
said  cargo. 

8.  The  said  bond  was  duly  advertised  for  sale,  and  was 
subsequently,  and  after  a  proper  interval  had  elapsed, 
sold  by  auction  in  the  ubjuA  way.  There  were  several 
bidders  at  the  sale,  and  the  said  Messrs.  Houdlette  and 
Co.  were  the  lowest  bidders  in  premium,  and  the  said 
bond  was  knocked  down  to  them.  The  said  bond 
was  not  advertised  for  until  the  said  ship  was  ready  for 
sea,  and  up  to  that  time  the  mastor  of  the  said  ship  had 
expected  to  hear  from  her  owners,  and  had  hoped  to  be 
put  in  funds,  and  had  not  finally  determined  to  resort  to 
bottomry  of  the  said  ship  or  her  cargo  or  freight. 

9.  There  was  every  reason  to  believe  that  the  said 
ship  and  her  freight  to  be  earned  would  be  sufficient,  or 
nearly  sufficient,  to  meet  the  said  bond,  and  a  large 
portion  of  the  sum  advanced  on  bottomry  was  raised  for 
the  purpose  of.  and  was  expended  in,  defraying  charges 
incurred  on  tne  said  cargo  at  the  Mauritius  for  ms- 
oiharging,  storing,  and  oth^wise. 

10.  Save  as  herein  appears,  the  plaintiffs  deny  the 
truth  of  the  seven  allegations  contained  in  the  said 
answer. 

To  this  reply  the  defendants  rejoined  as  fol- 
lows : — 

1.  The  avermente  contained  in  the  1st  and  3rd  articles 
of  the  reply  are  respectively  true.  The  monevs,  however, 
which  the  mastor  required,  as  stated  in  the  said  3ra 
article  of  the  reply,  were  supplied  to  him  by  the  owners 
of  the  ship,  and  he  was  under  no  necessity  of  borrowing, 
and  did  not  borrow,  them  on  bottomry. 

2.  Messrs.  Houdlette  and  Co.  did  communicato  to  the 
defendante'  firm  at  Glasgow  as  mentioned  in  the  2nd 
article  of  the  reply. 

3.  The  said  Messrs.  Houdlette  and  Co.  did  not  inform 
the  defendanto'  firms  at  Monlmein  or  at  Glasgow  of  any 
intention  on  the  part  of  the  master  of  the  Onward  to 
have  recourse  to  bottomry,  nor  intimate  to  the  defendanto 
that  there  would  be  any  necessity  for  so  doing,  and  it 
was  after  the  vessel  had  left  Port  Louis  that  tiiey  oom- 
muntcated  to  the  defendanto  for  the  first  time  any  in- 
formation whatooever  relating  to  the  advance  of  mon^y 
to  the  mastor  of  the  Onward  on  bottomry. 

4.  The  first  intimation  which  the  defendante  received 
of  any  intention  or  proposal  on  the  part  of  the  master  of 
the  Onward  to  have  recourse  to  bottomry  was  received 
by  the  defendants  in  Sept.  1870.  It  was  contained  in  a 
copy  of  a  letter  dated  the  29th  June  1870,  and  written 

by  the  said  master  to^Mesns.  C.  and  B.  Poillon,  of  New  ^ 
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York,  the  owners  of  the  ship,  being  the  letter  mentioned 
in  the  4fch  article  of  the  reply.  The  said  oopy  was 
enclosed  in  a  letter  dated  the  25th  Ang.  1870,  and 
written  by  the  said  Messrs.  0.  and  B.  Poillon  to  the 
defendants,  and  received  by  them  in  the  following  Sept., 
being  the  letter  of  the  owners  referred  to  in  the  4th 
article  of  the  reply. 

5.  On  the  reply  of  the  letters  in  the  last  article  men- 
tioned, the  defendants  reasonably  inferred  that  the  vessel 
wenldhave  left  Port  Lonis  before  any  commnnication 
from  them  conld  have  reached  the  said  Master,  and  that 
it  would  conseqnentiy  have  been  useless  to  have  at- 
tempted to  make  any  such  commnnication. 

6.  Saye  as  herein  admitted,  all  the  several  averments 
in  the  said  repl^  contained  are  nntme. 

7.  Tt  is  submitted  that  nnder  the  drcnmstances  stated 
in  the  defendants'  answer,  and  in  the  3rd,  4th,  and  5th 
articles  of  this  rejoinder,  the  several  averments  in  the 
said  reply  contained  would,  if  true,  be  immaterial  and 
irrelevant. 

The  pleadings  were  thereapon  ooncladed,  bat 
at  the  nearing,  the  facts  showing  that  the  bond 
had  been  given  as  collateral  security  for  a  bill  of 
exchange,  the  defendants,  at  the  siu^gestion  of  the 
ooart  (a)  amended  their  answer  by  adding  the  follow- 
ing article : — 

2a.  The  bond  in  the  petition  mentioned  was  given  only 
as  a  collateral  security  for  the  payment  of  a  bill  of 
exchange  for  51801,  98.  8d.  drawn  by  the  master  of 
the  ship  on  Messrs.  Baring  Brothers  and  Oe.,  and  the 
said  bill  of  exchange  was  accepted  and  paid,  or  if  not 
aocepted  and  paid  was  not  duly  presented,  or  it  presented 
and  dishonoured  the  said  bill  was  not  protested,  and  due 
notice  of  dishonour  of  the  said  bill  was  not  given  to  the 
drawer  or  to  these  defendants. 

To  this  additional  article  of  the  answer  the 
plaintiffs  replied  by  pleading  in  lieu  of  article  4  of 
their  reply  the  following  article : — 

4.  The  said  Messrs.  Houdlette  and  Co.  shorUy  after 
said  ship  was  put  into  their  hands  at  Port  Louis,  offered 
the  said  master  in  ease  he  should  require  them  to  do  so, 
to  make  the  necoessary  advances,  and  to  take  his  draft  at 
90  days'  sight  on  Messrs.  Baring  Brothers  and  Co.,  of 
London,  at  the  rate  of  6  per  cent,  discount,  for  the 
amount  of  the  repairs  of  tiie  Omoard,  together  with  a 
bottomry  bond  on  ship,  cargo,  and  freight  as  collateral 
seourity,  and  accordingly  the  arrangement  and  terms 
upon  which  the  said  bill  and  bond  were  respectively 
drawn  and  executed  were  at  the  time  of  such  drawing 
and  execution  put  into  writing  and  embodied  in  a  letter 
from  the  said  Messrs.  Houdlette  and  Co.  at  such  time 
handed  to  the  master  of  the  Onward,  which  letter  was 
and  is  in  the  words  and  figures  following,  that  is  to 
say:— 

Port  Louis,  Mauritius. 
13th  Oct.  1870. 
Captain  J.  H.  Hewitt, 
Ship  Onward* 
Dear  Sir,— We  bejf  to  acknowledge  the  receipt  of  your 
bills  at  90  days'  sight  on  Messrs.  Bariuff  Brothers  and 
Co.,  London,  in  our  favour  for  (51301. 9«.  33.)  say  five  thou- 
sand, one  hundred  and  thirty  pounds,  nine  shulings,  and 
three  pence  sterling.  These  bills  we  take  with  a  bottomry 
bond   on   your   ship,  freight,  and  cargo  as  collateral 
security,  with  the  express  understanding  and  agreement 
that  the  bond  should  be  cancelled  on  the  prompt  payment 
by  the  owners  of  the  vessel  to  Messrs.  Baring  Brothers 
and  Co.  of  the  amount  of  the  above  bills,  together  with 
their  charges ;  otherwise  the  bond  to  be  enforc^,  principal 
and  interest.    We  remain,  Dear  Sir,  your  obedient  ser- 
vants, HOUDLBTTK  AND  CO. 

The  said  master  and  the  said  Messrs.  Houdlette  and  Co. 

(a)  The  learned  judge  on  the  defendants  wishing  to 
raise  the  defence  that  the  bond  was  given  as  colhiteral 
seourity  to  bills  of  exchange,  which  they  alleged  had 
been  accepted  and  paid,  pointed  out  that  such  a  defence 
ought  to  be  raised  on  the  pleadings,  so  as  to  give  the 
plaintiffs  notice  on  the  defence.  He  quoted  The  Bona- 
paHe  (8  Moore  P.  C.  C.  459)  as  showing  the  practice  of 
the  court,  and  gave  leave  to  the  {defendants  to  amend 
their  pleadings. 


by  letter  communicated  to  the  owners  of  the  Onuxurd 
the  circumstances  of  tiie  said  ship's  distieBs  and  the 
aforesaid  offer  of  the  said  Messrs.  Houdlette  and  Co., 
and  the  said  master  by  his  letter  reauested  the  said 
owners  tofgive  him  their  directions  on  the  subject.  The 
said  owners,  shortly  after  receiving  such  letters,  by  letter 
communicated  with  the  defendants  at  Glasgow,  and 
forwarded  to  them  copies  of  the  said  last  mentioned 
letters  of  the  said  masisr  and  of  the  said  Messrs.  Houd- 
lette and  Co.  The  said  owners  of  the  Onward  did  not 
promptiy  (and  in  fact  never  did)  pay  to  the  said  Messrs. 
Baring  Brothers  and  Co.  the  amount  of  the  said  bills, 
and  their  charges,  as  provided  by  the  said  agreement,  and 
never  in  any  way  provided  for  the  payment  of  the  said 
bills  or  bond,  but  on  the  contrary  refused  to  pay  or 
provide  the  amount,  and  elected  and  determinated  that 
the  said  bond  should  not  be  cancelled,  but  should  be  left 
to  be  enforced.  The  said  bills  were  accepted  by  iho  aaid 
Messrs.  Baring  Brothers  and  Co.  under  an  arrangement 
between  themselves  and  the  said  Messrs.  Houdlette  and 
Co. .  but  not  in  payment  of  the  amount  secured  by  tiie 
said  bond,  and  {was  paid  by  the  said  Messrs.  Baring 
Brothers  and  Co.  in  pursuance  of  the  said  ammgement 
and  not  otherwise,  and  not  on  account  or  in  satisfaction 
of  the  said  bond.  The  said  master  of  the  Onward  had 
not  at  the  time  of  the  drawing  of  tiie  said  bills,  or  at 
any  time  afterwards,  any  funds  whatever  in  the  hajids  of 
the  said  Messrs.  Baring  Brothers  and  Co.,  and  upon  the 
arrival  of  the  Onward  at  Liverpool,  as  in  the  petition 
mentioned,  refused  to  take  up  the  said  bills,  and  the 
defendants  never  offered,  and  never  were  ready  or 
willing,  to  provide  funds  for  the  said  bills.  The  plaintiffs 
further  say  that  the  additional  article  numbered  2a 
to  the  answer  filed  in  this  case  is  immaterial  and 
irrelevant. 

On  the  7th  Jan.  1868  the  Onward,  which  was 
then  the  property  of  one  B.  J.  Traak,  of  New 
York,  was  chartered  to  Messrs.  T.  D.  Findlay  and 
Co.,  of  Glasgow,  to  carry  a  cargo  of  coals  to  a  port 
in  India  or  China,  and  thence  proceed  to  Amherst 
for  orders  to  load  at  Moalmein,  Bangoon,  Bassein, 
or  Akyab,  one  port  only,  a  cargo  of  rice  in  bags, 
or  teak  timber,  or  planks,  and  thence  proceed  with 
sach  cargo  to  Qaeenstown  or  Falmouth  for  orders 
for  a  port  of  discharge  in  the  United  Ejngdom, 
or  on  the  Continent  l^tween  Hambargh  and  Bor- 
deaux, both  inclusive,  or  to  a  safe  port  in  the 
Baltic ;  the  charterers  paying  a  freight  62.  ba. 
for  teakwood  per  load  of  fifty  cubic  feet  for  the 
United  Kingdom  or  the  Continent,  such  freight  to 
be  paid  as  follows:  30002.  to  be  advan^  in 
England  by  the  charterers'  acceptances  at  three 
and  six  months,  sufficient  cash  at  current  ratn  of 
exchange  for  necessary  disbursements  of  ship 
abroad,  not  exceeding  7002.,  say  not  over  300L  at 
port  of  discharge  of  outward  cargo,  and  the 
balance  at  port  of  loading  of  homeward  cargo; 
and  after  deducting  previons  advances  from  gross 
estimated  freight,  one-third  of  balance  to  be  paid  in 
cash  to  the  shipowners'  agents  on  arrival  at  final  port 
of  discharge,  and  the  remainder  on  right  delivery  of 
the  cargo  by  approved  bills  or  in  cash,  at  charterers' 
option ;  should  the  ship  be  ordered  to  Shanghai 
to  discharge  the  ontward  cargo,  the  charterers  to 
advance  7002.  additional  for  disbursements  there ; 
the  master  to  sign  bills  of  lading  as  presented 
but  not  below  current  rate  of  freight,  without 
prejudice  to  the  charter-party.  There  was  a  second 
clauRe  in  the  charter-party  by  which  it  was  agreed 
that  on  the  arrival  of  the  ship  at  her  loadins  porf, 
the  charterers  should  have  the  option  of  employing 
the  ship  for  one,  two,  three,  or  four  intermediate 
voyages  from  Bangoon  or  Moulmein  to  Calcutta 
with  a  cargo  of  teakwood ;  freight  to  be  paid  at 
specified  rates,  and  sufficient  cash  for  the  ship's 
ordinary  disbursements  to  be  advanced  to  Uie 
master  by  the  charterers;  balance  of  freight  to  by 
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paid  on  receipt  of  discharge  from  master,  less 
5001.  to  be  retained  by  charterers  till  advice  of 
ship  having  sailed  on  her  homeward  voyage. 

The  Onward  sailed  ander  this  charter-party 
from  Liverpool  with  a  carso  of  coals,  and  pro- 
ceeded to  Shanghai,  and  there  discharged ;  she 
then  proceeded  to  Amoy  for  orders,  and  was  there 
ordered  to  go  to  Moalmein ;  she  went  to  that  port, 
and  there  loaded  a  cargo  for  Bombay  under  the 
second  clause  in  the  chat  ter -party.  On  her  voyage 
to  Bombay  she  met  with  bad  weather,  and  was 
damaged.  At  Bombay  the  master  attempted  to 
raise  f nnds  from  the  charterers'  agents,  William 
NiohoUs  and  Go.,  to  pay  for  the  ship's  repairs. 
The  agents,  however,  declined  to  advance  more 
than  ordinary  ship's  disbursements;  they  com- 
municated by  telegram  at  the  end  of  June  1869 
with  the  defendants  at  Glasgow,  and  the  defend- 
ants directed  them  by  telegram,  afterwards  con- 
firmed by  letter,  not  to  exceed  ordinary  disburse- 
ments, as  they  had  already  advanced  beyond  what 
had  been  earned  on  the  outward  voyage.  The  defend- 
ants on  22nd  July  1869  again  wrote  to  their  agents 
in  Bombay,  acknowledging  their  fonts'  letter  of 
22nd  June  1869  as  to  the  damage  to  the  Onward 
and  saying  that  they  thought  *'  it  not  improbable 
that  the  master  will  be  unable  to  raise  sufficient 
fandfl  on  bottomry  to  pay  the  repairs,  «n  which 
case  it  may  be  necessary  to  bring  her  to  a  sale," 
and  again  declining  to  make  further  advances 
if  the  ship  was  unable  to  complete  her  voyage. 
The  agents  actually  advanced,  w'ith  the  consent  of 
a  member  of  the  defendants'  firm  who  was  at 
Bombay  at  the  time,  7500  rupees,  and  the  master 
obtained  1000?.  from  his  owners,  who  authorised 
him  to  draw  for  that  amount  upon  the  plaintifife. 
This  enabled  him  to  complete  the  repairs  of  his 
ship.  On  the  5th  Sept.  1868  the  Onward  had 
become  the  property  of  Messrs.  0.  and  R.  Poillon, 
wealthy  merchants  in  New  York,  and  on  5th  Aug. 
1869  Messrs.  Poillon  wrote  to  the  defendants, 
informing  them  of  the  change  of  ownership,  and 
that  the  plaintiffs  would  act  as  agents  of  the  ship 
in  Europe.  The  ship  again  went  to  Monlmein, 
and  there  loaded  a  cargo  of  teakwood  and  carried 
the  same  to  Calcutta,  where  she  discharged ;  she 
then  returned  to  Moulmein,  and  there  loaded  for 
Europe  a  cargo  of  teakwood,  for  which  the  master 
signed  bilk  of  lading  at  the  then  current  rate  of 
freight,  32.  5«.  per  load  of  50  cubic  feet.  She  wan 
loaded  by  Tod,  Find  lay  and  Co.,  who  were  the 
representatives  of  the  defendants'  firm  at  Moul- 
mein. The  master  had  from  the  oharterera'  agents 
Ht  Moulmein  about  5922.  for  disbursements.  The 
charterers  advanced  altogether  73802.  148.  2d,, 
leaving  a  balance  due  for  freight  on  the  ship's 
arrival  in  England  of  23382.  69.  6d. 

The  Onward  lefl  Moulmein  for  Europe  on  1st 
April,  1870,  but  at  the  mouth  of  the  Mozambique 
Channel  she  encountered  bad  weather,  and  was 
compelled  to  put  into  Port  Louis,  Mauritius,  where 
nhe  arrived  on  llth  June  1870.  The  mails  leaving 
Mauritius  for  Great  Britain  between  the  29th 
June  and  24th  Oct.  1870  were  as  follow  :— 

Leave  Port  Lcmis.  Delivered  in  Glasgow. 

let  July 30th  July. 

29th  Jnly  30th  Aug. 

aethAug.  29th  Sept. 

23rdSept 24th Oct. 

aietOot 26th  Nov. 

The  only  means  of  communication  between 
Mauritius  and  Great  Britain  or  the  United  States 


was  by  French  mail  between  Port  Louis  and 
Aden,  and  thence  vid  Marseilles  or  Southampton. 
There  was  no  direct  telegraphic  communication 
from  the  Mauritius,  but  messages  could  be  sent  to 
Aden  by  the  mail  steamer,  whence  they  would  be 
forwarded  by  telegraph.  The  time  required  to 
send  a  mesRage  to  Glasgow  from  Port  Louis,  or 
vice  vfirsd^  by  steamer  and  telegraph  was  from 
twelve  to  fourteen  days,  i.e.,  from  ten  to  thirteen 
days  by  mail  steamer  between  Aden  and  Port 
Louis,  and  ten  to  fourteen  hours  by  telegraph 
between  Aden  and  Glasgow.  The  mails  from 
England  to  Aden  and  Port  Louis  during  the  same 
period  were  as  follow : — 


Leave  England. 

LeareAden. 

ArriYeeftFMtLooia. 

8th  July. 
6th  Aug. 
2nd  Sept. 
28th  Sept. 

23rd  July. 
20ihAng. 
17th  Sept 
23rd  Oct. 

6th  Aug. 

UtOeL 
ardNoT. 

By  the  first  mail  after  the  Onward  put  into  Port 
Louis,  1st  July,  the  master  wrote  to  nis  owners  in 
New  York  as  follows  :— 

Port  Louis,  Manritiiui,  29th  June,  '70. 

Meesra.  C.  and  £.  Poillon, 

224,  South  Street,  New  York. 

Hon.  Sirs,— After  greeting,  I  beg  to  inform  yon  that  by 
oironmstonoes  most  unfortunate  1  have  been  oompelled 
by  etresa  of  weather  to  seek  this  port  for  repairs,  arriving 
on  the  12th  of  this  month  too  late  for  the  last  mail. 

The  casoaltiee  of  the  voyage  are  as  follows.  Left 
Moalmein,  or  month  of  the  Sahoeen,  on  the  let  April 
last  with  a  full  cargo  of  teak  timber  and  planks,  about 
990  tons,  and  60  bags  of  guano,  or  about  5  tons.  [The 
letter  then  set  out  the  first  part  of  the  voyage,  whioh  is 
immaterial.]  At  noon  on  the  15th  May  aiffhted  the 
Boderigos  Islands,  and  passed  to  the  soafchward  of  them. 
Nothing  further  ooonrred  worthy  of  note  until  the  Slst 
May,  6h.  30m.  p.m.,  after  a  day  or  oontinned  squalle  and 
varying  winds  a  heavy  gale  broke  upon  the  ehip  from  the 
westward  with  a  continual  increase  for  thirty-six  hours, 
during  whioh  time  the  seas  were  fearful  in  abruptness. 
The  ship  laboured  and  plunged  heavily  throughout  the 
night.  By  9h.  a.m.  we  were  making  950  strokes  per  hour 
of  Adair's  double-action  pumps,  and  both  main  and 
mizen  masts  badly  sprunff.  The  bowsprit  had  wrought 
so  much  during  the  gale  that  the  cutwater  is  quite  drawn 
from  the  stem,  and  1  subseqnently  found  that  the  pall- 
bit  beam  supporting  its  heel  also  carried  away,  and  all 
the  woodwork  about  the  night-heads  started.  At  lOh. 
30m.  a.m.  Slst  May,  sea  aoconnt  latitude  29°  40^,  longi- 
tude  43^  49^  east,  after  a  consultation  with  the  officers 
and  crew,  it  was  found  expedient  for  the  benefit  of  all  con- 
cerned to  deviate  from  the  proper  course  of  the  voyage  and 
seek  this,  our  nearestport,  f  or  repairs.  On  the  18th  nit.  was 
towed  into  the  harbour  and  moored  safeW.  On  the  15th 
surveyors  came  on  board  and  recommended  to  discharge 
until  the  leskk  should  stop.  On  the  16fch  called  for  tenders 
for  the  discharge  and  storage  of  the  cargo,  one  of  which 
was  accepted,  and  began  to  dischar^  on  the  17th  ult. 
We  are  now  a  little  more  than  half  discharged,  the  ship 
still  making  water  about  four  inches  per  hour,  and  will 
have  to  gfo  in  dock  by  all  probability.  Tenders  for  the 
work  have  been  duly  sent  in,  and,  as  near  as  can  be 
estimated,  it  will  take  from  $15,000  to  |17,000  to  plaoe 
her  in  repairs.  Messrs.  Houdlette  and  Co.  agree  to  take 
my  draft  at  90  days'  sight  on  Messrs.  Baring  Brothers 
and  Co.,  of  London,  at  the  rate  of  5  per  cent,  discount, 
for  the  amount  of  repairs  on  my  vessel,  together  with  a 
bottomry  bond  on  ship,  freight,  and  cargo  as  collateral 
security.  Should  you  not  approve  of  this,  please  advise 
by  wire  tinough  Messrs.  Baring  Brothers  and  Co.,  of 
London,  being  the  readiest  mode  in  which  intelligence 
can  be  conveyed  to  this  island.  It  will  take  at  least  ten 
days  more  to  discharge,  and  probably  twenty  to  twenty- 
five  days  in  repairing,  and  at  least  one  month  to  reload. 
Tou  will  therefore  liave  ample  time  for  advising  me  by 
letter.  In  the  mean  time  a  faithful  and  proper  attention 
shall  be  paid  to  all  the  work  and  expenditure  as  far  as 
lays  in  the  power  of  your  humble  servant. 

Jambs  H.  Hswitt.     t 
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The  tenders  referred  to  in  the  letter  for  the 
discharge  and  storage  of  the  cargo,  and  for  the 
repairs  of  the  ship  were  procored  through  the 
United  States  Oousul  and  Messrs.  Hoadlette  and 
Co.,  who  were  employed  by  the  master  to  act  as 
the  agents  of  the  ship,  and  the  repairs  were  after- 
wards executed  on  the  credit  of  Messrs.  Houdlette 
and  Go.  Although  an  estimate  was  madn  of  the 
cost  of  the  repairs  before  they  were  oommenced, 
no  estimate  was  made  of  what  the  yalue  of  the 
ship  would  be  after  the  repairs  had  been  done. 
When  the  repairs  were  completed  the  ship  was, 
as  appeared  from  her  subsequent  sale  in  England, 
actually  of  less  yalue  than  the  amount  which  had 
been  expended  on  her  for  repairs.  By  the  same 
mail,  1st  July,  Messrs.  Houdlette  and  Co.  wrote  to 
the  shipowners,  and  also  by  the  master's  directions 
to  the  shippers  at  Moulmein  and  to  the  defendants 
at  Glasgow.    The  letters  were  as  follows : — 

Maoritiafl,  29th  June  1870. 

Mesars.  Tod  Findlay  and  Co.,  Moulmein. 

Dear  Sirt,— We  hereby  hog  to  adyiseyou  that  the 
American  smp  Onward^  Captfun  Hewitt,  from  your  port 
with  timber  for  Europe,  pnt  in  here  on  the  11th  instant 
in  the  Bouthem  port  of  Madagaacar  and  the  African 
ooast. 

She  has  been  snryeyed  and  found  making  four  inches 
of  water  an  honr,  her  main  and  mizen  masts  badly 
spmog,  and  i>all-bit  beam  broken. 

Her  cargo  is  now  nearly  diacharged,  and  she  will  go 
into  dock  in  a  few  days  where  she  will  haye  to  be  stripp^ , 
onlked,  and  re-ooppered,  and  her  broken  masts  and 
beam  replaced  by  new. 

B^  neit  opportunity  will  be  able  to  giye  you  f urth^ 
particulars,  and  thanlnng  yon  for  your  fortoightly  oir- 
oalars  regrmuly  reoeiyed  from  Bangoon,  remain,  dear 
Sirs,  your  obedient  seryants, 

HOUDLBTTB  AND  Co. 

Mauritius,  Ist  July  1870. 
To  T.  D.  Findlay,  Esq.,  Glasgow. 

Dear  Sir,— We  herebv  beg  to  advise  you  that  the 
American  ehip  Onward  from  Moulmein  with  timber  for 
Cork  or  Falmouth  for  orders  put  in  here  on  the  11th 
instant  for  repairs,  she  haying  experienced  bad  weather 
between  the  southern  point  of  Madagascar  and  the 
African  coast. 

She  has  been  sury^ed  and  found  making  four  inches 
of  water  per  hour  in  still  water,  and  her  main  and  mizen 
masts  found  sprung,  and  pall-bit  beam  broken,  and  was 
recommended  by  the  snryeyors  to  discharge  for  further 
examination,  and  she  is  now  nearly  discharged,  and  will 
be  obliged  to  go  into  dock  and  be  stripped,  caulked,  and 
re-ooppered,  and  broken  masts  and  beams  replaced  by  new. 

We  think  that  she  will  be  detained  here  about  two 
months  longer  to  finish  discharging,  make  the  necessary 
repairs,  and  reload,  and  her  expenses  here  will  amount  to 
about  40001. 

By  next  opportunity  we  shall  be  able  to  giye  you  more 
particulars,  and  in  the  meantime  remain,  dear  Sirs,  your 
obedient  serrants,  Houdlbttb  and  Co. 

Mauritius,  Ist  July  1870. 
Messrs.  C.  and  B.  Poillon,  New  York. 

Dear  Sirs,— We  hereby  beg  to  adyise  you  that  your 
ship  Onward^  Captain  Hewitt,  from  Moulmein  with 
timber  for  Cork  or  Falmouth  for  orders,  put  in  here  on 
the  11th  ultimo  in  distress,  haying  experienced  heayv- 
weather  on  the  31st  Mav  in  latitude  29°  49^  south,  longi- 
tude 43°  49^  E.  causing  ner  to  spring  a  leak. 

She  has  been  surveyed  and  found  to  be  making  about 
four  inches  of  water  an  hour  in  our  harbour,  her  main 
and  mizen  masts  badly  sprung,  and  pall-bit  beam  broken, 
and  some  of  her  sails  gone.  The  snryeyors  recommended 
her  cargo  to  be  discharged  in  order  to  lighten  the  ship 
for  farther  examination,  and  now  that  the  oarg^  is  nearly 
out,  the  leak  continues  the  same  as  when  she  was  first 
surveyed ,  and  she  has,  therefore,  been  recommended  to  go 
i&to  dock  and  be  stripped,  caulked,  and  re-coppered,  aod 
her  n.asts  and  beams  broken  to  be  replaced  by  new, 
which  we  think  will  detain  the  ship  about  two  months 
onger  with  the  reloading  of  the  cargo,  and  will  cos 


about  (40001.)  say  four  thousand  pounds  sterling,  and  for 
the  purpose  of  procuring  funds  for  the  payment  of  theee 
repairs  we  have  proposed  to  Capt.  Hewitt  to  take  his 
draft  on  Messrs.  Baring  Brothers  and  Co.,  of  London, 
drawn  at  90  days'  si^ht  at  5  per  cent,  discount,  with  a 
bottomry  bend  on  ship,  cargo,  and  freight  as  oollateral 
security,  with  the  understaBding  that  the  bond  shall  be 
null  and  void  provided  the  draft  he  accepted,  and  should 
vou  approve  of  tiiis  proposal,  you  will  please  place  in  the 
hands  of  Messrs.  Baring  Brothers  and  Co.  sufficieBt 
funds  to  meet  the  drafts  upon  presentation. 

Captain  Hewitt  will  write  b^  this  opportunity,  and 
give  yon  all  the  particulars  of  his  case,  and  by  the  mail 
leaving  on  the  29th  instant  we  shall  be  able  to  inform 
you  of  further  progress,  and  in  the  mean  time  remain, 
dear  Sirs,  Houdlbttb  and  Co. 

On  9th  July,  after  the  disohargo  of  the  cargo,  a 
second  snryev  was  held,  and  the  ship  ordered  into 
dry  dock.  She  went  into  dook  on  11th  July.  By 
the  mail  leaving  29th  July  the  master  again  wrote 
to  his  owners  in  New  York,  announcing  what  had 
been  done,  and  the  repairs  recommended  by  the 
surveyors,  and  saying  that  he  hoped  to  leave  dock 
on  30th  July  and  to  commenoe  reloading  in  another 
week,  which  he  hoped  to  finish  in  a  month.  By 
the  mail  leaving  on  26th  Aug.  the  naaster  again 
wrote  to  his  owners  in  New  York,  saying  that  the 
repairs  were  not  yet  finished,  that  he  had  begun 
to  reload,  but  that  it  would  still  take  thirty  or 
fort^  days,  again  saying  that  he  hoped  to  have 
advices  from  them  "  by  next  mail  in  regard  to 
raising  of  funds,  of  which  I  mentioned  in  my 
letter  of  29th  June  last,  namely,  Messrs.  Houdlette 
and  Go.  agree  to  take  my  draft  at  90  days'  sight 
on  Messrs.  Baring  Brothers  and  Co.,  of  London, 
at  the  rate  of  5  per  cent,  for  the  amount  of  repairs 
on  mj  vessel,  together  with  a  bottomry  bond  on 
ship,  freight,  and  cargo  as  oollateral  security. 
Should  you  not  approve  of  this,  please  advise  by 
wire  through  Messrs.  Baring  Brotners  and  Co.,  of 
London,  l^ing  the  readiest  mode  in  which  in- 
telligence can  be  conyeyed  to  this  island."  No 
communication  was  sent  to  the  shippers  at  Moal- 
mein  or  to  the  defendants  ac  Glasgow  by  either  of 
the  last  mentioned  mails. 

On  25th  Aug.  1870  Messrs.  Poillon,  the  ship- 
owners of  New  York,  wrote  to  the  defendants  at 
Glasgow  as  follows : — 

C.  AND  E.  Poillon, 

Shipbuilders,  Shipwrights,  Caulkers,  and  Spar  Makers, 

224,  South  Street,  New  York, 

25th  Aug.  1870. 
Messrs.  T-  D.  Findlay  and  Co., 
Glasgow,  Scotland. 
Gentlemen,— By  the  enclosed  copies  of  letters  reoeived 
from  Captain  Hewitt  and  Messrs.  Houdlette  and  Co., 
you  will  peroeiye  that  the  ship  Onward  under  charter  to 
yourself  has  been  compelled  to  put  into  Mauritius  in 
distress,  and  will  probably  be  detained  there  for  two 
months  or  more  for  repairs.    The  information  oontained 
in  the  letters  is  all  the  particulars  we  haye  of  the  disaster. 
If  we  should  obtain  anything  further  of  importanoe,  will 
advise  by  first  opportxmityi^r  receipt.    Your  obedient 
servants,  C.  and  B.  Poillon,  per  £.  H.  Ginns. 

The  enclosures  referred  to  in  the  letter  were  the 
letters  of  29bh  June  and  1st  July  1870  before  set 
out,  and  the  above  lett*er  and  enclosures  were 
delivered  to  the  defendants  at  Glasgow  on  8th 
Sept.  1870. 

By  the  mail  leaving  Port  Louis  on  23rd  Sept. 
the  master  again  wrote  to  his  owners  in  New  York, 
saying  that  he  had  not  yet  completed  reloading, 
bnt  that  he  hoped  "  by  the  8th  of  next  month  to  be 
loaded."  By  the  same  mail  Messrs.  Houdlette 
and  Co.  wrote  to  the  defendants  at  Glasgow  as 
*  follows:— 
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Manritiiui,  13th  Sept.  1870. 
T.  D.  HodUy,  Esq.,  QlMgrow. 

Deftr  Sir,— Sinoe  writing  yon  on  the  80th  June  the 
Onward  has  oome  cmt  of  dock,  and  hat  now  finished  her 
repairs,  bat  the  steyedores  do  not  appear  to  understand 
the  work  of  stowing  timber,  and  the  labour  of  taking  in 
the  oargo  seems  to  drag,  but  the  captain  hopes  to  have 
finished  in  about  two  weeks,  and  we  hope  to  see  the 
Teesel  away  soon  after. 

Thn  Onward  has  been  Tery  thoroughly  repaired,  and  we 
believe  her  to  be  a  good  strong  ship,  and  Captain  Hewitt 
has  left  nothing  undone  to  push  forward  the  work  as  fast 
as  possible. 

With  nothhig  of  importance  to  add,  we  remain,  dear 
Sir,  your  obedient  servants,         Houdlbttb  and  Co. 

Messrs.  Hondlette  and  Co.  also  wrote  under  the 
same  date  to  the  shippers  at  Monlmein  to  the 
same  effect.  The  master  having  received  no  com* 
munication  as  fo  raising  fands,  advertised  on  5bh 
Oct.9  through  the  United  States  Consul,  in  the 
Mauritius  Commercial  Gazette  for  a  loan  on  bot- 
tomry. The  bond  was  sold  by  auction  at  the 
United  States  Consulate,  and  three  bids  were 
made.  The  advertisement  and  the  result,  as 
certified  by  the  United  States  Consul,  are  as 
follow:— 

Captain  Hewitt,  of  the  American  ship  Onward,  will 
receive  offers  at  the  United  States  Consulate  to-day,  5th 
Oct.,  at  11  a.m.,  for  the  loan  of  about  ($25,000)  twenty, 
five  thousand  dollars,  required  to  defray  the  necessary 
disbursements  of  his  vessel  at  this  port.  The  loan  to  be 
secured  by  a  bottomry  bond  on  ship,  cargo,  and  freight. 

The  Onward  is  bound  for  Cork  or  Falmouth  for  oraers, 
and  the  bond  will  be  made  payable  twenty  days  after 
safe  arrival  at  her  port  of  discharge. 

Consulate  of  the  United  States  of  America 
for  Port  Louis,  Mauritius. 

5th  Oct.  1870. 

I,  NichoUs  Pike,  Consul  of  the  United  Stotes  for  Port 
Louis,  Mauritius,  do  certify  that  the  annexed  advertise- 
ment in  English  was  published  in  the  Commercial  QoMette 
on  the  5th  Oct.  1870. 

I  further  certify  that,  agreeably  to  said  advertisement, 
proposals  of  Hondlette  and  Co.,  merchants,  of  Port 
Louis,  to  advance  the  amount  required  by  the  captain  for 
repairs  and  outfit,  to  enable  the  said  vessel  to  proceed  to 
sea,  of  twenty-eight  per  centum,  were  the  lowest  pro. 
posala  received,  and  th^y  are,  therefore,  bestentitlea  to 
advance  the  same. 

[l.8.1  Nicholas  Pike, 

United  States  Consul. 

The  Onward  on  13th  Oct.  1870  completed  re- 
loading, with  the  exception  of  77  logs  of  teak  wood 
which  the  stevedores  at  Mauritius  were  unable  to 
get  into  her.  On  the  same  day  the  master  signed 
a  bottomry  bond  on  ship,  freight,  and  cargo,  the 
substance  of  which  is  set  out  in  the  second  article 
of  the  plaintiffs'  petition  The  master  also  signed 
bills  of  exchange  in  favour  of  Messrs.  HQuoIette 
and  Co.  for  5130L  9^.  3(2.,  and  Messrs.  Hondlette 
and  Co.  gave  the  master  an  acknowledgment  in 
the  form  of  the  letter  set  out  in  the  amended 
article  of  the  reply  (article  4).  The  Onward 
sailed  for  Europe  on  15th  Oct.  1870.  The  77  logs 
not  shipped  on  board  the  Onward  were  sent  by  a 
British  barque  bound  for  London  at  a  freight  of 
21,  7s.  6<i  per  load  of  fifty  cubic  feet.  Evidence 
given  on  behalf  of  the  defendants  Bliowed  that 
freights  were  very  low  in  the  Mauritius  in  1870, 
and  that  there  was  a  greater  amount  of  tonnage 
there  than  there  was  demand  for. 

By  the  maU  leaving  Fort  Louis  2lBt  Oct.  1870 
Messrs.  Hondlette  and  Co.  wrote  to  the  defendants 
at  Glasgow  as  follows : — 

Port  Louis,  Mauritius,  19th  Oct.  1870. 
T.  D.Findlay,  Esq.,  Glasgow. 

Dear  Sir,— We  last  had  this  pleasure  on  the  18th 
ultimo,  and  now  beg  to  inform  you  that  the  Onward  got 
Vol.  I.,  N.S. 


awa^  on  the  15th  instant,  having  taken  all  of  her 
original  cargo  outward,  with  the  exception  of  77  pieoes 
which  were  shut  out  for  want  of  room,  and  have  been 
shipped  on  board  the  ship  Warren  Hattinga  bound  for 
London. 

The  disbursements  of  the  Onward  amounted  to  about 
$25,000,  and  we  have  taken  the  captain's  draft  on  Messrs. 
Baring  Brothers  and  Co.  at  5  per  cent,  disoount  for  the 
amount  of  same,  and  a  bottomry  bond  on  ship,  freight, 
and  cargo  as  a  collateral  security,  which  will  be  made 
null  and  void  upon  payment  of  the  draft. 

Trusting  that  this  vessel  will  arrive  at  her  port  of 
destination  in  safety,  we  remain,  dear  Sir,  your  obedient 
servants,  Houdlettb  and  Co. 

By  the  mail  and  under  the  same  date 
Messrs.  Hondlette  and  Co.  wrote  to  the  shippers 
at  Monlmein  precisely  to  the  same  effect.  By  the 
same  mail  Messrs.  Houdlett.e  and  Co.  forwarded  to 
Messrs.  Baring  Brothers  and  Co.  the  master's 
drafts  and  the  bottomry  bond.  The  bond  was 
endorsed  by  Messrs.  Hondlette  and  Co.  "  Pay  to 
the  order  of  Messrs.  Baring  Brothers  and  Co., 
London,  Hondlette  and  Co."  The  bill  of  exchange 
drawn  by  the  master  was  as  follows  : — 

First  Exchange  for  51801. 9«.  3d. 

Port  Louis,  Mauritius. 

13th  Oct.  1870. 
Ninety  davs  after  sight  of  this  first  of  Exchange 
(second  and  tnird  of  same  tenor  and  date  unpaid)  Pay  to 
the  order  of  Messrs.  Hondlette  and  Co.  the  sum  of  five 
thousand,  one  hundred  and  thirty  pounds,  nine  shillings, 
and  three  pence  sterling,  value  received,  and  place  the 
same,  with  or  without  advice,  to  account  of  ship  Onward 
and  owners  for  necessary  disbursements  at  this  port. 
London. 

Jambs  H.  Hewitt, 

Master  of  ship  Onward. 
To  Messrs.  Baring  Brothers  and  Co. 

On  receipt  of  the  bond  and  bill  of  exchange 
Messrs.  Baring  Brothers  and  Co.  accepted  the  bill  by 
writing  across  it  "  Accepted  26th  Nov.  1870,  at 
Messrs.  Martin  and  Co.  B.  B.  and  Co."  One  of 
the  plaintiffs'  witnesses,  Mr.  Theobald,  partner 
and  manager  of  Baring  Brothers  and  Co.  in  London, 
explained  that  this  was  their  ordinary  mode  of 
accepting  bills  when  sent  privately  and  not  in- 
tended to  go  out  of  their  hands  into  the  market ; 
otherwise  they  signed  "  Baring  Brothers  and  Co." 
The  bill  was  indorsed  to  them  especially  as 
obli^^ees  of  the  bond,  "  Pay  to  the  order  of  Messrs. 
Banng  Brothers  and  Co.,  London.  Hondlette  and 
Co."  It  never  left  the  hands  of  Messrs.  Baring 
Brothers  and  Co.  Baring  Brothers  and  Co.  had 
acted  for  some  years  as  agents  for  Messrs.  Hond- 
lette and  Co.,  and  had  annually  supplied  the  latter 
with  a  letter  of  credit  for  10,000L  for  the  purpose 
of  advances  on  bottomry  bonds,  agreeing  with 
Messrs.  Hondlette  and  Co.,  as  well  as  with  bond 
fide  holders,  that  Messrs.  Hondlette  and  Co.'s 
drafts  for  such  advances  at  90  days'  sight  should 
be  duly  honoured,  provided  that  when  the  drafts 
were  presented  for  acceptance  Messrs.  Baring 
Brothers  and  Co.  should  havu  received  the  hot* 
tomry  bonds  made  out  to  their  order ;  and  also  it 
was  agreed  that-  if  the  bonds  were  promptly  paid 
the  commission  to  be  charged  to  the  owners 
should  be  only  2^  per  cent,  and  i  per  cent,  for 
effecting  insurance.  Such  a  letter  of  credit  had 
been  sent  to  Messrs.  Hondlette  and  Co.  on  7th 
Feb.  1870  for  that  year.  Messrs.  Hondlette  and 
Co.  had  kept  Messrs.  Baring  Brothers  and  Co. 
advised  of  the  proceedings  in  reference  to  the 
Onward  by  every  mail  leaving  Mauritius  while  the 
vessel  was  there.  On  receipt  of  the  bill  of  exchange 
and  bond  (26th  Nov.  1870)  Baring  Brothers  snd 
Co.  opened  an  account  headed  "Dr.^    The  ship    t 
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Onwiurd  and  owneiB  in  aoooant  with  Baring 
Brotiiera  and  do.  Or./'  and  debited  the  veBsel 
with  the  amount  of  the  bill  of  exchange,  the  oost 
of  insnrance,  oommission  and  interest. 

On  2l8t  Sept.  1870  the  ehipowners  in  New 
York  wrote  to  Messrs.  Baring  Brothers  and  Oo., 
as  f dlows : 

C.  AND  B.  POILLON, 

Shipbuilders,  Shipwrights,  CaiiUrers,  and  Spar  Makers, 
224,  Sonth  Street,  New  York, 

2l8t  Sept.  1870. 
Messrs.  Baring  Brothers  and  Co.,  London. 

Gentlemen,— We  are  in  receipt  of  a  letter  from  Oiq>t. 
Hewitt  of  the  ship  Onward^  dated  Fort  Lonis,  Manritins, 
29th  Jnly,  oopy  of  which  is  enclosed,  to  which  please 
refer  ;  we  are  not  desirons  of  adyanoing  the  mon^  spent 
at  Manritins,  unless  by  doing  so  we  can  make  a  saving, 
and  for  that  reason  wonld  thank  yon  on  receipt  of  the 
documents,  and  before  yon  accept  or  pay  the  bond,  to 
'  get  your  average  stater  to  make  a  rongh  estimate  that 
will  show  how  much  the  ship  will  have  to  pay  after 
deducting  from  the  total  amount  due  under  the  bond  (If 
promptlv  paid)  such  sums  as  the  cargo  and  underwriters 
on  freight  wHl  have  to  pay,  and  telegraph  the  result  by 
cable ;  and  we  would  like  the  amount  also  due  from  the 
ship  classified  so  as  to  show  how  much  the  underwriters 
on  vessel  would  have  to  pay,  and  how  much  would  fall  on 
the  owners.  With  these  two  items  before  us,  we  can 
determine  whether  or  not  it  is  desirable  for  us  to  advance 
the  money,  or  let  the  vessel  be  sold  to  pay  the  bond.  If 
on  the  receipt  of  this  information  we  conclude  to  pay,  we 
will  immediately  deposit  the  amount  required  with  the 
Messrs.  Ward,  and  have  them  advise  you  by  cable,  so 
that  you  may  then  pay  the  bond  for  us ;  o&erwise  we 
shall  let  the  ship  be  sold. 

The  freight  will  amount  to  say  for  £     s.    d. 

About  990  tons  teakwood  at  ^66  5b.  per  ton  ...  6187  10    0 
„       5  tons  guano,  price  not  named,  say 

JM16s.perton 23  15    0 

je6211  5  0 
from  which  to  get  at  the  average,  an  estimate  for  the 
outward  freight  value  of  the  coals  will  probably  have  to 
be  deducted  to  ascertain  the  amount  that  the  carg^  will 
be  liable  for  on  the  homeward  voyage ;  the  quantity  of 
ooals  we  do  not  know,  but  it  can  be  obtained  from  the 
charterers,  Messrs.  Findlay  and  Co.  Tour  obedient 
servants,  C.  and  B.  Poillon. 

On  26th  Sept.  the  shipowners  ai^n  wrote  to 
Baring  Brothers  and  Oo.,  sending  farther  inform- 
ation as  to  the  ship's  voyages  and  oargoes,  and 
again  asking  for  an  average  statement.  On  13th 
Oct.  Messrs.  Baring  Brothers  and  Go.  replied  to 
the  letter  of  the  2lBt  Sept.  informing  the  ship- 
owners of  their  terms  as  to  bottomry  bonds; 
promising  the  average  statement  as  soon  as  they 
knew  the  amonnt  of  the  bond,  and  saying  that 
they  would  place  the  shipowners  on  the  footing 
described  (as  to  the  terms  of  payment)  if  the  bond 
was  taken  op,  but  if  the  bond  was  enforced  the 
maritime  premium  would  also  be  enforced. 

No  correspondence  passed  between  Baring 
Brothers  and  Go.  and  the  defendants. 

On  27th  Jan.  1871  Messrs.  Poillon  wrote  to  the 
master  at  London  as  follows  :— 

C.  AND  E.  Poillon, 

Shipbuilders,  Shipwrights,  Caulkers,  and  Spar  Makers, 

224,  South  Street,  New  York, 

6th  Jan.  1871. 
Csptain  Jas.  H.  Hewitt,  London. 

Dear  Sir,— We  have  received  your  letters  from  Mauri- 
tius, and  we  have  also  received  the  letter  from  Messrs. 
Houdlette  and  Co.,  and  after  full  examination  have  con- 
cluded not  to  take  up  the  bottomry  bond  on  the  ship 
Onward,  and  we  have  so  informed  Messrs.  Baring 
Brothers  and  Co.  Will  vou  communicate  by  telegraph 
to  us  yourself  immediately  on  the  arrival  of  the  sMp  at 
port  of  discharge  and  obhge  your  obedient  servants, 
C.  AND  B.  Poillon. 


They  also  wrote  under  the  same  date  to  Messrs. 
Baring  Brothers  and  Oo.  to  the  same  effect.  At 
the  end  of  Jan.  1871  the  Onward  arrived  in  Liver- 
pool,  and,  the  master  having  no  fnnds  to  take  up 
his  bill,  the  ship  was  arrested  in  this  suit ;  the 
freight  was  paid  into  court,  and  the  ship  after- 
wards sold.  The  master  and  crew  also  instituted 
suits  of  wages  against  the  vessel,  and  the  proceeds 
of  the  sale  of  the  ship  and  her.fireigfat  were  iasnffi- 
cient  to  satisfy  the  bond. 

Nov.  29  and  30,  Bee.  7  a«a  9,  1872.— 3ftk«nif4 
Q.O.  and  GlarTuon  (Butt,  Q.O.  with  them),  for  the 
plaintiffs. — First,  as  to  the  defence  set  up  of  want 
of  communication,  we  submit  that  there  was  no 
necessity  for  oommuuication,  and,  even  if  there 
were,  that  the  communication  made  was  sufficient. 
The  English  rule  as  to  communication  differs  from 
the  law  of  all  foreign  European  states,  and  also 
from  American  law.  In  The  Bonaparte  (8  Moore 
P.  0.  0.  459)  it  was  held  that  where  a  cargo 
belongs  to  a  single  individual  known  to  tne 
master,  communication  ought  to  be  made  to  the 
owner  of  cargo  before  taking  up  a  bottomry  bond 
on  the  oargo,  if  it  is  reasonable  to  expect  that  the 
master  might  obtain  an  aoswer  within  a  time  not 
inconvenient  with  reference  to  the  circumstances 
of  the  case,  and  that  where  the  ship  is  in  a  port  of 
a  country  near  to  that  in  which  the  owner  of  cargo 
resides,  such  communication  ou^ht  to  be  made. 
Now  Mauritius  and  Great  Britam  are  not  near, 
and  it  required  two  months  at  least  to  get  an 
answer  to  a  communication  by  letter,  and  as  the 
master  hoped  to  get  away  before  that  time  he  was 
not  bound  to  communicate.  But  independently  of 
this,  there  was  sufficient  communication.  Hoad- 
lette  and  Oo.  wrote  to  the  owners  of  cargo  by  the 
first  mail  after  the  ship  put  into  Port  Louis,  and 
again  by  the  mail  of  23rd  Sept.,  informing  the 
owners  of  cargo  that  the  ship  was  in  distress. 
The  first  letter  gave  them  sufficient  information 
for  them  to  conclude  that  it  would  be  necessary  to 
have  recourse  to  bottomry.  The  communication 
was  as  explicit  as  that  made  in  TheBof  iparte  (ulii 
8wp.).  The  letter  of  22nd  July  18GJ  from  the 
owners  of  cargo  to  their  agents  shows  that  at  that 
time  they  contemplated  that  the  necessity  for 
bottomry  might  arise,  and  they  were  d  fortiori, 
bound  to  coDclude  on  receiving  the  letter  of  30tli 
June  1870  from  the  Mauritius  that  bottomry  was 
necessarv.  Houdlette  and  Oo.  communicated  no( 
only  with  the  defendants,  but  with  the  shippers  a( 
Moulmein.  If  the  defendants  objected  to  bottomry 
they  ought  to  have  telegraphed  to  the  master  at 
Port  Louis.  In  fact,  u  they  had  written  by  the 
mail  leaving  England  on  5th  Aug.,  they  might 
have  stopped  the  Dond.  On  8th  Sept.  they  re- 
ceived copies  of  the  letters  from  the  master  and 
agents  to  the  owner  in  New  York  announcing 
the  intention  to  bottomry,  and  even  then  they 
might  have  communicated  with  ihe  Mauritius  by 
telegraphing  before  18th  Sept.  in  time  to  catch  tJbie 
maiileaving  Aden  on  that  oate,  which  reached  the 
Mauritius  on  let  Oct  before  the  bond  was  given. 
Moreover,  the  defendants  were  aware  that  Baring 
Brothers  and  Oo.  were  the  shipowners'  agents, 
and  they  could  have  communicated  with  them,  but 
did  not  do  so.  The  defendants,  knowing  the  facts, 
did  nothing,  but  held  their  hands.  This  must  be 
taken  as  a  consent  that  the  master  should  do  as  he 
saw  fit  for  the  benefit  of  all  concerned  :  {Tke 
Bonaparte,  tUn  sup.)  The  defendants  declined  or 
neglected  to  take  means  for  the  protection  of  their 
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interests*  and  so  admitted  the  soffioienoj  of  the 
oommonication  within  the  authority  of  that  de- 
cision. The  principles  as  to  the  duty  of  com- 
munioation  are  laid  down  in  the  following 
cases : — 

Olaacot  y.  Lang,  2  Phillipa  (Chan.  Oas.)  Bep.  310 ; 

Cargo  ex  Sultan,  Swab.  504  ; 

The  Lizzie,  L.  Bep.  2  Adm.  A  Eoo.  254 ;  19  L.  T.  Bep. 
N.  S.  71;  SBfar.  Law.Cas.O.  S.  150; 

TheHamhurg,  2  Moore  P.  O.  C.  N.  S.,  289 ;  10  L.  T. 
Bep.  N.  S.206;  2  Mar.  Law  Cas.  O.  S.  1 ; 

The  Panama,  L.  Bep.  2  Adm.  &  Eoo.  390 ;  L.  Bep. 
3P.C.  199;  22L.T.  Bep.  N.  S.73;  23L.T.Bep. 
N.  S.  12;  3  Mar.  Law  Cas.  O.  S.  344,  461 ; 

The  Kamak,  L.  Bep.  2  Adm.  A  Eoo.  289 ;  L.  Bep. 
2  P.  C.  505;  18 L.  T.Bep.N.  S.  661;  21  L.  T.Bep. 
N.S.159;  3Mar.LawCafl.0.S.  103,276. 
Secondly,  as  to  the  defence  that  reasonable  and 
proper  time  did  not  elapse  after  the  bond  was 
advertised.  The  advertisement  appeared  in  a 
proper  way,  and  the  bond  was  sold  to  the  lowest 
bidder.  Moreover,  the  bond  was  not  given  till  tiie 
last  moment,  so  that  if  remittances  had  been 
received  from  the  owners  it  would  not  have  been 
given.  Thirdly,  as  to  the  plea  that  the  bills  were 
paid  by  the  plaintiffs— that  is— that  the  bond  was 
void  on  payment  by  Baring  of  their  own  ac- 
ceptance. It  cannot  be  contended  that  the  plain- 
tiff's qualified  acceptance  of  the  master's  drafts 
was  an  acceptance  in  a  mercantile  sense.  Tlie 
real  agreement  was  that  the  bond  was  to  be  void, 
if  the  shipowners  put  money  into  the  plaintiffs' 
hands  to  meet  the  bills.  This  appears  horn  the 
letter  of  the  agents  to  the  shipowners  of  Ist  Jaly 
1870.  This  was  not  done,  and  therefore  the  bond 
must  be  enforced.  The  bill  was  duly  presented 
within  the  meaning  of  theaflrreement.  Where  the 
parties  upon  whom  the  duty  of  providing  funds  to 
meet  a  bill  devolves  refase  to  supply  the  necessary 
money,  presentation  in  the  strict  sense  is  not 
necessary  for  the  purpose  of  obtaining  the  right  to 
enforce  a  bottomry  bond  :  (The  Staffordshire,  ante, 
p.  366  ;  L.  Bep.  4  P.  C.  194 ;  27  L.  T.  Rep.  N.  S. 
46.  It  is  no  objection  to  a  bottomry  bond  that  it 
was  given  as  collateral  security  to  bills  of  ex« 
change. 

8tainiHinh  y.  Shepard,  13  0.  B.  418.  448 ; 
The  Emanei^ion,  1  W.  Bob.  124. 

The  offer  made  to  release  the  owners  from  the 
maritime  premium  on  payment  of  the  bills  of  ex- 
change is  a  meritorious  act,  and  deserving  of  the 
consideration  of  the  court.  The  owners  of  cargo 
if  they  are  compelled  to  pay  this  bond  will  not 
oltimately  suffer,  as  they  can  recover  over  against 
the  shipowners. 

BeMon  Y,  Dwncan,  3  Ex.  644 ;  18  L.  J.  169,  Ex. 
Benjamin,  Q.O.  and  Cohen,  for  the  defendants. — 
Before  the  ship  was  discharged,  before  knowing 
what  the  repairs  woald  cost,  before  an  attempt 
was  made  to  raise  money  on  the  credit  of  the  ship- 
owners, Houdlette  and  Co.  secured  to  themselves 
the  right  of  disbursing  for  the  repairs,  and  stipu-' 
lated  a  bottomry  bond  on  the  defendants'  car^ 
as  security.  There  was  not  even  an  attempt  to  raise 
money  on  the  security  of  ship  and  freight  alone. 
Houdlette  and  Co.  knew  the  position  of  Messrs. 
Poillon,  as  shown  by  their  letters.  The  mas- 
ter never  communicated  with  the  defendants, 
bnt  with  his  owners  alone.  By  the  mail  leaving 
Mauritius  on  1st  Jaly  Houdlette  and  Co.  wrote 
both  to  the  shipownerH  and  to  the  defendants,  and 
although  in  the  letter  to  the  former  they  mentioned 
bottomry,  in  the  letter  to  the  latter  no  mention  of 


it  is  made.  In  effect  the  letter  to  the  defendants 
says  that  there  is  nothing  to  communicate  with 
re^rd  to  the  cargo.  The  letter  indicates  that  the 
ship  will  be  gone  in  two  months,  and  practically 
tells  the  defendants  not  to  write,  as  they  will  get 
farther  particulars  by  the  next  mail,  and  requests 
them  to  wait  for  full  information.  No  reason  is 
suggested  for  not  giving  the  information,  although 
they  are  challenged  to  do  so  by  our  answer  (par. 
5).  The  letter  was  not  calculated  to  cause  any 
disquietude  to  the  defendants  as  thsy  knew  that 
Poillons  were  rich,  and  that  the  plaintiffs  were 
their  agents,  and  the  defendants  mi^ht  reasonably 
expect  that  funds  would  be  provided  by  them. 
The  cargo  was  put  completely  into  the  hands  of 
Houdlette  and  Co.  by  the  master  and  shipowners. 
If  there  had  been  any  one  at  the  Mauritius 
authorized  to  draw,  the  money  would  have 
been  forthcoming  on  the  shipowners'  personal 
credit.  A  communication  with  owners  should  be 
made  before  spending  money ;  it  is  no  good  to 
communicate  after  the  ree  is  bound.  Houdlette 
and  Co.  did  not  write  again  for  two  mails,  and 
then  again  said  that  there  was  nothing  of  im- 

gortance  to  communicate,  and  said  nothing  about 
ottomry.  The  first  communication  from  them 
as  to  bottomry  is  on  the  19th  Oct.  1870.  The  ad- 
vertisement as  to  the  auction  of  the  bond  was 
issued  on  the  same  day  as  the  sale.  This  shows 
that  the  putting  the  bond  up  to  auction  was  only 
a  pretence,  whereas  an  arrangement  had  been 
made  months  before  that  Houdlette  and  Co.  were 
to  take  the  bond  as  security  lio  bills  of  exchange. 
This  was  the  first  public  attempt  to  raise  money, 
and  proves  our  answer  (par.  6).  Nobody  in  the 
Mauritius  could  have  known  that  there  was  to  be 
a  bottomry  bond,  and  all  the  repairs  had  already 
been  done  on  Houdlette  and  Co.^  credit.  A  com- 
munication by  telegraph  would  have  reached  the 
defendants  in  the  middle  of  July,  and  this  was 
within  the  master's  knowledge.  The  first  com- 
munication as  to  bottomry  was  by  the  shipowners' 
letter  reaching  the  defendants  on  8th  Sept.,  and 
then  the  shipowners  say  nothing  about  what  they 
are  going  to  do,  but  that  they  will  communicate 
further,  which  they  did  not.  The  shipowners 
did  not  intimate  that  they  would  not  meet 
the  bills,  and  no  request  was  made  to  the  de- 
fendants to  take  care  of  their  own  car^o. 
The  defendants  could  only  suppose  that  the  ship- 
owners being  rich  would  take  up  the  bills  on 
Barings.  Especially  in  view  of  The  Bonaparte 
(tihi  8up.)  we  submit  that  in  no  letter  to  the 
defendants  from  the  owners  of  the  ship,  their 
master,  or  agents,  was  the  defendants'  advice 
asked  as  to  what  was  to  be  done;  nor  was  any 
intimation  given  that  their  help  was  needed ;  and 
it  was  not  until  Jan.  1876  that  the  shipowners 
determined  that  they  woidd  not  pay.  At  that 
time  there  was  every  reason  to  expect  that  the 
bills  would  be  taken  up,  and  that  the  bottomry 
bond  would  not  be  enforced.  Even  if  the  def en- 
ants  had  telegraphed  after  hearing  on  8th  Sept. 
1970  of  the  proposal  to  bottomry,  the  telegram 
would  have  arrived  before  the  bond  was  signed, 
but  not  before  the  bargain  to  give  it  had  been 
made ;  it  was  this  bargain  that  bound  our  cargo, 
and  at  that  time  the  ship  was  reloaded.  Moreover, 
the  defendants  had  reason  to  believe  that  on  17th 
Sept.,  the  date  of  the  next  mail  leaving  Aden,  the 
vessel  had  lef  c  Port  Louis,  as  the  letters  said  she 
would  bo  gone  in  two  months  from  1st  July.  The-^T^ 
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plaintiffs  contend,  that  on  the  authority  of  The  Bona- 

farte  (tibi  svp,)  their  commanication  was  sufficient, 
n  that  case,  however,  the  owners  of  cargo  had  a 
letter  three  months  before  the  bond  was  given, 
requesting  advice  from  them,  and  they  gave  no 
answer,  but  left  the  cargo  to  be  dealt  with  by 
those  in  charge  of  it.    In   The  Lord  Cochrane 

2  W.  Bob.  320-333)  it  was  found  as  a  fact  that  the 
shippers  were  aware  of  the  transactions  as  to 
bottomry,  but  chose  not  to  interfere  ;  and  that  the 
shippers'  indifference  was  a  virtual  acquiescence 
in  the  master's  proceedings ;  but  Dr.  Lushington 
said:  "The  shippers,  it  is  to  be  noticed,  were 
resident  on  the  spot ;  and  it  is  perfectly  true  that  if 
they  had  been  kept  in  ignorance  of  the  intended  bot- 
tomry transaction,  that  it  would  have  been  a  strong 
argument  against  the  bona  fides  of  the  master, 
that  he  had  not  put  himself  into  communication 
with  them."  Then  how  much  stronger  is  the 
inference  against  the  6ona)l(26«  of  this  transaction, 
where  the  agents  put  themselves  into  communi- 
cation with  me  owners  of  cargo  but  said  nothing 
about  bottomry,  whilst  they  spoke  of  it  to  the 
shipowners.  An  owner  is  entitled  to  receive 
notice  of  the  intention  to  bottomry,  in  order  to 
enable  him  to  raise  money  for  the  purpose  of 
rescuing  his  vessel  or  cargo  from  its  difficulties  at 
a  smaller  amount  of  premium  than  the  maritime 
premium  would  necessarily  entail :  ( The  Panama, 
L.  Rep.  8  P.  C.  199.  203;  23  L.  T  Rep.  N.  S.  12 ; 

3  Mar.  Law.  Gas.  O.  S.  461, 463).  The  intention  to 
hypothecate  must  be  made  known,  not  merely  the 
delay.  Suoh  is  the  communication  required, 
whilst  here  the  defendants  were  led  to  suppose 
that  there  would  be  no  need  to  bind  the  cargo. 
As  to  the  defendants  having  refused  to  m&e 
advances  at  Bombay,  thejr  then  supposed  Trask 
was  the  shipowner,  and  his  credit  was  not  good. 
On  the  defendants  refusing,  PoiUons,  who  wore 
then  owners,  send  through  Barings  the  necessary 
money,  and  so  inform  the  defendants.  The  de- 
fendants bad,  therefore,  good  reason  in  the  suc- 
ceeding year  to  suppose  that  the  letters  were 
merely  intended  to  give  information  about  the 
cargo,  and  that  the  shipowners  would  advance  the 
necessary  funds.  The  master  of  a  ship  is  the 
chosen  asent  of  the  shipowner,  but  he  is  not  the 
agent  of  the  owner  of  cargo,  except  where  necessity 
compels  him  to  deal  with  it;  his  authority  with 
regajrd  to  the  cargo  is  strictly  limited  by  the 
necessity  which  gives  rise  to  the  exercise  of  that 
authority:  (The  OratUtidine,S  0.  Bob.  250.)  In 
the  absence  of  the  owners,  the  master  must  deal 
for  each  owner  as  if  he  were  present.  The 
master  cannot  deal  with  the  ship  or  cargo  to  the 
detriment  of  the  other.  He  should  ask  himself 
what  the  owner  of  cargo  would  do  if  present  to 
act  for  himself.  Before  any  disbursements  were 
made,  this  cargo  was  discharged.  There  were 
vessels  ready  to  carry  it  on  at  a  low  rate  of  freight. 
If  the  master  had  let  the  defendants  know  than  he 
required  assistance  to  earn  his  freight,  the  first 
inquiry  the  defendants  would  have  made  would 
have  been  as  to  the  value  of  the  ship  after  repairs. 
This  the  master  was  bound  to  do  as  their  agent, 
but  no  such  estimate  was  ever  made,  and  the 
master,  therefore,  did  not  act  as  an  honest  agent 
of  the  cargo.  [Sir  B.  Phillimobe. — ^The  practice 
in  these  cases  seems  to  be  that  where  surveys  are 
made  it  is  not  usual  to  estimate  the  value  after 
repairs ;  but  it  seems  reasonable  that  they  should 
ascertain  whether  that  which  they  are  going  to  repair 


is  worth  the  expenditore.]  That  is  the  princnple 
where  a  datm  is  made  under  a  polioy  of  insurance 
in  the  case  of  a  constructive  total  loss.  The 
master  was  bound  to  ascertain  what  the  Teasel 
after  repairs  would  have  sold  for  in  Port  liouia. 
It  was  alleged  that  after  repairs  she  was  a  better 
ship  than  when  the  master  took  her;  in  fiw^t  thej 
made  her  practically  a  new  ship,  and  that  without 
any  knowledge  of  her  ultimate  value.  There  was 
no  necessity  for  dealing  with  the  cargo  withcmt 
orders.  The  cargo  was  imperishable,  and  was  in 
safety  and  discharged  at  Port  Louis.  There  was, 
themore,  an  absence  of  the  necessity  wbich 
creates  a  master's  authority.  The  master  might 
have  transshipped  or  left  the  cargo ;  it  was  not  f<nr 
the  interest  oi  the  defendants  to  hypothecate  it. 
The  law  requires  oommunioacion  in  order  that 
the  owner  may  determine  what  he  will  do  with  hia 
cargo,  and  that  he  may  not  be  in  the  hands  of  an 
agent  appointed  by  nebessity.  If  the  defendants 
had  had  the  oppOTtunity  of  communicating,  and 
had  forbidden  bottomry,  the  master's  authority 
would  have  been  taken  away  and  his  agency  de- 
stroyed; but  here  the  bargain  was  made  under 
his  pretended  agency  two  months  before  the  bond 
was  sigpied.  A  master  has  no  right  to  inoar 
expense  on  the  cargo  owners'  credit  except  he 
cannot  communicate.  Although  bottomry  bonds 
on  ship  and  freight  may  be  encouraged,  bonds  on 
cargo  should  be  carefully  watched,  as  they  are 
usually  given  not  so  much  for  the  benefit  of  the 
owners  of  cargo  as  for  the  benefit  of  the  sbip- 
owners,  more  especially  where  the  money  is  ad- 
vanced by  the  agents  of  the  ships :  {The  Hero,  2 
Dods.  Adm.  Bep.  139.)  Bottomry  bonds  given 
under  the  law  of  foreign  countries  stand  on  a 
different  footing  from  bonds  given  under  English 
law,  but  the  law  of  the  United  States  as  to  these 
bonds  is  the  same  as  English  law. 

Parsona  on  Shipping,  pp.  143, 144,  n. : 

The  WUUam  and^mmetiney  Blatohford  &  How- 
land'a  Adm.  Bep.  06,  71 
Then  as  to  the  bills  of  exchange.  The  arrange- 
ment for  taking  up  the  bond  was  made  exclusively 
for  the  benefit  of  the  shipowners.  We  submit 
that  no  bond  on  ship,  freight,  and  cargo  can  be 
valid  where  a  secret  benefit  is  reserved  for  the 
shipowners  which  is  not  also  allowed  to  the  owners 
of  cargo.  The  shipowners  were  to  be  relieved 
from  the  maritime  premium  on  prompt  payment  of 
the  bills  of  exchange,  but  no  such  offer  was  made 
to  the  defendants.  The  bills  were  charged  by  the 
plaintiffs  to  the  account  of  "  Ship  Onward  and 
owners,"  and  not  to  the  ship,  cargo,  and  owners. 
By  the  terms  of  the  bills  they  were  to  be  placed 
to  the  credit  of  the  ship  and  owners.  By  law  the 
master  cannot  make  any  agreement  in  which 
there  is  any  difference  as  to  the  terms  of  re- 
imbursement between  the  owners  of  ship  and 
cargo.  Being  agent  of  both,  he  is  bound  to 
stipulate  for  the  same  benefit  to  both.  By  their 
letter  of  credit  the  plaintiffs  intended  the  benefit 
to  be  applied  to  both  sets  ot  owners.  The  bond  is 
therefore  void  as  against  the  cargo.  Moreover, 
the  plaintifis  were  under  no  obligation  to  aooept 
the  roaster's  drafts,  having  no  funds  in  their  hands 
for  the  purpose.  They  did  honour  them,  and  the 
drawer  is,  therefore,  discharged.  This  release  of 
the  master  and  shipowners  releases  the  owners  of 
cargo.  The  owners  of  cargo  were  only  sureties 
for  the  shipowners  for  the  repayment  of  the 
amount  of  the  repairs,  as  argued  for  the  plaintiffs. 
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and  can  recover  over  against  the  shipowners. 
Now  by  the  Mercantile  Law  Amendment  Act  1856 
(19  h  20  Vict.  c.  97),  sect.  5,  a  surety  who  dis- 
charges his  principal's  liability  is  entitled  to  have 
assigned  to  him  all  the  securities  held  by  the 
creditor,  and  to  sne  the  principal  in  the  name  of 
the  creditor.  Before  the  date  of  accepting  the 
bills  the  plaintiffs  had  been  informed  that  the  ship* 
owners  reserved  to  themselves  the  option  of  taking 
np  the  bills  or  not,  and  yet  the  plaintiffs  chose  to 
accept,  and  so  paid  the  bill  aod  discharged  the 
bond.  Again,  the  bills  were  never  presented. 
Before  a  bond  given  as  collateral  security  to  bills 
of  exchange  can  be  enforced,  there  must  be 
proof  of  presentatioa :  {The  8lafford$hire,  anie^ 
p.  365;  L.  Rep.  4  P.  C.  194;  27  L.  T.  Rep. 
N.  ti.  46).  The  defendants,  if  they  had  paid  this 
debt,  would  have  been  entitled  to  the  bills  of 
exchange.  If  the  plaintiffs  had  protested  the  bills 
of  exchange  instead  of  dischargmg  the  drawer  by 
accepting  them,  the  drawer  would  still  be  re- 
sponsible. As  it  is,  the  master  has  a  claim  against 
the  ship  for  his  wages  which  takes  precedence  over 
the  bood:  (The  DcMring,  L.  Rep.  2  Adm.  &  Eca 
260).  He  is  discharged  from  his  bill,  and  can  now 
come  upon  the  ship  for  an  amount  which  the 
defendants'  car«o,  if  the  bond  is  enforced,  will 
have  to  supply  towards  the  payment  of  the  boud. 
The  plaintiffs  have  thus  destroyed  one  of  the 
sureties  to  which  we  should  have  been  entitled 
if  they  had  protested  that  'bill  The  credi- 
tor who  releases  any  of  the  securities  which 
be  holds  for  the  payment  of  his  claim,  with- 
out the  consent  of  another  surety,  releases  that 
anrety. 

MUward,  Q.C.  in  reply. — The  plaintiffs  are 
charged  with  fraud,  but  their  mercantile  position 
is  safBcient  to  rebut  any  such  presumption ; 
moreover,  the  fact  that  any  communication  was 
made  at  all  is  inconsistent  with  such  a  charge. 
Then,  first,  was  any  communication  necessary  P 
Considering  the  difficulty  of  sending  to  Aden  to 
telegraph,  there  was  no  necessity:  (The  Aue- 
trcUasian  Steamship  Go,  v.  Morse^  a/nte^  p.  4W  \ 
L  Rep.  4  P.  C.  222;  27  L.  T.  Rep.  N.  S. 
357).  Secondly,  did  the  master  or  agents  com- 
municate sufficiently?  There  was  no  necessity 
to  communicate  the  intention  to  bottomry  in 
express  terms ;  it  was  not  done  in  The  Bonaparte 
(ubi  9up,),  and  yet  the  bond  was  there  upheld. 
The  defendants  were  not  entitled  to  stand  by  and 
do  nothing ;  they  should  have  acted  on  the  com- 
munication. The  letter  of  30th  June  mentions 
probable  expenses,  and  where  was  the  money  to 
come  from  except  from  bottomry.  [Sir  R.  Philli- 
MOBS :  The  letter  to  the  defendants  stops  short  at 
a  particular  point.  Mr.  Benjamin  contends  that  it 
is  a  singular  thing  that  the  same  information  was 
not  given  to  the  owners  of  ship  and  of  cargo.] 
Unless  there  was  fraud,  this  conduct  avails 
nothing.  They  then  must  have  known  of  tne 
intention  to  bottomry,  and  if  the  first  letter  was 
not  answered  the  others  would  not  have  been. 
If  there  was  no  fraud,  the  communication  was 
ample.  Moreover,  however  strong  these  argu- 
ments press  against  the  shipowners,  they  cannot 
affect  the  innocent  holders  of  the  bond.  The 
Pana/ma  (ub%  «up*)  carries  the  law  as  to  com- 
munication no  farther  than  The  Bonaparte  (ubi 
»up.).  It  does  not  touch  the  question  whether 
notice  of  the  condition  of  the  vessel  is  sufficient. 
In  The  Lord  Oochrane  (vhi  «up.)  Dr.  Lushington 


said :  "  It  appears,  however,  that  only  one  or  two 
of  these  individuals,  and  those  possessing  the 
slightest  degree  of  interest,  in  any  way  interfered 
or  took  any  share  in  the  matter.  In  my  opinion, 
this  indifference  was  a  virtual  acquiescence  in  the 
master's  proceedings,  and  is  much  the  same  thing 
as  if  a  communication  had  taken  place  between 
the  master  and  themselves,  and  their  answer  had 
been  '  we  will  have  nothing  to  do  with  the  matter ; 
you  must  ant  according  to  your  own  discretion.* " 
In  the  same  way  the  defendants  practically  said  in 
this  case  the  same  thing.  As  to  transshipment,  if 
the  defendants  had  transshipped  they  would  have 
been  compelled  to  ^y  full  freight  to  the  ship- 
owners, as  well  as  freight  home  for  another  vessel, 
whereas  if  they  had  taken  up  the  bills  they  would 
have  paid  only  2^  per  cent,  interest,  and  could 
have  recovered  over  from  the  shipowners.  The 
defendants  were  not  bound  to  transship,  but  they 
were  at  least  bound  to  write  and  stop  the  bottomry 
of  the  cargo.  As  they  did  nothing  the  master  had 
authority  to  bottomry.  The  defendants  were 
aware  of  the  terms  upon  which  the  bond  was 
given,  and  could  have  advanced  funds  to  take  up 
the  bills.  The  master  had  no  funds  in  the  plain- 
tiffs' hands,  and,  therefore,  their  conditional  accept- 
ance did  not  discharge  him.  The  master  cannot 
recover  his  wages  in  priority  to  the  bond,  as  he 
himself  is  personally  bound  by  it.  They  can  sue 
the  master  on  the  bond,  a  better  security  than  his 
biUs. 

Our.  adv,  vult. 
Jan,  28,  1873.— Sir  R.  Phillimobb.— This  is  a 
cause  of  bottomry  instituted  on  behalf  of  Messrs. 
Baring  Brothers,  the  legal  holders  of  a  bottomry 
bond  on  the  ship  Onward,  her  freight,  and  cargo, 
against  the  owners  of  the  cargo,  Messrs.  Fiudlay 
and  Co.,  of  Glasgow.  The  Onward  is  a  large 
ship  of  933  tons  belonging  to  the  United  States  of 
North  America,  and  whilst  on  a  voyage  from 
Moulmein  to  Queenstown  or  Falmouth  for  orders, 
and  from  theoco  to  a  port  of  discharge  in  the 
United  Kingdom  or  on  the  Continent  between 
Bordeaux  and  Hamburg,  both  ports  inclusive, 
laden  with  a  cargo  of  teak  timber,  was  compelled 
to  put  into  Port  Louis,  in  the  island  of  Mauritius, 
in  order  to  repair  and  refit.  The  plaintiffs  allege 
that  the  master  of  the  Onward  was  without  funds 
or  credit  at  that  port,  and  was  compelled  to  raise, 
for  the  purpose  of  repairs  and  necessarv  disburie- 
ments,  a  sum  of  24,369  dollars  and  69  centimes, 
being  5130Z.  da,  3(2. ;  and  it  appears  in  the  amended 
pleading  that  this  bond  was  given  as  collateral 
security  for  a  bill  of  exchange  drawn  for  the  same 
amount  on  Messrs.  Baring  Brothers  aod  Co.  The 
Onward  arrived  in  London  on  the  7th  Feb.  1871. 
The  ship  was  sold  by  order  of  the  court;  the 
proceeds  of  the  sale  and  the  f reisht  were  paid  into 
court.  By  a  decree  of  the  9  th  May  1871  the  court 
pronounced  for  the  validity  of  the  bond  as  far  as 
regarded  the  ship  and  freight,  and  condenmed  the 
proceeds  of  them  as  the  amount  due  on  the  bond. 
From  a  memorandum  supplied  to  me  from  the 
registry,  it  appears  that  the  vessel  was  appraised 
pn  the  11th  April  at  20001. ;  she  was  offered  for 
sale  on  the  19th  April  1871,  but  no  bid  could  be 
obtained ;  she  was  again  appraised  on  23rd  April 
at  1700Z.  and  sold  on  26th  AprU  1871  for  1870Z. ; 
the  market  for  ships  was  in  a  verv  depressed  state 
at  that  time.  The  statement  of  account  of  the 
proceeds  of  sale,  of  the  payments  thereout,  and  of 
the  claims  Ibereon,  is  as  follows : —         ^^  j 
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je    s.  d. 

Orois  prooeedB  of  yeBsel  1870    0    0 

MftnhaU'fl  fees,  Ao.,  on  MJe  12116    8 

Netprooeeda   1748    3    4 

Freight  paid  into  ooort 2338    6    6 

Total    4086    9  10 
Patmbnts  thbbbout. 

Wages  of  Crew 604  U    9 

Disbnrsements  made  by   bond- 
holders paid  to  them  by  order 

of  court  240    9    6 

845    4    3 

Leaving  a  balanoe  in  oonrt 8241    5    7 

There  were  prior  claims  thereon : — 

*OoetB  as  to  wages  of  orew 

*Co8ts  as  to  payment  of  disbnrsements  by 

bondholders 

Master's  claim 

Costs  as  to  ditto 

Amount  of  bottomry  bond  on  ship,  freight, 

and  cargo,  say 6238  12    9 

In  respect  of  the  two  claims  marked  thns  (*)  the 
bondholders  have  been  given  a  prior  lien  on  the 
proceeds  by  order  of  the  conrt.  It  is  said  that 
the  masters  claim  amounts  to  12002.,  and  the 
result  will  be  that  nearly  the  whole  amount  of  the 
bond,  if  valid,  will  have  to  be  paid  by  the  owners 
of  the  cargo.  The  defendants,  the  owners  of  the 
cargo,  contend  that  the  bond  is  invalid,  as  relates 
to  the  cargo,  on  various  grounds  which  may  be 
classed  as  toUows :  (1)  that  the  bond  was  given  as 
collateral  security  for  the  payment  of  the  bill  of 
exchange,  which  bill  was  accepted  and  paid,  or  if 
not  accepted  and  paid  was  not  duljr  presented,  or  if 
presented  and  dishonoured  the  said  bill  was  not 
protested,  and  due  notice  of  the  dishonour  of  the 
said  bill  was  not  given  to  the  drawer  or  to  the 
defendants;  (2)  that  the  bond  was  entered  into 
with  undue  haste,  and  before  it  was  ascertained 
that  the  money  could  not  be  raised  upon  the  credit 
of  the  owners  of  the  ship ;  (3)  that  the  bond  was 
given  on  the  cargo  without  due  communication — 
that  is  practically  without  communication — to  the 
owners  of  the  cargo ;  (4)  that  if  the  communication 
made  to  the  owners  of  the  cargo  was  sufficient, 
the  bond  was  given  before  sufficient  time  had 
elapsed  to  enable  the  owners  of  the  cargo  to  send 
their  answer;  lastly,  that  all  tbe  facts  disclose 
that  from  first  to  last  there  was  a  fraudulent 
intention  of  throwing  upon  the  owners  of  the  cargo 
the  obligation  which  ought  to  have  been  borne  by 
the  owners  of  the  ship;  and  that  for  one,  or 
several,  or  all  these  reasons,  the  owners  of  the 
cargo  ought  to  be  dismissed  trom  this  suit.  I  will 
endeavour  first  to  state  the  facts,  admitted  or 
proved,  and  then  to  state  what  I  conceive  to  be 
the  law  in  relation  to  them,  and  to  the  positions 
which  I  have  adverted  to  as  being  set  up  in 
defence.  First  as  to  the  facts :  It  appears  that  on 
the  5th  Sept.  1868,  Messrs.  Foillon  became  the 
owners  of  the  ship,  and  announced  that  fact  on 
5th  Aug.  1869  to  Messrs.  Findlay  and  Co.,  the 
defendants,  Messrs.  Foillon  dwelt  at  New  York. 
The  charter-party  was  dated  the  6th  Jan.  1868. 
Messrs.  Findlay  and  Oo.,  the  owners  of  the  cargo,  are 
merchants  at  Glasgow,  and  have  a  house  or  agents  of 
the  same  name  at  Moulmein,  and  the  Onward  Bet  sail 
from  Moulmein  on  1st  April  1870  (it  is  not  necessary 
to  go  into  the  earlier  historv  of  the  vessel)  with  a 
cargo  of  teak  put  on  board  bv  the  Findlays*  house 
at  Moulmein  for  Calcutta,  but  bad  weather  and 
considerable  damage  consequent  thereupon  com- 


?elled  the  ship  to  put  into  the  Mauritiua  on  Uie 
1th  June.  On  the  13th  she  was  towed  into 
harbour.  On  the  14th  or  15th  snrveyore  re- 
commended the  captain  to  discharge  the  cargo. 
On  the  17th  the  discharge  began ;  on  the  29th  the 
captain  wrote  a  letter  to  his  owners  (Messrs. 
Poillon)  at  New  York,  in  which  he  set  forth  the 
misfortunes  which  had  befallen  the  ship,  and  added 
that  on  3l8t  May,  *'  after  a  consultation  with  the 
officers  and  crew,  it  was  found  expedient,  for  the 
benefit  of  all  concerned  to  deviate  from  the  proper 
course  of  the  voyM;e  and  seek  this,  our  nearest 
port,  for  repairs.*'  It  then  set  out  what  bad  taken 
place  on  the  13th,  15th,  16th,  and  17th  June,  and 
continued :  [His  Lordship  then  read  the  remainder 
of  the  letter  of  the  master  to  the  shipowners  of 
29th  June  1870,  before  set  out]  On  the  same 
29th  June  Messrs.  Houdletto  and  Co.  wrote  to  tbe 
Findlays'  house  at  Moulmein  as  follows  :  [His 
Lordship  then  read  the  letter  of  29th  June  1870 
from  Houdlette  and  Co.  to  Messrs.  Tod,  Findlay, 
and  Co.,  Moulmein,  before  set  out] ;  and  on  the 
30th  June  Messrs.  Houdlette  and  Co.  wrote  to  the 
Findlays  at  Glasgow  pretty  much  to  the  same 
effect.  It  was  as  follows:  [His  Lordship  then 
read  the  first  part  of  the  letter  of  30th  June  1870 
from  Houdlette  and  Co.,  to  T.  D.  Findlay,  Esq., 
Glasgow,  before  set  out.]  The  letter  is  pretty 
much  the  same  as  the  other,  and  ends  in  this  way  : 
"  We  think  that  she  will  be  detained  here  about 
two  months  longer  to  finish  discharging,  make  the 
necessary  repairs  and  reload,  and  her  expenses 
here  will  amount  to  about  4000Z." ;  and  then  follows 
these  words :  "  By  next  opportunity  we  shall  be 
able  to  give  you  more  particulars,  and  in  the  mean 
time  remain,  &c."  On  the  1st  July,  that  is  the 
day  after,  and  practically  by  the  same  post,  I 
suppose,  Messrs.  Houdlette  and  Co.  wrote  to 
Messrs.  Foillon  as  follows:  [His  Lordship  then 
read  the  letter  of  1st  July  1870  from  Houdlette 
and  Co.  to  Messrs.  C.  and  B.  Foillon,  New  York, 
before  set  out,  down  to  the  words  "  four  thousand 
pounds  sterling  "  inclusive.]  What  follows  it  will 
be  seen  was  not  inserted  in  tbe  letter  to  Messrs. 
Findlay,  of  Glasgow,  on  the  ^^th  June ;  ^  and  for 
the  purpose  of  procuring  funds  for  the  payment  of 
these  repairs  we  have  proposed" — these  words 
deserve  attention — "  to  Captain  Hewitt  to  take  his 
draft  on  Messrs.  Baring  Brothers  and  Go.»  of 
London,  drawn  at  90  days'  sight,  at  5  per  cent, 
discount,  with  a  bottomry  bond  on  ship,  cargo,  and 
freight  as  collateral  security,  with  the  under- 
standing that  the  bond  shall  be  null  and  void 
provided  the  draft  be  accepted,  and  should  you 
approve  of  this  proposal  you  will  please  place  in 
the  hands  of  Messrs.  Baring  Brothers  &  Co. 
sufficient  funds  to  meet  the  draft  on  presentation, 
&c."  [His  Lordship  read  the  letter  to  the  end,  as 
before  set  out.]  It  may  be  observed  here  that  tbe 
first  mail  for  Glasgow  left  the  Mauritius  on  the 
Iflt  July,  and  would  arrive  at  Glasgow  about  the 
30th  July,  so  that  in  fact  the  letter  of  30tb  June  to 
Messrs.  Findlay  at  Glasgow,  and  that  to  Messrs. 
Foillon  on  the  1st  July  left  the  Mauritius  on  the 
same  day.  On  the  25th  Aug.  Messrs.  Foillon 
wrote  to  Messrs.  Findlay,  of  Glasgow,  as  follows  : 
[His  Lordship  then  read  the  letter  of  25th  Ang. 
trom  Messrs.  C.  and  K  Foillon  to  Messrs.  T.  D. 
Findlay  and  Co.,  of  Glasgow,  before  set  out.]  Tbe 
inclosures  referred  to  were  the  letters  of  29th 
June  and  1st  July  from  Houdlette  and  Co.  to 
Foillon  and  Co.  at  New  York,  and  from  the  master 
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to  Messrs.  Poillon  and  Oo.  That  letter  of  the  25th 
Aug.  would  be  delivered  at  Glasgow  on  the  8th 
Sept.  By  the  inclosures  Findlay  was,  for  the  first 
time,  apprized  that  it  had  beeu  proposed  to  the 
master  to  take  a  bottomry  bond  affectiDg  the 
cargo — this  being  recited  in  the  passage  of  the 
letter  which  was  omitted  in  the  letter  of  30th 
June  from  Hondlette  and  Oo.  to  Findlay,  the  post 
conld  have  brought  no  answer  from  (ilasffow  to 
the  Manritias  which  conld  arrive  before  the  3rd 
Nov. — the  communication  by  telegraph  would,  if 
no  obstacle  had  occurred,  have  occupied  from 
twelve  to  fourteen  days — that  is,  ten  or  fourteen 
hours  by  telegraph  to  Aden,  and  ten  to  thirteen 
days  by  mail  steamer  to  the  Mauritius.  The 
Onward  sailed  from  the  Mauritius  on  the  15th 
Oct.  Two  mails  elapsed  before  Hondlette  aud  Co. 
wrote  again  to  Findlay  at  Glasgow.  On  the  18th 
Sept.  they  sent  the  following  letter : — "  Dear 
Sir, — Sioce  writing  you  on  the  30th  June" — there 
ia  all  that  interval — "  the  Onward  has  come  out  of 
dock,"  &c.  (see  the  letter  of  18th  Sept.  from 
Hondlette  aud  Go.  to  T.  D.  Findlay,  Esq.,  Glasgow, 
before  set  out),  and  the  letter  ends  as  follows: 
*'  with  nothing  of  importance  to  add,  we  remaio, 
&c.*'  (as  before  set  ont).  They  wrote  to  the  same 
effecti  to  the  Fiodlays  at  Moulmein  on  the  same 
18th  Stipt.  There  is  no  mention  in  this  letter  of 
any  inr.ention  to  bottomry  the  cargo.  On  the  19th 
Oct.  they  wrote  the  following  letter  to  Findlays  at 
Glasgow  and  Fiodlays  at  Moulmein.  [His  Lord- 
ship then  read  the  letter  of  19th  Oct.  1870  from 
Hondlette  and  Co.  to  T.  D.  Fiodlay,  Esq.,  Glas- 
gow, before  set  outj;  and  in  this  letter,  for  the 
first  time,  the  Findlays  were  apprized  by  Hond- 
lette and  Co.  that  their  cargo  had  been  bottomried, 
though  even  then  as  a  collateral  security  to  the 
draft  on  Messrs.  Bariog—tbe  ship  having  sailed, 
as  I  have  already  stated  on  the  15th  Oct.  No 
intimation  was  conveyed  either  in  this  letter  or  in 
that  of  1st  July,  inclosed  in  that  of  25th  Aug., 
that  the  Foiilons  had  not  placed  (as  it  had  been 
suggested  by  Hondlette  and  Co.  in  the  letter  of 
let  July)  in  the  hands  of  Messrs.  Baring  Brothers 
and  Co.  sufficient  funds  to  meet  the  draft  on 
presentation :  and  indeed  they  had  not  made  up 
Lheir  minds  not  to  do  so  until  the  6th  Jan.  1871. 
In  their  letter  to  Messrs.  Baring  from  New  York, 
of  the  2l8t  Sept.,  they  say :  We  are  not  desirous 
of  advancing  the  money  spent  at  Mauritius,  unless 
by  so  doing  we  can  make  a  saving,  and  for  that 
reason  would  thank  you  on  receipt  of  the  docu- 
ments, and  before  you  accept  or  pay  the  bond,  to 
get  your  average-stater  to  make  a  rough  estimate 
that  will  show  how  much  the  ship  will  have  to  pay 
after  deducting  from  the  total  amount  due  under 
the  bond  (if  promptly  paid)  such  sums  as  the 
cargo  and  underwriters  on  freight  will  have  to  pay, 
and  telegraph  the  result  to  ns  by  cable ;  and  we 
would  like  the  amount  also  dne  from  the  ship 
classified  so  as  to  show  how  much  the  underwriters 
on  vessels  wonld  have  to  pay,  and  how  much  would 
fall  on  the  owners ;  with  tlicse  two  items  before  us, 
w©  can  determine  whether  or  not  it  would  be  desir- 
able to  advance  the  money ,or  let  the  vessel  be  sold  to 
pay  thebond.'*  And  on  the  6th  Jan. they  wrote  as  fol- 
lows :  [His  Lordship  then  read  the  letter  of  6th  Jan. 
1871  from  C.  and  E.  Poillon  to  Capt.  James  H. 
Hewitt,  London,  set  out  in  the  pleadings.]  It  was 
admitted  by  the  counsel  for  the  bondholders  that  the 
conduct  ol  Messrs.  Poillon  in  this  matter  was  very 
reprehensible,  but  it  was  at  the  sam  e  time  contended  I 


that  with  this  conduct  the  bondholder  had  no 
concern,  and  ought  not  to  suffer  on  account  of  it. 
To  these  facts  I  will  now  endeavour  to  apply  the 
law.    And  first  as  to  the  objection  to  the  validity 
of  the  bond  on  the  ground  that  it  was  a  collateral 
security  only  to  the  bill  of  exchange,  which  had  not 
been  presented  or  protested.    In  support  of  this 
proposition  the  case  of  The  Staffordshire  {ubi  n*p.), 
recently  decided  by  the  Privy  Council,  was  cited. 
I  have  considered  that  case,  and  I  am  of  opinion 
that  it  does  not  warrant  the  conclusion  sought  to 
be  derived  from  it.    The  bond  in  this  case  was  to 
be  cancelled,  as  the  evidence  shows,  on  the  prompt 
payment  of  the  bill — and,  otherwise,  to  be  enforced 
— there  was  no  prompt  payment.    The  Poillons 
never   provided    the    Messrs.    Baring    with  the 
requisite  funds ;  the  bills  came  home  and  were  in 
fact    duly    presented — they   were   not   protested 
because  the  drawer,  the  captain,  had  no  money 
in  the  hands  of  Messrs.  Baring,  and  no  notice  of 
dishonour  was  necessary,  therefore,  to  be  given. 
In  the  case  of  Btainhanh  v.  Shepard  (ubi  sup.), 
decided  by  the  Exchequer  Chamber  in  1853,  the 
judges,  referring  to  the  cases  in  Admiralty  Court, 
say :  "  We  must  not  be  supposed  to  intimate  a 
doubt  that  a  bottomry  bond  may  not  be  given  at 
the  same  time  with  and  as  a  collateral  security  for 
bills  of  exchange  drawn  on  the.  owner.*'    It  was 
argued  that  the  Messrs.  Baring  took  up  these 
biUs,  but   the  evidence    of    Mr.  Theobald  with 
respect  to  their  mode  of  transacting  business  of 
this   kind  satisfies  me   that  this  statement  was 
incorrect.    Upon  the  whole,  I  am  clear  that  the 
bottomry  bond  is  not  invalid  upon  the  groqnd  that 
the  bills  of  exchange  have  not  been  presented  or 
protested.    Accordmg  to  the  law  the  master  is 
always  the  agent  for  the  ship,  and  in  special  cases 
of  necessity  the  agent  for  the  cargo  also.    He  is 
the  appointed  agent  of  the  former,  the  involuntary 
agent  of  the  latter.     From  these  principles  of 
jurisprudence  two  important  consequences  flow. 
First,  that  when  the  circumstances  permit  the 
master  must  communicate  with  the  owner  before 
he  does  any  act  which  seriously  affects  the  valne 
of  the  ship  in  the  one  case,  or  of  the  cargo  in  the 
other.    This  is  a  doctrine  at  which  the  English 
court  have  slowly   bat   steadily  arrived.    That 
communication  was  necessary  in  the  circumstances 
of  this  case,  I  have  no  doubt  whatever,  notwith- 
standing the  argument  to  the  contrary  which  has 
been  addressed  to  me.    The  cargo  was  timber,  not 
of  a  perishable  character ;  it  belonged  to  one  firm. 
The  owner  might  well  have  thought  it  for  his 
interest  to  advance  the  requisite  funds  for  the 
repairs,  or  to  pay  tbe  full  freight  and  to  embark  it 
in  another  vessel;    the  rate  of  freight  for  such 
timber  was  low  at  the  Mauritius.    As  it  is,  he 
will  if  the  bond  be  pronounoed  for,  when  demands 
having  claims  of  priority  have  been  satisfied,  have 
to  pay  nearly,  if  not  the  whole,  sum  of  51301.,  his 
liability  for  freight  being  23382.    It  has  been  said 
that  he  is  not  really  injured,  for  by  another  action 
in  another  court  he  may  recover  from  the  ship- 
owner what  he  now  pays  to  the  bondholder.    This 
operation,  however,  is  not  unattended  with  expense 
and  delay  where  the  shipowner  is  solvent  and 
dwells  in  this  country ;  but  in  the  present  case, 
though  there  be  co  reason  to  doubt  his  solvency, 
he  is  domiciled  at  New  York,  and  I  cannot  discover 
that  the  doctrine  of    the    English    decision  in 
Dtmcan  v.  Benson  (tibi  swp.)  has  ever  been  judi- 
cially recognized  in  that  Qountry.    A  oommunioa- 
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tion  was,  therefore,  in  my  opinion  indispensable  in 
the  cironmstanoes  of  the  oase  to  the  validity  of  a 
bottomry  bond  on  the  cargo.  It  has  been  argaed, 
however,  that  a  oommanication,  thooffh  not 
necessary,  was  in  fact  made,  and  this  is  the  next 
point  to  consider.  Connected  with  this  consider- 
ation is  the  allegation  that  Findlay  was  negligent, 
that  he  chose  to  fold  his  hands  and  do  nothing. 
It  does  not  seem  to  me  that  he  was  negligent. 
The  master,  his  agent  from  the  necessity  of  the 
case,  never  wrote  to  him  at  all.  The  agent  of  the 
ship  wrote  indeed  on  the  1st  July  to  the  owner  of 
the  cargo,  soppressing  in  the  letter  the  fact  that 
he  nrg^  a  bottomry  bond  on  the  ca^o,  which  he 
revealed  to  the  owner  of  the  ship.  The  letter  of 
the  25th  Ang.  from  Poillon,  which  the  defendant 
received  on  the  8th  Sept.,  contained  the  first 
intimation  of  the  bottomry  bond,  and  then  Findlay 
was  informed  that  the  ship  would  probably  be 
detained  only  two  months,  dating  from  the  1st 
July.  As  it  hap]:>ened,  by  the  nse  of  telegraph  and 
mail  a  message  might  have  arrived  before  the 
vessel  sailed  on  the  15th  Oct.  But  even  this  was 
matter  of  uncertainty,  and  if  such  message  had 
arrived,  the  bond,  though  not  literally  signed,  had 
been  determined  upon,  and  a  bargain  made  upon 
the  faith  that  it  would  be  duly  executed.  It  is  not 
impertinent  to  the  question  of  sufficiency  of  com- 
munication to  remember  that  in  this  peculiar  class 
of  casep,  in  which  the  interest  of  absent  principals 
may  be  so  seriously  affected,  the  law  has  con- 
sidered that  the  lender,  as  well  as  the  borrower, 
has  some  duty  to  discharge.  He  is  bound  to  make 
a  reasonable  inquiry  as  to  the  necessity  which 
authorizes  the  master  to  hypothecate.  Now  the 
lenders  in  this  case,  Houdlette  and  Co.,  were  the 
agents  of  the  ship.  **  They  represented  me,"  the 
master  said,  when  asked  if  the  repairs  were  not 
done  on  their  credit :  and  it  appears  to  me  from 
the  correspondence  to  which  I  have  already 
adverted  that,  fi*om  a  very  early  period,  before 
the  cargo  was  fully  discharged,  before  the  expenses 
necessitated  by  the  repairs  were  accurately  known, 
before  an  attempt  had  been  made  to  raise  funds  on 
the  personal  credit  of  the  owners  of  the  ship — 
whom  they  knew  to  be  affluent  merchants  at  New 
York — before  any  attempt  had  been  made  to  raise 
money  on  the  ship  and  freight,  Houdlette  and  Co. 
suggested  to  the  master,  and  advised  him  to  give 
a  bottomry  bond  on  the  cargo  as  well  as  on  the 
ship  and  freight  as  a  collateral  security,  indeed,  to 
his  draft  on  Messrs.  Baijng  and  Co.  And  here  I 
must  observe  that  the  name  of  this  great  and 
much  esteemed  commercial  firm,  the  present  bond- 
holders, was  put  before  me  as  if  of  itself  an 
argument  against  any  want  of  boTia  fides  in  this 
transaction,  but  I  am  of  opinion  that  I  must 
consider  this  case  as  if  Messrs.  Houdlette  and  Co. 
were  still  the  holders  of  the  bond  which  has  been 
transferred  to  Messrs.  Baring.  Whatever  legal 
infirmities  were  incident  to  the  instrument  while 
possessed  by  the  former  belong  to  it  in  the  hands 
of  the  present  owners.  Not  only  did  Messrs. 
Houdlette  and  Co.,  as  has  been  already  observed, 
omit  in  their  letter  to  the  owners  of  the  cargo  the 
passage  as  to  the  bottomry  bond  inserted  in  their 
letter  to  the  owners  of  the  ship,  but  they  state 
that  "  by  next  opportunity  we  shall  be  able  to  give 
further  particulars";  that  is,  they  suggest  that 
Findlay  should  wait  before  he  answers  their  letter. 
Findlay  says  in  effect  that  this  letter  did  not  raise 
any  alarm  as  to  a  bottomry  bond  on  the  cargo 


and  accordingly  Mr.  Findlay  says  in  his  evidence : 
"  We  did  not  answer,  as  we  expected  to  receive 
further  information  as  to  the  position  of  the  ship 
by  the  following  mail.  We  received  no  further 
letters  for  the  next  two  mails."  They  did  not 
answer  the  letter  of  the  25th  Aug.  because  they 
had  no  time — ^he  says — to  write  to  the  Mauritius ; 
and  writing  to  New  York  would  have  been  of  no 
avail  to  stop  the  proceedings  at  the  Mauritius. 
Moreover,  he  assumed  that  Poillon  would  pay  the 
money  into  the  hands  of  Messrs.  Baring,  because 
he  knew  that  Poillon  was  a  rich  man.  Indeed, 
Poillou's  letter  of  the  6th  Jan.  1871  shows  that  it 
was  not  from  want  of  means  that  he  refused  to 
pay  the  money.  As  to  Houdlette  and  Ca,  they 
allow  two  posts  to  go  out  without  further  com- 
munication to  Findlay.  On  the  18th  Sept.  they 
write  that  the  vessel  "  has  been  thoroughly  re- 
paired," and  they  say  they  hav^  **  uotbing  of 
importance  to  add."  They  are  still  silent  as  to 
the  bottomry  bond.  On  the  19th  Oct.  after  the 
ship  had  gone  to  sea — which  she  did  on  the  15th 
Oct. — they  make  the  first  communication /rom  the 
Mauritius  to  Findlay  that  the  cargo  had  been 
bottomried.  If  a  communication  was  neoessary 
and  a  proper  communication  was  not  made,  I  do 
not  think  that  the  absence  of  it  oan  be  excused  on 
the  ground  of  the  laches  of  the  owner  of  the 
cargo.  In  the  case  of  The  Oriental  (3  Moore 
P.  C.  C.  398)  the  owner  of  the  ship  resided 
at  St.  John's,  New  Brunswick ;  the  ship  was  at 
New  York  when  the  necessity  for  repairs  arose. 
New  York  was  distant  600  miles  from  St.  John's, 
and  between  the  cities  there  was  a  communication 
by  electric  telegraph.  The  agent  of  Wallace  at 
New  York  telegraphed  to  him  that  his  ship  had 
been  ashore,  was  leaky,  and  was  discharging  her 
cargo;  au  answer  came  by  telegraph  acknow- 
ledging the  receipt  of  the  message,  saying  he 
should  be  glad  to  near  by  telegraph  when  necessary. 
Three  days  after,  the  agent  wrote  by  post  a  general 
description  of  the  injuries  sustained  by  the  ship, 
that  a  survey  was  to  be  holden,  and  he  would 
report  what  injury  she  had  sustained,  that  the 
expenses  would  be  considerable,  but,  as  the  oargo 
was  valuable,  would  not  fall  so  heavily  on  the  ship ; 
about  a  week  after  this  the  captain  wrote  to 
Wallace  particulars  of  the  damage,  and  about  a 
week  after  that  the  agent  wrote  again  to  Wallace. 
In  none  of  these  communications  was  it  directly 
said  that  a  bottomry  bond  would  be  neoessary; 
about  the  time  of  the  last  letter,  however,  the 
agent  spoke  to  the  captain  about  a  bottomry  bond, 
to  which  the  captain  at  first  objected,  but  after- 
wards agreed  on  the  agent  saying  that  he  would 
write  to  Wallace.  The  captain  made  no  oom- 
munioation  to  tbe  owner  as  to  the  proposed 
bottomry  bond.  Some  days  after  the  agent  wrote 
to  Wallace  by  po8t  to  say  that  he  bad  taken  a 
bottomry  bond,  which  he  appears  to  have  done 
three  days  before  Wallace  could  have  received  tbe 
letter  in  due  course  of  post.  The  owners  of  the 
ship  and  the  cargo  opposed  the  validity  of  the 
bond.  Dr.  Lushington  (3  W.  Rob.  243;  7  Notes 
of  Cases,  476),  however,  pronounced  for  it,  holding 
that  the  evidence  established  the  necessity  for  it, 
and  that  the  agent  was  not  bound  to  have  tele- 
graphed before  he  took  the  bond.  The  Privy 
Council  reversed  this  sentence  on  the  ground  that 
there  had  not  been  communication  with  Wallace, 
the  owner.  Sir  John  Jervis  said :  "  There  was 
i  not  only  the  power  of  commonioation,  bat  an 
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absolute  oommanioation  made.  Ifc  was  made,  and 
properly  made,  at  the  moment  of  the  accident, 
commonioated  and  received  within  a  few  hoars, 
and  by  a  means  of  oommanication  in  existence, 
which  mast  be  taken  to  be  the  proper  channel  of 
oommanication ;  not  to  send  money,  as  suggested, 
beoaose  the  electric  telegraph  will  not  carry 
money,  bat  to  send  a  oommanication  on  the  one 
hand  and  receive  an  aaswer  on  the  other.  Why, 
here  being  the  means  of  communication,  and  the 
authority  of  the  master  being  founded  on  the 
impossibility  of  a  communication,  their  Lordships 
are  of  opinion  that  there  was  no  authority  in  the 
master  to  raise  money  on  bottomry."  In  the  opinion 
of  this  appellate  court,  whose  decisions  arebmding 
upon  me,  a  mere  statement  of  injuries  done  to  the 
ship,  and  of  the  consec|uent  necessity  of  repairs, 
which  would  entail  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  must 
be  had  recourse  to,  was  not  a  sufficient  oom- 
manication to  the  owners ;  the  law  did  not  require 
them,  from  these  premises,  to  draw  the  conclusion 
that  the  ship  and  cargo  must  of  necessity 
be  bottomried."  It  may  not  reouire  that  the 
words  "  bottomry  of  canco  "  should  be  used,  but 
it  requires  that  the  fact  itself  should  be  stated,  or 
at  least  that  it  should  be  an  obvious  and  irresistible 
inference  from  the  circumstances  stated;  the 
owner,  as  the  Privy  Council  said  in  The  Panama 
(L.Bep.  3P.  0.204;  23  L.  T.  Eep.  N.  S.  12; 
3  Mar.  Law  Gas.  0.  S.  461),  ''should  duly  receive 
notice  of  the  intention  to  raise  money  by  bot- 
tomry." Now  in  the  present  oase  the  circum- 
stances relating  to  the  state  of  the  ship,  recited  in 
the  communication  to  the  owners  of  the  cargo, 
were  certainly  not  stronger — ^I  should  say  they 
were  less  strong — than  those  which  existed  in  the 
case  of  The  Oriental.  In  both  cases  the  owner 
was  led  to  expect  further  communication,  and,  in 
the  case  before  me,  there  is  this  farther  fact 
continually  presenting  itself,  namely,  that  the 
necessity  for  the  bottomry  bond,  stated  by  the 
lender  in  the  communication  to  the  owner  of  the 
ship,  was  suppressed  in  that  which  was  made  to 
the  owner  of  the  cargo,  to  whom  the  master 
never  wrote  at  all.  On  the  other  hand  the 
case  of  The  Bonaparte  (8  Moore  P.  0.  0.  459, 
477)  was  cited  to  establish  the  proposition 
that  if  owners  of  cargo  had  ample  information  of 
ihe  disasters  which  had  befallen  the  vessel  there 
was  a  sufficient  communication.  But  an  examin- 
ation of  the  communications  made  in  that  case  to 
the  owners  enables  me  to  reconcile  the  judgment 
in  it  with  the  preceding  case  of  The  Oriental,  In 
that  oase  the  owners  of  the  cargo  were  specially 
apprised  of  the  injury  done,  not  only  to  the  ship 
but  to  the  cargo ;  and,  moreover,  their  advice  was 
specially  requested  as  to  what  in  the  circumstances 
it  would  be  best  to  do ;  and  it  was  holden  that  as 
th^  chose  to  pass  by  the  whole  matter  in  silence, 
and  gave  no  instructions,  which  had  been  parti- 
cularly and  immediately  requested,  the  com- 
munication was  sufficient.  In  the  oase  of  TJm 
Lord  Oochra/ne  (2  W.  Rob.  320,  333),  decided  in 
1844  before  the  law  as  to  the  necessity  of  com- 
munication had  been  distinctly  laid  down.  Dr. 
Lushington  said :  I  now  come  to  another  point 
in  the  oase  whioh  has  been  much  commented  upon, 
viz.,  the  conduct  of  the  master  with  reference  to 
the  shippers  of  the  cargo.  It  has  been  said  that  it  was 
theduty  of  the  master,  before  he  gave  a  boitomry 
bond  upon  the  cargo  in  this  casCi  to  have  oom- 


mnnicated  with  the  shippers  in  the  first  instance, 
and  to  have  taken  their  directions;  this  ob- 
servation, it  is  obvious,  must  be  subject  to  great 
limitations  under  the  circumstances  of  the  oase. 
The  shippers,  it  is  to  be  noticed,  were  resident  on 
the  spot ;  and  it  is  perfectly  true  that  if  they  had 
been  kept  in  ignorance  of  the  intended  bottomry 
transaction,  it  would  have  been  a  strong  argoment 
against  the  honafidee  of  the  master,  that  ne  had 
not  put  himself  into  oommonication  with  them. 
It  is  obvious,  however,  in  the  present  instance, 
from  the  facts  spoken  to  in  the  affidavits,  that 
these  shippers  must  have  been  cogpiizant  of  the 
transaction  in  question;  and  if  they  had  deemed 
it  expedient  for  their  interests  to  interfere  for  the 
protection  of  the  cargo,  they hadthe  opportunity,  and 
were  at  perfect  liberty  so  to  do.  It  appears,  however 
that  only  one  or  two  of  these  individuals,  and  those 
possessing  the  slightest  degree  of  interest,  in  any 
manner  interfered  or  took  any  share  in  the  matter. 
In  my  opinion  this  indifference  was  a  virtual 
acqniesoence  in  the  master's  proceedings,  and  is 
much  the  same  thing  as  if  a  communication  had 
taken  place  between  the  master  and  themselves, 
and  their  answer  had  been :  '  we  will  have  nothing 
to  do  with  the  matter,  vou  must  act  according  to 
your  own  discretion.*  Having  regard  to  the 
principle  upon  which  communication  is  required, 
and  the  authorities  upon  the  subject,  and  applying 
them  to  the  particular  facts  of  this  case,  I  am  of 
opinion  that  the  communication  was  insufficient, 
and  did  not  satisfy  the  law,  and  here  I  might  end 
my  judgment,  but  I  desire  to  say  a  few  words 
upon  the  remaining  question  of  law  which  arises 
in  this  case.  The  next  consequence  from  the 
doctrine  of  agency  is  that  the  master  must  sustain 
to  the  best  of  his  power  the  interests  of  the  absent 
owner.  This  is  a  principle  of  general  maritime 
law,  and  not  like  the  former  one  of  English  law 
only.  "II  est  le  repr^sentant  des  chargeurs 
absents ;  il  doit  faire  ce  qu'ils  feraient  eux*mdmes 
s'ils  ^(iaient  sur  les  lieux,"  Boulay-Paty  observes 
(Oours  de  Droit  Oommeroial  Maritime,  vol.  2, 
p.  404) ;  that  is,  he  must  do  that  which  there  is 
fair  reason  to  suppose  the  owner  if  present  would 
do.  *'I1  est  done,"  Emerigon  says,  "oblig^  de 
faire  ce  que  feraient  les  chargeurs  s'ils  ^taient 
prisons"  (Emerigon,  par  Boulay-Paty,  vol.  1; 
Traits  des  Assurances,  chap.  12,  sect.  16,  p.  423). 
The  master  is  to  remember  the  foundation  of  his 
authority  to  bottomry  the  cargo  is  the  prospect  of 
benefit,  direct  or  indirect,  to  the  propnetor  of  it. 
This  principle  limits  the  authority  of  the  master 
in  this  matter;  he  may  sell  a  part  of  the  cargo, 
but  not  the  whole.  Why  P  Because  the  former 
act  may  be,  the  latter  cannot  be,  for  the  benefit  of 
the  proprietor.  The  interests  of  whioh  he  is 
respectively  guardian  may  be  oonflicting,  and  in 
this  case  he  must  do  that  which  is  best  for  the 
whole  adventure ;  he  must  endeavour  to  aocom- 
plish  the  contract  between  the  two  parties,  whom 
for  the  occasion  he  represents,  for  the  common 
benefit  of  ship  and  cargo,  and,  therefore,  as  in  the 
oase  of  the  sale  of  the  cargo,  he  may  not  sell  the 
whole  cargo ;  so  neither  may  he  do  that  which  is 
in  effect  the  same — repair  the  ship  at  the  sole 
expense  of,  and  without  reasonable  possibility  of 
benefit  to,  the  cargo.  "  It  is  therefore  true,"  Lord 
Stowell  says,  ''  that  if  the  repairs  of  the  ship 
produce  no  benefit  or  prospect  of  benefit  to  the 
cargo,  tlio  master  cannon  bund  the  cargo  for  such 
repairs":  {The  QraHtudine,  3  0.  Bob.  250  261.) 
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The  prospeob  of  benefit  must  be  soch  as  a  man  of 
ordinary  pmdenoe  and  knowledge  of  the  snbjeot 
wonld  in  the  oironmBtanoes  entertain.  The  master 
mnst  endeavour  to  hold  the  balanoe  evenly  between 
his  two  principals ;  he  must  not  sacrifioe  the  ship 
to  the  cargo,  or  the  cargo  to  the  ship.  In  this 
case  the  outlay  on  the  ship  which  the  cargo  is  to 
pay  was  very  great ;  the  master  is  asked  whether 
by  the  repairs  she  was  *'  made  as  good  a  ship  as 
she  was  at  the  outset " ;  he  answers :  "  Better  ship 
than  she  was  the  day  I  took  her."  I  do  not  think 
upon  the  evidence  before  me  that  a  reasonable  and 
prudent  owner,  if  present,  would  have  allowed  his 
oargo  to  be  bottomried  for  such  very  extensive 
repairs.  He  would  rather  have  paid  the  freight 
and  transshipped  the  goods.  I  do  not,  however, 
decide  the  case  on  this  ground  alone ;  but  having 
regard  to  the  circumstances  already  mentioned, 
and  to  the  fact  that  the  agent  of  the  ship,  being 
also  the  lender,  while  he  communicated  to  her 
owners  the  intention  to  take  a  bottomry  bond 
affecting  the  cargo,  omitted  that  fact  in  the  con- 
temporaneous letter  which  he  wrote  to  the  owner 
of  the  cargo,  in  which  letter,  telling  him  only  of 
the  disasters  to  the  ship,  he  promised  farther 
information,  which  he  himself  never  sent  till  the 
vessel  had  sailed,  and  which  through  no  channel 
reached  the  owner  of  cargo  till  too  late ;  I  decide 
that  there  was  not  in  this  case  such  a  com- 
munication to  the  owners  of  the  cargo  as  the  law 
in  these  circumstances  would  require.  And  I 
pronounce,  therefore,  against  the  validity  of  the 
bond,  with  costs. 

Solicitors  for  the  plwintiffs,  Gregory,  BowcUffe, 
and  Raufle,  agents  for  Duncan,  Hill,  and  ParJevn- 
son,  Liverpool. 

Proctors  for  the  defendants,  FfUchard  and  Bona, 
agents  for  Bateson,  Bohinaon,  and  Morria,  Liver- 
pool. 


COU&T  OF  COXXOV  PLEAS. 

Reported  hj  H.  F.  Poolst  and  John  Bosk,  Esqn., 
Banifltenkat^Law. 


Feb,  7  and  8, 1873. 

LiSHMAN  AND  OTHEBS  V.  ThE  NoBTHXRN  MARITIME 

Insurancb  Company   (Limited). 

Marine  Inswra/nce'^**  Slip  " — PoUcy — Goncealmeni 
of  facta  material  to  the  riak. 

On  ihe  11th  March  the  plaintiffs,  ahipoumera,  agreed 
with  the  defendanta,  underwritera,  for  the  vnaw> 
ance  of  freight,  and  a  ali/p  or  propoaal  containing 
all  the  neceaaa/ry  termafor  a  complete  inaurance 
waa  drawn  up  without  any  question  being  asked 
aa  to  the  amount  of  inawrance  upon  the  hull  of 
the  veaael,  and  waa  accepted  by  the  defendanta  on 
that  day.  On  the  16th  March  the  ahip  was  loat^ 
and  the  plaintiffa  became  aware  of  ihe  loas  on  the 
17th.  They  sent  on  that  day  to  the  defendants 
for  a  stamped  policy,  in  pursuance  of  the  terms  of 
the  sWp,  and  then  for  the  first  time  the  defendants 
inquired  to  what  amount  the  hull  of  the  ship  had 
been  insured.  The  plaintiffs^  derk  gave  the  re- 
quired  information,  and  a  stamped  policy,  which, 
with  the  amount  insured  on  ihe  slip  insertedin  it 
a«  a  warranty,  was  delivered  to  the  plaintiffs.  No 
com/munication  was  made  by  the  plaintiffs  to  the 
defendants  of  the  loss  of  ihe  ship  before  or  at  the 
time  of  the  delivery  of  the  policy.    The  plaintiffa  I 


sued  upon  the  policy,  and  at  the  trial  the  jury 
found  that  the  risk  was  accepted  by  the  defer^danU 
on  the  11th  March,  and  that  it  was  not  material 
to  make  known  iheloss  to  the  defendants  upon  ihe 
llth»  Leave  having  been  reserved  to  the  defendants 
to  nwve  to  enter  a  verdict  for  them,  if  tJie  judge 
ought  to  have  directed  the  jury  as  matter  of  law 
that  the  omission  to  communicate  ihe  loss  on  the 
17th  was  a  concealment  of  a  maierioLfaci  which 
avoided  the  policy : 

Held  that  auch  omiasion  was  not  a  concealment  of 
a  material  fact  ao  cu  to  avoid  the  policy  : 

Held,  also,  that  the  addition  in  the  policy  on  the 
17  th  of  a  term  for  the  benefit  oj  the  underwriters^ 
and  not  affecting  the  riak  inaured,  did  not  prevent 
the  policy  from  being  one  drawn  up  in  respect  of 
the  risk  accepted  on  the  11th  March,  and  therefore 
the  case  waa  ihe  same  in  principle  with  Cory  v. 
Pattou  {ante  p.  225;  26  L.  TBep.N.  8.  161 ;  L. 
Bep,  7Q,B.  304.) 

This  was  an  action  upon  a  policy  of  insurance 
upon  freight,  whereby  the  defendants  became  in- 
sarers  to  the  plaintiffs  at  and  from  the  Tyne  to 
Argasteria  in  the  sum  of  4002.  upon  freight  in 
respect  of  goods  laden  on  board  the  ship  May- 
flower,  in  consideration  of  the  payment  of  a 
premium  of  658.  per  cent.  The  first  count  of  the 
declaration  was  upon  the  policy,  and  alleged  the 
loss  of  the  ship  and  goods  during  the  continnanoe 
of  the  risk  and  the  non-payment  of  the  sum  in- 
sured. The  second  count  alleged  that  the  defen- 
dants, in  consideration  of  the  premium,  promised 
to  execute  a  valid  and  binding  policy  of  insurance 
upon  the  terms  mentioned,  and  that  before  the 
execution  of  the  policy  the  ship  was  lost  and  the 
plaintiff  applied  to  the  defendants  to  execute  sooli 
a  policy,  but  the  defendants  refused  to  do  so, 
whereby  the  plaintiffs  lost  the  400Z.  agreed  to  be 
insured. 

To  this  the  defendants  pleaded,  inter  alicL, 
fourthly  to  the  first  count,  that  at  the  time  of 
making  and  subscribing  the  said  policy,  and  be- 
coming such  insurers  as  cdleged,  the  plaintiffs  and 
their  agents  misrepi-esented  to  the  defendants  a 
facb  then  material  to  be  known  to  the  defendants, 
and  material  to  the  risk  of  the  said  policy ;  fifthly, 
that  at  the  time  of  the  defendants  making  and  sub- 
scribing the  policy  and  becoming  insurers  the 
plaintiffs  and  their  agents  wrongfully  concealed 
from  the  defendants  a  fact  then  known  to  ihe 
plaintiffs  and  their  agents  and  unknown  to  the 
defendants  and  material  to  the  risk  of  the  said 
policy,  that  is  to  say  that  the  said  ship  and  goods 
had  been  and  then  were  lost ;  tenthly,  the  de- 
fendants pleaded  the  fifth  plea  to  the  second 
count,  which  was  abandoned  at  the  trial. 

The  case  came  on  for  trial  before  Brett,  J.  and 
a  special  jury  at  the  Liverpool  Summer  Assizes, 
1872,  when  the  following  facts  were  proved  : — The 
plaintiffs,  trading  under  the  came  of  John  Hall 
and  Co.,  were  the  owners  of  the  ship  Mayflower, 
That  vessel  on  the  11th  March  1871  lea  the  Tyue 
on  a  voyage  with  cargo  for  Argasteria.  On  the 
same  day  the  plaintiff  Lishman,  who  resided  in 
Newcastle,  sent  one  of  his  clerks  to  the  office  of 
the  defendants,  also  in  Newcastle,  to  inquire  as 
to  the  rate  of  insurance  on  freight.  The  clerk 
was  then  instructed  to  effect  an  msurance  at  the 
rate  mentioned.  He  accordingly  filled  up  at  the 
defendants'  office  a  proposal  or  slip  in  the  fol- 
lowing form : 
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The  Noriheni  Marine  InBiizanoe  Company  (Limited), 

Newoastle-npon-Tjrne. 
Please' take  on  risk  and  hold  insured  for  aoooont  of  the 
undersigned,  who  will,  when  enabled,  give  full  partioulan 
f6r  the  extension  of  the  policy. 

To  the  amount  of  about  4001.  at  95$.  per  cent. 
On  freight 
By  the  Miiyflower 
From  the  Tyne 
To  Argasteria 
Dated,  11th  March  1871. 


Sailed. 


John  Hall  and  Co., 
Signed  per  John  Bobson. 


This  slip  was  banded  by  Bobson,  the  plaintiffs' 
olerk,  to  the  defendants'  olerk,  and  at  that  time 
nothing  more  was  said  about  the  matter.    When  a 
slip  is  handed  in  as  described,  it  is  asoal  to  make  ont 
and  send  the  policy  in  accordance  therewith  in  a 
few  days.    On  16th  March  the  ship  was  lost  off 
Harwich,  and  the  same  day  a  telegram  arrived  at 
the  plaintiff's  (Lishman's)  office,  announcing  the 
loss.    This  telegram,  however,  was  not  opened  by 
anyone  until  the  morning  of  17th  March,  when  the 
plaintiff  (Lishman)  first  learnt  the  loss.   Lishman, 
after  reading  the   telegram,  sent  Eobson  to  the 
defendants'  offioe  to  ask  for  the  policy.    Eobson 
there  saw  Mr.  Mitcalfe,  the  defendants^  managing 
underwriter,  and  asked  him  for  the  policy.    Mit- 
calfe said  he  would  not  give  the  policy  until  he 
knew  what  was  insured    upon   the   ship's   hulL 
Robson  thereupon  returned  to  the  plaintiff*s  office, 
and  referred   to  the   plaintiff's  policy -book,  and 
returning  to  the  defendants'  office,  informed  Mr. 
Mitcalfe  that  the  ship's  hull  was  insured  for  270OL 
Mitodfe  thereupon  promised  to  send  the  policy, 
on  freight  in  the  ordinary  form,  but  containing  the 
words,  '*  Hull  warranted  not  insured  for  more  than 
27001*'    The  plaintiff's  (Lishman's)  attention  was 
called,  to  this  warranty  inserted  in  the  policy,  and 
he  sent  a  clerk  (Alsopp)  to  the  defendants'  with 
the  policy.     Alsopp  informed  Mitcalfe  that  the 
plaintiff  oonsidercKl  the  insertion  of  such  a  clause 
unusual  in  a  policy  on  freight,  that  the  amount 
insured  on  the  hull  of  the  ship  was  practically 
2700Z.,  as  there  was  a  policy  on  ship  with  the 
National  Mutual  Shipping  Assurance  Association 
of  Teignmouth,  which  did  not  expire  till  20th  March, 
hut  that  notioe  had  heen  sent  to  the  association 
that  the  policy  would  not  be  renewed.     By  the 
rules  of  that  association  it  was  provided  "  that  the 
managers,  unless  they  receive  ten  days'  notice  to 
the  centrary,  shall  reaaew  each  policy  on  its  expi- 
ration, except  in  cases  where  it  may  be  deemed 
expedient   not    to   renew    the   same»  when   the 
managers  shall  cause  notice  to  be  given   to  the 
owner."    Notice  had  been  given  to  the  managers 
in  writing  about  20th  Fob.  1871,  not  to  renew  the 
policy.      On  being  informed  of  these  facts,  Mr. 
Mitcalfe  consented  to  alter  the  policy  by  making 
the  warranty,  read  :  **  Holl  warranted  not  insured 
for  more  than  27002.  after  20th  March  1871."    This 
alteration  was  made,  and  the  policy  was  banded 
back  to  the  plaintiff's  clerk.    It  was  admitted  by 
the   defendants    at    the  trial,  that  on  the  17th 
March  a  stamped  policy  was  made  out  in  accord- 
ance with  the   copy  returned   to  the  plaintiff's 
clerk,  Alsopp,  with  the  addition  to  the  warranty 
in  the  copy,  and  that  tho  defendants  accepted  the 
alteration  in  the  policy.    The  learned  judge  there- 
upon allowed  the  defendants  to  add  a  plea  of  breach 
of  warranty,  as  the  defendants  objected  that  the 
policy  with  the  Teignmouth  Association  was  a 


continuing  policy  unless  notice  was  given  to  dis- 
continue, and  there  was  no  evidence  of  notice. 
The  learned  judge  directed  the  jury  that  the  ao- 
oepting  of  the  slip  by  the  defendants  as  given, 
was  an  intimation  to  the  plaintiffs  that  they 
aooepted  the  risk ;  that  there  was  at  that  time  no 
mention  made  of  the  warranty  ;  if  the  Teignmouth 
Association  policy  expired  on  20th  March,  then 
there  was  no  breach  of  warranty,  that  if  the  de- 
fendants accepted  the  risk  betore  17th  March, 
and  the  inti'oduction  of  the  warranty  was  a  mere 
alteration  in  the  policy,  the  fact  of  the  loss  need 
not  have  been  communicated,  but  that  if  the  risk 
was  not  accepted  until  after  17th  March,  the  fact 
was  material  and  ought  to  have  been  made  known 
to  the  underwriters.  The  jury  found  that  the 
warranty  was  complied  with,  that  the  risk  was 
aooepted  on  11th  March,  and  that  the  loss  of  the 
ship  was  not  on  17th  March  a  material  fact  neces- 
sary to  be  made  known  to  the  defendants.  A 
verdict  was  entered  for  the  plaintiffs  with  leave  to 
move  to  entor  a  verdict  for  the  defendants,  on  the 
^pround  that  the  judge  ought  to  have  directed  the 
jury  as  a  matter  of  law  that  the  warranty  was 
not  complied  with,  and  that  the  omission  to  com- 
municate the  loss  on  the  17th  March  was  a  con- 
cealment of  a  material  fact  which  avoided  the 
policy.    A  rule  having  been  obtained. 

HoUcer,  Q.O.  and  Oainsford  Bruce,  for  the  plain- 
tiffs, showed  cause.— They  contended  that  the  case 
was  governed  by  Cory  v.  PaMon  (a/nte,  p.  225 ; 
26  L.  T.  Eep.  N.  S.  161 ;  L.  Rep.  7  Q.  B.  304)  and 
lonideB  v.  Ths  Fadfio  Fire  and  Marine  Insurance 
Oompa/ny  {ante,  p.  ;530;  26  L.  T.  Bep.  N.  S.  738; 
L.  Bep.  7  Q.  B.  517,  in  the  Exchequer  Chamber), 
and,  therefore,  the  jury  having  found  that  tbe  risk 
was  accepted  by  the  defendante  on  the  11th  March, 
the  slip  wluch  was  drawn  up  at  that  time  consti- 
tuted a  complete  and  final  contract,  binding  upon 
them  in  honour  and  good  faith,  whatever  event 
might  subsequently  happen,  and  that  the  pkdntiffs 
were  not  bound  to  communicate  to  the  defendante 
the  fact  of  the  loss  of  the  vessel  which  subsequently 
became  known  to  them. 

EerscheU,  Q.C.  and  Orompton,  for  the  defendants, 
sought  to  distinguish  the  case  from  those  of  Cory 
V.  FaiUm  and  lonideB  v.  The  Fa^sHic  Inauranee 
Company,  They  admitted  that  notwithstanding 
30  4Sb  31  Vict.  c.  23,  ss.  7  and  9  (a),  the  real  bargain 
between  the  assurod  and  the  underwriters  took 
place  when  the  slip  was  accepted.  They  argued, 
however,  that  in  the  present  case  negotiations  were 
going  on  between  the  parties  until  the  17th  March, 
and  that  there  was  no  complete  contract  of  insur- 
ance until  that  date,  when  the  policy  containingthe 
added  warranty  as  to  the  amount  of  insurance  upon 
the  hull  was  drawn  up  and  delivered.  The  ques- 
tion was  When  was  this  contract  of  insurance 
made,  and  when  did  the  defendants  undertake  to 
insure  upon  these  terms  P    It  could  not  be  main- 

(a)  30  A  31  Viot.  o.  28,  ■.  7.— No  oontraot  or  agreement 
for  sea  insnranoe  (other  than  saoh  ioanranoe  ae  is  referred 
to  in  Uie  55th  aeotion  of  The  Merchant  Shipping  Amend- 
ment Act  1862)  shall  be  valid  nnleM  the  same  is  expresBed 
in  a  policy  ;  and  every  policy  shall  specify  the  paticnlar 
risk  or  adyentnre,  the  names  of  the  sabaaribers  and  un- 
derwriters, and  the  sum  or  sums  insured ;  and  in  case 
any  of  the  above-mentioned  partionlara  shall  be  omitted 
in  any  policy,  snch  policy  shall  be  null  and  void  to  all 
intents  and  pnrposes. 

Sect.  9.— No  policy  shall  be  pleaded  or  given  in  evidence 
in  anv  oonrt,  or  admitted  in  any  oonrt  to  be  good  or 
available  in  law  or  in  equity,  unless  duly  stamped,  Ao. 
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tainedihAt  a  ooniraofc,  about  which  the  parties  were 
not  at  one  antil  the  17tb,  was  entered  into  on  the 
11th.  Andy  further,  the  plaintiffs  received  a  policy 
on  which  they  conJd  not  have  recovered,  because 
the  amount  in  which  tbn  ship  was  insored  was 
iucorrectly  stated  to  be  27001.,  and  this  amount  had 
afoerwards  to  be  altered.  The  defendants  had  a 
If'gal  righti  to  refuse  to  give  the  plaintiffs  a  stamped 
policy.    They  cited 

Morrison  v.  The  Universal  Marine  Insurant  Com' 
pany,  27  L.  T.  B^.  N.  S.  791 ;  42  L.  J.  17,  C.  P. 
Feb.  8 — ^The  following  judgments  were  delivered: 
Keating,  J. — ^This  was  an  action  on  a  marine 
policy  of  insurance  npon  freight,  and  was  tried 
before  my  brother  Brett  at  the  last  Liverpool  Sum- 
mer Assizes,  when  a  verdict  was  foand  for  the 
filaintiffs  for  4002.  as  upon  a  total  loss  of  freight, 
t  appeared  that  the  plaintiffs,  shipownerp,  being 
desirous  of  insuring  the  freieht  in  question,  on 
the  11th  March  1871  sent  to  the  defendants,  who 
were  underwriters  at  Newcastle-upon-Tyne,  to  in- 
quire the  terms  of  insurance,  and  ultimately  an  agre- 
ment  was  made  at  65s.  per  cent.,  and  a  slip  or  pro- 
posal drawn  up  and  accepted  by  the  defendants  at 
that  rate.  The  slip  contained  all  the  necessary  terms 
for  a  complete  insurance  at  the  above  rate,  and  was 
drawn  upwitbout  any  question  whateverbeing  asked 
as  to  the  amount  of  insurance  upon  the  hull  of  the 
vesseL  On  the  16th  March  the  ship  was  lost,  and 
the  plaintiffs  knew  of  the  loss  on  the  17th.  They 
sent  on  that  day  to  the  defendants  for  a  stamped 
policy  in  pursuance  of  the  terms  of  the  slip ;  and 
then,  for  the  first  time,  the  defendants  required  to 
know  in  whatamount  the  hullofthe  ship  bad  been 
insured.  The  plaintiffs  had  in  fact  effected  insur- 
ances upon  the  ship  amounting  to  2700Z.,  and  a  fur- 
ther policy  for  5002.  with  the  National  Mutual  Ship* 
ping  Assurance  Association  at  Teignmouth,of  whidi 
they  were  members,  by  which  the  insurance  was  to 
be  for  a  vear  from  the  20th  March  preceding,  with 
renewal  m>m  year  to  year  unless  determined  at  the 
end  of  a  year  by  notice  from  either  party.  Upon 
the  requirement  of  the  defendants'  clerk,  the 
plaintiffs'  clerk  gave  the  amount  insured  an  ship 
at  2700^.,  when  the  defendants  inserted  that  amount 
as  a  warranty  in  what  they  stated  to  be  a  copy  of 
the  policy.  The  plaintiffs,  however,  sent  it  back 
in  consequence  of  its  not  including  the  amount  in- 
sured by  the  policy  for  5002.  on  ship;  and  the 
words  "  after  the  20th  March  "  were  added,  and  a 
stamped  policy  with  that  warranty  given  out.  Ko 
communication  was  made  by  the  plaintiffs  to  the 
defendants  of  the  loss  of  the  ship  before  or  at  the 
time  of  the  delivery  of  the  policy.  Ufion  the  policy 
the  plaintiff  sued ;  and  the  defences  set  up  were  a 
noncompliance  with  the  above  warranty,  and,  also, 
the  concealment  of  a  material  fact,  viz.,  the  loss  of 
the  ship.  At  the  conclusion  of  the  plaintiff's  case, 
the  defendants  objected  that  the  warranty  was  not 
complied  with,  because  the  policy  for  the  5002.  was 
a  continuing  policy  beyond  the  20th  March  unless 
notice  to  termmate  it  at  that  time  were  proved,  and 
there  was  no  evidence  of  such  notice.  They  also 
objected  that  inasmuch  as  the  real  and  only  legal 
contract  between  the  parties  was  the  stamped 
policy  of  the  17th  March  declared  on,  and  the  loss 
having  occurred  on  the  16th,  and  being  known  to 
the  plaintiffs  on  the  17th  the  omission  to  com- 
municate it  on  that  day  constituted  the  conceal- 
ment of  a  material  fact,  and  avoided  the  policy. 
The  learned  judge  asked  the  jury  whether  the 
warranty  was  complied  with,  and  they  found  it  i 


was ;  and  in  answer  to  other  questions  they  found 
that  the  risk  was  accepted  by  the  defondanta  on 
the  lltb  March,  and  that  it  was  not  material  to 
make  known  the  loss  to  the  defendants  upon  the 
17th.    The  verdict  thereupon  passed  for  the  plain- 
tiffs, with  leave  to  the  defendants  to  move  to  enter 
a  verdict  for  them  if   the  judse  ought  to  have 
directed  the  jury  as  matter  of  Taw  that  the  war- 
ranty was  not  complied  with  and  that  the  omission 
to  communicate  the  loss  on  the  17th  was  a  conceal* 
menii  of  a  material  fact  which  avoided  the  policy. 
A  rule  was  obtained  upon  that  ground,  with  the 
alternative  of  a  new  trial  on  the  ground  of  misdi- 
rection on  the  part  of  the  learned  judge  in  not  so 
directing  the  jury,  and  also  that  the  verdict  was 
against  the  weight  of  the  evidence.    That  rule  has 
been  argued,  and  the  questions  raised  were  those 
insisted  on  at  the  trial.      Mr.  Herschell,  for  the 
defendants,  argued,  firsts  that  the  policy  for  the 
500Z.  was  a  policy  to  continue  beyond  the  20th 
March  unless  notice   was   given;  and,  seoondly, 
that  there  was  no  proof  of  notice.    But  it  seems 
that  according  to  the  terms  of  the  Teign mouth 
Mutual  Shipping  Insurance  Association's  mleB» 
and  the  words  of  the  statute,  30  &  81  Vict.  c.  23, 
that  policy  was  not  a  continuing  policy,  and  that  in 
this  case  no  new  effective  policy  could  have  been 
made  on  the  20th  March,  the  ship  having  been  lost 
before  that  day.    This  renders  it  unnecessary  to 
consider  whether  the  evidence  to  prove  the  notioe 
would  have  been   sufficient  if  snch    notioe  had 
been  necessary.    The  great  question  argued  was, 
however,  whether  there  was  a  concealment  of  a 
material  fact  so  as  to  avoid  the  policy,  and  we  are 
of  opinion  that  there  was  not.    it  was  admitted  by 
Mr.  Herschell,  in  accordance  with  the  decision  of 
the  Court  of  Queen's  Bench,  in  Cory  v.  PaUon 
(ante,  p.  225;  21  L.  T.  Eep.  N.  S.  161;    L.  Rep. 
7  Q.  B.   304),  referring  to  lonides  v.  Pacific  In- 
furance    Omnpany    (ante,  p.  330 ;  26  L.  T.  Rep. 
N.  S.   738;    L.  Rep.   7  Q.  B.  517),  in    the  Ex- 
chequer OhambeivHihat,  notwithstanding  the  pro- 
visions of  30  &  31  Yiot.  c.  23  ss.  7  and  9,  the  real 
bargain  between  the  assured  and  the  underwriters 
takes  place  when  the  slip  containing  the  terms  of 
the  intended  policy  is  accepted ;  and  that,  although 
such    slip    does  not    constitute   a    contract    en- 
forceable at  law,  yet  it  may  be  looked  at  for  the 
purpose  of  discovering  at  what  time  the  risk  was 
undertaken    by    the   underwriters,  and   that   a 
material  fact  coming  to  the    knowledge  of  the 
assuied  between  the  date  of  the  slip  and  that  of 
the  policy  need  not  be  communicated.    Admitting 
this,  however,  Mr.  Herschell  contended,  with  con- 
siderable force,  that  in  this  case  the  slip  on  the 
11th  March  could  not  show  the  terms  of  the  bar- 
gain, as  a  negotiation  between  the  parties  was 
going  on  up  to  the  17th,  when  the  pohcy  contain- 
ing the  added  warranty  was  issued,  which  contained 
the  only  complete  contract  of  insurance  between 
the  parties,  and,  therefore,  thecasewas  distinguish* 
able  from  lontdes  v.  Paoifi>o  Luura/nee  Company 
and  Oory  v.  Paiion,    In  my  opinion,  however,  the 
jury  having  found  as  a  fiict  that  the  risk  was  ac- 
cepted by  the  underwriters  on  the  11th  March,  it 
cannot  l>e  said  that  the  addition  of  a  term  for  ibe 
benefit  of  the  underwriters,  and  not  affecting  the 
risk,  prevented  the  poli<^  from  being  one  drawn 
up  in  respect  of  the  risk  accepted  on  the  ilth ; 
therefore  the  case  is  the  same  in  principle  with 
that  referred  to,  and  the  occurrence  of  the  loss 
subsequently  to  the  lltb,  though  b^re  the  issue 
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of  the  stamped  policy,  did  not  render  it  incambent 
on  the  plaintifif  to  oommnnioate  it,  inasmuch  as  it 
oonld  not  afiPect  the  risk  already  accepted  -or  the 
premium  idready  agreed  to  and  paid.  I  think, 
therefore,  there  was  no  misdirection  on  the  part  of 
the  learned  judge,  and  the  evidence  justified  the 
yerdict  of  the  jury, and  their  answers  co  the  ques- 
tions put  to  them,  and  that  the  rule  mnsli  be 
discharged. 

Gboye,  J.— I  entirely  agree  with  the  judgment 
pronounced  by  my  brother  Keating  and  I  have 
nothing  to  add. 

Bbett,  J.— I  also  entirely  agree ;  and  I  will  only 
add  that  when  I  allowed  a  plea  to  be  added  I  did 
so  npon  the  understanding  that  the  question  was 
to  be  left  to  the  jury  on  the  evidence  as  it  then 
stood. 

CrompUm  asked  for  leave  to  appeal  if  necessary 
upon  the  main  point. 

Holher,  Q.O.,  suggested  that  the  plaintifif  should 
be  at  liberty  to  reply  equitably  to  the  added 
plea. 

By  the  Ooubt. — ^The  question  as  to  the  breach  of 
warranty  being  now  gone,  the  better  course  will  be 
to  raise  the  main  point  independently  of  plead- 
ing. 

Bule  discharged. 

Attorneys  for  the  plaintiflf,  Mercer  and  Mercer 
for  Oliwr  and  Boiterell,  Sunderland. 

Attorneys  for  the  defendants,  Williamson,  Hill, 
and  Go.  for  B.  P.  and  H.  Philipson,  Newcastle- 
upon-Tyne. 


COU&T  OF  EXCSEQUEB. 

B0poirt«d  b7  T.  W.^Sauhdbbs  and  H.  LxiaH,  Egqn., 
BAnifter8-at.LAw. 

Monday,  Jem.  27, 1878. 
Beabd  and  anotheb  17.  Bhodes. 

Oharter-party — Demurrage— Meaning  of  the  words 
'*al  the  expiration  of"  and  "  a  reasonable  time 
afterr 

The  dedaralion  was  for  money  due  in  respect  of  the 
demurrage  of  a  ship.  The  defendant  pUaded  that 
iheeharter'partyeant'iined  thefollowingstipulation 
"  that  the  said  merchants  (meaning  the  defendant) 
aretohe  allowed  [a  certain  number)  of  clear  work' 
ing  daysforhading  and  dischargingthe  saidvessel 
each  voyage,  and  in  the  event  of  that  numher  being 
exceeded,  a  statement  shall  be  furnished  to  the 
said  merchants  at  the  expiration  of  this  charter,  in 
which  ihey  shall  be  credited  vfith  the  above  num^ 
ber  of  clear  working  days  for  each  voyage  per' 
formed  by  the  said  vessel,  and  debited  with  tnose 
actually  occupied  in  loading  and  discharging  as 
aforesaid,  and  all  the  days  so  occupied  in  excess 
{ifawy)  shall  be  paid  for  by  the  said  mercha/nts  at 
the  rote  of  21.  per  clear  working  day  as  demv/t' 
rage,**  and  that  no  statement  was  furnished  to  the 
defendant  at  the  expiration  of  the  said  charter  as 
required  by  the  terms  thereof.  The  plain  tiffs  replied 
"  that  a  statement  was  furnished  to  the  defendant 
in  accordance  with  the  said  charter  within  a 
recisonable  tims  in  that  behalf  and  before  the 
commencement  of  this  suit**  To  this  replication 
the  dtfendwnt  demurred  on  the  ground  that  the 
r^Ucation  alleged  a  performance  in  terms  other 
than  those  of  the  contract  set  out  in  the  plea. 

Heldf  that  (he  repUeation  was  good,  for  that  ihe 


words  *'  at  the  expiration  of**  wvre  synonymous 
with  the  words  "  a  reasoncible  time  after.** 
This  was  a  demurrer  to  the  plaintiff*s  replication. 
The  declaration  stated  that  the  plaintiffs  sued  the 
defendant  for  money  payable  by  him  to  them  for 
the  demurrage  of  a  ship  of  the  plaintiffs  kept  on 
demurrage  by  the  defendant,  and  for  money  due 
on  accounts  stated. 

The  defendant  pleaded,  first,  never  indebted  ; 
secondly,  that  before  action  he  satisfied  and  dis- 
charged the  plaintiff's  claim  by  payment ;  thirdly, 
to  so  much  of  the  declaration  as  claimed  money 
payable  in  respect  of  demurrage,  that  the  said 
money  so  alleged  to  be  payable  was  payable  under 
and  by  virtue  of  certain  charter-parties,  by  which 
a  certain  ship  or  vessel  called  the  SueanvM  was 
hired  out  to  the  defendant  from  time  to  time  for 
certain  divers  long  periods,  and  was  payable  under 
and  by  virtue  of  the  following  stipulation  only, 
and  none  others,  that  is  to  say :  "  And  it  is  hereby 
further  agreed  that  the  said  merchants  (meaning 
the  defendant)  are  to  be  allowed  a  certain  number 
of  clear  working  days  for  loading  and  disnharging 
the  said  vessel  each  voyage,  and  in  the  event  of 
that  number  being  ezceedMi,  a  statement  shall  be 
furnished  to  the  said  merchants  at  the  expiration 
of  this  charter,  in  which  they  shall  be  credited 
with  the  above  number  of  clear  working  days 
for  each  voyage  performed  by  the  said  vessel,  and 
debited  with  those  actually  occupied  in  loading  and 
discharging  as  aforesaid,  and  all  the  days  so 
occupied  in  excess,  if  any,  shall  be  paid  for  by  the 
said  merchants  at  the  rate  of  21.  per  clear  working 
days  as  demurraflre."  And  the  defendant  says  that 
no  statement  was  furnished  to  the  defendant  at 
the  expiration  of  the  said  charters,  or  any  of  them, 
as  required  by  the  terms  thereof. 

The  plaintiffs  joined  issue  on  the  defendant's 
pleas  respectively ;  and  for  a  second  replication  as 
to  the  third  plea  of  the  defendant  they  said  that  a 
statement  was  furnished  to  the  defendant  in  ac- 
cordance with  the  said  charters  within  a  reasonable 
time  in  that  behalf,  and  before  the  commencement 
of  this  suit. 

The  defendant  demurred  to  the  second  replica- 
tion. 

The  following  were  the  defendant's  poii}ts: 
First,  that  the  replication  confesses  the  breach  of 
the  contract  alleged  in  the  plea,  and  does  not 
excuse  or  avoid  the  same ;  second,  that  the  repli- 
cation alleges  a  performance  in  terms  other  than 
those  of  the  contract  set  out  in  the  plea ;  third, 
that  the  replication  does  not  allege  any  waiver  of 
the  condition  set  oat  in  the  plea. 

The  plaintiffs'  points  were  :  First,  that  the 
plaintiffs  are  entitled  to  recover  the  demurrage 
sued  for,  notwithstanding  that  no  statement  of 
days  was  furnished  immediately  upon  the  expira- 
tion of  the  charters,  provided  that  such  statement 
was  furnished  before  action,  and  not  before  the 
expiration  of  the  charters;  second,  that,  at  all 
events,  it  is  sufficient  if  such  statement  was  fur- 
nished within  a  reasonable  time  in  that  behalf; 
third,  that  the  third  plea  is  bad,  because  the  fur- 
nishing the  statement  at  the  expiration  of  the 
charters  is  not  a  condition  precedent  to  the  plain- 
tiffs' right  to  recover ;  fourth,  that  the  replication 
is  good,  because  it  alleges  performance  of  so  much 
of  the  stipulation  in  the  charters  as  is  a  condition 
precedent ;  fifth,  that  the  replication,  if  not  other- 
wise good,  is  good  as  a  traverse  of  the  allegation 
in  the  plea  thau  a  statement  was  not  furnished  as 
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required  by  the  charters  ;  sixth,  that  the  state- 
ment in  the  third  plea,  and  the  replication  thereto, 
taken  together,  do  not  show  non-performance  of 
any  condition  precedent. 

Milwdrd,  Q.G.  {Patchett  with  him),  for  the  defen- 
dant, in  support  of  the  demurrer. — The  plaintiffs 
by  their  replication  seek  to  raise  a  different  issae 
for  the  jnry  to  that  tendered  by  the  defendant's 
third  plea.    The  allegation  in  the  plea  is  that  a 
statement  is  to  be  furnished  "  at  the  expiration  of 
this  charter,"  but  in  answer  to  that  the  plain- 
tiffs'   reply,    that   a   statement    was   famished 
'*  within    a    reasonable    time   in    that   behalf." 
Now,  "  a  reasonable  time  "  is  an  inde6nite  time, 
and    may    extend    over   a    fortnight    or    more. 
[Kelly,  O.B. — What  is  a  reasonable  time  under 
the  circumstances  is  for  the  jury.   **  At  the  expira- 
tion "  must  mean  *'  a  reasonable  time  after."]   "  A 
reasonable  time  "  is  surely  something  different 
from    "at   the  expiration    of  a  certain    time." 
[Kbllt,  G.B. — ^What  do  the  words  "  at  the  expira- 
tion of  "  mean,  but  ''  a  reasonable  time  after  P  "] 
They  mean  directly  after ;  before  anything  else  is 
done.    Upon  the  pleadings  as  they  now  stand,  we 
shall  go  before  the  jury  to  try  not  whether  the 
statement  was  furnished  at  the  expiration  of  the 
charter,  but  whether  it  was  famished  within  a 
reasonable  tima   That  will  be  a  false  issue.    If,  in 
fact,  the  two  mean  the  same  thing,  then  there  was 
no  occasion  for  the  replication.    [Martin,  B. —    e 
say  that  of  necessity  "  at  the  expiration  ef "  means 
"  within  a  reasonable  time."    The  replication  says 
exactly  what  the  plaintiffs  were  reo^aired  to  do  by 
the  charter  party.]    If  there  is  no  difference  in  the 
expressions  no  harm  will  be  done. 

0.  WUUame,  for  the  plaintiffs,  was  not  called 
upon. 

By  the  Court  (Kelly,  O.B.,  Martin,  Pigott.  and 
Pollock,  BB.) — ^The  two  phrases  are  identical  in 
meaning.  Judgment  for  the  plaintiffs. 

Attorney  for  the  plaintiffs,  H,  8.  Law, 
Attorneys  for  the  defendant.  Bridges,  SoAJotell, 
and  Oo. 


EXCSEQUEB  CHAXBEB. 

Beported  by  H.  Lkioh,  Egq.,  Bazzister«i-LAw. 
ERROR  FROM  THE   COURT  OF  EXCHEQUER. 

(Before  Cockburn,  C. J.,  and  Blackburn,  Keating, 
Mellor,  Grove,  and  Honyman,  JJ.) 

Feb.  18  and  19. 

The  Company  of  African  Merchants  (Limitsd) 
V.  The  British  and  Foreign  Marine  Insurance 
Company  (Limited). 

Marine  policy — Insurance  of  ship  during  her 
"stay  and  trade"  on  African  coast — Meanvng 
of  words  '*  stay  and  trade  "^-Deviation — Change 
of  risk — Time  or  voyage  policy — Total  loss. 

An  inswrwice  on  a  shim  "  at  and  from  L.  to  the 
coast  of  Africa  and  during  her  "  stay  and  trade 
there,"  means  that  she  is  to  ge  to  the  coast  of 
Africa,  and  stay  there  for  a/ny  purpose  whim 
properly  falls  within  the  description  of  African 
trade,  arid  the  ship  carmot,  under  the  terms  of 
such  insurance,  he  used  for  any  other  than 
iradvng  purposes. 

It  is  not  necessary  to  a  deviation  or  change  of  rish, 
whereby  the  underwriters  are  discharged,  that 
the  degree  orperiod  of  the  risk  should  be  thereby 
increased.  The  assured  has  no  right  to  substitute 
a  differer^t  risk. 


An  insurance  aJt  a  premium  of  4  guineas  per^  eejni. 
was  made  on  a  ship  a/nd  cargo  of  the  plaintiffs 
"  aJt  and  from  Liverpool  to  ihe  coast  of  Africa, 
during  her  stay  and  trade  there,  and  back  to  a 
port  of  discharge  in  the  United  Kingdom,'*  return- 
ing an  increasing  proportion  of  the  premium  for 
the  risk  ending'  in  ten,  eight,  or    six    mofUhs 
respectively,  but  to  be  "  held  covered  at  ISs.  4d. 
per  cent,  per  month,  if  longer  than  twelve  months 
out,**  and  wUh  liberty  for  the  ship  to  touch  and 
stay  at  any  ports  or  pierces  whcUsoever  [with(mt 
prejudice  to  the  insurance.     The  vessel  arrived 
and  discharged  her  outward  cargo  at  Kinsenibo, 
on  the  African  coast,  in  due  course,  and  there  took 
in  a  part  of  her  homeward  cargo,  qnd  then  pro- 
ceeded to  other  places  on  the  coast,  at  eae^  of  which 
she  took  in  more  cargo,  and  on  ihe  2lst  Nov.  she 
arrived  at  Gahenda  Bay,  a  roadstead  on  the  same 
coast,  where  she  lay  at  anchor,  in  the  usuaZ  course, . 
taking  in  more  cargo.      On  the  24(A  Kov.  her 
loading  was  completed,  and  she  was  made  ready 
to  sail  homewards  on  the  following  da^f,  ihe  2bth 
Nov.    Instead,  however,  of  so  doing  she  was  de- 
tained by  her  oumers,  ihe  plaint^,  at  her  anchor' 
age  in  the  Bay,  in  order  to  enahle  her  master  and 
crew  to  assist  in  the  salvage  of  ihe  cargo  of  an- 
other vessel  which  had  been  wrecked  and  lay  in 
the  bay.  and  which  had  been  purchased  by  the 
plaintiffs.  While  being  so  detained  she  was  driven 
from  her  moorings  by  a  tornado  on  the  bih  Dec, 
and  the  damage  was  thereby  done  to  her  which 
eventually  resulted  in  her  total  loss  during  her 
subsequent  voyage  to  England. 
In  an  action  by  the  plaintiffs,  the  assured^  against 
the  defendants,  ihe  undervoriters,  to  recover  the 
amount   of  the   insftrance   as  on  a  total  loss, 
the  defendants  pleaded  a  plea  of*'  deviaHon^*  and 

U  WCkS 

Held,  in  error  upon  a  biU  of  exceptions  io  the  ruling 
of  Kelly,  O.B.  (by  Oochbum,  O.J.,  and  Blackburn 
KecUing,  Mellor,  Qreve,  and  Honyman,  JJ.),  that 
the  learned  judge  was  right  in  ruling  on  the  above- 
mentioned  facts,  that  ihe  plea  of  deviation  was 
proved,  and  in  directing  the  jury  to  find  a  verdict 
for  the  drfendants  upon  the  issue  raised  by  thai 
plea. 
This  was  an  action  against  the  defendant!*,  an 
insurance  company,  to  recover  as  for  a  total  loss 
upon  two  policies  of  marine  insnrance. 

The   declaration   contained   two    connts ;    in 
the  first  of  which  was  set  out  a  policy,  dated 
19th  Joly  1869,  whereby,  in  consideration  of  a 
premium  of  SU.)  being  at  the  rate  of  8  guineas 
per  cent.)  the   company    took    upon    itself  the 
burden    of   an    insurance     to    the    amount    of 
lOOOL,  and  agreed  with  the  insured,  the  plaintiff, 
that    the   insurance    should    be    an    insurance 
(Lost  or  not  lost)  at  and  from  Liverpool  to  Weat  ^ 
South- West  Coast  of  Africa,  during  her  stay  and  trad 
there,  and  hack  to  a  port  of  oall  ^  discharge  in  the 
United  Kingdom — 
Betoming  20  per  oent.  for  risk  ending  in  10  months ; 
i»         ^  »»  "1        " 

upon  the  body,  taokle,  &c.,  of  and  in  the  ship  or  yetsel 
called  the  William  Dent.    .    .    . 

And  that  the  subject-matter  of  the  said  policy 
should  be — 

Upon  ship  valoed  at    2,000 

Upon  cargo  valued  at 11,000 
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Held  oovered  at  18a.  4d.  per  cent,  per  month,  if  longer 
than  twelve  months  out. 

And  it  was  agreed  {inter  cdia)  that  "  it  shonld  be 
lawful  for  the  said  ship  or  vessel  in  the  voyage  bo 
insnred  as  aforesaid  to  proceed  and  sail  to  cmd 
touch  cund  $iay  ai  any  port  or  places  whatsoever 
without  prejudice  to  this  insurance/'  The  perils 
insured  against  were  expressed  in  the  usual  clause. 

The  first  count  further  alleged  performance  of 
conditions  precedent  necessary  to  make  the  said 
policy  valid  and  binding  on  the  defendants,  and  a 
total  loss  within  the  true  intent  and  meaning  of 
the  said  policy  whereby  the  defendants  became 
liable,  &c.,  of  all  which  premises  the  defendants 
bad  notice,  and  non-payment  b^  them. 

The  second,  count  upon  the  other  policy  dated 
the  2nd  Aug.  1869,  upon  the  same  vessel  for  the 
same  amount,  was  similar  in  terms  and  form  to 
the  first  count. 

Pleas  16  and  17  (to  the  first  and  second  counts 
respectively. — ^That,  after  the  oommencement  of 
the  risks  in  the  said  policies  mentioned,  and  before 
any  <^  the  said  losses  or  misfortunes,  the  said 
ship,  without  sufficient  cause  or  excuse,  did  not 
prcK^ded  on  the  said  voyage  and  deviated  there- 
froin.(a) 

Issue  thereon. 

The  cause  was  tried  on  the  10th  Dec.  1870,  at 
Guildhall,  before  Kelly,  G.B.  and  a  special  jury, 
when  the  plaintiffs  gave  in  evidence  the  facts 
stated  in  the  following  bill  Of  exceptions,  which 
was  afterwards  signed  and  sealed : 

1.  That  on  the  19th  July  1869  the  defendants 
subscribed,  executed,  and  delivered  to  the  plain- 
tiffs the  policy  of  insurance  set  out  in  tiie  first 
count  of  the  above  declaration. 

2.  That  on  the  2nd  Aug.  1869,  the  defendants 
subscribed,  executed,  and  delivered  to  the  plaintiffs 
the  policy  of  insurance  set  out  in  the  second  count 
of  the  ahlove  declaration. 

3.  That  the  plaintiffs'  ship  the  William  Bent, 
being  the  slup  mentioned  m  the  said  policies, 
sailed  in  July  1869  from  Liverpool,  bound  to  the 
west  coast  of  Africa,  with  a  general  cargo,  and 
arrived  at  Kinsembo  on  that  coast  on  the  28th 
Sept.  1869,  where  she  discharged  her  outward 
oargo  and  took  in  a  cargo  consisting  of  nuts,  palm 
kernels,  bees'  wax,  and  copper  ore  and  some  ivory. 

4.  That  the  ship  left  Kinsembo  on  the  8th 
Nov.  with  the  said  cargo,  which  was  not,  however, 
a  full  cargo,  and  then  proceeded  to  several  places 
on  the  coast  of  Africa,  taking  in  more  cargo  at 
those  places  respectively. 

5.  That  the  ship  arrived  about  the  21st  Nov. 
at  Oabenda,  which  is  an  open  roadstead  or  bay  on 
the  south-west  coast  of  Africa,  and  at  times  ex- 
poed  to  heavy  seas  which  roll  into  the  bay.  There 
are  no  ports  at  that  part  of  the  coast,  and  vessels 
load  and  discharge  there.  A  chart  of  the  coast 
was  put  in  evidence  and  may  be  referred  to. 

The  plaintiffs'  mate  stated  that  it  is  considered 
one  of  the  best  bays  on  the  south-west  coast.  He 
said  that  he  had  never  been  at  Cabenda  before, 
but  that  be  was  otherwise  well  acquainted  with 
the  south-west  coast. 

That  the  William  Dent  was  anchored  in  3^ 
fathoms  of  water  about  half  a  mile  from  the  shore, 
which  was  as  near  the  shore  as  she  could  properly 

(a)  There  were  fifteen  other  pleas  to  the  said  two 
oonnts  respeotively ,  bat  as  the  jury  were  discharged  from 
givioff  any  verdict  upon  the  isBuea  thereby  eeyerally 
raised,  it  is  tmneoetsary  to  notice  them  further. 


^et,  and  that  vessels  are  always  laden  from  lighters 
m  Oabenda  Bay. 

6.  That  on  the  ship's  arrival  at  Oabenda  as 
aforesaid,  the  before* mentioned  ivory,  which  had 
been  put  into  her  at  Kinsembo,  was  discharged 
into  the  Pioneer,  a  steamer  which  belonged  to  the 
plaintiffs,  and  was  then  at  Oabenda,  and  which 
was  to  take  the  said  ivory  and  other  goods  to 
Bonny  on  the  coast  of  Africa,  for  the  purpose  of 
being  shipped  by  steamer  to  England. 

7.  That  the  said  ship  then  proceeded  to  take  in 
more  cargo  at  Oabenda,  at  about  a  distance  of 
half  a  mile  from  the  shore,  and  was  on  the  24th 
Nov.  completely  loaded  with  a  full  cargo,  consisting 
principally  of  pea  nuts  and  palm  kernels,  which 
belonged  to  the  plaintiffs.  On  the  same  day  the 
hatches  were  battened  down,  and  secured,  and  the 
ship  was  then  ready  to  sail  on  the  homeward 
voyage  to  Liverpool. 

8.  That  it  was  in  fact  intended  by  the  plaintifb 
agent  at  Oab^ida,  and  by  the  captain  of  the 
William  Dent,  that  the  vessel  should,  so  fully 
loaded  as  aforesaid,  sail  homeward  either  that  day 
or  the  next. 

9.  That  about  the  25th  Nov.,  after  the  said  ship 
had  completed  her  cargo  as  aforesaid,  and  was 
ready  to  proceed  to  sea,  a  vessel  called  the  Robert 
Jones  struck  on  t^e  rocks  at  a  distance  of  about 
four  miles,  and  close  to  the  entrance  of  the  bay ; 
with  the  aid  of  the  Pioneer  the  Robert  Jonea  was 
got  off  the  rocks  and  was  towed  towards  the  shore, 
but  she  sank  in  about  three  and  a  half  fathoms  of 
water  and  about  two  or  three  cables'  length  from 
the  WiUiam  Dent  The  Robert  Jonee  and  her 
cargo  (consisting  of  coals),  were  afterwards,  about 
the  25th  Nov.,  purchased  by  the  plaintiffs'  agent 
at  Oabenda  for  a  small  sum,  and  the  said  agent 
wrote  to  the  plaintiffs  as  follows :  "  I  completed 
the  loading  of  the  WiUiam  Dent  to-day,  and  she 
is  now  ready  for  sea,  but  I  think  it  advisable  to 
detain  her  for  a  day  or  two  in  order  that  she  may 
haul  alongside  the  wreck  of  the  Robert  Jones  to 
remove  the  spars,  and,  if  possible,  some  of  the 
cargo.  I  write  you  at  length,  vid  Bonny,  of  my 
purchase  of  the  wreck,  which  I  expect  will  turn 
out  tf  very  profitable  transaction.  I  beg  herewith 
to  enclose  one  copy  of  a  bill  of  ladmg,  per  William 
Dent"  The  agent,  in  the  same  letter,  adds  that  he 
had  promised  the  captain  of  the  WiUiam  Dent  some 
remuneration  for  his  special  services  touching  the 
wreck ;  again,  afterwards  the  same  agent,  writing 
from  St.Thomas  to  the  plaintiff s,Bays :  **TheWilliam 
Dent  is  loaded  and  at  Oabenda,  bat  I  have  left  in- 
struc  tions  to  Oapt.  Sal  t  (captain  of  the  WilUamDent) 
to  remain  at  Oabenda  as  long  as  there  is  a  prospect 
of  his  saving  sufficient  of  the  cargo  and  spars  of 
the  brig  Robert  Jones  to  warrant  the  detention.  I 
instructed  Oapt.  Salt  to  haul  the  WHUam  Dent 
alongside  the  brig,  and  in  that  position  he  will 
be  able  to  save  a  vast  quantity  of  cargo  and  gear." 

The  William  Dent  was  not  moved  from  her  first 
place  of  anchorage  until  driven  therefrom  as  here- 
inafter mentioned,  nor  was  she  in  any  way  employed 
in  salving  the  wreck  of  the  Robert  Jones  but  her 
master  and  crew,  with  the  exception  of  one  or  two 
left  on  board  as  a  watch,  were  so  employed. 

10.  That  the  William  Dent  remained  in  Oabenda 
Bay  with  her  fall  cargo  on  board  until  the  26th 
Dec,  and  her  detention  there  was  solely  for  the 
purpose  of  employing  her  master  and  crew  in 
saving  portions  from  the  wreck  of  the  i^bert  Jones 
and  her  cargo.    On  the  24th  Dec.  the  plaintiffs 
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Baid  agent  wrote  from  Gabenda  to  the  plaintiffs, 
"  I  was  extremely  sorry  to  see  the  William  Dent 
here  when  I  returned,  as  although  Capt.  Salt  has 
saved  a  great  deal  from  the  wreck  of  the  Robert 
Jones,  still  I  am  sore  yon  will  not  be  pleased  at 
the  great  detention  of  the  ship.*' 

11.  That  on  the  5th  Dec.  there  was  a  heavy 
tornado  from  the  S.E.,  which  parted  the  cable  of 
the  WilUam  Vent,  and  before  the  ship  coald  be 
brought  ap  with  the  seoond  anchor,  drove  her 
athwart  the  above-mentioned  ship  Robert  Jones, 
thereby  cansing  some  of  the  cop]:>er  of  the  William 
Dent  to  be  torn  off,  and  also  part  of  her  bulwarks 
and  rails  to  he  carried  away.  The  winds  generally 
prevalent  on  the  coast  near  Cabenda  in  November 
and  December  are  southerly  winds. 

12.  That  the  bulwarks  and  rails  were  repaired 
and  the  oopper,  as  far  as  it  could  be,  the  vessel 
being  afloat,  and  on  the  26th  Dec.  the  William 
Dent,  loaded  with  her  aforesaid  full  cargo  as  afore- 
said, left  Gabenda  Bay  boand  for  Liverpool.  The 
plaintiffs'  mate  stated  that  according  to  his  judge 
ment  and  opinion  the  WiUiam  Dent  left  in  a  per- 
fectly seaworthy  condition.  He  added  that  in  his 
opinion  the  planking  underneath  was  not  injured, 
but  he  wonld  not  on  his  oath  say  that  it  was  not 
injured*  He  further  stated  that  the  ship's  bottom 
was  examined  by  a  diver,  and  that  a  stc^e  was  let 
down  the  side  of  the  ship  on  which  the  ship's 
carpenter  worked,  standing  in  water  up  to  bis 
middle. 

13.  That  during  her  said  voyage  to  Liverpool 
the  William  Dent  encountered  bad  weather  and 
was  stranded  at  the  Island  of  Anna  Bon,  and 
during  her  said  voyage  events  ocoarred,  in  respect, 
and  on  account  of  which  the  plaintiffs  claim  in 
this  action  a  total  loss  in  the  above  declaration 
mentioned.  The  defendants  deny  that  there  was 
any  total  loss.  (A  oopy  of  the  log  was  given  in 
as  an  appendix  and  might  be  read  as  part  of  the 
case.) 

14  And  the  Lord  Ghief  Baron,  after  the  above 
mentioned  facts  were  proved  by  the  plaintiffs' 
witnesses,  expressed  to  the  counsel  for  the  parties 
bis  opinion  that  the  pleas  of  deviation  were  proved. 
He  proposed  thereupon  to  nonsuit  the  plaintiffs, 
to  which  the  learned  counsel  for  the  plaintiffs 
objected,  and  asked  his  Lordship  instead  thereof 
to  direct  the  jary  according  to  his  opinion,  and 
that  they  should  find  a  verdict  for  the  defendants 
on  the  issues  16  and  17  above  joined  between  the 
parties,  and  thereupon  his  Lordship  expressed  his 
said  opinion  to  the  jury  accordingly,  and  they 
leave  their  verdict  against  the  plaintiffs  on  the 
said  last  mentioned  issaes,  the  jary  being  there- 
upon, by  the  consent  of  tho  parties,  discharged 
from  giving  their  verdict  upon  any  other  of  the 
issoes  so  joined  between  the  parties. 

15.  Whereupon  the  connsel  for  the  plaintiffs, 
conceiving  that  the  defendants  were  not  by  law 
entitled  to  have  the  verdict  entered  for  them  in 
manner  aforesaid,  on  the  said  issues,  made  their 
exceptions  to  the  directions  so  given  by  the  Lord 
Ghief  Baron,  who  thereupon  sealed  this  bill  of 
exceptions  according  to  the  statute  in  that  behalf. 

The  grounds  of  error  assigned  were,  first,  that 
the  pleas  of  deviation  were  not  proved ;  secondly, 
that  the  evidence  did  not  show  any  such  delay  or 
deviation  as  would  determine  the  risks  insured 
against  by  the  policies ;  thirdly,  that  there  was  no 
implied  warranty  in  the  policies  not  to  deviate. 

The  plaintiffb'  points  for  arguments  :  First,  that 


the  pleas  of  deviation  were  not  proved ;  secondly, 
that,  considering  the  form  of  the  policies,  and  the 
nature  of  the  insured  voyage,  and  of  the  African 
trade,  it  was  a  question  of  fact  for  the  jury, 
whether  the  delay  at  Gabenda  was  unjustifiable 
or  unusual,  and  that  the  jury  were  wrongly 
directed  ;  thirdly,  that  the  policies  were  to  some 
extent  lime  policies,  and  that  what  would  be  a 
deviation,  such  as  to  avoid  an  ordinary  voyage 
policy,  would  not  avoid  the  policies  in  question . 

The  defendants''  points  for  argument:  First, 
that  there  is  no  error  in  law  in  the  record  and 
proceedings  herein :  secondly,  that  there  was  in 
the  policies  of  insurance  declared  on,  of  the  19  th 
July  1869,  and  thd  2nd  Aug.  1869  respectively, 
an  implied  warranty  by  the  assured  not  to 
deviate ;  thirdly,  that  the  facts  set  forth  in  the 
bill  of  exceptions  herein  show  such  a  deviation  as 
avoided  the  policies  respectively;  fourthly,  that 
the  sixteenth  and  seventeenth  pleas  respectively 
were  proved ;  fifthly,  that  the  raling  of  the  learned 
Lord  Ghief  Baron  was  right;  sixthly,  that  the 
judgment  entered  for  the  defendants  ought  to  be 
affirmed. 

Oohen  (with  him  Butt,  Q.G.)  appeared  to  argue 
on  the  part  of  plaintiffs  in  support  of  the  bill  of  ex- 
ceptions to  the  ruling  of  the  Lord  Ghief  Baron,  and 
contended  that  the  learned  judge  was  not  justified 
in  directing  the  jury,  as  he  had  done,  that  on  the 
pleas  in  question  the  defendants  were  entitled  to 
the  verdict ;  but  that  he  should  have  left  it  as  a 
question  of  fact  to  the  jury  whether  or  not  there 
had  been,  under  the  circumstances,  a  deviation 
such  as  to  avoid  tlie  policy.  Though  it  might  pos- 
sibly be  admitted  that,  in  the  case  of  an  ordinary 
voyage  policy,  delay  might  constitute  deviation,  on 
the  ground  that  delay  adds  to  the  risk,  the  duration 
of  the  risk  being  thereby  extended,  yet  that  principle 
does  not  apply  to  a  policy  like  that  in  the  present 
case.  On  the  negotiation  for  the  policy  it  was 
considered  probable  that  the  vessel  would  be 
absent  for  a  period  of  twelve  months,  and  the 
premium  was  calculated  on  that  footing;  and 
there  was  to  be  a  specified  reduction  in  the 
amount  of  the  premium  if  she  happened  to  return 
within  ten  months,  a  further  reduction  if  she 
returned  in  eight  months,  and  a  still  further 
reduction  if  she  should  return  in  six  months. 
But  then,  if  she  should  remain  at  sea  beyond 
twelve  months,  there  is  a  distinct  provision  for  the 
payment  of  13«.  4d.  per  cent,  per  month,  without 
any  limit  as  to  time,  which  sum,  if  worked  out,  will 
be  found  to  amount  to  a  premium  of  8  guineas  per 
cent.  The  policy  therefore  was  in  one  sense  a  time 
policy,  with  a  premium  increased  in  proportion  to 
the  extension  of  the  time,  so  that  it  was  imma- 
terial to  the  underwriters  how  long  she  remained 
abroad.  A  variation  of  risk  sufficient  to  avoid  the 
policy  must  be  a  variation  which  involves  the 
possibilitv  of  increasing  the  risk ;  a  mere  change  in 
the  risk  does  not,  unless  the  risk  is  increased,  dis- 
charge the  underwriters.  The  mere  fact  of  a  veeaeU 
while  remaining  at  a  port,  being  occupied  in  other 
ways  than  was  originally  contemplated,  doee  not 
discharge  the  underwriters,  unless  the  risk  be 
increased ;  and  whether  the  risk  be  increased  or  not 
is  essentially  and  especially  a  question  for  a  mercan- 
tile juir.  In  Arnould's  Manne  Insuranoe,  vol.  2, 
4th  edit.,  p.  446,  it  is  said,  "We  come  now 
to  the  oonsideration  of  those  causes  which  estab- 
lish the  position  that,  if  the  ship,  under  the  terms 
of  the  policy,  was  justified  in  originally  visiting  the 
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port»  any  trading  daring  her  stay,  althongh  foreign 
to  tiie  main  parposes  of  the  ventare,  is  not  a 
deviation,  onless  it  caaseB  additional  delay,  or 
otherwise  substantially  yaries  the  risk.  Formerly 
this  was  not  so."  It  is  not  safficient,  I  submit, 
for  the  defendant  to  show  a  mere  adnHUa  of 
variation.  Amonld  then  cites  and  comments 
on  the  oases  of  Baine  v.  BeU  (9  East,  195),  and 
Laroche  ▼.  Owen  (11  lb.  121).  In  the  last-men- 
tioned case,  where  goods  were  insnred  from 
Gh>ttenbarg  to  a  port  or  ports  in  the  Baltic,  with 
liberty  to  nnload  at  Oarlsmann,  after  the  ship 
had  sailed  from  Gottenbnrg  with  oonvoy,  and 
was  lying  in  Melmoe  Beads,  under  the  oommodore's 
order,  a  boat  came  alongside  with  boxes  of  indigo, 
no  part  of  the  ori^S  cargo,  but  which  were 
all  got  on  board  withoot  any  delay  to  the  ship ; 
and  it  was  held  there  was  no  deviation,  for  the 
risk  incurred  was  neither  enhanced  nor  varied; 
but  merely  something  was  done  in  the  course 
of  the  voyage,  which  made  no  difference  in  either, 
and,  therefore,  was  no  discharge  of  the  under- 
writers' liability.  So  it  was  in  the  present 
case.  And  at  p.  449,  Amould  proceeds  to  say : 
''The  line  of  distinction  between  those  cases 
and  the  class  of  cases,  of  which  Hammond 
V.  Beid  (4  B.  &  Aid.  72)  is  the  leading  au- 
thority, though  not  at  first  sifi^ht  obvious,  is, 
nevertheless,  dear  and  intelligible.  In  Ham- 
mond V.  Beidt  and  cases  of  that  dass,  the  ship 
would  not  have  touched  at  the  port  at  all,  except 
for  some  purpose  totally  unconnected  with  the 
main  object  of  the  voyage  insured,  and  the  execu- 
tion of  which  purpose  was  itself  the  sole  cause  of 
the  dela^.  In  Baine  v.  BeU  (ribi  sup.),  and  the 
cases  decided  on  its  authority,  the  ship  had  origin- 
ally put  into,  and  was  actuaUjr  staying  at  the  port 
for  some  purpose  connected  with  the  voyage ;  and 
while  so  being  there  for  a  justifiable  and  necessary 
purpose,  some  act  was  done  which,  though  in 
itself  it  might  be  unconnected  with  the  adventure, 
and  not  originally  contemplated  by  the  parties 
to  the  policy,  was  yet  held  not  to  amount 
to  a  deviation,  because  it  caused  no  material 
variaiion  of  the  risk.'*  Now  there  was,  it  is 
contended,  no  increaae  of  the  risk  here  at  all 
and  no  deviation.     The  ship  was  in  a  safe  and 

rl  roadstead,  where  she  was  bound  to  be  under 
policy;  and,  whether  "trading"  or  not,  the 
premium  was  calculated  according  to  the  time  of 
her  stay.  [Bla.ckbi7BN,  J.,  refers  to  Mount  v. 
Larhine  (8  Bing.  108;  1  L.  J.,  N.  S.,  20.  0.  P.), 
where  Tindal,  0.  J.,  cites  with  approbation  the  judg- 
ment of  Lord  Mansfield,  0.  J.,  in  Hartley  v.  Buggm, 
(3 Doug.  39;  2  Park  Ins.  460)  in  which  that  learned 
]udge  says,  that  it  is  not  material  in  order  to  con- 
stitute a  deviation  that  the  risk  should  be  increased, 
the  question  being  whether  it  has  been  varied.] 
That  may  be  so  in  a  voyage  policy.  But  this  is  a 
time  pohcy,  and  the  increase  of  the  premium  is 
proportioned  to  the  increase  of  the  time.  There 
tws,  therefore,  I  contend,  been  no  increase  of  risk, 
and  so  no  deviation.  But  at  all  events,  a  jury  was 
the  proper  tribunal  to  decide  that  qoestion  as  one 
distmctly  of  fact,  and  on  that  ground  alone  the 
plaintiffs  are  entitled  to  judgment. 

MUward,  Q.O.  (with  him  was  0.  BusaeU,  Q.O.) 
for  the  defendants,  contra, — ^It  is  admitted  that, 
if  the  instrument  sued  upon  be  a  vpyase  policy, 
the  plaintiff  must  fiul.  The  words  used  uierein 
are  the  ordinary  ones  found  in  such  a  policy.  It 
is  a  voyage  and  not  a  time,  nor  a  mixed  voyage 
Vol.  I.,  N.  S. 


and  time,  poli(r7.  In  a  time  policy  the  limits  of 
the  risk  are  defined"  by  points  of  time, only  with- 
out any  designation  of  local  termini  at  all " :  (1 
Amould  on  Insurance,  8rd  edit.,  p.  861.)  So  here, 
if  the  parties  had  intended  this  to  be  a  time  policv, 
thev  would  have  stated  the  periods  of  rist  only 
without  local  termini.  The  conditions,  even  in 
time  policies,  continue  the  same  as  in  voyage 
polides.  The  substantial  question  to  be  deter- 
mined is  whether  the  ship  was,  within  the  time 
covered  by  the  insurance,  trading.  There  was, 
however,  no  pretence  of  trading  during  this  month 
in  which  sue  lay  alongside  the  wreck.  She 
was,  as  is  found  in  the  case,  loaded  and  ready 
to  sail  for  England  on  the  24th  Nov.,  and 
would  have  departed  next  day  but  for  this 
improper  detention ;  and  if  she  had  sailed 
in  ordinary  course  she  would  have  escaped  the 
tornado.  The  case  of  Hartley  v.  Buggin  {uhi 
8up,),  to  which  Blackburn,  J.,  lias  referred,  is  an 
anthority  directly  in  favour  of  the  defendants.  It 
is  cited  by  Amould  at  p.  460,  and  shows  that  an 
unreasonable  delay  in  performing  the  voyage 
insured  is  equivalent  to  a  deviation,  and  was  so 
expressly  ruled  by  Lord  Mansfield.  In  that  case 
the  ground  of  defence  was  the  detention  of  the 
ship  as  a  floating  slave  dep6t  on  the  African  coast, 
and  hb  Lordship  said,  "The  single  question  in 
this  case  is,  whether  there  has  not  been  what  is 
equivalent  to  a  deviation,  whether  the  risk  has  not 
been  varied.  It  is  not  material  to  constitute  a 
deviation  that  the  risk  should  be  increased  "  (3 
Doug.  640 ;  2  Park  Ins.  469).  In  the  present  case 
a  different  risk  has  been  run  to  that  undertaken  by 
the  defendants.  The  vessel  was  kept  for  a  month 
in  an  open  roadstead  while  the  crew  were 
employed  on  the  wreck  alongside  which  she  was 
laid.  If  there  for  purposes  of  salvage  only,  she 
could  not  be  said  to  be  "  trading,"  Where  a  vessel 
engaged  in  the  AfUcan  palm  oil  trade,  with 
liberty  to  act  as  a  tender  to  other  ships  in  the 
same  employ,  was  kept  thirteen  months  in  the 
Benin  river,  this  was  held  an  unreasonable  delay, 
though  during  part  of  such  time  she  was  employed 
as  a  tender  {Hamilton  and  others  v.  Shedden,  7 
L.  J.,  N.  S.,  1,  Bx. ;  3  M.  &  W.  49).  The 
plaintiff  wishes  to  read  the  words  "stay  and 
trade  "  as  "  stay  ^  trade."  [He  was  here  stopped 
by  the  court.] 

Cohen  in  reply. — It  is  not  contended  by  the 
plaintiffs  that  this  is  a  time  policy  in  the  ordinary 
sense  of  the  word ;  but,  having  regard  to  the  whole 
document,  it  is  clear  that  it  was  to  be  in  the  discre- 
tion of  the  assured  whether  they  were  to  let  their 
ship  remain  a  shorter  or  longer  period  on  the  coast 
of  Africa,  and  the  underwriters  did  not  care  how 
long  the  risk  lasted,  as  they  would  receive  an  extra 
premium.  Then  the  decided  cases  show  that,  if  a 
policy  be  so  framed  that  the  ship  is  allowed  to  stay 
a  certain  time,  the  purpose  for  which  she  stays 
matters  not.  An  intention  to  deviate  is  not  devia- 
tion. This  ship  might  undoubtely  have  remained 
in  the  bay  for  a  month — say  while  she  exchanged 
cargo  with  the  Pioneer,  Oan  it  be  said  that  if  she 
stayed  there  a  month,  although  for  the  purposes  of 
trading,  the  underwriters  would  be  discharged? 
Yet  they  must  go  that  length.  The  words  "stay 
and  trade"  give  the  shipowner  greater  latitude 
than  the  phrase  "  touch  and  stay  "  would  do.  In 
the  case  of  Hartley  v.  Buggin  the  policy  was  a  pure 
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CocKBURN,  G.  J.— I  am  of  opinion  that  the  ruling 
of  the  Lord  Chief  Baron  was  right,  and  that  this 
bill  of  exceptions  cannot  be  sustained.  I  agree  that 
this  is  not  a  voyage  policy  HmpUeUer,  bnt  on  the 
other  hand  neither  do  I  think  it  a  time  policy  nm- 
plicUer,  It  is  a  combination  of  the  two.  It  is  a 
policy  for  the  purposes  of  a  voyage  to  the  coast  of 
Africa,  subject  to  this,  viz.,  that  it  is,  in  one  sense,  a 
time  policy,  by  reason  of  the  assured  being  entitled 
under  it  to  keep  the  ship  out  there  for  any  time  he 
thinks  proper,  on  paying  certain  stipulated  pre- 
miums proportioned  to  the  length  of  time  he  de- 
tains the  vessel  abroad.  The  purpose  of  the 
▼oyage,  as  specified,  is  that  the  vessel  is  "  to  go  to 
the  coast  of  Africa,  to  stay  and  trade  there  "tor  a 
certain  period,  according  to  the  object  of  the  ship- 
owner. The  question  turns  on  the  meaning  of 
the  words  "stay  and  trade."  Mr.  Oohen  in- 
geniously argues  that  those  words  mean  stay  and 
something  more.  But  it  occurs  to  me  "stay" 
might  be  sufficient  without  more;  but  when 
the  words  "and  trade"  are  added,  I  think 
the  meaning  of  the  phrase  is  this,  "to  go 
to  the  coast  of  Africa  and  staj  there  for  any  pur- 
pose which  properly  falls  within  the  description  of 
African  trade.  In  my  opinion,  under  the  terms  of 
this  policy,  the  ship  cannot  be  used  for  any  other 
purposes  than  tradmg  purposes.  No  doubt,  if, 
with  a  view  to  trade,  the  captain  after  loading  the 
cargo  were  uncertain  as  to  whither  it  was  most 
advantageous  to  send  it,  thinking  that  although 
the  original  destination  was  port  A,  it  might 
be  better  to  send  it  to  port  B.,  and  if  he  stayed 
during  such  uncertainty  for  a  month  at  the  place  of 
loading,  I  quite  agree  tnat  that  would  be  staying  for 
the  purposes  of  trade.  And  the  same  principle  is 
apphcable  to  any  part  of  the  world,  where  the 
vessel  could  be  usea  for  other  purposes  than  trade; 
can  it  be  said  that,  under  the  terms  of  the  policy, 
the  vessel  might  be  used  for  any  other  purposes  P 
In  the  case  cited  from  Douglas  (Hartley  v.  Buggin) 
the  question  was,  whether  the  stay  of  a  vessel  used 
as  a  factory  ship  on  the  coast  of  Africa  was  a 
deviation— that  was  a  question  of  fact.  Now,  if 
it  could  be  shown  that  vessels  sent  to  the  coast  of 
Africa  were,  by  the  custom  of  trade  there,  capable 
of  being  emplofed  for  some  purpose  other  than 
those  generally  understood  by  the  term  "  trade," 
that  might  have  made  a  difference;  btit  we  have 
no  evidence  of  that  kind.  No  evidence  before  us 
shows  that  vessels,  insured  and  sent  out  to  that 
coast  under  such  circumstances  as  in  the  present 
case,  could  be  employed  for  the  purpose  of  savins 
wreck,  which  is  usmg  her  for  the  purpose  ot 
salvage  and  not  of  trade,  and  cannot  come  within 
the  terms  of  the  policy.  Whether  this  is  a  generous 
or  honourable  defence  to  set  up  is  not  the  ques- 
tion here.  It  seems  to  me  that  this  vcmge  was 
for  such  purposes  as  fell  within  the  demiition  of 
"  African  trade."  This  stay  of  the  ship  was  not 
for  such  purposes,  and,  therefore,  the  Lord  Chief 
Baron's  direction  to  the  jury  was  risht.  I  agree 
thac  if  any  such  evidence  whatever  had  been  ad- 
duced, which  could  have  been  properly  left  to  the 
jury,  to  show  that  this  stay  was  for  the  purpose 
of  the  "African  trade,"  then  there  should  be  a 
venire  de  novo,  but  there  was  none. 

Blackburn,  J. — ^I  am  entirely  of  the  same 
opinion.  I  take  the  law  to  be  very  accurately 
stated  in  1  Phillips  on  Insurance,  p.  564,  sect. 
988  :  "  It  is  not  necessary  to  a  deviation  or  change 
of  risk,  whereby  the  underwriters  are  discharged,  i 


that  the  degree  or  period  of  the  risk  should  be 
thereby  increased.  The  assured  has  no  right  to 
substitute  a  different  risk."  And  that,  although 
Mr.  Cohen  endeavoured  to  make  an  exception 
from  it,  is,  I  conceive,  the  principle  running 
through  all  these  cases.  The  underwriters  bar- 
gain tor  a  particular  risk,  and  the  assured  has  no 
right  to  subsequently  change  or  otherwise  differen- 
tiate it.  Now,  in  order  to  find  the  risk  the  parties 
intended  to  cover,  we  must  look  at  the  terms  of 
the  policy.  [His  Lordship  here  read  them,  and 
then  proceeded  as  follows.]  Undoubtedljr  iJiere- 
fore  the  parties  knew  that  this  voyage  might  be 
longer  or  shorter,  and  regulated  the  premium 
accordingly ;  but,  for  all  tlmt,  it  is  obvious  that 
they  were  covering  the  risk  during  the  vessel's 
voyage  to  and  stay  and  trade  in  Africa,  and  return 
to  Liverpool,  and  if  there  was  any  deviation  from 
that,  whether  such  deviation  increased  or  di- 
minished the  risk  or  not,  the  assured  did  diange 
the  risk  to  the  underwriters.  Now,  in  the  African 
trade  many  things,  in  process  of  time,  have  become 
customary  which  were  formerly  not  so.  From  my 
experience  I  remember  that  it  used  onoe  to  be  a 
very  common  thing  upon  the  African  coast  to 
employ  a  vessel  as  a  tender  or  floating  warehouse, 
and  I  am  by  no  means  sure  that  if  some  such 
custom  were  shown  to  exist,  whether,  under  the 
words  "stajr  and  trade,"  used  in  this  policy, 
the  ship  might  not  "stay  and  trade"  for  the 
customary  purposes  for  which  a  ship  is  there 
used.  So,  although  it  is  unnecessary  to  decide 
the  point,  I  am  inclined  at  present  to  think 
that,  if  the  ship  were  used  as  a  floating  wiurehonse 
by  that  shown  custom,  there  would  not  be  any 
deviation.  But  if  there  is  any  change  from  the 
ordinary  course  of  the  voyage,  then  it  does  change 
the  risk,  because  the  underwriter  takes  on  himself 
to  say,  "  I  know  perfectly  well  what  is  ordinarily 
done  on  the  coast  of  Africa,  and  the  risk  run. 
But,  if  the  vessel  stays,  and  doee  something  differeni, 
that  risk  is  changed — which  is  enough  to  free  the 
underwriter  from  liability  on  the  poucy.  He  ma^ 
say,  "  You  never  asked  me  to  take  this  risk ;  if 
jpou  had  done  so  I  might  have  accepted  it,  charg- 
ing higher  premiums,  or  I  might  have  declined  it 
altogether,  non  in  hcee  fcedera  veni"  and  so  dis- 
charge himself.  That  is  thrown  out  in  HarUey  v. 
Buggin  {uhi  sup.),  where,  on  the  question  of  grant- 
ing a  new  trial,  Lord  Mansfield  says,  "The 
single  question  in  this  case  is,  whether  there 
has  not  been  what  is  equivalent  to  a  de- 
viation. It  is  not  material  w  constitute  a  de- 
viation, that  the  risk  should  be  increased.  The 
voyage  is  to  the  coast  of  Africa,  and  thence  to  the 
West  Indies,  which  includes  an  insurance  on  the 
ship  while  she  stays  and  trades  in  Africa,  and  it  is 
with  liberty  to  exchange  goods  and  slaves ;  bnt 
that  exchange  is  for  the  Mnefit  of  the  ship,  one 
slave  for  another.  If  a  ship  insured  for  a  trade  is 
turned  into  a  factory  ship,  or  a  floating  warehoose, 
the  risk  is  different ;  it  varies  the  stay,  for  while  she 
is  used  as  a  warehouse  no  cargo  is  brought  for  her." 
Then  the  case  was  sent  down  for  a  new  trial, 
whereat  Eyre,  O.B.,  left  to  the  jury  the  question, 
"  If  the  use  made  of  the  ship  had  the  voyase  for 
its  object  P  "  A  verdict  was  found  for  the  defen- 
dant which  was  never  questioned.  Now,  true,  the 
direction  here  would  be  "  On  this  evidence  do  ypn, 
the  jury,  think  that  the  stay  of  the  ship,  whilrt 
she  was  waiting  in  the  bay  during  this  month  was 
staying  and  trading  in  the  ordinary  course  of  an 
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Afrioan  Toyage/'  if  there  was  any  evidence  at  all 
to  show  that  it  was  in  the  ordinary  coarse  of  an 
A^can  voyage  to  keep  the  ship  there  with  the 
object  of  8alvage.(a)  Bat  there  was  no  evidence 
of  that  kind  at  all,  so  that  the  doctrine  in  the  case 
of  Ryder  v.  WombweU  in  the  Exoheqaer  Chamber 
(19  L.  T.  Bep.  N.  S.  491 ;  L.  Bep.  4  Ex.  32 ;  38 
L.  J.  8,  Ex.),  does  not  come  in,  for  there  was  no 
aeintiUa  of  evidenoe  here  at  all  of  that,  and  oonse- 
anently  nothing  to  leave  to  the  jnry.  This  stay  of 
like  vessel  for  theparpose  of  salvage  dearlv  varied 
the  risk  whether  it  increased  or  diminishea  it,  and, 
therefore,  the  raling  of  the  Lord  Chief  Baron  was 
rig^t  and  the  judgment  below  shoald  be  affirmed. 

Keating,  J.^I  am  of  the  same  opinion. 

Mbllob,  J. — I  (joite  agree  with  the  oonstrnction 
put  npon  this  policy  by  my  lord  and  my  brother 
blaokbam. 

Gbove,  J. — I  have  had  some  doubt  in  this  case — 
not  with  respect  to  the  law  as  expressed  by  my 
brother  Blackbom  and  the  decided  cases — ^that  in 
the  case  of  an  ordinary  policy  it  is  not  necessary  to 
a  deviation  liberating  the  nnderwriter,  that  the 
risk  shoald  be  increased;  bat  I  understand  Mr. 
Cohen's  argament  not  to  be  founded  on  that 
class  of  cases  or  reasoninff,  but  to  be  this,  viz., 
that  it  was  not  other  uisai  the  contemplated 
voyaee  here  because  of  the  terms  of  the  policy 
stipulating  for  the  payment  of  an  extra  pre- 
mium for  an  extended  time,  and  that  the 
words  "stay  and  trade"  might  be  read  dis- 
junctively "  stay  or  trade."  But  looking  more 
closely  into  the  policy,  I  find  that  the  word 
"  or^'  is  used  oorrectlv  in  other  places,  where  the 
parties  intended  such  disjunction,  which  shows 
dearly  that  they  knew  the  difference  between 
"  or^'  and  "  and.*'  I  read  the  words  "  stay  and 
trade"  to  mean  '*  stay  trading,**  Now,  it  is  evi- 
dent that  there  was  no  stay  of  this  kind  here. 
This  vessel  had  loaded  a  cargo,  the  hatches  were 
battened  down,  she  was  ready  and  just  about  to 
sail  homewards,  and  then  there  was  what  may  be 
termed  a  oapricioas  delay,  and  consequently  one 
not  within  the  terms  of  the  policy.  The  risk  was 
altered,  and  therefore  our  judgment  must  be  for 
the  underwriters. 

HoimcAir,  J. — ^I  am  entirely  of  the  same  opinion, 
and  only  wish  to  add  that  Mr.  Cohen  has  dealt 
with  the  case  in  his  argument  as  if  the  words 
"  stay  and  trade"  were  written  "  stay  ^  trade." 
Had  the^  been  so,  his  argument  would  have  had 
much  weight.  But  that  is  not  the  wording  of  this 
policy. 

Judgment  affirmed. 

Attorneys  for  the  plaintiffs.  Walker  and  Bona, 
agents  for  EUia,  Field,  and  Mo89,  Liverpool. 

Attorneys  for  the  defendants,  Argleh  and  RawlinSf 
agents  for  HvXL,  Stone,  and  Fletcher,  Liverpool 

(a)  "  The  insnrer.  In  estimating  the  prioe  at  which  he  is 
willing  to  indemnif  jT  the  trader  sgsinst  §1\  risqoes  most 
have  under  his  oonsideration  the  natwre  of  his  yoyage  to 
be  performed,  and  the  usual  course  and  manner  of  doing 
it.  Everything  done  in  the  usual  course  must  have  been 
foreseen  and  m  contemplation  at  the  time  he  engaged." 
(Per  Lord  Mansfield  in  Pell/y  y.  Royal  Exchange  As^r- 
ance  Company,  1  Burr.  348.) 


COUBT  or  ADMIBALTY. 

Reported  by  J.  P.  Aspihall,  Esq.,  Barriiter-at-Law. 

Nov.  21  and  27,  and  Bee,  12,  1872,  and  Jan.  14, 
187a 

The  Hope. 

Friority-— Master's  wa^ee — Bottomry—Mortgage — 

Jxeferenoe  to  registrar  and  merchante. 
Maritime  Uevhe,  being  in  the  nature  of  rewards  for 
services  rendered,  rank  against  the  fund  out  of 
which  they  are  to  he  paid  in  the  inverse  order  of 
their  attachment  on  the  res,  and  the  last  in  time 
should  he  the  earliest  in  payment. 
The  daim  of  a  master  for  his  wages  earned  and 
disbursements  made  suhsequently  to  a  voyage, 
during  which  a  hottomry  bond  has  been  given  on 
his  ship,  takes  priority  over  the  claim  of  the  bond- 
holder. 
A  hottomry  bondholder  is  entitled  to  priority  over 
the  claim  of  a  master  for  wages  earned  on  voy- 
ages previous  to  that  during  which  the  bond  is 
given.ia) 
A  master's  claim  for  wages  anddisbursements,when' 
ever  earned  or  made,  takes  priority  over  the 
claims  of  mortgagees. 
Tms  was  a  question  of  priority  between  a  master 
suing  for  his  wages,  a  bottomry  bondholder,  and 
mortgagees.  The  court  pronounced  for  the  various 
claims  and  referred  them  to  the  registrar  and 
merchants  to  find  the  amounts,  and  to  decide  in 
the  first  instance  as  to  the  order  in  which  the  claims 
ought  to  be  paid.    The  facts  and  arguments  are 
f  uuy  set  out  m  the  report  of  the  registrar. 

W.  Q.  F.  FhiUimore,  appeared  before  the  regis- 
trar and  merchants  for  the  master. 
E.  O.  Olarkson,  for  bondholder. 
Cohen  and  Wood  Hill,  for  the  mortgagees. 
The  report  of  the  registrar  {Mr.  H.  C.  Bothery) 
was  as  follows : — 

"  These  oases  came  before  myself  and  one  of  the 
merchants  on  the  21st  and  27th  Nov.  ult.  The 
main  question  at  issue,  and  which  the  parties 
agreed  should  in  the  first  instance  be  decided  by 
myself,  was  one  of  very  considen^le  difficulty  and 
importance — as  to  the  relative  rights  of  a  bond- 
holder, a  mortgagee,  and  the  master  of  the  ship  to 
priority  of  payment  out  of  a  fund  in  court,  which 
is  sufficient  to  pay  all,  or  indeed  any  two,  of  the 
claims.  And  as  the  view,  which  1  have  found 
m^lf  obliged  to  take  of  this  question,  is  at  variance 
with  the  generally  received  opinion  on  the  sub- 
ject, and  would  even  at  first  sight  appear  to  be 
opposed  to  some  of  the  reported  decisions,  I  pro- 

(a)  It  is  remarkable  that  this  qnestion  seeniB  never  to 
have  been  previonsly  formally  raised  and  decided.  In 
The  Mary  Ann  (9  Jurist,  94).  Br.  Lnshhigton  expressed 
an  opinion  that  wa^  earned  on  an  ontward  voyage  be. 
fore  the  bond  was  given,  ooold  not  take  preoedenoe  of  the 
bond,  bat  it  was  not  so  expressly  decided.  In  the  United 
States  the  priority  of  all  seamen's  wages  seems  to  have 
been  taken  for  granted,  bnt  the  question  arising  in  this 
case  has  not,  so  far  as  can  be  gathered  from  reported 
cases,  arisen :  (See  Blaine  y.  Ship  Charles  Carter,  4 
Oranch's  U.  S.  Snp.  Ot  Bep.  328 ;  The  Virgin,  8  Peter's 
U.  S.  Sap.  Ot.  Bep.  538 ;  Fumies  y.  The  Brig  Indgown, 
Oloott's  Adm.  Bep.  55 ;  The  Hilarity,  Blatchford  and 
Howland's  Adm.  Bep.  90.)  As  a  sabseqaent  bottomry 
bond  is  given  to  seoare  adyances  for  repairs,  which  enabla 
the  ship  to  reach  her  home  port,  and  the  crew  thus  to 
earn  their  wages,  it  seems  only  equitable  that  the 
general  rule  of  maritime  liens  shoald  be  applied  in  snoh 
a  ease  as  in  all  others,  and  that  the  bondholder  shoald  ^ 
have  priority.— Ed.  Digitized  by  ^^^s^VJW  iL 
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pose  to  state  my  reasons  in  detail,  so  that  I  have 
erred  in  the  conolasions  at  which  I  have  arrived, 
that  error  may  readily  be  corrected  by  the  conrt. 

"  The  ciroamstances  of  the  oase  are  briefly  as 
follows : — 

"  On  the  14th  June  1869,  George  Henry  Webber 
was  appointed  to  the  command  of  the  Hope,  by  his 
brother  Charles  Shilston  Webber,  of  Bristol,  who 
was  the  sole  owner.  No  written  agreement  was 
entered  into  between  them  as  to  the  rate  of  wages 
which  he  was  to  receive ;  bat  he  informed  ns  that 
it  was  verbally  agreed  between  himself  and  his 
brother  that  he  should  have  Ibl,  per  month.  The 
vessel,  which  was  at  the  time  at  Bristol,  shortly 
afterwards  proceeded  to  Cardiff,  and,  having  taken 
in  a  cargo,  sailed  therewith  on  the  18th  Aug.  1869, 
bound  to  Monte  Video.  Thence  she  proceeded  to 
BosariOf  and,  having  discharged  her  cargo  at  Bor- 
deaux, ultimately  returned  to  Cardiff,  where  she 
arrived  on  the  24th  June  1870.  It  should  here  be 
stated  that,  whilst  the  vessel  was  away  on  this 
voyage,  the  owner,  by  an  indenture  dated  the  6th 
Dec.  1869,  mortgaged  her  to  a  person  named 
Pooley,  who  a  few  days  afterwards  transferred  his 
interest  under  that  mortgage  to  the  persons  who 
are  now  suing  the  vessel  as  mortgagees  in  cause 
No.  5954. 

*'  On  the  22nd  Aug.  1870,  the  Hope  again  left 
Cardiff  under  the  command  of  George  Henry 
Webber,  and  proceeded  to  Barcelona ;  from  thence 
she  sailed  to  Fort  Mahon  and  Tarragona,  and 
thence  to  Buenos  Ayres.  From  Buenos  Ayres  Ehe 
went  to  Cape  Town,  and,  having  taken  on  board  a 
return  cargo,  arrived  therewith  at  Falmouth  on 
the  9th  Sept.  1871. 

**  On  the  17th  of  the  same  month  the  master, 
being,  as  he  says,  seriously  ill,  with  the  consent  of 
the  owner,  was  discharged ;  and  a  new  master,  one 
Robert  Bruce,  was  appointed  in  his  place,  and 
under  his  command  the  Hope  proceeded  to  Ham- 
burgh, and  there  discharged  her  cargo.  Whilst 
the  vessel  lay  at  Hamburg,  it  was  deemed  neces- 
sary to  do  some  repairs  to  her ;  and  the  balance  of 
freight,  which  had  been  received  at  Hamburgh, 
being  found  insufficient  to  pay  for  these  repairs,  as 
well  as  for  the  necessary  outfit  and  provisions  to 
enable  her  to  return  to  this  country,  the  master, 
Robert  Bruce,  borrowed  a  sum  of  60Z.  from  the 
persons  who  are  now  suing  as  bondholders  in  cause 
No,  5969,  and  as  security  for  the  repayment  gave 
them  a  bottomry  bond  upon  the  ship  for  that  sum, 
with  a  bottomry  premium  of  91,,  payable  within 
three  days  after  the  safe  arrival  of  the  vessel  at  Lon- 
donderry, to  which  port  she  was  bound  on  leaving 
Hamburgh.  The  Hope  arrived  at  Londonderry 
towards  the  end  of  Nov.  1871;  and  there  the 
master  Bruce,  and  the  greater  part  if  not  the  whole, 
of  the  crew  left  her ;  and  on  tne  30th  of  the  same 
month  G^r^e  Henry  Webber,  having,  as  he  states, 
recovered  his  health,  resumed  the  command,  and 
with  a  mate  and  six  runners  engaged  especially 
for  the  run,  brought  her  to  Newport,  where  she 
arrived  on  the  28th  Dec.  1871. 

'*  On  the  5th  Jan.  1872,  the  mortgagee  entered 
his  action,  and  on  the  following  day  the  vessel  was 
arrested.  This  was  followed  on  the  11th  by  an 
action  by  the  bondholder,  and  on  the  16th  of  the 
same  month  George  Henry  Webber  entered  his 
action  for  the  wages  and  disbursements  due  to 
him.  On  the  20th  Feb.  1872,  the  court  pronounced 
for  the  bond,  and  ordered  the  vessel  to  be  appraised 
and  sold ;  and  on  the  same  day  it  also  pronounced 


for  the  mortgage,  with  interest  to  the  time  of  pay- 
ment. The  vessel  was  aooordingly  sold,  and  on 
the  19th  April  following  the  gross  proceeds  of  the 
vessel*  amounting  to  the  sum  of  ^4^1.^  were  brought 
into  oourt  by  the  marshal.  On  the  23rd  of  the 
same  month  the  court  pronounced  in  favour  of  the 
master's  claim,  but  on  the  joint  application  of  the 
bondholder  and  mortgagee  referred  it  to  the  regi- 
strar to  report  thereon. 

'*  It  should  here  be  observed  that  the  claim  of 
the  master  is  for  a  sum  ot  5392.  3«.  4(2^  bendea  a 
supplemental  claim  of  352.  for  expenses  incurred  at 
Newport;  the  claim  of  the  bondholder  is  for  a 
sum  of  691.  and  interest :  and  that  of  the  mortga- 
gees is  for  569Z.  Il8.  7d.,  with  261.  9a.  Sd.  for  interest 
to  the  31st  Oct.  1871,  and  interest  that  has  since 
accrued.  And  as  the  whole  fund  in  oourt,  after 
payment  of  thecharges  thereon,  is onl3r410{.  108.9d,, 
it  is  clear,  as  has  been  already  said,  that  it  is 
wholly  insufficient  to  pay  any  two  of  the  claimants. 

"  The  case  came  betore  us,  as  I  have  said,  on  the 
21st  and  27th  ult. ;  Mr.  Phillimore  was  counsel  for 
the  master,  Mr.  Clarkson  for  the  bondholder,  and 
Mr.  Cohen  and  Mr.  Wood  Hill  for  the  mortgagees. 
There  were  four  witnesses  examined,  the  master 
and  his  accountant,  and  two  other  witnesses  who 
were  produced  on  behalf  of  the  bondholder  and 
mortgagees  to  prove  the  rate  of  wages  usually 
paid  to  masters  of  vessels  such  as  the  Hope,  a 
point,  however,  on  which,  as  will  be  seen  in  the 
result,  nothing  turned. 

"  The  evidence  of  the  master,  however,  was  of 
great  importance.  He  stated  that  on  his  return 
from  his  first  voyage  he  had  given  all  the  vouchers 
which  he  had  to  his  brother,  and  that  a  statement 
of  account  had  been  agreed  upon  between  them, 
but  that  his  brother  being  in  difficulties  he  could 
not  obtain  a  settlement  from  him,  and  that  the 
whole  of  his  wages  and  the  bahince  of  his  disburse- 
ments for  that  voyage  consequently  remained 
unpaid.  He  stated  that  the  same  thing  had  occurred 
on  his  return  from  the  second  voyage;  that  a 
statement  of  account  had  been  made  out  between 
them,  but  that  he  could  get  no  settlement  from 
his  brother,  and  that  the  whole  of  his  wages  and 
the  balance  of  his  disbursements  for  that  voyage 
also  were  still  due  to  him.  He  stated  that,  when 
he  left  her  at  Falmouth,  he  ceased  to  be  her 
master ;  that  Bruce  was  not  his  deputy ;  and  thaft 
his  (Webber's)  services  in  her  had  terminated 
when  he  left  her  at  Falmouth.  He  admitted  that 
he  had  gone  to  Hamburgh  during  the  time  that 
Bruce  was  in  command  of  her ;  that  he  had  stayed 
there  a  week ;  that  during  that  time  he  had  been 
almost  constantly  with  Bruce  the  master,  but  that 
they  had  never  on  any  occasion  spoken  about  the 
ship's  affairs ;  and  that,  although  he  knew  that  a 
sum  of  about  4002.  had  to  be  received  at  Hamburgh 
as  the  balance  of  freight,  and  that  there  was  then 
due  to  him  for  his  wages  and  disbursements 
between  5002.  and  6002.,  he  never  applied  to  have 
any  part  of  it  paid  over  to  him,  for  that,  not  beine 
any  longer  her  master,  he  considered  that  he  had 
no  right  to  interfere ;  he  added  that  he  did  not 
know,  and  had  never  troubled  himself  to  inquire, 
how  the  freight  had  been  disposed  of.  He  stated 
also  that  he  knew  nothing  of  any  bottomry  bond 
being  required  at  Hamburgh,  nor  of  the  intention 
of  Bruce  the  master  to  give  one.  As  to  the  ac- 
counts which  had  been  filed  in  the  case,  he  stated 
that,  not  being  able  to  obtain  payment  of  his 
1  claim,  he  had  gone,  without  his  brother's  know- 
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ledge,  to  the  box  which  oontained  the  papers  relat- 
ing to  the  JJope,  had  opened  it,  and  had  abstracted 
therefrom  all  the  vonohers  which  he  coold  find ; 
that  he  had  handed  them  ta  his  accountant, 
together  with  snch  rough  notes  as  he  had  kept 
of  his  ezpenditnre  on  the  two  voyages,  and  that 
the  accountant  had,  from  these  materials,  and 
from  the  explanations  which  he  had  given  him, 
made  out  the  accounts  in  the  form  in  which  they 
had  been  given  in ;  that  when  the  accounts  had 
been  made  out,  the  accountant  had  given  him  back 
the  rough  notes  of  his  expenditure  which  he  had 
kept  on  the  two  voyages,  and  that,  thinking  that 
they  were  of  no  further  use,  he  had  destroyed 
them  after  the  institution  of  these  suits,  and 
although  he  was  at  the  time  aware  that  his  claim 
would  be  disputed,  and  thafe  he  would  be  required 
to  prove  every  item  of  it.  He  stated  that  he  could 
not  say  what  had  become  of  the  statements  of 
account,  which  he  alleged  had  been  agreed  upon 
between  himself  and  his  brother  at  the  termination 
of  each  voyage,  nor  could  he  obtain  any  informa- 
tion on  the  subject,  as  his  brother  had  died,  about 
three  months  since,  bankrupt. 

*'  The  accountant  in  his  evidence  stated  that  he 
had  drawn  up  the  accounts  from  the  materials  and 
explanations  furnished  by  the  master;  that  he 
had  then  handed  the  accounts,  with  the  vouchers, 
to  the  master's  solicitors,  and  the  rough  notes  of 
expenditure  he  had  given  back  to  lihe  master  him- 
self. He  had  never  seen  the  alleged  statements  of 
account  agreed  upon  by  the  two  brothers.  He 
stated  further,  that  he  had  had  great  experience  in 
the  adjustment  of  masters'  accounts  with  their 
owners ;  that  as  a  rule  they  were  generally  very 
irregularly,  or  rather  informally,  kept ;  and  that 
it  was  not  usual  to  require  masters  to  produce 
vouchers  for  all  their  payments.  He  added  that 
many  of  the  items  in  the  master's  account  were 
unvouched,  but  that  he  did  not  consider  the  ex- 
penditure on  the  two  voyages  to  be  either  exces- 
sive or  unreasonable. 

"  With  such  evidence  before  us,  it  was  impos- 
sible not  to  look  with  some  suspicion  on  the  claim 
of  the  master.  The  fact  that,  knowing  liis  brother 
to  have  been  in  difficulties,  he  had  allowed  the 
account  of  his  wages  and  disbursements  to  run  on 
without  obtaining  a  settlement  of  his  claim ;  that  be 
should,  after  institution  of  the  suit,  have  destroyed 
the  only  evidence  which  he  possessed  of  many  of 
the  unvouched  items  of  his  account ;  that  he  should 
have  gone  to  Hamburgh,  stayed  there  a  week,  and 
during  that  time  have  been  in  constant  communi- 
cation with  the  master,  Bruce,  and  yet  never  have 
eaid  one  word  to  him  about  the  ship's  affairs,  or 
asked  for  any  pavment  out  of  the  freight,  which 
he  knew  was  to  be  received,  although  there  was 
then  due  to  him,  according  to  his  own  account, 
between  5002.  and  6001. ;  the  near  relationship 
of  the  parties,  and  the  very  convenient  arrange- 
ment by  which  the  bond  was  given,  at  a  time 
when  Webber  had  temporarily  given  up  the  com- 
mand of  the  vessel,  and  when  possibly  it  might 
have  been  thought  that  the  money  could  be  raised 
on  bottomry,  without  invalidating  his  claim; 
all  those  circumstances  tend  to  throw  some  suspi- 
cion upon  the  master's  case ;  and  although  perhaps 
they  do  not  amount  to  a  positive  proof,  as  was 
contended,  that  the  claim  is  a  fraudulent  one,  it  is 
clear  that  the  master  can  ask  for  no  special  indul- 
gence, and  that  he  is  entitled  only  to  what  the  law 
will  give  him,  and  to  no  more. 


I' I  now  proceed  to  consider  the  question  of 
priority;  and,  first,  as  to  the  relative  rights  of 
the  master  and  the  bondholder. 

'*  Formerly,  as  is  well  known,  a  master  had  no 
remedy  for  his  wages  or  disbursements,  either 
against  the  ships  or  against  the  freight.  By  the 
191st  section  of  the  Merchant  Shippmg  Act  1854, 
however,  it  was  enacted, '  that  every  master  should 
have,  so  fl&r  as  the  case  permits,  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  his  wages, 
which  by  this  Act,  or  by  any  law  or  custom,  any 
seainan,  not  being  a  master,  has  for  the  recovery 
of  his  wages.'  The  same  section  further  provided 
that,  if  a  counter-claim  was  set  up  by  the  owner, 
the  master  was  entitled  to  have  all  the  accounts 
between  them  gone  into.  This  provision  was 
ftirther  extended  by  the  10th  section  of  the  Admi- 
ralty Court  Act  1861,  which  gave  the  court  juris- 
diction '  over  any  claim  by  the  master  of  any  ship 
for  wages  earned  by  him  on  board  the  ship,  and 
for  disbursements  made  by  him  on  account  of  the 
ship ; '  and  it  was  held  by  Dr.  Lushington,  in  the 
case  of  The  Mary  Arm  (13  L.  T.  Eep.  N.  S.  384; 
L.  Bep.  1  Adm.  &  Ecc.  8 ;  2  Mar.  Law  Gas.  O.  S. 
294),  that  the  effect  of  these  statutes  has  been  to 
convert  the  master's  claim  for  his  wages  and  dis- 
bursements into  a  '  maritime  lien.'  ^is  decision 
has  been  since  frequently  acted  upon  by  this  court; 
and  it  must,  therefore,  now  be  taken  to  be  settled 
law  that  the  claims  of  a  master  of  a  ship  for  his 
wages  as  well  as  for  his  disbursements  is  a '  mari- 
time lien,'  enforceable  in  this  court.  But  if  the 
claim  of  a  master  is  a  '  maritime  lien,'  so  also  is 
that  of  a  bottomry  bondholder,  and  one  too,  of  a 
very  high  and  sacred  character.  Bottomry  bonds 
being,  as  has  been  said,  '  for  the  benefit  of  ship- 
owners and  the  general  advantage  of  commerce,' 
have  always  been  regarded  with  peculiar  favour  in 
Courts  of  Admiralty.  Both  these  claims  then 
being,  in  the  words  of  Mr.  Maclachlan,  in  his  work 
on  Merchant  Shipping,  p.  596,  *  liens  in  the  nature 
of  rewards  for  benefits  conferred,'  are,  as  such, 
'  maritime  liens '  of  the  first  class ;  and,  according 
to  that  learned  authority,  the  general  principle  in 
regard  to  all  such  liens  is,  that  they  are  entitled  to 
'rank  against  the  fund  in  the  inverse  order  of 
their  attachment  on  the  res,*  or,  in  other  words, 
'  the  later  in  time  is  the  earlier  in  payment ; '  'the 
sole  reason  of  this,'  as  he  elsewhere  remarks, 
'  being  that  the  later  benefit  preserves  the  rea  to 
satisfy  the  earlier  claims,  and  earns  thereby  a 
superior  equity  in  respect  of  the  common  fund.' 
Nor,  as  he  rightly  says,  are  wages  any  exception 
to  the  rule,  although  they  *  might  be  supposed, 
from  the  lan^^uage  of  judges,  to  have  attained  to  a 
special  and  inviolable  precedence.'  But '  the  lan- 
guage alluded,'  he  observes,  *  is  fully  justified 
by  the  circumstances  to  which  it  is  applied,  being 
those  of  the  usual  case  when  liens  have  attached 
in  the  course  of  the  voyage ;  but  seamen's  wages 
not  accruing  until  the  end  of  it,  become,  in  fact, 
the  later  lien.'  Thus,  he  says,  *  a  bottomry  bond 
gives  precedence  to  subsequent  salvage,  that  again 
to  subsequent  bottomry ;  all  taking  rank  before 
prior  wages,  all  yielding  priority  to  wages  subse- 
quently earned.' 

**  If,  this,  then,  is  to  be  the  principle  by  which  I  am 
to  be  guided  in  the  present  case,  there  can  be  no  doubt 
whatever  what  ought  to  be  my  decision.  Webber's 
wages  for  the  first  voyage  accrued  when  that 
voyage  was  terminated  at  Cardiff,  in  June  1870. 
His  wages  for  the  second  voyage  accrued  when  be  t 
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left  her  at  Falmoatb,  on  the  17th  Sept.  1871,  or, 
at  all  events,  when  she  terminatod  that  voyage  by 
the  discharge  of  her  cargo  at  Hambargh.  Sab- 
seqaently  to  this,  and  to  enable  her  to  perform  a 
new  voyage  from  Hambargh  to  Londonderry,  the 
bond,  which  bears  date  the  7th  Nov.  1871,  was 
given.  It  is  olear,  therefore,  apon  this  principle, 
that,  except  for  the  small  amoant  of  wages  and 
disbarsements  dae  to  him  after  he  resamed  the 
command  at  Londonrlerry,  the  roaster's  claim 
mast  take  rank  after  that  of  the  bottomry  bond- 
holder. To  hold  that  the  resumption  of  the  com- 
mand by  the  master  at  Londonderry  wonld  revive 
his  claim  for  the  wages  and  disbarsements  dae  to 
him  for  the  two  previoas  voyages,  so  that  they 
coald  be  deemed  to  have  aocraed  only  at  the  final 
termination  of  his  services  in  the  vessel,  is  a  posi- 
tion which  coald  hardly  be  maintained.  Bat  it  was 
contended  by  Mr.  PhiUimore  that  there  are  certain 
reported  cases,  which  give  a  master  priority  over 
a  bottomry  bondholder  for  the  amoant  of  his 
wages  and  disbursements,  no  matter  when  they 
may  have  accraed ;  and  I  propose,  therefore,  to 
examine  these  cases,  and  to  see  how  far  they  sup- 
port the  position  which  have  been  contended  for ; 
for  if  there  be  any  such  decision,  it  is,  of  course^ 
binding  upon  me. 

"  The  first  case  then  to  which  I  will  refer  is 
that  of  The  Janet  WiUon,  reported  in  Swabey, 
p.  261.  In  that  case  the  application  was  for  pay- 
ment out  of  the  proceeds  in  court  of  a  sum  of 
money,  which  had  been  paid  for  seamen's  wages 
pilotage,  and  other  necessary  disbursements,   in 

Eriority  to  the  claim  of  a  bondholder.  The  court, 
owever,  rejected  the  application,  and  in  doing  so 
said,  '  It  is  perfectly  true  that  under  certain  cir- 
cumstances the  mariner  has  a  claim  for  wages 
which  will  take  precedence  of  a  bottomry  bond, 
but  I  do  not  think  it  is  universally  true  that  in  all 
cases  the  mariner  is  entitled  to  come  to  this  court 
and  say,  "  I  shall  have  my  wages  in  preference  to 
a  bottomry  bond."  I  have  very  great  doubt  in 
my  own  mind  whether,  where  wages  have  been 
earned  prior  to  the  time  when  a  bottomry  bond 
has  been  given,  a  mariner  has  a  right  to  come  to 
this  court  and  say,  "  Let  me  have  a  preferentiid 
payment  over  the  person  who  holds  the  bottomry 
bond ; "  and  for  the  obvious  reason  that  the  pay- 
ment of  those  wages  out  of  the  proceeds  of  the 
ship  is  conditional  upon  the  arrival  of  the  ship  in 
tbis  country ;  and  that  event  was  brooght  about 
by  the  bond  haviog  been  given,  and  the  money 
having  been  advanc^.'  So  far,  therefore,  as  this 
case  goes,  it  is  an  authority  rather  for  preferring 
the  claim  of  the  bondholder  to  that  of  the  master, 
as  well  in  respect  of  the  tatter's  wages  as  of  his 
disbursements. 

"  The  next  case  is  that  of  The  Jonathan  Ooodhue, 
reported  in  the  same  volume  of  reports,  p.  524. 
In  that  case  the  learned  judge  rejected  the  daim 
of  the  master  for  the  payment  of  his  wages  in 
priority  to  that  of  the  bondholder,  mainly  on  the 
.  ground  that  the  master  had  by  the  bond  rendered 
himself  personally  liable  for  the  payment  thereof ; 
at  the  same  time  observiDg :  '  As  to  wages,  sea- 
men no  doubt  are  generally  entitled  to  a  priority 
of  payment,  but  even  here  difficulties  might  arise, 
and  the  court  has  guarded  itself  against  expressing 
any  opinion  in  case  of  wages  earned  before  the 
execution  of  a  bond  or  on  a  previous  voyage.' 

'*  The  next  case  to  which  it  is  necessary  to  call 
attentioo  is  that  of  The  Union,  reported  in  Lush. 


p.  128.  In  that  case  the  court  no  doubt  held  that 
seamen's  wages,  earned  as  well  before  as  after  the 
giving  of  the  bond,  were  to  be  preferred  to  the 
claim  of  the  bondholder;  but  tnat  case  differs 
essentially  from  the  present,  in  that  the  wages  bad 
been  earned  on  the  voyacte  in  which  the  bond  bad 
been  given,  and  not,  as  in  the  present  case,  in  two 
previous  voyages;  and,  secondly,  that  they  were 
wages  due  to  seamen,  and  not  wages  and  disburse- 
ments dae  to  the  master  of  the  ship.  Moreover, 
it  is  to  be  observed  that  in  that  case  the  qaestion 
was  rather  one  of  marshalling  the  assets,  for  it 
appeared  that  the  proceeds  of  ship,  cargo,  and 
freight,  all  of  which  were  liable  for  payment  of  the 
bond,  were  amply  sufficient  to  cover  the  claims 
both  of  the  bondholder  and  of  the  seamen; 
whereas  the  ship  and  freight  alone  were  not  suffi- 
cient even  to  pay  the  bond.  If,  therefore,  the  bond- 
holder's claim  had  been  preferred  to  that  of  the 
seamen,  the  latter  would  have  lost  all  remedy; 
whereas,  by  preferring  the  seamen  to  the  bond- 
holder, there  were  sufficient  fands  to  satisfy  both 
claims. 

'*  A  very  similar  case  will  be  found  in  the  same 
volume  of  reports,  p.  69,  The  WiUiam  F.  Safford, 
In  ihat  case  the  learned  judge  preferred  the  claim 
of  seamen  for  their  wages  to  that  of  a  bottomry 
bondholder.  But  then  the  wages  had  aoorued 
subsequently  to  the  giving  of  the  bond ;  so  that 
that  case  comes  strictly  within  the  principle  laid 
down  by  Mr.  Maclachlan,  namely,  that  liens  in  the 
nature  of  rewards  for  benefits  conferred  rank  in 
the  inverse  order  of  their  attachment  on  the  rM. 

"  The  next  case  to  which  I  will  refer  is  that  of 
The  Salaoia,  reported  in  the  same  volume  of  Lush- 
ington's  Eeports,p.  545  (see  also  7  L.  T.  Bep.  N.  S. 
450;  1  Mar.  Law  Cas.  O.  S.  261).  In  that  oam 
there  was  a  claim  by  seamen  for  their  wages, 
amounting  to  681Z.;  by  the  master  for  wases, 
2852. ;  and  for  disbursements,  84L ;  and  besides 
these  there  was  a  bottomry  bond  on  tiie  ship, 
freight,  and  cargo.  To  meet  these  claims  the 
proceeds  in  court  were  only  4711.  The  master 
claimed  to  share  rateably  with  the  seamen,  on  the 
ground  that  under  the  191st  section  of  the  Mer- 
chant Shipping  Act  1854,  he  had  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  his  wages 
as  they  had ;  but  the  coort  held  that  his  claim  was 
not  entitled  to  rank  with  that  of  the  seamen,  and 
that  the  seamen  were  to  be  preferred  to  the  master. 
The  court  then  went  on  to  say  that,  as  the  daims 
of  the  seamen  would  more  than  consume  ihe  pro- 
ceeds of  the  ship,  there  was  no  other  (juestioa  at 
that  time  before  it,  but  it  intimated  its  opinion 
that,  as  between  the  master  and  the  bon^older, 
the  claim  of  the  master  upon  the  freight  was  to  be 
preferred.  I  apprehend,  however,  that  this,  strictly 
speaking,  was  no  more  than  an  ohUer  dictum;  it 
was  not  the  question  before  the  court,  and,  for 
all  that  appears  to  the  contrary,  the  words  may  be 
those  of  the  reporter,  and  not  of  the  learned  judge. 
But,  at  the  utmost,  to  what  does  it  amoant? 
Merely  to  this,  that  wages  will  take  precedence  of 
a  bond  arising  in  the  same  voyage ;  for  the  claim 
in  that  case  was  for  wages  earned  daring  the  last 
voyage,  and  not,  as  in  the  present  oase  on  two 
previous  voyages. 

"  The  last  case  to  which  I  need  refer  is  that  of 

The  Edwwrd  Oliv&r  (16  L.  T.  Bep.  N.  S.  575; 

L.  Bep.  1  Adm.  <&  Ecc.  379 ;  2  Mar.  Law  Gas.  O.  S. 

507).    In  that  case  the  ship,  freight,  and  cargo, 

!  being  amply  sufficient  to  cover  the  claims  of  ue 
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master  and  of  the  bondholder,  the  question  was, 
whether  the  ship  and  freight  were  nrst  to  be  ex- 
hausted in  payment  of  the  bond,  which  would  have 
left  nothing  for  the  master ;  but  the  court  held 
that,  there  beine  funds  amply  sufficient  to  pay 
both,  the  master^  claim  should  be  first  satisfied 
out  of  the  ship  and  freight,  and  the  balance  thereof 
applied  towards  the  payment  of  the  bond,  any 
deficiency  being  made  good  from  the  cargo.  It 
was  a  (question  of  marshalling  the  assets,  and  was 
▼ery  sunilar  to  tlukt  of  the  Union,  r^erred  to 
above. 

**  I  have  now,  I  think,  examined  all  the  reported 
cases  bearing  upon  the  question  of  the  relative 
rights  of  a  b^dholder  and  a  master  to  priority  of 
payment  out  of  a  common  fund,  and  I  have  come 
to  the  conclusion  that  there  is  not  one  which  meets 
the  circumstances  of  the  present  case.  There  are, 
no  [doubt,  ohUer  dicta  that  wages  are  entitled  to 
precedence  over  other  liens;  and  there  are  in- 
stances also  of  priority  having  been  given  to  sea- 
men over  a  bondholder  for  wages  earned  durins 
the  voyage  in  which  the  bond  was  given ;  as  weU 
as  priority  to  masters,  where  the  only  fund  against 
which  the  master  could  claim  was  insufficient  to 
satisfy  both  his  claim  and  that  of  the  bondholder, 
and  where  there  was  another  fund  amply  sufficient 
to  satisfy  the  bondholder's  claim,  ^ut  I  do  not 
find  any  case  in  which  it  has  been  held  that  a 
master  is  entitled  to  priority  over  a  bondholder 
for  wages  and  disbursements  incurred  on  voyages 
prior  to  that  in  which  the  bond  was  given.  This 
being  so,  I  must  adhere  to  the  general  rule,  as 
stated  by  Mr.  Maclachlan,  that  liens  in  the  nature 
of  rewards  for  services  rendered  rank  against  the 
fund  in  the  inverse  order  of  their  attachment  on 
the  res,  and  that  the  last  in  time  should  be  the 
earliest  in  payment.  I  must  therefore  hold  that 
except  in  respect  of  the  comparatively  trifling 
sum  which  is  due  to  the  master  for  his  services 
after  he  had  resumed  the  command  of  the  vessel 
at^  Londonderry,  the  bondholder  is  entitled  to 
priority. 

'*  Lastly,  as  to  the  claim  of  the  mortgagees,  rela- 
tively to  that  of  the  master.  If,  indeed,  I  had  any 
doubt  upon  the  point,  but  which  I  have  not,  the  cases 
the  The  Ohieftain  (Brown  &  Lush.  212) ;  of  The 
Mary  ^nii[(ttW  aup.);  of  The Feronia  (17  L.  T.  Rep. 
N.  8.  619 ;  L.  Rep.  2  Adm.  &  Eoo.  65 ;  3  Mar.  Law 
Gas.  O.  S.  54),  and  other  cases  would  be  abso- 
lutely binding  upon  me,  that  the  claim  of  a  master 
for  his  wages  and  disbursements  is  to  be  preferred 
to  that  of  a  mortgagee.  It  was,  however,  attempted 
to  be  shown  that  in  the  present  case  the  master's 
claim  was  fhtudulent,  and  that  there  had  been  a 
conspiracy  between  the  two  brothers  to  defraud 
the  just  claims  of  the  bondholder  and  the  mort- 
gagees. No  doubt  a  claim  preferred  as  this 
master's  has  been  is  open  to  very  grave  suspicion, 
but  fraud  must  not  be  presumed,  and  1  do  not 
think  that  the  facts  of  this  case  go  so  fiur  as  to 
«wtablish  a  charge  of  fraud.  But  it  was  said  that 
the  master  had  forfeited  his  claim  by  lachee;  and 
that,  even  assuming  the  claim  to  be  a  genuine 
one,  he  had  no  right  to  lie  by  and  by  not  avail- 
ing himself  of  the  many  opportunities  which  had 
offered  of  enforcing  it,  create  a  secret  lien  on  the 
property  to  the  prejudice  of  the  mortgagees.  I 
think,  however,  that  the  case  of  The  Chieftain  {uhi 
eup,),  which  has  been  already  referred  to,  is  con- 
clnsiye  on  this  point ;  in  that  case  the  learned 
judge  held  that  a  delay  of  even  ten  months  after 


his  discharge  would  not  bar  the  master's  claim  for 
his  wages  and  disbursements,  so  far,  that  is,  as  a 
mortgagee  is  concerned.  Nor  must  it  be  forgotten 
that,  if  the  master  has  been  g^^ilty  of  laches,  so 
also  have  the  mortgagees ;  they  knew  of  the  em- 
banassed  circumstances  of  the  o?mer ;  of  the  close 
connection  between  him  and  the  master ;  and  yet, 
so  far  as  appears  from  the  evidence  in  this  cause, 
not  only  do  they  allow  the  interest  on  their  mort- 
gage to  run  on,  but  they  take  no  steps  to  ascertain  , 
whether  the  accounts  between  the  master  and  the 
owner  on  the  previous  voyages  had  been  settled, 
nor  do  they  appear  to  have  made  any  attempt  to 
secure  any  part  of  the  freight  towards  the  pay- 
ment of  the  interest  or  principal  of  their  mortgage. 
I  think,  therefore,  that  I  cannot,  on  the  ground  of 
the  master's  laches,  give  the  mortgagees  priority. 
At  the  same  time  I  think  that,  under  all  the  cir- 
cumstances of  the  case,  the  mortgagees  were  fairlv 
entitled  to  have  the  master's  claim  investigated, 
and  I  shall  therefore  allow  them  their  costs. 

"Mv  report  will  therefore  be  that,  except  in 
regard  to  the  small  sum  that  may  be  due  to  the 
master  for  his^wages  and  disbursements,  after  he 
resumed  the  command  of  the  vessel  at  London- 
derry, the  bondholder  is  entitled  to  priority  of 
payment  out  of  the  fund  in  court,  both  for  the 
amount  of  his  bond  and  interest,  and  for  his  costs; 
that  the  cost  of  the  master  and  of  the  mortgagees 
should  then  be  paid;  and  that  any  balance  that 
may  remain,  and  which  can  hardly  be  very  conside- 
rable, theavailable  proceeds  being  only  410L  Os.  9d., 
shall  be  paid  to  the  master,  in  part  satisfaction  of 
his  claim.  This  will  obviate  the  necessity  of  in- 
quiring whether  or  not  15Z.  a  month  wages  was  or 
was  not  too  high  a  rate  for  a  vessel  of  this  class 
and  description,  and  for  such  a  voyage ;  as  well  as 
whether  tne  sums  charged  in  the  master's  ac. 
counts,  for  which  no  vouchers  have  been  produced, 
are  to  be  allowed. 

"  H.  0.  RoTHERT.  Registrar." 

"  Admiralty  Registry,  Doctors'  Commons, 
"Dec.  12, 1872." 

Jan,  14, 1878. — Sir  R.  Phillihorb  confirmed  the 
registrar's  report,  which  had  been  filed  in  the 
master's  cause  of  wages,  and  not  objected  to  by 
the  other  claimants. 

Solicitor  for  the  mortgagees,  0,  72.  Bivington, 

Solicitors  for  the  bottomry  bondholders,  Ingle- 
dew,  Inee,  and  Oreening. 

Proctors  for  the  master,  Bothery  and  Oo. 


Tuesday,  Jath.  21, 1873. 
The  Rose. 

Mortgage — Possession — Sale  hy  mortgagee — Dis- 
charge by  mortgagee  indorsed  on  mortgage^ 
Eefusal  of  Custom  House  authorities  to  register 
the  hill  of  sale — Jurisdii^ion, 

Mortgagees  in  possession  sold  under  ihei^  power  of 
sale  a  ship,  and  at  the  request  of  the  purchaser 
indorsed  on  the  hack  of  the  mortgage  a  discharge, 
which  by  mistake  was  registered  at  the  Custom 
House,  The  registrar  at  the  Custom  House  after- 
wards refused  to  register  the  hiU  of  sale  of  the 
ship,  on  the  ground  thcU  hy  the  discharge  ihe 
property  in  the  ship  had  passed  to  the  original 
owner.  The  mortgagees  and  purchaser  thereu^pon 
instituted  a  cause  of  mortgage  and  possession^ 
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agaimt  the  ship.  The  origindl  owner  had  died 
intestoUe  and  Ininhrupt;  no  letters  of  administra' 
tion  had  been  taken  out,  and  notice  of  the  cause 
was  served  on  his personalr^oresentatives  and  his 
trustee  in  bankruptcy.  The  purchaser  sought  a 
decree,  declaring  the  property  of  the  ship  to  be  in 
him: 

Held,  thai  the  court  had  jurisdiction  to  declare  the 
property  to  be  in  the  purchaser,  and  that  the 
plainiiffs  were  entitled  to  a  decree. 

This  was  a  caase  of  possessioQ  and  mortgage  in- 
stitated  on  behalf  ot  Ohristopher  Dove  Barker 
and  William  Winship  against  the  ship  Rose,  her 
tackle,  apparel,  and  f  omicare,  under  oironmstanoes 
set  oat  in  the  petition  filed  in  the  cause,  which  is 
as  follows : — 

1.  Before  and  at  the  time  of  the  execution  of  the  mort- 
gage seonrity  hereafter  mentioned,  Thomas  Gibson  was 
the  Bole  owner  of  the  British  ship  Rose,  belonging  to  the 
port  of  North  Shields. 

2.  In  Oct.  1867,  the  said  Thomas  Gibson,  being  indebted 
to  Messrs.  Woods  and  Go.,  of  Newoastle-npon-Tyne, 
bankers,  in  the  snm  of  lOOOl.,  it  was  a^eed  by  and  between 
the  said  Thomas  Gibson  and  the  said  Messrs.  Woods  and 
Co.,  that  the  said  Thomas  Gibson  should  exeonte  a  mort- 
gage of  the  said  shi^  to  Ohristooher  Dove  Barker,  one  of 
the  plaintiifs  in  this  oanse^Wno  was  and  is  one  of  the 
partners  In  the  said  firm  of  Woods  and  Ckx,  as  secorify 
for  the  repayment  of  the  said  snm  of  lOOOl.,  and  snob 
further  advanoes  as  might  be  made  by  the  said  Messrs. 
Woods  and  Co.  to  the  said  Thomas  Gibson.  

8.  Aooordingly,  on  the  9rd  Got.  1862,  the  said  ship  was 
mortgaged  hv  the  said  Thomas  Gibson  to  the  said 
Christopher  Doye  Barker  to  seonre  the  repayment  of  the 
snm  of  lOOOl.  and  snoh  further  advanoes  as  aforesaid 
together  with  interest  thereon,  to  be  paid  at  the  rate  of 
and  in  the  manner  therein  mentioned. 

The  Exhibit  A  hereto  annexed  is  a  true  oopy  of  the  said 
mortgage.  (The  mortgage  is  immaterial,  and  not  set 
out.) 

4.  The  said  mortgage  was  duly  registered  at  the  port 
of  North  Shields  on  the  7th  Got.  1867. 

5.  The  said  Thomas  Gibson  died  in  June  1872,  and  at 
the  time  of  his  death  there  remained  due  and  owing  on 
the  said  mortgase  seourity  the  principal  sum  of  1,0001., 
together  with  a  large  sum  of  money  for  further  adyanoes, 
and  interest. 

6.  The  said  Christopher  Doye  Barker  being  unable  to 
obtain  payment  of  the  prinoipal  money  and  interest  so 
due  as  last  aforesaid,  in  the  month  of  July  1872,  sold  the 
said  ship,  under  the  power  of  sale  contained  in  the  mort- 
gage deed,  to  William  Winship,  one  of  the  plaintiffs  in 
this  oause,  for  the  sum  of  8001. 

On  or  about  the  20th  July  1872,  the  said  William 
Winship  paid  to  the  said  Christopher  Doye  Barker  the 
said  sum  of  8001.,  and  the  said  Christopher  Doye  Barker, 
by  the  direction  of  the  said  Messrs.  Woods  and  Co.,  exe- 
cuted a  bill  of  sale  of  the  said  ship  to  the  said  William 
Winship. 

The  Exhibit  B  hereto  annexed  is  a  true  copy  of  the 
said  bill  of  sale.  (The  bill  of  sale  is  immaterial,.and  not 
set  out.) 

8.  On  the  24th  July  1872,  the  said  William  Winship 
signed  a  declaration  such  as  is  reqmred  by  the  56th  sec. 
tion  of  the  Merchant  Shippinff  Act  1854,  the  said  decla- 
ration is  true,  and  the  said  William  Winship  has  always 
been  ready  to  declare  to  the  truth  of  the  same  in  the 
manner  by  law  required. 

The  Exhibit  C  nereto  annexed  is  a  true  oopy  of  the 
said  declaration.  (The  declaration  is  Immaterial,  and 
not  set  out.) 

9.  The  said  William  Winship,  belieying  that,  in  order  to 
complete  his  title  to  the  said  ship^  it  was  necessary  that 
a  discharge  of  the  said  mortgage  should  be  endorsed  on 
the  back  of  the  original  mortgage,  and  signed  by  the  said 
Christopher  Doye  Barker,  requested  him  to  inake  such 
indorsements  and  to  sign  the  same. 

10.  Accordingly  the  said  Christopher  Doye  Barker,  in 
pursuance  of  such  request  as  aforesaid,  endorsed  and 
signed  the  said  disohaige  on  the  back  of  the  said  mort- 
gage,  on  the  26th  Jjdj  1872,  as  appears  by  the  said 


Exhibit  A.  And  the  said  mortgage  was  giyen  I7  the  said 
Messrs.  Woods  and  Co.  to  one  of  their  clerks. 

11.  The  said  clerk  by  mistake  took  the  said  mortgage 
to  the  Custom  House  at  North  Shields  on  the  27th  July 
1872,  and  produced  the  same  to  the  registrar,  who  re- 
oorded  the  said  disohanre. 

12.  The  said  William  Winship  afterwards  presented 
the  said  bill  of  sale  and  deolaration,  mentioned  m  the  7th 
and  8th  articles  of  this  petition,  to  the  registrar  at  the 
Custom  House  at  North  Shields,  and  requested  him  to 
register  the  said  bill  of  sale,  but  the  said  registrar  re- 
fused to  register  the  said  bUl  of  sale,  upon  the  ground 
that  the  property  in  the  said  ship  had  passed  to  the 
representatiyes  of  the  said  Thomas  Gibson. 

13.  The  said  Thomas  Gibson  died  intestate  and  inaol- 
yent,  and  no  administration  of  his  estate  and  efPeots  haye 
been  taken  out. 

14.  The  execution  and  registration  of  the  said  dis- 
charge is  whoUyyoid  at  law  in  equity. 

15.  The  said  William  Winship  is  entitled  to  be  regis* 
tered  as  the  legal  owner  of  the  said  ship,  but  owing  to  the 
said  mistake  he  is  unable  to  be  registered  as  such  legal 
owner  without  the  assistance  of  this  honourable  court. 

The  petition  conclnded  by  pming  the  judge 
*'  to  pronounce  the  said  William  Winship  to  be  the 
lawf ol  owner  of  sixty-fonr  sizty-foorth  Bhares  of 
and  in  the  said  ship  Boss,  and  to  decree  the  pos- 
session of  the  said  ship,  her  tackle,  apparel,  and 
furniture,  be  ffiven  to  the  said  William  Winship 
as  such  lawful  owner,  and  that  all  things  may  be 
done  necessary  to  complete  his  title  to  the  said 
ship." 

No  appearance  had  been  entered  in  the  suit, 
but  from  affidavits  filed  in  support  of  the  petition, 
which  proved  the  facts  therein  istated,  it  appeared 
that  the  mortucagor  had  died  intestate ;  that  before 
his  death  he  had  become  a  bankrupt ;  that  no  ad- 
ministration had  been  taken  out ;  and  that  notioe 
of  the  suit  and  of  the  arrest  of  the  vessel  had  been 
served  both  upon  his  trustee  and  his  next  of  kin, 
and  upon  all  persons  having  any  interest  in  the 
matter. 

"Qaintiford  Bruce  for  the  plaintiffs,  the  mort- 
gagee and  purchaser. — ^This  suit  is  rendered  neces- 
sary by  the  refusal  of  the  castoms  officer  to  enter 
the  purchaser  as  the  owner  of  the  ship.  £Sir  B. 
Fhilliko&e. — Have  I  jurisdiction  in  such  a  suit?] 
This  is  a  cause  of  mortgage  and  possession,  and  by 
3  4&  4  Vict.  c.  65,  B.  3,  the  court  has  jurisdiction 
over  all  causes  of  action  of  any  person  in  respect 
of  any  mortgage,  when  the  ship  is  under  arrest,  by 
process  of  the  court ;  and  by  sect.  4  the  court  has 
jurisdiction  to  decide  all  questions  as  to  the  title 
and  ownership  of  any  ship  or  vessel  arisiuff  in  any 
cause  of  poBsession,  &o.  Also,  by  the  Admiralty 
Oourt  Act  1861  (74  Yict.  a  10,  s.  11),  the  court  has 
jurisdiction  oyer  any  claim  in  respect  of  any  mort- 
gage duly  registered,  whether  the  ship  is  arrested 
or  not.  It  is  necessary  that  some  oourt  should 
declare  the  purchaser  entitled  to  the^  ship,  and 
these  enactments  give  this  court  jurisdiction. 

Sir  B.  Fhillimorb.— This  is  a  novel  exercise  of 
jurisdiction  on  the  part  of  this  court,  but  after 
giving  careful  attention  to  the  statutes  cited,  I  am 
of  opinion  that  the  court  has  jurisdiction,  and  that 
the  plaintiffs  are  entitled  to  a  decree  in  the  terms 
of  their  prayer.  I  shall  make  a  decree  accord- 
ingly. 

Solidtors  for  the  plaintiffs,  Deacon,  Son,  and 
Bogers, 
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Thuraday,  Jem,  23,  1873. 

The  Chanonst. 

Collision — One  vessel  overtaJcing  another — Begu- 

UUions  for  Preventing  CoUisions  at  Sea — Lights 

and  signals. 

Where  two  steamships,  hoimd  in  the  same  general 

direction,  hut  on  courses  differing  by  one  point, 

are  steaming  one  behind  me  other,  and  one  is 

overtaking  the  other,  they  are  not  crossing  vessels 

within  themeomng  of  Article  14iOfthe  Regulations 

for  Preventing  Oollisions  ai  Sea,  but  the  vessel 

which  is  behind  the  other  is  a  vessel  overtaking 

another  within  the  meaning  of  Article  17  of  the 

Begtdations,  ami  is  bound  to  keep  out  of  the  way 

of  the  leading  vessel. 

Where  one  vessel  during  the  night  time  is  overtaking 

another  within  the  meamng  of  Article  17  of  [the 

Regulations,  although  the  leading  vesselma/y  be  in 

«ucA  a  position  that  the  following  vessel  cannot 

see  the  regulation  lights  of  the  leading  vessel,  the 

latter  is  not  bound,  wnder  ordinary  circumstances, 

to  give  a  signal,  or  to  show  a  light  to  the  following 

vessel. 

In  a  collision  eatbse,  where  the  plaintiffs  eatablish  a 

pHmd  facie  ease  that  the  dd'endants'  vessel  was 

overtaking  their  vessel  within  the  meaning  of 

Article  17   of  the  Regulations  for  Preventing 

Oollisions  at  Sea,  the  onus  of  showing  excuse 

for  the  collision  is  throum  upon  the  defenaants.  (a) 

This  was  a  oaose  of  ooUision  institutod  on  behalf  of 

the  owners  of  the  •screw  steamship  Leverington, 

against  the  screw  steamship  Ohanonry  and  her 

owners  intervening.    The  collision  occurred  in  the 

(a)  The  question  of  what  is  to  be  considered  a  follow- 
ing  yessel  maj  be  of  extreme  importanoe.  There  haTe 
been  few  decisions  on  this  point  in  this  oonntry.  In  the 
United  States  it  has  been  in  one  ease  held  that  where  two 
▼easels  were  oomiDg  ont  of  the  HndBonBiver,  their  ooorses 
differing  hj  nearly  eight  points,  the  hindermoat  Yessel  was 
to  be  considered  a  following  yeaael  within  the  meazdng 
of  the  rale :  (The  Columbia,  10  Wallace  U.  S.  Snp.  Ct. 
Bep.  246.)  Perhaps  the  trne  principle  of  the  rule  is  that 
wherever  a  yeasel,  hj  reason  of  her  superior  speed,  is 
overtaking  another,  she  cannot  diveat  herself  of  the 
obligation  to  get  ont  of  the  way  of  the  foremost  vessel 
because  her  superior  speed  must  necessarily  place  the 
vessels  at  some  Iperiod  on  crossing  courses.  It  would 
not  even  be  nnieasonable  to  suppose  that  where  the 
oonrses  of  two  vessels  are  such  that  th^  would  intersect 
each  other  at  any  angle  less  than  a  right  angle,  the  hinder- 
most  vessel  if  goins  at  a  greater  speed  than  the  other 
would  be  bound  to  keep  out  of  the  way.  There  has,  how- 
ever, been  no  decision  on  this  point,  as  vessels  at  sea, 
whose  courses  vary  with  eight  points  of  the  compass, 
having  no  oommon  starting  poin^  are  usually  treated  as 
crossing  vessels,  unless  their  oouraea  are  almost  identical, 
and  vessels  navigating  a  narrow  channel  are  usually, 
if  not  meeting,  going  in  the  same  general  direction. 
Oases  illustrating  the  application  of  the  rule  will  be 
found  tin  Holt's  Bule  of  the  Bead,  207  and  seq,  (See 
also  The  Rhode  Island,  Oloott's  U.  S.  Dist.  Ot.  (Southern 
Dist.  of  N.  Y.),  Adm.  Bep.  505 ;  affirmed  on  appeal,  1 
Blatchford's  TJ.  S.  Circuit  Ot.,  2  Oirct.  563 ;  The  Gover- 
nor, Abbott's  U.  S.  Dist.  Ot.  (Southern  Diet,  of  N.  T.), 
Adm.  Bep.  108;  Porterant  v.  The  Bella  Donna,  New- 
berry's (Dist  Courts)  Adm.  Bep.  510 ;  The  Morning 
Light  2  WaUace's  U.  S.  Sup.  Ot.  Bep.  550 ;  WhUridge  v. 
Dai,  23  Howard's  U.  a  Sup.  Ot.  Bep.  448 ;  ThePalatine, 
ante  p.  468.) 

On  the  question  of  whether  a  vessel  seeing  another 
overtaking  ner  is  bound  to  show  a  light,  it  was  held  in  the 
United  States  that  a  sailing  vessel  seeing  a  steamship  ap- 
proaohing  her  in  such  a  direction  that  her  regulation 
lights  were  not  visible  to  the  steamship,  was  boimd,  in  a 
tuck  and  has^  night,  to  show  alight  so  as  to  indicate  her 
presence  to  zhe  steamer:  (The  Bteamship  Xotunona, 
Benedict's  (U.  8.  Dist.  Ot.,  Southern  Dist.  of  N.  Y.)  Beps. 
871.)— Ed. 


Bristol  Channel  between  the  Flatholm  and  Laver- 
nook  point,  about  a  mile  and  a  half  N.  W.  by  W.  of 
the  Flatholm  Light.  The  Flatholm  Light  is  a 
fixed  light  showing  from  different  points  a  red  and 
a  white  light ;  to  vessels  coming  down  the  channel 
from  the  northward  and  eastward  it  shows  a  red 
light,  whilst  it  bears  from  them  any  point  between 
S!w.  and  S.  by  E.  )  E. ;  from  other  points  it 
shows  a  white  light.  The  Leverington,  a  steamer 
of  679  tons  register  and  99-horse  power,  and 
manned  by  a  orew  of  twenty-seven  hands,  left  the 
docks  at  Newport  on  the  evening  of  4th  Dea  1872 
at  about  a  quarter  to  nine,  in  charge  of  a  licensed 
pilot.  When  she  got  out  of  the  river  Usk  and 
mto  the  channel,  the  Leverington  went  ahead  full 
speed  at  the  rate  of  six  or  seven  knots  an  hour  on 
a  S.W.  by  W.  course  which  kept  the  Flatholm 
white  light  nearly  ahead,  but  a  little  on  the  port 
bow.  When  her  pilot  sighted  the  Monkstone 
Beacon,  her  helm  was  starboarded  a  little,  and  her 
head  brought  to  S.  S.  W.,  and  she  passed  outside 
to  the  southward  of  the  Monkstone  Beacon.  On 
clearing  the  Beacon  the  helm  of  the  Leverington 
was  ported,  and  she  was  put  upon  a  A^.lN.W. 
course :  she  almost  immediately  lost  the  white,  and 
sighted  the  red,  lieht  of  Flatholm  at  the  distance 
of  about  a  mile.  The  pilot  then  sighted  the  red 
and  white  lights  of  the  Ohanonry  bearing  about 
N.B.  from  the  Leverington.  The  Leverington  held 
on  her  W.N.W.  course  for  about  twenty  minutes, 
and  had  again  got  out  of  the  red  sector  of  the 
Flatholm  Light,  and  into  the  white  sector,  and  had 
just  passed  the  Wolves  when  the  Ohanonry  ap- 
pear^ to  be  approaching  the  Leverington' s  star- 
board quarter  very  rapidly,  apparently  under  a 
starboard  helm.  The  Leverington* s  nelm  was 
thereupon  put  hard-a-starboard,  and  the  Ohanonry 
was  hailed  to  port,  but  no  answer  was  given, 
{^though  it  was  admitted  the  hailing  was  heard, 
and  she  came  on  and  struck  the  Leverington  on  her 
starboard  side  just  before  the  bridge.  At  the  time 
of  the  collision  the  Leverington's  head  had  been 
brought  under  her  starboard  helm  to  about  W. 
The  weather  was  clear,  and  the  ships  and  the  land 
could  be  seen  at  a  distance  of  a  mile  without 
lights. 

The  Ohanonry,  a  screw  steamship  of  578  tons 
register,  95-horse  power,  and  manned  by  a  crew  of 
twenty  hands  all  told,  left  Newport  the  same 
evening,  laden  with  a  cargo  of  railway  iron,  and 
bound  for  G^noa.    She  was  in  charge  of  a  licensed 

Silot;  and  she  was  the  fourth  vessel  to  leave  the 
ocks  after  the  Leverington,  so  that,  as  found  by 
the  court,  she  left  about  twenty  or  twenty-five 
minutes  after  that  vesseL  On  entering  the  Chan- 
nel the  Chanonry's  head  was  put  S.W.  by  W.,  and 
her  pilot  soon  afterwards  sighted  the  white  light 
of  the  Flatholm.  The  Ohanonry  was  kept  on  this 
course,  passing  the  Monkstone  Beacon  to  the 
northward  and  westward  and  sighting  tho  red 
light  of  the  Flatholm.  When  the  red  light  of  the 
Flatholm  bore  S.  by  E.  }  E.  or  thereabouts,  her 
helm  was  starboarded,  and  her  head  brought  to  W. 
by  N.,  the  proper  channel  course.  The  Leverington 
was  not  seen  by  the  pilot  or  crew  of  the  Ohanonry 
till  six  or  seven  minutes  after  the  latter  vessel's 
helm  was  starboarded.  The  pilot  thought  the 
Leverington  was  a  ship  at  anchor  without  lights, 
he  having  alreody  passed  two  vessels  at  anchor 
without  fights.  The  two  vessels  were  then  about 
two  ships  lengths  from  each  other.  Her  helm 
WM  immedifl^Iy  put  hard  a  port^  and  she  came  upj 
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aboat  a  point,  bnt  she  then  straok  the  LevervngUm  as 
described.  The  look- oat  on  board  the  Ohanonry 
did  not  come  on  duty  until  about  five  or  six 
minutes  before  the  collision. 

The  petition  filed  on  behalf  of  the  owners  of  the 
Leverington  pleaded  that  *'  agood  look*out  was  not 
kept  on  boara  the  Ohanonry"  and  that "  those  on 
board  the  Ohanonry  improperly  ne^^lected  or 
omitted  to  comply  with  the  17th  j^jtide  of  the 
Regulations  for  Preventing  Collisions  at  Sea." 
The  answer  filed  on  behalf  of  the  owners  of  the  Oha- 
nonry pleaded  that "  those  on  board  the  Leverington 
improperly  neglected  to  keep  the  Leverington  ont 
of  the  way  of  the  Ohanonry";  that  "sometime 
before  the  said  col1ision,thehelmof  the  Leverington 
was  improperly  ported";  that  "before  the  said 
collision,  the  helm  of  the  Leverington  was  not  duly 
and  promptly  starboarded ; "  thai  "  those  on  board 
the  Leverington  imi)roperly  omitted  to  blow  the 
whistle  of  the  Leverington^  or  to  show  a  light,  or  to 
take  any  proper  measures  for  warning  those  on 
board  the  Onanonry  of  the  position  of  the  Levering* 
tonjt  although  from  the  relative  position  of  the  two 
ships  the  regulation  lights  of  the  Leverington  were 
not  visible  nrom  the  Ohanonry" 

There  was  a  cross  cause  instituted  by  the  owners 
of  the  Ohanonry  against  the  Leverington,  and  both 
causes  were  heard  at  the  same  time  before  the 
Judge  assisted  by  Trinity  Masters. 

Butt,  Q.C.  (W.  Q.  F.  Fhillimore  with  him),  for 
the  plaintiffs. — These  vessels  were  not  crossing. 
They  were  bound  practically  in  the  same  direction, 
and  therefore  came  within  Article  17  of  the  Re- 
eulations.  The  Oha/nonry  was  overtaking  the 
Leverington  within  the  meaning  of  that  rule.  The 
Leverington  was  heading  W.N.W.,  and  the  Ohan- 
onry W.  by  N.  just  before  the  collision.  There 
was  only  one  point  difference  between  their 
courses.  That  difference  cannot  take  them  out  of 
the  rula  If  they  were  crossing  vessels,  the 
Ohanonry  should  not  have  ported;  they  should 
have  starboarded  and  gone  under  our  stem.  Even 
three  or  four  points'  difference  in  the  courses  of  two 
vessels  onght  not  to  make  them  into  crossing 
vessels  if  one  is  going  faster  than  the  other,  and 
overtakes  the  other.  One  vessel  coming  up  behind 
another  ought  not  to  be  allowed  to  rely  upon  her 
greater  speed  for  the  purpose  of  bringing  the  two 
vessels  within  the  operation  of  the  crossing  rule. 
The  real  test  is  whether,  if  their  speed  had  been 
equal,  would  their  courses  have  intersected.  The 
greater  speed  of  the  one  cannot  relieve  her  from 
the  responsibility  cast  upon  her  by  the  rule  as  to 
following  ships. 

The  Judse  and  Trinity  Masters  here  retired  to 
consult,  and  on  their  return 

Sir  R.  Philumoke. — After  conference  with  the 
Elder  Brethren,  I  am  of  opinion  that  the  two 
vessels  are  within  the  following  rule,  namely,  that 
one  vessel  overtaking  another  shall  get  out  of  the 
way  of  the  other.  A  primd  facie  case  has  been 
made  out  on  behalf  of  the  plaintiffs,  the  owners  of 
the  Leverington,  and  the  defendants  have  therefore 
the  onus  thrown  upon  them  of  showing  excuse  for 
the  collision  ae  in  the  case  of  a  ship  at  anchor. 

Olarhaon  (MiUoard,  Q.G.  with  him),  for  the 
defendants. — ^The  vessels  could  not  have  been  fol- 
lowing one  another.  At  the  time  of  the  collision 
we,  according  to  the  evidence,  were  W.  by  N.,  and 
the  Leverington  was  heading  W.  If  this  is  true, 
there  could  have  been  no  ooULsion.  The  Ohanonry 
mnat  have  starboarded  or  the  Leverington  porttela, 


to  have  caused  a  collision  at  alL  The  Ohanonry 
did  not  port,  and  the  Leverington  must  therefore 
have  starboarded*  The  Leverington  ought  to  have 
whistled,  or  shown  a  light  over  her  stern.  [Sir  R. 
Phillimoke.—Is  there  any  authoricy  requiring  a 
vessel  to  show  a  light  under  such  circumstances  P] 
No.  But  by  the  common  law,  apart  from  any 
statutory  provisions,  such  a  precaution  ought  to 
have  been  taken  when  our  vessel  was  seen  ap- 
proaching from  such  a  direction  that  we  could  not 
see  any  of  the  lights  of  the  Leverington.  Such  a 
precaution  is  required  by  the  ordinary  rules  of  the 
sea  under  Article  19 ;  these  were  special  cironra- 
stances  callinp;  for  a  departure  from  the  ordinary 
rules  as  to  ships'  lights. 

Butt,  Q.C.  for  the  plaintiffs. 

Olarkeon  in  reply. 

Shr  B.  Phillimoee. — This  is  a  cause  of  collision 
instituted  on  behalf  of  the  owners  of  the  Levering- 
ton against  the  Ohanonry,  The  collision  occurred 
on  4th  Dec.  of  last  year  in  the  Bristol  Channel 
between  the  Flatholm  and  Lavemock  Point.  The 
Leverington,  a  screw  steamer  of  679  tons  register 
and  99-horse  power,  manned  by  a  crew  of  twenty- 
seven  hands,  left  the  docks  at  Newport  in  Mon- 
mouthshire on  the  evening  of  4th  Dec.  with  a 
cargo  of  railway  iroo,  bound  for  Odessa.  The 
Ohanonry  was  a  screw  steamship  of  578  tons 
register  and  95-horse  power  manned  by  a  crew  of 
twenty  hands  all  told,  and  also  left  Newport  on  the 
same  evening,  bound  for  Genoa  with  a  cargo  of 
railway  iron.  There  was  a  considerable  difference 
in  the  evidence  as  to  the  actual  time  when  the  two 
vessels  left  Newport,  but  I  think  the  &iir  inference 
from  the  whole  of  the  evidence  on  this  point  is 
that  the  Leverington  left]  twenty-five  or  thirty 
minutes  before  the  Ohanonry,  Both  vessels  were 
bound  in  the  same  direction,  but  the  Leverington 
steered  a  course  outside  the  Monkstone  Beacon ; 
the  Ohanonry  went  inside  the  Beacon.  Whilst 
steering  that  course  the  Leverington  was  heading 
S.S.W. ;  she  kept  on  this  course  till  within  three 
quarters  of  a  mile  of  the  Flatholm  Light,  when 
she  ported  eight  points,  which  brought  her  to 
W.N.W. ;  she  remained  on  this  latter  course  till 
just  before  the  collision,  when  she  starboarded, 
Dring^ng  herself  to  W.  at  the  time  of  the  oollisioo. 
The  Ohanonry  was  aware  of  the  ftust  that  the 
Leverington  was  ahead  of  her;  and  at  the  same 
time  the  Leverington  knew  that  the  Ohanonry  was 
following,  and  in  fact  the  Leverington  saw  the 
Ohanonry  from  the  time  she  left  the  river  TJsk. 
The  Ohanonry  steered  S.W.  by  W.  until  she 
changed  the  Flatholm  light  from  red  to  white, 
then  she  altered  her  course  to  W.  by  N.  The  first 
question  the  court  has  to  decide  is  whether  the 
Ohanonry  is  to  be  considered  a  following  vessel 
within  the  meaning  of  the  17th  Article  of  the 
Regulations  for  Preventing  Collisions  at  Sea, 
which  article  is  as  follows :  "  Every  vessd  over- 
taking any  other  vessel  shall  keep  out  of  the  way  of 
the  said  last-mentioned  vessel."  It  was  oontendcKl 
on  behalf  of  the  Ohanonry  that  the  vessels  must 
be  considered  as  crossing  vessels  within  the 
meaning  of  the  14th  Article,  and  on  the  part  of 
the  Leverithgton  that  the  17th  Article  applied. 
Afber  consultation  with  the  Elder  Brethren,  I  have 
no  hesitation  in  saying  that  the  Ohanonry  must  be 
treated  as  a  following  vesseL  I  agree  with  the 
remark  made  by  Mr.  Butt  that  she  cannot  evade 
the  obligation  imposed  upon  her  *»  a  vessel  over- 
taking another  by  going  so  muoH  faster  tlh>v^  tbrn 
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LevwingUm  that  at  some  period  she  got  on  a 
oonrBe,  which  would,  if  oontinaed,  have  carried 
her  across  the  course  of  the  Leverington.  Another 
oontoition,  stronely  pressed  by  Mr.  Olarksoo,  was 
that  even  it  the  Uhanonry  was  to  be  considered  as 
a  following  vessel,  it  was  still  incumbent  upon  the 
Leverington  by  the  common  law  of  the  sea — not  by 
statute  law,  but  by  the  common  law  as  founded 
upon  common  sense  applied  to  nautical  matters— 
to  give  some  signal  to  warn  vessels  of  her  position, 
either  by  sounding  her  whistle,  or  shovring  a 
li^ht  to  vessels  astern.  Although  I  am  not 
disposed  to  hold  that  under  no  circumstances 
must  the  followed  vessel  give  some  such  signal, 
yet  I  am  bound  to  sav  that  this  is  a  course  which 
should  be  rarely  adopted,  because  it  must  be 
vemembered  that  if  fancy  li^ts  or  signals,  other 
than  those  provided  by  the  regulations,  are  used 
they  may  mislead  following  vessels,  and  may 
occasion  great  difficulty  in  judging  of  the  position 
or  course  of  the  vessel  making  the  signal.  I  am 
of  opinion  that  the  necessity  for  exhibiting  such  a 
aijgnial  depends  entirely  upon  the  character  of  the 
night,  and  upon  the  circumstances  of  each  parti- 
cuLeut  case.  After  a  careful  survey  of  all  the 
evidence  I  have  come  to  the  conclusion  that  vessels 
without  lights  could  have  been  seen  at  the  distance 
of  half  a  mile  on  the  night  in  (]^uestion.  According 
to  the  preliminary  acts — which  are  documents 
affording  most  valuable  information  to  the  court 
on  such  subjects,  because  they  are  filed  before  the 
pinch  of  the  case  is  known — it  is  stated  on  the 
part  of  the  Leverington  that  the  weather  was  "  fine 
and  tolerably  clear,"  and  on  the  part  of  the 
Ohanonry  that  it  was  "slightly  hazy,  frosty." 
This  makes  it  quite  evident  that  the  night  was  not 
dark ;  and  this  is  supported  by  the  Ghanonry^s 
evidence  that  those  on  board  her  saw  the  Lever' 
ingUm  at  the  distance  of  half  a  mile.  Other 
evidence  bearing  on  this  point  is  the  auestion  of 
■peed.  The  Ohanonry  was  goini;;  at  full  speed  in 
a  channel  where  there  were  many  vessels  at  anchor, 
and,  according  to  his  evidence,  her  pilot  actually 
thought  that  the  Leverington  herself  was  at  anchor. 
YesselB  must  have  been  easily  distinguished  from 
on  board  the  Ohanonry  to  have  justified  her  in 
^ing  at  such  a  spteed  in  that  place.  The  Lever' 
yngton*8  evidence  is  consistent  with  this,  as  at  no 
time  could  the  Ohanonry  have  seen  her  lights. 
On  the  whole  I  am  quite  clear  that  there  were  no 
special  circumstances  requiring  the  exhibition  of 
a  light  as  a  peculiar  signal  on  the  part  of  the 
Leverington,  It  is  also  to  be  remarked  that  the 
Ohanonry  was  not  very  carefully  navigated ;  there 
was  no  look-out  on  the  forecastle  till  seven  minutes 
before  the  collision,  and,  moreover,  it  was  admitted 
that  the  hailing  by  the  Leverington* e  crew  to  the 
Ohanonry  to  put  her  helm  to  port  and  hard  a  port 
was  heard  on  board  the  Ohanonry,  but  that  no 
answer  was  given  to  it.  It  was  argued  with  great 
force  that  the  Leverington  must  have  ported  or 
that  the  Ohanon/ry  must  have  starboarded  to  have 
brought  them  into  the  position  in  which  they  were 
at  the  moment  of  collision,  and  that,  whereas  the 
evidence  of  the  Ohanonry  proves  that  she  never 
starboarded,  the  Leverington  must  have  ported. 
Now,  looking  to  Article  17,  and  to  the  fact  that  I 
do  not  consider  that  the  evidence  on  the  part  of  the 
Ohanonry  has  proved  her  case — that  the  Zrdt^enn^- 
ton  ported — ^I  am  of  opinion  that  the  Ohanonry  is 
not  discharged  from  the  obligation  cast  upon  her 
in  this  case,  viz.,  that  as  the  following  vessel  she 


was  bound  to  keep  out  of  the  way  of  the  Levering^ 
ton.  This  being  so,  I  pronounce  the  Ohanowry 
alone  to  blame. 

Proctor  for  plaintiffs,  0,  Waddilove. 

Solicitors  for  defendants,  higledew,  Lfhoe,  and 
Greening, 


Thursday,  Jan.  30, 1873. 

The  Bottle  Imp. 

OoUieion — Fishing  vessel  attached  to  her  nets— 

Onus  of  proof-^Practiee, 

In  a  cause  of  damage  on  behalf  of  a  fishing  smack, 

injured  by  ooUision  whilst  attached  to  her  nets,  an 

allegaHon  in  the  defendants*  answer,  that  the  plain' 

tiffs  neglected  to  comply  with  the  provisions  of  the 

aea  Fisheries  Act  1868,  as  to  lights,  throws  upon  the 

plaintiffs  the  onus  of  proof  and  the  obligation  to 

begin,  contrary  to  the  usual  rule  that  a  fishing 

vessel  attached  to  her  nets,  being  in  the  same  posi' 

tion  as  a  vessel  (U  anchor,  has  the  right  to  require 

a  vessel  coming  into  collision  with  her  to  begin 

and  show  excuse  for  the  collision, 

Tms  was  a  cause  of  damage  instituted  on  behalf 

of  the  fishing  yawl  York,  against  the  billyboy  sloop 

BotUe  Imp,  and  her  owners  intervenmg.     The 

petition  of  the  plaintiffs  alleged  that  on  the  27th 

Aug.  1872,  about  2  a.m.,  the  York  was  riding  head 

to  wind  attached  to  her  nets,  and  stationa^,  about 

fifteen  miles  off  the  mouth  of  the  river  Humber, 

with  the  Spurn  Light  bearing  W.N.W. ;  that  she, 

in  accordance  with  the  regulations  for  preventing 

collisions  at  sea,  duly  exhibited  a  bnght  white 

light,  and  that  a  good  look-out  was  kept ;  that  the 

Bottle  Imp,  although  hailed  from  the  York,  came 

into  collision  with  that  vessel  and  sank  her.    The 

petition  charged  the  Bottle  Imp  with  neglecting  to 

keep  clear  of  the  York,  and  with  not  taking  in  due 

time  measures  for  that  purpose. 

The  defendants'  answer,  after  setting  out  that 
the  Bottle  Imp  had  become  unmanajj^eable  by  the 
loss  of  her  headsails  through  the  violence  of  the 
wind,  alleged  that  "the  Yor^ improperly  neglected 
to  exhibit  the  lights  required  by  the  Sea  Fisheries 
Act  1868." 
This  was  denied  by  the  plaintiffs'  reply. 
The  Sea  Fisheries  Act  1868  (31  &  32  Yict.  c.  45), 
which  is  an  Act  to  carry  into  effect  a  convention 
between  Her  Majesty  and  the  Emperor  of  the 
French  concerning  the  fisheries  in  the  seas  adjoin- 
ing the  British  Isles  and  France,  and  to  amend 
the  laws  relating  to  British  fisheries,  enacts  (sect. 
20)  that  Articles  13  &  14  of  the  Convention  shall 
have  the  same  force  as  if  they  were  regulations 
respecting  lights  within  the  meaning  of  the  Acts 
relating  to  Merchant  Shipping.  Article  13  provides 
that  "  boats  fishing  with  drift  nets  shall  carry  on 
one  of  their  masts  two  Ughts,  one  over  the  other 
three  feet  apart.  These  lights  shall  be  kept  up 
during  all  the  time  their  nets  shall  be  in  the  sea 
between  sunset  and  sunrise." 

E,  O,  Olarkson  (Gibson  with  him),  for  the  plain- 
tiffs, submitted  that  the  defendants  ought  to 
begin,  as  the  York  was  attached  to  her  nets  and 
stationary,  and  therefore  in  the  same  position  as  if 
she  was  at  anchor.  The  allegation  in  the  answer 
does  not  say  that  the  neglect  contributed  to  the 
collision. 

Butt,  Q.O.  ((Toifif/bri  Bruce  with  him),  for  t>he 
defendants. — ^Even  if  the  York  was  practically  in 
the  samld  position  as  if  she  were  at  andior,  ti^^^T^ 
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defendants'  answer  charges  her  orevr  with  neglect- 
ing to  exhibit  proper  Ughts.  This  is  a  specific 
charge  against  the  plaintiffs,  and  they  mnst  therer- 
fore  show  that  this  neglect  did  not  contribute  to 
the  collision.  There  was  no  need  to  aver  in  the 
answer  that  the  neglect  caused  the  collision ;  it 
is  implied. 

Sir  B.Phillihore. — As  the  plaintiffs  are  charged 
with  neglect  in  not  exhibiting  the  lights  required 
by  the  Act,  and  the  answer  must  be  taken  to 
imply  that  the  neglect  to  exhibit  those  lights  con- 
tributed to  the  collision,  I  think  the  plaintiff  must 
begin.  But  it  must  be  understood  that  I  do  not 
mean  in  any  way  to  imply  tbati,  in  the  absence  of 
such  a  charge,  1  should  not  hold  that,  inasmuch  as 
the  plaintiffs'  vessel  was  attached  to  her  nets,  and 
in  a  similar  position  to  a  vessel  at  anchor,  the 
plaintiffs  were  entitled  to  call  upon  the  defendants 
to  begin. 

Proctor  for  the  plaintiffs,  M.  0.  Coote. 

Solicitor  for  the  defendants,  Alfred  JoneSt  Tin* 
dale  and  Qrove, 


Y.  C.  MAUITS'  COUBT. 

Beported  by  T.  H.  Cabsos,  and  F.  Oould,  Esqn., 
Barristen-at-Law. 

Thursday,  April  17, 1873. 

Hart  v,  Herwig. 

Foreign  contraet^Purchaae  of  foreign  ahip—Speci' 

fie  performance — Injunction. 
The  court  has  power  to  grant  specific  perfortna/nce 

of  a  contra^  to  purchase  a  ship. 
A.t  an  Englishman,  entered  vnlo  a  contract  at  Ham,' 
burg  to  purchase  from  B.,  a  foreigner,  a  foreign 
ship^  then  on  her  homeward  voyage  to  Cork,  pos' 
session  to  he  given  on  discharge  of  the  cargo  at 
any  port  whither  she  might  he  ordered. 
The  vessel  was  ordered  to  Sunderland  and  dis- 
charged her  cargo. 
The  court  granted  to  A,  specific  perfonnance  against 
B.,  who  was  out  of  the  jurisdiction,  and  restrained 
the  removal  of  the  vessel  from  Sunderland. 
The  plaintiff  Henry  T.  Hart,  was  a  shipowner, 
and  the  defendant,  Herwig,  who  was  a  German, 
living  at  Hamburg,  was  the  owner  of  a  foreien 
vessel  called  the  Hertha,  which,  at  the  time  of  the 
agreement  mentioned  below  was  on  a  voyage  from 
San  Francisco  to  Cork.    On  the  16th  Jan.,  the 
plaintiff  and  defendant  entered  into  an  agreement 
at  Hamburfi^,  for  the  purchase  by  the  plaintiff  of 
the  vessel,  the  material  part  of  which  agreement 
was  as  follows : 

Agreement  made  this  day  between  C.  W.  Herwig,  of 
Hamburg,  as  vendor,  and  H.  T.  Hart,  of  London,  as 
pnrchaser,  that  the  former,  being  the  owner  of  the  barqne 
nertha,  agrees  to  sell,  and  the  latter  agrees  topnrohMe, 
the  said  yeeael,  with  her  stores,  proyisions, andmaterials 
for  the  sum  of  47501.  The  vessel  is  expected  from  San 
Franoisoo,  havinff  left  11th  October  last,  on  or  before, 
25th  or  30th  April  in  Channel  for  orders  to  port  of  dis- 
charge, but  the  purchaser  takes  posBession  of  the  vessel 
iimnediatelj  after  the  delivery  of  the  homeward  cargo  at 
any  place  whither  she  may  be  ordered,  the  seller  paying 
all  expenses  and  chareos  that  may  be  incurred  np  to  ih& 
date  of  delivery  of  the  ship.  In  case  of  the  vessel  arriv- 
ing at  her  port  of  discharge  in  a  damaged  state,  over  and 
above  ordinary  wear  and  tear,  or  under  average  the 
seller  to  make  corresponding  allowance  for  the  same. 
Hbnby  Thomlikson  Habt. 
C.  W.  Hbswio. 
Hamburg,  IGth  January,  1873. 

The  Hertha  duly  arrived  at  Oork,  and  on  the  de- 


fendant's order  proceeded  to  Sunderland  as  her 
port  of  discharge,  where  she  arrived  in  the  month 
of  March  1373. 

The  plaintiff  thereupon  claimed  to  have  the  ves- 
sel delivered  up  to  him  on  payment  of  his  purchase 
mcmey,  after  making  a  deduction  in  respect  of 
damage  which  she  had  sustained  above  ordinary 
wear  and  tear,  but  the  captain,  on  the  defendant's 
instructions,  refused  to  hand  over  the  vessel  except 
on  payment  by  the  plaintiff  of  the  full  purchase 
money.  The  captain  also  refused  to  s^low  the 
plaintiff  to  inspect  the  vessel,  with  a  view  of 
ascertaining  the  amount  of  the  damage. 

On  the  5th  April  1873  the  plaintiff  filed  the  bill 
stating  that  the  defendant  intended  to  move  the 
vessel  from  the  port  of  Snnderland  to  some  port 
out  of  the  jurisdiction,  or  otherwise  to  sell  or  dis- 
pose of  her,  and  prayed  specific  performance  of  the 
agreement,  and  directions  for  ascertaining  the 
damage  the  vessel  had  suffered,  and  that  the  defen- 
dant and  his  servants  might  in  the  meantime  be 
restrained  ftx)m  removing  or  disposing  of  her.  An 
interim  order  having  already^  been  granted,  the 
plaintiff  now  moved  for  the  injunction. 

Ootton,  Q.O.  and  Dauney  for  the  motion,  cited 
Be  Mattos  v.  Gibson  (4  De  G.  &  J.  276 ;  32  L.  T. 
Eep.  0.  S.  268;  33  L.  T.  Rep.  O.  S.  193.)  They 
also  relied  upon  the  Merchant  Shipping  Amend- 
ment Act  1862,  sect.  3. 

Sect.  3  is  as  follows : 

It  is  hereby  declared  that  the  expression  *'  beneficial 
interest,"  whenever  need  in  the  second  part  of  the 
principal  Act,  includes  interests  arising  under  oonttaot 
and  other  equitable  interests ;  and  the  intention  of  the 
said  Act  is  that,  without  prejudice  to  the  provioons 
contained  in  the  said  Act  for  i|reventinff  notioe  of  tmsts 
from  being  entered  in  the  register  book  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers 
of  disposition  and  of  giving  receipts  oonforred  by 
the  said  Act  on  registered  owners  and  mortgagees 
and  without  prejudice  to  the  provisions  contained  in  the 
said  Act  relating  to  the  exclusions  of  unqualified  persons 
from  the  ownership  of  British  ships,  equities  may  be  en- 
forced against  owners  and  mortgiHifees  of  ships  in  re^>eot 
of  their  interest  therein  in  the  same  manner  as  equities 
may  be  enforced  against  them  in  respect  of  any  other 
personal  property. 

OozenS'Hardy  (Olasse,  Q.O.,  with  him)  for  the 
defendant. — ^The  question  turns  upon  sect.  3.  of 
the  Act.  No  contract  can  prevent  the  registered 
owner  of  a  British  ship  from  disposing  of  it  to 
another  person.  Can  it  be  otherwise  where  the 
owner  is  a  foreigner  and  the  ship  a  foreign  vessel  ? 
If  specific  performance  will  not  be  granted,  then 
the  injunction  will  be  refused.  The  jurisdiction 
of  the  court  is  purely  personal,  and  the  defendant 
is  out  of  the  jurisdiction.    He  cited — 

Davis  V.  Park,  28  L.  T.  Eep.  N.  S.  295 ;  21 W.  B.  136 ; 

Liverpool  Borough  Bank  v.  2\£mer,  1  Mar.  Law 
Oas.  O.  S.  21;  8  L.  T.  Bep.  N.  S.  494;  1  Joh.  & 
Hem.  158 ;  , 

Lacon  v.  Liffen  1  Mar.  Law  Oas.  O.  S.  262;  7  L.  T. 
Bep.N.S.411;  4Giff.75; 

1  White  and  Tu.  Lead.  Oas.,  4th  edit.  803. 

The  Vice  CHANCSLLOB.~Thb  is  a  motion  to  re- 
strain the  defendant  from  taking  a  ship  from  the 
port  of  Snnderland.  The  plaintiff,  who  is  an 
Englishman,  enters  into  a  contract  at  Hamburgh 
with  the  defendant,  who  is  a  German,  in  these 
terms.  [His  Honoub  read  the  contract.]  I  desire 
to  be  understood  to  say  that  wherever  you  enter 
into  a  contract  to  purchase  a  particular  thing, 
whether  it  is  a  jar,  or  a  horse,  or  a  ship,  and  the 
purchaser  attaches  a  particular  value  to  it^  he  may 
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have  speoifio  performanoe.  It  is  argaed  that  this 
ooiurt  has  no  jurisdiotion.  Aooordiog  to  onr  law, 
after  the  contract  the  plaintifE  became  the  owner 
of  the  ship,  and  I  shall  assume  that  that  is 
the  law  also  of  Germany  nntil  the  contrary  is 
shown.  I  am  at  a  loss  to  see  why  the  ooart  may 
not  grant  specific  performance  of  a  contract  to 
sell  a  ship  as  well  as  of  any  other  thing.  The 
plaintiff  is  entitled  to  sustain  the  imunotion. 
Plaintiff's  solicitors,  Parker  aod  Glarhe, 
Defendant's  solicitor,  /.  W.  HicJnn, 


COUBT  or  QUSSIT'S  BSITCK. 

Bepocted  lij  J.  Shobtt  and  M.  W.  MoKbllab,  Eiqn., 
Bwristen-Bt-Law. 

Nov.  21, 1872;  Jan.  24, 1873. 
Waugh  v,  Mobkis. 

Ship  and  shipping— Charier-party — UlegalUy — 
Order  in  council — Cargo  to  be  taken  from  along' 
side-^Oargo  of  hoAf — The  ContagioiM  Diseasee 
(AnimaU)  Act  1869  (32  ^83  Vict.  c.  70),  «.  78. 
By  a  charter-party  made  in  France  hehoeen  the 
master  of  a  ship  and  the  agent  of  the  defendant, 
the  chtMierer,  it  was  stipulated  that  the  ship 
should  proceed  to  TrouviUe,  a  port  in  France, 
there  load  a  cargo  of  pressed  hay,  and  proceed 
therewith  direct  to  London,  and  that  aU  cckrgo 
should  he  brought  and  taken  from  the  ship  along- 
side. At  the  time  the  charter-party  wa^  entered 
into  there  was  in  emistenee  an  order  in  council, 
made  under  the  authority  of  the  Contagious 
Diseases  {Animals)  Act,  sect.  78,  prohibiting  the 
landing  in  any  port  or  place  in  Cheat  Britain  of 
hay  brought  from  France.  Neither  party,  how- 
ever, knew,  at  the  time,  of  the  existence  of  this  order 
in  council,  but  the  master  of  the  ship  was  told  by 
the  defendants'  agent  that  the  consignees  wotdd  re- 
quire the  hoAf  to  be  delivered  to  th!em  at  a  parti- 
cular wharf  in  Deptford  Creek.  On  arriving  in 
the  Thames  the  master  of  the  ship  heard  of  the 
emstenee  of  the  order  in  cotmcH,  and  could  not 
therefore  proceed  to  the  whatf  and  deliver  the 
cobrgo.  After  soma  delay  the  defendant  received  the 
hay  from  alongside  the  ship  into  another  vessel, 
and  exported  it.  The  shipoumer  leaving  brought 
an  actum  against  the  charterer  to  recover  damages 
in  respect  of  the  detention  of  the  ship. 
Held,  ^uU  there  was  no  such  illegality  in  the  voyage 

as  entitled  the  defendant  to  resist  the  claim. 
Where  a  contract  is  to  do  a  thing  which  cannot  be 
performed  without  a  violation  of  the  law,  it  is  void^ 
wheiher  the  parties  know  the  law  or  not;  but  in 
order  to  avoid  a  contract  which  can  be  legally 
performed,  on  the  ground  that  there  was  cm  inten- 
tion to  enforce  it  in  an  illegal  manner,  it  is  neces* 
sary  to  show  the  existence  of  a  wicked  intention  to 
br&ak  the  law* 
This    was     an    action    brought     by    a    ship- 
owner against   the  charterer  of  his  yessel,  to 
reooTcr  damages  for  the  detention  of  his  vessel. 

Declaration  that  the  plaintiff  was  the  owner 
of  a  certain  ship  called  the  Castor,  laying  at 
TrouYiUe,  whereof  one  W.  Chappell  was  mas> 
ter,  and  thereupon  a  charter-party  was  made 
and  entered  into  by  and  between  the  said  W. 
Chappell  and  one  W.  Jacques,  whereby  it  was, 
among  other  things,  provided  that  the  said  W. 
Ohappell  should  Jet  to  the  said  W.  Jacques, 
who  accepted  the  same,  the  said  ship  (except  the 


cabin,  the  lodgings  of  the  crew,  and  the  room 
necessary  fortheproyisions,and  spare  store),in  good 
and  due  condition,  staunch,  and  supplied  with  aU 
the  things  necessary  to  navigate  in  safety,  to  load 
at  TrouviUe  (without  exceeding  what  she  could 
reasonably  stow  and  carry),  a  full  and  complete 
cargo  of  pressed  bales  of  hay,  and  that  ten  working 
days  were  to  be  allowed  in  full  for  loading  and 
unloading,  and  the  days  on  demurrage  were  to  be 
paid  day  by  day  at  50«.  per  day,  and  that  the  lay 
days  should  begin  on  a  certain  day,  to  wit,  on  the 
7th  Oct.  1871 ;  and  the  plaintiff  says  that  the  said 
W.  Jacques  shipped  on  board  the  ship,  under 
the  said  charter-party,  a  certain  cargo  to  be  carried 
on  board  the  said  ship  from  TrouviUe  aforesaid 
to  London,  and  there  deUvered  upon  an  1  according 
to  the  terms  of  a  certain  bttl  of  lading,  which  was 
in  the  words  and  figures  following,  that  is  to  say. 

Shipped  in  good  order  and  well  conditioned,  by  W. 
Jaoqnee,  in  and  npon  the  ffood  ship  or  vessel  oalled  the 
Castor,  whereof  is  master  for  this  voyage  W.  ChappeU, 
and  now  riding  at  anohor  in  TronviUe,  and  bonnd  for 
London,  about  17  tons  of  hay  in  bundles ;  11  oaaes  and 
hamper  of  wine  and  spiriti ;  3  boxes  of  clothes,  being 
marked  and  nnmbered  as  in  the 

Six  days  employed  for  margin,  and  are  to  be  delivered 
lojdtag  the  ahip  in  in  the  like  good  order  and  weU- 
Ttovnue.  conditioned  at  the  aforesaid  port 

EeoelTod  onSSSSit.  of  London;  the  act  of  God,  the 
21.  u.  Queen's  enemies,  fire,  and  aU  and 

W.  Chappsll.  every  other  danger  and  accidents 
of  the  seas,  rivers,,  and  naviga- 
tion of  whatsover  nature  or  kmd  soever  excepted, 
unto  order  or  to  assigns,  paying  freight  for  the  said 
goods,  aU  conditions  as  per  charter  and  disbursements, 
with  primage  and  average  accustomed.  In  witness  thereof 
the  master  of  the  said  yessel  hath  affirmed  to  three  bills  of 
lading,  aU  of  this  tenor  and  date,  one  of  which  bills 
being  accomplished,  the  others  to  stand  void. 

Dated  in  Tronyille.  the  13th  Oct.  1871.  Weight  and 
conditions  unknown;  ship  not  accountable  for  condition 
of  hay.  WiLLiAH  Chappell. 

And  the  plaintiff  says  that  after  the  said  cargo 
had  been  so  received  on  board  the  said  ship,  the 
said  W.  Jacques  indorsed  the  said  bUl  of  ladmg  to 
the  defendant,  and  upon  and  by  reason  of  such  in- 
dorsement, the  property  in  the  said  cargo  passed 
to  the  defendant,  and  the  plaintiff  says  that 
divers,  to  wit,  six  of  the  ten  lay  days,  were  em- 
ployed in  loading  the  said  ship  at  TrouviUe  afore- 
said, and  the  said  cargo  iras  carried  on  board  the 
said  ship  from  Trouvule  to  London  aforesaid,  in 
accordance  with  the  said  charter-party  and  biU  of 
lading,  and  all  conditions  were  fulfilled,  and  all 
things  done  and  happened,  and  aU  times  elapsed 
necessary  to  entitle  the  plaintiff  to  have  the  said 
ship  loaded  and  discharged  within  the  said  ten 
working  days,  according  to  the  said  bill  of  lading 
and  charter-party,  and  to  sue  the  defendant  for  the 
breaches  hereinafter  mentioned.  Yet,  the  said  ship 
was  not  loaded  and  discharged  within  the  said  ten 
workiog  days,  but  was  kept  and  detained  for 
divers,  to  wit,  eighteen  days  beyond  the  said  ten 
oays,  contrary  to  the  said  churter-party,  whereby 
the  plaintiff  lost  the  use  of  the  saia  ship,  and  was 
put  to  great  expense  in  providing  food  and  wageB 
for  the  crew  thereof.  And  the  plaintiff  says,  that 
though  the  said  ship  was  kept  and  detained  for 
(livers,  to  wit,  for  eighteen  days  beyond  the  said 
ten  days,  whereby  a  large  sum,  to  wit,  the  sum 
of  45{.,  became  due  and  payable  by  the  defendant 
to  the  plaintiff  for  and  in  respect  of  the  demurrage 
of  the  said  ship ;  yet  the  defendant  did  not  pay 
the  said  sum,  to  wit,  the  sum  of  45L,  nor  any  (Nft^T^ 
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thereof,  oontrary  to  the  said  charter-party  and 
bill  of  lading. 

2.  And  for  a  second  ooont,  the  plaintiff  snes 
the  defendant  for  that,  before  the  making  of  the 
promise  hereinafter  mentioned,  a  certain  cargo 
had  been  carried  into  a  certain  ship  of  the  plaintiff, 
called  Ths  Oaaior,  whereof  one  W.  Ohappell  was 
master,  from  Troaville  to  London,  to  be  delivered 
according  to  the  terms  of  the  bill  of  lading  and 
charter-party  in  the  first  coant  mentioned,  and  at 
the  time  of  the  making  of  the  promise  hereinafter 
mentioned,  the  said  c&p  with  the  said  cargo  on 
board  was  lying  in  the  port  of  London,  and  there- 
upon, in  consideration  that  the  plaintiff,  at  the 
reqaest  of  the  defendant,  would  deliver  to  the 
defendant  the  said  cargo,  and  would  suffer  the 
defendant  to  receive  the  same  according  to  the 
terms  of  the  said  bill  of  lading  and  charter-party, 
the  defendant  promised  the  plaintiff  that  he  would 
discharge  the  said  cargo  from  the  said  ship,  and 
receive  the  same  within  the  time  by  the  said  bill 
of  lading  and  charter-party  provided,  and  the 
plaintiff  says  that  he  did  deliver  the  said  cargo  to 
the  defendant,  and  allowed  him  to  receive  the 
same,  and  all  conditions  were  fulfilled,  and  all 
things  done  and  happened,  and  all  times  elapsed, 
necessary  to  entitle  the  plaintiff  to  have  the  defen- 
dant peitorm  his  said  promise,  and  discharge  the 
said  cargo  from  the  said  ship,  within  the  said  time, 
and  to  sue  for  the  breach  hereinavf  ter  mentioned ; 
yet  the  defendant  did  not  discharge  the  said  cargo 
from  the  said  ship,  within  the  said  time,  but  the 
said  ship  was  detained  for  divers,  to  wit,  eighteen 
days  beyond  the  said  time ;  whereby  the  plaintiff 
lost  the  use  of  the  said  ship,  and  a  large  sum,  to 
wit,  the  sum  of  45L,  became,  and  is  due  and  owing 
to  the  plaintiff  for  the  demurrage  thereof.  There 
were  also  the  usual  common  counts. 

Amongst  other  pleas  the  defendant  pleaded 
seventh ;  as  to  so  much  of  the  first  count  of  the 
declaration,  as  concerns  the  hay,  parcel  of  the 
cargo  in  the  said  count  mentioned ;  that  Tronville, 
in  the  said  charter-party  and  bill  of  lading  in  that 
count  mentioned,  is  a  place  in  the  territory  of  the 
French  Bepublic,  and  that  the  hay  agreed  on  under 
and  by  virtue  of  the  aforesaid  charter  party  and 
bill  of  lading^  to  be  loaded  on  bourd  the  said  vessel 
of  the  plaintiff,  was  hay  to  be  loaded  at  Trouville 
aforesaid,  into  a  port  or  place  in  Great  Britain,  to 
wit,  into  the  port  of  London,  and  to  deliver  the 
same  there  in  accordance  with  the  usage  and 
custom  of  the  said  port ;  that  is  to  say,  to  liuid  the 
said  hav  at  a  proper  laziding  place  within  the  port 
of  London,  and  to  deliver  the  same  when  so  landed 
there;  and  the  defendant  says  that  the  hay,  in 
resnect  of  which  the  claim  of  the  plaintiff  in  the 
said  count  for  demurrage  and  damages  for  the 
detention  of  his  ship  is  made,  was  the  hay  so 
agreed  on  by  the  said  charter  party  and  bul  c^ 
iMling,  to  be  loaded  at  Trouville  aforesaid,  and  to 
be  brought  as  aforesaid,  for  the  purpose  aforesaid, 
into  a  port  or  place  of  Great  Bntain,  to  wit,  into 
the  port  of  London,  and  the  defendant  says  that 
before  and  at  the  time  of  the  mi^dng  of  the  said 
charter  party  and  bill  of  lading  in  the  said  count 
mentioned,  and  during  all  the  time  the  said  ship, 
with  the  said  hay  on  board,  was  detained  in  the 
said  port  of  London,  as  in  the  said  count  is  alleged, 
there  was  in  fhll  force  and  unrepealed,  a  certain 
Act  of  Parliament,  entitled  the  Contagious  Diseasee 
(Animals)  Act  1869,  and  undwand  by  virtue  of 
the  said  Act  a  certain  Order  of  Oonncu,  made  by 


the  Lords  of  Her  Majesty's  most  honourable  Privy 
Ck)uncil,  bearing  diMie  the  9th  March  1871,  and 
being  in  the  woraa  and  figures  following,  that  is 
to  say, 

Order  of  Oomioil  (321). 

At  the  Goonoil  Chamber,  Whitehall,  the  9th  March, 
1871. 

By  the  Lords  of  Her  Majesty's  Most  Honourable 
Privy  Oonnoil. 

Present :  Lord  Privy  Seal,  Mr.  Secretary  Brace,  Mr. 
Forster. 

The  Lords  and  others  of  Her  Majesty's  Most 
Hononrable  Privy  Ooonoil,  by  virtue  and  m  exercise  of 
the  powers  in  them  vested  nnder  the  Contagions  Diseases 
(Animals)  Act  1869  (in  this  order  referred  to  as  the  Aot 
of  1869),  and  of  every  other  power  enabling  them  in  this 
behalf,  do  order,  and  it  is  hereby  ordered  as  follows : — 

1.  This  order  shall  take  effect  from  and  immediately 
after  the  13th  March,  1871,  and  words  in  this  order  to 
have  the  same  meaning  as  m  the  Aot  of  1869. 

2.  Cattle  brought  from  any  place  in  the  territory  of 
the  French  Bepnblic,  or  from  any  place  in  Belgium,  shall 
not  be  landed  at  any  port  or  place  in  Great  Britain. 

8.  Cattle,  sheep,  or  goods  being,  or  having  been,  on 
board  any  vessel  at  the  same  time  with,  any  cattle  brought 
from  any  such  place,  as  aforesaid,  shall  not  be  landed  at 
any  port  or  nlaoe  in  Great  Britain. 

•L  The  following  articles  brought  from  any  snoh  place 
as  aforesaid  shall  not  be  landed  at  any  port  or  plsioe  in 
Great  Britain. 

Fresh  meat,  fresh  hides,  unmelted  fat,  horns,  maaore, 
or  hay.  (Signed)  Abthub  Helps. 

And  the  defendant  says  that,  at  the  time  of 
making  the  said  charter-party,  and  during  the 
performance  thereof,  by  loadiug  at  Trouville  afore- 
said the  said  hay,  and  bringing  the  same  in  the 
plaintifi^s  ship  into  the  said  port  of  London,  for  the 
purpose  of  landing  the  same  within  the  said  port 
according  to  the  custom  and  usage  of  the  said 
port,  the  plaintiff  was  a  British  subject  owing 
allegiance  to  Her  Majesty  Queen  Victoria,  and  was 
bound  by  the  provisions  of  the  said  Act  of  Parlia- 
mentandof  the  aforesaid  order  of  council.  Eighthly, 
The  defendant  as  to  so  much  of  the  first  count 
of  the  declaration  as  concerns  the  hay,  parcel  of 
the  cargo  in  the  said  count  mentioned,  repeats  the 
seventh  plea,  leaving  out  all  averments  as  to  the 
usage  and  custom  of  the  port  of  London,  and 
instead  thereof  avers  that  the  plaintiff,  by  the  said 
charter-party  and  bill  of  lading  in  the  said  sixth 
plea  mentioned,  undertook  and  agreed  in  respect 
of  a  certain  place  in  Great  Britain,  to  wit,  of  t^e 
port  of  London,  to  bring  the  hay  loaded,  as  in  that 
plea  is  averred,  into  the  said  port,  and  to  deliver 
the  same  there,  which  in  respect  of  the  port  of 
London,  is  an  agreement  to  land  the  said  cargo  in 
the  said  port,  and  to  deliver  it  when  so  loaded. 

On  these,  as  well  as  the  other  pleas,  issue 
was  joined. 

The  case  was  tried  at  the  sittings  after  Michael- 
mas Term,  1871,  before  Cockbum,  C.J.,  at  Guild- 
hall. From  the  evidence  it  appeared  that  the 
charter  party  was  made  in  France,  between  Wm. 
Chappell,  the  master  of  the  Ooitor^  and  W. 
Jacques,  the  agent  of  the  defendant,  the  char- 
terer; that  by  the  charter  party  it  was  stipu- 
lated that  the  cargo  should  be  brought  and  taken 
from  the  ship  alongside;  that  both  Ohappell  and 
Jacques  were  ignorant,  at  the  time  the  charter- 
party  was  made,  that  the  Privy  Oouncil  had  made 
the  order  prohibiting  the  landing  of  hay  at  any 
port  or  place  in  Great  Britain ;  that  Jacques  told 
Ohappell  that  he  was,  on  his  arrival  in  London,  to 
proceed  to  the  Tramway  Wharf,  in  Deptford 
Oreek,  where  the  consignees  would  require  the 
cargo  of  hay  to  be  oeliTered  to  them;  that 
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Ghappell  promised  to  go  there  on  his  arrival  in 
London,  bat  learned  on  his  arrival  in  London  of 
the  existence  of  the  order  in  counoil  prohibiting 
the  landing  of  hay,  and  therefore  did  not  proceed, 
as  originally  intended,  to  the  Tramway  Wharf 
in  Deptford  Creek ;  that  the  vessel  was  oonse- 
qaently  detained  for  eighteen  days  in  the  river 
Thames,  after  which  period  the  defendant  took 
the  hay  from  alongside  the  vessel,  and  exported 
it  to  IBielgiam.  On  proof  of  these  facts  a  verdict 
was  entered  for  the  plaintifl,  leave  being  given  to 
the  defendant  to  move  to  set  aside  the  verdict  and 
to  enter  the  verdict  for  the  defendant,  if  the  ooart 
shonld  be  of  opinion  that  the  facts  were  safficient 
to  establish  the  defence  of  illegality  set  np  by  the 
pleas  above  set  oat  A  mle  wisi  having  been 
obtained  to  set  aside  the  verdict  and  to  enter  a 
verdict  for  the  defendant. 

Butt,  QC,  and  B.  B.  Webster,  showed  cause 
against  the  rale,  and  contended  that  the  contract 
nnder  the  charter-party  was  a  perfectlv  legal  one. 
It  is  admitted  that  neither  party  to  the  contract 
knew  of  the  existence  of  the  order  in  council  ac  the 
time  the  contract  was  entered  into.  If  a  contract 
is  capable  of  being  performed  without  the  commis- 
sion of  an  illegal  act  it  is  valid ;  and  it  is  sabmitted 
that  the  present  was  capable  of  being  so  performed, 
as,  in  fact,  it  ultimately  was.  The  order  in  council 
only  prevents  the  landing  of  hay,  and  the  contract 
was  not  to  land,  but  only  to  bring  and  take  from 
alongside.  There  was  nothing  in  the  order  of 
council  to  make  even  a  licence  necessary  in  the 
case  of  transshipment :  the  licenoe  actually  given 
being  merely  a  Oustom  House  regulation  for  the 

§roteotion  of  the  revenue.  In  Hainea  v.  Buek  (5 
aunt.  521)  it  was  held  no  answer  to  an  action  by  a 
broker  for  commission  for  procuring  freight  that 
the  oharter-party  procured  was  such  that,  if  the 
charterer  failed  to  obtain  certain  licences,  the 
voyage  would  be  illegal;  and  there  are  many  other 
oases  to  a  similar  effect.  In  Lewis  v.  Davison  (4 
M.  Sd  W.  667)  Lord  Abinger,  O.B.,  said :  "  I  fully 
assent  to  the  general  proposition  which  has  been 
urged,  that  ac  agreement  to  do  an  unlawful  act 
cannot  be  supporced  in  law.  Bat  it  does  not  appear 
to  me  that  that  is  necessarily  the  effect  of  the 
agreement  in  the  present  case;  and  when  the  act 
which  is  the  subject  of  the  contract  may, 
according  to  the  circumstances,  be  lawftil  or 
unlawful,  it  will  not  be  presumed  that  the 
contract  was  to  do  the  unlawfal  act,  the  con- 
rary  is  the  proper  inference."  In  The  Teutonia 
(afUe,  p.  214;  L.  Rep.  4  P.  0.  App.  171 ;  26  L.  T. 
Bep.  a.  S.  48),  a  Prussian  vessel  shipped  a 
cargo  of  nitrate  of  soda  which  was  contraband  of 
war,  under  a  charter-party  by  which  she  was  to 
proceed  to  Cork,  Gowes,  or  Falmouth,  at  the 
option  of  the  master,  where  he  was  to  receive 
orders  to  proceed  to  any  one  safe  port  in  Great 
Britain,  or  on  the  Oontinent  between  Havre  and 
Hamburgh,  both  included,  and  there  deliver  the 
cargo.  The  vessel  duly  called  at  Falmouth,  and 
received  orders  on  the  11th  July  for  Dankbrk,  a 
French  port,  for  which  he  at  once  set  sail.  On 
16th  Jul^,  off  Dunkirk,  he  was  informed  by  a 
French  pilot,  in  ofBcisl  uniform,  that  war  had  l>een 
declared.  The  master  thereupon  put  back  to  the 
Downs  to  make  inqoiries,  and  arrived  there  on 
17th  July,  a  Sunday,  and  could  get  no  information. 
He  was  ordered  by  his  owner  not  to  go  to  Dun- 
kirk, and  on  19th  July  pat  into  Dover.  On  the 
19th  July  war  was  actually  declared  by  France 


against  Prussia;  and  28rd  July  the  master  re- 
fused to  go  to  Dunkirk.  On  the  1st  Au^.  the 
consignors  demanded  the  cargo  at  Dover  without 
offering  freight,  but  the  master  refused  unless 
paid  freight.  It  was  held  by  the  Privy  Council 
that  as  there  was  no  improper  deviation  or  delay 
in  not  patting  into  Duokirk  in  the  first  instance, 
the  case  was  the  same  as  if  war  had  broken  out 
when  the  vessel  first  arrived  off  Dunkirk,  and, 
there  being  no  breach  in  putting  into  Dover,  the 
contract  was  not,  under  tne  cha^r-party,  impos- 
sible of  performance  or  dissolved  by  the  outbreak 
of  war,  but  was  capable  of  being  substantially  per- 
formed. *' The  argument  for  the  appellant,"  said 
Mellish,  L.J.,  delivering  the  iud^ent  of  the 
Privy  Oouncil,  "  assumes  that  the  breaking  out  of 
the  war  rendered  the  performance  of  the  charter- 
party  illegal,  and  that,  therefore,  the  contract 
between  the  parties  was  dissolved;  and  there 
can  be  no  doubt  that  the  breaking  out  of 
the  war  did  render  it  illegal  for  the  Teu- 
tonia to  enter  any  French  port,  but  the 
question  is  whether,  under  the  terms  of  this 
charter-party,  the  contract  might  not  still  have 
legally  been  performed  by  delivery  of  the  cargo  at 
such  other  of  the  ports  mentioned  in  the  charter- 
party  as  ports  at  which  the  cargo  might  be 
delivered.  The  substance  of  the  contract  between 
the  parties  is  that  the  cargo  may  be  delivered  at 
any  one  of  a  great  number  of  ports ;  that  the 
consignee  is  to  have  the  selection  of  the  particular 
port,  but  that  he  is  bound  to  select  a  safe  port, 
t.d.,  a  port  at  which  the  master  can  deliver  the 
cargo  and  earn  his  freight ;  and  the  question  is 
whetber  that  contract  is  completely  performed  by 
the  naming  of  a  port  at  which  it  turns  out  in  the 
event  to  be  impossible  to  deliver,"  &o,,  even  sup- 
posing that  there  was  some  kind  of  impossibility 
in  the  contract  that  would  not  necessarily  exempt 
the  defendant.  In  HiU  v.  Idle  (4  Camp.  327)  it 
was  held  that  the  consignee  of  a  particular  parcel 
of  goods  by  a  general  ship,  is  liable  to  the  owner 
for  not  taking  them  from  the  ship  in  a  reasonable 
time,  although  the  delay  arose  from  the  necessity 
for  an  order  from  the  Treasury  to  land  these  goods, 
which  the  consignee  used  the  utmost  diligence  to 
obtain. 

MHward,  Q.O.,and  MadacMan  in  support  of  the 
rule. — ^The  question  is  as  to  the  intention  of  the 
parties,  whether  that  was  to  do  an  illegal  act ; 
and  their  intention  is  to  be  collected  not  from  the 
charter-party  alone,  but  also  from  the  evidence. 
Now  the  intention  obviously  was  that  the  hay 
should  not  only  be  brought  to  London,  but  should 
be  landed.  In  Oollins  v.  Blaniem  (1  Smith's  L.  0. 
310),  the  leading  case  on  this  subject,  the  contract 
was  good  on  the  face  of  it,  the  illegality  being 
shown  by  evidence  collaterally.  In  the  notes  to  that 
case  it  is  said :  "  The  principle  established  in 
OoUins  V.  Blantem,  viz.,  that  illegality  may  be 
pleaded  as  a  defence  to  an  action  on  a  deed,  has 
been  so  often  reeognised,  and  is  so  well  settled  as 
law,  that  it  would  be  useless  to  enter  upon  any 
long  discussion  respecting  it."  [Blackburn,  J. — fn  . 
that  case  there  was  a  wicked  intention  to  fhistrate 
the  law ;  there  was  none  such  here.]  Ignora^ia 
legis  neminem  excusai.  Sect  78  of  32  &  33  Yict. 
c.  20,  enacts  that  *'  the  Privy  Council  may  from 
time  to  time  by  order  make  such  regulations  as 
they  think  expedient  for  prohibiting  or  reg^ating 
the  landing  of  any  hay,  straw,  fodder,  or  other 
article  brought  from  any -place  out  of  the  United^T 
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Kiogdom,  whereby  ifc  appears  to  the  Privy  Coun- 
cil contBgion,  or  infection  may  be  conveyed  to 
animals,  or  for  causing  the  tame  to  be  destroyed 
if  landed.     If  any  person  lands,  or  attempts  to 
land,  any  hay,  straw,  fodder,  or  other  artide  in 
contravention  of  any  such  order,  the  same  shall 
be  forfeited  in  like  manner  as  goods,  the  impor- 
tation whereof  is  prohibited  by  the  Acts  relat- 
ing to  the  onstoms,  are  liable  to  be   forfi3ited, 
and  the   person   so    offending    shall   be   liable 
to  such  penalties  as  are  imposed  on  persons  im- 
porting or  attempting  to  import  gooos,  the  im- 
portation whereof  is  prohibited  by  the  Acta  re- 
lating to  the  Costoms,  withont  prejudice  to  any 
proceeding  a^^ainst    him   under    this  Act,"    &o. 
Under  this  power  the  Privy  Council  made  an 
order  prohibiting  the  landing  of  hay  at  any  port 
or  place  in  Great  Britain,  and  this  order  was  made 
before  the  charter-party  was  entered  into,  so  that 
the  contract  contained  in  the  charter  was  wholly 
illegal.    [BLA.CKBUBK,  J. — But  there  was  no  inten- 
tion to  break  the  law  of  England,  neither  was 
there  any  contract  which  could  be  enforced  to  land 
the  hay  m  Deptford  Creek.     Cockbubn,  C.J. — ^If 
one  of  two  innocent  parties  is  to  suffer,  it  would 
be  rather  hard  that  the  shipowner  should  have  to 
do  80,  who  has  performed  his  part  of  the  contract.] 
If  the  charter-party  is  taken  alonic  with  the  direc- 
tion to  the  master  of  the  ship  to  take  it  to  the 
wharf,  and  the  master's  assent,  one  must  perceive 
the  existence  of  a  clear  intention  to  land  a  cargo 
which  was  prohibited  by  the  order  in  council.  The 
contract  was  to  put  the  hay  over  the  ship's  side  in 
the  river,  i.e.,  to  put  it  into  lighters.    Now  any 
such  attempt  to  land  the  hay  would  have  been  a 
cause  of  foneiture.    [Blackbxtsn,  J. — ^The  agree- 
ment to  deliver  the  hay  into  lighters  does  not 
show  that  the  plaintiff  Imew  what  would  be  done 
with  it  afterwa^s.    I  see  nothing  illegal  in  trans- 
shipping the  hay,  so  long  as  it  was  not  landed.] 
In  JSrereion  v.  Ohapma/n  (7  Bine.  559)  it  was  held 
that  the  lav  days  allowed  by  a  charter-party  for  a 
ship's  discharge  are  to  be  reckoned  from  the  time 
of  her  arrival  at  the  usual  place  of  discharge,  and 
not  at  the  port  merely,  though  she  should  for  the 
purposes  of  navigation,  discharge  some  of  her 
cargo  at  the  entrance  of  the  port,  before  arriving 
at  the  usual  place  of  discharge.     In  MuUerv, 
Chmon   (3   Taunt   393)  it   was   held  that   an 
order  of  council   permitting   the   consignee   of 
goods  coming  from  an  enemy's  country  without  a 
licence,  to  land  them  here,  on  condition  of  imme- 
diately re-exporting  them,  does  not  so  leccalise  the 
voyage  as  to  enable  the  master  of  the  ship  to 
recover  his  freight.  [Cockbubn,  C.J.— The  con- 
tract in  that  case  was  to  land  the  goods,  which  was 
clearlv  illegal.    BLA.CKBT7Bir,  J.— Such  an  illegality 
would  no  doubt  make  the  contract  void.]     In 
ForHerY.  Taylor  (5  B.  &  ^d.  887),  in  an  action  by 
a  fanner  to  recover  the  price  of  fifteen  firkins  of 
butter  sold  by  him  to  defendant,  it  appeared  that 
the  firkins  were  not  branded  with  the  Christian 
and  surname  of  the  cooper  who  made  the  vessel, 
or  of  the  dairyman  who  sold  the  butter,  as  required 
by  36  Geo.  3,  o.  88,  and  the  court  held  that  the 
provisions  which  required  the  vessel  to  be  branded 
with  the  name  of  the  cooper,  seller,  &o.,  being  in- 
tended for  the  protection  of  the  public  against 
fraud,  indirectly  prohibited  any  sale  of  butter  in 
vessels  not  properly  marked;  that  the  subject 
matter  of  this  contract  was  in  such  a  state,  from 
the  vessels  not  being  properly  marked,  that  the 


sale  of  it  was  forbidden  by  Act  of  Parliament,  and 
consequently  that  the  contract  of  sale  was  void, 
and  the  plaintiff  could  not  recover.  [Blackbubv, 
J. — That  does  not  support  your  contention  as  to 
the  parties  in  the  present  case,  who  innocently 
entered  into  a  contract  which  it  afterwards  turned 
oat  could  not  be  performed.]  To  perform  the 
contract  in  the  present  case,  as  that  contract  was 
intended  to  be  performed  by  the  parties,  was 
illegal.  Why  put  a  construction  upon  the  contract 
which  the  parties  nevei  intended  P  In  Steven*  v. 
Oou/rley  (7  C.  B.,  N.  S.  99),  a  contract  for  the  erec- 
tion of  a  building  in  contravention  of  the  provi- 
sions of  the  Metropolitan  Building  Act  (18  &  19 
Vict.  C.122)  was  held  void.  Cunard  v.  Hyde  (29 
L.  J.  6,  Q.  B.)  is  an  authority  to  the  same  effect. 
In  that  case,  it  being  provided  by  16  &  17  Yiot. 
c.  107,  ss.  170, 171,  and  172,  that  before  any  clear- 
ing officer  permits  any  ship,  wholly  or  In  part 
laden  with  timber  or  wood  goods,  to  dear  out 
from  any  Biitish  port  in  North  America  or  Hon- 
duras for  any  port  in  the  United  Kingdom,  at  any 
time  after  the  let  Sept.  or  before  the  let  May  in 
any  year,  he  shall  ascertbin  that  the  whole  of  the 
cargo  is  below  deck,  and  shall  give  tiie  master  a 
certificate  to  that  effect,  and  no  master  of  such  ship 
shall  sail  without  such  certificate;  and  the  master  is 
forbidden  to  place  upon  the  deck  any  part  of  the 
cargo  after  he  has  received  such  certificate,  and  if 
he  does  so,  or  sails  without  such  certificate,  he  is 
to  pay  a  penalty;  the  plaintiffs,  who  were  interested 
in  the  cargo  of  a  ship,  coming  within  the  above 
provisions,  about  to  set  sail  to  the  United  King- 
dom, gave  orders  for  the  insuranoe  of  the  cargo 
after  the  1st  Sept.,  knowing  at  the  time  that  part 
oi  the  cargo  was  on  deck,  and  intending  that  the 
vessel  should  sail  after  the  1st  Sept.  and  before 
the  1st  May  with  such  cargo  on  deck,  and  the  in- 
surance was  effected  by  the  plaintiffs  for  the  pur- 
pose of  covering  the  said  carsco,  and  the  freight 
thereof,  including  the  portion  above  deck.  The 
ship  having  been  lost,  and  an  action  having  been 
brought  upon  the  policy,  it  was  held  that  the 
whole  voyage  was  illegal,  and  that  the  plaintiffs 
could  not  recover.  In  EUiotl  v.  Bichardeon  (5 
L.  Bei>.  P.  C.  744)  an  agreement  by  a  share- 
holder in  a  company  which  was  being  oompalsorily 
wound  up,  that  in  oonsideratioii  of  a  peouniary 
equivalent^  he  would  endeavour  to  postpone  tfaie 
making  of  a  call,  or  would  support  the  claim  of  a 
creditor  was  held  to  be  illegal  as  contrary  to  the 
policy  of  the  Winding-up  Acts.  SUxmea  v.  YFom- 
wrigM  (6  Bing.  N.  0. 174)  is  an  authority  to  the 
same  effect.  The  master  of  the  ship  would  have 
been  bound  to  go  to  the  dock  named  on  his  ar- 
rival in  London :  (The  Felia^  3  Mar.  Law  Oa&  O.  S. 
100;  1m  Bep.  2  Adm.  273.) 

Cwr,  ado,  vtiU, 
Jan.  24,1873.— The  judgmentof  the  oourt  (OocK- 
BUBH,C.J.,  Blackbujut  and  Msllob,  JJ.),wa8  now 
delivered  as  follows  by  Blackbubn,  J. :  This  is  an 
action  brought  by  the  owner  of  a  ship  against  the 
charterers  for  detaining  the  ship,  m  whidi  the 
plaintiff  has  obtained  a  verdict  subjeot  to  leave  to 
move  to  enter  the  verdict  for  the  defendant,  if  the 
facts  proved  establish  a  plea  of  illegality.  On  tiie 
trial  before  the  Lord  Chief  Justice,thematerial  facts 
appeared  to  be  that  the  charter-par^  was  made  in 
Fiance,  between  the  agents  of  the  defendant  and 
the  master  of  the  ship.  By  this  charter-par^  it 
was  stipulated  that  the  ship  should  prooeed  to 
Tronville»  a  port  in  France,  and  there  load  a  oargo 
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of  proRsed  hay,  and  proceed  therewith  direct  to 
London,  and  a  term  in  the  charter-party  was  to 
the  effect  that  all  car^  shonld  be  broaght  and 
taken  from  the  ship  alongside.  The  defendant's 
agent  verbally  told  the  master  that  the  consignees 
wonld  reqoire  the  hay  to  be  delivered  to  them  at 
a  particular  wharf  in  Deptford  Greek,  and  that  he 
should  proceed  there  on  his  arrival  in  London,  and 
this  the  master  promised  to  da  On  arrivine  in 
iAke  Thames,  the  master  proposed  to  proceed  to 
the  wharf,  but  then  for  the  first  time  learned  that 
by  an  order  in  Oouncil,  made  under  the  authority 
d[  the  Oattle  Diseases  Acts,  France  was  declared 
to  be  an  infected  country,  and  it  was  made  illegal 
to  land  in  Great  Britam  any  hay  brought  from 
that  country.  He  could  not,  therefore,  proceed  to 
the  wharf  and  there  deliver  the  cargo,  for  that 
wonld  have  been  landing  the  hay,  and  illegal. 
After  some  delay,  the  defendants  received  the 
cargo  from  alongside  the  ship  in  the  river, 
into  another  vessel,  and  exported  it.  There 
was  no  legal  objection  to  this  being  done, 
but  during  Uie  interval,  eighteen  days  beyond  the 
lay  days  elapsed,  and  it  was  for  this  detention  that 
the  plaintiff  recovered.  It  appeared  that  the  order 
in  council  had  been  made  and  published  before 
the  charter-party  was  entered  into,  but  that,  in 
&ct,  neither  the  master  of  the  ship  nor  the  defen- 
dant's agents  were  aware  that  it  had  been  made. 
A  rule  was  obtained  which  was  argued  in  Michael- 
mas Term  before  the  Lord  Ohief  Justice,  mv 
brother  Mellor,  and  myself,  when  the  court  took 
time  to  consider.  We  are  of  opinion  that  the  rule 
should  be  discharged.  The  charter-party  provides 
that  the  cargo  was  to  be  taken  from  alongside; 
and  that  being  so,  the  consignee  might  select 
an^  legal  and  reasonable  place  within  the  port,  at 
which  to  take  it  from  alongside.  He  by  his  agent 
in  France  named  this  wh^,  which  he  supposed, 
erroneously,  to  be  a  legal  place,  and  the  master 
nnder  the  same  mistake,  assented  to  this,  as  indeed 
he  would  have  no  right  to  refuse  if  it  had  really 
been  a  legal  place.  But  when  it  turned  out  that 
the  defendants  had  named  a  place  for  the  perform- 
ance of  the  contract,  where  the  performance  was 
impossibls  because  illegal,  that  did  not  put  an  end 
to  the  contract,  if  the  performance  of  any  other 
way  was  legal  and  practicable.  In  the  present 
case  the  periormanoe,  by  receiving  the  cargo  along- 
Bide  in  the  river  without  landing  it  at  all,  was 
both  legal  and  practicable.  See  The  TeiUonia  {ante, 
p.  214 ;  L.  Bep.  4  P.  G.  172),  a  case  which  would 
have  been  precisely  in  point  ii  the  order  in  council 
rendering  the  landmg  illegal,  had  come  into  oper- 
ation after  the  contract  was  made  instead  of 
before.  It  was  on  the  fact  that  the  order  in  council 
existed  at  the  time  the  contract  was  made  that 
the  argument  for  the  defendant  was  mainly 
Riounded.  It  was  said  that  the  intention  of 
both  parties  was  that  the  hay  was  to  be 
landed;  that,  therefore^  they  intended  to  vio- 
late the  law,  and  that  it  may  be  shown  by  ex- 
tnmeous  evidence  that  a  contract  on  the  &ice 
off  it  perfectly  legal  is  void,  because  made  with 
intent  to  violate  the  law ;  and  that  ignorance  of 
the  law  makes  no  difference.  But  we  think,  in  the 
first  place,  that  it  is  a  mistake  to  say  that  the 
^aintiff  intended  that  the  hay  should  be  landed. 
He,  no  doubt,  contemplated  and  expected  that 
the  hay  would  be  landed,  for,  except  under  very 
onuBual  circumstances,  hay  is  not  brought  into 
the  Thames  for  any  other  object;  but  all  that  1 
Vol.  L,  N.  S. 


the  shipowner  bargained  for,  and  all  that  he  can 
properly  be  said  to  have  intended,  was  that  on 
the  arrival  of  the  ship  in  London,  his  freight 
should  be  paid,  and  the  hay  taken  out  of  his  ship. 
If,  unexpectedly,  there  bad  arisen  a  great  de- 
mand for  hay  abroad,  like  that  which  existed 
when  our  army  was  in  the  Orimea,  the  con- 
signee might  have  transshipped  the  hay,  and  ex- 
ported it  without  the  shipowner  having  the 
slightest  ground  for  com  plaining  that  his  intention 
was  frustrated.  We  agree  that  a  contract,  lawful 
in  itself,  is  illegal,  if  it  be  entered  into  with  the 
object  that  the  law  should  be  violated ;  if,  as  it  is 
expressed  in  Pearee  v.  Brooh$  (L.  Bep.  1  Ex.  218), 
it  IB  done  for  the  very  object  of  satisfying  an 
illegal  purpose ;  or  as  it  is  expressed  in  MeKinndl 
V.  Bohineon  (3  M.  &  W.  442),  "  for  the  express 
purpose  of  the  violation  of  the  law."  But  in 
the  present  case  the  shipowner  never  did  con- 
template or  believe  that  the  defendant  would 
violate  the  law.  He  contemplated  that  the  defen- 
dant would  land  the  goods,  which  he  thought 
was  lawful;  but  if  he  hiwl  thought  at  all  of  the 
possibility  of  the  landing  being  prohibited,  he 
would  probably  have  expected  that  the  defendant 
would  in  that  case  not  violate  the  law.  And 
he  would  have  been  right  in  fact  in  that 
expectation,  for  the  defen<mnt  did  not  attempt  to 
land  the  goods.  We  quite  agree  that  where  a 
contract  is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law,  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But 
we  think  that  in  order  to  avoid  a  contract  which 
can  be  legally  performed  on  the  ground  that  there 
was  an  intention  to  perform  it  in  an  illegal  man- 
ner it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law.  And  if  this 
be  so,  the  knowledge  of  what  the  law  is  becomes 
of  great  importance.  No  one  could  for  a  mo- 
ment contend  that  if  everything  happening  in 
France  had  happened  within  the  jurisdiction  of 
our  country  the  plaintiff  and  defendant's  agent 
could  have  been  successfully  indicted  for  a  con  - 
spiracy  to  violate  the  law  by  landing  these  goods ; 
for  there  would  have  been  a  want  of  mens  tea. 
And  it  seems  to  us  that  them  ens  rea  is  as  necessary 
to  avoid  a  contract,  which  can  be  legally  per- 
formed, because  when  it  was  made  it  was  with  the 
object  of  satisfying  an  illegal  purpose,  as  it  is  to 
render  the  parties  criminally  responsible. 

Bfde  discharged. 

Attorney    for    plaintiff,   Ingledew,  Ince,   and 
Greening. 

Attorney  for  defendant,  Aahwrst,  Monri$  and  do. 


COVBT  or   ADMI&ALTT. 

Beportod  hj  J.  P.  Aspihall,  Bgq.,  Baniitcr-at-Law. 

J(m.2S  and  Feb.  11, 1S7S. 

The  Annette, 

8aJ»age^ Appeal  from  ihe  Ovnque  Porta  Oommie- 

eionere'-Tender'-Pleadifig'-Praetiee. 
On  appeal  by  ihe  oumere  of  a  salved  ehip  from  a 
aatvage  award  made  by  the  Oinque  Porte  Oommie^ 
8ioner8,the  appeUante  may,  without  filing  plead- 
inge,  place  upon  the  file  of  the  court  a  tender, 
although  no  tender  woe  made  b^ore  the  commie' 
eionere,  and  the  respondents  are  bound  to  accept  or 
reject  a  tender  so  made. 
An  appeal  from  an  award  of  Oinque  Ports  Oommis- 
sioners  being  in   ihe  nature  of  a   rehearsing,  t 
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pleadinga  may  he  filed  and  new  evidence  given  hy 
the  appellants,  although  ai  the  imminent  risk  of 
cogte ;  and,  conaequently,  the  question  of  the  value 
of  the  saHyed  property,  although  agreed  before  the 
eommissymers,  mayoe  reopened  on  appeal. 
This  was  an  appeal  from  an  award  of  Uie  Oinqne 
Ports  Salvage  Oommissioners,  made  hy  them  in  a 
claim  of  salya^  on  behalf  of  the  master  and  crew 
of  the  logger  victoria,  of  Walmer,  for  serrioes  ren- 
dered to  the  French  brig  Annette,    The  valne  of 
the  ship  and  cargo  agreed  upon  before  the  com- 
missioners was  8500L ;  no  tender  was  then  made, 
and  the  commissioners  made  an  award  of  800L 
From  this  award  the  owners  of  the  Annette  and 
her  careo  institated  a  cause  of  appeal  in  the  High 
Court  <3  Admiralty,  and  on  Jan.  18,  1873,  their 
proctor  filed  in  the  registry  of  that  court,  and 
served  on  the  respondents'  solicitors,  the  following 
notice  of  tender : — 

Take  notice,  that  I  haye  this  day  paid  Into  the  Bank 
of  England,  to  the  credit  of  the  Beffistrar  of  the  High 
Court  of  Admiraltp^  of  England  in  this  canse,  the  anm  of 
1001.,  which  Bum  I  hereby  tender  to  yonr  parties  for  their 
■errioes  proceeded  for  in  thit  cause,  together  with  ooets 
doe  by  law,  thereby  meaning  taxed  costs  in  this  cause. 
Dated  this  13th  day  of  Jaimaty,  1873. 

H.  G.  Stokss. 

It  had  been  agreed  between  the  parties  that  the 
appealshonldbe  heard  without  pleadings  or  farther 
evidence,  and  upon  the  record  of  the  proceedings 
before  the  commissioners.  On  the  21st  Jan.,  the 
respondents  having  taken  no  notice  of  the  tender, 
theappellants'proctor  moved  the  judge  in  Chambers 
to  direct  the  respondents  either  to  accept  or  reject 
the  tender,  but  on  the  respondents'  solicitors  ob- 
jecting that  there  was  no  power  to  make  a  tender 
under  the  circumstances  the  judge  refused  to 
make  any  order  requiring  the  respondents  either 
to  accept  or  reject  the  tender,  and  intimated  that 
any  further  question  as  to  the  tender  shoald  be 
argued  in  court.  Thereupon  the  reef)ondents' 
solicitors  filed  the  following  notice  of  motion : — 

We,  Lowless,  Nelson  and  Jones,  scdidtora  for  the  re- 
spondents in  this  canse,  will  moye  the  jadge  in  court,  by 
counsel,  on  Toesday,  28th  Jan.  1873,  to  direct  that  the 
tender  of  the  appellants  may  be  taken  off  the  file  of  pro- 
ceedings in  this  cause,  on  the  ground  that  the  appellants 
have  no  right  to  make  such  a  tender,  haying  tiie  judg- 
ment of  a  competent  court  in  their  favour  for  an  amount 
with  which  they  are  satisfied. 

This  motion  now  came  on  before  the  court. 

E.  0.  Olarhson,  for  the  respondents,  in  support 
of  the  motion.  The  appellants  have  no  right  on 
appeal  to  make  a  tender  which  was  not  made  at 
tne  hearing  before  the  commissioners.  Payment 
into  coart  and  tender  is  in  the  nature  of  a  plea, 
and  can  only  be  made  in  the  court  below.  The 
coart  has  ref  ased  to  compel  the  plaintiffs  to  accept 
or  reject  the  tender,  ana  it  is  a  question  whether 
the  tender  should  be  allowed  to  remain  upon  the 
file,  to  act  as  a  matter  of  prejudice  in  the  mind  of 
the  court  in  considering  whether  the  amount 
awarded  is  a  proper  salvage  remuneration. 

W,  O,  F.  PhilUmore,  for  the  appellants,  contra, 
—There  is  no  dispute  as  to  a  salvage  service  hav- 
mg  been  rendered.  The  tender  is  made  for  the 
purpose  of  avoiding  condemnation  in  costs.  When 
a  salvage  award  is  reversed,  the  court  will  not 
ordinarily  give  costs. 

The  David  Luchie,  9  Monthly  Law  Mag.  212 ; 

Ths  Thomas  and  WilUam,  10  Id.  215. 
A  tender  has  been  made  in  a  similar  case  on  ap- 
peal to  this  Court :  (Pritchard's  Admiralty  Digest, 


p.  107,  note  16.)  The  argument  as  to  appeals  does 
not  apply.  This  appeal  is  not  from  the  magistrates 
but  from  the  commissioners  of  the  Cinque  Ports, 
and  is  rather  in  the  nature  of  a  new  trial,  with 
certain  facts  already  found,  than  an  appeal  (see 
1  &  2  Qeo,  4i,  c.  76,  s.  4).  (a)  As  to  the  argument 
that  the  appellants  cannot  tender  because  a  tender 
is  in  the  nature  of  a  plea,  it  has  been  decided  that 
in  these  appeals  pleadings  may  be  filed  and  fresh 
evidence  may  be  adduce,  although  at  the  peril 
of  costs.  (The  Thomas  Wood,  1  W.  Bob.  18.)  In 
appeals  from  magistrates,  the  court  ref  usee  to  admit 
firesh  evidence,  except  for  strong  reasons,  but  can 
do  so  in  its  discretion  (The  Generous,  17  L.  T.  Bep. 
N.  S.  552 ;  L.  Bep.  2  Adm.  &  Eoc.  57 ;  8  Mar.  Law 
Cas.  0.  S.  40),  and  there  is  also  a  discretionary 
power  to  admit  fresh  evidence  on  objection  to  the 
registrar's  reports :  {The  Flying  Fish,  12  L.  T.  Bep. 
N.  S.  619;  Lush.  436;  2  Mar.  Law  Cas.  O.  S. 
221.)  These  cases  show  the  distinction  between 
thedifferentclasses  of  appeals.  Inthe  Oaledonia^  (6) 

(a)  Sect.  4.  And  be  it  farther  enaotod,  that  in  oaae  iiie 
party  or  parties  so  claiming  to  be  entitled  to  salTage  or 
oompoisation  for  seryioes  rendered  as  aforesaid,  or  the 
party  or  parties  who  are  to  pay  the  same  or  their  agents, 
shall  be  ditsatisfied  with  such  award  and  deoiaion  of  the 
oommiBRioners,  it  shall  and  may  be  lawfnl  for  either  of 
them  respectively,  within  eight  days  after  snch  award  is 
made,  but  not  afterwards,  to  declare  to  the  oommissiaiiers 
his  or  their  desire  of  obtaining  the  jodgment  of  some 
eompetent  Ck>ort  of  Admiralty  respeotnig  the  said  salvage 
or  oompensation,  Ao, 

(b)  Tbm  Calxdonia. 
This  was  an  appeal  from  the  Cinque  Ports  Commis- 
sioners (not  reported).  Salvage  servioes  were  rendered 
on  the  16th  Jan.  1869,  by  the  lugger  Seaman's  (Tlory, 
of  Kingsdown,  in  the  oonnty  of  Kent,  to  the  British 
barque  Caledonia,  whilst  in  distress  near  the  Qoodwin 
Sands.  At  the  hearing  before  the  oommiskmers,  it  was 
agreed  on  the  statement  made  by  the  ownen  of  the 
Caledonia,  that  the  value  of  that  vessel,  her  oargo  and 
freight,  vrere  to  be  taken  at  68701.  The  oommisaioiiers 
heard  the  case  on  the  written  statements  of  the  claim- 
ants and  of  the  master  of  the  Caledonia.  Vponk  the 
deposition  of  the  master  of  the  Oolsdonta^made  before 
the  reoeiver  of  wreok,  and  upon  oral  evidence  stven 
before  them,  the  commissioners  awarded  to  the  claim- 
ants the  sum  of  1801.  From  this  award  the  salvcws 
appealed  to  the  High  Court  of  Admiralty,  filed  in  that 
coart  the  certificate  of  prooeedioga  before  the  oommis- 
sioners,  and  on  the  18th  Feb.  1868,  filed  a  petition,  setting 
ont  the  tsotM,  and  pleading  inter  alia : 

*'  17.  The  aggregate  value  of  the  Caledonia,  her  oargo 
and  freight,  at  the  time  of  the  aforesaid  services,  were 
represented  by  the  owners  thereof  or  their  agents  to  be 
the  sum  of  68701.  and  upon  such  representation  the  valves 
thereof  were  aoreed  before  the  said  commissioners  at  the 
snm  of  68701.,  bat  th^  largely  exceeded  that  sam." 

The  practice  of  the  coart  ap  to  this  time  had  been  for 
the  appellants,  by  leave  of  the  jadge,  to  file  prooeedings 
sabjeot  to  a  condemnation  in  costs,  snoald  the  coart  be 
of  opinion  at  the  hearing  that  saoh  a  ooorse  had  been 
taken  annecessarily.  Aboat  the  time  this  appeal  waa 
institated,  however,  the  present  learned  jadge  had  inti- 
mated that  he  shoald  not  allow  pleadings  to  be  filed  or 
farther  evidence  addaoed  on  appeals,  onless  he  was 
satisfied  that  sach  a  coarse  was  absolatelv  neceasazy  for 
doing  jastice  to  the  pirties.  The  respondents'  prootora 
having,  on  this  groand,  siven  notice  to  the  f^peUaata' 
solicitors  that  they  shoald  oppose  the  admission  cf  the 


petition,  tiie  appeUants'  soliditors  filed  a  notice  cf  i 
that  they  shoald  **by  coansel,  on  the  28d  Feb.  1869, 
move  the  jadge  in  coart  to  direct  that  the  plaintiffs  may 
be  at  liberty  to  file  a  petition  and  to  ^o  into  evidenoe  in 
this  eaase."  In  support  of  this  notice  of  motion,  the 
appellants*  solicitors  filed  an  affidavit,  stating  that "  the 
facts  attending  the  salvage  services  of  the  appeUaate, 
and  which  form  the  sabiect  of  this  caase,  are  not  stated 
in  sach  a  fall  and  safficoent  manner  in  the  said  oopy  pro- 
ceedings (before  the  commissioners)  as  to  enable  tids 
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it  was  held,  that  in  an  appeal  ftrom  the  Cinc^ae 
Port  GommisaionerB,  it  was  oompetent  to  parties 
to  file  pleadings  and  give  evidence,  although  evi- 
denoe  had  heen  taken  helow.  If  pleadings  oan  be 
filed  a  tender  may  be  made.  [Sir  11.  Phillimore. 
— Do  yon  not  iotrodnoe  a  new  element  into  the 
oase  BO  that  yon  may  escape  costs  P]  The  prooe* 
dnre  below  renders  it  impossible  to  make  a  formal 
tender.  The  parties  are  summarily  brought  before 
the  commissioners,  and  the  proceedings  are  of  the 
shortest  nature.  Moreover,  a  tender  below  would 
not  affect  the  question  of  costs,  as  the  commis* 
sioners  would,  even  if  they  did  not  exceed  the 
tendorin  their  award,  give  the  amount  of  the  tender 
with  ooflts.  There  is  a  distinction  between  these 
appeals  and  those  from  County  Courts,  as  in  the 
latter  cases  a  tender  can  be  made  formally  below. 

E.  G.  Ola^haon',  in  reply.— If  the  tender  is  one 
which  the  parties  need  neither  accept  nor  refuse, 
^en  it  is  nugatory.  A  tender  below  need  not  be 
made  in  court,  but  to  the  parties,  and  such  a  tender 
should  have  been  made.  The  respondents  have  a 
right  to  maintain  the  award,  and  it  is  unjust  to 
foroe  upon  them  a  new  issue  in  the  appellate 
ooort. 

James  P.  AepinaU,  as  am%eu8  curioB,  referred  the 
court  to  The  Lord  Qoderieh  (10  MawtMy  Law 
Magnaine,  217). 

Cur,  adv,  ifult, 

Feb.  11.— Sir  B.  Phujucorb.— A  not  unimpor- 
.tant  question  of  practice  has  been  raised  in  this 

hoDonrable  court  properly  to  determine  the  amount  to  be 
awmrded  to  the  said  q[>pellantii  in  respect  of  their  said 
salvage  services.*' 

The  respondents'  soUdtora  ihereapon  filed  a  counter 
notice  of  motion,  that  th^  should  "by  connsel,  on  the 
23rd  Feb.  1869.  move  the  jadge  in  court  (in  the  event 
of  admitting  tne  petition},  to  direct  the  17th  artide 
thereof  to  be  itmck  out." 

The  two  motions  came  on  for  hearing  at  the  same  time, 
on  the  23rd  Feb.  1869. 

B,  0.  Olarkson,  for  the  appellants,  cited  The  Thamae 
Wood  (1 W.  Bob.  18),  and  contended  that  on  the  authority 
of  that  case  pleadings  miffht  be  filed  and  evidence  ffiven. 

B,  A.  Pritchard,  for  the  respondents,  objected  to  the 
petition,  and  also  to  the  questicmof  values  being  reopened, 
as  they  had  already  been  agreed  upon. 

Sir  B.  Phillimobb  held,  that  he  was  bound,  on  the 
authority  of  The  Thomae  Wood  {vhi  sup,),  to  admit  the 
petitioii,  but  that  the  appeUants  adopted  the  course  of 
causing  pleadings  to  be  filed  at  the  imininent  risk  of  costs ; 
and,  as  to  the  17th  article  of  the  petition,  that,  as  he  was 
bound  to  admit  the  petition,  ana  so  to  allow  a  rehearing 
of  the  whole  case,  he  was  also  bound  to  allow  the  plain- 
tiffs, if  they  required  it,  to  reopen  the  Question  of  values. 

June  8,  £B69.^The  appeal  came  on  for  hearing,  and  on 
the  appeUants  tendering  new  evidence  to  be  taken  orally 
ineoort. 

Butt,  Q.C.  (Pritchard  with  him)  for  the  respondents, 
objected  to  uie  evidence  being  received  on  the  appeal, 
nnlesB  it  were  shown  that  it  was  noviter  perventwn. 

Dr.  Decme,  Q.C.  (OlarTcson  with  him)  for  the  appel- 
lants, submitted  that  the  question  had  already  been 
decided  on  the  motion  on  the  23rd  Feb.  1869 ;  that  appeals 
from  Cinque  Port  Commissioners  differed  from  other 
salvage  appeiJs,  and  that,  therefore,  the  law  laid  down  in 
The  Senerous  (17  L.  T.  Bep.  N.  S.  552 ;  L.  Rep.  2  Adm. 
ft  Eoc.  18 ;  3  Mar.  Law  Cas.  O.  S.  40),  did  not  apply,  but 
that  on  the  authority  of  The  Thomas  Wood  (uSi  sup.), 
snoh  evidence  must  m  admitted  in  these  appeals. 

Shr  B.  PhuJiIICOBB  held  that  he  had  already  decided 
the  matter,  considering  himself  bound  by  the  Thomas 
Wood,  and  the  evidence  must  be  admitted. 

Hie  case  was  heard  upon  the  evidence  taken  below,  and 
upon  new  evidence  given  orallv  and  b j  aflidavit,  and  the 
awwd  below  was  reversed,  and  2501.  awarded. 

SoUoitors  for  the  appellants,  LawUss,  Nelson,  and 
Jones. 

SoUoitors  for  the  respondents,  Prttc^rd  and  i6fon«. 


case,  both  in  chambers  and  in  court  before  me— 
namely,  whether  in  an  appeal  from  the  salva^^e 
commissioners  a  tender,  not  made  before  them,  can 
on  appeal  be  made  in  this  court.  The  oase  of  The 
Lord  Goe20ne%(lOMonthly  Law  Mag.217),  to  which 
Mr.  Aspinall,  jun.,  as  amiGoe  ouHos,  was  so  good  as 
to  refer  the  court,  seems  to  show  that  Dr.  Lush- 
ington  allowed  such  a  tender  to  be  made.  I  have 
looked  at  some  other  cases  on  the  same  subject, 
reported  a  long  time  ago  in  the  Monthly  Law 
Magazine  during  the  interval  in  which  the  regular 
reports  of  the  court  were  for  a  while  superseded. 
It  appesrs,  therefore,  that  there  is  a  preoedent  for 
such  a  tender,  and  on  principle  it  is  not  objection- 
able. The  object  of  makins  a  tender  is  to  affect 
the  decision  as  to  costs.    The  respondent  is  in 

Ciession  of  the  judgment  in  the  court  below,  and 
a  right,  if  he  pleases,  to  relv  entirely  upon  it. 
On  the  other  hand,  the  appellant  is  entitled  to 
contend  that  the  court  below  has  erred,  not  in 
awarding  salvage  at  all,  but  in  the  amount  of  the 
award  and  to  tender,  as  a  corrective  of  their  judg- 
ment, a  smaller  amount,  and  the  appelate  court,  if 
it  should  be  of  opinion  that  the  lesser  sum  is  suffi- 
cient, may  consider  that  the  rejected  proposal 
should  aneot  the  question  of  costs  in  the  case 
before  it.  I  therefore  allow  the  tender  to  remain 
upon  the  file,  and  in  future,  overruling  my  decision 
in. ^Chambers,  I  shall  require  the  tenaer  to  be 
accepted  or  rejected,  but  in  the  present  case  I  shall 
give  no  costs. 
Proctor  for  the  appellants,  H.  Q,  Stokes, 
Solicitors  for  the  respondents,  Ijowleeet  Nelson, 
and  Jones, 


Wednesday,  Feb,  19, 1873. 

Ths  Mubillo. 

OoVUsion — Interrogatories  heforepetUion^Disputed 

ownership — Fraoiice, 

The  Court  of  Admiralty  has  power  to  order  vnterro' 

gatories  to  he  adminisierea  to  a  defendo/nt  hrfore 

the  plaintiff  has  filed  his  petition. 

When  a  cause  of  collision  was  instituted  in  personam 

against  a  SefendoA^  as  owner  of  a  ship,  and  the 

defendant  entereaan  appearance,  aUegmg  himself 

to  he  "  improperly  sueaas  one  of  the  owners  "  of 

the  ship,  the  Court  of  Admiralty  allowed  interro' 

gatories  to  be  administered  by  the  plaintiff  to  the 

defendant  for  the  purpose  of  ascertaining  the 

ownership  before  the  plaintiff's  petition  was  fled. 

This  was  a  cause  of  collision  instituted  on  behalf  of 

the  owners  of  the  ship  Northileet,  and  of  certain 

of  the  owners  of  cargo  lately  laden  on  board  that 

vessel,  in  personam,  against  "  Robert  McAndrew 

and  others,"  the  owners  of  the  Spanish  steamship 

MuriUo,    An  appearance  had  been  entered  in  this 

cause  on  behalf  of  Bobert  McAndrew,  **  improperly 

sued  as  one  of  the  owners  of  the  Murillo,"     No 

petition  was  filed,  and  the  plaintiffs  moved  the 

court  to  direct  the  defendant  Bobert  McAndrew 

to  answer  the  following  interrogatories . — 

1.  When  did  you  first  become  connected  with  the  steam- 
ship Mwrillo,  and  what  was  the  nature  of  your  first  con- 
nection with  that  vessel  P 

2.  Did  not  you  or  your  firm,  on  and  preyious  to  the — 
Jan.  1873,  act  as  managers  or  brokers  in  London  for  the 
steamship  Mtmllo,  and  what  was  the  nature  of  your 
connection  with  iaae  said  steamship  at  the  aforesaid 
date? 

8,  Was  not  the  steamship  Jlfumlo  built  by  or  pur. 
chased  from  Messrs.  Bandolph,  Elder,  and  Co.,  under 
orders  or  directions  from  you  or  your  firm ;  and,  if  aot_T^ 
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by  whose  orders  and  under  whose  direotions  was  she 
built  by  and  parohased  from  Messrs.  Bandolph  and  Co.  P 
Was  any  contract  entered  into  between  yon  or  your  firm, 
or  any  person  on  yonr  behalf,  or  on  behalf  af  ^onr  firm, 
with  the  bnilders  of  the  said  stiip  or  with  any  other  person 
with  reference  to  the  building  or  purchase  of  the  said 
ship  P  Give  the  state  of  every  such  contract  or  contracts. 
State  fully  your  connection  with  the  building  or  pur- 
chase of  the  said  vessel  P 

4.  Did  you  order  or  purchase  the  Mt^rxUo  on  your  own 
account,  or  on  account  of  yourself,  or  any  other  person, 
or  entirely  on  account  of  persons  other  than  yourself  P 
State  fully  on  whose  account  the  Murillo  was  ordered  to 
be  bnUt  or  purchased ;  and  in  case  you  allege  that  she 
was  ordered,  or  built,  or  purchased,  on  account  of  per- 
sons other  than  yourself,  state  fully  what  instructions 
with  reference  to  the  building  or  purchasing  of  the  vessel 
you  received  from  such  persons,  or  any  persons  on  their 
behalf,  and  the  date  of  such  inslaructions,  and  whether 
the  same  or  any  of  them,  and  if  so  which,  by  date,  were 
inwritingP 

5.  By  whom,  and  through  whom,  and  in  what  manner, 
was  the  Murillo  paid  for  P  State  the  date  and  amount  of 
every  pavment  mJEtde  by  you,  or  through  your  agency,  to 
the  builders  of  the  Mtmllo,  or  any  other  person  on  ac- 
count of  the  price  of  the  Murillo, 

6.  State  who  provided  the  funds  for  the  building  or  the 
purchase  of  the  MvHllo ;  and  if  the  same  were  provided 
by  more  than  one  person,  state  the  amounts  provided  by 
each  person  P  Did  you  or  your  firm,  either  alone  or  in 
conjunction  with  any  other  person  or  persons,  pay  or 
adyance*any,  and  if  any  what  part  of  such  fonds  P 

7.  Have  you  or  your  firm  been  repaid  the  moneys  so 
advanced  by  you  or  your  firm  respectively,  or  any  and  if 
any  what  part  thereof,  and  if  so  now  and  when,  and  by 
whom  and  in  what  manner  was  every  such  payment 
madeP 

8.  Had  you,  on  or  at  any  time  before  the — Jan.  1873. 
any  beneficial  interest  in  the  said  vessel  P  Are  you  still 
beneficially  interested  in  tiie  said  vessel ;  and  if  not 
when  did  you  cease  to  be  beneficially  interested  in  her  P 

9.  Have  not  you  or  your  firm,  from  time  to  time  during 
the  four  years  immediately  prior  to  the  aforesaid  date, 
received  or  been  credited  with  a  proportion  of  the  net 
earnings  or  profits  made  by  the  Murillo  ^  or  with  sums  of 
money  in  respect  of  or  arising  out  of  the  said  net  earn- 
ings P  Set  forth  an  account  of  all  moneys  received  by 
you  or  your  firm  to  the  use  of  yourself,  either  solelv  or 
together  with  other  persons  during  the  said  period  on 
account  of  or  in  respect  of  the  earnings  of  t^e  MuriUoy 
■ad  state  under  what  agreement  or  arrangement  you 
became  entitled  to  such  moneys,  and  if  anv  such  agree- 
ment or  arrangement  is  eontainea  in  any  letter  or  letters, 
or  other  written  document  or  documents,  set  forth  the 
date  of  such  letters  or  docoments  respectively,  and  siate 
the  names  of  the  parties  to  such  agreement  or  arrange- 
ment. Have  you  not,  or  has  not  your  fiirm,  from  time  to 
time,  received  freight  for  goods  carried  in  the  Murillo, 
either  in  advance  or  on  the  delivery  of  such  goods  P  Set 
forth  a  full  account  of  the  freight  so  received,  with  dates 
and  items,  and  state  to  whom  such  freight  was  paid  or 
credited  by  vou  or  your  firm.  Set  forth  the  names  of  the 
persons  to  whom  you  or  your  firm  accounted  for  the  said 
freight,  and  the  sum  paid  or  credited  to  each  such  per- 
son. Was  any  part  of  such  freight  paid  or  credited  to 
you  or  retained  by  you  to  your  own  use  ? 

10.  Set  forth  to  the  best  of  your  knowledge,  informa- 
tion, and  belief,  the  names  and  addresses  of  the  persons 
who  were,  on  the— Jan.  1873,  the  registered  owners  of 
the  MvHllo,  and  also  the  names  and  addresses  of  every 
person  who  was  on  the  same  date  a  beneficial  owner  of 
the  said  vessel,  or  who  had  any  beneficial  intraest  therein, 
or  who  on  the  said  date  was  entitled  to  any  interest  in  or 
proportion  of  the  net  earnings  or  profits  from  time  to 
time  made  by  the  said  vessel. 

11.  Have  you  not  in  your  possession,  or  under  your 
control  or  under  the  control  of  your  firm,  certain  books 
of  account  containing  entries  relating  to  the  building, 
purchase,  cost,  and  enjoyment  of  the  Murillo ,  and  to  the 
subsequent  disbursements  made  on  account  of  the  vessel, 
and  to  the  profits  and  earnings  of  the  vessel,  and  to  the 
division  and  apportionment  of  such  profit  and  earnings  P 
Set  forth  a  list  of  such  books,  and  of  all  ship's  accounts 
and  other  documents  in  your  possession  relating  to  the 
Murillo  or  her  earnings,  and  of  all  letters  written  by  you 
or  your  firm  to  any  of  the  registered  or  benefioial  owners 


of  the  Jtfimllo,  or  to  any  of  their  agents,  with  reference 
to  the  purchase,  sale,  ownership,  or  earnings  of  the 
Jtfurillo,  or  to  your  interest  in  the  said  vessel 

In  support  of  their  motion  the  plaintiffs  filed  an 
affidavit  of  one  of  the  plaintiffs  and  of  their  soli- 
citor, which  stated  that  they  had  reason  to  believe 
that  the  collision  and  loss  of  the  Northfleet  bad 
been  caused  by  the  Murillo ;  that  the  MwrUlo  was 
registered  as  a  Spanish  vessel  in  the  names  of 
Spanish  owners,  and  none  of  the  registered  owners 
had  appeared  in  the  cause;  and  their  agents  had 
refased  to  enter  an  appearance  for  them ;  that  they 
had  reason  to  believe  that  the  defendant  Robert 
McAndrew  was  soaroely  a  beneficial  owner  of  the 
Murillo,  or  beneficially  interested  in  her  in  snch  a 
way  as  to  be  liable  as  an  owner  for  the  colliston, 
but  that  the  defendant  Bobert  McAndrew  denied 
that  he  was  an  owner,  having  appeared,  as  before 
stated,  thus  raising  a  preliminary  objection  apart 
from  the  anestion  of  collision ;  that  they  consi* 
dered  it  of  importance  tiiat  this  preliminary  ques- 
tion should  be  settled  at  once,  and  before  the 
expense  of  the  trial  incurred;  that  in  conse- 
quence of  the  Spanish  registration  of  the  MuriUot 
which  they  believed  to  be  nominal  only,  the  facts 
as  to  the  real  ownership  were  difficult  to  asoertsin, 
but  that  these  facts  were  well  known  to  Bobert 
McAfidrew,  who  was  concerned  in  the  buildin|( 
and  purchase  of  the  Murillo, 

In  answer  to  the  plaintiff's  affidavit,  the  defen- 
dant's solicitor  filed  an  affidavit,  stating  that  the  « 
plaintiff's  solictor  was  well  aware,  before  institut- 
mg  the  cause,  that  the  defendant  denied  tliat  he 
was  owner  of  the  Murillo,  as  shown  by  a  letter 
from  the  plaintiff's  solicitor  to  the  defendant ;  that 
from  his,  the  defendant's  solicitor's  experience, 
there  was  no  difficulty  in  obtaining  the  particulars 
of  the  ownership  of  any  Spanish  vessel,  and  that 
the  assertion  that  the  Spanish  registration  was 
nominal  only,  was  a  mere  assumption. 

W,  Q.  F,  Pkillimore,  for  the  plaintiffs,  in  support 
of  the  motion. — ^The  defendant,  by  entering  such 
an  appearance,  had  raised  the  question  of  owner- 
ship, and  these  interrogatories  are  for  the  purpose 
of  obtaining  information  on  that  point  only.  The 
defendants'  affidavits  give  no  reason  why  the 
plaintiffs  should  not  have  such  information.  The 
court  has  the  same  power  to  administer  interro^;a- 
tories  as  that  possessed  by  any  of  the  Superior 
Courts  of  common  law.  By  the  Admiralty  Court 
Act  1861  (24  Yict.  c.  10),  sect.  17 ;  and  by  the 
Common  Law  Procedure  Act  1854(17  &  18  Vict, 
c.  125),  sect.  51 :  "In  all  cases  in  any  of  the 
Superior  Courts,  by  order  of  the  court  or  a  jndse 
the  plaintiff  may  with  the  declaration,  and  the  de- 
fendant may  with  the  plea,  or  either  of  them  by  leave 
of  the  court  or  a  judge,  may  at  any  other  time 
deliver  to  the  opposite  party  or  his  attorney  inter- 
rogatories in  writing  upon  any  matter  as  to  which 
discovery  may  be  souf^ht,"  &o.  This  gives  power 
to  the  court  to  order  interroflcatories  at  any  time, 
and  therefore  before  petition.  In  The  Mary 
(L.  Bep.  2  Adm.  &  Ecc.  319 ;  18  L.  T.  Bep.  N.  S. 
891 ;  3  Mar.  Law  Cas.  0.  S.  136),  the  court  deoUred 
that  it  would  rather  follow  the  practice  of  the 
Court  of  Chancery  than  that  of  the  courts  of  com- 
mon law,  as  to  the  form  in  which  the  interro^- 
tories  were  to  be  framed,  and  these  interrogatories 
are  clearly  such  as  would  be  allowed  by  the  Court 
of  Chancery. 

B.  E,  Webster,  for  the  defendant,  contrcu — ^The 
objection  to  these  interrogatories  is,  that  thdr 
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main  object  is  to  obtain  information  bo  as  to  enable 
the  plaintiffs  to  institute  a  suit  against  other  par- 
ties, if  it  should  become  necessary.  This  the  courts 
always  discourage.  This  suit  is  practically  against 
McAndrew  alone,  the  names  of  the  others  not 
being  set  out.  According  to  The  Maru  {tibi  sup.), 
only  such  interrogatories  should  be  allowed  "  as 
tend  bond  fide  to  support  the  case  of  the  plaintiff, 
and  to  favour  a  complete  inquiry  into  the  truth  of 
the  issue  which  the  court  has  to  decide."  These 
are  not  for  the  purpose  of  the  suit  against  the 
present  defendant,  but  for  the  purpose  of  ground- 
ing a  suit  against  others.  It  is  contrary  to  prin- 
dplo  that  interrogatories  should  be  allowed  before 
petition,  because  before  petition  the  nature  of  the 
cause  is  not  known,  and  tne  defendants  are  entitled 
to  know  it  before  they  can  be  compelled  to  answer. 
The  first  and  second  interrogatories  ought  not  to 
be  allowed,  as  they  seek  information  to  which  the 
plaintiff  is  not  entitled.  The  others  are  objection- 
able, because  they  are  of  a  **  fishing  "  character, 
and  are  not  directed  only  to  the  one  question  in 
the  case,  viz.,  who  is  the  owner  of  the  ship  P 

Sir  B.  Fhillimobe.— If  I  could  see  that  the  de- 
fendant, who  must  be  presumed  to  have  know- 
ledge upon  the  subjects  about  which  he  is  to  be 
interrogated,  would  be  injured  by  the  administra- 
tion of  these  interrogatories,  I  should  order  them 
to  be  curtailed  or  refuse  to  allow  them.  I  cannot  see 
that  such  is  the  case.  I  cannot  see  that  the  inter- 
rogatories have  any  other  object  than  that  of 
ascertaining  the  truth  as  to  the  facts.  The  test  to 
be  applied  is,  whether  the  interrogatories  are  for 
the  purpose  of  ascertaining  certain  facts  which  the 
plaintiff  has  a  right  to  be  informed  about.  If  these 
interrogatories  were  put  in  general  or  technical 
language,  or  in  other  words,  if  the  only  question 
asked  was,  whether  the  defendant  was  the  owner 
of  the  MuriUo,  the  defendant  might  find  some  waj 
of  evading  the  question ;  whereas,  as  the  questions 
are  here  put,  they  cannot  be  evaded,  and  must 
elicit  information.  As  I  have  said,  if  I  could  see 
that  these  interrogatories  had  any  other  object 
than  that  of  obtaining  proper  information,  I  should 
order  them  to  be  amended,  but  I  cannot  think  that 
they  have  any  such  object.  I  am  also  of  opinion 
that  it  is  entirely  competent  to  the  court  to  order 
interrogatories  to  be  administered  before  a  petition 
is  filed,  so  long  as  the  court  shall  be  of  opinion 
that  such  interrogatories  are  necessary  to  elicit 
facts  in  the  cauFC,  and  are  within  the  scope  of  the 
object  for  which  interrogatories  are  allowed.  Look- 
ing at  the  mode  in  which  these  are  framed,  I  am 
of  opinion  that  on  the  whole  these  interrogatories 
are  within  the  scope  of  that  object.  Nor  are  they 
in  the  category  of  fishing  interrogatories.  I  cannot, 
therefore,  see  how  I  can  refuse  to  admit  them. 

Solicitors  for  the  plaintiffs,  Waltons,  Bubb,  and 
Wcdton. 

Solicitors  for  the  defendants,  Lowleasy  Nelson, 
and  Jonei, 


March  18, 19,  20,  21,  <md  May  7, 1873. 
Ths  Ohabkibh. 

Collision — Jurisdiction — Ship  belonging  to  Khedvoe 
of  Egypt — Position  of  Khedive—Bights  of  sove- 
reigns— Exemption  from  process— Proceeding  in 
rem — Trading — Waiver  of  rights. 

The  Khedive  of  Egypt  is  not  a  sovereign  princSt  and 
is,  therefore,  not  entitled  to  claim  the  exemption 


for  himself  and  his  property  from  the  ordvnary 
process  of  the  courts  of  this  country,  which  is,  by 
international  la/vo  founded  upon  the  comity  of 
nations,  awarded  to  foreign  sovereigns. 
A  sovereign  prince  is  exempted  from  the  jurisdiction 
of  the  tribunals  of  a  state  in  which  he  happens  to 
be,  absolutely  so  far  as  his  person  is  concerned, 
and,  with  respect  to  this  property,  at  least  so  far  as 
that  is  cowneded  with  the  adgnity  of  his  position, 
and  the  exercise  of  his  public  functions ;  no  pro- 
ceeding in  rem  can  oe  instituted  against  the 
property  of  a  sovereign  prince  if  the  res  can  in 
any  fair  sense  be  said  to  be  connected  with  the  jus 
coronas  of  the  sovereign,  but  other  property  of  a 
sovereign  mcuy  be  proceeded  against  in  rem. 
A  sovereign  pHnee  by  engaging  in  trade  may  waive 
the  privilege  which  he  otherwise  possesses  of  being 
exempt  from  the  jurisdiction  of  the  tribunals  of  a 
state  in  respMBot  of  the  property  so  engaged. 
A  ship  belonging  to  a  foreign  soverei^,  but  used  by 
him  as  a  merchant  vessel  for  trading  purposes,  is 
liable  to  be  proceeded  against  in  rem  in  the 
Admiralty  Court  for  damage  done  to  another  ship 
by  collision. 
Semble,  that  mail  packets,  aUhough  the  property  of 
a  government,  are  not  exempt  from  the  ordinary 
process  of  the  tribunaU  of  a  foreign  state,  unless 
expressly  exempted  by  treaty. 
This  was  a  cause  of  collision  instituted  in  rem 
against  the  steam  ship  Gharhieh  on  behalf  of  the 
iNotherlands  Steamship  Company,  the  owners  of 
the  steamship  Batavier,  and  on    behalf   of  the 
master,  crew  and  passengers  thereof,  proceeding 
for  their  money,  clothes  and  private  effects.    The 
cause  was  instituted   and  the  ship  arrested  on 
Oct.  21, 1872.   No  appearance  having  been  entered, 
the  plaintiffs  applied  to  the  court  on  Nov.  12  for 
leave  to  file  a  petition  in  general  terms ;  but  it 
having  been  suggested  to   the  court  that  the 
Charhieh  formed  part  of  the  navy  of  the  Ottoman 
Empire,  the  judge  ordered  the  motion  to  stand 
over,  and  direct^  the  registrar  to  write  to  the 
Turkish  Ambassador  the  letter  set  out  in  the 
judgment.    To  this  letter  no  reply  was  sent.    On 
Nov.  19  the  application  for  leave  to  file  a  petition 
was  renewed;  but,  in  the  meanwhile,  the  Gharhieh, 
being  the  property  of  His  Highness  Ismael  Paoha» 
the  Khedive  of  Egypt,  an  application  was  made 
to  the  Court  of  Queen's  Bench  to  restrain  the  High 
Court  of  Admiralty  from  proceeding  in  the  cause 
on  the  ground  that  no  cause  could  be  instituted 
in  a  municipal  court  against  the  property  of  a 
sovereign  prince,  as  the  Khedive  was  alleged  to 
be,  and  the  learned  judge  of  the  Admiralty  Court 
refused  to  allow  the  cause  to  proceed  until  the 
result  of  the  proceedings  in  the  Court  of  Queen's 
Bench  were  known.  The  Court  of  Queen's  Bench, 
however,  refused  to  grant  the  prohibition,  holding 
that  the  High  Court  of  Admiralty  should  decide 
in  the  first  instance  whether  it  had  jurisdiction 
or  not:  (see  ante  p.  533;  L.  Bep.  8  Q.  B.   197; 
28  L.  T.  Bep.  N.  S.  190.)    An  appearance  was 
thereupon  entered  in  the  High    Cfourt  of  Ad- 
miralty, under  protest,  for  the  Khedive  and  for 
Admiral  Latiff  ^acha.  Minister  of  Marine  of  the 
Government  of  Egypt.    The  petition  on  protest 
filed  on  behalf  of  the  defendants  was  as  follows: 

1.  The  Charhieh  ia  an  iron  sorew  steamBhip  of  1615 
tons  gross  measurement,  with  engines  of  350  horse-power, 
and  is  manned  by  a  orew  of  about  ninety  men. 

2.  Before  and  until  the  year  1870  the  Charhieh  was 
the  property  of  an  Egyptian  Trading  Company.  In  the 
■aid  year  1870  the  said  company  was  dissolved.  t 
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3.  At  tlie  time  of  the  dissolatioii  of  the  said  oompany, 
and  In  the  said  year  1870,  the  Charhieh  was  pnrohased 
by  the  Egyptian  Gh)yemment.  From  the  time  of  the  said 
imrohase,  nntil.  and  at  the  time  of  the  oollision  herein- 
after mentionea,  and  thenoe  nntil  and  at  the  time  of  the 
institution  of  this  snit  and  the  arrest  of  the  said  steam- 
ship therein,  the  Charkieh  has  always  been  and  still 
is  the  property  of  His  Highness  Ismael  PaoJia  Hie  Khe- 
dive of  Egypt,  as  reigning  sovereign  of  tiie  State  of  Egypt, 
and  during  all  the  time  aforesaid  has  been  and  still  is  a 
pnblio  vessel  of  the  Gh)vemment  and  semi-sovereign  state 
of  Efl^pt. 

4.  From  the  time  when  the  Charhieh  became  the 
property  of  His  Highness  the  Khedive,  as  sovereign 
princa  of  Egypt,  as  hereinbefore  alleged,  the  said  steam- 
ship has  been  and  still  is  a  ship  of  the  Egjrptian  branch 
of  the  Imperial  Ottoman  Navy,  and  is  entitled  to  oarry 
and  does  ase  and  carry  the  Ottoman  naval  pendant,  and 
the  Ottoman  naval  ensign,  which  are  used  by  all  l^e  ships 
of  the  Egyptian  Navy,  as  distinguished  from  Egyptian 
merchant  vessels. 

5.  The  Charhieh  is  officered  by  Egyptians,  with  the 
exception  of  an  acting  commander,  sailing  master,  and 
engineers,  who  are  Europeans.  The  said  Egyptian  officers 
hold  comiEissions  from  His  Highness  the  Khedive,  and 
are  in  the  naval  service  of  the  Egyptian  Government. 
The  said  European  officers  are  respectively  under  con- 
tracts to  serve  the  Egyptian  Oovemment. 

6.  All  the  said  officers  and  crew  of  the  Charhieh 
are  appointed  by,  and  are  under  the  control  of  the  defen- 
dant under  protest,  Latif  Pacha  as  Minister  of  Marine 
of  the  said  Government  of  Eprypt,  and  the  ssld  steamship 
ordinarily  and  was  at  the  time  of  the  said  arrest,  under 
the  orders  and  control  of  the  said  Minister  of  the  Marine. 
For  some  time  before  the  Charhieh  left  Egypt  for 
England  as  hereinafter  mentioned,  the  said  steamship 
was  under  the  control  and  orders  of  theEc^ptiaa  Bllnister 
of  the  Interior,  and  was  employed  by  nun  as  a  govern- 
ment packet,  carrying  the  maus  and  passengers  and  cargo 
between  Alexandria  and  Constantinople. 

7.  In  the  month  of  September,  1871,  the  Charhieh 
was  despatched  from  Alexandria  to  England,  for  the 
purpose  of  being  repaired,  and  the  defendant  under 
protest.  Latiif  Pibha,  as  such  Mmister  of  Marine,  issued 
under  his  seal  proper  credentials  as  to  her  ownership 
and  the  service  upon  which  she  was  engaged.  The  said 
credentials  are  contained  in  a  document  m  the  Arabic  and 
French  language,  of  which  a  copy  and  tnmslation  is  an- 
nexed hereunto. 

8.  For  the  purpose  of  lessening  the  expense  occasioned 
to  the  Egyptian  Ctovemment,  by  sending  the  Charhieh 
to  England  as  aforesaid,  certain  cargo  was  brought  by 
the  said  steamship  to  England.  Wiui  the  same  object 
the  said  steamship  had,  before  her  arrest  in  this  suit, 
been  advertised  as  about  to  sail  firom  London  to  Alexan- 
dria oarnring  cargo. 

9.  All  freights  and  passage  money  whatever  which  the 
Charhieh  has  earned  in  the  aforesaid  employment 
as  a  packet  of  the  Egyptian  government  or  on  her 
voyage  to  England  have  Been  and  are  ultimately  received 
bv  and  accounted  for  to  the  said  Minister  of  the  Interior 
of  Egypt,  and  from  part  of  the  public  revenues  of 
Egypt.  Any  freight  earned  by  the  said  steamship  on 
her  said  return  voyage  to  Alexandria  will  be  in  the  same 
way  received  on  account  of  the  said  Minister  of  the 
Interior. 

10.  On  or  about  the  19th  day  of  October,  1872,  this 
Charhieh  which  had  completed  her  repairs  and  was 
returning  from  a  trial  trip  of  her  machinery,  came  into 
collision  with  the  said  steamship  Batavier  in  the  Biver 
Thames. 

11.  On  or  about  the  21st  day  of  October,  1872,  this 
Cause  of  Damage,  No.  ^00,  was  instituted  in  this 
honourable  court  on  behalf  of  the  Netherlands  Steam- 
ship Company,  the  owners  of  the  said  steamship 
Batavier,  and  others  against  the  said  steamship 
Charhieh,  On  the  same  day  the  Charhieh  was  arrested 
by  virtue  of  a  warrant  issed  out  of  this  honourable 
court,  and  has  since  remained  and  still  remains  under 
■uch  arrest. 

The  petition  conoladed  by  praying  "  the  right 
honoarable  the  jadge  to  declare  that  this  honour- 
able ooart  has  no  jansdicoion  to  entertain  this  suit, 
and  that  the  plaintiffs  cannot  prosecnte  the  same 


therein,  and  that  the  said  steamship  is  not  liable  to 
the  arrest  and  process  of  this  honoarable  ooort, 
andlto  order  the  said  ship  to  be  released  from  such 
arrest,  and  to  dismiss  the  said  suit  and  to  condemn 
the  plaintiffs  therein  in  the  costs  of  these  pro- 
ceedings." 

The  translation  of  the  docament,  referred  to  in 
the  seventh  article  of  the  petition  on  protest^  was 
as  follows : 

Egyptian  BCnistry  of  Marine. 
Notice. 

The  steamship  Charhieh  belonging  to  the  gorem- 
ment  of  the  Khedive,  of  the  burden  of  1615  tons,  and  ci 
360  horse-power,  with  two  masts,  leaves  this  da]r  Alezaa- 
dria  for  London,  under  the  command  of  captun  Jovani 
Anderlich,  by  the  order  of  his  Highness  the  Khedive,  for 
the  purpose  of  being  repaired  there,  and  in  obedience  to 
the  orders  given  to  us  we  give  notice  to  the  public  of  the 
departure  of  the  said  ship  under  the  flag  of  the  Ottoman 
empire. 

We  request  all  officers,  civil  and  militarT,  of  eveiy 
state,  whether  friendly  or  allied,  all  officials  and  au 
others  whom  it  may  concern,  to  render  help  and  aasis- 
tanoe  wherever  need  may  be,  as  the  rules  of  the  sea 
require,  during  the  voyage  to  London  and  back,  and 
during  the  time  while  the  said  ship  shall  remain  in 
London. 

Alexandria. 
Thursday,  29  Gamed  Arer,1288, 
or  14  September,  1871. 

Signed  L^tifv  Pacha, 

Minister  of  the  Marine  of  Egypt. 

The  plaintiffs  filed  the  following  answer  : 

1.  They  deny  the  truth  of  the  several  allegatiais  oon- 
tained  in  the  petition  on  protest  filed  in  this  cause,  save 
the  allegatbns  contained  in  the  10th  article  thereof, 
which  they  admit  to  be  true. 

2.  The  steamship  Charhieh  proceeded  against  in  tiiis 
cause  is  built,  fitted,  and  equpped  solely  for  the  pur- 
pose of  carrying  cargo  and  passenffcrs,  and  not  in  any 
way  as  a  ship  of  war,  and  before  and  until  the  year  1870 
and  whilst  she  is  alleged  by  the  defendant  to  have  be- 
longed to  an  Efgyptian  trading  company,  she  was  used 
for  the  purpose  of  trade  and  profit  as  a  merohaiit 
vessel,  and  the  said  ship  was  irom  the  time  she  is 
alleged  by  the  defendant  to  have  been  purchased  by 
the  Egyptian  goverment  and  until  she  was  despatohed 
from  Alexandria  in  the  monUi  of  September,  1871,  used 
in  like  manner  by  her  owners  whomsoever  for  the  pur* 
pose  of  trade  and  profit  as  a  merchant  vessel. 

8.  Before  the  Charhieh  was  despatched  from  Alex- 
andria  in  the  month  of  September,  1871,  fortius  country, 
she  was  put  up  at  Alexandria  by  the  owners  whomsoever 
in  the  ordinary  way  as  a  general  ship  to  carry  cargo  to 
London,  and  a  large  quantity  of  cargo  was  shipped  osi 
board  her  at  Alexandria  by  divers  persons,  and  aooepted 
by  her  master  and  owners  whomsoever  for  carriage  to 
London  for  freight  to  be  {paid  for  such  carriage,  uid 
bills  of  lading  for  such  carp^  of  an  ordinary  maroantOe 
character,  containing  provisions  and  stipulations  f6r  the 
protection  as  well  of  the  shipowner  as  of  the  owners  of 
the  goods,  were  in  the  ordinal^  way  signed  and  delivered 
by  or  on  behalf  of  her  owners  whomsoever. 

4.  The  Cha/rhieh  came  to  England  with  her  said 
cargo  as  and  upon  the  footing  of  an  ordinary  merohaat 
vessel,  and  neither  the  master  of  the  Charhieh  nor 
her  owners  whomsoever  at  anv  time  until  after  she  was 
arrested  in  this  suit  claimed  tnat  she  shoiUd  be  tteated 
otherwise  than  as  an  ordinary  merchant  vessel,  and 
she  was  in  fact  treated,  and  by  her  master  and  owners 
whomsoever  without  objection  suffered  to  be  treated 
in  all  respects  as  an  ordinary  merchant  vessel,  and  on 
her  said  arrival  she  received  on  board  a  British  custom- 
house officer  in  the  usual  way  as  a  merchant  vessel, 
and  was  reported  inwards  by  her  master,  and  paid  light 
and  tonnage  and  other  dues  in  the  orunaiy  way  as  a 
merchant  vesseL 

5.  At  the  time  of  the  collision  between  the  Chairkieh 
and  the  Batavier  in  the  said  petition  mentiotted  the 
Charhieh  had  been  entered  outwards  at  the  custom- 
house in  the  ordinarv  way  as  a  merchant  vessel,  to  load 
cargo  for  Malta  ana  Alexandria  as  a  merchant  veeasl, 
and  had  been  put  and  pubUdy  advertised  witii  the 
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mathoKi^  of  her  owners  whomioeyer  as  one  of  a  regn- 
Itf  line  of  Tessels  to  oarry  goods  and  passengers  to 
Malta  and  Alexandria.  The  exliibit  hereto  annexed, 
marked  A,  is  a  true  oopy  of  snoh  adyertisement. 
The  Oharlneh  had  on  bofurd  at  the  time  of  the  said 
ooUiaioa  a  qnantily  of  cargo  which  had  been  laden  on 
board  her  for  carriage  to  lialta  or  Alexandria  on  her 
said  then  proposed  voysge,  and  which  was  being  need  to 
ballast  her  on  her  tnaftrip  in  the  said  petifion  men- 
tioned. 

6.  The  plaintiffs  submit  that  eren  if  the  Charkith  was 
at  tho  time  of  the  said  collision  the  property  of  the 
EhediTe  or  the  Ck>yemment  of  Egypt,  yet  that  she  is 
snbieot  to  the  jurisdiction  of  this  hononnble  court,  and 
liable  to  process  in  this  suit. 

7.  The  plaintiffs  further  allege  and  submit  that  His 
Highness  Ismael  FMha,  the  Khediye  of  Egrpt,  as  reigning 
■oyeraign  of  the  semi-soyereign  state  of  Egypt  is  not 
such  a  reigning  soyereign  as  to  entitle  him  or  the  Goyem- 
ment  of  i^ypt  to  haye  accorded  to  the  Charhieh,  by  the 
comity  of  nations  or  otherwise,  the  priyileges  or  im- 
mnnioes  of  a  public  yessel  of  war  of  an  independent 
soyeroign  or  state,  or  the  piiyilege  of  freedom  from  arrest 
and  process  in  this  suit. 

The  exhibit  referred  to  in  Art.  5  of  the  answer 
is  the  handbill  printed  by  the  charterer  of  the 
Charhish,  and  is  set  ont  in  the  judgment. 

The  following  reply  was  then  filed  on  behalf  of 
the  defendants  under  protest : — 

1.  Saye  as  appears  by  the  petition  on  protest  filed  in 
this  cause,  they  deny  the  allegations  contained  in  the 
paragraphs  2,  8, 4, 5,  and  7  of  the  answer  of  the  plaintiffs 

2.  Beferring  to  paragraph  4  of  the  said  answer,  they 
say  that  after  the  arriyal  of  the  Oharkieh  in  England  in 
the  year  1871,  and  long  before  the  collision  between  the 
Charkieh  and  the  Batavier  in  the  petition  mentioned, 
Mplioation  was  made  on  behalf  of  His  Highness  the 
Khediye  of  Egypt  to  the  Lords  Commissioners  of  the 
Admiralty  of  onr  Soyereign  Lady  the  Queen  to  appoint 
a  sury^jor  to  superyise  &e  repairs  of  the  Charkieh,  as 
being  an  Egyptian  Goyemment  yessel,  and  not  an  or- 
dhiary  merchant  ship,  and  that  the  said  Lords  Ck>mmiB- 
sioners,  recognising  the  Oharkieh  as  a  yessel  of  the 
Egyptian  Goyemment  as  aforesaid,  appointed  such  a 
suryeyor,  and  the  repairs  of  the  Oharkuh  were  effected 
under  his  superyision. 

8.  They  submit  that  the  allegations  in  paragraphs  2, 3. 
4,  and  5  of  the  said  answer  of  the  plaintiffs  in  this  suit 
do  not,  if  they  are  true,  show  that  this  honourable  court 
has  jurisdiction  to  entertain  this  suit,  or  that  the  said 
plaintiffs  can  prosecute  the  same  therein. 

The  plaintiffs  oonclnded  by  denying  the  tmth  of 
tiie  allegations  contained  in  the  2nd  article  of  the 
repl;]^,  and  saving  that  snoh  article  was  irrelevant 
and  immaterial. 

The  facts  as  stated  in  the  pleadings  were  sab- 
stantially  proved.  The  additional  facts  will  be 
fonnd  set  ont  in  the  jodgmeut,  except  as  follows. 
The  Oharkieh  was  not  fitted  as  a  man-of-war,  but 
only  as  a  mail  steamer  carrying  goods  and 
passengers.  She  had  been  in  the  Egyptian  mail 
service  since  1870.  Previous  to  that  year  she  had 
been  the  property  of  a  trading  company  called  the 
Azeeziah  Mussriah  Company.  The  Khedive  had 
held  shares  in  this  company,  which  then  carried 
the  mails  from  Alexandria  to  Constantinople.  In 
1870  the  Khedive  purchased  ail  the  steamships 
and  material  of  the  company,  and  continued  to 
carry  on  the  line.  The  Charkieh,  whilst  the  pro- 
perty of  the  company,  had  carried  the  fiag  of  the 
Imperial  Ottoman  iNavy,  and  also  a  pennant,  and 
oontinned  to  do  so  after  she  became  the  property 
of  the  Khedive.  The  Ottoman  Empire  has  only 
two  fiags,  one  for  Government  ships,  the  other  for 
merchant  ships.  Egypt  has  only  the  flag  of  the 
Ottoman  Empire. 

March  18, 19,20, 21, 1878.— Btt«,  Q.C.  (Cohen  and 


Qibaon  with  him)  for  the  Khedive.— There  are  five 
propositions  for  the  consideration  of  the  conrt; 
first,  the  Khedive  of  Egypt  is  a  sovereign  prince, 
and,  as  such,  is  entitled  to  the  privileges  accorded 
to  sovereign  princes  in  the  courts  of  foreign  coun- 
tries ;  secondly,  the  rights,  privileges,  and  immu- 
nities accorded  in  this  country  to  a  foreign 
sovereign  prince  are  not  less  than  those  accorded 
to  a  foreign  ambassador ;  thirdlv,  f orei^  ambas- 
sadors are  not  liable  to  be  sued  in  this  country, 
and  their  goods  are  not  liable  to  seizure ;  fourthly, 
no  difference  arises  because  the  sovereign  or 
ambassador  engages  in  trade;  fifthly,  no  difference 
arises  because  this  proceeding  is  in  rem  and  not 
in  personam. 

As  to  the  first  point,  it  is  the  duty  of  the  judge 
in  every  court  to  take  notice  of  public  questions 
which  affect  the  Gkyvemment  of  this  country, 
and  one  of  those  questions  is  whether  the  Gkn 
vemment  of  this  country  has  recognised  Egypt 
an  a  sovereign  state.  The  court  must  take  the 
fact  as  it  really  exists,  and,  if  necessary,  can 
inform  itself  of  the  fact  by  application  to  the 
Foreign  Office:  (Taylor  v.  Barclay,  2  Sim. 
Ch.  Bep.  213,  220.)  The  status  of  the  Khedive 
of  Egypt  is  not  a  matter  of  evidence.  In 
Taylor  on  Evidence  (4rth  edit.,  vol.  1,  p.  3)  it 
is  said,  "every  sovereign  recognises,  and,  of 
course,  the  poblic  tribunals  and  functionaries  of 
every  nation  notice,  the  existence  and  titles  of  all 
the  other  sovereign  powers  in  the  civilized  world." 
In  very  recent  times  applications  (June  12, 1866, 
and  Jan.  16,  1867)  have  been  made  to  the 
Court  of  Common  Pleas  for  prohibitions  to 
restrain  the  Lord  Mayor's  Court  from  pro- 
ceeding in  a  suit  entitled  Melandis  v.  lemasl 
Pacha  (a),  who  is  the  present  Khedive.  The 
prohibitions  went  on  the  ground  that  he  was 
a  sovereign  prince.  In  Wheaton's  International 
Law  (8th  edit.,  by  Dana,  Part  I.,  Chap.  II.,  §§  36, 
37)  after  pointing  out  that  several  semi-sovereign  or 
dependent  states  are  recognised  by  the  public  law 
of  Europe,  it  is  said,  "Egypt  had  been  held  by  the 
Ottoman  Porte,  during  the  dominion  of  the  Mame- 
lukes, rather  as  a  vassal  state  than  as  a  subject 
province.  The  attempts  of  Mehemet  Ali,  after 
the  destruction  of  the  Mamelukes  to  convert  his 
title  as  a  vassal  prince  into  absolute  independence 
of  the  Sultan  .  .  .  produced  the  convention 
concluded  at  London  the  15th  July  1840  .  .  . 
to  which  the  Ottoman  Porte  acceded.  In  conse- 
quence of  the  measures  subsequently  taken  by  the 
contracting  parties  for  the  execution  of  this  treaty, 
the  hereditary  Pachalick  of  Egypt  was  finally  vested 
by  the  Porte  in  Mehemet  Ali,  and  his  lineal  descen- 
dants, on  the  payment  of  an  annual  tribute  to  the 
Sultan  as  his  suzerain  .  .  .  (§  37.)  Tribu- 
tary states,  and  states  having  a  feudal  relation  to 
each  other  are  still  considered  as  sovereign,  so  far 
as  their  sovereignty  is  not  affected  by  this  rela- 

(a)  In  these  smtt  the  plaintiff  attempted  to  attach 
moneys  in  the  hiuids  of  persons  in  the  City  of  London 
bat  belonging  to  the  Eheoiye,  to  satisfy  a  claim  made  by 
the  plaintiff  against  the  Khedive,  for  the  breach  of  a 
oontraot  by  which  the  Khedive,  in  oonsideration  of  a 
certain  snm  paid  by  the  plaintiff,  ondertook  to  allow  the 
plaintiff  to  receive  the  taxes  of  Egypt.  The  contzaot  w a  s 
made  in  Egypt,  and  the  prohibitionB  went,  no  oaose  being 
shown,  on  the  two  grouoda  that  the  contract  was  not 
within  the  jnrisdiotion  of  the  Mayor's  Conrt,  and  that  the 
Khedive  was  a  sovereign  prinoe,  and  coold  not  be  sued  in 
the  conrts  of  this  cooni^.  See  the  judgment  in  the 
present  case. 
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tion."  An  action  bronght  against  Mehemet  Ali, 
formerly  Khedive  of  Egypt,  by  a  M.  Solon,  for 
services  in  founding  a  school  at  Cairo  was  dis- 
missed by  the  Tribunal  Civil  de  la  Seine,  on  the 
ground  that  the  French  tribunals  have  no  juris- 
diction over  foreign  governments,  thus  clearly 
recognizing  him  as  a  sovereign  :  (See  Pbillimore^ 
Intematiomd  Law,  vol.  ii.,  p.  138,  2Dd  edit.)  [Sir 
R.  Philiimobe.— One  test  of  sovereignty  has 
always  been  the  power  to  send  and  receive  ambas- 
sadors.] Not  an  absolute  test.  There  may  be 
states  which  would  be  considered  sovereign  and 
yet  send  no  ambassador.  I  submit  i&t  the 
status  of  the  Khedive  is  such  that  the  court  is 
bound  to  treat  him  as  a  sovereign  prince. 

Then,  secondly,  are  the  rights  of  a  sovereign  in 
a  foreign  country  as  great  as  those  of  his  ambas- 
sador? and,  thirdly,  what  are  the  rights  of  a 
sovereign  or  of  his  ambassador?  In  Yatters 
Law  of  Nations  (by  J.  Ohitty,  p.  486,  §  108)  it  is 
laid  down  that  a  sovereign  has  at  least  the  same 
rights  as  his  ambassador  and  the  same  immunity 
from  process.  In  Wheaton's  International  Law 
(by  Dana,  §  95)  it  is  said,  "  the  person  of  a  foreign 
sovereign,  going  into  the  territory  of  another 
state,  is,  by  the  general  usage  and  comity  of 
ziations,  exempt  from  the  ordinary  local  jurisdic- 
tion .  .  .  he  is  not  amenable  to  the  civil  or 
criminal  jurisdiction  of  the  country  where  he  tem- 
porarily resides."  So  also  it  is  said  that  an 
ambassador  is  exempt  from  the  local  jurisdiction, 
and  that  "his  resiaence  is  considered  as  a  con- 
tinued residence  in  his  own  country,  unmixed 
with  that  of  the  couutry  where  he  locally  resides." 
The  law  of  this  country  is  stated  in  Stephens* 
Blackstone  (vol.  2,  p.  320, 6th  edit.),  where  it  is  said 
that  an  ambassador,  as  he  represents  the  person 
of  his  master,  owes  no  subjection  to  any  laws  but 
the  laws  of  his  own  country,  and  his  actions  are 
not  subject  to  the  control  of  the  private  law  of  the 
state  in  which  they  are  appointed  to  reside ;  and, 
further,  that  in  respect  to  civil  suits,  neither  an 
ambassador  nor  any  of  his  train,  or  eomUee,  can  be 
prosecuted  for  any  debt  or  contract  in  the  courts 
of  that  kinsdom  to  which  he  is  sent.  If,  then, 
this  ship  had  been  the  property  of  an  ambassador, 
no  proceedings  could  have  been  had  against  him 
in  re6p>ect  of  this  vessel,  and  no  proceeding  can, 
therefore,  bo  had  against  a  sovereign  prince.  See 
also,  Grrotius,  De  Jure  BelU  et  Fade,  Lib.  ii.  c.  18, 
sects.  4  &  5 ;  Foelix,  Traite  du  droU  InternationaiL 
PrivS,  Lib.  iL  Tit.  ii.  chap.  2,  sect  4.  In 
The  Duke  of  Brunewiek  v.  The  King  of  Hcmover 
(6  Beavan  1 ;  affirmed  on  appeal  to  the  House  of 
Lords,  2  H.  of  L.  Cas.  1),  it  was  decided  that  a 
sovereign  prince  was  not  amenable  to  Bnglish 
courts  of  justice,  although  he  was  also  a  peer  of 
England,  provided  that  the  act  complained  of  was 
not  done  by  him  in  his  capacity  of  a  British  subject. 
Lord  Langdale,  in  delivering  iudgment,  draws  an 
analogy  from  the  rights  of  ambassadors,  and  holds 
that  a  sovereign,  like  an  ambassador,  is,  with 
regard  to  acts  connected  with  his  function, 
exempt  from  suit.  In  Debater  v.  The  Queen  of 
Portuaal  (17  Q.  B.  171 ;  20  L.  J.  488  Q.  B.)  it  was 
forciblv  said  by  Lord  Campbell,  that  a  sovereign 
is  to  be  considered  as  entitled  to  the  same  pro- 
tection, immunity,  and  privileges  as  the  minister 
who  represents  him,  and  it  was  held  that  a  sove- 
reign cannot  be  cited  in  a  municipal  court  for  any 
complaint  against  him  in  his  public  capacity ; 
moreover,  in  that  case,  it  was  held  that  the  award- 


ing of  a  foreign  attachment  by  the  Lord  Mayor's 
Court  against  the  goods  of  the  defendant  was  an 
excess  of  jurisdiction,  on  the  ground  that  the 
defendant  was  a  foreign  potentate.  [Sir  IL 
PmLLiMOBE. — The  authorities  cited  show  that  a 
sovereign  is  entitled  to  the  same  privileges  as 
his  ambassador ;  but  do  they  put  his  position  any 
higher  P]  I  submit  it  is  clear  that  a  sovereign  is 
entitled  to  all  these  privileges,  and  also  that  a 
sovereign  is,  equally  with  his  ambassador,  entitled 
to  freedom  from  any  suit  in  our  municipeJ  courts. 
FourtUy,  I  proceed  to  show  that  ambassadors, 
and  therefore  sovereigns,  may  trade  without  being 
liable  to  process.  Onthisthestatuteof  7Anne,al% 
is  conclusive ;  it  makes  all  process  against  ambas* 
sadors  or  other  public  ministers  of  foreign  princes 
absolutely  null  and  void.(a)  If  the  Oharkteh  had 
been  an  ambassador's  yacht  she  would  have  been 
part  of  his  goods  and  chattels,  and  the  seizure  of 
her  would  have  been  a  contravention  of  the 
statute.  No  distinction  can  be  drawn  between 
an  ambassador's  yacht  and  vessels  possessed  by 
him  for  the  purposes  of  trade.  They  are  all 
goods  and  chattels  within  the  words  of  the 
statute.  [Sir  B.  Phillihore. — If  an  ambassador 
were  to  institute  a  suit,  you  would  contend  that 
under  the  statute  his  ffoods  could  not  be  seized  for 
costs  if  he  lost.]  Certainly,  because  he  oonld 
be  compelled  to  give  security  before  being  allowed 
to  proceed.  The  terms  of  the  section  would  cover 
his  ^[oods  even  if  he  were  a  trader.  Sect.  3  says 
nothing  about  an  ambassador  who  trades  being  out 
of  the  operation  of  the  statute,  but  sect.  5  expressly 
says  that  his  servant  may  not  trade  and  claim  ex- 
emption. Hence  it  may  be  fairly  contended  that 
the  Legislature  intended  an  ambassador  to  be  ex- 
empt from  process  even  if  trading.  In  Barhuii^g 
case  (Cas.  Temp.  Talbot,  281)  the  person  claiming 
exemption  had  a  commission  as  agent  of  oommeroe 
for  the  King  of  Prussia,  which  was  accepted  by 
the  Gk)vernment ;  the  commission  was  not  directed 
to  the  King,  but  empowered  Barbuit  to  assist 
Prussian  subjects  in  their  commerce ;  the  defend- 

(a.)  This  Aot,  after  deolaring  void  all  prooeedings 
hitherto  taken  affainst  the  Bnasian  ambasaador,  pio- 
oeedfl:— 

*'  Sect.  3.  And  to  prevent  the  like  insolences  for  iha 
fatare.  be  it  farther  declared  by  the  authority  aforesaid 
that  all  writs  and  proceseeB  that  shall  at  any  time  here- 
after be  sued  forth  or  prosecuted,  whereby  the  person  of 
an^  ambassador,  or  other  pablick  minister,  <tf  any  foreign 
pnnce  or  state,  anthorised  and  received  as  saon  by  Mr 
Majesty,  her  heurs  or  snccessorB,  or  the  domestiok,  or 
domestick  serrant  of  any  snoh  ambassador  or  other 
pablick  minister,  may  be  arrested  or  imprisoned^  or  his 
or  their  goods  or  chattels  may  be  distrained,  seued,  or 
attached,  shall  be  deemed  and  adjadged  to  be  ntterly 
noil  and  void  to  all  intents,  oonstmctionSa  and  pvrpoaes 
whatsoever." 

Sect.  4  provides  for  the  punishment  of  persons  issuing 
process  against  ambassadors,  &o. 

"  Sect.  6.  Provided,  and  be  it  declared,  that  no  mer- 
chant or  other  trader  whatsoever,  within  the  description 
of  any  of  the  statates  against  bankrupts,  who  hath  or 
shall  pat  himself  into  the  service  of  any  such  ambaa* 
sador  or  pnbUck  minister,  shall  have  or  take  any  n 


of  benefit  by  this  Act ;  and  that  no  person  shaU  be  pro- 
ceeded against  as  having  arrested  the  servant  ol  an 


ambassadbr  or  pablick  minister,  bv  virtue  of  tills  Aot, 
unless  the  name  of  such  servant  be  first  registered  in  the 
office  of  one  of  the  principal  secretaries  of  state,  and  by 
snob  secretary  transmittM  to  the  sheriffs  of  London  and 
Middlesex  for  the  time  being,  or  their  under-sheriffs  or 
deputies,  who  shall  upon  receipt  thereof  hang  up  the 
same  in  some  public  place  in  their  offices  whereto  all 
persons  may  resort  and  take  copies  thereof,  without  foe 
or  reward."  ^--^  t 

Digitized  by  V^:r005l^ 


MARITIME  LAW  CASES. 


585 


Adm.] 


The  Ohaekish. 


[Adm. 


ant  was  a  trader  and  did  not  claim  exemption  for 
10  years  after  his  soit  had  been  institated.  Lord 
TaTbot  said :  "  Tboagh  this  is  a  very  unfavoarable 
ease,  yet  if  the  defendaot  is  traly  a  pablio  minister, 
I  think  he  may  now  insist  upon  it ;  for  the  privilege 
of  a  public  minister  is  to  have  his  person  sacred 
and  free  from  arrests,  not  on  his  own  aoooant,  bat 
on  aoooant  of  those  he  represents ;  and  this  arises 
from  the  necessity  of  the  thing,  that  nations  may 
have  intercourse  with  one  another  in  the  same 
manner  as  private  persons,  by  agents,  when  they 
cannot  meet  themselves.  And  if  the  foundation 
of  this  privilege  is  for  the  sake  of  the  Prince  by 
whom  an  ambassador  is  sent,  and  for  the  sake  A 
the  business  he  is  to  do,  it  is  impossible  he  can  re- 
nounce such  privilege  and  orotection ;  for  by  his 
being  thrown  into  prison  the  business  mast 
inevitablv  suffer."  [Sir  B.  Phillimoeb  :  —  The 
ground  of  thededsion,  is  you  read  it,  is  that  he,  if  an 
ambassador,  would  be  firee  from  personal  arrest 
80  his  services  would  be  required.]  The  decision 
goes  beyond  that,  as  the  whole  question  turns  upon 
tne  fact  that  bringing  a  suit  at  all  against  an  am- 
bassador is  a  ooacHo  independently  of  arrest.  But 
I  rely  mainly  on  this  case  to  show  that  am- 
bassadors may  trade  without  being  liable  to  process 
for  it  further  said :  "  Then  the  question  is,  whether 
the  defendant  is  such  a  person  as  7  Anne  c.  12 
describes,  which  is  only  declaratory  of  the  antient 
nniversaiyua  geniiwn ;  the  words  of  the  statute  are 
(amhagsadors  or  other  fmbUo  mmisten)  and  the  ex- 
ception of  persons  trcMng  relates  only  to  their 
eervante,  the  parliament  never  imagining  that 
ministers  themselves  would  trade/'  This  clearly 
shows  that  the  defenduit  would  have  been  exempt 
though  trading  if  he  had  been  held  a  minister  and 
not  a  consuL    See  also 

Triquet  v.  Bath^  3  Barrows,  1478. 

HMihfiMY,  Chilton,  4  Borrows,  2016. 

In  Taylor  v.  Best  (U  O.B.  487,  519)  it  is  expressly 
laid  down  that  '*  if  the  privilege  does  attach  it  is 
not,  in  the  case  of  an  ambassador  or  public  minister, 
forfeited  by  the  party's  engaging  in  trade,  as  it 
would,  by  virtue  dt  the  proviso  in  the  7  Anne  c.  12 
sect.  5  in  the  case  of  an  ambassador's  servant." 
The  minister  there,  however,  was  held  to  have 
attorned  to  the  jurisdiction.  [Sir  B.  Philumoeb  : 
I  do  not  understand  the  reasoning.  How  is  that 
consistent  with  the  argument  that,  his  privi- 
lege not  being  personal  but  being  that  of  his 
sovereign,  he  cannot  waive  it,  or  with  the 
argument  that  he  is  exempt  for  the  purpose  of  en- 
abling him  to  do  his  duty  as  ambassador  P  If  he 
can  attorn,  he  is  subject  to  all  process  of  the  court.] 
There  must  be  some  cases  in  which  an  ambassador 
ought  to  be  able  to  waive  his  privilege,  as  where  he 
commits  a  personal  wrong  upon  another.  But  the 
case  is  an  authority  for  the  proposition  that  an  am- 
bassador does  not  affect  his  privilege  by  trading. 
In  the  Magdalena  Stecum  Navigation  Oompany  v. 
MarUn,  (2  Ell.  &  £11.  94;  28  L.  J.  310,  Q.  B.)  it  is 
laid  down  that  the  public  minister  of  a  foreign 
state,  accredited  to  and  received  by  the  sovereign 
of  this  country,  having  no  real  property  in  England 
and  having  done  nothing  to  disentitle  him  to 
the  generafprivilegesof  such  public  minister,  can- 
not while  he  remains  such  public  minister,  be  sued 
M;ainst  his  will  in  this  country  in  a  civil  action ; 
i£ihough  such  action  may  arise  out  of  commercial 
transactions  by  him  here,  and  although  neither  his 
person  nor  his  goods  be  touched  by  the  suit.  This 
decides  in  effect  that  a  suit  may  not  even  be  insti- 


tuted against  an  ambassador  as  no  suit  can  take 
place  without  a  violation  of  the  maxim  of  Grotius : 
"  Omnia  coacHo  abeage  a  legato  debet "  (Dejure  BelU 
et  Paeie,  lib  II,  o.  18  sect.  9.)  An  imperial  ship  of 
war  cannot  be  proceeded  against  in  this  court. 
The  Prim  Frederik  (2  Dods.  Adm.  Bep.  451)  is  an 
authority  neither  way,  but  if  a  royal  yacht  could  not 
be  proceeded  against,  d  fortiori  a  ship  of  war  is 
exempt.  [Sir  B.  PmLUMOBE:  This  ship  is  not 
recognised  as  the  property  of  the  Ottoman  Gk>vern- 
ment.  The  Turkish  Ambassador  has  not  objected 
to  my  jurisdiction.] 

Oohen  followed  on  the  same  side.— On  the  fifth 
point,  no  suit  in  any  court  can  be  maintained 
against  a  foreign  sovereign  for  any  delict  or  tort 
committed  bv  him  or  his  servants,  it  can  make  no 
difference  whether  the  proceeding  is  in  rem  or  in 
personam.  When  there  is  a  lien  upon  the  property 
of  a  foreign  sovereign  in  this  country  which  is  in 
the  possession  of  a  British  subject,  then,  for  certain 
reasons  distinct  from  the  considerations  in  the 
present  case,  the  Court  of  Chancery  will  restrain 
the  British  subject  from  parting  with  the  property 
till  the  claim  is  satisfied,  and  will  under  certain 
circumstances  declare  the  plaintiff  entitled  to  relief 
out  of  a  fund  in  the  hands  of  British  subjects  if 
placed  there  for  the  specific  purpose  of  paying  the 
claim.  But  no  arrest  of  proper^  is  iJlowed  when 
it  is  in  the  possession  of  the  sovereign  or  his 
servants,  nor  will  the  courts  interfere  to  control 
the  acts  of  a  foreign  sovereign. 

Smith  V.  WegueUn,  L.  Bep.  8  Eq.  198,  214 ;  20  L.  T 
Bep.N.  S.  724; 

Qladdone   ▼.    Ottoman  Bank,  1  H.  &  M.  505;  8 
L.  T.  Bep.  N.  S.  1(J2 :  32  L.  J.  228,  Ch. ; 

Lariviire  y.  Morgan,  L.  Bep.  7  Cb.  App.  550 ;  26 
L.  T.  Bep.  N.  S.  889, 859. 
In  The  United  States  v.  WHder  (8  Sumner's  IT.  S' 
Circuit  Ct.,  First  Ciro.,  Bep.  308)  Mr.  Justice  Story 
held  that  a  lien  for  general  average  existed  against 
U.  S.  goods,  but  that  again  proceeded  upon  the 
ground  that  it  was  property  not  in  the  possession 
Ift  ^  .    —    .. 


of  privileged  persons.  If  the  status  of  the  Khedive 
is  such  that  he  could  not  be  arrested,  that  is  a  test, 
and  shows  him  a  sovereign,  as  there  is  no  other  case 
in  which  a  person  is  always  privileged  from  arrest. 
It  has  been  shown  that  the  Khedive  has  Ministers 
of  Marine,  Interior,  and  Finance,  and  levies  taxes ; 
he  issues  commissions,  and  has  a  legally  established 
government.  This  in  ittself  is  conclusive,  but  it 
would  be  improper  for  us  to  go  further  into  the 
question  of  his  status.  A  summary  of  the  relations 
of  Egypt  to  ioreign  powers  is  given  in  Pbillimore's 
International  Law  (voL  1,  p.  129, 2nd  edit.)  A  state 
may  be  sovereign  i^though  tributary:  (Yattel's 
Law  of  Nations,  bv  J.  Chitty,  Book  L,  §.  7.) 
The  true  test  is  whether  its  head  is  the  sove- 
reign to  whom  the  obedience  of  the  nation  is 
habitually  owing.  Now,  as  to  the  liability  of 
a  sovereign  prince.  In  Pbillimore's  Interna- 
tional Law,  vol.  2,  p.  135,  it  is  said:  ''The 
practice  of  English  courts,  both  of  equity  and 
common  law,  hius  been  in  favour  of  the  privileged 
exemption  of  sovereigns  in  all  matters  of  private 
contract  '*;  and  the  cases  of  The  Duke  of  Bruns* 
vfick  V.  King  of  Hanover  (ubi  sup,)  and  De  Haher 
V.  The  Queen  of  Portugal,  (ubi  sup.)  establish  the 
proposition  that  by  the  practice  of  our  courts 
where  property,  as  in  this  case,  is  used  for  the  pur- 
poses of  the  state,  and  is  in  possession  of  the  state, 
foreign  sovereigns  are  exempted  from  all  legal  pro- 
cess. Lord  Campbell,  in  his  judgment  in  the  latter 
case,  disapproves  of  the  doctrine  laid  down  by 
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Bynkenboek  (De  Foro  Legaiorwnt  chap.  4 ;  Opera 
Omnia,  vol.  2,  p.  151,  Leyden  1767)  that  the  goods 
of  a  sovereign  may  be  seized  in  a  foreign  country ; 
and  he  also  says  that  the  same  view  as  the  court 
then  took  was  held  by  Lord  Stowell  in  The  Prins 
Frederik  (vhi  9up,)  In  Oladstone  v.  Mmurus  Bey 
a  H.  &  M.  495 ;  32  L.  J.  155,  Ob. ;  7  L.  T.  Bep. 
N.  S.  477)  it  was  held  that  the  Courts  of  Chancery 
could  not  make  an  order  against  an  ambassador, 
and  in  Mwiden  t.  The  Duke  of  Brunswiek  (10 
Q.  B.  656)  a  plea  to  the  jurisdiction  was  held  bad 
because  it  did  not  allege  that  the  Dake  was 
reigning  sovereign  at  the  time  of  action  broaght 
or  plea  pleaded ;  hence  on  it  being  shown  to  a 
court  that  the  person  sued  is  a  sovereign  prince, 
be  cannot  be  proceeded  against.  In  the  United 
States  it  has  been  held  that  the  exemption  from 
process  extends  not  only  to  men-of-war  but  to  all 
vessels  which  are  national  property : 

The  Schooner  Exchange  v.    McFaddon,  7  Cranoh 

U.  S.  Sap.Ct.  Bep.116; 
Briggs  y.  Light  Bode,  11  Allen*a  (98  MaesBohaisetta') 

Bep.  157, 185, 186. 

In  the  latter  case  it  was  said  (p.  186)  that  "  the 
exemption  of  a  public  ship  of  war  of  a  foreign 
Government  from  the  jurisdiction  of  our  courts 
depends  rather  upon  its  public  than  its  military 
character."  As  post  vessels  are  clearly  used 
for  state  purposes  they  would  be  within  the  exemp- 
tion. 

Now  judgment,  or  even  a  writ  of  summons, 
is  in  tne  natnre  of  a  command  given  by  the 
Sovereign  of  the  State  in  whose  court  the  suit  is 
instituted  to  a  subject.  Can  Her  Majesty  com- 
mand a  foreign  sovereign  who  is  not  a  subject  P 
The  court  cannot  enforce  judgment  against  or  even 
summon  a  foreign  sovereign.  No  action  or  pro- 
ceeding consequently  lies  against  a  sovereign 
prince  for  delicts  or  torts,  or  even  crimes.  iTa 
delict  is  committed  by  a  sovereign  prince,  it  be- 
comes a  political  question.  As  no  action  lies  on 
contract  in  respect  of  private  transactions,  no 
action  for  a  tort  will  lie.  If  the  Oharhieh  had 
been  chartered  so  as  to  be  demised  to  the  charterer, 
perhaps  there  would  have  been  no  defence ;  but 
the  real  question  is  :  whose  servants  are  the  crew  P 
If  the  shipowner  continues  to  have  control  over 
those  who  navigate  the  ship  and  so  retains  posses- 
sion of  the  ship,  he  alone  is  responsible  if  he  can 
be  proceeded  against. 

Maolaohlftn  on  Shipping,  p.  310 ; 
The  San  Cloud,  Bro.  &  Lush,  4, 15. 

These  ships  belong  to  the  Khedive  in  his  public 
cafMunty,  and  are  Gfovemment  vessels  as  much 
as  if  they  were  men-of-war.  [Sir  R.  Philu- 
HOBE. —  I  do  not  remember  any  case  where 
mail  packets  have  been  distinctly  held  to  be 
Government  vessels.]  Vessels  of  a  Government 
used  for  carrying  mails  are  used  for  a  public  pur- 
pose. There  might  have  been  a  question  of  estoppel 
if  ihe  action  had  been  in  contract,  on  the  ground 
that  the  ship  was  held  out  as  a  trader ;  but  there 
can  be  no  estoppel  in  an  action  in  tort.  [Sir  B. 
Phillimoee. — ^Then  in  a  salvage  suit  you  would 
contend  that  salvors  could  proceed  against  the 
oar^o  only  P]  No  doubt ;  no  claim  could  be  made 
agamst  the  ship.  If  the  trading  even  were  for  the 
benefit  of  the  Khedive,  the  old  cases  holding  that  he 
would  be  liable  are  over-ruled  by  The  MagddUna 
Steam  Navigation  Company  v.  Martin  (2  Ell.  & 
Ell.  94 ;  28  L.  J.  8i  0,  Q.B.).  Here,  however,  there 
was  no  trading,  even  in  the  sense  of  those  cases. 


because  the  trading  was  only  incidental  to  the  ship 
coming  here  for  repairs.  Her  real  emplo^ent 
was  that  of  a  Government  mail-packet,  and  it  is  a 
rule  that  the  accessory  follows  the  principal. 
There  is  no  real  distinction  between  men-of-wmr 
and  other  Government  vessels,  The  only  dis- 
tinction drawn  by  the  best  writers  on  international 
law  is  between  public  and  private  vessels. 

Ortolan,  Begles,  lotemationales,  et  Diplomatit  de  la 

Mer,  Vol.  I.,  pp.  a07,  200,  293. 
Wheaton's  Int.  Law,  by  Lawrence,  pp.  20B-9. 

Salvage  suits  are  not  instituted  against  men-of- 
war,  because  the  court  has  no  jurisdiction  over 
Government  ships.  The  property  of  Government 
cannot  be  arrested.  Nor  are  salvage  suits  ever  in- 
stituted against  post-vessels.  (Sirtt.  Philldco&b. 
— Does  not  that  arise  because  it  is  so  stipulated  in 
the  various  treaties  on  postal  conventions  P  Yon 
have  given  me  no  -authority  for  saying  that  a 
C^h^vemment  sbip  chartered  to  a  private  individual 
does  not  lose  the  privilege.]  That  depends  upon 
the  question  whetiier  a  suit  in  rem  will  lie.  The 
object  of  the  charter-party  is  to  provide  for  the 
carriage  of  goods  from  port  to  port ;  it  does  not 
transfer  the  property  in  and  gives  no  control  over 
the  ship.  The  charterer  acquires  no  right  of 
action  for  breach  of  the  charter  party,  but  be  ought 
if  he  mistrusts  the  Khedive,  to  obtain  security  for 
its  fulfilment. 

There  is  no  distinction  between  proceedings 
in  rem  and  in  pfireonam  where  a  Government 
is  concerned :  (Brigge  v.  Light  Boaie,  ubi  eup.) 
Assuming  that  no  action  lies  in  pereona^it  then 
no  action  lies  in  rem.  The  right  to  proceed  in 
rem  is  only  a  right  to  enforce  an  obligation  for 
whiob  the  ship  is  considered  a  security  :  {The  Bold 
Buecleiigh,  7  Moore,  P. 0.0.  267).  But  here  the 
obligation  itself  is  not  enforceable.  An  action  in 
rem  only  lies  where  the  owners  themselves  are 
liable;  unless  the  owners  are  personal! v  liable  no 
suit  can  be  brought  in  rem  agamst  the  ship. 

2%6  Druid,  IW.  Bob.  S81; 

The  Halley,  L.  Bep.  2  P.  C.  193 ;  18L.  T.  Btp.  N.  S. 

879 :  8  Mar.  Law  Cas.  O.  S.  181  j 
The  Thetis,  22  L.  T.  Bep.N.S.272;  8Mar.LawOa8. 

O.  S.  867. 

Mihoard,  Q.O.  for  the  plaintiffs.  —  The  facta 
clearly  show  that  the  vessel  was  used  for  trading 
purposes.  To  establish  exemption  the  defendants 
must  show  that  any  government  may  set  itself  up 
as  a  trading  corporation  and  yet  not  be  responsible 
for  salvage  claims,  nor  under  the  bills  of  lading 
they  may  issue.  In  The  Magdalena  Steam  Navi- 
gatton  Oompany  v.  Mwrtin  (2  EIL  &  Ell.  94;  28 
L.  J.  310,  Q.  B.)  there  was  no  trading  in  the  right 
sense.  The  oompany  were  trading,  but  not  the 
shareholder.  The  action  was  to  recover  a  call  doe 
on  the  winding-up  of  the  oompany,  and  the  ob- 
jection was  taken  on  demurrer ;  there  was,  there- 
fore, no  waiver  of  privilege.  The  object,  moreover, 
in  that  case  was  to  arrest  the  person  of  the  foreign 
minister  if  he  did  not  pay ;  that  was  an  interference 
with  the  dignity  of  an  ambassador.  The  judgment 
turns  upon  his  having  no  real  property  in  this 
country,  and  being  considered  as  out  of  the 
countiy.  Lord  Oampbell  practically  adopts  the 
exception  given  by  Bynkersboek  (De  Foro  Legal- 
orum,  chap.  14)  that  the  goods  of  an  ambassador 
who  is  engagjdd  in  commerce  are  liable  to  seizure, 
only  such  being  exempted  as  belong  to  him  in  his 
duuracter  of  ambassador.  This  shows  there  is  an 
exception  to  the  rule  of  exemption,  and  the  present 
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oase,  I  snbmit,  falls  witbin  that  exception.  In 
Taylor  y.  Be$t  (14  0.  B.  489)  the  only  decision  was 
that  the  foreign  minister,  having  appeared  to  the 
action,  and  allowed  the  proceedings  against  him  to 
continae  through  several  stages,  could  not  at  that 
period  raise  the  question  of  priyilege.  Moreover, 
the  judgment  there  leaves  it  doubtful  whether  the 
privilege  of  an  ambassador  extends  to  prevent  his 
Doing  sued  in  the  courts  of  this  country,  or  only  to 
protect  him  from  process,  which  may  affect  the 
sanctity  of  his  person  or  his  comfort  and  dignity ; 
a  proceeding  m  rem  clearly  does  not  afPeot  his 
person,  and  Uiat  is  there  shown  to  be  allowable  in 
all  courts  where  the  civil  law  prevails. 

Kent's  Ck>mmentari6S,  vol.  1,  p.  45, 11th  edit. ; 
Wioquefort,  L'Ambassadenr  et  see  fonotionB,  vol.,  1, 
Book  1,  §  28,  p.  426. 

There  is  nothing  in  Barbuii^e  Ocue  (Gases  Temp. 
Talbot  281)  which  affects  the  question,  as  the 
doctrines  there  laid  down  about  ambassadors  are 
mere  ohiter  dictOf  the  proceeding  being  against  a 
consul.  In  none  of  the  cases  cited  was  there  any 
act  on  the  part  of  the  sovereign  or  ambassador 
which  could  be  construed  into  a  waiver  of  his 
privilege  before  the  cause  of  action  arose.  Here 
the  Khedive  had  abandoned  his  privilege,  if  it 
existed,  by  becoming  a  trader.  The  rescdt  of  all 
the  authorities  is  that  the  act  of  trading  per  se 
would  allow  the  arrest  of  all  the  property  of  an 
ambassador  which  does  not  belong  to  him  in  his 
tkUui  as  ambassador.  The  statute  7  Anne  c.  12 
does  not  alter  the  law,  it  is  merely  declaratory. 
MdanidiiY.Ismael  Pacha  (uhi  tup,)  is  no  authority, 
as  the  rules  were  made  absolute  by  consent,  and 
moreover  the  cause  of  action  was  not  within  the 
jurisdiction  of  the  Mayor^s  Oourt,  even  if  the  pro- 
oeedinp  was  against  a  sovereu^n.  The  French 
case  cited  from  Fhillimore*s  International  Law 
(vol.  2,  p.  188)  only  shows  tlie  exterritoriality  of  a 
sovereign  government,  and  not  that  Egypt  is  a 
•overeign  state. 

I  submit  that  the  Khedive  is  not  a  sovereign. 
He  holds  his  rights  inconseauenceof  an  European 
ooDvention,  on  the  basis  of  wnich  the  Sultan  atter- 
wards  issued  a  firman  constituting  the  Pashalick 
of  Egypt :  (see  Ooiwentum  oonduaed  between  (he 
OourU  cf  Great  Britain,  Aueiriaf  Pruesiat  and 
Bueeia,  and  the  Sublime  Ottoman  Porte  for  the 
padfieation  of  the  LevcML  Signed  aJt  London  the 
\hih  Juty  1840 ;  5  Hertslet's  Treaties,  pp.  535, 544). 
Thereby  all  the  laws  of  Turkey  are  to^oe  applicable 
to  Efl^pt,  and  the  taxes  are  to  be  collected  by  the 
Khedive  as  delegate  of  the  Sultan ;  the  army  and 
navy  are  to  be  considered  part  of  the  forces  of  the 
Ottoman  Empire.  Recently  the  Khedive  was 
prevented  by  the  Sultan  from  raising  a  fleet  or 
borrowing  money  without  leave:  (see  The  Annual 
Begieter,  1869,  p.  [273).  [Sir  B.  Phillimorb.— The 
English  (jh>vemment  has  entered  into  treaties  with 
the  Barbary  States,  which  are  much  in  the  same 
position.  See  Martens  et  De  Gassy,  Becueil  de 
Traits,  vol.  2,  pp.  811, 401.]  No  doubt.  That  was 
e»  neoeintate  on  account  of  the  difficult]^  of  en- 
fbroin^  rights  through  Turkey  at  that  time.  A 
sovereign  state  is  a  nation  or  people  which  governs 
itself  indepwidently  of  foreign  power,  or  whose 
government  is  not  so  bound  by  express  compact 
with  another  state  that  the  government  is 
Wally  affected  by  its  connection  with  the  other : 
(Wheaton,  by  Lawrence,  chap..  Part  I.,  2,  §  12). 
The  Sultan  has  reserved  to  himself  the  power 
of  life  and  death  over  his  Egyptian  <mbieot8 : 


(PhiUimore's  International  Law,  vol.  1,  p. 
130,  2nd  edit.),  and  Egypt  could  not  even  be 
classed  among  semi-sovereign  states.  It  has 
become  a  mere  hereditary  pachalick,  paying 
an  annual  tribute  to  the  Saltan  as  suzerain.  This 
vessel  carries  the  Turkish  flag,  and  yet  her  owner 
claims  that  he  'm  a  sovereign  prince.  The  fact 
of  the  Turkish  ambassador  not  interfering  shows 
that  the  vessel  is  not  considered  in  Turkey  as 
used  for  Government  purposes. 

The  Duke  of  Bnmevmh  V.  The  King  of 
Hanover  fubi  sup.)  clearly  recognizes  the  prin- 
ciple that  the  status  of  a  ruler  does  not  de- 
termine the  quality  of  his  acts,  but  that  the 
quality  of  his  acts  mast  be  examined  to  deter- 
mine the  question  of  liability.  If  an  aco  is  done  by 
a  sovereign  out  of  the  scope  of  his  authority  as 
prince,  he  is  liable  as  a  private  person.  Here,  the  act 
of  the  OharJdeh  was  the  act  of  the  Khedive  as  a  pri- 
vate person.  The  ratio  dedndendi  in  Briggs  v.  lAght 
Boats  (11  Allen's  Massachusetts  Beps.  186)  was 
that  the  vessels  were  used  for  public  purposes,  and 
the  case  does  not  therefore  apply,  nor  for  the  same 
reason  is  the  passage  from  Ortolan,  Belles  Inter- 
nationales et  Diplomatic  de  la  mer  (vol.  i.,  p.  209), 
of  any  avail.  Postal  vessels  are  never  considered 
as  Qt)vemment  vessels,  nor  entitled  to  the  same 
exemption  as  vessels  of  war,  except  when  it  is  so 
expressly  provided  by  treaty,  and  the.  numerous 
treaties  on  this  subject  show  that  Government 
vessels  employed  for  other  than  man-of-war  pur- 
poses are  considered  by  all  nations  as  sabject  to  the 
jurisdiction  of  the  courts  of  every  country.  (See 
Poital  Treaiiea  with  Belgium  oi  Oct.  17  and  24, 
1834,  par.  9,  and  Oct.  19,1844,  par.  7;  7  Hertslet's 
Treaties,  p.  81;  Poetal  Treaty  with  France 
of  Sept.  24,  1856,  par.  5;  10  Hertslet's  Trea- 
ties, pp.  108,  110).  Yattel  speaking  of  ambas- 
sadors says  (by  Clhitty,  Book  4,  chap.  8,  §  113), 
"  Everything,  therefore,  which  directly  belongs  to 
his  person  in  the  character  of  a  public  minister, — 
every  thing  which  is  intended  for  his  use,  or 
which  serves  for  his  own  maintenance  and  that  of 
his  household,— every  thing  of  that  kind,  I  say,  par- 
takes of  the  minister's  independency,  and  is  abso- 
lutely exempt  f^m  all  jurisdiction  in  the  country. 
Those  things,  together  with  the  person  to  whom 
they  belong,  are  considered  as  being  out  of  the 
oountry.  (§  114.)  But  this  exemption  cannot 
extend  to  such  property  as  evidently  belongs  to  the 
ambassador  under  any  other  relation  than  that  of 
minister.  What  has  no  affinity  with  his  functions 
and  character,  cannot  partake  of  the  privileges 
which  are  solely  derived  from  his  functions,  and 
chmcter.  Should  a  minister,  therefore  (as  has 
often  been  the  case)  embark  in  any  branch  of  com- 
merce, all  the  effects,  goods,  money,  and  debts, 
active  and  passive,  which  are  connected  with  his 
mercantile  concerns, — ^and  likewise  all  contests  and 
lawsaits  to  which  they  may  give  lise— fall  under 
the  ]  urisdiction  of  the  country.  And,  although,  in 
consequence  of  the  minister's  independency,  no 
legal  process  can,  in  those  law-suits,  be  directly 
issued  against  his  person,  he  is,  nevertheless,  by 
seizure  of  the  effects  belonging  to  his  commerce, 
indirectly  compelled  to  plead  in  his  own  defence." 

Kluber,  Droit  dss  Gens.  vol.  L  §.  210. ,  ^  ^  ^,^ 
Martens,  PreoiB  da  Droit  des  Gens,  vol  2,  §.  217. 
Phillimore'B  International  Law,  2nd  edit.,  voL  1,  p. 

d96  et  seq.  par.  843.349,  350,  351. 
Wheaton'B  International  Law,  by  Lawrenoe,  Part  XL, 

chap.  2,  §  9,  pp.  192.199.  y^^  t 

Digitized  by  VrrOOQlC 


588 


MARITIME  LAW  CASES. 


Adm,] 


The  Chabkibh. 


[Adm. 


This  doctrine  is  dearly  applicable  to  a  soyereign 
also.  In  Wheaton  (p.  199)  it  is  said,  "  A  prince  by 
acquiring  private  property  in  a  foreign  country 
may  possibly  be  consiaered  as  subjecting  that  pro- 
perty to  the  territorial  jurisdiction;  he  may  be 
considered  as,  so  far,  laying  down  the  prince  and 
asBuming  the  character  of  a  private  individual ; 
but  he  cannot  be  presumed  to  do  this  with  respect 
to  any  portion  of  that  armed  force  which  upholds 
his  crown  and  the  nation  he  is  intrusted  to 
govern."  This  proposition,  for  which  I  contend, 
imows  that  if  a  prince  trades  he  cannot  daim  ex- 
emption in  the  same  way  as  for  his  armaments  of 
war.  The  Schooner  Ewehcmge  v.  McFaddon  (7 
Oranch,  U.  S.  Sup.  Ot.  Rep.  116)  and  The  Prins 
Frederik  (2  Dods.  451)  both  proceed  upon  the 
ground  that  the  vessels  were  men-of-war,  and 
the  distinction  drawn  between  public  armed 
ships  and  private  trading  vessels,  although  pos- 
sessed by  a  sovereign,  is  clearly  apparent  by 
theargoments  and  judgments.  In  The  Scmtiaeimct, 
THmdad  (7  Wheaton's  U.  S.  Sup.  Ct.  Eep.  283)  an 
attempt  was  made  to  show  that  foreign  prize 
vessels  were  exempt  from  the  jurisdiction  of  the 
courts  on  the  ground  that  they  were  captured  for  a 
foreign  sovereign,  and  that  no  sovereign  is  answer- 
able for  his  acts  to  the  tribunals  of  another  state ; 
but  it  was  held  that  such  a  claim  could  not  be 
sustained  except  for  the  public  capturing  ship  her- 
self, and  her  armament,  and  munitions  of  war. 
Hr.  Justice  Story  there  said  (p.  353)  that  if  a 
sovereign  *' happens  to  hold  a  private  domain 
within  another  territory,  it  may  be  that  he  cannot 
obtain  full  redress  for  any  injury  to  it,  except 
through  the  instrumentality  of  its  courts  of  justice  '* 
and  that  the  exceptions  to  the  rule  that  all  persons 
and  property  are  subject  to  the  jurisdiction,  **  are 
such  only  as  by  common  rule  aud  public  policy 
have  been  allowed  in  order  to  preserve  the  peace 
and  harmony  of  nations,  and  to  regulate  their 
intercourse  in  a  manner  best  suited  to  their  dignity 
and  rights."  Comity  and  usage  of  nations  have 
never  given  exemption  to  the  property  of  a 
sovereign  used  in  trade,  and  a  ship  coming  to 
British  norts  for  such  n  purpose  does  not  enter  on 
the  implied  understanding  (which  creates  the  pri- 
^^o)>  that  she  shall  be  exempt  from  the  juris- 
diction of  the  ooorts. 

OlarleeY,  New  Jersey  Steam  Navigation  Co,.  1  Story's 

U.  S.  First  Cironit  Bep.  531,  542 ; 
The  Ticonderoga,8wa,h€tj*B  Adm.  Bep.  215 ; 
Hodghinson  v.  Femie,  2  C.  B.,  N.  ST,  415. 

E,  0.  Olarkeon  followed  on  the  same  side. — First 
as  to  the  status  of  the  Khedive ;  he  has  no  power 
to  send  ambassadors  nor  to  levy  war;  the  Porte 
grants  the  exe^ucUur  to  foreign  consuls  at  Alex- 
andria and  Cairo,  and  gives  operation  to  treaties  of 
commerce  which  concern  Egypt  by  its  firman  ad- 
dressed to  the  Pacha :  (see  Twiss  on  the  Law  of 
Nations,  part  I,  p.  94,  §  66).  Unless  the  Khedive 
can  show  that  he  would  not  be  amenable  to  the 
jurisdiction  of  the  Sultan's  courts  at  Constanti- 
nople, he  has  failed  to  establish  his  privilege  against 
bein^  sued  personally  here,  and  he  holds  no  better 
I>osition  than  any  other  Turkish  pacha;  his  posi- 
tion is  analogous  to  that  of  Lord  Baltimore,  who 
was  by  letters  patent  proprietor  and  hereditary 
governor  of  Maryland,  and  yet  could  be  sued  ou  a 
contract  relating  to  his  possessions  in  Maryland  in 
the  English  courts :  {Penn  v.  Lord  Bcdiimore,  2 
White  and  Tudor's  L.O.  in  Equity  p.  923,  4th  edit.) 
AsBuminflr  the  Khedive,  however,  to  be  a  sovereign 


there  is  no  analogy  between  his  position  and  thai 
of  an  ambassador.  An  ambassador  holds  his  rights 
not  as  his  own,  but  for  and  on  behalf  of  the  sove- 
reign whom  he  represents,  and  cannot,  therefore, 
without  the  consent  of  his  sovereign,  waive  those 
rights.  A  Rovereign,  on  the  other  hand,  haying 
rights  as  his  own,  may  waive  them  and  submit  to 
the  jurisdiction  of  IocmJ  tribunals. 

2  Phillimore's  Intematioiial  Law,  2nd  edit.  p.  180,  par 
143,144; 

Wooltey,  on  International  Law,  p.  152, 157- 
A  court  in  this  country  will  order  security  for  costs 
to  be  given  by  a  sovereign  who  has  been  engaged 
in  commercial  transactions,  and  who,  residing 
abroad  sues  here,  but  will  not  so  order  against  an 
ambassador  residing  here  : 

The  Duke  o/MonUttanoT.  Ohrietin  5  M.  A  S.  503  ; 

The  Envperor  of  Bragil  v.  Robinson,  5  DowL  522. 
If  an  ambassador  had  licence  from  his  sovereign  to 
trade,  he  would  be  in  an  analogous  position  to  bis 
sovereign,  and  it  could  not  then  be  contended  that 
he  would  not  be  amenable  to  the  jurisdiction. 
Suppose  an  ambassador  accredited  to  England 
were  whilst  passing  through  France  to  stay  and 
trade,  would  he  not,  despite  the  rule  which  ordi- 
narily would  exempt  him,  be  subject  to  the  French 
tribunals  P 

.  Whsaton's  International  Law,  by  Dftoa.  1 246 ; 

Twiss,  on  the  Laws  of  Nations,  part  1.  §  205. 
A  sovereign  by  entering  into  trade,  oontraots 
that  he  will  submit  himself  and  his  property  to  the 
jurisdiction  of  local  tribunals,  and  he  has  no  oause 
of  complaint  if  the  jurisdiction  is  exercised.  If 
there  had  been  dama^  done  to  the  cargo  of  the 
Oharhish  by  the  negligence  of  her  master  or  crew, 
an  action  would  have  bin,  as  I  submit,  under  the 
Admiralty  Court  Aot  1861  (24  Yiot.  o.  10)  sect 
6,  against  the  ship.  If,  again,  instead  of  sending 
this  ship,  the  Khedive  had  forwarded  a  oargo  by 
another  vessel,  and  had  attempted  to  stop  im 
traneUth  he  could  have  been  maide  a  defendant  to 
an  interpleader  summons.  Under  the  Supple* 
mental  Customs  Consolidation  Aot  1855  (18  & 
19  Yict.  o.  96)  seot.  25,  this  vessel  might  have 
been  boarded  by  a  custom  house  officer  fbor 
leagues  from  the  Bnglish  coast,  and  no  oomplaint 
oould  have  been  mt^e,  as  she  was  ostensibly  a 
trader.  If  she  had  carried  passengers  elsewhere 
than  to  the  Mediterranean,  she  would  have  required 
a  clearance  under  the  Passenger  Acts ;  (18  &  19 
Vict.  c.  119,  s.  50;  26  &  27  Vict.  o.  51,  s.  13.) 
A  foreign  trading  ship  comes  to  this  country  not 
as  of  right,  but  under  an  implied  lioenoe,  granted 
upon  condition  that  she  will  submit  to  the  juris- 
diction of  the  authorities  here.  This  ship  must 
have  oome  here  under  such  a  licence  and  onder 
such  terms  because  she  was  a  trader.  A  state  is 
only  recognized  in  international  law  as  a  political 
body,  not  as  a  trading  corporation,  and  if  it  under- 
takes the  latter  capacity,  it  cannot  be  oonsidered 
as  entitled  to  greater  privileges  than  other  trading 
corporatioiis. 

BtUt,  Q.C.,  in  reply.— The  object  of  the  postal 
treaties  cited  was  not  to  give  exemption  from 
arrest,  but  to  prevent  cargo  being  carried  into 
ports  free  of  duty.  The  exemption  arises  not 
from  the  packets  carrying  mails,  but  from  their 
being  Gk>vernment  property.  As  to  the  question 
of  waiver,  all  the  authorities  cited  have  treated  a 
waiver  by  a  sovereign  and  by  an  ambassador  aa 
the  same  thing.  The  Duke  ofliontelUmo  v.  OkrieHn 
fuhi  sup.),  shows  that  an  ambassador  may  waive 
his  privilege,  but  a  sovereign  stands  on  a  different 
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foofcing.  He  may  enforoe  a  oontraot,  but  it  cannot 
be  enforced  against  him.  The  fact  that  the  Khedive, 
if  a  sovereign  prince,  would  have  no  just  cause  of 
complaint,  does  not  affect  the  question,  as  bis 
privilege  is  a  right,  which  he  may  dcum,  and  which 
cannot  be  abandoned  except  by  his  express  con- 
sent. In  the  Prins  Frederik  {ubi  atip.)  and  in 
the  Swift  (1  Dods.  Adm.  Bep.  320,  339)  there  was 
trading,  but  that  did  not  take  away  the  privilege. 
The  question  of  how  much  trading  will  destroy 
the  privilege  cannot  be  tried  in  an  English  court. 
The  sovereign  is  the  sole  judge  of  his  own  acts. 
Moreover,  it  is  by  no  means  clear,  that  at  the  time 
of  the  collision  that  there  was  any  trading.  She 
was  not  earning  freight,  but  was  here  for  the  pur- 
pose of  repairs.  Her  ordinary  employment  of 
carrying  the  mails  was  no  more  trading  than  the 
canying  of  mails  by  English  Government  packets. 
The  postal  chaiKes  of  this  country  are  part  of  the 
revenue  of  the  Orown,  and  yet  it  could  not  be  said 
that  her  Majesty  was  a  trader  by  reason  of  her 
vessels  carrying  the  mails.  The  right  to  ex- 
emption depends  not  upon  the  opinion  of  jurists, 
but  upon  the  statute  of  7  Anne,  c.  12,  and  that 
statute  is  imperative  in  the  exemption  it  gives  to 
the  goods  of  ambassadors,  and  consequently  of 
sovereigns.  The  mere  want  of  power  to  send  an 
ambassador  is  not  conclusive  of  the  non-  sovereignty 
of  the  Khedive,  it  is  only  one  of  the  criteria  of  his 
position.  Otir.  adv,  vult 

May  7. — Sir  R.  Philldcobe.— This  is  a  cause 
instituted  on  behalf  of  The  Netherlands  Steamship 
Company,  the  owners  of  the  steamship  Batavier, 
and  on  behalf  of  the  master,  crew,  and  passengers 
thereof,  against  the  screw  steamship  Oharkieh  and 
her  freight,  for  damages  arising  out  of  a  collision 
between  the  Bakmer  and  the  Unarkieh  in  the  river 
Thames,  on  the  19th  Oct.  1872.  This  cause  was 
instituted  and  the  Oharhieh  was  arrested  by  a 
warrant  from  this  court  on  the  21st  Oct.  No  ap* 
pearance  was  at  that  time  entered  on  behalf  of  the 
owners  of  the  Oharkieh,  but  in  the  month  of 
November  an  application  was  made  on  behalf  of 
his  Highness  Ishmael  Pacha,  Khedive  of  Egypt,  to 
the  Oourt  of  Queen's  Bench  for  a  prohibition  to 
restrain  this  court  from  proceeding  further  in  the 
suit,  and  a  rule  nisi  was  granted,  which  rule  was, 
after  argument,  on  the  23rd  Jan.  1873,  discharged. 
It  appears  from  the  report  that  the  Oourt  of 
Queen's  Bench  expressed  no  opinion  upon  the 
question  which  it  was  sought  to  raise  on  the  ap- 
plication for  a  prohibition,  deciding  only  that  the 
question  was  one  upon  which  the  court  was 
specially  qualified  to  adjudicate.  Since  this  de- 
cision an  appearance  has  been  entered  under  pro- 
test for  his  Highness  Ismael  Pacha,  the  Khedive 
of  Egypt,  the  owner  of  the  Oharkieh,  and  Admiral 
Latif  Pacha,  Minister  of  Marine  of  the  Government 
of  Egypt.  The  pleadings  on  protest  have  been 
filed ;  they  consist  of  a  petition  on  behalf  of  his 
Highness  the  Khedive,  an  answer  on  behalf  of  the 
owners  of  the  Batavier,  a  reply,  and  a  conclusion. 
The  petition  concludes  with  a  prayer  to  this  court, 
to  declare  that  it  "  has  no  jurisdiction  to  entertain 
this  suit,  and  that  the  plaintiffs  cannot  prosecute 
the  same  therein,  and  that  the  said  steamship  is 
not  liable  to  the  arrest  and  process  of  this  honour- 
able oourt,  and  to  order  the  said  ship  to  be  re- 
leased from  such  arrest,  and  to  dismiss  the  said 
suit,  and  to  condemn  the  plaintiffs  therein  in  the 
costs  of  these  proceedings. 

The  principal  averments  of  hat  and  law  in 


the    petition    are    the     following:      That     the 
Oha/rkieh  is  the  property  of  his  Highness  Ismael 
Pacha,  the  Khedive  of  Egypt,  as  reigning  sove- 
reign of  the  State  of  Egypt,  and  is  a  public 
vessel    of  the    government  and  semi-sovereign 
State  of  Egypt.    In  support  of  this  proposition 
certain  matters  of  fact  connected  with  the  history 
of  this   vessel  are  set  forth  in  the  succeeding 
articles.    It  is  alleged  that  "  from  the  time  when 
the  Oharkieh  became  the  property  of  his  Highness 
the  Khedive,  as  sovereign  prince  of  Egypt,"  she 
has  been "  a  ship  of  the  Egyptian  branch  of  the 
Imperial  Ottoman  Navy,"  entitled  to  carry  and 
carrying  '*  the  Ottoman  naval  pendant  and  the 
Ottoman  naval  ensign,  which  are  used  by  all  the 
ships  of  the  Egyptian  navy  as  distinguished  from 
Egyptian  merchant   vessels.*'      The  designation 
"  Egyptian  navy"  appears  to  me,  for  reasons  here- 
after to  be  stated,  inaccurate.  It  is  farther  alleged 
that  the  Oha/rkieh  is  officered  by  Egyptian  officers 
holding  commissions  from  the  Khedive  '*  in  the 
naval  service  of  the  Egyptian  government ;"  that 
the  officers  and  crew  are  appointed  by  the  Minister 
of  Marine  of  the  Government  of  Egypt,  and  the 
ship  was  under  his  control  at  the  time  of  her  arrest. 
That  some  time  before  she  left  Egypt  for  England 
she  was  "under  the  control  and  orders  of  the 
Egyptian  Minister  of  the  Interior,  and  was  em- 
ployed by  him  as  a  government  packet,  carrying 
the  mails  and  passengers  and  cargo  between  Alex- 
andria and  Constantinople."    That  in  September, 
1871,  she  was  sent  to  England  to  be  repaired  with 
proper  credentials.    That  for  the  purpose  of  lessen- 
ing expense  she  brought  cargo  to  England,  and,  at 
the  time  of  her  arrest    was  advertised  to  carry 
cargo  back  to  Alexandria.    That  all  freights  and 
passage  money  carried  by  her  were  received  and 
accounted  for  by  the  Egyptian  Minister  of  the 
Interior  as  part  of  the  public  revenues  of  Egypt. 
That  she  had  completed  her  repairs  and  was  return- 
ing from  a  trial  trip  when  the  collision  happened ; 
and  I  may  observe  here  that  she  had  a  small  portion 
of  the  cargo  which  she  was  to  carry  to  Alexandria 
then  on  board.    The  answer,  in  substance,  sets  up 
that  the  Oharkieh  came  to  England  on  the  footing 
of  an  ordinary  merchant  vessel,  and  was  so  treated 
without  objection  in  all  respects   by  the  proper 
public  authorities   in  England.      That  she  was 
regularly  advertised  as  a  merchant  vessel  when 
about  to  leave  Alexandria  for  England,  and  when 
again  about  to  return,  on  the  former  occasion 
carrying  cargo  on  the  terms  of  ordinary  bills  of 
lading.  It  appears  from  the  evidence  that  she  was 
chartered  to  an  English  subject  for  the  voyage  to 
Alexandria.    The  answer  further  submits  that  the 
Khedive  "  is  not  such  a  reigning  sovereign  as  to 
entitle  him  or  the  Government  of  Egypt  to  have 
accorded  to  the  Oharkieh  by  the  comity  of  nations 
or  otherwise  the  privileges  or  immunities  of  a 
public  vessel  of  war  of  an  independent  sovereign 
or  state,  or  the  privilege  of  freedom  from  arrest 
and  process  in  this  suit." 

Not  much  oral  evidence  has  been  given  in  this 
cause.  The  first  witness  had  the  rank  of  a  Pacha 
and  held  a  commission  as  rear-admiral,  granted  by 
the  Porte.  He  had  been  sent  to  England  by  the 
Khedive  to  superintend  the  repairs  of  this  vessel. 
I  collected  from  him  that  there  is  at  present  a  fieet 
of  SIX  or  seven  vessels  belonging  to  the  Khedive, 
all  engaged  in  ordinary  commerce,  "  taking"  (to 
use  the  words  of  the  witness)  "  cargo,  specie,  pas- 
sengers, everything,"  and  all  employed  in  the  same 
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service,  mail  yeflsels  between  Alexandria  and  Con- 
stantinople. It  appears  that  the  same  vessels 
belonged  before  to  a  private  merchant  company, 
and  were  sold  to  the  Khedive.  The  Gha/rldeh  car- 
ried the  flag  of  the  Imperial  Ottoman  navy.  It 
appears  that  there  is  a  flag  nsed  for  Egyptian  mer- 
chant vessels,  bat  no  flag  of  the  Egyptian  navy,  as 
pleaded.  A  person  of  the  name  of  Anderlich  is 
acting  commander,  with  no  naval  rank,  and  not  a 
subject  of  the  Khedive.  The  Khedive  appoints  to 
no  higher  rank  than  that  of  captain  in  the 
navy,  the  Saltan  appointing  all  higher  officers,  and 
similarly  in  the  army.  Mr.  Jackson  deposed  that 
his  firm  acted  as  brokers  for  the  Oharteieh ;  that 
he  chartered  the  Oharhieh  back  to  Alexandria,  and 
caused  handbills  to  be  printed,  of  which  the  follow- 
ing is  a  specimen : — 

Begnlar  line  of  sorew  steamers  to  Malta  asd  Alexan- 
dria. Will  be  promptly  deepatohedtofollow  the  Mahalla, 
the  remarkably  fine  flrst-cliMB  sorew  steamer,  Charkibh, 
A 1.  for  Malta  and  Alexandria.  Has  excellent  accommo- 
dation for  passengers.  1167  tons  register.  1200  horse 
power.    Loading  in  Millwall  dock. 

John  Andkblich,  Commander. 

All  goods  receiyed  by  special  aneement,  and  most 
be  sent  alongside  at  least  two  clear  days  before  the  date 
of  clearing,  and  mast  be  distinctly  marked  with  the  name 
of  the  port  for  which  they  are  destined,  or  the  ship  will 
not  be  responsible  for  the  detivery  of  the  same.  Barges 
will  be  onladen  as  qnickly  as  possible  to  suit  the  con- 
venience of  stowage;  bnt  if  delay  occurs,  from  any 
oaose  whatever,  the  owners  will  not  be  responsible 
for  detention  of  craft.  Engagement  of  eoods  are  sub- 
ject to  there  being  room  in  the  yeesel  when  they  come 
akmgside. 

For  freight  orpassMre  apply  to 

W.  E.  BoTT  &  CO;,  9  Billiter.street ;  or  to 
G.  L.  Jackson  &  Sons,  18,  Billiter-street. 

Mate's  receipts  (if  any)  required  in  exchange  for  bills 
of  lad^,  which  must  be  obtained  of  Oookes  and  Lloyd, 
51,  Fenchuroh-street. 

He  said  that  the  Oha/rhieh  on  the  arrival  here  was 
entered  by  him  at  the  cnstom-honse,  like  an  ordi- 
nary merchant  Tessel ;  that  be  stated  that»  as  the 
ship  belonged  to  the  Khedive,  he  had  no  register 
to  produce,  and  the  ezcase  was  admitted ;  that  he 
paid  light,  pilotage,  and  tonnage  daes.  O'Connor, 
a  oastom-honse  officer,  was  examined.  He  boarded 
the  Oharhieh  at  Gravesend,  and  went  up  with  her 
to  the  docks,  where  he  left  her  in  charge  of  the 
oastom-hoose  authorities. 

From  these  averments  in  the  pleadings,  and 
these  facts  in  the  evidence,  the  following  qneb- 
tions  arise: — (1.)  Is  the  international  status 
of  the  Khedive  that  of  a  sovereign  prince  of 
BgyptP  (2.)  Is  he  entitled  by  virtoe  of  that 
status  to  claim  the  exemption  of  this  ship  from 
the  jarisdiction  of  this  court  P  And  (3.)  If  he  be 
entitled  to  this  privilege,  has  he  waived  or  for- 
feited it  P  I  proceed  to  consider  these  questions 
in  their  order,  and,  first,  as  to  the  international 
status  of  his  Highness  the  Khedive.  Very  scanty 
evidence  as  to  this  status  of  the  Khedive  was  pro- 
duced before  me  at  the  hearing  of  the  case.  I  was 
told  bv  the  counsel  for  his  Highness  that  it  was 
considered  improper  to  offer  evidence  a{)on  this 
subject :  that  it  was  my  duty  to  take  official  oog- 
nizance  of  that  status,  and  to  obtain,  by  reference 
to  the  Foreign  Office,  any  information  which  1 
might  think  necessary.  Whether  this  was,  or  was 
not,  the  right  course  on  the  part  of  the  counsel  to 
fl^opt,  I  do  not  now  stop  to  inauire.  I  have  en- 
deavoured to  inform  myself,  and  have  had  recourse 
to  the  following  sources  of  knowledge :  (1.)  The 
general  history  of  the  government  of  Egypt.    (2.) 


The  firmans  which  oontain  the  public  law  of  the 
Ottoman  empire  on  this  subject.  (3.)  The  Bnro- 
pean  treaties  which  concern  tbe  relations  between 
Egypt  and  tbe  Porte.  (4.)  The  answer  whioh  the 
Foreign  Office  has  furnished  to  an  inquiry  which  I 
thought  it  my  duty  to  make. 

In  the  first  place,  some  reference  to  the 
past  as  well  as  the  present  political  history 
of  Egypt  seems  necessary  in  order  to  ascer- 
tain whether,  at  any  time  since  the  Mahom- 
medan  conquest,  that  country  has  possessed  the 
character  of  an  independent  state;  because,  in 
weighing  the  effect  of  donbtfiil  facts  and  otroum- 
stances  arising  out  of  the  vicissitudes  of  na^ooal 
life,  it  might  fi^irly  be  considered  that  such  a  cha- 
racter once  possessed  might  more  easily  revert, 
than,  having  had  no  previous  existence,  be  for  the 
first  time  created.  The  conquest  of  Egypt  was 
effected  by  Amer,  the  general  of  the  Oaliphs,  in 
038  A.D.,  and  from  the  death  of  Oaiiph  Omar,  in 
644  A.D.,  it  continued  to  be  a  province  of  the  Ajrab 
empire  under  a  governor  appointed  by  the  Caliphs. 
This  nominal  subordination  to  the  Oaliphs  appears 
to  have  continued  while  the  government  de  faeto 
was  in  the  hands  of  various  dynasties,  who 
reigned  under  the  title  of  Soldan  or  Sultan 
of  Egypt  The  last  sultan  of  the  Memlook 
dvnast^  of  Egypt,  which  had  been  established 
about  1250  A.D.,  was  overthrown  in  1517  A.D.,  by 
Selim  I.,  the  Ottoman  Sultan  of  (JonMiantinople. 
About  this  time  the  last  of  the  Caliphs  in  Egypt 
died ;  and  tbe  caliphate  of  Egypt  came  to  an  end, 
and  tbe  title  of  Oaiiph  was  thenceforward  assumed 
by  tbe  Saltan  of  Constantinople.  Although  SelimL 
abolished  the  dynasty  of  tbeMemlooks,  hepreeerved 
an  aristocracy  ot  that  race  under  the  authority  of 
the  Viceroy,  nominated  by  the  Porte  and  designated 
Pacha  of  Egypt.  By  this  new  constituti<m,  twenty- 
four  Beys  were  created ;  and  the  obligation  was  im- 
posed of  sending  tribute  to  Constantinople,  and  ci 
fumishiDg  12,000  men  in  time  of  war.  This  quan-re- 
public,  composed  of  a  Memlook  aristocracy,  was  not 
wholly  abolished  till  after  the  period  of  ^e  Frendi 
invasion  at  the  close  of  the  last  century.  During 
this  interval,  however,  successful  chieftains  oon- 
tinually  revolted  from  the  Porte,  and  the  more 
powerful  of  the  Beys  exercised  absolute  dominion 
over  the  country.  In  1747,  A.D.,  Ibrahim  Kehia 
seized  upon  the  supreme  authority  and  declared 
the  independency  of  Egypt.  In  1758,  A.D.,  Ali 
Bey,  not  the  least  remarkable  of  those  warriors 
who  rose  to  the  surface  in  these  troubled  timee, 
possessed  himself  of  the  Government  of  Egypt,  and 
ruled  over  that  country  some  time  with  an  m>- 
pearanoe  of  deference  to  and  a  recognition  in  the 
abstract  of  the  sovereignty  of  the  Porte,  up  to  the 
period  of  1774,  A.D.,  when  his  eventfnl  career  was 
ended.  In  1798,  A.D.,  the  invasion  of  Egypt  by 
Bonaparte  took  place  under  the  pretext  of  aeliver- 
ing  Egypt  from  the  Memlooks.  In  1801,  A.D., 
the  victories  of  England  once  more  restored  Egypt . 
to  the  dominion  of  the  Porte.  In  1806,  A.D.,  an 
important  epoch  begins.  In  that  year  Mahommad 
All  obtained  from  the  Sultan  a  legal  nomination  to 
the  Paohalic  of  Egypt,  the  actual  authority  of 
whioh  he  was  already  exercising.  Aftmr  the  de- 
parture of  the  English  from  Alexandria  and  the 
massacre  of  the  Memlook  Beys,  Mohammed  took 
the  command  of  forces,  previously  sent  by  him 
into  Arabia,  to  subdue  the  sect  of  the  Wahabeea. 
During  the  interval  between  this  period  and  1831, 
A.D.,  he  possessed  an  army  of  60,000  men,  a  oon- 
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siderable  navy,  established  a  Ssftido  empbe  from 
Senaar  and  Kadofan  over  all  B  jria  to  Adana,  a 
part  of  Cilicia  at  the  foot  of  Moont  Taoras,  and 
mledover  the  island  of  Oandia.  The  Porte, 
straggling  with  the  rebellion  of  the  Paoha  of 
Janina,  not  sabdued  till  1822,  A.D.,  and  the  up- 
risins  of  the  Greeks,  whoso  liberties  were  estab- 
lished by  the  battle  of  Nayarino  in  1827,  A.D., 
opposed  a  fltfal,  underhand,  and  feeble  opposition 
to  the  continued  practical  aggression,  however  dis* 
gaised  in  language,  of  its  great  subject.  Between 
the  Battle  of  Navarmo  (1827  A.D.).  and  the  treaty, 
presently  to  be  mentioned,  of  1833,  A.D.,  an  im- 
portant portion  of  Egyptian  history  intervenes, 
haying  a  more  immediate  and  direct  bearing  upon 
the  question  of  public  and  international  law,  which 
I  am  called  upon  to  decide.  Mohammed  Ali,  on 
being  refused  the  Pachalio  of  Acre  by  the  Porte, 
found  various  pretexts  for  the  invasion  of  Syria,  on 
the  actual  possession  of  which,  it  was  manifest,  the 
supremacy  of  the  Porte  or  of  the  Khedive  of  Egypt 
wonld  depend.  In  1831,  A.D.,  the  Egyptiah  army 
and  Ibrahim  Pacha  passed  the  frontier.  As  soon 
as  the  Porte  was  apprised  of  this  event,  an  order 
was  immediately  despatched  to  Mohammed  Ali  to 
recall  his  troops.  To  these  and  other  orders  he 
turned  a  deaf  ear.  Ai^  official  declaration  of  war 
against  him,  preceded  by  a  religious  anathema  or 
public  declaration,  that  he  and  his  sons  were 
rebels,  and  out  of  the  pale  of  Mussulman  law,  did 
not  stop  his  course.  In  May  1832  Acre  was 
oaptnrea  by  his  troops.  Not  long  afterwards  all 
Syria  was^conquered  for  him  by  Ibrahim,  his  gene- 
nJ  and  son.  The  armies  of  the  Porte  were  routed 
and  destroyed,  and  the  advance  of  the  conqueror 
upon  Constantinople  was  only  prevented  by  the 
intervention  of  the gpreat  European  Powers.  Never- 
theless by  a  kind  of  convention  usually  called  the 
treaty  of  Kutaieh,  (a)  between  the  Sultan  and  Mo- 
hammed, the  latter  obtained,  a  great  addition  of 
gDwer  and  territory ;  for  he  retained  possession  of 
yria  and  the  passes  of  Mount  Taurus  or  the  dis- 
trict of  Adana.  He  undertook  indeed  to  pay 
tribute  for  Syria,  as  well  as  for  Egypt ;  but  with 
his  army  and  navy  untouched,  and  with  these  pos- 
sessions, the  Pacha  of  Egypt  was  allowed  to  re- 
main, in  fact,  more  powerful  than  his  nominal 
master  at  Constantinople. 

Here  I  will  pause  a  moment  to  consider  the 
law  applicable  to  the  facts  as  now  stated.  What 
were  the  relations  at  this  epoch  existing  be- 
tween the  Khedive  and  the  Porte,  and  what  was 
the  nature  and  character  of  the  authority  of  the 
former,  so  far  as  foreign  states  are  connected  with 
these  considerations  P  Did  they  entitle  the  Khedive 
to  the  privilege  of  the  sovereign  of  an  independent 
state  P  These  are  qaestions  which  must  be 
answered,  like  all  others  appertaining  to  inter- 
national jurisprudence,  by  a  reference  to  usage, 
authority,  and  the  reason  of  the  thing.  Many  ac- 
credited writers  and  jurists  have  drawn  a  distinc- 
tion, which  seems  not  to  have  escaped  the  framer 
of  the  Khedive's  petition  on  protest  now  before 
me — between  a  sovereignty  absolute  and  pure,  and 
that  less  complete  and  perfect  dominion  to  which 
the  name  of  half  sovereignty  (demi-souverain)  has 
been  given.  I  am  inclined  to  think  that  the  sove- 
reign of  a  state  in  the  latter  category  may  be 
entitled  to  require  from  foreign  states  the  con- 

(a)  See  Tteta,  Besoneil  des  Traits  de  la  Porte  Otto- 
auaie,  vol.  2,  p.  854.— En. 


sideration  and  privileges  which  are  unquestionably 
incident  to  the  ruler  of  a  state  who  is  in  the  former 
category.  There  are  also  certain  acts  of  feudal 
homage,  or,  as  jurists  say,  servitulea  juris  genHumf 
which  do  not  disentitle  the  state  obliged  to  them  to 
an  international  existence  as  a  separate  state.  Some 
examples  of  half  sovereignties  are  to  be  found  in  his- 
tory. Some  of  the  smaller  states  (halb  souverain)  of 
the  German  confederation,  before  it  was  virtually 
destroyed  by  Napoleon's  confederation  of  the 
Bhine,  and  formally  extinguished  by  the  abdica- 
tion of  the  Emperor  Francis  in  1806,  also  famished 
examples  of  states  cum  imminuHone  imperii — to 
borrow  the  expression  of  Grotius  (De  Jure  BeUi  el 
Paeis,  Lib.  2,  c.  1 5,  s.  7-1) — ^but  entitled  to  be  treated 
as  states  by  foreign  powers.  The  old  feudal  relations 
of  the  Dukes  of  Berguody,  Normandy,  and  Brit- 
tany to  France  did  not,  I  believe,  prevent  these 
princes  from  being  considered  as  sovereigns 
at  home  and  abroad,  and  from  being  entitled  to 
be  represented  by  ambassadors  at  foreign  courts. 
Other  instances  might  be  mentioned,  in  which 
neither  the  payment  of  tribute,  as  in  the  cases  of 
the  kingdom  of  the  Two  Sicilies  to  the  Pope,  con- 
tinued till  1818,  A.D.,  or  of  the  King  of  Hungary  to 
the  Sultan,  from  the  reign  of  Feroinand  the  First 
till  the  treaty  of  Silvatorok  in  1606,  A.D.,  nor 
other  acts  of  purely  feudal  homage,  such  as  the 

?resentation  of  the  white  palfrey  presented  to  the 
ope  by  the  King  of  the  Two  Sicilies,  disentitled 
the  representative  of  a  state  in  these  conditions  to 
the  enjoyment  abroad  of  the  privileges  usually 
accorded  to  a  foreign  sovereign  or  his  repre- 
sentatives. It  has  been  well  said  by  a  com- 
mentator on  Marten's  work :— "  La  souverainet^ 
ext^rieure  n'est  autre  chose  que  Tind^pendence 
de  r^tat  vis-Jk-vis  des  autres  (Notes  on  1.  1, 
ch.  iii.  §  23,  of  "  Martens'  Precis  du  droit  des  Oens,** 
2nd  ed.  Verg6, 1. 1,  p.  103).  It  may,  however,  be 
that,  if  such  a  stcUf^  existed  de  facto,  it  would  not 
be  the  province  of  the  tribunals  of  a  foreign  state 
to  look  beyond  the  fact,  or  to  inquire  minutely  or 
at  all  into  the  history  of  its  establishment.  Inter- 
national law  has  no  concern  with  the  form,  cha- 
racter, or  power  of  a  state :  if,  through  the  medium 
of  a  government,  it  has  such  an  independent  exis- 
tence as  to  render  it  capable  of  entertaining  inter- 
national relations  with  other  states.  An  apt  illus- 
tration of  this  position  is  furnished  by  the  status 
accorded  by  European  Powers  in  more  modem 
times  to  what  were  once  commonly  called  the 
Barbary  States.  They  had  practically  shaken  off 
the  Ottoman  dominion.  Bynkershoek  describes 
them  as  "  oivitates  qusB  certam  sedem  atque  ibi 
imperium  habent,  et  quibasoum  nunc  pax  est  nunc 
bellum,  non  seous  ac  cum  aliis  gentibus,  quique 
proptereaceterorom  principnm  jure  esse  videntur." 
(QucBst,  Jur,  Piib,  B.  1,  c.  17.)  And  in  the  year 
1801  Lord  Stowell  fully  adopted  this  position,  and 
asserted  that  the  African  States  had  long  ago 
acquired  the  character  of  established  governments, 
with  whom  we  have  regular  treaties,  acknow- 
ledging and  confirming  to  them  the  relations  of 
legal  communities;  and  he  remarked  that,fdthough 
their  notions  of  international  justice  differ  firom 
those  which  we  entertain,  we  do  not  on  that 
account  venture  to  call  in  question  their  public 
acts — that  is  to  say,  that  although  they  are  per- 
haps on  more  points  entitled  to  a  relaxed  appli- 
cation of  the  principles  of  international  law,  de- 
rived exclusively  from  Earopean  custom,  they  are 
nevertheless  treated   as  having  the  rights   and 
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daties  of  states  of  the  oiyilized  world :  (The  flsZano, 
4  C.  Bob.  Adm.  Bep.  5.)  It  is  to  be  observed,  how- 
ever, that  the  oonrt  proceeded  upon  the  prinoiple 
that  a  nation  with  whom  we  had  regular  treaties, 
was  de  facto  acknowledged  without  a  formal  reooff- 
nition  to  have  what  jurists  have  termed  the  right 
of  a  politioal  personalty  (Kliiber,  Droit  dea  Qena 
modeme  de  VEurope,  §  21),  that  is  the  position  of 
a  state  in  the  great  commonwealth  of  nations. 

If,  at  this  period,  I  had  been  obliged  to  decide 
whether  the  i^acha  of  Egypt  was  entitled  to  the 
privilege  of  a  sovereign  in  this  country,  my 
decision  would  have  been  influenced  by  a  regard 
to  the  defcicto  sovereign  rights  apparently  exer- 
cised at  this  period  by  nis  Highness ;  and  perhaps 
the  analogy  of  an  European  state  having  absolute 
dominion  over  its  own  subjects  with  feudal  sub- 
ordination to  another  state  might  have  been  cited 
with  effect.  Though,  even  in  this  crisis  of  the 
history  of  Egypt,  when  the  independence  of  that 
country  was  so  nearly  established,  it  must  be  ob- 
served that  no  attempt  appears  to  have  been  made 
on  behalf  of  the  Pacha  to  exercise  the  principal 
international  attribute  of  sovereignty,  namely,  the 
jua  legationiit  to  be  represented  by  an  ambassador 
or  diplomatic  agent  at  the  coort  of  foreign  sove* 
reigns,  nor  is  there  any  reason  to  believe  that 
such  an  attempt,  if  made,  would  have  been  suc- 
cessful. 

But  in  the  interval  between  1833,  A.D.,  and 
1841,  A.D.,  the  scene  is  greatly  changed.  The 
actors  remain,  but  play  very  different  parts.  Nor 
is  it  unimportant  to  observe,  wi&h  reference  to  the 
question  immediately  before  me,  that  the  stream 
of  Egyptian  political  historv,  however  immiscible 
the  onfloraoters  of  the  individual  Mahommedan  and 
Christian  may  be,  has  ever  since  this  epoch  been 
ffrcatly  affected  by  the  currents  of  European 
diplomacy.  I  pass  by  earlier  treaties  and  the 
treaty  of  Unkiar  Skelessi  in  1833,  A,D.,  (a)  which 
placing  Turkey  under  the  protectorate  of  Bussia, 
nas  been  superseded  by  a  later  treaty.  Mohammed 
Ali  and  Ibrahim  in  1834,  AJ).,  pursued  the  scheme 
of  uniting  all  the  provinces  belonging  to  the 
Oaliphate  under  their  Government ;  but  discon- 
tents arose  among  the  natives  of  Syria,  which 
were  not  appeased  by  the  disarmament  of  the 
Druses  and  of  the  population  ffenerally.  These 
discontents  revived  tne  hopes  of  the  Smtan,  and 
in  1839,  A.D.,  he  sent  another  army  into  Syria, 
which  was  defeated  at  Nezib.  But  in  1840,  A.D., 
Mohammed  Ali  was  made  aware  that  the  European 
powers  would  not  allow  an  Arab  empire  to  be 
establishad  on  the  ruins  of  the  Ottoman  state. 
England  sent  an  agent  to  warn  the  Pacha  of  his 
danger,  and  in  answer  to  a  statement  of  his 
rights,  the  following  language  was  used.  "  I  have 
to  instruct  you,''  said  liora  Palmerston  (in  a 
despatch  bearing  date  Feb.  25,  1840)  to  Golonel 
Hodges,  the  agent  emploved,  "  on  the  next  ooca* 
sion  on  which  Mohammed  Ali  shall  speak  to  you 
of  his  rights,  to  say  to  his  Highness,  that  jon  are 
instructed  by  your  Gbvemment  to  remind  him 
that  he  has  no  rights  except  such  as  the  Sultan 
has  conferred  upon  him ;  tnat  the  only  legitimate 
authority  which  he  possesses  is  the  authority  which 
has  been  delegated  to  him  hj  the  Saltan  over  a 
poruon  of  the  Saltan's  domimons,  and  which  has 

(a)  Martons,  Nouvean  Beoneil  de  Traits  (Mnrhard), 
vol  zi.^  p.  655 ;  State  Papers,  vol.  zx.,  p.  1176 ;  Lesur, 
Aimiiair6HiBtoriqiieUiiivsr8el,1884,  App.  p.  123.— En. 


been  entrusted  to  him  for  the  sole  purpose  of 
being  used  in  the  interest  and  in  obedience  to  the 
orders  of  the  Sultan ;  that  the  Sultan  is  entitled 
to  take  away  that  which  he  has  given;  that 
the  Saltan  may  probably  do  so  if  his  own  safety 
should  require  it ;  and  that  if  in  such  case  the 
Saltan  should  not  have  the  means  of  self- 
defence,  the  Sultan  has  allies,  who  may  possibly 
lend  him  their  means." — (Oarreepondence  relating 
to  ths  affairs  of  the  Levant,  presented  to  Parlia- 
ment in  1841.  Part  L,  p.  592.)  And  on  the  18th 
July  1840,  Lord  Palmerston  wrote  to  Golonel 
Hodges  as  follows :  *'  You  will  see  that  orders 
have  been  given  to  the  British  fleet  to  act  at  onoe, 
by  cutting  off  the  comma nioation  between  Syria 
and  Egypt,  and  by  helping  the  Syrians.  If  Me- 
hemet  AJi  should  complain  of  this,  and  of  its 
being  done  without  notice,  you  will  remind  him 
civilly  that  we  are  the  allies  of  the  Sultan  in 
maintaining  their  allegiance,  and  to  assist  the 
Sultan  against  those  of  his  subjects  who  are  in 
revolt  against  him,  as  Mehemet  Ali  is ;  and  that 
Mehemet  Ali,  not  being  an  independent  sovereign 
with  whom  the  Four  Powers  have  anv  political 
relations,  these  powers  are  not  bound  to  give 
him  any  notice  of  their  intended  proceedings  "  : 
(Ibidf  pt.  IL,  p.  5).  And  again,  on  the  14th  Sept. 
1840  Lord  Palmerston  wrote,  "  with  reference 
to  your  dispatch  of  the  17th  Aug.,  I  have  to 
instruct  you  to  state  in  writing  to  Mehemet  Ali, 
if  the  state  of  things  should  render  it  neces- 
sary to  do  so,  that  Egypt  is  a  portion  of  the 
dominions  of  the  Sultan ;  that  British  subjects 
have  certain  rights  and  privileges  as  to  the  security 
of  their  persons,  property,  and  commerce  in  aU 
parts  of  the  Ottoman  Empire,  by  virtue  of  treaties 
concluded  between  the  British  Grown  and  the 
Porte  ;  and  that  any  subject  of  the  Sultan,  whether 
in  a  state  of  obedience  to,  or  of  revolt  against,  the 
authority  of  the  Saltan,  who  should  take  upon 
himself  in  anv  way  or  in  the  slightest  decree  to 
molest  British  subjects,  or  to  interfere  with  the 
exercise  of  their  rights  and  privileges,  would  incur 
a  heavy  and  most  serious  responsibility  "  (Ibid, 
pt.  2,  p.  137).  These  passages  from  the  despatches 
of  the  English  Secretary  for  Foreign  Affairs  were 
not  adverted  to  in  the  argument  of  counsel,  I 
suppose,  however,  that,  after  such  reference,  it 
could  not  be  contended  that  if  at  this  epoch  the 

Suestion  now  before  me  as  to  the  claim  of  the 
[hedive  to  be  treated  by  England  as  a  sovereign 
prince  had  arisen,  such  a  claim  could  have  been 
maintained  in  this  court. 

Have  events  subsequent  to  this  epoch  made 
this  claim,  then  untenable,  capable  of  being 
sustained?  Surely  not;  for  the  principles  of 
international  policy  enunciated  in  these  de- 
spatches were  fully  carried  into  execution  bv 
tne  convention  of  15th  July  18^,  (a)  by  whid^ 
Austria,  England,  Prussia,  and  Bussia  concurred  in 
the  determination  to  protect  the  Porte  by  coercive 
measures,  if  necessary,  against  the  Pacha.  Whether 
the  Pachashould  be  a  sovereign  prince  or  a  Subjeot» 
however  powerful,  of  the  Porte,  seems  to  have 
depended  on  the  result  of  this  war.  But  the  con- 
sequence of  this  European  intervention  was  the 
rapid  overthrow  of  the  Pacha's  power  in  Syria ; 
idfter  which  the  Sultan  issued  to  the  Pacha  the 

(a)  See  5  Hertolet's  Treaties,  pp.  585,  544;  State 
Papers,  vol.  xxviii.,  P.  342;  Morhud,  Nonv.  Baeueil  da 
Trsit^  voL  L,  p.  156.»Bd. 
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firman  of  ISbh  Feb.  1841,  to  which  I  will  presently 
refer,  and  whioh,  with  the  other  firmans  bearing 
en  this  snbjeet,  will  be  found  in  the  appendix  to 
this  judgment.  In  1849  Mohammed  AH,  haying 
ceased  to  mle  on  aoconnt  of  imbecility  in  the 
preceding  year,  died,  and  was  snoceeded  by  Abbas, 
who  died  in  1854 ;  to  him  snoceeded  Saed,  who 
died  in  1863,  and  to  him  snoceeded  the  present 
Khedive.  In  1866,1867,1869,  circumstances  in- 
duced the  Porto  to  issue  additional  firmans :  (See 
i^pendiz  to  judgment.)  In  these  documents,  as 
wcul  as  in  the  firman  of  1841,  are  to  be  found  the 
existing  rdations  between  the  Porto  and  the 
Placha  of  Egypt,  now  called  the  Khediye.  The 
principal  and  most  important  of  these  relations 
may  he  said  to  form  part  of  the  present  public 
law  of  Europe. 

The  first  firman  of  13th  Feb.  1841  (of  which 
I  haye  only  the  French  translation)  begins 
by  recitinff  the  act  of  submission  (I'acto  de 
Boamission)  by  the  Pacha  (see  AnnuiEd  Begps* 
ter,  1841,  p.  285),  and  the  experience  which 
he  has  acquired  during  ths  time  he  has  ooou* 
pied  the  position  of  ''  (^yemeur  de  TEgypto," 
and  proceeds. — *'Je  t'accorde  le  gouyernement 
de  TEp^pto  dans  S6S  anciennes  limites,  avec 
le  privilege  additionel  de  Th^r^it^."  Certain 
conditions  are  added  as  to  the  succession  of  his 
heir  in  the  direct  male  line,  on  the  failure  of  which 
the  Porto  is  to  confer  the  government  on  some 
other  person :  {Oorretpondenee  relating  to  the  affairs 
of  the  Levant,  pt.  3,  pp.  436,  437).  And  then 
follows  this  important  qiudification  (p.  437) :  "  Bien 
one  les  Pachas  d'Egypt  ayent  obtonu  le  privilege 
oe  Vh6T6d\i6  ils  doiveut  cependant  dtre  consid^res 
Mant  d  la  prSeSance  eomme  etant  vwr  im  pied 
a^SgalUe  avee  lee  auiree  Vizire,  iU  eeront  iraitSe 
wmivM  lee  antree  Vwire  de  ma  StMime  Porte,  et 
xeceyront  les  mdmes  titres  que  Ton  donne  aux 
aotree  Yizirs  quand  on  leur  writ*'  All  the  treaties 
ocmoluded,  or  to  beconduded, between  thePortoand 
friendly  powers  "  seront  compl^tement  mis  h,  I'exe- 
ontion  dans  hkprovinee  de  TEgypto  aussi " ;  so  also 
the  fundamcTital  laws  contained  in  theHatti-Sheriff 
of  anlhan^ :  (3  Nov.  1839.  State  Papers,  vol.  31, 
p.  1239).  All  taxes  are  to  be  imposed  and  re* 
oeiyed  in  the  name  of  the  Sultan,  and  **  attandu 
que  lee  Egyptiens  aussi  sent  Us  sujets  de  ma 
mbUme  Porte,*'  certain  regulations  are  to  be  made 
to  prevent  their  being  harassed  by  the  manner  of 
tbmr  imposifaon.  The  amount  of  annual  tribute  is 
to  be  fixed.  The  army  is  not  iK>  exceed  18,000 
men,  *'  mais  vu  que  les  troupes  de  torre  et  de  mer 
de  FBgypto  sont  institu^  pour  le  service  de  ma 
Sublime  Porte,  il  B&n  permis  en  tomps  de  eeurre 
de  les  porter  an  nombro  qui  aura  ^te  jug?  con- 
venable  par  ma  Sublime  Porto.''  The  troops  are  to 
oarrr  the  same  colours  as  those  of  the  Porte.  In 
the  fimum  of  27th  May  1860,  which  settled  the 
mode  of  succession  to  the  Pachalio,  the  Sultan 
speaks  of  the  acts  of  the  Viceroy  'Mepuis  ta 
nomination  au  gouvernement  g^n^ral  de  TEgypto, 
qui  est  Tune  dee  provinces  les  plus  importantes  de 
men  Empire."  In  the  finnan  of  15th  June  in  the 
same  year  the  Sultan  settled  the  mode  of  appoint- 
ing a  Begenqy  in  case  of  the  Viceroy  dying  before 
his  son  had  attained  the  age  of  eighteen  years. 
The  firman  of  8th  June  1867  is  addressed  "to 
my  ilhistrious  Visier  Ismail  Pacha,  who  now 
hc^s  the  rank  of  Grand  Vizier,  with  the  title  0( 
'Khidev' of  Egypt"  It  again  refers  to  the  fund- 
amental laws  i^ichare  to  be  observed  in  Egypt  as 
Vol.  I.,  N.  S. 


well  as  in  other  parts  of  the  dominions  of  the 
Porto,  but  allows  the  Viceroy  to  frame  certain 
regulations,  and  then  proceeds  (here  I  have  only 
the  English  translation) : — **  In  like  manner,  whilst 
all  the  treaties  of  the  Sublime  Porto  must  be 
respected  in  Egypt,  an  exception  is  made  only  as 
regards  the  customs  duties,  and  as  regards 
foreigners,  in  matters  relating  to  the  police,  postal 
and  transit  services,  for  which  fhll  powers  are 
given  to  thee  to  entor  into  special  arrangements 
with  foreign  agents.  But  such  arrangements  mast 
not  take  the  form  of  treaties  or  conventions  having 
any  political  signification  or  purport.  And  in  the 
event  of  their  being  inoonsistcmt  with  the  prihciples 
laid  down  above,  or  opposed  to  my  original 
sovereign  rights,  it  will  be  necessary  to  noto 
them  as  null  and  void.''  On  29th  April  1861 
a  tieaty  of  commerce  and  navigation  between 
Her  Majesty  and  Uie  Sultan  was  signed  at 
Kanlida.  (a)  By  the  20th  Article  it  is  provided 
that  "  The  present  treaty  shall  receive  its  execu- 
tion in  all  and  every  one  of  the  provinces  of  the 
Ottoman  empire;  that  is  to  say,  in  all  the  posses- 
sions of  his  Imperial  Majesty  the  Sultan,  situated 
in  Europe  or  in  Asia,  in  Egypt  and  in  the  other 
parts  of  Africa  belonging  to  the  Sublime  Porte, 
and  in  Servia,  and  in  the  United  Principalities  of 
MoldaviaandWallaohia: "  ( See  Hertslet's  Treaties, 
vol.  xi.,  pp.  561,  567.)  I  have  been  informed 
that  the  British  Consul  Gtoeral  in  Egypt  does  not 
obtain  an  exequatur  from  the  Viceroy,  but  on  his 
appointment  obtains  the  herat  or  exequatur  from 
the  Porto.  The  result,  then,  of  the  historical  in- 
qjuiry  as  to  the  status  of  his  Highness  the  Khedive 
is  as  follows :  That  in  the  firmans,  whose  authority 
upon  this  point  appears  to  be  paramount,  Bgypt 
is  invariably  spoken  of  as  one  of  the  provinces 
of  the  Ottoman  empire.  That  the  Egyptian 
army  is  regulated  as  part  of  the  military  force 
of  tne  Ottoman  empire.  That  the  taxes  are 
imposed  and  levied  in  the  name  of  the  Porto. 
That  the  treaties  of  the  Porto  are  binding  upon 
^87.P^>  ^^^  that  she  has  no  separate  jus  legor 
tionis.  That  the  flag  for  both  the  army  and  navy 
is  the  flag  of  the  Porte.  All  these  facto,  according 
to  the  unanimous  opinion  of  accredited  writors,  are 
inconsistont  and  incompatible  with  those  condi- 
tions of  sovereignty  which  are  necessary  to  entitle 
a  country  to  be  ranked  as  one  among  the  great 
commumty  of  states.  Against  this  array  of  nega- 
tive proof  is  to  be  set  the  solitary  drcumstance 
that  the  office  of  the  Eliedive  is  hereditary.  It 
requires  but  little  considOTation  to  see  that  this 
peculiarity  cannot  affect  the  question.  Egypt  re- 
mains a  province  of  an  empire,  and  does  not  become 
an  empire,  because  her  Viceroy  is  hereditary.  The 
Viceroy  does  not  become  a  sovereign  pnnce  be- 
cause his  sovereign  permits  him  to  transmit  the 
viceroyalty  to  his  descendanto  in  the  direct  male 
line.  The  hereditary  character  does  not  confer  on 
the  holder,  in  this  case,  the  right  of  making  war 
and  peace,  of  sending  an  ambassador,  or  of  main- 
taining a  separate  xmlitary  or  naval  force,  or  of 
governing  at  all,  except  in  the  name  and  under  the 
authority  of  his  sovereign.  The  hereditary  cha- 
racter of  the  viceroyalty  may  make  the  viceroy 
the  chief  subject  of  the  Porto,  but  he  is  still  a 
subject  prince,  and  not  a  sovereign  prince  or 
reigning  sovereign"  even  ''of  a  semi-sovereign 

(a)  See  Archives  Diplomatiques,  1861,  vol.  4,  page  5.^ 
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state,"  aooording  to  the  terms  of  the  petition  on 
protest  (a) 

I  have  one  more  observation  to  make  before  I 
leave  this  branch  of  the  snbjeot.  It  cannot  be  urged 
in  favour  of  the  exemption  of  the  Oharkieh,  that, 
though  she  may  have  been  erroneously  claimed  as 
a  public  vessel  of  the  Eoyptian  government,  it  is 
substantially  the  same  wing  if  she  be  a  public 
vessel  of  the  Ottoman  government,  of  which  the 
government  of  E^31>t  is  a  part ;  because  at  the 
very  beginning  of  these  proceedings  I  directed  the 
Besistrar  to  write  the  following  letter  to  the 
ambassador  of  the  Porte  :^ 

Admiralty  Bfloistry,  Dootcxr's  OoiBinons, 
^th  Nov.  1872. 
Your  Exoellenoy,— I  am  direoted  by  the  Judge  of  the 
High  Ckmrt  of  Admiralty  to  apprise  you  that  a  oaase  of 
damage  on  behalf  of  the  owners  of  a  vessel  oalled  the 
Batavier  has  been  iiistitated  ia  this  oonrfc  against  a  vessel 
oalled  the  Chairkeith  or  Oharhieh,  The  Judge,  having 
reoeived  an  intimation  that  the  vessel  so  prooeeded  against 
is  alleged  to  belong  to  the  royal  navy  of  the  Ottoman 
Empire,  and  therefore  not  amenable  to  the  jurisdiction  of 
this  oonrt,  desires  that  yoor  Exoellenoy  should  be  in- 
formed of  the  institntion  of  the  suit  in  question,  in  order 
that  the  pvcper  legal  steps  mav  be  taken  for  estab- 
lishing the  UMt  that  the  vessel  does  belong  to  the 
Ottoman  navy,  if  suoh  be  the  oase.— I  have  the  honour  to 
be,  &e.,  H.  A  Bathubst. 

Assistant  Begistrar. 
His  Exoellenoy  Musurus  Paoha. 

Ambassaoor  Extraordinary  and  Plenipotentiary 
from  the  Ottoman  Empire, 
1,  Brjanstone  Square. 

No  answer  has  been  sent  to  this  letter,  and  no 
intervention  of  any  sort  has  taken  place  on  behalf 
of  the  Forte. 

Thereupon  this  argument  occurs :— It  cannot 
be  dttiied  that  for  the  abuse  of  the  privilege  of 
the  sovereign  or  the  ambassador  some  remedy 
most  be  found.  It  has  been  shown  that  the  Khedive 
has  six  or  seven  ships  acting  as  merchantmen,  for 
whom  he  dcums  tne  same  privilege  as  for  the 
Oharhieh  i  and  the  number  may  be  indefinitely  in« 
creased.  It  has  been  said  that  the  remedy  is  to  be 
found  in  the  application  to  the  sovereiffn  to  abate 
the  abuse.  Any  sncLi^plication  must  oe  made  in 
tiie  present  instance  to  the  Porte.  But  the  am- 
bossador  of  the  Porte  asserts  no  such  claim.  It  is 
the  governor  of  a  province  of  the  state  that  insists 
upon  the  privilege.  To  communicate  directly  with 
the  governor  in  this  matter  would  be  to  derogate 
from  the  dignity  of  his  Sovereign,  and  to  place  in 
the  rank  of  a  Sovereign  a  governor  whom  his  own 
sovereign  has  placed  in  the  rank  of  a  subject. 

Lastfy,  no  treaty  ever  having  been  made  with 

(a)  If  a  newspaper  telegram  is  to  be  relied  upon,  liie 
Sultan,  <m  June  11, 1878,  granted  to  the  Khedive  a  new 
llzman,  whioh  oonfirms  all  the  former  priTileges  ex- 
tended to  the  Egyptian  Government  respeoting  the  inte- 
rior adminiitration  of  Egypt ;  and  farther  gives  power  to 
the  Khedive  to  oonolnde  oommeroial  treaties  with  foreign 
Powers,  to  oondnde  oonventions  for  settlling  the  relations 
between  foreigners  and  the  Egvptiaa  Government,  to 
provide  by  every  means  for  the  daenoe  of  Egypt,  and  to 
maintaJTi  as  many  troops  as  he  may  deem  necessary  for 


the  pnrpose :  the  Khedive  is  only  reqnired  to  obtam  the 
authority  of  the  POrte  before  aoqmring  any  iron-clad 
war  vessels.    (See  the  Times,  Jone  16. 1873.)    How  far 


this  will  alter  the  position  of  the  Khedive  is  too  large  a 
qnestion  to  disonss  here,  but  it  seems  probable  that  one 
result  will  be  that  the  Khedive  wUl  acquire,  to  some 
extent  at  least,  the  jiLS  legationis  for  uie  pnrpose  of 
ooDoluding  the  treaties  and  oonventions  mentioned.  If 
so  he  would  aoqnire  a  oondition  of  sovereignty  upon 
whioh  jpeat  stress  is  laid  by  the  learned  juogs  in  the 
admirable  judgment  now  reported.— Ed. 


His  Highness,  no  ambassador  ever  received  from  or 
sent  to  him,  British  consuls  in  Egjrpt  receiving  no 
weqwUvr  firom  hint,  there  bein^,  in  other  words, 
no  defcbdo  recognition  of  His  Highness  as  a  sove- 
reign by  our  Uovemment,  has  there  been  any 
recognition  dejure  of  him  in  this  capacity  P  Tm 
Court  of  Ohanoery,  when  a  plainti£E  averred  in  his 
bill  that  a  certain  republic  in  Central  America  had 
been  reoo|[nised  as  an  independent  govemmenty 

Sut  itsef  in  communicati<Ki  with  the  Foreign 
iffice,  and  after  such  communication  declared 
itself  authorised  to  state  that  the  republic  in  quea- 
tion  had  never  been  recognised  by  the  Government 
of  this  country,  and  on  the  ground  that  wba4 
was  pleaded  was  "  historically  false  "  allowed  a  de- 
murrer to  the  bill :  (Taylor  v.  Barekty,  2  Sim.  221.) 
I  have  communicated  with  the  Foreign  Office»and 
have  received  the  followinff  answer  to  my  qoee- 
tions,  viz. :  "  That  the  Khecuve  has  not  been  and 
is  not  now  recognised  by  Her  HMCsty  as  reigning 
Sovereign  of  the  State  of  Egypt.*^  *<  He  is  recog- 
nized by  Her  Majesty's  Government  as  the  here- 
ditary Auler  of  the  Province  of  Egypt  under  the 
sumremacy  of  the  Sultan  of  Turkey. 

Upon  all  these  facts  I  have  arrived  at  the  ooncln- 
sion  that,  independently  of  any  other  consideration. 
His  Highness  the  Khedive  has  failed toestablish  hia 
claim  to  exempt  his  vessel  from  the  process  of  the 
Court.  I  am  not  deterred  from  arriving  at  the 
conclusion  by  the  alleged  precedents  which  have 
been  cited  to  me.  The  first  is  a  French  deoiaion» 
which  was  cited  to  me  from  Phillimore's  Inter* 
national  Law,  Vol.  EL,  p.  188.  It  was  delivered  by 
the  Tribunal  Civil  de  la  Seine,  which  tribunal 
carries  with  it  a  respectable  though  not  an  over- 
whelming authority.  That  tribunal  declined  ko 
entertain  an  acticm  against  Hehemet  All,  as 
Yiceroy  of  Egypt,  for  100,000  francs,  alleged  to  be 
due  toM.  Solan  for  his  services  respecting  aaohool 
at  Cairo.  The  defence  was  conducted  prinmpally 
upon  the  ground  that  a  fbreign  government 
(gouvemement  Stranger)  could  not  be  sued  in  an 
action  of  this  description,  which  appears  to  have 
been  founded  on  an  attachment  of  goods  betoDging 
to  the  Eg]ptian  Government,  and  I  observe  that 
the  principal  ground  on  which  the  judgment  ia 
rested  is  as  follows :  **  Attendu  que  tontes  les  ex- 
pressions de  la  demande  lui  donnent  le  oaraot^ 
personnel  et  r^vMent  qu'elle  est  dirig^  contre  le 
gouvemement  Egyptian,  et  non  oontre  un  parti- 
onlier  "  The  judgment  does  not  seem  to  me  to  go 
beyond  the  prinoiplee  that  an  action  will  not  fia 
against  a  fordgn  government  in  a  matter  oi  state 
policy ;  and  it  may  well  be  that  the  Egyptian 
Gxyvemment  in  this  matter  were  exercising  lono* 
tions  coming  within  the  scope  of  the  authority 
which  the  Porto  has  delegated  to  theYioeroy. 
Some  other  judgments  (three  apparentiy)  were 
cited  from  cases  not  reported  before  the  Common 
Pleas  in  1866  and  1867.  (MelanidU  v.  Jhmaal 
Pacha,  vbi  stfp.)  An  application  was  made  to  the 
court  on  behalf  of  the  Pacha  of  Egypt  toprohibit 
proceedings  in  the  Mayor's  Court.  Tnia  oaaa 
appears  to  me  clearly  to  have  turned  upon  a  ques- 
tion relatiu^  to  the  authority  of  the  Mayor's  Court. 
A  rule  nie%  having  been  obtained,  and  no  oanae 
subsequently  having  been  shown,  the  rule  was  made 
absolute  as  a  matter  of  course.  In  the  other  oaaea 
prohibition  was  applied  for  upon  two  gronnds*- 
want  of  juriscUction  in  tl^  Mayor's  Courts  and  the 
Pacha's  being  a  Sovereign  Prince;  and  in  thaaa 
joases,  as  in  we  other,  no  oppositian  having  beMi 
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made,  the  rule  was  granted  as  a  matter  of  course, 
witiboat  any  argument  or  appearance  on  the  other 
side.  I  cannot  find  anything  in  these  alleged  pre- 
cedents which  ought  to  obstruct  the  conclusion  at 
which  I  have  arriyed  and  which  I  have  stated. 

But  I  am  unwilling  to  leave  the  elaborate  arffu* 
ment  which  has  been  addressed  to  me  on  the  other 
parts  of  the  case  without  the  expression  of  my 
opinion ;  and  I  will  proceed  to  consider  in  the  second 
place  whether,  assuming  the  Khedive  to  be  entitled 
to  olaim  exemption  as  a  Sovereign  Prince,  he  is 
entitled  by  virtue  of  that  status  to  claim  the  ex- 
emption of  this  ship  from  the  jurisdiction  af  this 
court.  In  order  thoroughly  to  examine  this  ques- 
tion as  to  the  immunity  of  Sovereign  Princes  and 
their  representatives  from  the  jurisdiction  of  the 
tribonals  of  the  state  in  which  they  happen  to  be, 
and  to  avoid  the  consequences  oi  a  Mae  theory  on 
this  subject,  it  is  expedient  to  state  with  precision 
the  foundation  upon  which  this  privilege  rests. 
Upon  prinoiples  of  general  jurisprudence  the  pre- 
sence of  a  person  or  of  ^MfopiBrty  within  the  limits 
of  a  state  founds  the  jurisdiction  of  the  tribunals 
of  that  state,  '*  Subjeotio  autem,''  as  Bynkershoek 
says,  'Muplex  est,  idtera  personao,  altera  rei,  in 
imperio  aoo  de  agitur  pitee,  et  ex  utrac[ue  (brum 
sortimur.  (2>e  i^  Leg.  o.  2,  Opera  Minora,  edit. 
1730,  p.  435).  The  sovereign  pnnoe  or  his  repre- 
sentative is  exempted  from  the  operation  of  this 
principle,  absolutelv  so  far  as  his  person  is 
concerned,  and  with  rsspect  to  his  property  at 
least  so  far  as  that  property  is  oonneoted  with  the 
dignity  of  his  position  and  the  exercise  of  his 
pnbKc  functions.  Upon  what  grounds  is  this  ex- 
emption allowed  P  act  upon  the  possession  on 
behalf  of  the  sovereign  oi  any  absolute  right  in 
virtue  of  his  sovereignty  to  this  exemption ;  such 
a  right  on  his  part  would  be  incompatible  with  the 
right  of  the  tcnrritorial  sovereign ;  and  not,  as  is 
sometimes  carelessly  said,  upon  the  ground  that 
he  and  his  property  are  to  be  considered  as  stiU 
remaining  m  his  own  territory.  This  is  indeed 
the  fioden  of  law  expressed  in  the  term  **  exterri- 
toriality," by  which  the  nature  of  the  immunity  is 
illnstrated ;  but  it  is  illogical  and  inaccurate  to 
oonsider  it  as  the  ground  of  that  immunity.  The 
tme  finmdation  is  the  consent  and  usage  of  inde- 
pendent states,  which  has  universally  sranted  this 
exemption  from  local  jurisdiction  in  oider  that  the 
functions  of  the  representative  of  the  sovereignty 
of  a  fbreign  state  may  be  discharged  with 
dignity  and  freedom,  unembarrassed  by  any  of  the 
circumstances  to  which  litigation  might  give  rise. 
Bynkershoek  says : — "  QucmI  legati  fori  pradscrip- 
tione  unmtur,  una  ratio  est,  ne  impediatur  legatio, 
hoc  est,  ne  legati  persona  prindpisuo  flat  inutilis; 
at  inutilis  n<Hi  erit,  bonis  detentis,  inutilis  non 
erit,  quamvis  in  foro  nostro  Utiget,  quamvis  vin- 
catur,  quamvis  ea  ipsa  bona,  pignori  capta,  in 
cansam  judicati,  distrahantur,  et  inde  satisflat 
oreditoribus.  Non  ex  personsd,  sed  ex  bonorum 
Bulgectione  id  judicium  subsistit,  idqne  perinde 
agetnr,  atque  si  Imtus  apnd  nos  legatus  non 
essek"  (De  Foro  Leg.  a  16,  p.  512.)  The  same 
doctrine  is  laid  down  in  the  case  of  The  Sehoor^er 
Ewchange  v.  MeFaddon  (7  Cranch,  U.  S.  Sup. 
Ot.  Bep.  116),  decided  in  1812  by  the  Su- 
preme Court  of  the  United  States,  and  the 
case  of  the  !Z%d  8anH$wma  Trinidad  (7  Wheaton, 
XT.  S.  Sup.  Ou  Bep.,  p.  352)  decided  by  the 
same  tribunal  in  1822.  As  for  as  my  re- 
searches have  extended,  I  oansot  find  any  coun- 


try in  which  this  immunitv  has  been  carried  to 
a  greater  length  or  more  nvourably  considered 
tlukn  in  England,  from  the  time  at  least 
of  the  passing  of  the  statute  7  Anne,  cap.  12, 
in  the  year  1708,  to  the  decision  of  the 
Queen's  Bensh  in  1859  in  the  case  of  The 
Magdalena  Steam  NcwigaHon  Oo,  v.  Mariin 
(2  EIL  a;  EIL  94;  28  L.  J.,  Q.  B.  310). 
The  cases  principally  relied  on  before  me  have 
been  BarbuU'e  case  in  1734,  decided  by  Lord  Ohan- 
celior  Talbot  (Oas.  temp.  Talb.,  281),  as  to  which 
it  is  enough  to  state  the  observation  of  C.  J.  Erie, 
in  the  Magdalena  Steam  NamgaHon  Co.  v.  Martin : 
''All  that  is  said  about  an  ambassador  in  the 
judgment  in  that  case  is  extra-judicial.  The  de- 
cision was  that  the  applicant,  bemg  only  a  consul, 
was  not  entitled  to  the  privilege,  whatever  that 
might  be  of  an  ambassador.''^  The  cases  of 
Tr%qmt  v.  Baih,  decided  by  Lord  Mansfield  in 
1764  (3  Burr.  1478),  Heaihmd  v.  OhiUon,  decided 
by  the  same  authority  in  1767  (4  Burr.  2016),  are, 
both  of  them,  remarkable  for  Lord  Mansfield's 
observations  upon  the  statute  of  Anne.  In  the 
first  case  he  observes :  "  This  privilege  of  foreisn 
ministers  and  their  domestic  servants  depends 
upon  the  law  of  nations.  The>  Act  of  Parliament 
of  7  Anne,  c.  12,  is  declaratory  of  it.  All  that  is 
new  in  this  Act  is  the  clause  which  gives  a  sum- 
mary jurisdiction  for  the  punishment  of  the  in- 
fractors of  this  law."  And  in  the  second  case  he 
says :  "  The  privileges  of  public  ministers  and 
their  retinue  depeim  upon  the  law  of  nations, 
which  is  part  of  the  common  law  of  England ;  and 
the  Act  of  Parliament  of  7  Anne,  o.  12,  did  not  in- 
tend to  alter,  nor  can  aUier,  the  law  of  nations.'* 
But,  in  truth,  the  whole  law  upon  this  subject,  so 
far  as  English  decisions  are  concerned  in  it,  will 
be  found  completely  exhausted  in  the  arguments 
and  decisions  m  the  cases  of  To^lor  v.  Beet,  deci- 
ded by  the  Court  of  Common  Pleas  in  1854  (14 
C.  B.  487)  and  the  Magdalena  Steam  Na/vigaiion 
Oo.  V.  Martin  (2  EL  &  El.  94),  decided  by  the 
Court  of  Queen's  Bench  in  1859.  In  the  former 
case  the  court  held  that  a  secretary  of  Legation 
might  voluntarily  abandon  his  privilege,  and  that 
in  a  case  where  he  was  sued  jointly  with  others 
and  appeared  to  the  process,  and  allowed  the  suit 
to  go  on  to  an  advanced  stage  without  offering 
any  objection,  and  where  there  did  not  appear  to 
be  any  intention  on  the  part  of  the  plaintiff  to 
interfere  with  either  the  person  or  the  property  of 
the  ambassador,  and  where  the  action  might  pro- 
ceed to  its  ultimate  termination  without  any  such 
molestation  or  interference,  they  could  not  give 
effect  to  A  daim  of  privilege.  In  the  second  case 
the  defendant  pleaded  his  privilege  as  envoy,  and, 
amon^  other  things  that  he  had  not  waived  or 
disentitled  himself  to  the  exemptions  appertaining 
to  a  public  minister.  He  had  been  a  shareholder 
in  a  certain  company,  at  the  winding-up  of  which 
he  was  called  upon  to  contribute  in  respect  o^  his 
shares.  Lord  Campbell  delivered  an  elaborate 
judgment,  which  concluded  in  these  words :  "  It 
certainly  has  not  hitherto  been  expressly  decided 
that  a  public  minister  duly  accredited  to  the 
Queen  by  a  foreign  state  is  privilefj^ed  from  all 
liability  to  be  sued  here  in  civil  actions,  but  we 
think  that  this  follows  from  well-established  prin- 
ciples, and  we  give  judgment  for  the  defendant." 
The  judgment  was  mainly  founded  upon  the  prin- 
ciple laid  pown  by  Orotius  (De  Jwre  beUi  et  Pae%8f 
lib.  2,  c.  lo,  §  9),  Omnii  coat^  abeeee  a  legato  deoet^ 
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and  it  was  holden  that  the  service  of  process  upon 
him  and  the  necessities  of  a  defence  coold  not 
take  place,  to  nse  Lord  Gampbeirs  words,  **  with* 
oot  eoactio,"  Bynkershoek  agrees  with  the 
opinion  of  Ghrotins  expressed  in  the  general  terms 
inst  oited»  bat  appears  to  differ  from  Lord  Gamp- 
bell  as  to  what  wonld  amount  to  eoacUo,  and  to  say 
the  least  of  it  to  doubt  very  much  whether  the  in 
ju8  voeatio  could  be  so  considered.  The  result  of 
these  decisions  appears  to  me  to  be  that  the  am- 
bassador is  persoiudly  exempt  from  the  service  of 
all  process  in  a  civil  cause  and  from  any  action 
which  renders  such  service  necessary.  X  should 
observe  here  that  the  argument  in  l>ehalf  of  the 
defendant  has  been  conducted  upon  the  principle 
that  the  law  as  to  the  priyil^es  of  the  ambassador 
applies  with  equal  force  to  the  sovereign,  and  I  agree 
with  the  proposition.  "  Major  non  est  sanctitas," 
says  Bynkershoek,  **  mandatariiquam  mandantis,  si 
res  suas  ijpse  velit  agere."  {De  Foro  Leg,  c.  3. 
p.  445).  dnt  how  is  the  argument  to  be  applied 
to  this  oase»  in  which  the  person  claiming  the 
rights  of  a  sovereign  can  neither  send  nor  receive 
an  ambassador? 

The  conolnsion,  however,  to  which  I  have 
come,  as  to  the  privileees  of  -an  ambassador 
by  no  means  disposes  of  Uxe  question  now  before 
me.  It  remains  to  be  considered  whether 
there  may  not  be  a  proceeding  in  rem  (a  mode 
of  proceeding  which  courts  of  Admiralty  have 
adopted  from  the  civil  law)  against  property 
of  the  sovereign  or  ambassador,  which  is  free  from 
the  objections  ftital  to  the  other  modes  of  proce- 
dure which  I  have  mentioned.  It  is  worthy  of 
observation  that  the  counsel  lor  the  ambassadors 
in  the  oases  both  of  Taylor  v.  Bett  and  The  Mof- 
dcUena  Steam  Navigation  Oompany  v.  Marivn 
were  careful  to  giuurd  themselves  from  saying 
that  such  a  suit  might  not  be  instituted.  **  Au 
the  authorities,"  says  Mr.  Willes,  who  certainly 
would  have  omitted  no  point  in  fiftvour  of  his 
client,  "  cited  on  the  other  side  may  be  explained 
by  observing  the  distinction  between  our  laws  and 
the  laws  of  those  countries  where  the  civil  law 
obtains.  There  is  nothing  in  this  country  anal- 
.ogons  to  the  proceeding  of  those  courts  adfundan' 
£im  juriedictionem,  except  the  proceeding  by  what 
is  called  foreign  attachment  in  the  Lord  Mayor's 
Court  of  London.  Where  the  civil  law  prevails, 
the  proceeding  ma^  be  had  against  the  person  of 
the  defendant  if  within  the  jurisdiction,  or,  if  not, 
egainst  his  goods  or  his  lands,  if  any,  and  the 
suit  may  go  on  without  in  any  way  touching  the 
person;  tne  proceeding  is  in  rem,*^  And  Sir 
Fiteroy  Kelly,  counsel  for  the  ambassador  in  the 
last  case,  seems  to  have  admitted  that  proceedings 
tieJcen  in  rem  wonld  stand  upon  a  different  prin- 
ciple. So  Bynkershoek,  "  SciUoet  in  regionibns» 
ubi  ob  bona  convenimnr,  et  ex  eomm  arresto 
foram  sortimur«  nnllus  dubita,  quin  et  legatorum 
bona  arresto  detineri,  et  per  hoc  ipsi  in  jus 
vocari  possint.  Bona  dico,  sive  immobilia,  sive 
mobilia,  dummodo  neque  ad  personam  ejus  perti- 
neant,  neque  tanquam  legatus  possideat,  uno 
verbo,  sine  quibus  legationem  recte  obire  potest. 
Hoc  tamcn,  ob  persons  sanctitatem,  tempera- 
meuto,  ne  quid  plus  capiatur  quam  legatus 
debet,  et  ne  quid  quod  ille  non  dviliter  possidet,  et 
si  quod  oaptum  est,  qassratur,  ad  legati  personam 
munuBve  pertineat,  neone  semper  pro  legato  benig- 
nior  fiat  interpretatio.*'  (De  Foro  Leg.  c.  16,  p.  510.) 
In  the  judgment  in  Taylor  v.  Beet,  Jervis,  C.J.  uses 


this  langaage:  ''It  is  said— and  perhaps  truly 
said— that  an  ambassador  or  foreign  minister  is 
privileged  from  suits  in  the  courts  of  the  country 
to  which  he  is  accredited,  or,  at  all  events,  from 
being  proceeded  against  in  a  manner  which  may 
ultimately  result  in  the  coercion  of  his  person,  or 
the  seizure  of  his  personid  effects  necessary  to  his 
comfort  and  dignity,  and  that  he  cannot  be  com- 
pelled in  invit^m,  or  against  his  will,  to  engage  in 
any  litigation  in  the  courts  of  the  country  to  which 
he  is  sent.  But  all  the  foreign  jurists  hold  that  if 
the  suit  can  be  founded  without  attacking  the 
personal  liberty  of  the  ambassador,  or  interfering 
with  his  dignity  or  personal  comfort,  it  may  pro- 
ceed. Yarious  passages  have  been  cited  to  snow 
that  in  countries  where  the  civU  law  prevails,  and 
where  jurisdiction  can  be  founded  by  a  proceeding 
in  rem  in  the  first  instance,  where  there  are  houses 
or  lands  which  are  immoveable,  that  may  be  taken 
to  found  the  jurisdiction,  the  suit  may  proceed. 
Moveable  goods,  too,  which  are  unconnected  with 
the  personal  comfort  and  dignity  of  the  ambassador 
may  be  taken  for  the  same  purpose."  And  in 
The  Magddlena  Steam  Namgation  Oomipawy  v. 
Martin,  Lord  Campbell,  after  quoting  the  authority 
of  Bynkershoek,  says :  "  In  countries  where  there 
may  be  a  citation  by  seizure  of  goods,  if  an  am- 
bassador loses  his  privilege  by  engaging  in  com- 
merce, he  not  only  may  be  cited,  but  all  his  goods 
unconnected  with  his  diplomatic  functions  may  be 
arrested  to  force  him  to  appear,  and  may  after- 
wards, while  he  continaes,  be  taken  in  execution 
on  the  judgment."  I  think,  therefore,  that  I  am  not 
prevented  from  holding,  what  it  appears  to  me  the 
justice  of  the  case  would  otherwise  require,  that  pro- 
ceedings of  this  kind  in  rem  may,  in  some  oases  at 
least,  be  instituted  without  any  violation  of  inter- 
national law,  though  the  owner  of  the  rot  be  in  the 
category  of  persons  privileged  fh>m  personal  suit. 

In  the  passage  from  Bynkershoek  whioh  I 
have  already  cited,  it  will  appear  what  Jdnda 
of  property  cannot  in  the  case  of  a  sovereign 
or  ambassador,  be  subject  to  a  proceeding  m 
rem;  and  the  principles  to  be  collected  firom 
various  other  passages  in  his  great  work,  De 
Foro  Legatorum,  combine  to  establish  this  i>ro- 
positioii  of  international  law,  namely  that  a 
proceeding  in  rem  cannot  be  instituted  a^nst 
the  property  of  a  sovereign  or  ambassador  if  the 
ree  can  in  any  fair  sense  be  said  to  be  connected 
with  the  jue  corona  of  the  sovereign,  or  the  dis- 
charge of  the  functions  of  the  ambassador.  Ihxm 
these  principles  ships  of  war  cannot  be  seised  by 
a  creditor  of  the  sovereign  to  whom  they  belong ; 
and  we  learn  from  Bynkershoek  that  three  vesseiB 
belonging  to  the  King  of  Spain,  havinir  been  aeiaed 
by  his  creditors  in  the  port  of  Flushing  in  1668, 
were  ordered  to  be  released  by  the  States-Genoral, 
it  being  suggested  that  the  remedy  of  the  creditors 
was  to  obtain  an  order  for  reprisals  from  the  state : 
(De  Foro  Legatorum,  a  4,  p.  448.)  It  is,  however, 
by  no  means  clear  that  a  ship  of  war  to  which 
salvage  services  have  been  rendered  may  not  jwre 
gentiwm  be  liable  to  be  proceeded  against  in  a  Court 
of  Admiralty  for  the  remuneration  due  to  such 
services.  It  is  very  remarkable  that  Lord  Stowell 
declined  to  pronounce  any  opinion  upon  this  point 
in  the  case  of  The  Prim  Frederik  (2  Dods  451), 
though  it  appears  that  he  had  upon  principles  of 
English  law  previously  declined  to  entertain  a  suit 
of  this  kind  attempted  to  be  instituted  1:^  a  British 
sufcrject  against  a  British  man-of-war :  (Tke  Oomm, 
Digitized  by  \^KJKJ\L\s^ 


flARlTiiOi  LAW  OASES. 


59V 


Adil] 


Thb  Ghabjubh. 


[Adm. 


2  Dods.  464.)  On  the  same  principle  the  Amerioan 
Conrt  has  holden  that  a  lien  allowed  by  the  law 
against  a  private  person  cannot  be  enforced 
against  a  yessel  the  title  of  which  has  vested  in 
the  United  States  :  (Briggs  y.  Light  Boats,  11 
Allen,  93  Massachnsetts  Bep.  157.)  Upon  the 
same  principle,  in  Wadsworth  ▼.  The  Queen  of 
Spain  (17  Q.  B.  171)  and  De  Haher  y.  The  Queen 
of  Portugal  (17  Q.  B.  196),  proceedings  in  foreign 
attachment  instituted  against  property  belonging 
to  these  soyereigns  in  their  piiblio  capacity  by 
the  holders  of  Spanish  and  Portngnese  l>onds 
were  stayed  by  prohibition.  In  The  United  States 
y.  Wilder  (8  Snmner's  U.  S.  First  Oirc.  Bep. 
313)  a  qnestion  arose  whether  property  belong- 
ing to  the  goyemment  was  liable  to  make 
contribution  in  a  case  of  general  average.  Mr. 
Jnstioe  Story  said  :  "  It  is  said  that  in  cases 
where  the  United  States  are  a  party,  no  remedy 
by  suit  lies  against  them  for  the  contribu- 
tion ;  and  hence  the  conclusion  is  deduced  that 
there  can  be  no  remedy  in  rem.  Now,  I  con- 
fess that  I  should  reason  altogether  from  the  same 
premises  to  the  opposite  conclusion.  The  very 
circumstance  that  no  suit  would  lie  against  the 
United  States  in  its  sovereign  capaoi^  would  seem 
to  furnish  the  strongest  ground  why  the  remedy  in 
rem  should  be  held  to  exist."  And  again, "  I  cannot 
therefore  but  think  that  the  circumstances  that  the 
United  States  can  in  no  other  way  be  compelled  to 
make  a  just  contribution  of  its  share  in  the  general 
average,  so  far  from  constitutiog  a  ground  to  dis- 
place the  lien  created  by  the  maritime  law,  does  in 
fiK)t  furnish  a  strong  reason  for  enforcing  it.*'  The 
learned  judge  then  referred  to  the  cases  of  The 
Oomus  (2  Dods.  Adm.  Bep.  464)  and  The  Prins 
Frederik  (2  Dods.  Adm.  Bep.  451),  and  obfieryed : 
I' A  diBtiuotion  was  taken  in  that  case,  which 
indeed  has  been  often  taken  by  writers  on  public 
law,  as  to  the  exemption  of  certain  things  from  all 
private  claims ;  as,  for  example,  things  deyote<1  to 
■acied,  religious  and  public  purposes ;  thvagsemtra 
eommerdum  et  quorum  non  est  commereiumt  that 
distinction  might  well  apply  to  property  like  public 
ships  of  war,  held  by  the  sovereign  jure  coronas, 
and  not  be  applicable  to  the  common  property  of 
the  sovereign  of  a  commercial  character,  or  engaged 
in  the  com  mon  business  of  commerce."  And  again 
he  says :  *'  In  the  case  of  The  Schooner  ExcMnge 
(7  Cranch  Bep.  116)  it  was  considered  hj  the  court 
that  the  ground  of  exemption  of  the  ships  of  war 
of  a  foreign  sovereign  coming  into  our  ports  from 
all  process  was  founded  upon  the  implied  assent  of 
onr  government.  But  it  was  not  decided  that  the 
other  property  of  a  foreign  sovereign,  not  belon^g 
to  his  military  or  naval  establishment,  was  entitled 
to  a  similar  exemption."  A  strong  illustration  of 
the  distinction  between  the  jurisdiction  in  rem 
vmdiinpersona/m  is  supplied  by  the  decision  of  Mr. 
Justice  Story  in  the  case  of  Olarke  v.  New  Jersey 
Steam  Namgation  Oompawy  (1  Story's  U.  S.  First 
Circuit  Bep.  528).  "  Thereal  point  of  controversy," 
he  says,  "  whether  the  respondent,  being  a  corpo- 
ration created  by  and  having  its  corporate  existence 
and  organisation  in  the  state  of  New  Jersey, 
Lb,  as  a  foreign  corporation,  liable  to  a  suit 
in  personam  in  the  Admiralty  in  this  district, 
not  directly,  but  indirectly  through  its  attach- 
able property  here,  so  as  to  compel  the  appear- 
ance of  the  corporation  to  answer  the  suit, 
or  at  all  events  to  subject  the  property  attached 
to  the  finaljjudgment  and  decree  of  the  court.  The 


whole  argument  turns  upon  this  proposition, 
that  there  is  a  distinction  between  the  case  of  a 
private  person  and  that  of  a  corporation.  The 
former  is  suable  in  the  Admiralty  by  process  of 
attachment,  in  a  suit  in  personam,  against  his 
property  found  in  the  district,  although  he  may 
not  personally  be  found  within  the  district; 
whereas  a  corporation  is  liable  to  be  sued  only 
in  the  state  where  it  has  its  corporate  existence,  and 
from  wnich  it  derives  its  charter,  and  not  else- 
where, although  its  property  may  be  found  in  the 
district  where  the  suit  is  brought."  Then  follow 
these  significant  words :  "  If  the  present  were  a 
suit  in  rem  against  the  property  to  enforce  a  right 
of  property  or  a  lien,  or  to  subject  it,  as  the  of- 
fending thing  " — the  expression  is  remarkable-— 
"(as  in  cases  of  collision),  to  the  direct  action  of 
the  court,  the  case  could  not  admit  of  any  real 
doubt ;  for  in  all  proceedings  in  rem,  the  court 
having  jurisdiction  over  the  property  itself,  it  is 
wholly  unimportant  whether  the  property  belongs 
to  a  private  person  or  to  a  corporation,  to  a 
citizen  or  to  a  foreigner,  to  a  resident  or  to  a 
non-resident,  to  a  domestic  or  to  a  foreign  corpora- 
tion. In  each  and  in  every  such  case  the  jurisdic- 
tion is  complete  and  conclusive." 

I  am  disposed  to  hold  that,  within  the  ebb 
and  flow  of  the  sea,  in  the  case  of  salvage 
the  ohUgatio  ex  quasi  contractu  attaches  j%ire 
aentium  upon  the  ship  to  which  the  service 
has  been  rendered,  and  in  the  case  of  col- 
lision the  ohligatio  em  qwiei  delicto  attaches  j'ure 
gentiuflm  upon  the  ship  which  is  the  wrong-doer, 
whatever  be  her  character,  public  or  private,  and 
such,  I  think,  was  the  inclination  of  Lord  Stowell's 
mind  in  the  case  of  the  Prins  Frederik^  and  in  the 
case  of  the  Swift  (1  Dods.  Adm.  Bep.  339),  to  which 
I  will  presently  advert.  But  it  is  not  necessary  in  the 
present  case  to  travel  to  this  goal,  because  a  nearer 
one  is  at  hand.  This  ship  cannot  claim  exemption 
as  a  ship  of  war.  She  carries  indeed  the  flag  of 
the  Poite,  but  she  is  not  equipped  in  any  sense  for 
war,  nor  does  she  pretend  to  be  so.  Apart  from 
the  question  of  liability  jwre  gentium,  to  which 
I  have  adverted,  I  am  not  prepared  to  deny  that 
the  private  vessel,  for  instance,  the  yacht  of  the 
Sultan,  though  equipped  for  pleasure  and  not  for 
war,  would  be  entitled  by  international  oomil^, 
operating  (at  least  so  long  as  it  is  not  with- 
drawn by  the  State  conceding  it)  as  international 
law,  to  vhe  same  immunity  as  a  ship  of  war ; 
though  dicta  to  tHe  contrary  may  be  found  in 
some  of  the  writings  of  some  jurists.  But  it  seems 
to  me  idle  to  contend,  in  the  face  of  the  evidenoe 
before  me,  that  these  six  or  seven  ships  are  not 
trading  vessels,  to  all  intents  and  purposes,  though 
they  carry  mail  bags.  But  again  I  am  not  obliged 
to  predicate  this  character  of  all  these  vessels ;  the 
one  before  me  is  actually  chartered  to  a  British 
subject,  and  has  been  by  him  publicly  advertised 
like  any  other  merchant  vessel  to  carry  cargo,  for 
which  he  is  to  receive  the  freight.  That  this  carso 
is  liable  to  a  lien  for  salvage  has  not  been  denied ; 
but  suppose  under  the  24  Vict.  c.  10  the  owners  of 
the  cargo  were  to  bring  a  suit  in  rem  against  the 
ship  for  damage  to  the  cargo,  must  that  suit  be 
dismissed,  and  justice  so  far  denied,  because  the 
ship  was  only  chartered,  and  was  not,  according 
to  the  technical  term  of  English  law,  demised  to 
the  British  subject,  and  therefore  remains  the 
property  of  the  Khedive  P  Such  has  been  neces- 
sarily   the   contention  of  the   oounael    lor   tll|WT/> 
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Khedive.  I  oannot  assent  to  it ;  the  mere  state- 
ment appears  to  me  to  carry  with  it  a  refutation 
of  the  argument. 

It  was  ingenioosly  argued  by  Mr.  Cohen 
that  it  mattered  not  whether  the  suit  was  in 
rem  or  in  personam ;  because  the  object  of 
the  jua  in  rem  was  to  enforce  the  jus  in 
personam  and  the  cases  of  The  Druid  (1  W. 
Itob.  399)  and  The  Thetis  (3  Mar.  Law  Oases, 
O.S.,  358)  were  cited  in  support  of  this  pro- 
position. But  this  argument  in  its  relation 
to  the  present  case  appears  to  me  ftJladous. 
The  object  of  international  law,  in  this  as  in  other 
matters,  is  not  to  work  injustice,  not  to  prevent 
the  enforcement  of  a  just  demand,  but  to  substi- 
tute negotiation  between  Governments,  though 
they  may  be  dilatory  and  the  issue  distant  and 
uncertain,  for  the  ordinary  use  of  courts  of  justice 
in  cases  where  such  use  would  lessen  the  dignity  or 
embarrass  the  functions  of  the  representatives  of 
a  foreign  state;  and  if  the  suit  takes  a  shape 
which  avoids  this  inconvenience,  the  object  both  of 
international  and  of  ordinary  law  is  attained ; — of 
the  former,  by  respecting  the  personal  dignity  and 
convenienoe  of  the  sovereign ;  of  the  latter,  by 
the  administration  of  justice  to  the  subject. 

The  universally  aduiowlejged  exceptions  to  the 
general  rule  of  the  sovereign's  immunity  when 
examined  prove  the  truth  of  this  proposition.  For 
instance,  tne  exemption  from  suit  is  admitted  not 
to  apply  to  immovable  property.  One  reason 
may  be  that  the  owner  of  such  property  has  so 
incor]x>rated  himself  into  the  jural  system  of  the 
state  in  which  he  holds  such  property,  that  the 
argument  of  general  inconvenience  to  states  fitmi 
allowing  the  exemption  outweighs  the  ai^nment 
from  convenience  on  which  the  exemption  in  other 
matters  is  bottomed.  But  another  reason  surely 
is  that  which  seems  to  be  suggested  by  Jervis 
0.  J.,  in  Taylor  v.  Besit  that  su(m  a  suit  can  be 
carried  on  without  the  necessity  of  serving  process 
upon  the  sovereign,  or  of  intmering  in  any  way 
with  such  personal  property  as  may  be  requisite 
for  the  due  discharge  of  his  functions.  Tne  ex- 
emption must  be  taken  away  for  one  of  three 
reasons,  either  those  which  I  have  suggested,  or, 
a  third,  that  the  acquisition  of  immovable  pro- 
perty amounts  to  a  waiver  of  privile^.  Take 
another  instance:  the  sovereign  who  is  plaintiff 
in  a  suit  cannot  escape  from  the  necessity  of 
answering  interrogatonea,  and  being  subject  to 
the  service  of  process,  and  to  counter-demands, 
iuch  as  the  reoonveniiones  of  the  Roman  law  ; 
which  law  justly  says,  *'  Qui  non  cogitnr  in  aliquo 
loco  judicium  pati,  si  ipse  ibi  agit»  cogitur  excipere 
aotiones  et  ad  eundem  judicem  mitti:"  (Dig.  1 
V.  f.  1-22.)  So  the  Oourt  of  Ohanoery  has  de-. 
oided  that,  though  it  will  not  make  an  order 
against  an  ambassador  who  does  not  submit  to  its 
jurisdiction,  yet  it  will  restrain  a  third  party  from 
giving  to  him  a  fund,  the  right  to  which  is  in  dis- 
pute, notwithstanding  his  title  to  the  fund  may  be 
absolute  in  law :  {Oladstone  v.  Mueurus  Bey^  32 
L.  J.,  N.S.,  Oh.  165 ;  7  L.  T.  Rep.  N.  S..  477.)    So, 

Suite  recently,  in  1872,  in  the  case  of  LaHtnere,  v, 
(oraan  (L.  Kep.  7  Oh.  App.  550),  Lord  Ohancellor 
Hatherley  decided  that  where  a  foreign  govern- 
ment has  made  a  contract  in  this  country,  and  has 
lodged  money  in  the  hands  of  agents  in  Uiis  country 
lor  payment  of  the  sums  to  become  due  under  the 
contract,  he  would  not  refuse  relief  to  the  con- 
tractor because  the  contract  was  with  a  foreign 


government,  nor  because  the  foreign  government 
would  not  i^pear  before  him ;  and  he  ordered  the 
agents  to  hnng  the  money  into  court,  to  be  paid 
out  to  the  contractor  on  his  proving  that  he  had 
performed  his  part  of  the  contract.  All  these  in- 
stances of  exception  from  the  general  rule  of  the 
Sovereign's  immunity  seem  to  be  founded  upon, 
the  principle  which  I  have  stated :  and,  if  so,  why 
should  not  such  proceedings  in  rem  as  have  been 
instituted  in  this  case  be  in  accordance  with  inter- 
national law  P  For  it  must  be  remembered  that 
this  is  the  law  which  I  have  to  i^ply  to  this  suit. 
No  disrespect  is  shown,  no  injustice  is  dcme  to  the 
sovereign,  while  justice  is  done  to  the  private  suitor. 
Thirdly,  assuming  a^in  that  the  Khedive  has  a 
staius  which  entitles  him  to  the  privilege  claimed, 
has  he  by  his  conduct  waived  or  foifsited  that 
privilege  P  In  the  case  of  The  Swift  (1  Dods.  Adm. 
Bep.  339),  Lord  Stowell  had  to  consider  whether  the 
Idn^  was  bound  by  the  Navip(ation  Acts ;  and  after 
stating  some  of  the  difficulties  attending  the  solu- 
tion ot  this  question,  he  says : — *'  The  utmost  that 
I  can  venture  to  admit  is,  thac  if  the  kin^  traded, 
as  some  sovereigns  do,  he  mig^t  fidl  within  the 
operation  of  these  statutes.  Some  sovereigns  have 
a  monoply  of  certain  commodities,  in  which  t^ey 
traffick  on  the  common  principles  that  other 
traders  traffick :  and,  if  the  King  of  England  so 
possessed  and  so  exercised  any  monoply,  I  am  not 
prepared  to  say  that  he  must  not  conform  his 
traffick  to  the  general  rules  by  which  all  trade  is 
regulated."  Bynkershoek,  when  he  wrote  his 
celebrated  treatise  "  De  Foro  Legatorum,"  com- 

Slained  (cap.  xiv.  de  legato  merea^re)  that  in  his 
ay  the  privilege  of  the  ambassador  had  been 
greatly  abused  to  cover  the  trade  of  the  merchant. 
I  must  say  that  if  ever  there  was  a  case  in  which 
the  alle«fed  sovereign  (to  use  the  language  of 
Bynkershodc)  was  **atrenuh  meroaiorem  agem/* 
or  in  which,  as  Lord  Stowell  says,  he  ought  %o 
''traffick  on  the  common  principles  that  other 
traders  traffick,"  it  is  the  present  case:  and,  u 
ever  a  privileged  pmon  can  waive  his  privilege  by 
his  conduct,  Sie  privilege  has  been  waived  in  thu 
case.  It  was  not  denied,  and  could  not  be  denied, 
after  the  evidence,  that  the  vessel  was  employed 
for  the  ordinary  purposes  of  trading.  She  bekmgB 
to  what  may  bie  called  a  commercial  fleet.  I  do 
not  stop  to  consider  the  point  of  her  carrying  the 
nuuls,  for  that  was  practically  abandoned  by 
ooansel.  She  enters  an  English  port  and  is 
treated  in  every  material  respect  by  the  authori- 
ties as  an  ordinary  merchantman,  with  the  full 
consent  of  her  master;  and  at  the  time  of  the 
collision  she  is  chartered  to  a  British  subject,  and 
advertised  as  an  ordinary  commercial  vessel.  No 
principle  of  international  law,  and  no  decided  case, 
and  no  dictum  of  jurists  of  which  I  am  aware,  has 
gone  so  far  as  to  authorise  a  sovereign  prince  to 
assume  the  character  of  a  trader,  when  it  is  for  his 
benefit,  and  when  he  incurs  an  obligation  to  a  private 
subject  to  throw  off,  if  I  may  so  speak,  his  disguise, 
and  appear  as  a  sovereign,  claiming  for  his  own 
benefit,  and  to  the  injury  of  a  private  person,  for 
the  first  time,  all  the  attributes  of  his  character ; 
while  it  would  be  easy  to  accumulate  authorities 
for  the  contrary  position  (see  especially  KHiber, 
Europ.  Y61kemeont,  §  210,  and  authorities  cited  in 
note). 

Upon  all  grounds  therefore,  namely.  First,  that 
his  Highness  the  Khedive,  however  exalted  his 
position  and  distingniahed  his  rank,  has  fidled 
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to  eatoblish  that  he  is  entitled  to  the  priTilegps  of 
a  sovereign  prince,  acoording  to  the  criteria  of 
sovereignty  required  by  the  reason  of  the  thing, 
and  by  the  nssge  and  practice  of  nations  as  ex- 
poonded  by  accredited  writers  npon  international 
nLrisprndence.  Secondly,  that  on  the  assumption 
he  is  entitled  to  snch  privilei^e,  it  woold  not  oust 
the  jurisdiction  of  this  court  in  the  particular  pro- 
oeeoing  which  has  been  instituted  against  this 
ship.  And,  thirdly,  that  assuming  the  priyileg[e 
to  exist,  it  has  been  waived  with  reference  to  this 
ship  by  the  conduct  of  the  person  who  claims  it. 
I  pronounce  against  the  protest,  and  I  think  I 
must  in  justice  to  the  suitor  give  him  the  cost  of 
these  proceedings.  Having  regard  to  the  import- 
ance of  the  case,  if  any  leave  oif  the  court  be  re- 
quired in  order  to  appeal  from  this  decision,  I  will 
readily  give  the  requisite  permission. 

Froteit  ov&mded. 


APPENDIX. 
Firman  dn  18  F^vrier  1841.(a) 

L'aote  de  sonmiBBicm  que  ta  vians  de  raire,  les 

laaoes  de  fld^lit^  et  de  deVoaemeiit  que  ta  as  doondes,  et 
Its  intsntioos  dioiteB  et  dno^res  que  ta  as  manifest^ 
taut  i  mon  ^gavd  qoe  dans  les  int^rdts  de  ma  Sablime 
Porta,  Boot  parreiraes  k  ma  ooxmaiuaooe  sonveraine  st 
m'ont  ^t^  fort  agr^ablss.  En  oons^qaence,  et  le  z^le  et 
la  aagaoit^  qoi  te  oaraot^risent,  aind  qae  rexp^rienoe  et 
les  enmiaiaeanoeg  qae  ta  as  aoqoiaas  daaa  lea  affairaa  da 
FEIgypte  pendant  le  long  aapaoa  da  iema  qae  to  as 
oooajgNS  le  poata  da  goavamear  de  TEffypte,  donnant  lien 
k  oioua  qoa  ta  aaraa  aoqaii  dea  dzoita  k  la  fiivaar  at  k 
la  oonfianoa  qoe  je  t'aooorde,  o'eat-&-dire,  qae  ta  en  oon- 
naitraa  toata  la  port^  at  toatelareconnaiaaaaoa  qae 
ta  davraa  an  avoir,  qna  ta  fapplSqperaa  k  faiia  an  aorta 
qae  oaa  diapoettionB  paaaent  &  tea  nls  et  i  tea  naveax,  ja 
r  aooorde  le  goavememant  da  llSmita  dana  aes  andannaa 
limitae  tallea  qa'on  lea  tioave  dana  la  carta  qoi  tfeat 
anvov^  par  mon  Grand  Vizier  aotaellemant  en  fonotions, 
mania  d'on  oaohet,  aveo  le  priviUga  additloonal  da  Th^r^ 
iM  et  aveo  lea  oonditiona  aoivantes : 

D^sormala.  oaand  le  poate  sera  vacant,  le  goavarnemant 
de  I'Egypte  ecnerra  en  lignedroite,  dd'aln^  k  Tain^.  dana 
la  vaoe  masooline  parmi  lea  fila  et  lea  patita-flls.  Qoant 
k  lear  nomination,  eUe  ae  f era  da  la  part  de  ma  Sablime 
Porte.  Si  jurniB  le  destin  vondra  qoe  la  ligna  mascaline 
Boit  ^teinta,  comma  dans  oe  oaa  ma  Sablime  Porte  derra 
eonf^rar  le  goavarnemant  de  TEgvpte  k  ane  aatre  per- 
aonne,  lea  cnofani  m&lea  n^B  dea  flUea  des  goavemenrB  de 
I'Bgypte  n'anront  aaoon  dioit,  aacone  capacity  legale  k 
la  saoaaBBion  an  goavememant.  Bian  qne  lea  Paohaa 
d'EgTpleavaatobtenalapriviMgederh^redit^^lBdoiveat 
eapenoant  etre  consid^reB.  qoant  k  la  pr^a^anoe^  oomma 
4taot  sor  an  pled  d'egahte  aveo  lea  aatres  vmra.  Us 
seront.  trait^B  oomme  lea  aatreavisirB  de  maSobiime 
Porte,  et  raoavront  lea  m^maa  titrea  qae  Ton  donna 
aax  aotaraa  vicira  qaand  on  lear  4crit.  Laa  minoipes 
lood^  Bor  lea  lois  da  aiirat^  da  la  vie,  de  la  aiixat^ 
de  la  propri^t^,  et  de  la  oonaarvation  de  Thonnear, 
prindpea  oonaaor^B  oar  laa  ordonnanoea  aalntaireB  da 
mon  Haiti  SharifP  da  GnUian«(b};  tone  lea  tnit^BOondaa 
ai  k  aonolora  antra  ma  SaDlime  Porta  et  laa  paia- 
saacaa  amiaa.  aaront  compliment  mia  k  ez^ontioa  dans 
la  province  aa  I'Egypte  anad ;  et  toaa  Icb  r^lemens 
laits  et  k  faire  par  ma  Sablime  Porte  aeront  aaad  mla 
enpratiqaeen  Egypta,  anlea  oondUant  le  mieax  qa'on 
poarra  aveo  lea  mraonatancea  localaa  at  lea  prinoipaa  de 
la  jastica  at  da  I'^qait^.  En  Egypta,  tons  lea  impute, 
tooB  lea  revaniiB,  Baront  per9as  at  xaoaeilliB  an  mon  nom 
soavaxain ;  attendn,  oapandant,  qua  lea  Egjptiena  aaasi 

(a)  Sea  Lasar,  Annoaire  Hiatoriqaa  Univarad,  1841. 
App.  p.  127,  wbara  is  given  a  dooamant  almost  identical 
with  flda,  entitled,  *'  £tti-Sdi«riir  da  Saltan  qai  confire 
a  M^h^met-Aly  Th^r^t^  da  goavemement  de  TEgypte, 
mqyennant  certaines  condition,"  bat  the  data  Is  there 
F^b.  18, 1841.-BD. 

(6)  See  State  Papen.  vd.  zxzi.,  p.  1889 :  Lasar, 
Amtnalra  HiBtoriqoe  Universel,  1839.  App.  p.  102,  where 
the  dooamant  is  given  under  data  of  Nov.  8, 1889.— Ed. 


Bont  les  sajatB  de  ma  SabUme  Porte,  et  aflin  oa'nn  ion 
Us  ne  Boient  pas  vex^s,  la  dime,  les  drdts.  et  les  aatres 
impdts  qai  aeront  peroaa,  la  aaront  coniormement  an 
ByBtime  ^aoitable  aaopt^  par  ma  Sablime  Porta,  at  Ton 
prandra  aoin  de  payer,  d^  qae  le  tempi  da  payement  aara 
vena,  ear  les  droita  de  doaana,  sar  la  capitation,  aar  las 
dimea,  ear  lea  ravenna  et  laa  aatraB  prodoita  de  la  pro- 
vince de  TEgvpte,  le  tnbat  annad  dont  le  qnantam  eat 
iae^r^  at  pr^ciB^  dans  an  aatre  flrmanimp4rial.(a)  Etant 
d'aiage  a'envoyer  tone  las  ana  d'Egypta  dea  vivraa  en 
natnre  aox  deox  YiUea  Saintea,  on  oontinaera  k  anv<^yer 
k  chaqne  endrdt  a^par^ment  lea  vivrea  at  lea  aatres 
objeta,  qaala  qa'Hs  paisBent  Atre,  oai  y  ont  6U  envoyte 
jaaqa^  k  pr^aent.  Oomme  ma  Snolime  Porte  apris  la 
r^Bolation  d'am^liorar  la  monnaie,  qai  eat  T&me  dea  op<- 
rationa  da  la  Bod4t6,  at  de  le  faire  de  manitee  k  ce  qae 
d^aormaia  il  ne  paiBaa  y  avdr  de  la  variation  ni  dans  ralol, 
ni  danB  le  priz,  je  permets  qae  Ton  batte  monnaie  en 
Egypte ;  mde  lea  monnaiea  en  or  et  en  argent  qoe  je  ta 
parmeta  de  battre  porteront  mon  ncmij  et  aeront  toat-4- 
idt  aamblablea,  aoaB  lea  rapporta  da  titra,  dea  priz  et  de 
la  forme  k  cdlea  qae  Ton  frappa  id* 

En  tampa  de  pais,  18,000  hommea  snffiront  poar  le 
service  int^riear  de  la  porince  de  TEgyptc:  il  ne 
aera  paa  permis  d'e  angmenter  le  nomtee.  Mais  vd 
qae  lea  troapea  de  terra  et  de  mer  de  TEgypte  sent 
mstita^ea  poar  le  aervioa  de  ma  Sablime  Porte,  II  aera 
permia,  en  tempa  degaerre,  da  lea  porter  aa  nombre 
oai  aara  ^t^  jag^  oonvenable  par  ma  Sablime  Porte. 
On  a  adopts  le  prindpe  qae  lea  Boldata  employes  dans 
lea  aatres  parties  da  mea  ^tats  aerviront  pendant  dnq 
ana,  an  boat  daqad  terme  ila  aaront  ^cbaog^B  contra 
dea  reoraea.  Oda  ^taat,  II  fkadrait  qa'  k  oat  ^gaxd  Ton 
soivtt  le  mAme  Bvat^ma  an  Egypta  ansd.  Maia  par  rap- 
port k  la  dar^e  on  aervioe,  on  a'adaptara  aox  diapodtions 
dea  habitans,  an  d>aerTant  k  lear  ^gard  ce  qae  I'^qait^ 
eodga.  n  aera  envov^  chaqae  annte  k  Conatantinopla  400 
hommea  poar  rampiacer  d'aatraa.  II  n'y  aara  aacane 
difference  entre  lea  marqaea  distinctivea  at  lea  drapeaoz 
dee  tiroapas  qai  aaront  employ^  li,  et  lea  marqaea  dis- 
tinctivea et  lea  drapeaoz  dea  antrea  troapea  de  ma  Sablime 
Porte.  Lib  offldera  de  marine  Egyptienne  aaront  lea  mtoea 
marqaea  diatinctivaa  de  sradea,  at  laa  EgyptlanB  aaront 
laa  mtaaea  pavilHona  qae  lea  offldera  at  lea  Mtimans  d'ioi. 

La  Qoavemenr  d'E^TPte  nommera  lea  offldera  deterre 
et  de  marine  jaaqa'aa  gnda  de  Ck>lonel.  Qaant  aoz  nomi- 
nationa  aax  gradaa  sap^rieara  k  odai  da  Colond,  c'eat-i- 
dire  de  Pacnaa  Jftri  Uv%  (G^n^raaz  da  Brigade)  at  de 
Paohaa  F^rik  (Gto^raaz  da  Divldon),  II  faadra  abada- 
mant  en  demander  la  permlaaion,  et  raandra  mes  ordres 
lArdeaaaa.  Dor^navant  lea  Paohaa  d'Egypta  ne  poorront 
paa  faire  conBtrnlra  des  b&timena  de  gnerre  aana  an  avdr 
demaade  la  pemdasion  de  la  Sablime  Porta,  et  en  avoir 
d>tana  one  antoriaation  daire  et  podtive. 

Attendn  qae  ohacana  dea  oonditiona  arrAt^aa  comma  d- 
deaaaa  eat  adh^rente  an  priviUge  de  rh^r^dit^,  d  one 
aanle  d'eUea  n'ast  paa  ez^cat^e,  ce  privily  de  rh^redit^ 
aara  aaadtftt  aboil  et  annals.  Tdle  ^tant  ma  volenti 
anprdma  aar  toaa  lea  polnta  d-daaaaa  ^nonc^a,  td,  tas 
annms  et  tes  descendana,  raoonnaiaaana  de  cette  haate 
favear  aoaveraine,  voaa  voaa  ampreaaeres  toajoara  k 
ez^catar  aorapaleaaamant  lea  conaxtions  ^tabliaa,  voub 
voaa  gardaras  bian  d'y  contravenlr,  voaa  aorai  aoin 
d'aaanrerle  repoa  at  la  tranqoilUt^  dea  Egyptians  an  lea 
mettant  k  Tabri  da  toatea  injnraa  at  de  toatea  vazations, 
vona  fares  dea  rapports  id,  et  demanderes  daa  ordres 
aar  lea  affairea  importantea  qoi  oonoament  cea  paja  U*. 
etant  k  oaa  fina  qna  le  preaent  firman  Imperial  qai  est 
om6  da  mon  reaorit  Sonvataln  a  6t6  ^crit  et  vona  est 
envoys 

Iww&rial  Firman  to  ih4  Ficaroy  of  Egypt,  mttUng  ihe 
Mode  of  8ueee$8ion  to  the  FaehdUe,  and  granting 


certtnn  PrivUeges.Q)) 
(Apr^  les  titres  d'naaga.) 
Ayant  pria  connaiasanca  de 


(27tii  May  1888.) 
la  demande  qae  tn  m'as 


Boamiae,  at  dana  laqnalle  ta  me  fair  connattre  ^ne  la 
modiffoation  da  Tordra  da  Bacoaadon  etabU  par  le  Fmnaa 

(a)  See  Noaveaa  Becndl  General  de  Traitea  da  Mar- 
tana,  Samwar,  voL  zv.,  p.  490,  where  la  given,  "Firman 
addreas^  en  1841,  par  le  Saltan  an  vioa-rd  d'Egypte, 
fizant  la  tribnt  a  Myer."-'Si>. 

(b)  See  State  Papers,  vd.  Ivi.,  p.  1167;  Arobiveg 
Diplomatiqaes,  1866,  tom.  4,  p.  170.— Ed.    /^^  ^  ,^  ^T  ^ 
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adress^,  en  date  dn  moiB  de  Bebinl-Akhir,  1257,  (a)  k  ton 
aienl  Mehmed  All  Paoha  ponr  Ini  oonf^rer  le  Goayeme- 
ment  k  titre  d'h^r^t^  de  la  Provinoed'Egypte,  et  reydta 
de  mon  Hatt  Imperial,  et  la  transmiBaion  de  snoceBsion 
de  ^hre  en  fils  en  ligne  direote  et  par  ordre  de  primo- 

P^nitnre  aeraient  fayorables  k  la  bonne  adminiatration  de 
Egypte  et  an  d^yeloppement  dn  bien-dtre  dea  habitanta 
de  oette  Proyinoe :  Appr^oiant  d'antre  part,  dana  tonte 
lenr  ^tendne,  lea  efforts  qne  tn  as  mts  dana  oe  bnt 
depnia  ta  nomination  an  Gonyemement-G^^ral  de 
TEgypte,  qni  eat  Tnne  dea  Proyinoea  lea  plna  importantea 
de  mon  Empire,  ainai  qne  la  fid^t^  et  le  d^yonement 
dont  tn  n'aa  oeaa^  de  faire  prenye  k  mon  ^gard,  et  yonlant 
tedoxmer  nnt^moignage  blatant  de  la  oonfiance  pleine 
et  enti^re  qne  je  t'aooorde,  j'ai  d^old^  qne  dor^nayant  le 
Gonyemement  de  I'Egypte,  ayeo  lea  territoirea  qni  y  aont 
annexte  et  qni  en  d^p^ent,  et  ayeo  lea  Ciuinaaamiee  de 
S^yakin  et  de  Monaaawa,  aera  tranamia  k  Tain^  de  tea 
enfanta  m&lea,  et,  de  la  meme  mani^,  anz  fils  atn^a  de 
tea  anooeaaenra:  Qneai,  enoaade  yaoanoe,  le  Gonyer- 
nenr-Gto^ral  ne  laiase  aoonn  enfant  m&le,  la  anooeeaion 
■era  tranamiae  k  Tain^  de  sea  fr&rea,  et  k  d^fant  dea 
fr^rea  k  I'atn^  dea  enfanta  m&lee  dn  plna  kg6  parmi  sea 
frdres  d^f nnts.  Telle  aera  d^sormais  la  loi  de  anooeasioii 
en  Egypte. 

En  ontre,  lea  oonditiona  oontennes  dans  le  Firman 
annsmentionn^  aont  et  demenrent  k  tons  jamais  en 
Tdgnenr  oomme  par  le  paaa^ ;  ohaonne  de  oea  oondi- 
tions  aera  oonstamment  obsery^,  et  le  msintien  dn  priyi- 
Uge  qni  d^oonle  de  oes  oonditions  d^pendra  de  Tobserya- 
tion  intdgrale  de  ohaonne  dea  obligatians  qn'elles  impli- 
qnent.  Lea  immnnit^a  aooord^  plna  ribemment  par 
mon  Gk>nyernement  Imperial,  oonoemant  la  faonlt^  dn 
Ck>uyemement-G^n^ral  d'Egypte  de  porter  jnsqn'  k  80.000 
hommes  I'effeotif  de  sea  tronpea,  de  maintenir  la  diff^. 
renoe  entrele  titre  dea  monnaiea  frapp^es  en  Egypte  en 
mon  Gonyemement  Imperial,  et  oelni  dea  antrea  mon- 
naiee  de  mon  Empire,  et  de  oonf^rer  lee  ipadea  dyila  de 
mon  Gonyemement  jnaqn'  k  oelni  de  Sam^  (seoond  rang 
de  la  premiere  olaaae),  sont  4galement  oonfirmte.  La 
r6gle  qni  interdit  la  snooeaeion  des  desoendants  m&les 
dea  fillea  des  Gonyemenrs  est  maintenne  oomme  par  la 
gaas^.    Le  tribnt  de  80,000  bonraea  pay6  par  TEgypte  an 

-  —  •  »        "rdn 

ila 

par  an.  Mon  Irad^  Imperial  ^tant  ^man^  ^Teffet  de 
mettre  k  ez^ontion  lea  oonditiona  qni  pr^Ment,  le  pr^nt 


oaraot^riaent,  et  en  profitant  dea  oonnaisaanoes  qne  tn 
as  aoqnises  des  oonditions  de  TEgypte,  oonaaorer  tea 
soins  a  assurer  k  oes  populations  nne  tranqnillit^  et 
nne  a^nrit^  enti^rea;  et,  reoonnaissant  la  yalenr  dn 
gage  qne  je  yiens  de  te  donner  de  me  fayenr  Imp^riale, 
rattaoher  k  I'obseryation  des  oonditions  stabiles  oi- 
dessns.  Eorit  ledond^me  jour  dn  mois  de  Mobarem  de 
Fan  de  I'H^gire,  1283  (May  27, 1866). 


Iwperial  Firman  to  the  Viceroy  of  Egypt,  eettUng  the 

Mode  of  appointina  a  Regency  on  hie  a/ying  before  hie 

Son  hoe  attained  the  age  of  18  years, 

(15th  Jnne,  1866.) 

Dana  le  bnt  de  garantir,  de  tontea  mani^rea,  le  nonyel 
ordre  de  anooeaaion  an  Gonyemement  de  I'Egypte,  ainai 
qn*il  fnt  ^tabli  par  nn  antre  Firman  Imperial,  ileat  men- 
tionn^a  oi-deaaona  lemode  d'aprda  leanel  Toneattenn 
de  proc^der  k  Tinatitntion  de  la  tnteUe  dn  Gkmryeme- 
ment  de  TBgypte,  loraqne  dana  T^yentnalit^  de  la  mort 
de  son  Ghmyeraenr,  aon  fila  ain^  et  h^ritier  ae  tronyendt 
Atre  enoore  en  has  &ge. 

Dans  r^yentnalit^  de  la  yaoanoe  dn  Gonyemement, 
et  lorsqne  Th^ritier  dn  Gonyemement  serait  en  bas 
kge,  o'est-ludire,  qn'il  anrait  moina  qne  18  ans,  le 
^rman  d'inyestitnre  sera  tonte  de  mdme  6mtai6. 
Oependant,  jnaqn'  k  oe  qn'il  arriye  k  T&ge  de  18  ans, 
si  le  Gonyemenr  ae  tronyerait  ayoir  d^jk  ^tabli  nn 
tntenr  et  nn  oonaeil  de  tntelle  ponr  le  Gonyemement 
moyennant  nn  testament  cachets  par  Ini,  et  par  denx 
bants  fonotionnairea  de  I'Egypte  en  aeryioe  aotif,  oomme 

(a)  This  ia  the  firman  of  Feb.  13, 1841,  giyen  aboye.— 
Ed. 


t^moina,  oe  tntenr  et  oe  pwsonnel  de  tntelle  saisironi 
imm^diatement  les  rdnes  de  Padministration,  et  proo^ 
deront  k  diriger  le  (Gonyemement.  En  m6me  tempe, 
oomme  its  en  r^f^reront  k  ma  Snblime  Porte,  nn  Firman 
Imperial  en  sera  ^man^,  les  oonfirmant  k  lenr  plaoe.  Si, 
d'nn  antre  odt^,  snryient  nne  yaoanoe  dn  Gonyememenft 
snsdit  sans  qn  il  soit  ponryn  k  Tinstitntion  d'nne  telle 
tntelle,  le  Oonseil  de  tntelle  ^tant  oompos^  des  Chefs  de 
TAdministration  de  I'lnt^rienr,  de  la  Gnerre,  des  Fi- 
nanoes,  dea  Affaires  Etrang^res,  de  la  Jnatioe,  dn  Chef 
des  Troupes  et  des  Commissairea  dea  Proyinoea  ^^rp- 
tiennea,  on  proo^dera  k  T^leotion,  parmi  lee  snamts 
fonotionnairea,  d'nn  Conseil  de  tntelle  de  la  manitoe 
Buiyante : — 

Les  Buadits  fonotionnairea  reuniront  imm^diatemen^ 
et  ohoisiront  parmi  euz-mdmee  nn  tntenr  ii  rnnani- 
mit^,  on  i  la  plurality  des  yoiz.  Si,  oependent,  lee 
yoiz  se  partagent  entre  deux  oandidats,  la  pr^f^reno^ 
sera  donn^e  k  oelni  des  denx  qtii  ooonperait  les  pins 
importantes  fonotions  dans  le  (Gonyemement.  Le  degr^ 
d'importanoe  est  ^tabli  dans  Tordre  indiqn^  ci-dessns. 
Ainsi,  ylent  d*abord  le  Chef  dn  D^partement  de  I'lnt^ 
rienre,  apr^s  oelni  de  la  GKierre,  et  ainsi  de  snite.  Le 
tntenr  ^tant  ainai  eln,  et  lee  antrea  Membree  s'^tant 
oonstitn^  en  Oonseil  de  tntelle,  lis  prendront  en  mains  le 
Gonyemement,  et  ila  a'empreaaeront  de  rapporter  k  ma 
Snblime  Porte  Tinstitntion  dn  tntenr  et  Tinstitntion  dn 
Conseil  de  tntelle.  Ce  ohoix  sera  oonfirm^  de  notre  part 
par  nn  Firman  Imp^riaL 

Baas  le  oaa  qn'il  arriye  qne  rex-Qonveruenr  ait 
nomm^  nn  tntenr  et  nn  Conseil  de  tntelle,  oe  tntenr 
et  oe  Conseil  ne  sanrait  Atre  ohaagte  ayant  qna  le 
terms  de  tnteUe  ne  soit  expire.  De  mdme  duis  la 
seoonde  altematiye,  o'est-i^-mre,  lonqne  I'instltntion 
dn  tntenr  a  lien  par  la  r^nnion  des  nants  fonotion- 
naires  dn  (Gonyemement,  Ton  ne  ponrra  non  pins  ohanger 
le  tntenr  ainsi  nomm^.  Loraqn^m  Membre  dn  Ckmasil 
dn  tntenr  yient  k  monrir,  on  ohoisira  nn  antre  k  sa  plaoe 
parmi  les  hanta  fonotionnairea  dn  (Gonyemement,  et  ai  le 
tntenr  Ini-mdme  yient  k  monrir,  on  ohoiaira  nn  4  sa  place 
de  la  mani^re  snaindiqn^,  dana  le  Consei  de  tateUe, 
anbstitnant  k  oelni-oi  nn  des  hants  fonotiomiaiieB  dn 
(Gonyemement.  Lorsqne  I'h^ritier  arriye  4 1'Age  dediz- 
hnit  ans  4tantalors  majenr,  il  saiaira  lea  r6  nea  oe  I'Admi- 
ministration  et  gonyemera  oomme  aon  pr^d^oeeaeor. 
Ceoi  ^tant  oonfirm^  par  ma  yolont^  Imp^riaJe  et  rerMn 
de  mon  Hatfci-Sheriff,  le  present  Firman  fnt  ooneeqnem- 
ment  ^man^  le  2  Safer  1288  (15  Jnin  1866). 

Firman  addressed  to  the  Viceroy  of  Egypt,  dated  5  Befer 

1284  {Jv/ne  8, 1867).(a) 

(Translation.) 

To  my  illnstrions  Yisier  Ismail  Pasha,  who  now  holds 
the  rank  of  (Grand  Yisier,  with  the  title  of  "  Khidey  "  of 
Egypt,  and  who  is  deoorated  with  the  orders  of  the 
Medjidi^  and  Camani^  of  the  First  Class  in  diamonds. 
May  (God  psrpetnate  his  glory,  and  inorease  his  power 
and  prosperil7(l>). 

Be  it  known  on  the  arxiyal  of  this  my  Lnpenal 
Firman,  that,  as  is  also  ihentioned  in  my  Fir- 
man granting  the  priyile^  of  hereditary  snooeaeioii  to 
the  vioe-royalty  (Eidiyiet)  of  Egypt,  those  fnnda* 
mental  laws  which  are  in  f oroe  in  other  parts  of  my 
dominions  shall  be  maintained  and  leapeoted  in  Egypt. 
Now  by  fnndamental  laws  are  meant  aUthoae  printtples 
laid  down  in  the  Imperial  Besoript  of  (Gnlhaneh.(c)  Bnt, 
inaamnoh  as  the  internal  administration  of  the  Proyinoe, 
and  conseqnently  its  financial,  material,  and  other  in- 
terests, are  confided  to  the  (Goyemment  of  Egypt,  in  order 
to  preserye  and  extend  thoee  interests,  it  is  permitted  to 
that  (Goyemment  to  frame  snoh  re^nlations  as  may  seem 
necessary  in  the  form  of  **  special  Tanzimat  for  the 
interior.^'  In  like  manner,  whilst  all  the  tieatieB  of  the 
Snblime  Porte  mnst  be  req>ected  in  Egypt,  an  exoq>tioB 
is  made  onl^  as  regards  the  onatoms  dntiee,  and  as 
regards  foreigners  in  matters  relating  to  tiie  pdioe, 
pMtal,  and  transit  seryioes,  for  which  fnll  powers  are 
ffiyen  to  thee  to  enter  into  q>eoial  arrangements  with 
foreign  agents.    Bnt  inch  arrangements  mnst  not  take 

(a)  A  French  translation  of  this  firman  is  giyen  in 
Archiyes  Diplomatiqnes.  1868.  tom.  ii.,  p.  452.— Ed. 

(h)  A  whole  string  of  epitnets,  applied  to  all  Plashas 
holding  the  rank  of  vizier,  is  omitted. 

(e)  See  State  Papers,  yoL  xxxi^  V- 1239.— Ed. 
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the  form  ci  treatiefl  or  oomyentionB  luiTing  soy  i^litioal 
signifioation  or  purport.  And  in  the  event  of  their  being 
inoonaiBtent  with  the  prinoiplei  laid  down  abovef  or 
oppoeed  to  mj  original  aoyer^gn  rights,  it  will  be  necee- 
iazy  to  hold  them  as  null  and  void  (a).  Wherefore  the 
question  of  oonformityor  non-o<mformit7  to  these  princi- 
pies  in  matters  where  a  donbt  eziats  as  regards  JElgypt 
most  be  referred  to  my  Snblime  Porte  preyiooaly  to  snch 
arranprements  being  oonoluded.  And  when  in  the  manner 
explamed  above  any  spedal  arrangements  are  entered 
Into  oonoeming  the  onatoms  duties  in  £|nrpt«  informatioii 
thereof  must  be  transmitted  to  my  Sublime  Porte.  Also, 
when  any  oonference  respeoting  oommeroial  treaties 
takes  i^aoe  between  my  Qoyemment  and  other  powers, 
in  ordbr  that  the  commercial  interests  ef  Egjrpt  may  be 
attended  to,  the  opinions  of  the  Egyptian  Administration 
■hall  be  consulted  thereon.  In  proclamation  of  which 
this  my  Imperial  Firman,  dated  5  Sefer  1284,  is  now 
addressed  to  thee. 

Finnan  €tddres89d  to  th$  Viceroy  of  Effypt,  Novmiber  29, 

1869. 

(Aprte  les  titres  d'usaffe.) 

n  est  superflu  de  dire  oombien  ma  soUioitude  est  grande 
poor  la  prosp^rit^  de  Fimportante  Proyinoe  d'Eg[ypte, 
«t  pour  raocroissement  du  bien-^tre  et  de  la  s^ount^  de 
see  habitants.  Tout  en  consaorant  une  attention  s^rieuse 
aa  maintieii  intact  des  priyil^es  interieurs  aooord^s  k 
r Administration  Egypnenne,  11  est  de  mon  devoir  de 
surveiller  en  mftme  temps  le  strict  aooomplissement  des 
obligations  de  cette  administtation,  solt  envers  ma 
oouronne,  solt  envers  les  habitants  de  la  province. 
En  consequence,  fai  accepts  les  ^olaircissements  que 
tu  as  donnas  et  les  engagements  que  tu  as  pris 
relativement  aux  armes  et  aux  bfttiments  de  guerre, 
ainsi  qu*k  T^ffard  des  reli^bions  ezt^rieures  de  la  pro- 
vinoe,  par  la  lettre  que  tu  as  eorite,(b)  sous  la  date  du 
10  Djenuud-ul-Ewel,  1286.  en  r^ponse  k  celle  que  mon 
Ghrana  Vizir  t'avit  adresse,  par  mon  ordre  souverain.  le 
18R6bi-ul-Akhir,1286.(c)  Seulement  la  question  finanm^re 
etant  un  point  vital  pour  tons  les  pays,  si  la  quotit^  des 
inip6ts  est  sup^rieure  aux  moyens  des  contribuables,  ou 
si  les  produits  de  ces  imp6ts,  au  lieu  d'etre  affect^s  aux 
beaoins  r^els  du  pays,  sont  absorb^s  par  des  d^penses 
inkuctueuses,  on  s'expose  incontestablement  k  despertes 
et  k  des  dangers  incalculables.  II  en  r^ulte  pour  le 
Souverain  du  pays  le  droit  saor^  et  impresoripttble  de 
surveiller  aveo  sollicitude  cet  important  objet ;  et,  pour 
qn'U  ne  subsiste  plus  ancun  douie  ni  malentoidu  a  cet 
^gard,  j'ai  d^d^  de  te  donner  les  ^olairdssements  sui- 
vants,  qui  seront  ^galement  port^  k  la  connaissance  di 
tons. 

Ainsi,  suivint  les  conditions  fnndamentales  que  ser- 
vent  de  base  k  TAdministratioa  Egyptienne,  tout  les 
imp6t8  et  redevannes  doivent  dtre  repsftis  et  p^rfus  en 
mon  nom.  Je  ne  saurais  done  consentir  en  auoune  mani^re 
k  oe  que  les  sommes  provenant  de  ces  impdts  soient  em- 
ployees autrement  qu'aux  besoins  r^els  du  pays,  et  &  oe 
que  les  habitants  soient  charges  de  nouveaux  impMi 
sans  une  neoessite  legitime  et  reconnue.  Ma  volonte 
absolue  est  done  que  tes  soins  et  ton  a^le  les  plus  inces* 
■ants  soient  diriges  vers  ces  deux  importants  objets, 
aussi  bien  que  sur  la  neoesaite  que  mes  sujets  d'Egypte 
soient  toujours  trait^s  avec  justice  et  ^quite.  De  meme, 
les  emprunts  k  retranger  engageant  pour  de  longues 
aanees  les  revenue  du  pays,  je  ne  saunas  admettre  que, 
sans  que  tons  les  details  des  raisoos  qui  peuvent  y  faire 
recourir  n'aient  6t4  soumis  k  mon  Gouvemement  Im- 
perial, et  sans  one  mon  autorisation  n'ait  ete  prealable- 
ment  obtenue,  oes  sommes  preievees  aur  les  revenue  de 
TEgypte  eoient  afBM>tees  au  service  d'un  emprunt  Ma 
volonte  est  done  qu*en  aucun  temps  il  ne  eoit  fait  d'em- 
ptunt  (lu'aprte  <iue  la  necessite  absolue  d'y  avoir  recours 
•era  bien  etablie,  et  mon  autorisation  preialable  obtenu. 
Tu  oonformeras  desormais  tes  actes  et  ta  conduite  aux 
termes  formels  de  mon  present  Firman  Imperial,  oui  est 
en  tout  point  oonforme  aux  droits  et  aux  devours  re- 
i^eotils,  ainai  qu'aux  precedents. 

Le  22  Ohahan,  1286. 

(a)  *'  Non  avenue  '*  is  more  literal. 

(b)  The  letter  of  explanation  from  the  Khedive  will 
be  found  in  the  Anmui  Register.  1869,  p.  278.— Ed. 

(e)  The  letter  of  the  Grand  Yisier  to  Khedive  will  be 
found  in  Archives  Biplomatiquee,  1869,  tom.  iii  p.  182^ 
—Ed. 


Solioitora  for  the  Khedive,  McLeod  and  Wat' 


ney, 
S< 


olioitora  for  the  plaintiffs,  Olarkaon,  Son,  and 
Ghreenuoell, 

ADKZBAZiTT  COUBT  OF  THE 
ClVqUB  FOBT8. 

Exported  by  J.  P.  Asfzsall,  Esq.*  Bsrrist6r«st.Law. 

Friday,  Feb.  14, 1873. 

(Before  Sir  B.  J.  Phillimoke.) 

Thi  Vivn). 

CoUinon — Ships  moored — Foul  herih. 

Where  a  veeeel^  taking  up  a  berth  to  dieeharge,  gives 

another  afoul  berth,  the  former  vessel  has  no  right 

to  require  that  the  latter  shall  take  more  than  the 

ordinary  and  usual  precautions   against   bad 

weather,  and  the  latter  having  taken  sueh  preoau' 

tions,  wiU  not  be  responsible  for  the  damage  to  the 

former  ressXting  from  a  ooUision  whieh  might 

have  been  prevented  by  further,  but  unusual,  pre* 

cautions. 

This  was  a  eaose  of  collision  instituted  on  behalf 

of  the  owner  of  the  schooner  Victor,  a^;ainst  the 

Bohooiier  Vivid,  and  her  owner  intervening.    The 

plaintiffs'   petition    stating    the   facts    was    as 

follows  :— 

1.  On  the  4th  Aug.  1872,  the  Victor,  a  schooner  of 
seventy  tons'  register,  belonging  to  the  port  of  Folkestone, 
manned  by  a  crew  of  four  hands  all  told,  left  West 
Hartlepool  laden  with  a  cargo  oi  coals,  and  bound  for 
Hythe.  in  the  countv  of  Kent. 

2.  Tne  Victor  arrived  in  safety  off  Hythe  about  mid- 
ni^t  on  ihe  night  of  the  8th  Aug.,  and  brought  up,  the 
wind  being  light  from  the  W  S.W.,  and  the  weather  very 
fine.  About  6  a.m.,  on  the  morning  oi  the  9th  Aug.. 
William  Beerham,  the  acting  pilot,  came  on  board,  ana 
the  Vietor*s  boat  having  been  got  out,  she  was  towed  to 
within  a  quarter  of  a  nule  of  the  beach,  and  about  a  mile 
to  the  westward  of  Hythe,  at  which  spot  she  was  brought 
up  about  9  aju. 

3.  Vessels  discharging  coals  at  Hythe  come  in  at  hieh 
water,  and  as  the  tide  ffula  they  take  the  ground,  and  tne 
ooiUs  are  discharged  into  carts  alongside  as  long  as  the 
tide  will  permit.  The  carts  when  loaded  are  drawn  up  by 
a  stationary  steam  engine.  ThereisaseawallfiMingthe 
beach,  opposite  the  place  where  the  vessels  discharge, 
and  toere  are  two  saps  or  openings  in  this  sea  wall, 
through  which  the  loaded  carts  are  so  drawn  up  as 
aforesaid. 

4.  When  the  Fte^  had  been  towed  into  the  position  in 
the  second  article  mentioned,  the  said  William  Deerham 
left  the  vessel  and  put  down  a  bu<^  to  mark  the  spot 
where  the  anchor  should  be  let  go.  On  beaching  the 
vessel  the  huoj  was  placed  opposite  the  easternmost  gap 
or  opening. 

5.  The  Vivid,  the  vessel  proceeded  against  in  the  said 
cause  mentioned,  arrived  at  Hythe.  laden  with  a  oarffo  of 
coals,  on  the  mommg  of  the  said  9th  Aug.,  at  about 
10  a.m.,  and  brought  up  at  about  a  quarter  of  a  mile  from 
the  beach.  Both  the  Victor  and  the  Vivid  weighed 
anchor  at  the  same  time,  about  1  p.m.,  for  the  purpose  of 
beaching,  and  the  Vivid  took  up  the  berth  which  had 


opposite  to  the  western  gap  or  opening,  but  at  the  re- 
quest of  Joseph  Tibbe  Horson.  the  owner  of  the  Vivid, 
ttie  Victor  was  hauled  off  again  and  beached  nearer  to 
the  Vivid,  a  little  to  the  westward  of  the  easternmost 
gap  or  opening,  so  that  the  steam  en^e  could  work  the 
coals  fnnn  both  vessels  at  the  same  tune. 

6.  The  Victor  was  dulv  and  properly  moored  with  her 
head  towards  the  beach,  having  a  warp  fastened  to  a 
capstan  on  the  sea  wall,  an  anchor  out  astern  on  the  port 
side  with  eighty  fathoms  of  chain,  running  from  the  port 
hawsepipe,  and  a  spring  chain,  fortgr-flve  fathoms  in 
length,  nom  the  port  quarter,  and  a  kedge  anchor  and 
warp  nom  her  starboard  quarter.    The  vivid  was  also 
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moored  with  li«r  head  towards  the  beaoh,  and  during  the 
9th  Ang.  ooals  were  worked  from  the  TesBels  in  the  osoal 
way. 

7.  On  the  night  of  the  9th  Ang.,  at  low  water,  the  wind 
began  to  freshen  from  the  sonth-west,  and  on  the  morning 
of  the  10th  Ang..  the  wind  being  south,  and  increasing  in 
force,  and  the  tide  ilowinff,  those  on  board  the  Vivid 
neglected  to  take  due  and  proper  preoantions  to  keep 
that  vessel  in  her  proper  berth,  and  abont  3  a.m.  the 
stem  of  the  Vivid  swune  ronnd  to  the  westward,  and  she 
oame  into  collision  with  the  Victor,  the  port  counter  of  the 
Vivid  striking  the  starboard  quarter  of  tiie  Victor^  oaarj' 
ingaway  the  main  rail,auarter  pieoe,bulwarks,stanohions, 
chain  plates  oovering,  board,  and  inflicting  other  serious 
damage.  The  Victor  filled  with  water  and  grounded,  and 
as  the  tide  ebbed,  the  Vivid  set  upon  her  and  inflicted 
further  damage. 

8.  At  low  water,  holes  had  to  be  bored  in  the  sides  of  the 
Victor  for  the  purpose  of  letting  the  water  out,  and  her 
cargo  was  disohaiged.  She  was  temporarfly  repaired  on 
Hythe  beach,  it  being  impossible  properly  to  repair  her 
there,  she  was  then  taken  to  Folkestone  harbour,  where 
some  repairs  were  effisoted*  and  sbe  was  subsequently 
properly  repaired  at  Whitby.  The  Victor  was  detained 
for  fifl^-six  days  during  the  oompleti<m  of  the  said 
repairs. 

9.  Those  on  board  the  Vivid  neglected  to  take  sufficnent 
means  properly  to  moor  and  secure  the  Vivid, 

10.  The  aforesaid  collision,  and  tbe  damage  thereby 
occasioned,  was  solely  occasioned  by  the  matters  herein- 
before stated,  or  otherwise  by  the  negtigenceand  improper 
management  of  those  on  board  the  Vivid,  and  those  on 
board  the  Victor  in  no  way  contributed  to  the  same. 

The  defendant's  answer  admitted  the  trath  of 
tbe  allegations  in  article  3  of  the  petition,  and  the 
other  faots,  except  as  to  the  mooring  of  the  Vivid, 
were  snbstantially  proved.  The  defendants' answer 
alleged  that  the  Vivid  was  "duly  and  properly 
moored,"  and  it  was  proved  that  she  had  a  warp 
from  her  bows  to  a  capstan  in  the  sea  wall,  and 
her  starboard  anchor  ont  with  ninety  fathoms  of 
chain.  The  chain  led  aft,  and  her  anchor  lay  off 
her  starboard  quarter,  and  she  also  had  a  spring 
from  her  starboard  qoarter  to  the  chain.  At  the 
high  tide,  before  the  collision,  the  warp  of  the  Vivid 
was  removed  to  another  capstan  f  nrther  awav  from 
the  Victor,  and  her  ropes  were  M  haoled  taut. 
The  wind  was  proved  to  be  about  S.  by  E.  Tbe 
answer  plead^  inevitable  accident,  and  farther 
alleged 

The  Victor  was  not  moored  in  a  proper  place,  having 
regard  to  the  Vivid,  or  at  a  proper  distance  from  her. 

The  defendants,  in  their  preliminary  act,  had 
omitted  to  answer  paragraph  7,  as  to  the  coarse 
and  speed  of  tbe  other  vessel  when  iirst  seen; 
paragraph  8,  as  to  the  lights  of  the  other  vessel ; 
and  paragraph  9,  as  to  the  distance  and  bearing  of 
the  vessel  wnen  the  other  was  first  seen. 

Witnesses  were  called  for  the  plaintiffs  to  prove 
that  if  the  Vivid  had  had  a  rope  m>m  her  starboard 
quarter  to  the  shore,  it  would  have  kept  her  fW)m 
swinging  round,  and  that  an  anchor  and  chain 
carried  out  in  a  line  perpendicular  to  tbe  Vivid*8 
starboard  side,  and  leading  from  her  starboard 
quarter,  would  have  had  the  same  effect.  The 
witnesses  for  the  plaintiffs  also  alleged  that  it  was 
customary  in  bad  weather  to  so  moor  a  vessel  dis- 
charging at  Hythe.  This,  however,  was  denied  by 
defendant's  witnesses,  who  alleged  that  the  Vifnd 
was  moored  in  the  manner  usual  at  that  place. 
Evidence  was  also  given  by  the  plaintiffs  to  show 
that  if  the  Vitnd  had  hoistM  her  mainsail  it  would 
have  had  the  effect  of  keeping  her  away  to  the 
eastward,  and  from  the  Victor. 

The  sea  wall  at  Hythe  runs  nearly  east  and  west. 
The  collision  occurred  by  the  Vivid  being  driven 
round  to  tbe  westward  by  the  fSorce  of  the  wind. 


B.  E.  Weheter^  for  the  plaintiffs.— I  cannot  con* 
tend  that  the  Victor  acqaired  any  prior  right  to 
the  berth  by  laying  down  a  buoy,  but  I  submit 
that  the  Viwd  was  not  properly  moored,  in  acoord- 
anoe  with  the  usual  custom  of  the  plsoe.  She 
ought  to  have  been  better  secured.  When  the 
weather  became  worse  she  was,  even  if  sufficiently 
moored  in  the  first  instance,  bound  to  have  taken 
further  precautions  by  hoisting  her  mainsail  and 
letting  oat  another  anchor  or  a  rope  to  the  shore. 

W.  G.  F.  PhiUimore,  for  the  defendants.— The 
Victo¥,  in  the  fir^t  instance,  gave  the  Vivid  a  foul 
berth,  and  was,  therefore,  not  entitled  to  call  upon 
her  to  take  more  than  the  usual  precaatioiis.  These 
were  taken  according  to  the  eviaenee. 

R,  E.  Webster, in  reply —The  defence  as  of  giving 
a  foul  berth  is  not  sufficiently  raised  in  the  plead- 
ings. The  defendants  did  not  answer  the  articles 
of  the  preliminary  acts  as  to  this  point. 

Sir  B.  PfliLLiMOBB. — ^The  court  has  in  this  case 
good  reason  to  regret  the  absence  of  nautical  as- 
sessors ;  the  more  particularly  as  here  the  collision 
took  i^laoe  between  two  vessels  moored  or  at  anchor, 
and  as  there  is  all  the  greater  difficulty  arising 
firom  the  contradictory  evidence  as  to  the  local 
customs.  It  is  unnecessary  to  reiterate  the  faots  as 
they  have  been  practically  admitted.  Tbe  aotioa 
is  brought  by  the  owners  of  tbe  schooner  Victor 
affainst  the  Vivid^  and  is  founded  upon  diarges 
which  m^  be  classed  under  three  heads ;  first, 
that  the  vwid  ouffht  not  to  have  been  placed  in 
the  berth  which  had  been  preoccupied  by  the 
Victor^M  buoy ;  secondly,  that  the  Vimd^§  mooring 
was  insecure;  thirdly,  that  a  want  of  care  was 
suggested,  inasmuch  as  the  Vivid  ought  to  have 
taken  fhrther  precautions  when  the  state  of  the 
wind  and  weather  materially  altered.  As  to  the 
fijrst  point,  it  was  not  insisted  on,  and  was  rightly 
abandoned  by  Mr.  Webster  in  his  argument. 
In  fact,  there  was  no  evidenoe  that  a  buoy  was 
sufficient  to  retain  possession  of  a  berth  by  the 
local  custom,  and  I  know  of  no  authority  for  such 
a  proposicion  according  to  the  general  maritime 
law.  Secondly,  as  to  the  insecurity  of  the  mooring 
of  tbe  Vivid,  it  was  very  properly  admitted  by  Mr. 
Webster,  with  his  usual  candour,  which  does  not 
in  any  way  detract  from  his  merits  as  an  advocate, 
that  the  Vivid  was  securely  moored,  so  far  as 
ordinarv  precautions  were  concerned.  There  was 
a  rope  n*om  forward  to  a  capstan  cm  shore,  and  she 
had  an  anchor  out  with  eighty  fathoms  of  chain, 
and  a  sprins  from  her  starboard  quarter  to  the 
chain,  accormng  to  the  usual  custom.  By  the  evi« 
dence  of  those  who  were  in  the  habit  of  anloadiuff 
ships  in  the  port,  and  had  experience  of  the  generiS 
chflffacter  of  the  place,  and  of  the  wind  and  weather 
there,  such  a  precaution  was  ordinarilv  sufficient 
Another  anchor  might  have  been  useful,  but  the 
question  remains  whether  it  was  necessary.  It 
has  been  said  that  the  change  of  wind  to  S.E. 
necessitated  a  second  anchor,  and  it  has  been  sug- 
gested that  if  another  anchor  had  been  used,  the 
collision  would  not  have  occurred.  That  question 
I  shall  further  have  to  oonsider  under  the  third 
charge ;  but  at  present  I  must  hold  that  a  aeoond 
anchor  was  not  originally  necessarv.  Thirdly,  as 
to  the  charge  of  subsequent  want  of  precaution,  I 
will  first  dispose  of  the  question  of  the  mainsail. 
I  have  no  warrant  for  concluding  that  the  use  of 
the  mainsail  would  have  been  an  efficient  preoan- 
tion,  and  indeed  the  evidence  tends  to  diow  me  coo- 
trary.  There  is  little  doubt,  however,  that  the 
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lettine  so  of  a  second  anohor  would  have  been  a 
QBefoI,  although  not  in  the  first  instance  a  neoes- 
sary  preoaation.    Then  comes  the  question,  was 
the  Victor  in  a  condition  to  require  from  the  Vivid 
the  usual  precaution  P    This  is  to  be  answered 
by  the  answer  to  this  previous  question,  viz. :  Did 
or  did  not  the  Victor  give  the  Vivid  a  foal  berth  P 
On  this  i>oint  I  have  no  hesitation,  and  I  am  of 
opinion,  without  doubt,  that  the  Victor  did  give  the 
Vivid  a  foal  berth.    The   only   other  question 
with  regard  to  this  is,  whether  there  is  a  suflS- 
dent  statement  of  that  fact  in  the  pleadings  P 
And,  first,  with  regard  to  the  defendants'  preli- 
minary act,  there  was  perhaps  no  necessity  to 
answer  articles  7  and  8,  but  I  am  of  opinion  that 
article  9  ought  to  have  been  answered.    If  I  could 
see  that  any  injury  had  arisen  to  the  plaintiff 
through  this  omission,  I  should  have  been  inclined 
to  have  given  him  the  foil  benefit  of  my  decision, 
but  it  was  fairly  admitted  that  it  made  no  difference 
to  the  plaintiffs.  The  answer  filed  on  behalf  of  the 
d^endants  gives  full  notice  to  the  plaintiffs  that 
this  important  question  will  form  part  of  their 
defence.    The  facts  stated  in  the  answer  not  only 
indicate  the  defence,  but  in  article  9  of  the  answer 
it  is  distinctly  stated  that  the   Victor  was  not 
moored  in  a  proper  place,  having  regard  to  the 
Vivid,    The  plaintiffs  therefore  were  well  apprised 
of  the  nature  of  the  defence,  and  must  therefore  be 
supposed  to  have  made  the  best  case  in  their  power 
to  meet  the  charge  against  them.    I  am  of  opinion 
that  is  is  substantially  proved  by  the  evidence  that 
the  Victor  gave  the  vivid  a  foul  berth.    I  cannot 
think  that  a  vessel  which  has  given  another  a  foal 
berth  oan,  if  by  being  in  the  way  of  that  vessel  she 
receives  damage  by  the  s  wining  of  that  vessel,  pro- 
perly complain.  Unless  ordinary  precautions  have 
been  neglected,!  consider  it  to  be  a  sound  proposition 
of  law  tnat  a  man  who  has,  by  placing  his  vessel 
too  near  another,  given  the  latter  a  fo^  berth,  has 
no  riffht  to  demand  that  extraordinary  precautions 
should  be  taken.    Taking  this  to  be  a  sound  pro- 
position of  law,  I  must  hold  that  the  Fiind  having 
taking  the  ordinarv  precautions  in  the  first  instance, 
was  not  afterwards  bound  to  take  extraordinary 
precautions,  and  I  must  dismiss  the  Vivid  from 
this  suit  with  costs. 

Solicitor  for  the  plaintiffs,  John  Minter, 
Solicitor  for  the  defendants,  WoUaaton  Knocker, 


Jin>ZOZAL  CX>M]EZTTEE  OF 

PBirr  cx>mrciL. 

OH  APPEAL  PBOM  THE  HIGH  COUBT  OP  ADMIRALTY. 
Reported  hj  J.  P.  Aspivall,  Eiq.,  Buiieter-et-Law. 

Tuesday,  Feb,  4,  1873. 

(Present :  The  Bight  Hons.  Lord  Justice  Jambs, 
Sir  Barnes  Peacock,  Lord  Justice  Mbllish,  and 
Sir  Montague  Smith.) 

The  San  Roman. 

Damage  to  cargo  —  War  —  Fear  of  oapifure  — 
MeoBondble  delay. 

An  appreheneion  of  capkure  by  onemiee'  oruieere  in 
time  of  war,  founded  on  drcumetameee  eaieuUUed 
to  ajfect  ike  mind  of  a  matier  of  ordinary  courage, 
judgment,  a/nd  experience,  wiU  justify  him  in  de- 
laying hie  ehip  in  port  during  the  continuance  of 
the  risk  of  capture,  and  the  elwp  ie  not  reeponeibte 
in  a  euH  in  rem  in  the  AdmwraUy  Court  for  damage 
to  the  cargo  eaiuaed  byeuchreaeonabledelaAt,  if  the 


voyage  ie  uUimcUely  completed  and  the  cargo  is 

delivered. 
Semble,  thai  if  the  voyage  were  abandoned,  and  the 

cargo  not  aeUvered  according  to  the  contract,  the 

shipowners  would  be  bound  to  ahow  that  they  had 

been  ctctuaUy   prevented  from  performing  the 

voyage* 
This  was  an  appeal  from  a  decree  of  the  High 
Court  of  Admiralty  in  a  cause  of  damage  to  cargo 
instituted  in  that  court  on  behalf  of  Messrs.  Ander- 
son, Anderson,  and  Co.,  merchants  of  London, 
against  the  North  German  ship  8an  Bom(xn  and 
her  freight,  and  against  her  owners  intervening. 
The  San  Boman  was  chartered  to  carry  a  cargo  of 
timber  from  YanoouTer's  Island  to  a  port  in  the 
United  Kingdom,  or  on  the  Continent,  and  the 
cargo  was  oonsigned  to  the  plaintiffs.  On  her 
voyage  from  Yancouver's  Island,  the  vessel  put 
into  Valparaiso  in  distress,  and  her  master  there 
learned  of  the  existence  of  war  between  France 
and  North  Germany,  and,  as  there  were  French 
men-of-war  frequently  entering  and  leaving  the 
port  of  Yalparaiso,  he  remained  in  that  port  from 
23rd  Sept.  1870,  tiU  23rd  Deo.  1870.  The  ques- 
tion in  the  Admiralty  Court  was  whether  the 
master,  by  English  or  North  Gtermanlaw,  which  was 
shown  to  be  practically  the  same  in  such  a  case 
in  both  countries,  was  justified  in  his  delay.  The 
learned  judge  of  the  Admiralty  Court  (Sir  B. 
Phillimore)  held  that  the  master,  acting  on  a  reason- 
able apprehension  of  capture,  was  justified  in  re- 
maining in  port.  From  this  decree  the  plaintiffs 
appealed.  (The  facts  and  judgment  of  the  learned 
juoge  of  the  Admiralty  Court  are  reported  26 
L  T.  Bep.  N.  S.  948;  anU  p.  347.) 

Buitt,  Q.  0.  [Oohen  with  him)  for  the  appellants. 
-—The  fiiots  show  no  such  risk  ot  capture  as  justified 
this  delay.  There  must  be  an  actual  operative 
restraint  to  justify  a  master  remaining  in  port.  If 
the  state  of  things  during  a  war  is  such  that  the 
probabilities  are  greatly  in  favour  ci  capture  if  the 
ship  puts  to  sea,  no  doubt  the  master  is  bound  to 
stay  m  port;  but  if  the  probabilities  are  in  favour 
of  escape,  the  master  ought  to  go  to  sea.  It  is  a 
question  of  what  a  reasonable  man  would  do  under 
tne  circumstances.  Even  if  the  North  G^ennan 
Government  had  made  it  illegal  for  North  German 
ships  to  put  to  sea  during  the  war,  on  the  ground 
that  so  doing  would  give  the  enemy  greater  means 
of  carryinff  on  the  war  by  capturing  their  property, 
this  would  be  no  justification  in  the  case  of  a  ship 
oarrving  English  goods,  and  would  not  be  recognised 
by  English  courcs.  There  is  no  evidence  that  French 
men-of-war  were  cruising  off  Yalparaiso.  It  is 
not  shown  that  when  they  left  that  port,  they  did 
not  go  right  away  from  it.  Moreover,  there  is 
a  peculiarity  about  the  North  German  law  as  to 
delay  in  port,  which  should  make  the  court  cautious 
in  aflowmg  a  master  to  justify  his  delay  too  easily. 
By  the  North  German  code  (see  report  of  case 
below)  where  a  master  remains  in  port  through 
fear  of  capture,  the  owners  of  cargo  are  compelled 
to  contriDute  towards  the  wages  of  the  crew  and 
expenses  as  for  general  average.  If  the  master  had 

Sone  on,  he  womd  have  had  no  more  employment 
nriuff  the  war,  whilst  by  delay  in  port  he  con- 
tinued to  receive  wages,  and  expenses  were  in- 
curred ;  and  this  does  not  fall  exclusively  on  the 
shipowners.  This  he  could  daim  by  the  law  of 
his  flag. 

Lloyd  V.  Gui&ere,  L.  Bep,  Q.  B.  115 ;  13  L.  T.  Bep. 
N.S.602    2  Mar.  Law  Om.  26.  288./^^^^!^ 
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The  San  Bomak. 


[Piuv.  Oo. 


Mihoardt  Q«  C.  and  Olarhaon  for  the  respondents, 
were  not  called  upon. 

The  jndgment  of  the  Court  was  delivered  bj 
Lord  Jostioe  Mellish.— -The  only  question  which 
their  Lordships  have  to  determine  m  this  case  is 
whether  a  Grerman  vessel  called  the  San  Raman 
was  justified  in  staying  at  Valparaiso  from  the 
23rd  Sept.  1870  up  to  the  23rd  Deo.  in  the  same 
year,  on  account  of  the  alleged  risk- of  capture  in 
consequence  of  the  war  which  then  existed  between 
France  and  Germany ;  this  being  a  claim  of  the 
English  charterers  to  recover  compensation  on 
account  of  what  they  allege  to  be  an  unreasonable 
delay.  Ilie  learned  judge  in  the  court  below  has 
laid  it  down  that  "  an  apprehension  of  capture 
founded  on  circumstances  calculated  to  effect  the 
mind  of  a  master  of  ordinary  courage,  judgment, 
and  experience,  would  justify  delay ; "  and  their 
lordships  are  of  opinion  that  that  is  a  correct  state- 
ment of  the  law  of  England.  It  has  been  ad- 
mitted in  the  argument  of  the  appeUants  that  it 
is  necessary  to  determine  whetner  this  case 
ought  to  be  decided  according  to  the  law  of 
England,  or  according  to  the  law  of  Germany, 
because  there  is  no  practical  distinction  on  the 
subject  in  the  law  of  the  two  countries.  Therefore, 
the  question  their  lordships  have  to  determine  is 
entirely  a  question  of  fact,  namely,  whether  the 
German  master  had  during  the  time  such  an 
apprehension  of  capture  founded  on  ciroumstanoas 
oalculated  to  effect  his  mind,  he  being  a  man  of 
ordinary  courage,  judgment,  and  experience,  as 
would  JQStify  delay;  and  their  lordships  agree 
with  the  learned  judge  in  the  oourt  below,  that 
there  was  a  sufficient  risk  of  capture  to  justify  this 
delay.  This  is  not  a  case  where  the  master  has  re- 
fused altogether  to  perform  the  contract.  No  doubt 
if  the  voyage  had  been  abandoned,  then  it  would 
have  been  necessary  to  show  that  he  had  been 
actually  prevented  from  performing  it;  but  this  is 
merely  a  question  whether  there  was  a  reasonable 
cause  for  dela^.  The  evidence  on  the  subject 
really  is  that  it  was  reported  at  Valparaiso  and 
generally  known  that  French  vessels  of  war  were 
continually,  during  the  months,  at  any  rate,  of 
September  and  October,  and  for  a  part  of  November, 
sailing  in  and  out  of  the  harbour  of  Valparaiso, 
Valparaiso  being  the  |i;reat  harbour  on  that  coast, 
and  if  French  vessels  intended  to  capture  German 
vessels,  they  were  more  likely  to  find  prizes  coming 
out  of  Valparaiso  than  from  any  other  harbour  on 
the  coast.  There  is  one  particular  ship  that  seems 
to  have  come  in  and  gone  out.  and  in  ten  da^s 
more  to  have  come  in  again.  It  appears  to  their 
lordships  that  the  German  captain  m  Valparaiso 
oould  come  to  no  other  reasonable  oonolusion  than 
that  the  principal  object  of  these  French  war 
vessels,  of  which  at  one  timo  there  were  as  many 
as  five,  in  Valparaiso,  must  have  been  to  capture 
German  vessels.  Besides  that,  it  appears  that  the 
newspapers  at  Valparaiso  published  reports,  correct 
or  incorrect,  of  captures  that  had  actually  taken 
pkce,  and  in  addition  to  that  it  appears  that  the 
master  went  and  consulted  the  consul  of  his  own 
nation,  and  the  consul  advised  him  in  the  strongest 
language,  in  fact  almost  ordered  him,  not  to  go, 
and  told  him  that  if  he  would  go,  he  must  give 
him  a  certificate  that  he  had  received  due  warn- 
ing not  to  leave  Valparaisa  There  were  other 
German  ships  in  that  harbour,  some  loaded  and 
some  nnloaoed,  and  the  captains  of  all  of  them 
came  to  the  oonolusion  that  it  would  be  improper 


and  unsafe  to  leave  Valparaiso  at  that  time.  It 
also  appears  that  the  master  was  far  from  being 
the  last  to  leave  when  the  French  vessels  had  for 
a  time  departed,  but  that,  on  the  contrary,  he  was 
among  the  first  who  went  to  the  consul  and  re- 
quired his  papers  for  the  purpose  of  leaving,  and 
left  accordingly.  Therefore,  there  is  nothing  to 
show  that  he  was  at  all  neglecting  or  wishing  to 
violate  his  duty  towards  the  owners  of  the  oargo. 
Their  lordships  agree  with  what  was  said  before 
in  the  judgment  in  the  case  of  the  Teutonia 
(L.  Bep.  4  P.  C.  171;  ante,  p.  214),  that  the 
owner  of  an  English  oargo  on  board  a  foreign 
ship  cannot  expect  that  the  foreign  master  of  we 
foreign  ship  will  take  greater  precautions  with 
respeot  to  his  goods,  or  will  run  ^preater  risk  in 
their  defence,  then  he  would  with  respect  to 
woods  owned  by  one  of  his  own  nationality.  If 
their  lordships  were  to  look  upon  this  case  as 
one  in  which  the  oargo  was  German  as  well  as 
the  ship,  or  a  case  in  which  both  ship  and  oargo 
belonged  to  the  same  person,  and  then  were 
to  ask  the  question,  Womd  a  man  of  reasonable 
prudence,  under  such  ciroumstanoes,  have  set  sail 
or  waited  P  it  appears  to  their  lordships  most 
clearly  that  a  man  of  reasonable  prudence  would 
have  waited.  Then  again,  when  it  is  remembered 
that  the  owners  of  the  cargo  are  Englishmen,  it 
must  be  a  matter  of  mere  guesswork  whether 
the  cargo  would  have  arrived  in  England  eoonw 
than  it  did  if  it  had  started  before ;  because^  in 
the  first  place,  there  would  be  a  great  risk  of 
capture,  and  secondly,  whether  the  vessel  were 
captured  or  not,  the  captain  of  the  German 
ship  during  the  whole  of  that  voyage  frcon 
Valparaiso  to  Cork  or  Falmouth,  and  from 
Oork  to  Falmouth  to  its  port  of  discharge,  would 
have  been  justified  in  taking  reasoniu>le  pre- 
cautions to  avoid  French  vessels.  A«ain,  if  the 
ship  were  captured,  nobodv  could  teU  how  long 
it  would  have  been  kept  oefore  it  was  sent  to 
France  for  the  purpose  of  being  condemned,  or 
how  long  it  would  have  taken  before  the  cargo 
arrived.  Therefore  it  is  by  no  means  certain  that 
if  the  master  had  gone  to  sea  before  he  did  the 
cargo  would  have  arrived  any  sooner.  With 
reg^lrd  to  the  last  part  of  the  delay,  that  after 
the  13th  of  Nov.,  nobody  could  tell  for  a  time 
whether  the  last  French  vessel  would  come  back 
or  whether  it  was  cruising  about.  The  delay 
between  the  11th  and  the  23rd  Dec.  is  too  short 
a  delay  to  be  a  matter  of  any  importanoe,  ^et 
that  appears  to  be  accounted  for  by  his  being 
engaged  in  procuring  money  to  pay  his  expenses. 
On  the  whole,  their  lordships  are  of  opinion  that 
the  judgment  of  the  court  below  is  perfectly  right, 
and  they  will  humbly  advise  Her  Majesty  Uiat 
this  appeal  ought  to  be  dismissed  with  oosts.  (a) 

Awecbl  dUmtBtid, 
Solicitors :  for  the  appellants,  Thomcbi  and  Hoi- 
lams;  for  the  respondents,  Ingledew,  Inoe^  and 
Qreening, 

(a)  The  judgment  in  tills  oaae  bears  out  an  opinion  ex- 
pressod  in  a  note  to  the  report  of  the  ease  hi  the  ooort 
below  {cmtey  p.  347),  that  the  right  of  a  mastw  to  stay  in 
port  for  a  reasonable  time  was  not  dependent  upon  tbe 
ezoeptions  in  the  oontraot  of  afEreightment.  The 
excepted  perils  operate  only  as  an  ezoose  where  the 
voyage  la  abaolntely  put  an  end  to,  and  a  master,  whether 
he  oarries  under  a  contract  containing  exceptions  or  not, 
is  justified  in  delay  where  it  is  for  the  purpose  of  avoid- 
ing a  peril,  the  effect  of  whiohwooldbetopntapraotieal 
tenninatlon  to  the  whole  adventnre.— Sd. 

Digitized  by  s^KJKJWlS^ 


MARITIME  LAW  CASBB. 


605 


O.P.] 


MOBS"IiB*BLANCH  V.  WiLSON. 
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COITBT  OF  CX>MMOV  FL^AS. 

Beported  lij  H.  F.  Poolxt  and  Jomi  Bon,  Eaqn^ 
BttfiatorMiUEAw. 


Saiwrday,  Feb  8, 1873. 
MoB8-Ls-BiANCH  V.  Wilson. 

BqfuMol  of  consignee  cd  foreign  port  to  aeeept  oargo 
— Demwrrctge — Power  of  mcuter  to  land  oargo 
cmd  yei  keep  a  lien  upon  it — Miadirection, 

When  the  eoneignee  of  a  cargo  refmee  to  receive  U, 
the  master  of  the  vessel  may,  at  common  law^  Icmd 
OtMi  yet  preserve  hie  Uen  upon  it  for  the  freight^ 
promded  that  he  retain  domwnon  over  the  goods, 

Semhle,  that  if  he  deposit  ihe  cargo  in  the  warehouse 
afan  independent  warehouseman,  his  lien  for  the 
freight  is  gone. 

The  plaintiffs  had  shipped  for,  and  consigned  to,  the 
defendants  at  Buenos  Ayres,  a  smaU  qua/ntity  of 
eooL  The  hm  of  ladina  stated  that  the  "  coal 
W€u  to  he  taJcenfrom  the  ship  as  soon  as  the  master 
wasahleto  ddwer,  or  was  to  be  landed  at  theea> 
penee  and  risk  of  the  consignees.**  When  the  ship 
reaehed  Buenos  Ayres,  the  consignees  refused  to 
take  the  coal.  The  mcister  kept  tke  veesel  wcuiing 
28  days,  and  then  discharged  it  to  the  order  of 
the  consignees  of  the  ship,  who  afterwatrds  sold 
it  to  pay  freight. 

The  plcwnt^hamng  sued  the  defendants  for  demur' 
rcige  €ma  other  eatpenses,  coMsed  by  the  detention 
of  the  ship,  the  jury  were  told  by  Brett,  J.,  in 
answer  to  a  quesHonfrom  their  foreman,  that  the 
master  **coiild  not  land  the  coal  and  keep  his 
lien." 

Held,  that  this  direction  was  insuffleient,  as  the 
earao  mipht  under  certaindrcumstanees  be  landed 
wimout  loss  of  the  lien,  (a) 

~  (a)  The  question  of  a  mMter's  lien  for  freiffht  and 
other  expeneee  is  one  of  extreme  Importanoe,  and  in  this 
oonntiy,  at  least,  is  in  a  very  extraordinary  condition. 
Of  the  exiitenoe  of  ench  a  uen  there  is  no  manner  of 
doubt ;  hot  hitherto  it  has  alwaye  depended  upon  the 
goods  remaining  in  the  master's  possession  or  nnder  his 
control.  If  he  onoe  parted  with  the  goods,  he  lost  all 
daim  against  them  for  his  freight,  althongh  he,  or  his 
owner,  still  had  their  personal  aotion  against  the  shipper 
or  consignee.  The  master's  rights  OTer  the  goods,  now* 
erer,  went  no  further  than  this,  aooording  to  the  law  of 
this  oonntry.  He  conld  not  proceed  tn  rem  in  the 
Admiralty  Oonrtaffainst  them  for  his  freight,  althongh 
that  court,  being  tEe  only  court  which  has  such  aprooess, 
would  seem  the  natural  court  to  haTC  jurisdiction  to 
enforce  a  lien  of  this  description.  In  the  United  States, 
on  the  other  hand,  the  master's  Uen  may  be  enforced  in 
the  Admiralty  Court :  (See  Parsons  <m  Shaping,  vol.  1, 
p.  178,  note,  and  the  cases  there  cited.)  At  the  same 
time  it  has  been  held  in  that  oountxy  that  if  tiie  master 
delivers  up  the  goods  to  the  consignee  unconditionaJly, 
the  master  loses  nis  Uen,  and  cannot  enforce  it  in  the 
Admiralty  Oourt:  {Bags  of  Linseed,  1  Black's  XT.  S.  Sup. 
Ct.  Bep.  106.)  Becently,  howerer,  this  power  of  en- 
forcing a  lien  of  freight,  Ao.,  by  Admiralty  process  has 
been  conferred  upon  shipowners  to  a  linuted  extent  in 
this  country.  By  the  County  Courts  Admiralty  Jurisdic- 
tion Acts  Amendment  Act  1869  (32  &  88  Vict,  c  57), 
seet.  2,  certain  County  Courts  haTe  jurisdiction  crer 
claims  arising  out  of  all  aneements  relathigto  the  car- 
riage ai  goods  in  any  slu(>;  and  in  Oargo  ea  Argos 
(decided  by  the  PriTy  Council  on  appeal,  which  wiU  be 
reported  in  the  next  volume  of  these  reports)  a  master's 
lien  for  freight^  Ac.,  was  enforced  in  a  County  Court  by 
a  proceeding  «n  rem  against  the  goods  earned.  It  is 
noticeable  that  in  that  case  the  master  did  not  part 
with  the  control  of  the  goods,  having  warehoused 
them  in  the  port  of  London,  until  the|snit  had  been  in- 
stituted and  pail  given.  If  he  had  parted  with  them  to 
the  owner  of  the  goods  it  is,  to  sagr  the  least,  doubtful  if 
he  oould  have  eiiiorced  his  lien  by  the  Admiialty  pro- 


This  was  an  action  for  not  acoeptin^  a  certaia 
qnantity  of  coal,  booKlit  by  the  plaintiffs  for  the 
defendfluitBi  and  shipped  for  the  defendants  by  the 
plaintiffs  in  two  vessels  which  the  plaintiffis  had 
chartered.  The  plaintiffs  were  merchants  carrying 
on  badness  in  Liverpool  and  London,  the  defen- 
dants were  merchants  carrying  on  business  at 
Liverpool  and  Bnenos  Ayres. 

The  first  count  of  the  declaration  stated  that,  *n 
consideration  that  the  plaintiffs,  at  the  request  of 
the  defendants,  woald  receive  in  the  Thames,  in  a 
ship  called  the  Pitho,  a  large  quantity,  to  wit,  47^ 
tons  of  coal,  and  would  carry  the  same  from  thence 
to  Buenos  Ayres,  and  there  deliver  the  same  to  the 
defendants  or  their  assigns,  on  certain  terms,  the 
defendants  agreed  with  the  plaintiffs,  that  the  said 
coal  should  be  taken  by  the  defendants  or  their 
assigns  as  soon  as  the  master  of  the  ship  was 
readj  to  deliver;  and  averred  that  the  coal  was 
received  on  board  the  ship  in  the  Thames  by  the 
plaintiff,  and  was  carried  thence  to  the  port  of 
Bnenos  'Ayres,  and  that  the  plaintiffs  and  the 
master  were  ready  and  willing  to  deliver  the  coal 
to  the  defendants  npon  the  said  terms,  and  that 
although  all  conditions  (except  such  as  the  plain- 
tiffs were  prevented  by  the  aefendants  from  per- 
farming)  were  performed  by  the  defendants,  ana  all 
things  happened,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  coal  Ukken 
from  the  ship  by  the  defendants  or  their  assigns, 
yet  the  defendants  did  not,  nor  did  their  assigns, 
take  the  ooal  from  the  ship,  whereby  the  ship  was 
necessarily  detained,  and  the  plaintiffs,  who  had 
chartered  the  ship,  incurred  a  liability  to  the  ship- 
owners for  and  on  aocoant  of  the  detention  of  the 
ship. 

The  second  count  stated  that,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendants, 
would  receive  in  the  Thames  in  a  certain  ship 
called  the  PUho,  a  large  quantity  of  ooal,  to  wit, 
47^  tons,  and  would  carry  the  same  from  thence  to 
Buenos  Ayres,  and  there  deliver  the  same  to  the 
defendants  or  their  assigns,  on  certain  terms,  the 
defendants  promised  that,  in  the  event  of  the  said 
coal  not  being  taken  by  the  defendants  or  tbeir 
assigns  fh)m  the  ship  when  the  master  was  ready 
to  deliver  the  same  according  to  the  contract,  the 
master  misht  land  the  coal,  and  that  the  defen- 
dants woold  pay  to  the  plaintiffs  the  expense  in- 
curred in  and  about  such  landing ;  and  averred, 
that  the  said  coal  was  received  on  board  Hie  said 
ship  in  the  Thames  by  the  plaintiff  and  carried 
thence  by  them  to  Buenos  Ayres,  and  that  Uie 
plaintiffs  and  the  master  were  readv  and  willing 
there  to  deliver  the  coal  to  the  defendants  or  their 
assigns  upon  the  said  terms  and  according  to 
the  contract;   but  that  the  coal  was  not  tdcen 

cess.  This  new  power,  however,  goes  only  to  a  limited 
extent,  as  the  Act  only  gives  jurismotion  over  claims  not 
exceeding  8001.  This  creates  a  great  anomaly,  for  above 
that  sum  there  is  no  means  of  enforcing  the  Uen  except 
by  warehousing  the  goods  under  the  provisions  of  the 
Merchant  Shipping  Acts  Amendment  Act  1802,  sect.  67, 
et  seq.,  or  by  retaining  possession  of  the  goods ;  there  is 
no  sufficient  remedy  against  the  goods  themselves  for  the 
costs  and  charges  to  which  the  master  is  put  by  the 
delay  of  the  consignee  or  his  refusal  to  accept  the  goods. 
It  is  most  extraoTOJnary  that  the  Lsgislature,  in  extend- 
ing the  remedy  by  giving  jurisdiction  to  the  Conn^ 
Courts,  did  not  go  further  and  ffive  original  powers,  un- 
Umited  as  to  amouni^  to  the  Aouniralty  Court,  whion  by 
the  same  Act  acquires  jurisdiction  over  these  causes 
either  by  way  of  appeal  or  by  transfer.— Ed.       ^^  ^^ 
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from  the  ship  by  the  defendants  or  their  assigns, 
although  a  reasonable  time  on  that  bi^alf 
elapsed  before  the  coal  was  landed  as  there- 
inafter mentioned,  and  that  the  ooal  was  landed, 
and  in  and  about  the  landing  thereof  the  plaintifis 
incurred  great  expense,  and  that,  although  all 
conditions  were  fulfilled,  and  all  times  elapsed,  and 
all  things  happened  necessary  to  entitle  the  plain- 
tifEs  to  land  the  ooal  and  to  incur  the  said  expenses, 
and  to  be  paid  the  said  expenses  by  the  defendants, 
yet  the  defendants  had  not  paid  the  same  or  any 
part  thereof. 

The  third  and  fourth  counts  were  similar  to  the 
first  and  second,  save  that  they  were  in  respect  of 
80  tons  of  ooal  shipped  by  l£e  ship  Majeatio  for 
Monte  Video.  The  fifth  count  was  a  money  count 
for  freight. 

The  defendants  pleaded  five  pleas  to  each  of  the 
special  counts :  first,  that  the  aefendants  did  not 
promise  or  agree,  as  alleged;  secondly,  that  the 
plaintiffs  did  not  receive  or  carry  the  coals,  as 
alleged ;  thirdly,  that  the  plainti&  were  not  nor 
was  the  master,  ready  or  willing  to  deliver  the 
goods,  as  alleged ;  fourthly,  that  the  said  agree- 
ment in  the  count  mentioned  was  made  for 
certain  coal  called  *'  smithy  coal,"  and  no  other 
different  coal,  and  not  the  coal  so  received 
or  carried,  as  in  the  count  mentioned ;  and 
that  the  plaintiffs  put  and  received  on  board 
an  entirely  different  coal  from  the  said  smithy 
coal,  as  the  plaintiffs  then  well  knew,  and  as  the 
defendants  did  not  know,  until  the  time  of  the 
allesed  breach,  and  carried  the  same  to  Buenos 
Ayres  (Monte  Video),  and  that  the  plaintiffs  and 
the  master  were  only  ready  and  wlUmg  to  deliver 
the  said  different  coial  as  in  the  count  mentioned, 
where  the  defendants  or  their  assigns  did  not 
accept  the  said  coal ;  and  that  the  deiendants  did 
not  promise  otherwise  than  as  in  the  plea  above 
mentioned,  and  there  was  no  receipt  of  ooal  other- 
wise than  as  above  mentioned ;  fifthly,  a  similar 
plea  alleging  that  the  plaintiffs  bought  the  coal  for 
the  defendants,  but  that  the  coal  was  not  accord- 
ing to  contract.  To  the  money  count  there  was  a 
plea  of  never  indebted.  The  plaintiffs  joined  issue 
thereon. 

The  action  was  tried  before  Brett,  J.,  at  the 
Liverpool  Summer  Assizes,  1872,  when  the  fol- 
lowing facts  appeared  in  evidence : 

The  plaintiffs  had  chartered  the  ships  MajesHe 
and  PUho  from  London  to  Monte  Video  and 
Buenos  Ayres  respectively,  and  agreed  to  sell  to, 
and  to  ship  for,  the  defendants,  dehverable  to  them 
at  each  of  those  ports,  a  small  quantity  of  ooal 
along  with  their  own  cargo— namely  47i  tons  by 
the  Pitho  and  80  tons  by  the  Maje$tio.  The  bills 
of  lading  contained  this  clause  :  **  The  coal  to  be 
taken  from  the  ship  as  soon  as  the  master  is  able 
to  deliver,  or  to  be  landed  at  the  expense  and  risk 
of  the  consignees." 

The  FUho  reached  Buenos  Ayres  on  the  28th 
Nov.  1869,  and  was  ready  to  discharge  tiie  coals 
on  the  23rd  Dec.  The  consignees  of  the  coals 
did  not  appear.  The  captain  at^ertised  for  them, 
and  kept  the  vessel  waiting  till  the  20th  Jan., 
wh^i  he  landed  the  coal  to  the  order  of  the  con- 
signees of  the  ship,  who  sold  it  to  pay  the  freight 
and  expenses. 

The  lfa;MhoreadiedMon!ie  Video  on  the  8th  Deo. 
1869,  and  was  ready  to  discharge  the  coal  on  the 
24th  Jul.  1870.  The  consignees  not  appearing,  the 
captain  advertised  for  them.  One  of  the  defendants 


then  came  to  the  ship,  and,  having  examined  the 
coal,  refused  to  take  delivery  on  the  ground  that 
it  was  not  of  the  qualitT  agreed  upon.  The  local 
commercial  court  was  then  consulted,  and  the  coal 
was  landed  and  sold  under  a  decree  of  that  court, 
on  the  8th  Feb.,  and  the  ship  was  detained  by 
the  proceedings  till  March  12.  There  was  no 
evidence  of  the  existence  of  a  privileged  ware- 
house either  at  Buenos  Ayms  or  Monte  Video. 
Th^  owners  of  the  Majestic  afterwards  sued  the 
plaintiffs  for  demurrage,  and  recovered  damages 
from  the  plaintiffs.  There  was  no  stipulation  in 
the  charter-partv  as  to  demurrage.  The  plaintiffs 
gave  notice  to  the  defendants  of  that  action,  but 
they  declined  to  interfere,  and  the  jury  found  a 
verdict  against  the  now  plaintiffs  for  fourteen 
days'  detention,  at  4Z.  per  day,  562.;  and  the 
verdict  was  upheld  by  the  court.  The  costs  and 
damages  of  tmkt  action,  amounting  to  208L,  were 
claimed  as  damages  in  the  present  action,  and 
there  was  also  cWmed  demurrage  at  41.  a  day 
in  respect  of  the  FitKo,  the  other  particulars  of 
damage  being  on  account  of  freight,  wages,  and 
sustenance  of  crew,  &c.  The  learned  judge  Icfb 
it  to  the  lury  to  say  whether  the  def^mdanta 
had  caused  tne  delay  of  the  vessels  at  Monte 
Video  and  Buenos  Ayres,  and  what  thev  were  en- 
titled to  for  that  delay ;  secondly,  whether  it  was 
a  reasonable  thing  for  the  plaintiffs  to  defend  the 
action  brought  against  them  by  the  owners  of  the 
Majestic  ;  thirdly,  whether  the  action  was  defended 
in  a  reasonable  manner. 

After  the  learned  judge  had  summed  up  the 
case,  one  of  the  jury  asked  whether  the  oaptain» 
"  after  he  stored  the  coal  at  the  port  still  retained 
his  lien,"  to  which  Uie  learned  judge  answered, 
"  He  cannot  land  the  coal  and  keep  lus  lien.  He 
cannot  take  the  cargo  out  of  the  ship  and  keep  his 
lien."  The  jury  then,  without  retirmg,  fouM  for 
the  plaintiff,  damages  499Z.,  which  amount  they 
stated  to  be  made  up  bv  the  freight,  the  demur- 
ra^,  and  the  costs  of  the  action  defended  by  the 
pluntiffs  against  the  owners  of  the  Piiho.  They 
assessed  the  demurrage  for  each  vessel  at  bSC, 
being  fourteen  days  at  41.  a  day.  Leave  was 
reserved  to  move  to  reduce  the  damages  by  2082^ 
the  costs  of  the  action,  or  such  sum  as  the  oourt 
should  think  fit. 

A  rule  was  afterwards  applied  for  and  refused 
as  to  the  2082.,  on  the  ground  that  the  question 
whether  the  plaintiffs  had  acted  reasonably  in 
defending  the  action  was  a  question  for  the  jury 
but  granted  generally  to  set  aside  the  verdict  and 
have  a  new  trial  on  the  ground  that  the  judge 
misdirected  the  jury  by  telling  them  that  if  the 
masters  of  the  vessels  landed  the  coal  Uie  ship- 
owners would  lose  their  lien  for  the  freight,  and 
that  they  could  not  land  the  ooal  without  losing 
helieo. 

Feb.  10,  ISTS.—CharUs  Bueeell,  Q  0.,  with  him 
TreveJyan,  for  the  plaintiffs,  now  showed  cause. — 
There  is  no  authority  to  show  that  the  master  had 
not  a  right  to  hold  the  goods  in  his  own  hands 
so  long  as  there  was  any  possibility  of  the  con- 
signee coming  forward.  The  liability  of  the 
shipowner  as  carrier  continues  as  long  as  the  goods 
are  on  board  (NeiUe  v.  WhikoortKlo  0.  C,  N.  S., 
435 ;  34  L.  J.  155,  C.  P.),  and  the  special  clause  in 
the  bill  of  lading  was  introduced  for  the  benefit  of 
the  shipowner.  Even  if  the  master  was  entitled 
to  land  the  cargo  he  was  not  bound  to  do  sa 
Hie  effect  of  the  clause  is  to  preserve  the  lien  in- 
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dependently.  The  misdireotion,  bherefore,  was  im- 
nuiterial,  tne  master  beiogin  noBenseboand  to  land- 
ihe  oargo :  See  Blaoh  v.  Bo$e  (2  Moo.  P.  0.,  N.  S., 
277),  where  1^  court  held  that  notwithstand- 
ing the  practical  power  to  keep  alive  the  lien,  the 
master  was  entitled  to  retain  the  goods,  and  to 
reoeire  demnrnige  till  the  consiffnees  came  to  fetch 
them.  There  is  hardly  any  authority  on  the  point 
whether  a  captain  may  land  under  an  ordinaijr  bill 
ofladingandyet  preserve  his  lien.  In  Smith's 
Mercantile  Law,  7th  edit  p.  564,  it  is  said  that 
"  As  a  lien  is  a  right  to  retain  possession,  it  fol- 
lows of  oonrse  that  where  there  is  no  possession 
there  is  no  lien.''  There  is,  indeed,  an  ohUer 
didwn  of  Willes,  J.  in  M0yerst$in  v.  Bcbrher 
(L.  Bep.  2  0.  F.54;  2  Mar.  Law  Cas.,  O.  S., 
420)  to  the  effect  that,  had  there  been  no  Act 
of  Parliament,  according  to  oar  law  he  might 
have  kept  the  goods  a  reasonable  time  on 
demnrraffe,  or  having  landed  and  warehoused 
them.  It  is  decided  in  Bomeav.  Britiah  Empire 
Shipping  OomfHiny  (30  L.  J.  229,  Q.  B.)  that  no 
perrai  possessing  a  lien  can,  in  order  to  preserve 
it,  create  another ;  and  if  one  man,  who  is  entrusted 
with  the  goods  of  another,  put  them  into  the 
-hands  of  a  third  person,  contrary  to  orders,  he  is 
guilty  of  a  oonversion  :  Seyda  v.  ScfVt  4  T.  B. 
260).  [Bbbtt,  J.— I  can  quite  see  that  if  a  captain 
takes  a  wherehonse  of  his  own,  or  if  he  stores  the 
goods  in  a  privileged  warehouse,  he  may  keep  his 
Ben  ;  bat  in  eveiy  other  case  there  would  be  two 
liens.  Keating,  J.^The  amount  really  in  dispute 
is  so  small  that  it  would  be  scandalous  to  send 
the  case  down  for  a  new  trial.  I  don't  think 
Willes,  J.,  in  Mey&niein  v.  Barber,  puts  it  that 
the  lien  could  l>e  preserved.  What  he  says  is 
rather  an  authority  that  the  lien  is  lost.]  They 
also  cited 

Abbot  on  Shipping,  5th  edit.  (1827),  p.  248. 

Abbot  on  Shipping,  Ist  edit.  (1802).  ^ 
and  afgued  that  in  the  first  edition  Lord  Ten- 
terden  bad  been  more  cautious,  and  states  what 
ha  states  as  a  matter  of  practice,  not  as  a  matter 
of  law. 

HoUcert  Q.O.  and  BayUe  for  the  defendants  sup- 
ported the  rule.— The  master  must  in  these  cases 
act  in  a  reasonable  manner.  It  is  monstrous  that 
a  large  vessel  should  be  kept  waiting  on  account  of 
a  few  tons  of  coal.  It  is  wrong  to  assume  as  a 
matter  of  law  that  the  master  may  detain  the 
goods  as  long  as  he  pleases  ;  and  the  question  for 
the  jury  here  was  whether  he  had  done  what  was 
reasonable  or  not.  Before  the  Merchant  Shipping 
Acts  the  shipowner  might  have  landed  at  his  own 
risk,  as  may  be  seen  from  the  judgment  of 
Willes,  J.,  in  Meyeretmn  v.  Barber  (L.  Bep.  2 
0.  P.  54;  2  Mar.  Law  Gas.  O.  S.  420),  where 
he  says  that  the  duty  of  the  master,  in  case 
of  no  person  being  found  to  tdce  delivery,  or  to 
pay  freight,  would  have  been  to  deal  with  the 
goods  in  a  reasonable  manner,  regard  being  had  to 
his  lien  for  freight;  and  tiwt  according  to  our 
law  he  had  the  alternative  given  him  of  keeping 
the  goods  on  board  on  demurrage,  or  of  landing 
and  warehousing  the  goods,  having  an  action  for  the 
charses.  [Kbating,  J. — ^In  your  view,  supposing 
ihBJbMeyerttein'i  case  had  been  decided  before  the 


Merchant  Shipping  Acts,  the  decision  would  have 
been  just  the  same.  Logically,  yon  must  go  that 
length.  BsETT,  J.,  referred  to  the  judgment  of 
Orompton,  J.  iaErieheenv.  Ba/rknooHh (3 H.  &N. 
894.)]    Only  BIodby.JBoM  is  against  me,  and  that 


case  does  not  bear  the  meaning  put  upon  it  by  the 
other  side.  [Bbett,  J.— To  unaerstand  that  case, 
von  must  go  back  to  the  judgment  of  Oreas^,  O.J.9 
m  the  court  below  for  the  adoption  of  his  rea- 
sons, (a)  As  for  the  dause  in  the  bill  of  lading,  I 
think  that  entitled  the  captain  to  land  the  coal  at 
once,  but  you  go  further,  and  say  that  it  obliged 
him  to  land  at  once.]  They  also  cited 
Oartoifi  Loga  of  Mahogany.  2  Samner,  601 ; 
TKe  Bcmtee,  2  Benedict,  51Sf. 

It  was  ultimately  agreed,  at  the  suggestion  of 
the  court,  that  the  damages  should  be  reduced  by 
the  56L  recovered  for  the  detention  of  the  Pitho. 

KsATiNO,  J. — ^The  circumstances  of  this  case  are 
peculiar.  The  case  having  been  summed  up  quite 
rightly  and  correctly,  one  of  the  jury  turns  roand 
and  asks  this  question  of  the  learned  judge  :  '*  The 
jury  want  to  Imow  whether  the  captain,  when  he 
stored  the  coal  at  that  port  still  retained  his  lien  P  " 
Now  that  must  have  meant  did  he,  under  the  cir- 
cnmstancos,  retain  his  lien,  and  had  the  judge 
said  "no"  simply,  there  would  have  been  no 
ground  for  setting  aside  this  verdict  on  the  ground 
of  misdirection,  because  there  was  no  evidence  that 
there  were  any  privileged  warehouses  at  the  port 
in  question.  But  the  jndge  said  "He  cannot 
land  the  coal  and  keep  nislien;  he  cannot  take 
the  cargo  out  of  the  ship  and  keep  his  lien."  We 
think  that  this  was  too  wide  a  proposition,  for  our 
opinion  is  that  a  captain  may  land,  and  yet  keep 
his  lien  by  placing  the  goods  in  some  warehouse 
over  which  either  heor  the  oonsignee  of  the  ship  has 
exclusive  controL  Mr.  Holker  therefore  has  some 
right  to  complain.  But  what  the  real  effect  of  the 
answer  was  upon  the  iury  we  are  unable  to  say. 
If  the  damages  were  raected,  it  must  have  been  to 
a  very  dight  amount.  The  question  between  the 
parties  bemg  so  small,  they  are  quite  right  in 
oominff  to  terms,  the  judgment  of  the  court  is 
that  the  rule  be  discharged,  each  party  paying  his 
own  costs. 

Gbovb,  J. — ^I  am  of  the  same  opinion.  It  ap- 
peared to  me  when  the  rule  was  moved*  and  I 
still  think,  that  it  could  not  be  law  that  under  no 
cironmstanoes  could  the  master  land  the  cargo 
wiUiOut  parting  with  his  lien  for  freight.  The  au- 
thorities  only  wow  that,  if  the  goods  are  landed* 
they  must,  in  order  to  preserve  the  lien,  be  so 
lanaed  as  to  retain  the  master's  absolute  and  entire 
dominion  over  them — a  thing  which  rarely  can  be 
done.  The  answer  of  my  brother  Brett  to  the 
question  put  to  them  was  qualified  only  by  the 
supposition  that  there  were  public  bonded  ware- 
houses at  the  port  of  discharge.  But  the  doubt 
I  entertain  is  as  to  the  sense  in  which  we  ought  to 
understand  the  question,  after  the  way  in  which 
the  learned  judee  summed  up  the  case.  I  am  of 
opinion  that  all  that  was  meant  was,  whether,  if 
the  master  lands  the  ^(oods  at  the  ordinary  landing 
place,  and  puts  them  into  an  ordinary  warehouse, 
he  thereby  parts  with  his  lien.  Undoubtedly,  if 
the  question  was  put  in  that  sense,  the  answer 
would  have  been  correct ;  and  because  the  answer 
goes  in  its  terms  somewhat  further,  we  are  called 
upon  to  say  that  the  question  was  not  put  in  that 

(a)  The  onettion  being  as  to  the  terms  of  a  oharter- 
psrty,  it  had  been  held  in  the  court  below  that  the 
oharter.party  intended  that  the  master  should  deliver, 
and  the  merchant  receive  at  the  ship's  aide  each  day,  and 
that  on  such  deUyezy  and  receipt,  the  master  ceased  to 
be  responsible  for  the  goods,  and  also  ceased  to  have  any 
Uen  on  the  goods.  j<^  t 
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sense.  There  is  this  farther  qaestion,  namely, 
whether,  within  the  mie  laid  down  in  Orease  y. 
Barrett  (1  0.  M.  &  B.  919),  and  other  oases,  the 
court  would  grant  a  new  trial  where  the  misdireo- 
tion  has  not  oonduoed  to  a  wrong  verdiot.  In  the 
present  oase  I  oannot  possibly  see  that,  if  the 
alleged  misdireotion  had  not  taken  place,  the  jury 
oould  have  reduced  the  damages  by  more  than 
561.  That  I  think  is  the  largest  amount  t^t  can 
be  taken  off. 

Bbjbtt,  J.— I  am  of  opinion  that  mv  answer  to 
the  jury  was  wrong,  because  it  indnded  the  case 
where  the  master,  after  landine  the  goods,  de- 
posits them  in  a  warehouse  under  nis  own  control, 
and  that  it  was  incorrect  to  say  that  in  such  a 
case  as  that  the  master  would  lose  his  lien  for 
freight.  The  point,  as  it  seems  to  me,  is  by  no 
means  an  easy  one.  This  is  a  oase  in  which  the 
goods,  when  landed,  would  be  landed  in  a  port 
where  the  English  statutes  relating  to  public 
warehouses  do  not  apply.  There  was  no  eyidence 
as  to  what  the  foreign  law  was,  and  therefore  the 
question  is.  What  are  the  rights  of  a  master  at  a 
port  where  there  is  no  English  warehousing 
statute  in  force,  and  no  evidence  of  any  law  dif- 
ferent from  the  law  of  England  P  I  Uiink  the 
judgment  of  Crompton,  J.  in  ErichBen  v.  Bark* 
worth  (3  H.  &  N.  894;  29  L.  J.  96,  Ex.)  shows 
that  there  may  be  a  case  where  the  master  may 
land  and  yet  keep  his  lien,  because  that  learned 
judge  says  that,  |even  where  the  consignee  has 
neglected  to  accept  the  goods,  and  therefore  where 
he  must  be  assumed  to  be  in  fault,  the  master 
cannot  keep  the  goods  on  board  his  ship  for  an 
unreasonal)le  time.  What  must  he  do  with  them, 
then  P  It  seems  to  me  to  follow  that  there  must 
be  some  way  of  landing  them  by  which  his  lien 
may  be  preserved;  and  I  feel  now  clear  that 
Orompton,  J.,  had  it  in  his  mind  that  the  master 
might  land  the  goods  and  still  preserve  his  lien 
for  freight,  if  he  Kept  them  still  entureW  under  his 
own  exclusive  control.  The  dictum  of  Willes,  J., 
in  Meyeritein  y.  Barber  (L.  Bep.  2  0.  P.  38),  seems 
to  me  to  be  to  the  same  effect,  and  so  also  is  the 

Eassage  cited  from  Abbot  on  Shipping,  because  if 
y  "  practice  "  he  means  the  umversfS  practice  of 
merchants,  it  beoomes,  as  it  seems  to  me^  part  of 


the  mercantile  law.  Whether  the  master  can  pre- 
serve his  lien  irrespectively  of  English  statute 
law  as  to  public  warehouses,  or  of  any  foreign  lavr 
equivalent  thereto,  by  putting  them  into  a 
warehouse  belonging^  to  a  third  person,  is 
a  question  which  is  not  necessary  for  us 
now  to  decide.  The  difficulty  which  pre- 
sents itself  against  the  master's  retaining  his 
lien  in  such  a  case  seems  to  me  to  be  this,  that  then 
another  and  an  independent  lien  would  exist ;  and 
I  doubt  very  much  whethnr,  if  the  master  were  so 
to  deposit  the  goods  on  shore  as  to  give  another 
person  a  lien  upon  them,  he  would  not,  as  a  matter 
of  course,  lose  his  own  lien,  even  though  such 
other  person  should  undertake  to  the  master  not 
to  deuver  the  goods  to  the  consi^ee  without 
being  paid  the  master's  claim  for  freight.  But  it 
is  not  necessary  to  decide  that  question  now. 
I  therefore  think  that  the  answer  which  I  gave 
to  the  question  put  to  me  was  wrons  in  its  terms.  I 
ought  to  have  answered  that  under  certain  cir- 
ca mstances,  a  master  might  luid  and  yet  keep  hia 
lien,  but  there  is  no  evidence  that  he  oould  have 
done  it  in  this  case.    If  that  had  been  the  answer 

given,  I  should  have  been  prepared  to  maintain  it ; 
ut  the  answer  I  did  give  was  wrong,  and  likely  to 
lead  the  jury  to  a  ?rrong  conclusion.  What  I  did 
say  may  have  affected  the  verdict,  but  if  it  did  it 
was  to  a  very  small  amount.  Whether  it  ooold 
have  affected  it  to  the  extent  of  562.,  I  doubt; 
because  it  does  not  by  any  means  follow  that,  even 
if  the  master  could  have  landed  the  goods  so  as  to 
preserve  his  Hen,  he  was  bound  to  land  them ;  and 
the  jury  would  have  had  to  consider  whethcnr, 
under  tne  circumstances  of  the  case,  he  had  acted 
reasonably  in  keeping  the  goods  on  board  as  long 
as  he  did.  In  strictness  the  defendant  is  entitled 
to  have  the  rule  made  absolute,  but  he  has  veiy 
rightly  chosen  to  give  way  on  being  fairly  met  by 
the  other  side. 

Eule  diechargedf  parOee  agreeing  to  reduce 
fferdiet  by  S6l  on  the  terms  thai  eaeh  ptwtig 
ehoML  pay  hie  ovm  ooete  of  the  rule. 

Attorneys  for  plaintiffs,  Forshaw  and  Hawkins. 
Attorneys  for  defendants,  Qregory^  Bowdiffe  and 
Oo.  for  Hull,  Stone  and  Fletcher,  LiyerpooL 
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ABANDONMENT. 

See  ColUsumt  Nos.  40,  44 — Marine  Insurance, 
No.  S2^8ah>age,  No.  8. 

ADMIBALTT  COXTET. 

1.  C<m$irucUon  of  eiaiute.^The  High  Conrt  of 
Admiralty  will  not  giye  a  deoision  upon  the 
oonetroction  of  a  statute  whioh  would  be  in  direct 
conflict  with  the  deoieion  of  a  court  of  common 
law,  although  not  agreeing  with  that  decision. 
(Adm.)     Cargo  ex  Argos  ;  The  Hewaons  ...page  360 

2.  Prohibitum —Power  of  Superior  Courte. — The 
High  Court  of  Admiralty  is  not  created  by  the 
statutes  extending  its  jurisdiction  a  superior  court 
■o  far  as  to  take  away  from  the  superior  courts  at 
Westminster  the  power  whioh  they  possessed 
before  those  statutes  of  issuing  a  prohibition  to 
that  court.  Smith  v.  Browut  ante,  p.  5G,  ap- 
proved.  (Exoh.  and  Ex.  Oh.)  James  y  the  South 
Western  Railway  Company 226,  428 

3.  Prohibition — Ship  of  foreign  pmoer — Exemption 
— International  law — Jwnadiction, — Where  a 
cause  of  oolliaion  was  instituted  in  the  High  Court 
of  Admiralty  against  a  ship,  carrying  cargo,  but 
belonging  to  the  Khedive  of  Egypt,  who  claimed 
exemption  from  all  process  of  the  English  Courts 
on  the  ground  that  he  was  a  Sovereign  Prince, 
the  Court  of  Queen's  Bench  refused  to  grant  a 
pr<^bition  restraining  the  High  Court  from  pro- 
ceeding on  the  ground  that  the  question  of  juris- 
diction, being  a  question  of  international  law,  was 
one  which  that  court  was  peculiarly  fitted  to  de- 
cide in  the  first  instance.  (Q.B.)  Re  The  Char- 
hieh 533 

See  CoUision,  Nos.  1, 2,  26,  27,  28,  29,  31,  32,  34, 
35,  36,  37,  38, 39,  41,  42,  ^^— Compulsory  Pilot, 
age.  No.  I— Costs,  Nos.  1,  2,  3,  4,  5— Couniy 
Courts  Admiralty  Jurisdiction,  Nos.  Ir,  2,  5 — 
County  Court  Appeals,  Nos.  1,  2 — Damage,  Nos. 
1,  2— Foreign  Enlistment  Act  1870,  Nos.  4,  &— 
Jurisdiction,  Nos.  1,  2,  3,  4 — LimitcUion  of  Lia- 
bility, No.  2 — Marine  Insurance — No.  1 — Mort^ 
gage,  No.  4 — Necessaries,  No.  1 — Practice,  Nos. 
1,  3,  4,  5,  6,  7,  8,  9,  10, 11— Salvage,  Nos.  1,  23, 
24,  25,  26,  27,  28,  29, 30,  Sl—Tnnity  Masters— 
Wages,  No.  1. 

ADMIEALTY  COURT  ACT  1861. 
See  County  Courts  Admiralty  Jurisdiction,  No.  2 — 
Damage,  No.  1 — Danuige  to  Cargo,  No.  2 — Limi- 
tation  of  Liability,  T^o.  2 — Practice,  No,  4 — Sal- 
vage, No.  19. 

ADVANCES. 
See  Marine  Insurance,  No.  85 — Mortgage,  No.  3 
^■Necessaries,  Nos.  2,  7,  8, 14. 

AFFIDAVITS. 
See  Practice,  Nos.  6,  7,  8. 
Vol.  I.,  N.  S. 


AGENTS. 
See  Bottomry,  Nos.  10, 11, 12— Necessaries,  Nos.  2, 
3,  7, 8,  9— Principal  and  Agent— Bale  of  Cargo 
by  Master,  No.  1. 

ALTERATION  IN  DECLARATION  ON  OPEN 
POLICY. 
See  Marine  Insurance,  No.  8. 
APP^IAL. 
See  Costs,  No.  6— County  Court  AppeaU,  Nos.  1,  2 
~Practice,No.  11— Salvage, Nos.  30,  31,  32. 

APPORTIONMENT  OP  SALVAGE. 

See  Salvage,  No.  22. 

ARBITRATION. 

See  Average  Stater — Marine  Insurance  Assoda* 

tion,  Nos.  1,  2. 

ARREST  OF  SHIP. 

See  Bottomry,  No.  13 — Limitation  of  Liability, 

No.  2~Piracy — Practice,  No.  4 

ASSESSMENT  OF  DAMAGES. 

See  Collision,  Nos.  39,  40,  41. 

ASSESSORS. 

See  Trtni^  Masters. 

ASSIGNEES. 

See  Damage  to  Cargo,  Nos.  1, 2 — Marine  h^surance. 

No.  34 — Marine  Insurance  Association,  No.  2. 

ATTACHING  OP  POLICY. 
See  Marine  Insurance,  Nos.  10, 11, 12. 

AVERAGE. 
See  Oenerdl  Average — Marine  Insurance,  No.  29. 
AVERAGE  STATEMENT. 
See  Foreign  Judgment. 
AVERAGE   STATER. 
Negligence— Good  faith — Erroneous  statement — Lia- 
bility.— ^An  average   stater,  employed  by  ship- 
owners and  owners  of  cargo  to  investigate  ac- 
counts and  to  adjust  an  average  statement,  is 
in  the  position  of  an  arbitrator,  and,  so  long  as  he 
acts  in  good  faith,  is  not  liable  for  negligence  in 
making  an  erroneous  statement.    (C.  P.)  Tharsis 
Sulphur  Company  Y.  Lofttis page  455 

BAIL. 
See   Bottomry,  No.  14 — Foreign  Enlistment  Act, 
1870,  No.  4— Limitation  of  Liability,  No.  2— 
Necessaries,  No.  15. 

BAILEE. 
See  Wharfinger. 

BARRATRY. 

See  Marine  Insurance,  Nos.  13, 14,  36. 


IVB.   XO,    XW,  OV«  J 

Digitized  by  V&©OQlC 


610 


MARITIME  LAW  CASES. 


SUBJECTS    OB    CABES. 


BILLS  OF  EXCHANGE. 
See  Bottomry,  Noe.  1,  8,  4,  5 — Consignor  and  Con- 
9ignee,  Nob.  1,  2. 

BILLS  OF  LADING. 

1.  Shipowner — Consigneo — Contract. — By  the  laws 
of  England  and  of  the  North  (German  Confedera- 
tion a  bill  of  lading  is  decisive  as  between  ship- 
owner and  consignee,  and  the  North  German  Code, 
although  providing  a  form  of  bill  of  lading,  does 
not  prevent  a  special  form  of  contract.  (Adm.) 
ThePatria  page    71 

2.  Quantity  shipped — Evidence — Onus  of  proof. — 
Bills  of  lading  signed  by  a  master  are  primd  fade 
evidence  that  the  quantity  named  therein  were 
received  on  board  by  him ;  the  onus  of  rebntting 
this  presumption,  and  of  showing  that  a  less 
quantity  than  that  specified  was  received,  lies 
tipon  the  shipowner.  (Ho.  of  L.)  McLean  v. 
Fleming   160 

3.  Bights  and  priority  of  holders — Acceptance  of 
bUls  of  SMiKcmge  &y  consignee. — Where  it  is  the 
custom  of  trade  to  ship  cargoes  as  against  bills 
of  exchange  drawn  in  sets,  and  each  annexed 
to  a  bill  of  lading,  the  consignee  acquires  no 
right  to  deal  with  the  bills  of  lading  until  he  has 
accepted  the  bills  of  exchange ;  and  if  one  of  the 
bills  of  lading  comes  by  mistake  into  the  hands 
of  the  consignee  before  acceptance  of  the  bills 
of  exchange,  a  third  person,  to  whom  such  bill 
of  lading  is  given  as  security  by  the  consignee, 
and  who  has  knowledge  of  the  facts,  acquires 
no  rights  of  priority  as  against  the  holders  of 
the  other  bills  of  lading.  (L.  C.)  Qilhert  v. 
Quignon  498 

See  Carriage  of  Qoods,  Nos.  2,  3,  4,  13,  14,  15— 
Consignor  and  consignee^  Nos.  2,  3 — Damage  to 
CargOy  Nos.  1, 2 — Guarantee — Marine  Insurance, 
Nos.  2,  \Z— Salvage,  No.  l^Wharfinger, 
BILLS  OF  LADING  ACT. 
Damage   to    Cargo,    Nos.   1,    2. 

BLOCKADE. 

See  Cwrriage  of  Goods,  Nos.  21,  27. 

BOABD  OF  TBADE. 

See  Port.— Ship, 

BOTTOMBY. 

1.  Bond — What  amounts  t<y^Pledge  ofship^Bill  of 
exchange — No  maritime  interest — Maritime  risk, 
— An  instrument  drawn  in  the  form  of  a  bill  of  ex- 
change for  the  payment  of  necessary  disburse- 
ments, but  which  is  payable  after  the  arrival  of 
the  ship  at  her  destination,  and  pledges  the  ship 
*'  except  in  case  of  total  loss,"  is,  although  not 
stipulating  for  maritime  interest,  a  bottomry  bond. 
(Adm.)     TheElpis 472 

2.  What  pledged — Maritime  risk — Freight  on  suh* 
sequent  voyage. — A  bottomry  bond  can  only  hy- 
pothecate something  which  is  in  danger  of 
perishing  by  maritime  risk  during  the  time  that 
the  bond  is  running,  and  therefore  cannot 
validly  pledge  freight  to  be  earned  on  a  voyage, 
after  that  maritime  risk  is  ended  and  the  bond  is 
forfeited.  (Priv.  Co.)  Smith  v.  Tlie  Bank  of  New 
SouthWales;  The  Staffordshire 365 

3.  CoUaterdl  seeuriiy — Bills  of  exchange — Although 
a  bottomry  transaction  cannot  be  based  on  per- 
sonal security,  bills  of  exchange  may  be  given 
in  addition  to  the  bond.  (Adm.  Ir.  and  Priv.  Co.) 

Id 101,  865 

4  Bills  of  exchange — Collateral  security — Presen- 
tation— What  sufficient. — ^Where  abottomry  bond 
has  been  given,  together  with  bills  of  exchange  pay- 
able ten  days  after  sight,  to  secure  an  advance,  and 
it  is  agreed  that  if  the  bills  on  presentation  are 
accepted  the  bond  shall  not  be  enforced,  but  the 


drawee  dies  before  the  presentation  can  take  place 
and,  his  executors  refusing  to  act,  probate  or 
letters  of  administration  have  not  been  taken 
out,  presentation  to  the  managing  clerk  at  the 
office  of  the  deceased  drawee  on  three  several 
days  is  sufficient  to  satisfy  the  terms  of  the  agree- 
ment so  as  to  justify  the  bondholders,  on  the 
refusal  of  the  clerk  to  accept,  in  enforcing  the 
bond.  The  bondholders  are  not  bound  to  accept 
an  offer  to  pay  after  the  bond  has  been  despatched 
for  enforcement,  where  they  ask  an  indemnity  for 
loss  in  case  of  seizure,  and  it  is  refused.  (Priv. 
Co.)  Id P^^  365 

5.  Bills  of  exchange— Collateral  security—Accept- 
ance 6y  bondholders— Want  of  presentation  and 
protest— Validity  of  bond.— Where  a  bottomry 
bond  on  ship,  flight,  and  cargo  has  been  given 
by  the  master  of  a  ship  as  collateral  security  for 
a  bill  of  exchange  drawn  by  him  upon  the  bond- 
holders, on  the  understanding  that  if  the  bill 
is  properly  met  by  funds  being  placed  in  the 
hands  of  the  latter,  the  bottomry  bond  will  not  bo 
enforced,  but  the  master  or  shipowners,  having 
placed  no  funds  in  the  bondholders*  hands,  give 
notice  that  they  do  not  intend  to  meet  it,  the 
bottomry  bond  is  not  bad  as  against  the  cargo, 
merely  upon  the  ground  that  the  bondholders 
have  conditionally  accepted  the  bill,  and  have 
neither  presented  it  to  the  master  for  payment 
nor  protested  it.     (Adm.)    p^e  Onward  540 

6.  Necessity  for  communication  with  owners  — 
Agency  of  master — Cargo — Repairs. — The  master 
of  a  ship,  being  only  the  agent  of  the  cargo  in 
special  cases  of  necessity,  is  bound,  when  the  cir- 
cumstances permit,  to  communicate  with  the 
owner  of  the  cargo  before  he  does  any  act  which 
seriously  affects  the  value  of  the  cargo.  A 
master,  therefore,  putting  into  Port  Louis, 
Mauritius,  for  repairs  to  his  ship,  and  intending 
to  raise  money  for  those  repairs  upon  bottomry 
not  only  on  ship  and  freight,  but  also  upon  cargo 
of  an  imperishable  nature  and  belonging  to  one 
firm  residing  in  Great  Britain,  is  bound  to  oom- 
municate  with  them  before  having  recourse  to 
bottomry;  otherwise  the  bond  is  invalid    (Adm.) 

Id 540 

7.  Communication  with  owners — What  necessary. 
— To  justify  a  master  in  giving  a  bottomry  bond  on 
cargo  where  communication  with  the  owners  is 
necessary,  a  mere  statement  of  injuries  sustained 
by  the  ship  and  of  the  consequent  necessity  for 
repairs  entailing  considerable  expense,  unaccom- 
panied by  a  statement  that  a  bottomry  bond  is 
proposed,  is  not  a  sufficient  communication ;  the 
law  does  not  require  the  owners  from  such  pre- 
mises to  draw  the  conclusion  that  the  ship  and 
cargo  must  be  bottomried  ;  although  it  may  not 
be  required  that  the  words  "  bottomry  of  cargo  " 
should  be  used  in  the  communication,  the  fact 
itself  should  be  stated,  or  at  least  the  necessity 
for  a  bottomry  bond  should  be  an  obvious  and 
irresistible  inference  from  the  circumstances 
stated.     (Adm.)     Id 540 

8.  Communication  with  owners — Sufficiency  of 
statement  of  injuries  and  repairs — Withhold' 
ing  information — Owners  of  cargo, — ^A  commu- 
nication detailing  the  disasters  to  the  ship, 
and  the  probable  expense  of  repair,  but  not  ex- 
pressing the  intention  to  bottomry  the  cargo, 
and  requesting  the  owners  of  cargo  to  wait  for 
further  information,  is  not,  where  any  communi- 
cation is  necessary,  sufficient ;  more  especially 
where  the  information  as  to  the  bottomry  has  been 
given  to  the  shipowner,  but  withheld  from  the 
owners  of  cargo ;  and  under  such  circumstances 
the  owners  of  cargo  are  not  bound  to  conclude 
that  the  master  wiU  resort  to  bottomry,  or  to 
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reply  to  the  oommmiication.  The  OtierUal 
(3  Moore  P.  C.  C.  398)  foUowed ;  The  BonapaHe 
(8  Moore  P.  0.  C.  459)  distingaished.  (Adm.) 
Id poye  540 

9.  CommunicaMon  with  owners— Dela/y— Loss  qf 
charter — Arrest  of  ship — Master  also  pa/rt-owner 
— Validity  qfhond, — ^Where  commnnication  with 
owners  would  involYe  a  delay  of  three  montha  and 
lofls  of  charter,  a  master,  who  is  also  part  owner 
to  the  extent  df  one-third,  and  is  compelled  to 
raise  money  on  bottomry  to  pay  for  repairs,  and 
80  prevent  the  arrest  of  his  ship,  need  not  com- 
mnnioate.  (Adm.  Ir.  and  Priv.  Co.)  Smith  v. 
The  Bank  of  New  South  Wales;  The  Stafford- 
shire  101,  365 

10.  Communication  with  owners  —  Mortgagee  — 
8hip*s  agent. — A  mortgagee  is  not  for  the  pur- 
pose of  previons  commnnication,  to  be  deemed 
an  owner,  though  it  may  be  different  if  he  be 
ship's  agent  and  agent  for  the  owner.  (Adm.  Ir.) 
The  Staffordshire    101 

11.  Ship  agents — Advances  by — Personal  credit  of 
owners — Validity  of  bond.^-A  bottomry  bond  is 
not  invalid  merely  because  the  advance  secured 
is  made  by  the  agents  of  the  ship,  provided  that 
they  could  not  be  expected  to  advance  on  the 
personal  credit  of  the  owners,  and  gave  the 
master  an  opportunity  of  obtaining  an  advance 
on  the  owners*  personal  credit  elsewhere  by  re- 
fusing such  an  advance.  (Priv.  Co.)  Smith  v. 
The  Bank  of  New  South  Wales ;  The  Stafford- 
shire   365 

12.  Master— Duty  of,  in  relation  to  cargo — Expense 
of  repairs  falling  on  cargo — Transshipment 
—Semble,  that  a  master  being  as  agent  for  the 
cargo,  as  well  as  for  the  ship,  bound  to  do  his 
best  for  the  whole  adventure,  and  therefore  not 
being  entitled  to  bind  the  cargo  for  repairs  of  the 
ship  at  the  sole  expense  of  and  without  reason- 
able possibly  of  benefit  to  the  cargo,  cannot 
bottomry  the  cargo  for  repairs  to  the  ship  when 
the  outlay  for  the  repairs  falling  on  the  cargo 
would  be  so  great  that  a  reasonable  and  prudent 
owner,  if  present,  would  not  have  allowed  his 
cargo  to  be  bottomried,  but  would  rather  have 
paid  the  freight  and  trans8hipx>ed  the  cargo. 
(Adm.)     The  Onward    540 

13.  Non-delivery  of  cargo — Unliquidated  damages 
— Arrest  in  foreign  port — Validity  of  bond. — A 
bottomry  bond  on  a  ship,  given  by  the  master  to  a 
creditor  in  satisfaction  for,  and  as  a  compromise  of, 
an  unliquidated  claim  for  breach  of  contract  in 
respect  of  non-delivery  of  goods  on  a  previous 
voyage,  is  bad,  and  will  not  be  upheld  by  the 
High  Court  of  Admiralty,  even  where  the  ship  is 
arrested  at  the  cost  of  the  creditor  in  a  foreign 
port,  and  tiie  bond  is  necessary  to  obtain  her  re- 
lease.    (Adm.)     Thelda 443 

14.  Bail — Liability  of— Value  of  ship  at  time  of 
arrest. — Where  in  a  bottomry  suit  bail  has 
been  given  generally  to  cover  ship  and  freight, 
but  the  ship  only  is  held  to  be  pledg^ed  by  the 
bond,  the  bail  is  only  liable  to  the  extent  of  the 
value  of  the  ship  at  the  time  of  release  from 
arrest,  and  an  inquiry  will  be  directed  to  ascer- 
tain that  value.     (Priv.  Co.)     Smith  v.  TheBa/nk 

of  New  South  Wales;  The  Staffordshire 865 

See  Foreign  Judgment — Maritime  Liens,  Nos.  2, 
3 — Necessaries t  Nos.  10, 12. 

BBITISH  SHIP. 
See  Necessaries,  No.  4. 

BBOKEES'  COMMISSION. 

See  County  Courts  Admiralty  Jurisdiction  Act^ 
No.  4 — Necessaries,  No.  3. 


CAB<3K>. 
See  Bottomry,  No«.  6,  7,  8,  12,  IS— Carriage  of 
Goods,NoB.  3,  5,  6,  7, 11,  12, 18, 14, 15, 16,  17, 
18,  20, 22,  24,  26— Damage  to  Cargo,  Nos.  1,2, 8, 
4^  ^—.Marine  Insurance,  Nos.  2, 4,  6, 7, 11, 12, 13, 
15, 16— Sale  of  Cargo  by  Master,  Nos.  1,  2, 3,  4— 
Salvage,  Nos.  7,  23. 

CAEEIAGE  OF  (K)ODS. 

1.  Common  carrier— Barge  owner— Goods  carried 
for  one  person  at  a  time — No  special  contract. — 
A  person  who  lets  out  barges  for  hire  to  any  one 
of  the  public  to  convey  goods  from  one  place  to 
another  under  his  own  care,  but  is  in  the  habit 
of  carrying  for  only  one  party  at  a  time  for  the 
same  voyage,  and  under  no  special  contract,  there 
being  nothing  to  specify  what  vessel  is  to  be 
employed,  is  a  common  carrier,  and  is  liable  for 
the  loss  of  goods  carried,  although  there  be  no 
negligence.  (Ex.)  The  Liver  Alkali  Company 
{Limited)  r.  Johnson page  380 

2.  Bill  of  lading— Steamship — Auailicmf  screw.— 
Where  a  vessel  by  which  goods  are  carried  is 
described  as  a  "  steamship,"  simpUdter,  in  the 
bill  of  lading  forming  the  agreement  between  the 
freighter  and  the  shipowner,  the  contract  is  that 
the  goods  shall  be  carried  in  a  ship  whereof  the 
primary  and  principal  propelling  power  is  steam, 
and  the  terms  of  the  oentract  will  not  be  satisfied 
by  forwarding  the  goods  in  an  auxiliary  screw 
steamship,  making  a  sailing  voyage  with  the  occa- 
sional aid  of  the  steam  power.  (Q.  B.)  Fr<uer 
and  others  v.  The  Telegraph  Construction  and 
Mainteruince  Company 421 

3.  Bill  of  lading—''  Value,  weight  and  contents  wn- 
hnown"— Goods  named  not  carried—Bate  of 
freight— Estoppel.— A.  bill  of  lading  desoribing 
goods  shipped  as  "thirteen  packages,  books, 
woodwork,  whalebone,  Dutch  clocks,  shoes,  and 
linen  goods,"  and  stamped  by  the  master  with 
the  words  "value,  weight,  and  contents  un- 
known," is,  on  the  ground  that  the  shipowner 
declines  by  affixing  the  latter  words  to  assent  to 
the  shipper's  representation,  as  to  the  contents 
of  the  packages,  a  contract  to  carry  whatever 
goods  are  contained  in  the  packages ;  the  ship- 
owners are  therefore  bound  to  carry  and  deliver 
silk  stuffs  contained  in  one  of  the  packages,  there 
being  no  wilful  or  fraudulent  representation  on 
the  part  of  the  shippers.  Although  the  freight 
charged  for  the  other  goods  may  be  lower  than 
for  silk  stuffs,  the  shippers  are  not  estopped  from 
proving  the  delivery  of  silk  stuffs  to  the  ship- 
owners. (C.P.)  L^eau  and  another  v.  The  General 
Steam  Navigation  Company 435 

4.  Bill  of  lading— Damage  to  cargo — Excepted 
perils—''  Darigers  of  the  seas  **—Bisk  of  capture- 
Refusal  to  deliver.— Where  by  a  bill  of  lading, 
given  by  the  master  of  a  North  German  ship, 
goods  are  to  be  delivered  at  a  North  German  port 
to  English  consignees,  "  the  dangers  of  the  seas 
only  excepted,"  a  refusal  on  the  part  of  the 
master  to  deliver  at  the  port  named,  on  the 
ground  of  the  existence  of  a  war  exposing  his 
flhft  to  risk  of  capture,  is  a  breach  of  contract 
entitling  the  consignees  to  recover  for  damage  to 
cargo,  as  by  the  terms  of  the  contract  the  master 
was  exempt  from  delivery  in  one  event  only. 
(Adm.)     The  Patria 71 

5.  Shipowner  and  charterer— Respective  dutUs  of.-^ 
The  respective  duties  of  charterer  and  shipowner 
are  that  the  charterer  must  offer  a  reasonable 
cargo  of  the  kind  specified  in  the  charter,  and  the 
shipowner  must  provide  a  ship  that  is  reasonably 
fit  to  carry  such  a  reasonable  cargo.  (C.P.) 
Stanton-s.Rich'xrdAvn ..,..,. .......xrr».,..M«  44| 
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6.  Charter-party — Breach  of—Frastration — Voyage 
— Diseolutian  of  contract. — If  the  Bhipowner  oom- 
mita  a  breach  of  charter  such  as  to  justify  the 
charterer  in  not  putting  the  cargo  stipulated  for 
on  board  at  the  moment  of  the  breach,  and  it 
cannot  be  remedied  within  sach  a  time  as  not  to 
frustrate  the  object  of  the  voyage,  the  charterer 
is  altogether  absolved  from  performance  of  the 
charter.     (C.P.)     Id page  4id 

7.  Charter-party — Reaeonahle  cargo — Unseaworthy 
ship — Unreasonable  delay — Dissolution  of  con- 
tra/^.— ^Where  a  shipowner  agrees  to  carry  a  cargo 
specified  in  the  charter-party  and  the  charterer 
provides  a  reasonable  cargo  of  that  description, 
bat  owing  to  the  nnfitness  and  nnseaworthiness 
of  the  ship  the  cargo  is  damaged  and  is  necessarily 
unloaded,  the  charterer  is,  if  the  ship  cannot  be 
made  seaworthy  within  areasonable  time,  absolved 
altogrether  from  the  performance  of  his  contract 
to  load  a  cargo,  and  may  recover  damages  for  the 
injury  to  his  cargo.    (C.P.)    Id 449 

8.  Charter-party — Demurrage — Dock  regulations — 
Selection  of  agent — Commencement  of  lay-days — 
Where  by  a  charter-party  a  vessel  is  to  proceed 
to  a  dock  and  there  load  in  the  usual  and  custom- 
ary manner  a  full  and  complete  cargo  of  coals  to 
be  supplied  by  an  agent  selected  by  the  char- 
terers, and,  owing  to  the  agent  having  other 
vessels  to  load  a  delay  takes  place,  not  by  the 
charterer's  fault  but  in  consequence  of  the  dock 
regulations,  before  the  vessel  goes  into  dock  to 
be  loaded  by  that  agent,  and  a  further  delay  in 
dock  before  getting  to  the  place  of  loading,  the 
lay  days  commence,  in  the  absence  of  any  express 
btipulation  to  the  contrary,  from  the  time  of  the 
ship's  arrivalin  dock,provided  that  there  is  nothing 
unreasonable  in  the  selection  of  the  particular 
agent.     Tapscott  and  others  v.  Balfour  and  others  501 

9.  English  charter-party — Foreign  ship — Qoveming 
law — Reasonable  delay. — ^A  charter-party  in  the 
English  language  between  English  merchants  and 
foreign  ship-owners;  by  which  the  foreign  ship  is 
to  carry  a  cargo  to  a  British  port  for  orders  for 
any  port  in  the  United  Kingdom  or  on  the  Conti- 
nent between  Bordeaux  and  the  Baltic,  is  governed 
upon  a  question  of  reasonableness  of  delay  in  a 
suit  for  damage  to  cargo  by  the  law  of  the  ulti- 
mate place  of  performance,  that  place  being  fixed 
by  the  orders  received  at  the  port  of  call.  (Adm.) 
The  SanBoman 347 

10.  Contract  of  affreightment — Qoveming  law — 
Transshipment. — A  contract  of  affreightment  in 
the  English  language,  entered  into  at  Constanti- 
nople, between  the  master  of  a  North  German 
vessel  and  North  German  merchants  there  resi- 
dent, by  which  it  was  agreed  that  the  vessel 
should  load  and  proceed  to  a  British  port  for 
orders  for  a  safe  port  in  the  United  Kingdom,  or 
on  the  continent  between  Havre  and  Hamburg,  is 
governed  as  to  the  duty  of  transshipment  in  an 
intermediate  port  by  North  German  law,  although 
the  cargo  may  be  consigned  to  consignees  resi- 
dent in  Engluid.     (Adm.)     The  Express   355 

11.  Transshipment — North  Oerman  law — Breach  of 
contract. — By  North  German  law,  where  the 
master  of  a  vessel  is  required  to  transship  his 
cargo  in  an  intermediate  port  wheris  he  is  detained 
by  fear  of  capture  by  enemies*  cruisers,  he  is  not 
bound  to  do  so  otherwise  than  at  the  expense  of 
the  owner  of  cargo,  nor  to  part  with  the  cargo, 
unless  distance  freight  for  the  part  of  the  voyage 
performed  and  other  expenses  have  been  paid  or 
secured.  Where  consignees  require  a  North  Gfer- 
man  master  to  transship  at  his  own  expense,  he 
is  not  bound  to  do  so,  and  his  refusal  under  iliose 
circumstances  is  not  a  breach  of  contract.  (Adm.) 
The  Express 355 


12.  Freight  paid  in  advance — Bight  to  recover — 
Loss  of  cargo — Chartered  rates. — Freight  paid  in 
advance  is  not  recoverable  on  the  loss  of  carg^o 
before  delivery.  When  by  a  charter-party  it  was 
stipulated  that  the  charterers  shall  make  advances 
on  freight  to  the  master,  who  shall  sign  bills  of 
lading  at  the  current  rate  of  freight  as  required, 
but  not  under  chartered  rates  unless  paid  the 
difference  in  cash,  and  the  master  is  prevailed 
upon  by  the  charterers  to  sign  bills  of  lading 
under  the  chartered  rates  without  being  paid  the 
difference,  and  the  cargo  is  lost  before  delivery, 
the  shipowners  mtfy  recover  the  difference  in  an 
action  against  the  charterers,  as  the  difference 
if  paid,  would  have  been,  not  an  indemnity  pro 
tanto  for  the  loss  of  lien,  but  a  payment  in  ad- 
vance of  freight.  (Ex.  Ch.  from  ^x.)  Byrne  v. 
Schiller  and  others     page  111 

13.  Demurrage — Dead  freight — Short  shipment — 
Lien — Charter-party — Right  of  shipowner — Hold- 
ers of  hills  of  lading. — A  charter-party  by  which 
the  ship  is  to  proceed  to  a  port  and  load  a  full 
cargo,  which  the  charterer  binds  himself  to  ship, 
ton  days  to  be  allowed  for  demurrage,  the  master 
to  have  a  lien  for  dead  freight  and  demurrage, 
gives,  as  against  the  holders  of  a  bill  of  lading 
(stipulating  that  the  cargo  is  to  be  delivered 
as  per  charter-party,  the  consignees  '*  paying 
freight  and  all  other  conditions  or  demurrage," 
as  per  charter-party),  a  lien  for  demurrage,  and 
such  lien  is  preserved  by  the  bill  of  lading ;  but 
it  does  not  give  a  lien  upon  the  cargo  for  un- 
liquidated damages  in  respect  of  cargo  short 
shipped,  that  not  being  dead  freight ;  nor  has  the 
shipowner  a  lien  for  damages  in  respect  of  the 
detention  of  the  ship  beyond  the  demurrage 
days,  such  detention  not  being  demurrage. 
(Exch  Ch.  from  Q.  B.)  Gray  v.  Carr  and 
another    115 

14.  Deadfreight — Lien  for — Charter-party — Holders 
of  hills  of  lading. — "  Dead  freight  **  me4ns  com- 
pensation, liquidated  or  unliquidated,  for  the  loss 
suffered  by  the  shipowner  by  the  failure  on  the 
part  of  the  charterer  to  supply  a  full  cargo,  and 
the  amount  payable  in  respect  thereof,  where  it 
is  unliquidated,  is  such  reasonable  amount  as  the 
shipowner  would  have  earned,  after  deducting 
such  expenses  as  he  would  have  incurred,  if  a 
full  cargo  had  been  supplied.  A  lien  on  the  cargo, 
actually  shipped,  for  dead  freight  may  be  created 
by  express  stipulation  in  the  charter-party. 
QuwrCy  whether  this  would  affect  holders  of  a 
bill  of  lading  ?     (H.  of  L.)     McLean  v.  Fleming.  160 

15.  Shipowner's  lien — Holders  of  hiUs  of  Ictding — 
Notice  cf  charter-party — General  ship. — A  charter- 
party  entered  into  by  charterers  and  the 
master  of  a  ship,  by  which  a  lien  is  given  to  the 
master  on  goods  shipped,  does  not  bind  shippers 
who  ship  their  goods  without  notice  of  the 
charter-party,  and  upon  the  faith  of  an  adver- 
tisement holding  the  ship  out  as  a  general  ship, 
and  they  may  claim  the  return  of  the  goods,  free 
of  all  claim  by  the  master,  on  his  refusal  to 
sign  bills  of  lading  except  in  the  terms  of  the 
charter-party.  When  a  ship  is  so  advertised 
shippers  are  not  bound  to  inquire  whether  a 
charter-party  exists.    (Bolls.)    Peek  v.Larsen.,,  163 

16.  Shipowner's  Uen  on  cargo — Landing — Dominion 
over  goods — Lien. — When  the  consignee  of  a  cargo 
refuses  to  receive  it  the  master  of  the  vessel  may, 
at  common  law,  land  and  yet  preserve  his  lien 
upon  it  for  the  freight,  provided  that  he  retain 
dominion  over  the  goods.  Semble,  that  if  he 
deposit  the  goods  in  the  warehouse  of  an  inde- 
pendent warehouseman,  his  lien  for  the  freight  is 
gone.    (C.P.)     Mors-le-Blanch  v.  Wileon  605 

Digitized  by  Vri^^i^V  IV^ 


MARITIME    LAW   OASES. 


613 


SUBJBCn   OP   0A8ES. 


17.  8hipoumer*s  lien  upon  cargo  wh&n  landed— Right 
to  demurrage. — Semblef  a  master  of  a  ship,  if  he 
can  retain  hie  lien  upon  goods  which  consignees 
refase  to  accept  when  landed  and  warehoused, 
c&nnot  claim  demurrage  after  the  goods  should 
have  been  so  landed.    (C.P.)    Id ixi^d  605 

18.  Delay-^Deviation — Danger  to  ship — Cargo^^ 
Common  peril, — A  master,  on  the  receipt  of  cred- 
ible information  that  his  vessel  will  be  exposed 
to  imminent  peril  by  continuing  her  voyage,  is 
justified  in  deviating  or  pausing  for  a  reasonable 
time  to  avoid  that  peril,  or  to  make  inquiries.  To 
justify  a  master  in  so  pausing  or  deviating  it  is  not 
necessary  that  the  Mp  and  cargo  should  run  a 
common  risk.  (Adm.  &  PriT.  Co.)  The  Teutonia ; 
Duncan  and  others  (apps.)  v.  Roster  (resp.)...32,  214 

19.  Delay — Deviation — Risk  of  capture — Negotia^ 
tion  for  discharge — Waiver  of  orders. — A  delay 
of  twenty-one  days  in  an  intermediate  port  during 
a  war,  in  consequence  of  which  there  is  imme- 
diate risk  of  capture  if  the  ship  put  to  sea,  light 
and  variable  winds  prevailing  during  the  whole 
time,  is  a  reasonable  delay.  Negotiation  for  dis- 
charge at  such  intermediate  port  may  waive  ^ 
positive  orders  to  proceed.  (Adm.)  The  Hein-  ' 
rich  79 

20.  Delay — Deviation — War — Risk  of  capture. — A 
delay  in  an  intermediate  port  of  two  months 
during  a  war,  in  consequence  of  which  there  is 
immediate  risk  of  capture  if  the  ship  put  to  sea, 
the  vessel  waiting  for  a  steam  tug,  which  was 
considered  necessary  by  the  charterer's  agents  to 
avoid  capture,  but  the  master  being  willing  to 
sail  and  take  the  risk  of  capture,  is  a  justifiable 
delay,  and  the  shipowners  are  not  liable  for  the 
damage  to  the  cargo  or  loss  of  profit  caused  by 
thedeUy.     (Adm.)     The  Wilhehn  Schmidt   82 

21.  Delay — Deviation — War — Risk  of  capture — Ex- 
tent of  risk. — By  both  English  and  North  German 
law,  risk  of  capture,  such  as  to  justifiy  a  master, 
whose  vessel  is  carrying  a  cargo  under  a  charter- 
party  and  bills  of  lading  containing  the  ex- 
ceptions, "  Queen's  enemies,  &o,"  in  putting 
into  and  remaining  in  an  intermediate  port  during 
the  continuance  of  the  risk,  need  not  amount 
to  an  actual  operative  restraint  (almost  a 
blockade),  but  must  be  that  risk  wliich  would 
induce  a  reasonably  prudent  man,  exercising 
due  discretion  and  fortitude,  not  to  expose  the 
vessel  to  capture.  Where  such  a  risk  exists,  a 
delay  even  of  nine  months  is  not  unreasonable, 
nor  a  breach  of  contract :  Semble^  that  where  the 
chances  of  escape  and  capture  are  equal,  the 
master  would  be  justified  in  remaining  in  port. 
(Adm.)     The  Express 355 

22.  Delay — Deviation — War — Fear  of  capture — 
Damage  to  cargo. — An  apprehension  of  capture  by 
enemies'  cruisers  in  time  of  war,  founded  on  circum- 
stances calculated  to  affect  the  mind  of  a  master  of 
ordinary  courage,  judgment,  and  experience,  will 
justify  him  in  delaying  his  ship  in  port  during 
the  continuance  of  the  risk  of  capture,  even  when 
carrying  a  neutral  cargo,  and  the  ship  is  not 
responsible  in  a  suit  in  rem  in  the  Admiralty 
Court  for  damage  to  the  cargo  caused  by  such 
reasonable  delay,  if  the  voyag^e  is  ultimately  com- 
pleted and  the  cargo  is  delivered.  Berrhle,  that 
if  the  voyage  were  abandoned,  and  the  cargo  not 
delivered  according  to  the  contract,  the  ship- 
owners would  be  bound  to  show  that  they  had 
been  actually  prevented  from  performing  the 
voyage.    (Adm.  A  P.C.)     The  Ban  Roman...  847,  603 

23.  Contract — Illegal  performance  of — Intention  to 
hreak  law. — A  contract  to  do  a  thing,  which  cannot 
be  performed  without  a  violation  of  the  law,  is 
void,  whether  the  parties  know  the  law  or  not ; 
but  in  order  to  avoid  a  contract  which  can  be 


legally  performed,  on  the  ground  that  there  was 
an  intention  to  enforce  it  in  an  illegal  manner, 
it  is  necessary  to  show  the  existence  of  a  wicked 
intention  to  break  the  law.    (Q.B.)     Waiugh  v. 

Morris  * page  578 

24  Charter-party — lUegaUty — Carriage  of  hay — 
Contagious  Diseases  (Animals)  Act — Intention  of 
parties — Transshipment  —  Performance — Deten- 
tion.— ^A  charter-party,  by  which  it  is  agreed 
that  certain  -hay  shall  be  carried  to  London,  and 
there  delivered,  all  cargo  to  be  taken  from  the 
ship  alongside,  is  not  invalid  because  an  order  in 
Council,  under  the  Contagious  Diseases  (Animals) 
Act,  prohibits  the  landing  of  hay  in  the  port  of 
London,  if  there  was  no  original  intention  on  the 
part  of  eiiher  party  to  break  the  law,  and  the 
contract  was  capable  of  legal  performance  by 
the  transshipment  of  the  goods  in  the  port, 
and  by  their  export  by  the  owner.  There  is 
no  such  illegality  in  the  contract  as  will  enable 
the  owner  of  the  goods  to  resist  an  action  for 
damages  in  respect  of  the  detention  of  the  ship. 
(Q.B.)    Id 578 

25.  Charter-party — War — IllegaUty — Delivery  at 
one  of  several  ports — Order  to  illegal  port — Right 
to  new  order — Payment  of  freight. — ^Where  a  char- 
ter-party stipulates  that  a  cargo  is  to  be  delivered 
at  one  of  scTcral  ports,  as  ordered  by  the  con- 
signee, and  it  becomes  illegal  by  the  law  of  the 
country  of  the  ship  through  the  outbreak  of  war, 
after  the  order  is  given,  to  deliver  at  the  port 
named,  and  the  master  without  committing  a 
breach  of  contract  puts  into  another  of  the  ports 
named  in  the  charter-party,  he  is  entitled  to  a 
new  order  from  the  consignees,  and  is  not  bound 
to  deliver  at  that  port  without  payment  of  full 
freight.  (Adm.  &  Priv.  Co.)  The  Teutonia; 
Duncan  and  others  (apps.)  v.  Kdster  (rasps.) 214 

26.  Abandonment  of  voyage — Staying  in  port — Risk 
of  capture — lU^fusal  to  deliver. — Offer  of  freight, — 
Where  a  lAastor  has  improperly  refused  to  com- 
plete his  voyage  and  remains  in  an  intermediate 
port  on  the  ground  of  risk  of  capture,  he  is  bonnd« 
on  the  ofiPer  of  consignees  to  pay  full  freight,  to 
deliver  the  goods  at  that  intermediate  port  even 
though  they  be  part  of  a  g^eneral  carg^oandat  the 
bottom  of  the  hold.  SemblOy  he  would  be  bound 
by  English  law  to  deliver  without  payment  of 
freight.     (Adm.)     The  Patria 71 

27.  DissohUionofcontraetof affreightment — Blockade 
— Executory  contract — Right  of  shipowner  to  re- 
fuse performance. — ^A  blockade  of  the  port  of 
destination  of  which  there  is  no  chance  of  termi- 
nation within  a  reasonable  time,  operates  as  a 
dissolution  of  an  executory  contract  of  affreight- 
ment containing  an  exception  against  restraints  of 
princes ;  and  where  the  shipowner  obtains  intelli. 
genoe  of  the  blockade  after  the  contract  is  made, 
but  whilst  it  is  still  executory,  and  before  he  has 
laden  his  cargo,  he  is  justified  in  treating  the 
contract  as  an  entire  contract  to  load  and  carry 
to  the  port  of  destination,  and,  as  such,  impos- 
sible of  performance,  and  is,  therefore,  not 
bound  to  perform  part  of  the  contmct  by  pro- 
ceeding to  load  his  cargo.  (Q.B.)  Qeipel  and 
others  Y.  Smith  and  another !..  268 

See  Charter-party  —  County  Courts — Admiralty 
Jurisdiction,  Nos.  2,  3, — Damage  to  cargo,  Nos. 
4,  5. — Jurisdiction,  Nos.  1,  2,  3,  4.— Limitation 
of  LiahiUVy,  No.  1. 

CABBIAGE  OF  PASSENOEBS. 
Special  contract — Loss  of  baggage — WUJul  default, 
— A  special  contract,  entered  into  between  a 
shipowner  and  a  passenger  by  sea,  containing  a 
provision  that  the  shipowner  would  not  be 
answerable  for  loss  of  batnraice  '* under  anv  ^'^'.^^T^ 
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omnstaiioes  whatsoever ;"  covers  the  ease  of 
wilfal  default  and  misfeasanoe  by  the  shipowner's 
servants.     (Ex.)     Taubman  v.  The  Pacific  Steam 

Navigation  Company ^....page  837 

See  Inspection  of  Docvmenta. 

CAEEIEB. 

See  Carriage  of  Goods ^  No.  1. — Limitation  of 

Liability,  No.  1. 

CESSEB  OP  LIABILITT. 

See  Charter-party,  No.  1. 

CHANGE  OF  SOLICITOES. 

Solicitor*  8  Lien,  No.  3. 

OHAETEEEE. 

See  Carriage  of  Goods,  Nob.  5,  6,  7,  8,  12, 13,  14, 

15— 'Charter-party,  Nob.  1,  2,  6. — Salvage,  No.  6. 

CHARTER-PAETy. 

1.  Chatterer — Cesser  of  liahility — Liabilities  before 
and  after  shipment, — A  olanse  in  a  charter-party 
by  which  it  is  agreed  that  "  this  charter-party 
being  conolnded  by  the  charterer  on  behalf  of 
another  person  resident  abroad,  all  liability  of  the 
charterer  shall  cease  as  soon  as  he  has  shipped 
the  cargo,"  exempts  the  charterer  only  from  lia- 
bilities incurred  after  shipment,  bnt  not  from  lia- 
bilities iocarred  previous  to  shipment.  (Q.B.) 
Christoffersen  Y,  Hansen    305 

2.  Construction — ContinuoiM  employment — Breach 
— Dissolution  of  contract — Plea — Damages. — A 
charter-party,  by  which  a  ship  is  to  proceed  to  a 
loading  berth  at  B.,  and  there  load  a  cargo  and 
carry  the  same,  "  the  vessel  to  load  with  G.  or  C. 
till  the  end  of  September  at  master's  option, 
after  September  with  C,  the  vessel  to  continue 
at  this  rate  and  term  till  the  end  of  March, 
1872,"  is  a  contract  for  the  continuous  employ- 
ment of  the  vessel,  and  the  charterers,  by  re- 
fusing to  load  the  vessel  with  G.  in  September, 
the  master  having  exercised  his  option  by  elect- 
ing to  load  with  G.,  break  the  continuity  of  the 
employment  and  justify  the  master  in  refusing 
any  longer  to  perform  the  contract.  A  plea  to  an 
action  for  breach  of  charter  in  not  loading,  that 
the  master  exercised  his  option,  and  the  char- 
terers refused  to  load  with  G.,  is  a  good  plea. 
The  breach  of  the  charterers  is  not  a  partial 
breach  for  which  damages  on  which  an  action  for 
breach  would  have  been  compensation  to  the 
shipowner,  but  goes  to  the  root  and  whole  con- 
sideration of  the  contract.  (Ex.)  Bradford  and 
another  V,  WaUams  313 

3.  Excepted  Perils — Bill  of  lading  differing  from 
charter-pa/rty — Contract — Knowledge  of  consignees 
— Where  a  charter-party  contains  the  exceptions 
"Queen's  enemies,  restraints  of  princee,"  &c., 

'  and  a  stipulation  that  the  master  is  to  sign  bills 
of  lading  in  pursuance  thereof  "  without  preju- 
dice to  this  charter-party,"  and  the  bills  of  lading 
are  signed  containing  no  exception  but  "  dangers 
of  the  seas  only  excepted,"  the  cargo  being 
thereby  consigned  to  consignees  named  therein, 
who  had  notice  of  the  terms  of  the  charter-party 
at  the  time  it  was  entered  into,  the  contract  is 
contained  in  both  instruments,  and  the  stipula- 
tion  in  the  bills  of  lading  does  not  supersede  the 
stipulations  in  the  charter-party.  (Adm,.)  The 
SanB4iman 347 

4.  Excepted  perils — Outward  and  homeward  voyage 
— Pleading. — The  exceptions  in  a  charter-party, 
which  stipulates  that  a  vessel  shall  proceed  to  a 
foreign  port,  and  there  load  a  cargo  and  carry 
the  same  to  a  home  port,  apply  to  the  outward 
voyage  as  well  as  to  the  homeward  voyage, 
and  if  the  ship  is  lost  by  reason  of  excepted 
perils  on  the  outward  voyage,  her  owners  are  not 


liable  for  breach  of  charter.  A  plea  setting  up 
this  defence  to  an  action  for  breach  of  charter  in 
not  proceeding  to  the  port  of  loading  is  a  good 
plea.     (Q.B.)     Harmon  v.  Oarthome page  303 

6.  Demurrage — Working  days — Statement  of,  to 
be  furnished — "  Expiration  of  charter  " — Bea^son' 
able  time — Pleading. — ^Where  a  time  charter  pro- 
vides for  a  certain  number  of  working  days  for 
loading  and  discharging  in  each  voyage  and  that, 
of  the  number  exceeded,  "  a  statement  shall  be 
furnished  to  the  said  merchants  on  the  expiration 
of  this  charter,"  and  that  the  merchant  shall 
pay  for  the  excess,  the  above  clause  is  complied 
with  by  furnishing  a  statement  within  a  reason- 
able time  after  the  expiration  of  the  charter-party, 
and  a  replication  that  such  statement  was  fur- 
nished within  a  reasonable  time,  is  a  good  answer 
to  a  plea  (to  a  declaration  for  money  due  for  de- 
murrage) alleged  that  the  statement  was  not 
furnished  at  the  expiration  of  the  charter-party. 
(Ex.)     Beard  and  another  y.  Rhodes   557 

6.  Construction  —  Metope  dues  —  Liability  for  — 
"  Charterer* 8  expense  '^-^Metage,  where  performed. 
— Under  a  charter-party,  providing  that  a  ship 
would  load  a  cargo  of  oats  and  proceed  to  a  safe 
port  and  there  "  deliver  the  same  always  afloat 
on  being  paid  freight"  at  certain  rates  per  quarter 
of  oats  discharged ;  "  the  cargo  to  be  brought  and 

'  taken  from  alongside  at  charterer's  expense  and 
risk,"  the  shipowners  are  liable  to  pay  a  due  for 
metage  performed  by  the  owners  of  the  port  of 
discharge  by  virtue  of  an  ancient  right,  if  such 
due  in  its  origin  was  for  metage  i>erformed  on 
board,  but  if  ti^e  metage  was  to  be  done  ashore 
the  charge  falls  on  the  consignees  and  they  must 
repay  the  shipowners  the  amount  disbursed  for 
the  same.  (Q.B.)  Woodham  wnd  another  (apps.) 
V.  Ptf^eraon  (resp.)  93 

See  Carriage  of  Goods,  Nos.  5,  6,  7,  8,9,  10, 11,  12, 
13,  14,  15,  24,  25,  27:  County  Courts  Ad- 
miralty  Jurisdiction,  Nos.  1,  2,  3. 

CINQUB  PORTS  COMMISSIONEES. 
See  Salvage,  Nos.  30,  31. 

COLLISION. 

1.  Pilot — Suit  against — Admiralty  Court — County 
Court — Jurisdiction. — The  High  Court  of  Admi- 
ralty, the  County  Courts  and  the  Court  of  Pas- 
sage (Admiralty  Jurisdiction)  have  no  jurisdiction 
to  entertain  a  suit  in  personam  against  a  pilot  for 
damage  by  collision  occasioned  to  a  ship  by  his 
negligence  whilst  in  charge  of  another  ship. 
(Adm.)  The  Alexandria;  The  Ocecmic  Steam 
Navigation  Company  (Limited)  v.  JoTies 464 

2.  Rules  of  Na/vigations  and  Lights — AppUeation  to 
British  and  United  States  ships — Foundation  of 
decisions. — The  law  administered  by  the  Admi- 
ralty Courts  of  Great  Britain  and  the  United 
States,  relating  to  all  rules  of  navigation,  and 
rules  concerning  lights  in  cases  of  collision  on  the 
high  seas,  is  the  same.  In  British  Admiralty 
Courts,  decisions  in  oases  of  collision  between 
British  and  American  ships  rest  directly  upon 
the  rules,  as  accepted  expressions  of  law  made 
applicable  by  the  Merchant  Shipping  Amendment 
Act  1862  (25  &  26  Vict.  c.  63),  ss.  58,  61,  to  the 
ships  of  both  countries.  In  the  United  States 
Admiralty  Courts,  the  decisions  are  founded  upon 
the  general  law  and  usage  of  the  sea,  as  evidenced 
by  written  rules  or  statutes  identical  in  the  two 
oountries,  there  being  no  such  provision  in  the 
Act  of  Congrress  applying  the  rules  in  the  United 
States  as  sect.  61  of  the  Merchant  Shipping  Amend- 
ment Act  1862.  The  steamer  Scotia  (20  L.  T.  Bep. 
N.  S.  375 ;  3  Mar.  .T^w  Caa.  O.  S.  323),  foUowed. 
(Vice-Adm.  N.  S.  W.).    The  Navada 477 
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3.  Lights  and  signals — Steamship — Getting  under 
way — Going  astern — Dviy  to  show  a  light  astern. 
— A  steamship,  which,  in  getting  under  way  in 
the  Thames  to  go  up  the  river  between  sunset 
and  sunrise,  is  compelled  to  go  astern  and  partly 
athwart  the  river  in  order  to  get  clear-a-head, 
and  whose  regulation  lights  are  not  visible  to 
vessels  coming  up  the  river,  is  bound  to  take 
every  possible  precaution  to  warn  approaching 
vessels  of  her  position,  and  to  use  the  best  light 
she  has  on  board  for  that  purpose.  Placing  a 
service  lantern,  ordinarily  used  to  give  light  in 
discharging  cargo,  over  tiie  stem,  is  not  a  suffi- 
cient precaution.  A  vessel  neglecting  such  a  pre- 
caution commits  a  breach  of  Art.  20  of  the  regu- 
lations for  preventing  collisions  at  sea.  (Adm.) 
The  John  Fenvfieh  page  249 

4.  Lights  and  signals — Overtaking  ships — Duty  of 
leading  ship — Sailing  rules^  No,  17. — Where  one 
ship  during  the  night  time  is  overtaking 
another  wi^n  the  meaning  of  Article  17  of  the 
Beg^ilations,  although  the  leading  ship  may  be 
in  such  a  position  that  the  following  ship  cannot 
see  the  reg^ilation  lights  of  the  leading  ship,  the 
latter  is  not  bound,  under  ordinary  circumstaiioes, 
to  give  a  signal  or  show  a  light  to  the  following 
ship.     (Adm.)     The  Chanonry 569 

5.  Fog  — ^  Bate  of  Speed  —  Sounding  fog-horn — 
Sailing  ruleSy  Nos.  10  a/nd  16. — A  steamer  in  a 
dense  fog  is  bound  to  go  as  slow  as  it  is  possible 
for  her  to  go  and.  maintain  steerage  way.  Eight 
or  nine  knots  an  hour  is  too  high  a  rate  of  speed 
in  a  fog  in  the  British  Channel.  A  steamer 
should  continually  sound  her  fog  horn  in  such 
circumstances.     (U.S.   Dist.  Ot.,  East.  Dist.  of 

N.  Y.)     The  Steamship  Westphalia 12 

6.  Fog — Speed, — Four  to  five  knots  an  hour  is  not 
a  moderate  speed  for  a  steamer  in  a  thick  fog  in 
the  Baltic,  tweni*y-five  miles  east  of  Gothland. 
(Priv.  Co.)     The  Magna  Charta  153 

7.  Fog — Duty  of  Steamshdp — Speed — Engine-power 
Sailing  Rule,  No.  16. — ^The  meaning  of  Art.  16 
of  the  regulations  for  preventing  collisions  at 
sea,  when  applied  to  a  steamer  in  a  fog,  is  that  it 
is  her  duty  to  avail  herself  of  her  boiler  power  to 
be  ready  to  stop  and  reverse  with  power  and  effi- 
ciency in  a  fog,  while  at  the  same  time  she  mode- 
rates her  speed  so  as  to  enable  such  power  to  be 
exercised  with  greater  effidenpy.  A  speed  of  nine 
and  a  half  knots  an  hour  is  too  high  a  rate  of 
speed  for  a  steamer  in  the  Atlantic  on  a  voyage 
from  Bremen  to  New  York  in  a  fog.  (U.  S.  Dist. 
Ct.,  8.  Dist  of  N.Y.)  Gjessing  v.  The  Steamer 
Hansa 240 

8.  Fog — Steamship — SteamwhisUe — Duty  to  stop  and 
reverse — Sailing  rule^  No.  16. — ^A  steamship  going 
at  a  moderate  speed  in  a  fog,  on  hearing  a  steam 
whistle  sounded  many  times,  indicating  that  an- 
other steamer  is  approaching  and  has  come  so 
near  that  if  the  vessels  then  stopped  they  would 
be  within  hailing  distance,  is  bound  under  the 
terms  of  Art.  16  of  the  Begulations  for  Preventing 
Collisions  at  Sea,  not  only  to  stop,  but  to  reverse 
her  engines,  and  ought  not  to  wait  until  the  vessels 
sight  each  other,  when  such  reversing  would  be 
too  late.     (P.  C.)     The  Frwnkland ;  The  Kestrel    489 

9.  Steamship — Tug-drifting— Lights — Sailing  ruleSf 
No.  15 — SaiUng  ship — Duty  of. — A  tug,  lying  in 
wait  and  drifting  with  her  coloured  lights  bum- 
ing,  is  a  steam  vessel  in  motion,  and  is  bound  to 
keep  out  of  the  way  of  a  sailing  vessel,  but  the 
latter,  having  seen  the  lights  of  the  tug  in  time  to 
avoid  her,  is  bound  to  use  the  necessary  precau- 
tions to  do  so,  and  should  she  neglect  this  and  a 
collision  ensue,  both  vessels  are  to  blame.  (U.S. 
Dist.  Ct.,  East.  Bist.  of  Mich.)     The  Sunnyside    91 


10.  Steamship— Tug  tiwing  ship— Sailing  vessel-^ 
Duty  of  tug — Specialeircumstanees — Sailing  ruleSf 
Nos.  15  amd  19. — The  fact  that  a  steam  tug  is 
towing  a  vessel  against  the  wind  involves  no 
such  danger  of  navigation,  and  no  such  special 
circumstances  within  the  meaning  of  Art.  19  of 
the  Begulations  for  Preventing  Collisions  at  sea 
as  will  justify  a  departure  from  the  rule  (art.  15) 
that  a  steamship  shall  keep  out  of  the  way  of  a 
sailing  vessel.     (Adm.)     The  Warrior page  400 

11.  Crossing  ships — Picking  up  pilot — Piloi  station 
— Special  circumstances  -  Sailing  rules,  Nos.  14 
and  19. — The  fact  that  two  steamers,  upon  cross- 
ing courses,  are  bearing  down  at  the  same  time 
upon  a  well-known  pilot  station  to  take  pilots  on 
board,  is  not  such  a  special  circumstance  within 
the  meaning  of  art.  19  of  the  Begulations  for 
Preventing  Collisions  at  Sea,  as  will  justify  a  de- 
parture from  Art.  14,  requiring  the  steamer  which 
has  the  other  on  her  own  starboard  hand  to  keep 
out  of  the  way  of  the  other.  (Adm.)  The  Ada  ; 
The  Sappho 475 

12.  Close  hauled  ship — Luffing — Deviation  from 
course. — ^A  close  hauled  vessel  is  justified  in  luffing 
so  as  to  bring  her,  after  she  has  sighted  another 
vessel,  as  close  to  the  wind  as  she  can  get  so  as 
to  remain  under  command,  and  such  luffing  is  not 
a  deviation  from  her  course  that  will  relieve  the 
other  vessel,  having  the  wind  free,  from  the  duty 
of  getting  out  of  her  way.  (Priv.  Co.)  The 
Marmion 412 

13.  Risk  of  collision — Vessels  meeting  end  on — 
Sailing  rules ,  Nos.  13  and  16. — ^When  two  steam- 
ships are  meeting  end  on,  within  the  meaning  of 
Art.  13  of  the  regulations  for  preventing  coUi- 
sions  at  sea,  and  one  of  them,  at  a  proper  distance, 
ports  her  helm  sufficiently  to  put  her  on  a  course 
which  will  carry  her  clear  of  the  other,  she 
thereby  determines  the  risk,  and  is  not "  approach- 
ing another  ship  so  as  to  involve  risk  of  oollis- 
sion/'  within  the  meaning  of  Art.  16,  and  is  not 
bound  to  slacken  speed  or  ^p.  (Priv.  Co.) 
The  Earl  of  Elgin;  The  Jesmond 150 

14.  Risk  of  collision — Sailing  rule,  No.  16. — Art. 
16  of  the  reg^idAtions  only  applies  when  there  is  a 
continuous  approaching  of  two  ships.    (Priv.  Co.) 

Id 150 

15.  Overtaking  ships — Same  general  course — Cross* 
ing  ships — Sailing  rules,  Nos.  14  and  17. — ^Where 
two  steamships,  bound  in  the  same  general  direc- 
tion, but  on  courses  differing  by  one  point,  are 
steaming  one  behind  the  other,  and  one  is  over- 
taking the  other,  they  are  not  crossing  vessels 
within  the  meaning  of  Article  14  of  the  Begula- 
tions for  Preventing  Collisions  at  Sea,  but  the 
vessel  which  is  behind  the  other  is  a  vessel  over- 
taking another  within  the  meaning  of  Article  17 
of  the  Begulations,  and  is  bound  to  keep  out  of 
the  way  of  the  leading  vesseL  (Adm.)  The 
Chanonry 569 

16.  Going  about — Following  ship — Necessity  for 
signal. — ^A  vessel  beating  against  the  wind  is  en- 
titled to  go  about  in  such  a  place  as  is  usual  and 
ordinary,  without  warning  vessels  following  her  of 
her  intention,  and  vessels  so  following  must  be 
prepared  for  the  vessel  ahead  going  about.  (Adm. 
andP.C.)     The  Palatine;  The  PrisciUa 468 

17.  Foul  berth — Ordinary  precautions — Duty  of  first 
vessel. — Where  a  vessel  taking  up  a  berth  to 
discharge,  gives  another  a  foul  berth,  the  former 
vessel  has  no  right  to  require  that  the  latter  shall 
take  more  than  the  ordinary  and  usual  precautions 
against  weather,  and  the  latter  having  taken  such 
precautions,will  not  be  responsible  for  the  damage 
to  the  former  resulting  from  a  collision  which 
might  have  been  prevented  by  further,  but  un- 
lunal,  pree«utioii8.    (Adm.)  □l^ftfzlS'S^  v^JTrJg  iC 
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18.  Biver  navigation — Cro$nng  river — Bailing 
Bulet — Violation  of, — YoBseHa  nayigating  the  riTer 
Thames  are  at  liberty  to  go  on  which  side  thej 
please  of  mid-channel,  but  if  on  crossing  from 
one  side  to  the  other  thej  violate  the  regulations 
for  preventing  collisions  at  sea,  they  will  be  held 
liable  if  they  come  into  collision  with  another 
vessel.  The  Velocity,  21  L.  T.  Bep.  N.  S.  686, 
explained.  (Priv.  Co.)  The  Owners  of  the  Steam- 
ehip  Esk,  apps.,  v.  The  Owners  of  the  Steamship 
llTiord,  resps.;  TheEsk;  The  Niord    page       1 

19.  Biver  navigation — Side  of  river — Custom — SaiU 
ing  rules.  No,  14. — Crossing  vessels — Course  down 
river. — There  is  a  practice  for  steam  vessels,  going 
down  Greenwich  Beach  in  the  river  Thames  on  a 
flood  tide,  to  keep  the  north  side  of  the  river  in 
rounding  the  point.  Where  a  steamer  is  going 
np  Greenwich  Beach,  and  sights,  two  points  on 
her  starboard  bow,  the  red  lights  of  another 
steamer  coming  down  the  reach  along  the  north 
shore,  the  vessel  going  np  being  further  to  the 
southward  of  the  channel  than  the  vessel  coming 
down,  the  two  vessels  are  not  to  be  considered  as 
crossing  vessels,  within  the  meaning  of  Art.  14 
of  the  Begnlations  for  Preventing  Collisions  at 
Sea.  The  vessel  going  up  the  river  has  no  right 
to  suppose  that  the  vessel  coming  down  is  cross- 
ing from  one  side  of  the  river  to  the  other,  but  is 
bound  to  suppose  that  the  vessel  coming  down 
the  river  will,  in  accordance  with  the  practice  of 
the  river  and  her  consequent  right,  keep  along 
the  north  shore.  (P.C.)  The  Banger;  The 
Cologne    484 

20.  Biver  navigation — Qoing  about — SaiUyig  vessel 
— Necessity  for  signal — Duty  of  other  vessels, — 
Where  a  sidling  vessel  is  beating  up  the  river 
Thames  on  a  flood  tide  against  the  wind,  and  has 
gone  towards  the  south  shore  to  the  edge  of  the 
tide,  and  as  near  to  that  shore  as  she  can  safely 
go,  so  as  to  avoid  collision  with  vessels  at  anchor 
on  the  south  side  of  the  river,  she  is  entitled  to 
go  about  without  warning  vessels  of  her  inten- 
tion, and  a  steamer  coming  up  astern  of  her 
ought  to  know  from  her  position  and  the  state  of 
her  sails  that  she  is  going  about,  and  is  bound  to 
take  measures  by  stopping  or  otherwise  to  avoid 
acolUsion.    (Adm.)     The  Palatine 468 

21.  Loss  of  life  consequent  upon  collision — Contri- 
butory  negligence — Duty  of  crew  of  damaged 
ship, — Two  vessels  came  into  collision,  and  one  of 
them,  being  rendered  helpless,  was  driven  ashore 
by  a  gale  of  wind,  and  three  of  her  crew  killed 
and  others  injured.  The  other  vessel,  being  to 
blame,  was  liable  in  loss  of  life  and  injuries,  as 
they  were  the  natural  consequences  of  the  collision. 
The  crew  of  the  wrecked  vessel  were  not  guilty  of 
contributorynegligence  in  not  going  on  board  other 
vessels  when  doing  so  would  have  been  attended 

by  great  risk,     (i^m.)     The  Oeorgeand  Bichard    50 

22.  Bendering  assistance  after  collision — Duty  of 
wrong-doing  ship — Risk  of  capture, — Although  it 
is  the  duty  of  every  vessel,  whether  British  or 
foreign,  to  render  assistance  to  another  which  she 
has  injured  in  collision,  that  duty  will  not  compel 
a  ship  to  remain  alongside  another  so  injured,  so 
as  to  run  risk  of  capture  by  an  enemy's  fleet. 
(Adm.)     TheThuringia 283 

23.  Bendering  assistance — Merchant  Shipping  Acts 
— United  Stages  ships. — The  rule  contained  in  the 
Merchant  Shipping  Amendment  Act  1862,  sect. 
33,  that  the  omission  by  any  ship,  after  a 
collision,  to  render  all  practicable  assistance 
to  anotiier,  shall  be  presumptive  evidence 
against  the  former  that  she  is  in  fault,  does  not 
apply  to  United  States  ships,  because  that  rule 

has  not  been  adopted  by  the  United   States.  I 

<Vice-Adm.  N.  S.  W.)     The  Nevada   477  ' 


24.  Inevitable  accident  defined, — ^Inevitable  acci- 
dent in  point  of  law  is  that  which  the  par^ 
charged  with  the  offence  could  not  possibly  pre- 
vent by  the  exercise  of  ordinary  care,  caution, 
and  maritime  skill.  The  Virgil  (2  W.  Bob.  201), 
followed  and  approved.  (Priv.  Co.)  The  Mar- 
pesia .pa^e  261 

25.  Inevitable  accident — Onus  on  defendant — 
Ordinary  and  usual  precaution, — Inevitable  acci- 
dent is  where  the  collision  could  not  have  been 
prevented  by  proper  care  and  seamanship  in  the 
particular  circumstances  of  the  case.  A  defen- 
dant, in  order  to  support  a  defence  of  inevitable 
accident,  is  bound  to  show  that  everything 
ordinary  and  usual  was  done  which  could  and 
ought  to  have  been  done  to  avoid  a  ooUision. 
(Adm.  Ir.)     The  Secret 818 

26.  Plectding — Practice — AdmiraUy  Court. — ^If  a 
party  to  a  cause  of  collision  in  the  High  Court  of 
Admiralty  intends  to  rely  upon  a  particular  act 
of  negligence,  he  is  bound  to  set  out  that  act  in 
his  pleadings,  and  it  is  not  sufficient  that  the 
act  may  be  included  in  an  allegation  in  the 
pleadings  which  do  not  clearly  express  the 
intention,  as  the  not  having  stated  it  is  likely 
to  mislead  the  other  party  and  to  prevent  him 
from  being  prepared  to  meet  that  case.  (Priv. 
Co.)     TheMarpesia   261 

27.  Pleculing — Admiralty  Court — Allegation  of 
negligence — Damaged  ship  st<Uionary. — ^In  a  cause 
of  colHsion  instituted  bj  the  owners  of  a  vessel 
moored  in  a  harbour,  Semble,  that  the  estab- 
lished rule,  which  requires  a  plaintifF  in  a  cause 
of  damage  to  state  with  reasonable  certainty 
the  instances  of  neglect  on  which  he  intends  to 
rely,  and -if  he  relies  on  a  breach  of  a  statutory 
rule  of  navigation,  that  he  should  specifically 
plead  that  the  act  done  or  not  done  was  in 
violation  of  that  particular  rule,  does  not  apply 
to  a  case  where  one  vessel  is  under  way  and  the 
other  incapable  of  moving.  Where  the  petition 
states  such  facts  on  the  part  of  the  plaintiff,  as 
if  proved  or  admitted,  would  lead  to  the  con- 
clusion that  the  vessel  charged  with  the  collision 
was  to  blame,  it  is  then  rather  for  the  defendant 
to  show  what  has  been  done  than  for  the 
plaintifF  to  show  what  might  have  been  avoided. 
(Adm.  Ir.)     The  Secret 818 

28.  Pleading — Admiralty  Court — Allegation — Sttf- 
ficiency  of  proof. — An  allegation  in  a  petition 
that  the  vessel  proceeded  against  in  a  collision 
cause  was  '*  considerably  further  out  to  the 
south  side  of  the  river  than*'  the  other  vessel, 
and  improperly  ported,  and  so  brought  about  a 
collision,  is  sufficiently  proved  to  entitle  the 
owners  of  the  vessel  making  the  allegation  to 
recover,  by  showing  that  the  vessel  proceeded 
against  was  further  over  to  the  south  side  of  the 
river  than  the  other,  and  improperly  ported.  The 
word  *'  considerably"  need  not  be  proved  to  the 
full  extent.    (P.C.)     The  Banger ;  The  Cologne    484 

29.  Onue  of  proof— Lighte — Fishing  vessel — Sea 
Fisheries  Act  1868. — In  a  cause  of  damage  in  the 
High  Court  of  Admiralty  on  behalf  of  a  fishing 
smack,  injured  by  collision  whilst  attached  to  her 
nets,  an  allegation  in  the  defendants'  answer 
that  the  plaintiffs  neglected  to  comply  with  the 
provisions  of  the  Sea  Fisheries  Act  1868,  as  to 
lights,  throws  upon  the  plaintiff  the  onus  of  proof 
and  the  obligation  to  begin,  contrary  to  the  usual 
rule  that  a  fishing  vessel  attached  to  her  nets, 
being  in  the  same  position  as  a  vessel  at  anchor, 
has  the  right  to  require  a  vessel  coming  into 
collision  with  her  to  begin  and  show  excuse  for 
the  collinon.     (Adm.)     The  Bottle  Imp 571 

30.  Onus  of  proof — OvertaHng  ships^ — In  a  collision 
cause,  where  the  plaintiffs  established  a  prima 
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Jade  oase  that  the  def ozidants'  yessel  was  oyer- 
taking  their  yessel  within  the  meaning  of  Art. 
17  of  the  Begulations  for  Preventing  Collisions 
at  Sea,  the  onus  of  showing  exonse  for  the  colli- 
sion is  thrown  upon  the  defendants.  (Adm.)  The 
Chanonry page  669 

31.  Onus  of  proof — Inevitable  cutcident. — ^Where  in 
a  cause  of  collision  in  the  High  Coart  of  Admi- 
ralty, the  defence  of  inevitable  accident  is  raised, 
the  onus  of  proof  lies  in  the  first  instance  on  the 
plaintiifs,  who  must  establish  that  blame  does 
attach  to  the  vessel  proceeded  against.  The  onus 
attaches  to  the  defendants  only  after  9,primd 
fcusie  case  of  negligence  and  want  of  seamanship 
has  been  shown  against  them.  The  BoUna  (3 
Notes  of  Cases,  210)  followed  and  approved. 
(PriT.  Co.)    TheMarpeaia    261 

32.  Onvs  of  proof — Total  lose  by  negUgenee  of  ship*s 
o%im  crew, — In  the  High  Court  of  Admiralty,  the 
burden  of  proving  that  the  total  loss  of  a  vessel 
injured  by  collision  resulted, not  from  the  collision 
but  from  want  of  ordinary  nautical  skill  and 
courage  on  the  part  of  the  crew  of  that  vessel, 
lies  upon  the  original  wrong-doers.  (Adm.)  The 
Thuringia    283 

88.  Onus  of  proof— Compulsory  pilotage — Charge  of 
defective  steering. — In  a  cause  of  collision,  where 
the  defence  is  compulsory  pilotage  only,  and  the 
defendants  prove  orders  given  by  the  pilot  and 
obeyed  by  ^e  crew  for  the  purpose  of  avoiding 
the  collision,  and  where  the  plaintiffs  seek  to  show 
that  the  collision  was  due  to  the  defective  steer- 
ing power  of  the  defendants*  vessel,  it  lies  upon 
the  plaintiffs  to  establish  the  fact  by  substantive 
evidence.    (Adm.)    The  Livia 204 

34.  Practice — Admiralty  Cov^t — Preliminary  act, 
— The  High  Court  of  Admiralty  will  not,  at  the 
hearing,  idlow  the  amendment  of  the  preliminaiy 
act  in  a  cause  of  damage  by  collision.  (Adm.) 
TheFrankland    ^ 207 

35.  Practice — Admiralty  Coturt — Cross  eoAise — Evi- 
dence. — Where  a  cause  of  damage  arising  out  of  a 
collision  between  two  ships  has  been  heard  and 
decided,  and  both  ships  have  been  found  to  blame, 
and  the  owners  of  cargo  on  board  the  ship  pro- 
ceeded against  subsequently  institute  a  cause 
against  Uie  former  plaintiffs  in  respect  of  the 
same  collision,  the  Court  of  Admiralty  has  no 
power  to  make  an  order  allowing  the  plaintiffs 
(the  owners  of  cargo)  to  use  the  evidence  given  in 
the  former  cause  in  the  hearing  of  the  latter,  if 
the  defendants  refuse  to  consent  to  such  an  order. 
(Adm.)     The  Demetrius 250 

36.  Practice — Admiralty  Court — Notice  of  a^ition — 
Proceeding  in  rem. — Under  a  statute  which  pro- 
vides that  no  action  shall  be  brought  against  the 
City  of  Dublin  Steam  Packet  Company  in  respect 
of  injury  done  to  any  vessel  on  the  high  seas,  un- 
less a  month's  notice  of  action  shall  be  given  to  the 
company,  it  is  not  necessary  to  give  such  notice 
before  instituting  proceedings  in  rem  in  the  Ad- 
miralty Court,  as  Uiat  Court  deals  with  the  res 
only,  and  the  res,  and  not  the  owner  personally, 
is  liable  in  the  suit,  and  the  statute  relates  only  to 
personal  actions.     (Adm.  Ir.)     The  MullingaA- ...  252 

87.  Practice — Interrogatories — Admiralty  Court — 
Jurisdiction — ^The  Court  of  Admiralty  has  power 
to  order  interrogatories  to  be  administered  to  a 
defendant  before  the  plaintiff  has  filed  his  peti- 
tion,   (Adm.)    The  Mwrillo 579 

38.  Proictice — Interrogatories — Admiralty  Court — 
Appearance — Jurisdiction, — ^When  a  cause  of  col- 
lision was  instituted  in  personam  against  a  de- 
fendant as  owner  of  a  ^p,  and  the  defendant 
entered  an  appearance,  alleging  himself  to  be 
« improperly  sued  as  one  of  the  owners  **  of  the 
ship,  the  Court  of  Admiralty  allowed  interroga- 
V0L.I.,N.S. 


tories  to  be  administered  by  the  plaintiff  to  the 
defendant  for  the  purpose  of  ascertaining  the 
ownership  before  the  plaintiff's  petition  was  filed. 
(Adm.)     The  MurUlo page  579 

39.  Assessment  of  damages — Demurrage — Time — 
Delay  for  repairs — Business  connected  with  colli- 
sion— Rate  aUaiped. — Demurrage  is  allowed  by 
the  High  Court  of  Admiralty  to  the  owners  of 
a  ship  damaged  by  collision  during  the  time  that 
she  has  been  necessarily  delayed  for  the  purpose 
of  effecting  the  repairs  rendered  requisite  by  the 
oollision,  and  of  transacting  business  unquestion- 
ably connected  with  the  coUision.  Making  a  pro- 
test and  the  obtaining  the  necessary  official  docu- 
ments by  the  master  relating  to  the  damage  done 
to  both  ship  and  cargo  is  business  unquestion- 
ably connected  with  the  collision.  Delay  in  their 
preparation,  caused  by  the  dilatoriness  of  foreign 
authorities,  and  not  by  the  default  of  the  master, 
is  chargeable  to  the  collision.  QtMsre,  whether 
transshipment  and  forwarding  of  cargo  can  be 
said  to  be  business  connected  with  the  collision. 
The  usual  rate  of  demurrage  allowed  to  steam 
vessels  of  the  ordinary  class,  carrying  cargo,  is 
Cd.  per  ton  on  the  gross  tonnage,  or  9d.  per  ton 
on  the  net  tonnage,  per  day.    (Adm.)     The  City 

of  Buenos  Ayres 169 

40.  Assessment  of  damages — Urifjustifiaible  abandon' 
ment — Want  of  ordinary  courage  and  naviical 
skill — Liability  of  wrongdoers. — ^The  mastet  and 
crew  of  a  vessel  injured  by  collision  are  bound  to 
show  ordinary  courage  and  nautical  skill  in  en- 
deavouring to  save  their  vessel  from  total  loss, 
and  defendants  will  not  be  held  liable  for  any 
loss  that  might  have  been  avoided  by  the  exer- 
cise of  such  ordinary  courage  and  skill,  and  if 
her  master  and  crew  unjustiJ&ably  abandon  her, 
and  she  is  consequently  totally  lost,  the  defen- 
dants will  not  be  liable  for  such  total  loss  of  the 
plaintiff's  ship,  but  only  for  the  expense  which 
would  have  been  incurred  in  making  good  the 
actual  damage  sustained  by  the  collision,  and  for 
loss  of  earnings  during  tiie  probable  time  re- 
quired to  effect  the  repairs.  (Adm.)  The 
Thuringia    283 

41.  Assessment  of  damages — B^erence  to  registrar 
and  merchants — Revision  of  report. — ^Where  a  re- 
ference has  been  made  to  IJie  registrar  and  mer- 
chants in  a  cause  of  collision  in  the  High  Court 
of  Admiralty  to  assess  the  damages  as  to  the 
time  and  rate  at  which  demurrage  is  to  be 
allowed,  the  court  will  review  the  registrar's 
report  and  correct  any  portion  of  it  founded 
upon  what  the  court  deems  to  be  an  erroneous 
review  of  the  evidence.  (Adm.)  The  City  of 
Buenos  Ayres 169 

42.  Costs — Defence  of  compulsory  pilotage. — ^Defen- 
dants in  a  cause  of  damage,  who  rely  at  the 
hearing  upon  the  defence  of  compulsory  pilotage 
only,  but  whose  pleadings  raise  other  issues, 
which  are  not  proved,  are  not  entitled  to  their 
costs.     (Adm.)     The  Livia    204 

43.  Costs — Inevitable  accident. — ^The  rule  of  the 
Admiralty  Court,  in  cases  where  a  collision  is 
found  to  be  the  result  of  inevitable  accident,  is 
to  make  no  order  as  to  costs  unless  it  can  be 
shown  that  the  suit  was  brought  unreasonably, 
and  without  sufficient  primd  facie  grounds,  and 
this  rule  is  followed  by  the  Court  of  Appeal. 
(Priv.Co.)     TheMarpesia    261 

44.  Costs — Exorbitant  claim — Reference. — Where  an 
exorbitant  claim  is  made  before  the  registrar 
and  merchants  for  the  value  of  a  vessel  injured 
in  a  collision,  abandoned  and  totally  lost,  and  the 
abandonment  is  held  unjustifiable,  the  plaintiff 
will  be  condemned  in  the  costs  of  the  reference. 
(Adm.)    The  Thwringia. , 
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See  CompuUory  Pilotage,  Nos.  1,  2,  3,  4^J>amage 
No.  2 — Damage  to  Cargo,  No.  5^— Jorisdiotion* 
No.  4 — Limitation  of  Liability,  Nos.  1,2,  8 — 8aU 
vage,  Noe.  15,  16,  17. 

COLONIAL  STATUTES. 

See  ComptiUory  Pilotage,  Nob.  1,  2,  3,  4. 

COMMON  CABBIEB. 

See  Carriage  of  Goods,  No.  1 — Marine  Ineurancet 
No.  33. 

COMMUNICATION  WITH  OWNERS. 

See  Bottomryt  Nos.  6,  7,  8,  9,  lO—fiole  of  Cargo 

hg  master,  Nos.  1,  2,  3,  4. 

COMPULSORY  PILOTAGB. 

1.  Colonial  statutes — Binding  in  Admiralty  Courts 
— Waters  of  colony.— Colonial  statutes,  imposing 
oompnlsory  pilotage  upon  vessels  navigating  in 
the  waters  of  the  oolony  and  relieving  owners 
from  liability  for  the  negligence  of  pilots  taken 
nnder  snoh  oompnlnon,  are  binding  eqnallj  upon 
the  High  Court  of  Admiralty  and  the  Vice- Admi- 
ralty Courts.    (P.C.)     The  Hibernian page  491 

2.  Compulsion — Whatamountsto — Penalty — Desti- 
nation, of, — ^A  statute  enacting  that  certain  vessels 
"  shall  take  on  board  "  a  pUot  to  conduct  such 
vessels  in  certain  waters  "  under  a  penalty  equal 
in  amount  to  the  pilotage  of  the  vessel,"  which 
penalty  goes  to  a  fund  for  the  relief  of  decayed 
pilots,  renders  the  taking  of  a  pilot  compulsory 
upon  such  vessels,  on  Uie  ground  that  when  a 
statute  inflicts  a  penalty  for  not  doing  an  act,  the 
penalty  implies  that  there  is  legal  compulsion  to 
do  the  act,  whatever  may  be  the  destination  of 
thepenalty.    (P.C.)    Id 491 

3.  Canadian  statutes-^River  8t,  Lawrence — Com- 
pulsion— Penalty, — ^The  two  Canadian  statutes 
enacting  that  (27  &  28  Vict.  c.  58,sect.l0)  masters 
of  certain  vessels  leaving  Montreal  for  a  port  out 
of  the  province  "  shall  take  on  board  a  branch 
pilot  for  and  above  the  harbour  of  Quebec,  to 
conduct  such  vessel,  under  a  penalty  equal  in 

,  amount  to  the  pilotage  of  the  vessel,  which 
penally  shall  go  to  the  Decayed  Pilots'  Fund,*' 
and  that  (27  &  28  Yiot.  c.  13,  sect.  14)  "no  owner, 
Ac.,  shall  be  answerable  to  any  person  whatever 
for  any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot  acting  in  charge 
of  such  ship  within  any  place  where  the  employ- 
ment of  such  pilot  is  compulsory  by  law,"  are  to 
be  read  and  construed  as  in  pari  materid,  and  the 
owner  of  a  ship  navigating  the  River  St.  Lawrence 
(Canadian  waters),  under  the  direction  of  a  pilot 
taken  on  board  under  the  provisions  of  those  sta- 
tutes, employs  the  pilot  so  taken  on  board  by 
compulsion  of  law,  and  is,  therefore,  exonerated, 
according  to  the  law  of  Canada,  from  all  liability 
for  damage  inflicted  upon  another  vessel  by  the 
pilot's  negligence.    (P.C.)    Id 491 

4.  Selection  of  pUot — Licensed  pilots — Master  and 
servant,— A  power  of  selection  given  to  ship- 
masters, Ac,  by  a  statute  (27  A  28  Vict  cap.  58, 
s.  2,  Canadian),  by  which  thej  may  choose  such 
*' pilot  or  pilots,"  as  they  may  think  fit  from 
among  certain  licensed  pilots,"  there  called 
"branch pilots,"  gives  only  a  restricted  power  of 
selection  out  of  a  particular  class,  and  therefore 
does  not  create  the  relation  of  masterand  servant 
between  the  shipowner  and  pilot.     (P.C.)    Id...,  491 

CONCEALMENT  OP  MATERIAL  PACT. 

See  Marine  Insurance,  Nos.  17, 18,  19,  20,  21, 

22,23. 

CONSEQUENTUL  DAMAGE. 

See  Collision,  No.  21. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Appropriation  cf  cargo — Lien — BiUs  of  ewchange 
^Endorsement  to  thirdparties — Priority. — ^Where 
a  consignor  draws  bills  of  exchange  on  the  con- 
signees against  a  cargo  consigned  to  the  latter, 
at  the  joint  risk  and  profit  of  himself  and  them, 
and,  forwarding  to  them  the  bill  of  lading,  re- 
quests the  consignees  to  honour  the  bills,  to 
which  they  consent,  but  afterwards  endorses 
the  bills  to  third  persons,  there  is  no  appro- 
priation of  the  proceeds  of  the  cargo  to  meet 
the  bills,  and  the  third  parties  have  no  lien  on 
the  cargo  in  priori^  to  the  claim  of  the  con- 
signees in  respect  of  tiieir  general  lien.  (L.JJ.) 
Roby  and  Company's  Perseverance  Ironworks 
{Limited)  v.  (HUer page  413 

2.  Vesting  qf  property — Acceptance  of  hill  cfeachange 

— Intention  qf  consignor, — ^1/^ere  a  bill  of 
exchange  and  a  bill  of  lading  are  sent  tog^ether, 
with  tlM  intention  that  the  bUl  of  exchange  shall 
be  accepted  or  the  bill  of  lading  returned,  the 
property  in  the  goods  to  which  the  bill  of  lading 
rekites,  does  not  pass  to  the  person  to  whom  the 
bill  of  lading  is  sent,  on  his  refusal  to  accept  the 
bill  of  exchange.  (H.  of  L.)  Shep'herd  v.  Harri- 
son        66 

3.  Passing  of  property — Loss  b^bre  arrival — Fitr- 
chaser  talcing  risk — LiabiUty — Bill*  of  lading. — 
An  agreement  between  vendors  and  purchasers 
that  the  vendor  shall  ship  on  board  a  vessel  a 
cargo  of  fresh  water  ice,  "  to  be  despatched  with 
all  speed  to  any  ordered  port,  the  vendors  for- 
warding bills  of  lading  to  the  purchaser,  and 
upon  receipt  thereof  the  purchastBr  takes  upon 
himself  all  risks  and  dangers  of  the  sea,  and  the 
purchaser  agrees  to  buy  and  receive  the  said  ice 
on  its  arrival  at  the  ordered  port,  and  pay  cash 
on  delivery,  at  the  rate  of  twenty  shillings  per  ton 
weight  on  board  during  delivery,"  passes  the  pro- 
perty to  the  purchaser  on  receipt  of  the  bills  of 
lading,  and  renders  him  liable  to  pay  on  arrival 
according  to  the  value  of  the  cargo ;  and  if  the 
cargo  be  lost  by  the  perils  of  Uie  sea  before 
arrival,  transfers  the  risk  to  the  purchaser,  so 
as  to  render  him  liable  to  pay  the  vendor  the 
value  of  the  cargo  at  the  time  of  the  loss.  (Exch. 
Ch.  from  Ex.)     Castle  and  oihers  y,  Playford 255 

See  Bills  of  Lading — ^No.  1 — Damage  to  Cargo, 
Nos.  1, 2 — Vendor  and  PurcJuiser — Wharfinger. 

CONSOLIDATION  OP  CAUSES. 
See  BaVoage,  Nos.  25,  26,  27» 

CONTRABAND  OF  WAR. 
See  Marine  Insiwrance,  No.  16. 

CONTRACT. 
See  BUls  of  Lading,  No.  1 — Carriage  of  Goods,  Nos. 
1,  2, 3,  4,  5,  6,  7, 10,  21,  22,  23, 24,  27--Camay« 
of  Passengers — Charter-party,  Nos.  1, 2, 3,  4,  5,  6 
— Consignor  and  Consignee,  Nos.  1,  2,  8 — Prin- 
cipal and  Agent-^Balvage,  Nos.  8,  9, 10, 12, 13, 
14 — Vendor  and  Purchaser, 

CONTRIBUTORY  NEGLIGENCE. 
See  Collision,  No.  21. 

CO-OWNER. 
Se^  Necessaries,  Nos.  7,  9. 

COSTS. 

1.  Certifying  for  costs — County  Court — Admiralty 
Jurisdiction  Aets — Admiralty  Court — Batpense  of 
tnal.-— The  High  Court  of  Admiralty  will  certity 
for  costs,  under  32  &  33  Vict.,  c.  71,  s.  9,  where 
it  is  less  expensive  to  try  in  London  than  in  a 
County  Court.    (Adm.)    The  Beaumaris  Castle,    19 
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SUBJTICTS  or   CASES. 


2.  Sale  of  V€8i$l-~Adm/iraUy  Cowri—OoiUofjKiie — 
Prwriiy. — ^Where  there  are  seTenJ  claimants 
againit  the  prooeedaof  a  Teeiel  in  the  registry  of 
the  High  Ckmrt  of  Admiralty,  the  Tessel  having 
been  sold  in  the  oaose  of  one  claimant,  the  costs 
of  sale  will  be  paid  before  all  other  claims,  as  Hie 
sale  is  for  the  benefit  of  all.  (Adm.)  The 
PatUhea page  133 

8.  C<m$ent  to  motion — Admiralty  Court — Practice, 
— The  High  Conrtof  Admirally  will  not  giyethe 
costs  of  appearing  to  consent  to  a  motion  where 
the  party  so  appearing  is  not  in  any  way  preju- 
diced by  the  motion.    (Adm.)     TheAchiUee 165 

4.  Admiralty  CoxMri — Practice — Decree — Neceesa' 
riee — Mortgagees, — ^Where  the  plaintiff  in  a  canse 
of  necessaries  obtains  a  decree  against  a  ship, 
and  the  mortgagees  neglect  to  enter  a  caveat 
until  after  an  wder  for  payment  ont  of  court  in 
the  cause  of  necessaries  has  been  made,  the  court 
will  give  to  the  plaintiffs  in  the  cause  of  neces- 
saries the  costs  caused  by  the  delay  of  the  mort- 
gagees.   (Adm.)      TheMarkland  44 

5.  Ple<idtng — Qeneral  traverse— Special  defence — 
DrfendMits*  rights  to  costs. — Defendants  in  a 
cause  in  the  Admirally  Court  may  prove  a  special 
defence  under  a  general  traverse,  if  such  defence 
is  no  surprise  to  the  plaintiffs,  and  on  such  de- 
fence being  established  the  defendants  are  en- 
titled to  costs.  Where  a  special  defence  is  raised 
on  the  pleadings,  if  such  defence  is  established, 
and  even  though  the  case  is  concluded  under  the 
general  traverse,  the  defendants  are  entitled  to 
judgpnent  and  costs  on  the  second  defence. 
(Priv.  Co.)     The  Orient    108 

6.  Mistake  in  law  affecting  costs — Bight  to  appeal. 
— Where  there  has  been  a  mistake  on  a  matter 
of  law  in  the  court  of  first  instance  which  affects 
or  governs  costs,  the  party  prejudiced  is  entitled 
to  have  the  benefit  of  correction  by  appeal. 
(Priv.  Co.)    Id 108 

See  Collision,  Nos.  42,  43,  ^^— Foreign  EnUst- 
ment  Act  1870,  No.  4 — Practice,  No.  4 — Salvage, 
Nos.  29,  Sl—SoUeitors'  Lien,  Nos.  1,  2,  3. 

COUNTY  COUBTS  ADMTBALTY  JURIS- 
DICTION. 

1.  Ewtent  of  jurisdiction — Admiralty  Court — 
Charter-partyShort  delivery, — County  Courts 
Admiralty  Jurisdiction  Acts  (31  A  32  Yiot. 
o.  71,  and  32  A  33  Yiot.  c.  51),  although 
they  invest  certain  County  Courts  with  a  juris- 
diction to  entertain  and  determine  a  limited  por- 
tion of  the  cases  which  were  formally  entertained 
and  determined  only  in  the  High  Court  of  Ad- 
miralty, do  not  by  inference  and  indirect  enact- 
ment  enlarge  the  jurisdiction  of  the  High  CToort 
of  Admiralty,  or  give  to  County  Courts  a  jurisdic- 
tion which  the  High  Court  of  Admiralty  never 
possessed.  A  County  CJourt  having  admiralty 
jurisdiction  has  no  jurisdiction  to  entertain  a  suit 
for  damages  for  short  delivery  of  cargo  arising 
out  of  a  charter-party,  the  High  Court  of  Ad- 
miralty having  no  jurisdiction  to  entertain  such 
claim.  (C.  P.)  Simpson  and  another  v.  Blues 
and  another    326 

2.  Extent  of  jwrisdietion — Claim  in  relation  to  the 
hire  of  ship,  or  to  the  carriage  of  goods — Admir- 
alty  Court. — The  County  0>urts  Admiralty 
Jurisdiction  Amendment  Act  1869  (32  &  33  Viet, 
c.  51),  sect  2,  conferring  upon  certain  County 
Courts,  having  Admiralty  Jurisdiction  under  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
(31  A  82  Vict.  c.  71),  power  to  try  "any  chdm 
arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to 
the  carriage  of  goods  in  any  ship,*'  confers  upon 
those  County  Courts  a  more  extensive  jurisdiction 


in  relation  to  such  agreements  than  that  possessed 
by  the  High  Court  of  Admiralty,  under  tiie  Ad- 
miralty CTourt  Act  1861,  sect.  6  (P.  C,  reversing 
Adm.)  Oaudet  {tapp.)  v.  Brovm  (resp.) ;  Cargo 
ex  Argos — Oeipel  and  others  (apps).  v.  Comforth 
(resp.);  TheHewsons   .pageB60,  519 

3.  Jurisdiction — Proceedings  against  goods — Freight 
demurrage  and  expenses — Proceedings  against 
ships — Breach  of  charter  irrespective  of  damage  to 
goods —  Domicile  of  owners. — CountyCourts  having 
Admiralty  Jurisdiction  have,  under  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act 
1869,  sect.  2,  jurisdiction  to  try  causes  instituted 
in  rem  by  sliip-owners  against  goods  laden,  or 
lately  Isiden,  on  board  their  ships  to  recover 
freight,  demurrage,  and  expenses,  and  also  causes 
instituted  in  rem  by  charterers  against  ships, 
which  they  have  chartered  for  breach  of  charter- 
party,  irrespective  of  any  damage  to,  or  breach 
of  contract  or  duty  in  respect  of  goods  carried  on 
board  such  ships,  even  though  the  owners  of  the 
goods  or  ships  may  be  domiciled  in  England  or 
Wales.    (P.  C.  reversing  Adm.)    Id 360,  519 

4.  Broker*s  commission — Charter-party — Right  of 
broker  to  sue. — ^A  charter-party  made  between 
captain  and  charterers  contained  a  clause  provid- 
ing for  payment  of  commission  to  a  broker  for 
negotiating  the  charter-party:  Held,  that  the 
broker  could  not  sue  in  the  County  Court  in  rem, 
under  32  &  33  Vict.  c.  51,  s.  2,  sub-sect.  1,  as  for 
a  claim  arising  out  of  an  agreement  made  in 
relation  to  the  use  or  hire  of  a  ship,  he  not  being 
a  party  to  the  charter.  (Adm.)  The  Nuova 
BaffaeVina;  John  Japp  and  Joseph  Kirby  (apps.) 

V.  Francisco  Durante  (resp.) 16 

5.  Leave  to  proceed — Jurisdiction — Practice — Ad* 
miralty  Cowrt.^The  Court  of  Admiralty  has  no 
power  to  grant  leave  to  proceed  in  that  court, 
under  the  County  Courts  Admiralty  Jurisdiction 
Act  1868,  s.  9,  when  proceedings  have  already 
been  instituted.     (Adm.)     The  Loretta 19 

See  Collision,  No.  1 — Costs,  No.  1 — Necessaries, 
Nos.  11, 12— Practice,  No.  ll—Salvage,  No.  1. 

COUNTY  COUBT  APPEALS. 

1.  Fresh  evidence  on  appeal — Admiralty  Court — 
Jurisdiction — Practice  —  Reporter.  —  The  High 
Court  of  Admiralty  is  extremely  reluctant  to 
admit  evidence  at  the  hearing  of  an  appeal  from 
a  County  Court,  but  will  do  so  under  special  oir- 
cnmstanoes.  The  insufficiency  of  notes  of  evi- 
deuce  in  the  court  below  is  some  ground  for  the 
admission  of  evidence  at  the  hearing  of  the 
appeal,  but  the  fact  that  a  reporter  has  not  been 
employed  to  take  down  the  evidence  below  must 
always  be  a  circumstance  to  be  inquired  into 
when  an  appellant  applies  for  leave  to  produce 
evidence  on  appeal.    (Adm.)      The  Busy  Bee...  293 

2.  Fresh  evidence  on  appeal — Qrou/nds  for  admission 
cf— Practice — AdnUraUy  Court — Surprise. — The 
0>urt  of  Admiralty  is  very  cautious  as  to  admit- 
ting fresh  evidence  at  the  hearing  of  an  appeal 
from  a  CTounty  CTourt,  and  will  not  do  so  unless 
justice  will  not  be  satisfied  without  it.  Semble, 
surprise  is  a  ground  for  the  admission  of  fresh 
evidence.    (Adm.)      The  Moorsley 471 

See  Practice,  No.  11. 

CBOSS  CAUSES. 
See  Collision,  No  85. 

CEOSSING  SHIPS. 
See  CoUieion,  Nos.  11, 15, 18, 19. 

CUSTOM. 
See  Qeneral  Average,  No.  2 — Iforifie  Insurance, 

No9.8,37.  Pr»r»alr> 
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MARITIME  LAW  CASES. 


SUBJECTS  >  OP    GASES. 


DAMAGE. 

1.  Jwisdiction — Admiraliy  Court — "  Damage  cUyne 
by  any  ship  " — Lou  of  life  and  personal  injury — 
Lord  CamphelVs  Act — Prohibition, — ^^'Damagre 
done  by  any  ship/'  in  the  Admiralty  Conrt  Act, 
1861,  B.  7,  does  not  include  loss  of  life  and  per- 
sonal injury,  and  therefore  the  Admiralty  Conrt 
has  no  jnrisdiotion  to  entertain  a  snit  nnder  Lord 
Campbell's  Aot  for  damages  resulting  from  negli- 
gence in  the  management  of  a  yessel  which  has 
caused  personal  injury  and  death.  And  the 
Court  of  Queen's  Bench  will  prohibit  such  a  suit. 
(Q.B.)     Bmith  T.  Brown    page    56 

2.  Jurisdiction — Admiralty  Court — 8hip  avoiding 
colHnon  nm.  ashore — Lights — Ship  aground — 
Fairway. — ^Where  a  yessel,  in  order  to  avoid  a 
collision  with  another,  is  compelled  to  run  ashore, 
the  Admiralty  Court  has  jurisdiction  to  entertain 
an  action  against  the  other  vessel  as  a  claim  for 
damage  received  by  a  ship  under  S  &  4  Vict.  c. 
65,  8.  6.  By  gfeneral  maritime  law  those  in 
charge  of  a  ship  aground  at  night  in  the  fair  way 
of  a  navigable  channel  are  bound  to  take  proper 
means  to  apprise  other  vessels  of  her  position. 
The  Industrie 17 

3.  Injury  to  tow — Supply  of  tug — Duty  of  tug  and 
tow — The  doctrine  that  a  tug  is  liable  for  an 
injury  to  the  tow,  unless  the  tug  can  show  that 
she  was  not  in  fault,  applies  exclusively  to  cases 
of  injury  resulting  ftrom  the  violation  or  neglect 
of  some  duty  coming  within  the  scope  of  the 
duties  devolving  upon  that  class  of  employment. 
Whilst  being  towed  by  a  tug  a  schooner  sheered 
out  of  the  course  and  struck  upon  a  sunken 
rook  :  Held,  that  it  was  the  duty  of  the  tow  to 
follow  directly  in  the  course  of  the  tug,  and  that 
the  tug,  therefore,  was  not  liable  for  damages 
resulting  from  the  accident.  It  is  no  part  of  the 
duty  of  the  tug  to  take  precautions  ag^ainst  the 
sheering  of  the  tow ;  but  if  the  tow  sheers  in 
consequence  of  a  manoeuvre  of  the  tug,  and 
thereby  sustains  damage,  the  tug  is  liable.  Quofre^ 
whether  it  is  the  duty  of  a  tug  to  inform  tow  of 
danger  in  the  passage.  (U.  S.  Dist.  Ct. ;  East. 
PistofMich.)     The  Tug  Stranger  19 

DAMAGES. 
See  ColUsum,  Nos.  39,  40,  41. 

DAMAGE  TO  CARGO. 

1.  Consignees — Assignees  of  bill  of  lading — Bight 
to  sue  under  Bills  of  Lading  Act. — Consignees 
who  are  also  assignees  of  bills  of  lading,  have 
the  right  to  sue  under  18  A  19  Vict.  c.  Ill  in  a 
snit  for  damage  to  cargo.  It  was  intended  by 
this  statute  that  the  right  of  suing  upon  the  con- 
tract under  a  bill  of  lading  should  follow  the 
property  in  the  goods  therein  specified — that  is 
to  say,  the  legal  title  to  the  goods  as  against  the 
indorser.    (Adm.)     The  Fre^^om 28 

2.  Assignees  of  bills  of  lading — No  loss  suffered — 
Right  to  sue — Consignees, — Assignees  of  biUs  of 
lading  acquire  a  right  to  sue  under  the  Bills  of 
Lading  Act  and  the  Admiralty  Court  Aot  for 
damage  to  carg^  caused  by  delay,  even  though 
they  have  suffered  no  loss,  owing  to  their  being 
compensated  for  the  deterioration  of  the  cargo 
named  therein  under  the  terms  of  the  contract  of 
sale,  and  senible,  they  may  sue  as  trustees  for  the 
consignees.     (Adm.)     The  Wilhehn  Schmidt,   ...     82 

3.  Putrefaction — Sea  damage — Want  of  circulation 
Close  packing  of  cargo — Ewcepted  perils — Evi- 
dence— Onus — Performance  of  contract — Beasofi- 
able  care. — Damage  to  cargo  proximately  caused 
by  the  putrefaction  of  other  portions  of  the  cargo 
injured  by  sea  damage  and  by  close  packing  and 
want  of  ventilation,  is  not  within  the  exception 


"  dangers  of  the  bsm  "  in  the  bill  <^  lading.  The 
consignees  have  a  right  to  recover  for  such 
damage  on  showing  that  the  shipowners  have 
failed  to  perform  their  contract  to  deliver  in  like 
good  order  and  oondition  as  shipped,  unless  the 
shipowners  (on  whom  the  onus  lies)  can  show  that 
the  cargo  was  properly  ventilated  during  the 
voyage,  and  so  throw  upon  the  plaintiffs  the 
bturden  of  proving  that  the  damage  mig^t  have 
been  avoided  by  reasonable  care  on  the  part  of 
the  shipowners.      (P.C.)      The  Freedom page    28 

4.  Duty  of  master — Preservation  of  cargo, — There 
is  a  duty  imposed  upon  a  master,  as  representing 
the  shipowner,  to  take  reasonable  care  of  the 
goods  entrusted  to  him,  not  merely  in  doing  what 
is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  but 
also  in  taking  reasonable  measures  to  check  and 
arrest  their  loss,  destruction,  or  deterioration  by 
reason  of  accidents,  for  the  necessary  eifeots  of 
which  there  is,  by  reason  of  the  exertions  of  the 
bill  of  lading,  no  original  liability.  (Ex.  Ch.  from 
Q.B.)    Notara  r.  Henderson    278 

5.  Injury  by  coUieion  and  water — Perishable  cargo 
— Duty  of  master. — Where  a  vessel  is  damaged  by 
collision,  and  her  cargo,  being  injured  by  water, 
is  of  a  nature  to  deteriorate  if  steps  are  not  taken 
to  dry  it  or  otherwise  restore  it  to  its  usual  con- 
dition, it  is  the  duty  of  the  master,  if  he  have  op- 
portunity without  unreasonable  delay  or  devia- 
tion, to  unship  his  cargo,  or  take  other  steps  for 
that  purpose.  If  he  has  such  opportunity  and 
neglects  it,  and  the  cargo  is  damaged  in  oonse- 
quence,  the  shipowners  will  be  liable  for  the 
damage  occasioned  by  such  neglect.  (Ex.  Ch. 
fromQ.B.)    Id 278 

See  Carriage  of  Goods,  Nos.  4,  9,  20,  22 — County 
Courts  Admiralty  Jurisdiction,  No.  3 — OenertU 
Average,  No.  2. 

DEAD  FREIGHT. 

See  Carriage  of  Goods,  Nos.  13, 14. 

DECLARATION. 

See  Marine  Insurance,  Nos.  4,  8. 

DECK  CARGO. 

See  Marine  Insurance,  Nos.  2, 13. 

DELAY. 

See  Carriage  of  Goods,  Noi.  9, 19,  20,  21,  22 — 

Marine  Insurance,  No.  3. 

DBLIVEBY  OF  CARGO. 
See  Carriage  of  Goods,  Nos.  4, 10, 19,  22, 
24,25,26,27. 

DEMTJBBAGE. 
See  Carriageof  Goods,  Nos.  8, 13, 17— Charter-party, 
No.   5 — County  Courts  Admiralty  Jurisdiction, 
No.  3. 

DETENTION. 

See   Carriage  of  Goods,  Nos.  18,  24 — Foreign 

Enlistment  Act,  1870,  No.  5. 

DEVUTION. 

See  Carriage  of  Goods,  Nos.  18, 19,  20,  21,  22, 

26--jkartn«  Insurance,  No.  3. 

DISBUESEMENTS. 

1.  Marnier — Proceeding  in  rem — AdmiraUy  Court — 
A  master  may  proceed  in  rem  in  the  Hi^  Court 
of  Admiralty  against  his  ship,  even  when  in  the 
hands  of  mortgagees,  for  disbursements  for  neces- 
saries properly  made  on  his  ship's  acoount,  as 
long  as  he  has  made  himself  personally  liable  for 
such  disbursements.    (Adm.)     The  Marco  Polo...    54 

2.  Master — Bight  to  proceed  c^gainet  ship— -A  master 
of  a  ship  can  only  daim  a^unst  his  ship  for  die- 
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barsements  from  the  dftte  on  which  he  is  phioed 
on  the  ship's  register  as  master.    (Vioe-Adm. 

Vict.)     The  Albion page  481 

See  Maritime  Liens,  Nos.  2, 4 — Necessaries,  2,  8, 
8,  14i— Wages,  No.  2. 

DISSOLUTION  OP  CONTRACT  OP 

AFPEEIGHTMENT. 

See  Carriage  of  Goods,  Nos.  6,  7,  28,  24,  27. 

DOCK  AND  LIGHT  DUES. 

See  Necessaries,  No.  2 — Tonnage  Bates, 

DOMICILE. 

See  County  Cowrts"* Admiralty  Jurisdiction,  No.  3 — 

Necessaries,  No.  11. 

ESTOPPEL. 
See*  Carriage  of  Goods,  No.  3 — Salvage,  No.  13. 
EVIDENCE. 
See  Collision,  Nos.  35,  41 — County  Court  Appeals, 
Nos.   1,  "2 — Damage  to  Cargo,  No.   3 — Marine 
Insurance,  Nos.  37,  38 — Practice,  Nos.  6,  6 — 
Baivage,  Nos.  28,  31. 

EXCEPTED  PERILS. 
Carriage  of  Goods,  Nos.  4,  21 — Charter-poArty,  No. 
3, 4 — Damage  to  Cargo,  No.  3 — Salvage,  No.  7. 

PIRE. 
See  General  Average,  No.  2. 
FISHING  VESSEL. 
See  CoUision,  No.  29. 
FLOATING  PIER. 
Licence  to  u^e — Jurisdiction  of  court  of  equity. — 
The  Board  of  Works  hare  no  power  to  convert  a 
revocable  licence  to  nse  a  floating  pier  on  the 
river  Thames  into  an    irrevocable    licence,  as 
against  the  Conservators  of  the  Thames,  and  an 
Act  of  Parliament  confirming  snch  conversion 
does  not  affect  the  rights  of  the  latter.     A  court 
of  equity  has  jurisdiction  to  enforce  the  rights  of 
the  Conservators  of  the  Thames  in  such  a  case. 
(Rolls.)     Conserva  tors  of  ths  Thames  v.  The  South- 
Eastern  BaUway  Company  8 

FOG. 

See  Collision,  Nos.  5,  6,  7,  8. 

FOREIGN  ADJUSTMENT. 

See  Marine  Insurance,  No.  29. 

FOREIGN  ATTACHMENT. 

See  Lord  Mayor's  Court, 

FOREIGN    CONTRACT. 

See  Sale  of  Ship, 

FOREIGN  ENLISTMENT  ACT  1870. 

1.  Prize  crew — Taking  charge  of  prise — Warlike 
operation. — ^The  detaching  a  prize  crew  after  cap- 
ture to  take  charge  of  and  to  carry  a  prize,  and 
its  native  crew  as  prisoners  of  war,  safely  to  a 
port  of  the  captors,  is  essentially  a  warlike  naval 
operation.  (Priv.  Co.  reversing  Adm.)  The 
Gauntlet ;  H,  M,*s  Procurator-General  (app.)  v. 
EUidt  a/nd  others  (respB.) 86,  211 

2.  Prige^Merchantma/n — Possession  of  captors — 
NawU  operation  of  captors. — A  merchantman,  on 
lawful  capture  by  a  belligerent  vessel,  and  whilst 
held  by  a  naval  prize  crew  detached  from  that 
vessel,  is  in  the  actual  possession  of  the  govern- 
ment  of  her  captors,  her  prize  crew  are  still  part 
of  the  crew  of  the  belligerent  vessel,  share  in 
captures  made  by  that  vessel,  and  may  make 
lawful  captures  whilst  on  board  the  prize.  The 
prize,  therefore,  ceases  to  be  a  merchantman  and 
becomes  a  vessel  engaged  in  the  naval  operations 
of    her    captors.      (Priv.    Co.  reversing  Adm.) 

Id 86   211 


8.  Towing  prise  cf  war-^Navai  operation — Service 
of  belligerent. — ^A  British  steam  tug  sent  by  her 
owners  to  tow  a  prize  in  charge  of  a  prize  crew 
from  British  waters  to  the  waters  of  her  captors, 
the  tug  owners  knowing  she  was  a  prize,  is  assist- 
ing in  a  naval  warlike  operation,  and  the  sending 
the  tug  for  that  purpose  is.  Her  Majesty  being 
neutral,  a  dispatching  for  the  purpose  of  taking 
part  in  the  naval  service  of  a  belligerent  within 
the  meaning  of  the  Foreign  Enlistment  Act  1870 
(33  &  34  Vict.  c.  90),  sect.  8,  sub-sect.  4,  and  the 
tug  is  therefore  forfeited  to  the  Crown.  (Priv. 
Co.  reversing  Adm.)     Id po^e  86,  211 

4.  Practice — Admiralty  Court — Bail — Amount  of — 
Consent  of  Crotim.— Where  a  vessel  is  arrested 
under  the  provisions  of  the  Foreign  Enlistment 
Act  1870,  the  Court  of  Admiralty  will  admit 
her  to  bail  with  the  consent  of  the  Crown.  Sem- 
bU,  the  consent  of  the  Crown  is  not  necessary. 
The  court  will  only  require  bail  to  be  given  to 
the  extent  of  the  value  ot  the  ship  and  her 
equipment,  and  not  any  further  sum  for  costs. 
(Adm.)     The  Gauntlet 45 

5.  Practice — Vessels  detained — Application  for  in- 
demnity.— ^In  an  application  to  the  Court  of  Ad- 
miralty  for  an  indemnity  by  the  Crown  in  respect 
of  the  detention  of  vessels  under  the  Foreign 
Enlistment  Act  1870,  sect.  24,  where  the  Secretary 
of  State  has  released  the  vessels  without  issuing 
his  warrant  stating  reasonable  and  probable 
cause  for  the  detention,  the  proper  form  of  pro- 
cedure is  by  motion  upon  affidavits,  but  the 
Crown  is  entitled  to  time  to  answer  the  appli- 
cant's affidavits  so  as  to  raise  any  questions  of 
law  and  fact.  (Adm.)  The  Great  Northern  wnd 
TheMidland  246 

FOREIGN   JUDGMENT. 

Beview  of — Fraud — Manifest  error — Average  state- 
ment— Bottomry. — ^The  decision  of  a  competent 
foreign  court  under  the  direction  of  which  an 
average  statement  is  made,  and  a  bottomry  bond 
given  to  defray  expenses  declared  to  have  been 
incurred  under  the  statement,  will  not  be  re- 
viewed in  an  English  court  unless  there  is  mani- 
fest error  on  the  face  of  the  proceedings,  or  is 
shown  to  have  been  obtained  by  fraud,  or  to  be 
wanting  in  the  conditions  of  natural  justice. 
(Priv.  Co.)    Messina  Y.  Petrococchino 298 

FOREIGN    SHIP. 

See  Carriage  of  Goods,  Nos.  9, 10 — Salvage, 
No.  Id—Wages,  No.  1. 

FOREIGN  SOVEREIGN. 

See  Admiralty  Court,  No.  3 — Jurisdiction, 
Nos.  1,  2,  3,  4. 

FORFEITURE. 
See  Foreign  Enlistment  Act  1870,  No.  3 — ^Piracy. 
FOUL  BERTH. 
See  Collision,  No.  17. 
FRAUD. 
See  Marine  Insurance,  Nos.  8,  9, 19. 
FREIGHT. 
See  Bottomry,  Nos.  2,  6, 12. — Carriage  of  Goods, 
Nos.  3, 12, 13, 14,  16,  26.— Coun^  Court  Admi- 
ralty Jurisdiction,  No.  3. — Lord  May  or*  s  Court — 
Marine  Insurance,  Nos.  6,  7,  10. — Mortgage,  Nos. 
1,  2,  3.—Wharfinger. 

GENERAL    AVERAGE. 
1 .  Leak — Pumping  with  engine — Spa/re  spars  as  fuel 
— Coals  purchased. — ^Where  a  sailing  vessel,  hav- 
ing on  board  a  donkey  ensrine  ordinarily  used  ^1^ 
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for  the  pnrpose  of  working  the  ship  and  pumping 
BO  as  to  saye  a  nmnber  of  hands,  is  compelled 
after  enoonntering  a  severe  gale,  in  whioh  she 
has  sprang  a  leak,  to  bum  the  spexe  spars  and 
coal,  in  order  to  keep  the  engine  at  work  to  pomp 
the  water  ont  of  her,  and  so  keep  herself  afloat ; 
snoh  oonsnmption  of  spars  and  stores  (per  Kelly, 
O.B.,  and  Bramwell,.B.)  entitles  her  owners  to 
general  average  contribution  from  the  owners  of 
cargo,  but  contra  (per  Martin  and  Cleasby,  BB.) 
Coals  afterwards  purchased  for  that  pnrpose  by 
the  master,  are  not  general  average  expenses. 
(Ex.)  Harrison  Y.  Bank  of  Australasia  ...page  198 
2.  Damagehy  waiter — Fire — British  custom — Law.— 
Loss  by  injnry  to  cargo  through  water  being  let 
into  a  ship's  hold  to  extinguish  a  fire,  being  a 
voluntary  and  intentional  sacrifice  of  the  cargo 
made  under  the  pressure  of  imminent  danger,  and 
for  the  benefit  and  with  a  view  to  secure  the 
safety,  of  the  whole  adventure  then  at  risk,  is  a 
general  average  loss  by  English  law;  but  it 
having  hitherto  been  the  practice  of  British 
averagfe  staters  to  treat  a  loss  so  occasioned  as 
not  a  general  average  loss,  a  shipper,  whose 
goods  are  shipped  under  a  bill  of  lading  pro- 
viding for  **  average,  if  any,  to  be  adjusted  ac- 
cording to  British  custom,*'  and  are  so  injured, 
is  precluded  by  that  stipulation  from  recovering 
as  for  a  general  average  loss  under  the  existing 
custom.  The  custom  should  in  future  be  in  ac- 
cordance with  the  law.     (Q3.)     Stewart  v.  West 

India  Pacific  Stea/mship  Compa/ny  528 

See  Marine  Jtuurance,  No.  29. 

GUABANTEE. 
Bills  of  lading — Oenuin^n^s  of— forgery, — A  state- 
ment endorsed  on  the  back  of  certain  bills  of  ex- 
change to  the  effect  that  "  A.  holds  bills  of  lading 
and  policies  for  251  bales  of  cotton  per  ship  C," 
on  the  faith  of  which  B.  accepted  the  bills  of  ex- 
change, does  not  amout  to  a  guarantee  that  the 
bills  of  lading  are  genuine,  and  if  B.  has  met  the 
bills  of  excluuige  he  cannot  recover  the  money  if 
it  turns  out  that  the  bills  of  lading  are  forged, 
there  being  no  fraud  on  the  part  of  A.  (V.C.M.) 
Leather  Y.  Simpson   5 

ILLEGALITY. 
See  Carriage  of  Ooods,  Nos.  23,  24,  25. 

INCEPTION  OP  BISK. 

See  Marine  Insurance,  Nos.  10,  11,  12. 

INEVITABLB  ACCIDENT. 

See  ColUHon,  Nos.  24, 25,  31,  43. 

INJUNCTION. 
See  Limitation  of  Liability ,  No.  1. — Sale  of  Ship. 

INSPECTION  OP  DOCUMENTS. 
Passenger — Action  against  ship* s  agsTiis — Fraudulent 
representations. — In  an  action  for  making  false 
and  fraudulent  representations  with  respect  to  a 
ship,  whereby  the  plaintiff  was  induced  to  take 
a  passage  in  her,  and  was  afterwards  obliged  to 
leave  on  discovering  the  falsity  of  the  defen- 
dant's representations,  inspection  was  refused  to 
the  plaintiff  of  letters  of  other  passengers,  also 
compelled  to  leave,  to  the  defendants,  of  letters 
of  the  master  to  the  defendants  relative  to  the 
plaintiff,  and  of  letters  to  the  defendants  from 
the  owner  of  the  ship  written  after  the  plaintiff 
had  left  it.    (C.P.)    Eicha&ds  v.  Gellatley 277 

INSUEABLE    INTEREST. 
See  Marine  Insurance^  Nos.  2,  33. 

INTEREOGATOBIES. 
See  Collision  Nos.  37  38. 


JETTISON. 
See  Marine  Inswrance^  Nos.  2, 18. 

JURISDICTION. 

1.  Khedive  of  Egypt — Sovereign  Prince — Claim  of 
exemption  from  process. — ^The  Khedive  of  Eg^ypt 
is  not  a  sovereign  prince,  and  is,  therefore,  not 
entitled  to  claim  the  exemption  for  himself  and  his 
property  from  the  ordinary  process  of  the  courts  of 
this  country,  which  is  by  international  law  founded 
upon  the  comity  of  nations,  accorded  to  foreign 
sovereigns.     (Adm.)      The  Oharhieh  page  581 

2.  Sovereign  prince — Exemption  from  jurisdiction — 
Person  and  property — Proceeding  in  rem — Jus 
coroncB. — ^A  sovereign  prince  is  exempted  from 
the  jurisdiction  of  the  tribunals  of  a  state  in  which 
he  happens  to  be,  absolutely  so  far  as  his  person 
if  concerned,  and,  with  respect  to  his  property, 
at  least  so  far  as  that  is  connected  with  the  dig- 
nity of  his  position,  and  the  exercise  of  his  public 
functions :  no  proceeding  in  rem  can  be  insti- 
tuted against  the  property  of  a  sovereign  prince 
if  the  res  can  in  any  fair  sense  be  said  to  be  con- 
nected with  the  jus  coronas  of  the  sovereign,  but 
other  property  of  a  sovereign  may  be  proceeded 
against  in  rem.     (Adm.)     The  Charhieh 581 

3.  Sovereign  prince — Trading — Waiver  of  exemp- 
tion.— ^A  sovereign  prince,  by  engaging  in  trade, 
may  waive  the  privilege  which  he  otherwise  pos- 
sesses of  being  exempt  from  the  jurisdiction  of 
the  tribunals  of  a  state  in  respect  of  the  property 

so  engaged.     (Adm.)     The  Charkieh  581 

4.  Foreign  sovereign — Trading — Jferc^oni  ship — 
Collision  —  Admiralty  Court  —  Jurisdiction. — A 
ship  belonging  to  a  foreign  sovereign,  but 
used  by  him  as  a  merchant  vessel  for  trading 
purposes,  is  liable  to  be  proceeded  against  in 
rem  in  the  Admiralty  Court  for  damage  done 
to  another  ship  by  collision.  (Adm.)  The 
Charkeih 581 

5.  MaU  packets — Exemption  from  process — Treaty. 
— Semhle^  that*  mail  packets,  although  the  pro- 
perty of  a  government,  are  not  exempt  from 
the  ordinary  process  of  the  tribunals  of  a  foreign 
state,  unless  expressly  exempted  by  treaty. 
(Adm.)     The  Charkeih 581 

See  Admiralty  Court,  Nos.  2,  3 — Collision,  Nos.  1, 
2,  37,  38 — County  Courts  Admiralty  Jurisdiction, 
Nos.  1, 2, 3,  4,  5— County  Court  Appeals,  No.  1— 
Damage,  Nos.  1,  2 — Floaiing  pier — Limitation  of 
Liability,  No.  2 — Lord  Mayor's  Court — Marine 
Insurance  Association,  No.  1 — Mortgage,  No.  4 — 
Necessaries,  Nos.  11,  12,  13 — Salvage,  No.  1 — 
Ship— Wages,  No.  1. 

JUSTICES. 
See  Ship. 

LAY  DATS. 

See  Carnage  of  Goods,  Nos.  8, 13. — Chao'ter- 

party.  No.  5. 

LAW  GOVERNING  A  CONTRACT. 
Intention  of  parties — Construction  of  contract — ^The 
rights  and  obligations  of  parties  to  a  contract  are 
to  be  determined  by  the  law  which  they  have 
declared  themselves  to  intend,  and  where  there 
is  no  express  declaration  of  intention  the  pre* 
sumption  as  to  the  law  contemplated  by  the  par- 
ties must  be  gathered  from  the  oircumstancea  of 
each  case.  Where  a  contract  is  plain  in  its 
terms,  those  terms  must  receive  the  ordinary  and 
natural  construction,  and  do  not  admit  of  ^e 
introduction  of  a  law  dehors  the  contract.  (Adm.) 

ThePatria;  The  WUhehn  Schmidt    71,  82 

See  Carriage  of  Goods,  Nos.  9, 10 — Foreign 
Judgment — Marine  Insurance,  No.  29.       ^ 
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UENS. 
See  Owrria^ofChodi,  Nob.  18, 14, 15, 16, 17— Con- 
signor  and  Con$ign$et  No.  1 — Marittms  Liens, 
Noe.  1, 2, 8, 4—MortgageyNo,  1—Neee$8arie$,  Nob. 
4,  5,  9—8alvage,No.  18— fioZiciter'«Lten, Nob.  1, 
2,  8— IFogiM,  No.  ^^Wharfinger. 

LIFE  SALVAGE. 

See  Salvage,  Nob.  19,  27. 

LIGHTS. 

See  ColUiion,  Nob.  2,  8, 4, 19, 29— Damage,  No.  2. 

LIMITATION  OP  LIABILITY^ 

1.  CarrierM  by  land  and  gear—Losi  at  sea — Right  to 
Limitation — Injunction. — A  railway  oompany, 
who  are  both  carrierB  by  land  and  oarriem  in 
their  own  ahipB  by  Bea,  are  entitled,  under  the 
Merchant  Shipping  Aote  Amendment  Act  1862 
(25  &  26  Yiot.  c.  68),  eeot  54,  to  Umitation  of 
liability  in  reepeot  of  the  lose  oooaBioned  by  their 
negligence  at  eea  of  Inggage  belonging  to  a  pae- 
Benger,  whoBO  contract  with  the  company  waefor 
carriage  partly  by  land  and  partly  by  eea  on  a 
through  ticket ;  and  the  Court  of  Chancery  will 
grant  an  injunction  reetraining  an  action  brought 
to  recoyer  that  Iobb.  (L.C.  and  L.JJ.)  The 
London  and  Bouth-Weetem  Raikoay  Com^ny  t. 
Jamee  .page  526 

2.  Admiralty  Court  —  JurisdicUonr— Vessel  totally 
lost — Sum  paid  into  court  in  Ueu  of  bail — Ship  or 
proceeds  not  under  arrest—The  payment  into  the 
Admiralty  Court  of  a  Bum  of  money  in  lieu  of 
bail  in  a  coUiBion  oauBC,  the  TCBBel  being  totally 
lost,  iB  not  BuflUcient  to  give  that  court  jurisdic- 
tion in  a  Buit  for  limitation  of  liability  at  the 
instance  of  the  owners  of  the  TesBel,  beoanse 
neither  the  ship  nor  the  proceeds  thereof  are 
under  arrest  within  the  terms  of  the  Admiralty 
Court  Act  1861  (24  Vict.  c.  10)  sect.  13.  (Ex- 
and  Ex.  Ch.)  James  t.  The  South'Westem  Rail- 
HHiy  Company 226,  428 

3.  Two  collisions  at  same  time-^Right  of  shipotoner 
to  limitation. — ^A  shipowner,  whose  yessel  injures 
two  other  Tessels  in  a  collision  on  one  occasion, 
and  by  one  act  of  improper  navigation,  does  not 
incur  in  respect  of  each  ressel  a  separate  liability 
b^ond  the  limitation  of  liability  provided  for  by 
the  Merchant  Shipping  Amendment  Act  1862, 
sect.  54,  and  is  entitied  to  have  his  liability  limited 

as  for  one  collision.    (Adm.)     The  Rajah 403 

LLOYD'S  LIST. 
See  Marine  Insurance,  Nob.  22,  23. 

LORD  CAlfPBELL'S  ACT. 
See  Damage,  No.  1 — Loss  of  Life. 

LOED  MAYOR'S  COURT. 
Jurisdiction— Foreign  attachment — Whole  cause  of 
action  within — Freight  payable — Goods  deliver- 
able— Prohibition. — To  give  the  Lord  Mayor's 
Court  jurisdiction,  the  whole  cause  of  action  must 
have  arisen  within  the  City  of  London.  The  fact 
that  freight  under  a  charter-party  is  payable,  or, 
semble,  even  that  goods  are  to  be  deliverod  within 
the  City,  will  not  give  that  court  power  to  issue 
a  foreign  attachment  against  the  freight,  and  a 
prohibition  will  issue  to  restrain  the  Lord  Mayor's 
Court  from  so  doing.  (C.P.)  Byrne  v.  The 
Quano  Consignment  Company  {Weguelin  and 
others,  garnishees) 196 

LOSS. 
See  Carriage  of  goods,  No.  l^— Carriage  of  Pas- 
tengers — Consignor  and  Consignee,  No.  S—Limi* 
tation  of  Liability,  Nob.  1,  2—Marine  Insurance, 
Nob.  5,  6,  7, 8,  11,  30,  81,  32,  88— Jfarine  Insu/r- 
once  Association,  Nob.  2,  3. 


LOSS  OF  LIFE. 

Unborn  child — Negligence — Right  to  recover. -^A 
child  en  ventre  sa  mere  is  entitled  to  recover 
under  Lord  Campbell's  Act  on  the  death  of  its 
father  by  negligence.     (Adm.)    The  Qeorge  and 

Richard    pa^e    69 

See  Collision,  No.  21 — Damage,  No.  1 — Limita- 
tion of  liability — ^Nos.  1,  2. 

BfAIL  PACKETS. 
See  Jurisdiction,  No.  5. 

MARINE  INSURANCE. 

1.  Maritime  contract — Admiralty  Jurisdiction — 
Claim  in  personam — America/n  rule. — ^The  con- 
tract of  marine  insurance  is  a  maritime  contract, 
and  a  claim  in  personam  arising  out  of  it  is  cog- 
nisable in  admiralty,  under  the  constitution  of 
the  United  States,  declaring  that  the  judicial 
power  should  extend  to  "  all  cases  of  admiralty 
and  maritime  jurisdiction."  The  opinion  of 
Story,  J.,  in  De  Lovio  v.  Boit  (2  Gallison,  398), 
approved  and  adopted.  Semble,  that  having  re- 
g^  to  the  maritime  codes  of  all  European 
countries,  admiralty  jurisdiotionoughtto  embrace 
all  maritime  contracts,  and  that  contracts  the 
subject  matter  of  which  is  maritime,  are  not  the 
less  maritime  contracts  because  they  are  made 
and  are  to  be  performed  elsewhere  than  on  the 
high  seas.  The  English  rule  to  the  contrary 
criticised  and  disapproved.  (U.S.  Sup.  Ct.) 
New  England  Mutual  Marine  Insurance  Company 

Y.  Dunham ,„ 21 

2.  Insurable  interest — Deck  cargo — Clear  biU  of 
lading — Mistake  of  shipper's  agent — Jettison. — 
Shipowners  are  so  far  bound  by  the  signature  of 
their  agent  in  a  foreign  port  that,  when  the  agent 
gives  by  mistake  a  clear  bill  of  lading  for  goods 
shipped  on  deck,  the  goods  having  been  di- 
rected to  be  received,  and  having  been  received 
to  be  shipped  on  deck  at  shipper's  risk,  instead 
of  a  bill  of  lading  stating  that  fact,  the  shipowners 
are  liable  for  a  loss  by  jettison,  and  have  there- 
fore an  insurable  interest  in  the  goods.  (C.P.) 
Stephens  v.  The  Australctsian  Insurance  Com- 
pany   458 

3.  Risk  covered — African  trade — Deviation — Delay 
— Salving  owner's  property. — ^An  insurance  on  a 
ship  "  at  and  from  L.  to  the  ooast  of  Africa,  and 
during  her  stay  and  trade  there,"  means  that  she 
is  to  go  the  cocMt  of  Africa,  and  stay  there  for 
any  purpose  which  properly  falls  within  the 
deecription  of  African  trade,  and  the  shipowner 
cannot  substitute  any  other  risk,  nor  may  the 
ship  be  employed,  under  the  terms  of  the  in- 
surance, for  oitieT  than  trading  purposes.  De- 
laying ^e  ship  in  an  African  port  whilst  the 
master  and  crew  are  engaged  in  salving  a  vessel, 
which  the  owner  has  purchased  after  loss,  is 
Bubstitution  of  another  risk  and  employment  for 
other  purposes,  and  vitiates  the  policy.  (Ex.  Ch. 
from  Ex.)  The  Company  of  African  Merchants 
{Limited)  v.  The  British  and  Foreign  Marine 
Insurance  Co.  (Limited)    558 

4.  PdUey  on  goods  by  ship  or  ships  to  be  declared — 
Contract — Declaration.  —  The  contract  of  an 
underwriter  who  subscribes  a  policy  on  goods  by 
ship  or  ships  to  be  declared  is  that  he  will  insure 
any  goods  of  the  description  specified  which  may 
be  shipped  on  any  ship  answering  the  descrip- 
tion, if  any,  in  the  policy,  or  on  the  voyages  spe- 
cified in  tiie  policy,  to  which  the  assured  elects 
to  apply  the  policy ;  the  object  of  the  declaration 
is  to  identify  (and  it  need  do  no  more)  the  par- 
ticular  adventure.  (Q.B.)  lonides  v.  The  Pae^ 

Fire  andMarine  Insurance  Company WvT/> 
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5.  PoUcy  on  goods  carri^  by  lightermen — Proper' 
tion  of  underwriters*  Uabiliiy — Loss  actually  sus' 
tained — Amount  at  risk. — ^A  policy  on  an  ordinary 
form  of  Lloyd's  policies  effected  by  lightermen  on 
the  riyer  Thames  npon  craft  of  every  description, 
on  "  all  goods  and  produce  as  interest  may  ap- 
pear," which  contains  at  the  foot  a  special  clause, 
stipulating  that  the  policy  is  "  to  cover  all 
losses,  damages,  and  accidents,  amounting  to  201. 
or  upwards,  in  such  craft,  to  goods  carried  by 
Messrs.  G.  as  lightermen,  and  delivered  to  them 
to  be  waterbome  either  in  their  own  or  other 
craft,  and  for  which  losses,  damages,  and  acci- 
dents Messrs.  G.  may  be  liable  or  responsible  to 
the  owners  thereof,  or  others  interested,"  renders 
underwriters  liable  for  the  proportion  that  their 
subscription  bears  to  the  loss  actually  sustained 
and  not  merely  to  the  amount  of  the  value 
actually  at  risk  at  the  time  of  loss.  (Q.B.)  Joyce 
V.  Kennard page  194 

6.  Policy  on  chartered  freight — Parage  money — 
Total  loss  of  cargo — Valued  pciUcy, — In  a  poUcy 
of  insurance  in  the  ordinary  form  upon  '*  char- 
tered freight,"  the  term  '*  freight "  does  not 
include  passage  money  paid  for  coolies,  and  where 
there  has  been  a  total  loss  of  cargo  on  board  the 
vessel,  an  underwriter  of  a  valued  policy  on 
freight  is  not  entitled  to  take  into  account  that 
passage  money  in  estimating  his  liability  for  the 
loss.  (C.P)  Denoon  v.  The  Home  and  Colonial 
Assurance  Compa/ny  (LinUted) 809 

7.  Valued  policy  on  freight — Partial  cargo — Loss — 
Liability  of  undenvriters. — ^A  valuation  of  the 
freight;2>rim<j/aeie  refers  to  the  freight  due  for  a 
full  carg^o,  and  therefore,  unless  underwriters  are 
otherwise  informed,  a  policy  on  freight,  valued  at 
a  filed  sum,  and  underwritten  for  one-half  that 
sum,  is,  as  applicable  to  a  partial  cargo,  an  open 
policy  for  one-half  the  loss  of  freight  not  exceed- 
ing in  any  case  half  the  valued  amount,  and 
where  a  loss  of  freight  less  than  that  amount 
takes  place  in  respect  of  a  partial  cargo,  the 
underwriters  are  liable  only  in  respect  of  half 
thatloes.  lb    809 

8.  Open  policy — Ship  or  ships  to  be  declared — DecUi' 
ration — Mistake — AUeraiion  after  loss — Usage. — 
By  the  usage  prevailing  among  underwriters,  a 
declaration  on  an  open  policy  '*  on  goods  by  ship 
or  ships  to  be  thereafter  declared  "  may  be 
altered,  even  after  the  loss  of  the  goods  is  known, 
if  it  be  altered  at  a  time  when  it  can  be,  and  is, 
altered  innocently  and  without  fraud.  Where 
shipowners  alter  declarations  so  as  to  make  the 
policy  **  on  goods  by  ship  or  ships  to  be  there- 
after declared  "  cover  goods  which  ought  to  have 
been  shipped  at  shippers'  risk,  but  were  actually, 
through  a  mistake  of  their  agents  abroad,  shipped 
at  their  own  risk,  and  make  these  alterations 
after  the  loss  becomes  known,  under  the  bond  fide 
belief  that  their  agent  has  neglected  to  inform 
them  of  the  terms  of  shipment,  and  with  a  bond 
fide  intention  of  rectifying  the  mistake  in  accord- 
ance with  the  usage,  the  alterations  are  binding 
on  the  underwriters.  (C.P.)  Stephens  v.  The 
Australasian  Insurance  Company    458 

9.  Insurance  on  profits — Reasonable  profits — EteeeS' 
sivevaVuation — Evidence  of  fraud — Notice  foimder- 
ivriters, — An  insurance,  if  on  profits,  must  be 
taken  to  be  an  insurance  on  such  profits  as  may 
be  reasonably  expected,  or  possible  profits.  Ex- 
cessive valuation  of  profits  is  almost  conclusive 
evidence  of  fraud,  and,  even  if  not  fraudulent, 
would  seem  to  be  a  material  fact  thai  should  be 
communicated  to  the  underwriters  ;  the  mere 
mention  in  a  slip  that  profits  were  to  be  insured 
"  however  high  they  might  be  "  would  seem  to 
be  an  insufficient  communication  to  the  under- 


writers.    (Per  Hannen,  J.  at  N.P.)  lonidee  v. 
Pender page  482 

10.  Inception  of  risk — Chartered  freight — Attaching 
of  pcUcy — ^*  At  and  from." — ^A  polioy  on  chartered 
freight  "at  and  from"  a  port,  which  stipulates 
that  the  insurance  "  shall  oommenoe  upon  freight 
and  goods  or  merchandize  aforesaid  from  the 
loading  of  the  said  goods  on  board  the  said  ship 
or  vessel  at  as  above,"  does  not  attach  till  the 
cargo  is  actually  laden  on  board.  (Q.B.)  Beckett 
V.  West  of  England  Marine  Insurance  Company 
{Limited) 185 

11.  Inception  of  risk — Attaching  of  policy  on  goods — 
"Prom  the  loading  " — Part  only  loaded. — ^A  policy 
on  chartered  freight  on  a  cargo  of  guano  **  lost  or 
not  lost  in  the  sum  of  800L  upon  the  freight  pay- 
able to  them  (the  insurers)  in  respect  of  the  pre- 
sent voyage  to  be  performed  as  below  by  the 
vessel  Napier,  Ac.,  from  Baker's  Island  to  port 
of  discharge  in  the  United  Kingdom,the  insurance 
on  the  same  beginning  from  the  loading  of  the 
said  vessel,"  d^  not  attach  if  the  vessel,  after 
arrival  at  Baker's  Island,  but  before  taldng  in 
the  whole  of  her  cargo,  is  driven  on  a  reef  and 
becomes  a  total  wreck.  (Q.B.)  Jones  and 
another  v.  The  Neptune  Marine  Insurance  Com- 
pany   416 

12.  Inception  of  risk — "From  the  loading** — Prior 
loading — Consbniction  of  policy — Outward  car  go 
— Homeward  interest, — The  usual  clause  that  the 
assurance  is  to  commence  *'  from  the  loading"  of 
the  goods  at  as  above  in  a  policy,  being  a  re-in- 
surance subject  to  all  the  clauses  and  conditions 
of  the  original  policy,  is  not  to  be  construed 
strictly,  where  a  clause  in  the  original  policy  in- 
dicates that  the  policy  is  intended  to  cover  a 
prior  loading.  Where,  therefore,  a  re-insurance 
was  declared  to  be  upon  cargo  in  the  ship  D.  at 
and  from  any  pod  or  ports  on  the  West  Coast  of 
Africa,  to  the  vessel's  port  or  ports  of  call  and 
discharge  in  the  United  Kingdom,  the  insurance 
to  commence  "  from  the  loading  "  of  the  goods  at 
as  above;  and  by  the  original  policy  it  was 
agreed  that  the  insurance  should  be  upon  cargo 
of  the  vessel  D.,  at  and  from  Liverpool  to  any 
ports  in  any  order  backward  and  forward  on  the 
coast  of  Africa,  and  thence  back  to  a  port  of  dis- 
charge in  the  United  Kingdom,  "  outward  cargo 
to  be  considered  homeward  interest  twenty-four 
hours  after  arrival  at  the  first  port  of  discharge," 
the  policy  of  re-insurance  was  held  to  cover  the 
goods  loaded  at  Liverpool  after  they  had  been 
twenty-four  hours  in  the  first  port  of  discharge, 
the  outward  cargo  being  thus  in  the  same  position 
as  if  it  had  been  shipped  in  Africa  for  the  home- 
ward voyage.  (Q.B.)  Joyce  v.  The  Royal  Marine 
Insurance  Company  396 

13.  Barrairy — Carrying  deck  cargo — Jettison — Clear 
bills  of  lading. — The  act  of  a  master  in  stowing 
goods  (afterwards  jettisoned  in  a  storm)  on  deck, 
after  he  has  been  warned  by  the  ship's  agent  of 
the  responsibility  he  was  assuming,  and  that  as 
he  had  signed  clear  bills  of  lading  he  was  bound 
eiiher  to  carry  the  goods  under  deck  or  to  pro- 
vide for  it  on  deck  by  extra  insurance,  does  not 
amount  to  an  act  of  barratry.  All  the  authorities 
on  the  law  relating  to  barratry  reviewed.  (New 
York  Court  of  Common  Pleas.)  Atkinson  and 
Heunit  V.  The  Great  Western  Insurance  Com- 
pany   382 

14.  Barratry — Scuttling  ship — Knowledge  of  ship- 
owner.— The  scuttling  of  a  ship  by  the  master 
with  the  knowledge  of  the  shipowner,  but  without 
the  knowledge  of  the  freighter,  is  an  act  of 
barratry  in  respect  of  which  the  freighter  may 
recover  agrainst  the  underwriters  on  oarga  (Per 
Hannen,  J.  at  N.P.)    lonidesY.  Pender 432 

Digitized  by  VJi^i^V  l\^ 


MARITIME  LAW  OASES. 


625 


SUBJECTS  Of  CASES. 


15.  Strandinff — Beaelwng^-Previous  injury  hy  perils 
ffwunad  against — Ordinary  and  iitsuai  place. — 
Where  a  ship  has  been  so  injured  by  perils  in- 
snred  against  that  it  becomes  necessary  to  beach 
her  in  an  ordinary  and  nsnal  place  for  yessels  to 
take  the  ground,  but  in  consequence  of  her  pre- 
vious loss  and  injuries  she  sustains  injury  by 
straining,  such  beaching  cannot  be  considered  as 
in  the  usual  course,  but  is  a  **  stranding  *'  within 
the  meaning  of  that  word  as  used  in  policies  of 
insurance.     (C.P.)  De  MaitosY.  8awnders..,page  377 

16.  Coniraba/nd  of  war — Carried  to  neutral  port — 
Ultimate  destination. — ^A  cargo,  which  if  it  were 
shipped  direct  to  a  belligerent  port  would  be  con- 
traband of  war,  does  not  cease  to  be  contraband 
by  reason  of  its  being  first  sent  to  a  neutral  port, 
if  the  original  intention  of  the  shippers  is  that 
it  shall  ultimately  reach  a  belligerent  port  Such 
a  cargo  is  within  the  warranty  "  no  contraband 
of  war"  in  a  policy  of  insurance,  and  shippers 
cannot  recoTer  against  the  underwriters  for  it  if 
seized  on  the  Toyage  to  the  neutral  port.  (C.P.) 
Seymour  Y.  The  London  and  Proxfincial  Marine 
Insurance  Company  423 

17.  Concealment  of  material  facts — Slip  contract — 
Knowledge  after  vnitialUng. — A^slip  being  in  prac- 
tice the  complete  and  final  contract  between 
the  parties  to  a  contract  of  marine  insurance, 
although  not  enforceable  at  law  or  in  equity,  there 
is  no  obligation  on  the  assured  to  communicate  a 
material  fact  that  comes  to  his  knowledge  after 
the  initialling  of  the  slip  and  before  the  issuing 
of  the  policy.  (Q.  B.)  Cory  v.  Patton;  Lish- 
man  and  others  y.  The  Northern  Maritime  Insu- 
rance Compamy  (Limited) 225,  554 

18.  Concealment  of  material  fact — Pleading — Know- 
ledge  after  imtidlled. — ^In  an  action  on  a 
policy  G^  Marine  Insurance  a  replication  by  the 
plaintiffs  to  a  plea  of  the  concealment  of  a  ma- 
terial fact  that  before  they  had  knowledge  of  the 
fact  their  agent  had  entered  into  an  agreement 
with  the  defendant  to  effect  the  assurance,  and 
that  if  they  had  communicated  the  fact  to  the 
defendant  when  they  first  knew  it,  he  would  still 
in  honour,  conscience,  and  good  faith  have  been 
bound  to  subscribe  his  name  to  the  policy  sued 
upon,  is  good  repUcation.  (Q.B.)  Cory  y.  Patton  225 

19.  Concealment  of  material  fact — Initialling  of  slip 
—Issuing  of  policy — Knowledge  of  underwriters. — 
The  issuing  of  a  policy  of  insurance  without  pro- 
test by  underwriters,  after  they  have  become 
aware  that  the  assured  has  (innocently  and 
without  fraud)  concealed  from  them  a  material 
fact  known  to  him,  but  unknown  to  them,  before 
the  initialling  of  ^e  slip,  is  conduct  which,  if 
it  leads  the  assured  to  suppose  that  the  under- 
writers treat  the  contract  as  still  subsisting,  and 
deliyer  it  to  him  as  a  binding  contract,  shows 
that  the  underwriters  have  made  an  election  not 
to  avoid  the  contract,  but  to  treat  it  as  still 
binding  and  subsisting,  and  throws  upon  them 
the  burden  of  showing  that  the  circumstances 
attending  the  issuing  of  the  policy  were  such 
that  the  assured  was  not  justified  in  supposing 
them  to  have  made  such  an  election.  (Ex.  Per 
Martin  and  Bramwell,  BB.,  Oleasby,  B.  dissen- 
tiente.)  Morrison  v.  The  Universal  Marine  Insu- 
rance Company  (Limited) 503 

20.  PoWcy — Warranty — Benefit  of  underwriters — 
sup — New  riskr^Commwnication. — The  introduc- 
tion into  a  policy  on  freight  of  a  warranty  (not 
in  the  slip)  for  ^e  benefit  of  underwriters,  to  the 
effect  that  the  hull  of  the  ship  is  not  insured 
beyond  a  certain  amount,  does  not  create  a  new 
contract  or  new  risk  different  from  the  slip,  and 
therefore  does  not  affect  the  duty  of  communi- 
cation of  material  facts.    (C.P.)    Lishman  and 

Vol.  I.,  N.S. 


others  V.  The  Northern  Maritime  Insurance  Com* 
party  (Limited)  page  554 

21.  Concealment  of  material  /act — Open  pdUoy — 
Ship  or  ships  to  be  declared — Name  of  ship. — 
Where  a  poUcy  on  ship  or  ships  to  be  declared  is 
subscribed  by  an  underwriter  after  a  material 
fact  relating  to  a  particular  ship,  which  the 
assured  afterwards  intends,  if  necessary,  to 
declare  under  that  policy,  has  been  posted  at 
Lloyd's,  and  so  become  known  to  the  assured  and 
mayormaynothave  so  become  known  totheunder- 
writer,  withont  the  name  of  the  ship  and  the 
material  fact  having  been  communicated  by  the 
assured  to  the  underwriter  so  that  he  may  know 
the  risk  proposed,  the  policy  is  vitiated.  (Q3.) 
Leighr.  Adams 147 

22.  Material  fact — Uoyd*s  list — Class  of  ship— Hc^ 
time  survey. — The  refusal  of  a  shipowner  pro- 
posing an  insurance  to  submit  his  ship,  classed 
A  1.,  to  the  half  time  survey  required  by  Lloyd's 
rules  is  not,  as  a  matter  of  law,  a  material  fact 
which  need  be  communicated  by  him  to  an  under- 
writer, a  subscriber  of  Lloyd's.  The  materiality 
of  the  fact  is  a  question  fcr  a  jury.  (Q3.) 
QoAid/yY.  Adelaide  Marine  Insurance  Company...  188 

23.  Underwriter*  8  knowledge — Lloyd'sUsts — Material 
fact — Necessity  for  communication. — There  is  no 
rule  of  law,  either  in  principle  or  upon  authority, 
which  affects  the  underwriter  with  notice  of 
whatever  may  be  in  Lloyd's  lists  beyond  those 
things  which  are  matters  of  general  knowledge, 
and  not  applicable  to  a  particular  ship.  A  ship- 
owner proposing  insurance  is,  therefore,  bound 
to  communicate  to  the  underwriters  every 
material  fact  relating  to  his  ship,  unless  such 
material  fact  is  already  within  the  knowledge  of 
the  underwriter,  such  knowledge  being  a  question 
of  fact  in  each  particular  case.  (Ex.)  Morrison 
V.  The  Universal  Marine  Insurance  Company 
(Limited) 603 

24.  Misrepresentation — Safety  of  port. — ^Where  a 
shipowner  proposes  a  policy  of  insurance  on  his 
ship  whilst  at  a  port  of  which  he  has  no  know- 
ledge beyond  the  opinion  of  the  master  and  of  a 
local  pilot,  bond  fide  expressed  in  a  letter  from  the 
master  stating  that  the  port  is  a  safe  port,  which 
opinion  the  owner  communicates  to  the  insurer 
by  showing  him  the  letter,  this  is  not  such  a  mis- 
representation by  the  assured  as  will  vitiate  the 
policy  if  the  port  afterwards  turns  out  to  be 
unsafe.  (C.P.)  Anderson  and  others  t.  The 
Pacific  Fire  and  Marine  Insurance  Company 220 

25.  Misrepresentation — Metalling  of  ship — Repairs 
to  metal. — ^A  statement  in  a  proposal  for  insurance 
that  a  ship  was  last  metidled  in  a  named  year, 
whereas  in  fact  die  was  metalled  two  years  pre- 
viously, but  in  the  year  named  in  the  proposal  the 
metal  sheathing  was  overhauled,  thoroughly  re- 
paired, and  replaced  with  new  where  necessary, 
is  not  such  a  misrepresentation  as  will  vitiate 
the  policy.  (V.C.B.  and  L.JJ.)  Alexander  v. 
Campbell 373.  447 

26.  Misrepresentalion — Age  of  ship. — A  misrepresen- 
tation, however  innocent,  that  a  ship  is  new  when 
she  is  in  fact  old,  will  vitiate  a  policy.  (Q.B.) 
lonides  and  Another  v.  The  Pacific  Fire  and 
Marine  Insurance  Company 141 

27.  Mistake  in  ship's  name  —  Subject  sufficiently 
described. — If  the  description  in  a  policy  of 
marine  insurance  designate  the  subject  of  insur- 
ance with  sufficient  certainty,  or  suggests  the 
means  of  doing  it,  a  mistake  in  the  name  of  the 
ship,  or  of  other  particulars,  will  not  defeat  the 
contract.    Id 141 

28.  Mistake  in  ship*s  name — OpenpoUcy  on  goods — 
Substitution  of  policy  on  particular  ship. — Where 
a  slip  is  signed  for  an  open  policy  on  goods  on  ^^T^ 
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ship  or  ships  to  be  deolared,  bat  afterwards  and 
before-ihepolioj  is  issued  it  is  arranged  between 
the  underwriters  and  the  assored  that  a  policy 
on  ft  particular  ship  shall  be  substituted  for  oon- 
yenienoe,  the  parties  intending  that  the  goods 
shall  be  insured  on  whatever  ship  they  may  be 
loaded,  a  mistake  in  the  name  of  the  ship  is  im- 
material, and  wiU  not  yitiate  the  policy.  (Ex. 
Oh.fromQ.B.)    JpntdMY.  The  Pacific  Fire  and 

Marine Inewance  Company ..page  141,  330 

29.  Chneral  average — Foreign  adjuetment — lAa- 
hiMy  of  v^derwriiers. — Under  a  policy  in  the  or- 
dinary form,  but  oontaining  in  the  margin  the 
condition  **  to  pay  general  average  as  per  foreign 
statement  if  so  made  up,"  underwriters  are  bound 
by  -ft  statement  at  a  foreign  port,  both  as  to  the 
facta  and  the  law  of  general  average  at  the 
foreign  port,  and  must  pay  any  sum  awarded  by 
the  for^gn  average  stater.  This  applies  in  a 
case  where  the  statement  includes  enlarges  on 
ship  and  cargo  for  a  bottomry  bond  given  by  the 
'master.    (O.P.)    Hwrria  v.  Scaramanga 389 

80.  Partial  loee — Total  lote — Seizure  by  salvore, — 
Where  a  partial  loss  has  occurred,  such  partial 
loss  is  not  converted  into  a  total  loss  by  seisure 
of  the  property  by  salvors,  and  proceedingrs 
thereon  in  the  Admiralty  Court,  which  absorb  the 
whole  of  the  property.  (C.P.)  De  Mattoa  v. 
Saimdera 377 

81.  Partial  lose — Bepaire — Total  lose  eucceeding — 
Vahiued  policy — Liahility  of  underwrttere — Two 
poUciee.  —  Where  a  ship  is  insured  from 
L.  to  C,  and  thirty  days  after  arrival  at  C, 
and  before  arrival  suffers  a  particular  loss,  and 
the  assured,  not  knowing  this,  insures  her  again 
with  the  same  underwriters  while  at  0.  and  home 
to  L.,  under  a  valued  policy  fairly  representing 
her  value  in  an  uninjured  state,  and  the  ship, 
whilst  under  repair  and  after  the  expiration  of 
the  first  policy  and  the  attaching  of  ihe  second, 
is  totally  destroyed  by  flre,  the  underwriters  are 
liable  under  the  first  policy  for  the  amount  the 
repairs  would  have  cost  if  completed,  and  under 
the  second  for  the  sum  at  which  the  ship  was 
valued,  without  deduction  of  any  part  of  the 
sum  payable  under  the  first  policy.  (O.P.)  Lid- 
gett  r.  Secretan  and  another 95 

82.  Partial  or  total  loss — Abandonment — When  jus- 
tijlable — Ewperte — 8hij,  itranded — Acceptance  of 
(Aandonment. — When  it  appears  that  by  proper 
exertions  a  stranded  vessel  might  have  been  got 
off  and  been  fully  repaired  at  a  moderate  cost,  the 
abandonment  is  void  and  a  partial  loss  only  can  be 
recovered,  and  to  warrant  the  recovery  of  a  total 
loss  it  must  be  proved  that  the  delivery  of  the 
vessel  from  the  peril  was,  upon  reasonable  grrounds, 
judged  to  be  impracticable.  The  right  to  aban- 
don must  be  determined  by  the  judgment  of 
experts,  applied  to  the  condition  of  tiie  vessel  at 
the  time  of  abandonment.  The  owners  of  a 
vessel  are  not  bound  to  receive  her  from  the 
underwriters  if  there  is  any  material  deficiency 
in  the  repairs.  She  must  be  as  good  as  she  was 
before,  and  be  returned  within  a  reasonable  time. 
If  the  underwriter  takes  possession  of  the  ship, 
although  under  protest,  and  gets  her  off  and  re- 
pairs her,  it  is  an  acceptance  of  the  abandon- 
ment if  he  does  not  return  her  in  a  reasonable 
time.  (Sap.  Ct.  of  Missouri.)  The  PhceniaD  In- 
eurance  Company  v.  CopeUn  ;  The  Benton 14 

33.  Common  carrier — Loss — Svbrogation  to  rights 
of  assured  as  against  underwriters — Right  of  in- 
surer to  eus  carrier. — Where  goods  upon  which  an 
insurance  has  been  effected  are  delivered  to  a 
common  carrier,  he  is  primarily  liable  for  any 
loss  which  may  occur,  but  is  entitled  to  be 
subrogated  to  the  rights  of  the  insured  as  against 


the  insurer.  The  principle  oi  subrogation  applies 
equally  in  the  case  of  fire  and  marine  insurance. 
Where  a  loss  arises  by  the  fault  of  the  carrier, 
the  insurer  fwho  pays  the  amount  of  it  to  the 
assured  is  entitled  to  use  his  name  in  a  suit  to 
recover  damages  against  the  carrier.  (U.S.  Sup. 
Ct.)     fall  V.  The  Nashville  and  Chattanooga 

Railroad  Company page  406 

[  34  Assignee  of  policy — Interest — Bight  to  sue. — 
The  assignee  of  a  policy  of  marine  insuranoo 
assigned  under  the  policies  of  Marine  Insurance 
Act  1868  (31  A  32  Vict.  o.  86,  sect.  1),  may 
maintain  an  action  in  his  own  name,  even  though 
he  is  not  beneficially  interested  in  the  subject 
matter  of  the  insurance.  By  the  assignment  tiie 
assignee  obtains  an  interest  in  the  thing  lost,  and 
is  therefore  "  entitled  to  the  property  "  within  the 
meaning  of  the  Act.  (Q.B.)  Lloyd  v.  Fleming; 
Lloyd  y.  Spence  192 

35.  Set  •  off-^8uiing  in  right  of  third  person — 
Advances — Premium — Bankruptcy  Act  1861. — 
Where  a  plaintiff,  suing  on  a  policy  in  the  right 
of  a  third  i>erson  who  has  made  advances  on  the 
security  of  the  bill  of  lading  and  the  policy  of 
insurance  on  the  goods,  has  become  bankrupt,  the 
defendant  is  not  entitled  under  the  Bankruptcy 
Act  1861  (24  &  25  Vict  c.  184,  sect.  197)  to  set- 
off  sums  due  to  him  for  premiums  by  way  of 
mutual  credit.     (O.P.)    DeMattosY.  Saunders...  377 

36.  Practice — PleaofuTueaworthiness — 'Particulars 
— Intention  to  scuttle  ship. — In  an  action  brought 
on  a  marine  policy  the  defendant  obtained  a  Mas- 
ter' s  order  granting  leave  to  plead  several  matters, 
inter  aUa,  "  that  the  vessel,  when  she  set  sail  on 
the  said  voyage,  was  not  seaworthy  for  the  same," 
upon  condition  that  particulars  of  the  plea  should 
be  delivered.  The  defendant  gave  as  particulars 
<<that  the  master  when  she  set  sail  intended 
to  scuttle  the  ship  on  her  said  voyage."  The 
Master  discharged  the  order  allowing  the  plea, 
on  the  g^round  that  the  particulars  were  insnfS- 
cient,  but  the  court  allowed  the  plea,  as  the  evi- 
dence offered  in  support  of  the  plea  would  be 
limitedjby  the  particulars,  sedqucsrot  whether  the 
fact  stated  in  the  particulars  would  be  admissible 
as  proof  of  unseaworthiness.  (Q3.  Bail  Court.) 
lonides  y.  Pender    381 

37.  SUp — Evidence — Issuing  of  poUcy — Custom  of 
underwriters. — ^A  slip  signed  by  underwriters  is 
not  admissible  as  evidence  of  a  contract  of  in- 
surance unless  stamped,  and  a  custom  whereby 
underwriters  are  bound  to  issue  a  policy,  in 
accordance  with  the  terms  of  the  slip,  notwith- 
standing that  it  was  discovered,  after  signing  the 
slip,  that  the  subject  matter  of  the  insurance 
was  lost,  is  bad.  (Per  EeUy,  C.B.  at  Nisi  Prins.) 
Morrison  v.  The  Universal  Marine  Insurance 
Company 100 

38.  iSflip — Evidence — StampAet. — ^An  underwriter's 
slip,  although  not  in  any  way  a  binding  contract, 
is  not  a  policy  within  the  meaning  of  the  30  Vict, 
c.  23,  sect.  9,  and  is  admissible  in  evidence  to 
show  the  intention  of  the  parties  to  a  policy  of 
insurance  at  the  time  of  entering  into  the  con- 
tract. (Q.B.  and  Ex.  Ch.)  lonides  v.  The  Pacific 
Fire  and  Marine  Insurance  Company 141,  330 

See  Marine  Insurance  Association,  Noa.  1,  2, 
3,  4 — Necessaries^  No.  2 — Salvage,  No.  6. 

MABINE  INSURANCE  ASSOCIATION. 
1.  Arbitration  clause  —  Jurisdiction  of  court  of 
equity, — A  rule  of  mutual  insurance  associa- 
tion by  which  all  matters  in  dispute  relative  to 
any  claim  in  respect  if  an  insurance  are  to  be  re- 
ferred to  arbitration  as  a  condition  precedent  to 
any  action  at  law  or  suit  in  equity,  does  not 
apply  to  questions  of  law,  and  the  jurisdiction  of 
Digitized  by  V3\^^^  V IV^ 
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an  eqnity  court  on  a  question  of  law  is  not  there- 
by exoladed.  (Y.CB.)  Alexander  y.  Camp- 
beU    page  873.  447 

2.  Rulet — LoMS — Right  of  edition — Prior  (useasment 
by  comrnittee. — A  member  of  a  matnal  shipping 
assurance  association,  whose  ship  is  insured  by 
the  association  and  is  lost,  has  no  right  of  action 
against  another  member  for  his  oontribntion  to 
the  loss,  when,  by  the  rules  of  the  association, 
signed  by  the  plaintiff,  the  amount  to  be  borne  by 
each  member  is  to  be  assessed  and  apportioned 
by  the  committee  of  the  association,  and  this  is 
not  done.     /Ex.)     Wright  y.  Ward 25 

3  Rules  qf — Aasignee  of  poUcy — Payment  of  eume 
due — Undertaking  to  pay. — A.  rule  of  a  mutual 
assurance  association  which  provides  that  '*no 
member,  mortgagee,  or  assignee,  the  whole  or  any 
part  of  whose  share  in  a  ship  insured  in  the  associa- 
tion shall,  at  the  time  of  entering  or  afterwards,  be 
mortgaged  or  assigned  to  any  person  or  persons, 
shall  haye  any  claim  by  yirtne  of  this  policy,  nor 
shall  any  assignee  of  such  policy  have  a  clahn  for 
any  loss  or  damage  which  may  be  sustained  by 
such  ship,  unless  previous  to  the  occurrence  ot 
such  loss  or  damage  such  member,  mortgagee,  or 
assignee,  shall  have  delivered  to  the  manager  an 
undertaking  approved  of  by  the  mortgagee  or 
assignee,  whereby  he  shall  covenant  with  the 
manager  to  pay  and  discharge  aU  sums  of  money 
which  are  or  may  become  due  from  such  member 
in  respect  of  such  ship  and  her  insurance,  and  in 
respect  of  the  insurances  underwritten  on  his  be- 
half in  this  association,"  is  not  fulfilled  by  a 
depositee  of  a  policy  for  a  valuable  consideration 
(who  is  to  be  considered  as  an  assignee  within  the 
meaning  of  the  rule)  paying  all  sums  payable  in 
respect  of  the  ship  and  her  insurance  without 
giving  the  undertaking;  and  such  a  depositee 
cannot  recover  on  the  policy.  (L.  JJ.  reversing 
V.C.B.)    Alexander  y.  Camphell   873,447 

4.  Admisaion  of  Ua^ity — Policy  not  stamped — 
Winding-up. — ^An  entry  in  the  minute  book  of  a 
marine  assurance  association  admitting  the  lia- 
bility of  the  association  upon  a  certain  policy, 
the  association  being  ordered  to  be  woimd-up  be- 
fore the  money  is  paid,  entitles  the  insured  to 
prove  for  the  amount  bo  admitted  to  be  due, 
although  the  policy  is  not  stamped.  (Y.CB.) 
Be  The  Teignmouth  a/nd  General  Mutual  Ship* 
ping  Assurance  Association  {Martin's  Claims)  ...  325 

MABITIME  LIENS. 

1.  Order  of  payment — Priority. — ^Maritime  liens, 
being  in  the  nature  of  rewards  for  services  ren- 
dered, rank  against  the  fund  out  of  which  they 
are  to  be  paid  in  the  inverse  order  of  their  attach- 
ment on  the  res,  and  the  last  in  time  should  be 
the  earliest  in  payment.    (Adm.)     The  Hope 563 

2.  Master's  wages  and  disbursements — Bottomry 
bondholder — Priority. — The  claim  of  a  master  for 
his  wages  earned  and  disbursements  made  subse- 
quently to  a  voyage,  during  which  a  bottomry 
bond  has  been  given  on  his  ship,  takes  priority 
over  the  claim  of  the  bondholder.    (Adm.)    Id,  563 

3.  Bottomry  bondholder — Master's  wages — Pri- 
ority. — A  bottomry  bondholder  is  entitled  to 
priority  over  the  claim  of  a  master  for  wages 
earned  on  voyages  previous  to  that  during 
which  the  bond  is  given.     (Adm.)     Id 563 

4.  Master's  wages  and  disbursements — Mortgagees — 
Priority. — A  master's  claims  for  wages  and  dis- 
bursements, whenever  earned  or  made,  takes 
priority  over  the  claims  of  mortgagees,  who  have 
no  maritime  lien  in  respect  of  their  mortgage. 
(Adm.)    Id.    563 

See  Necessaries^  Nos.  4, 5, 9— Salvage,  No.  18— 
Wages,  No.  2. 


MASTEB. 
See  Diabursem»enU,'N<».  1,  ^--Maritime  LienSt  Nos. 
2,    3,   ^^Necessaries,  No.   9— SoZtciior's  Lien, 
No.  2^Wages,  No.  2. 

MASTEB,  DUTY  AND  POWBBS  OF. 
See  Bottomry,  Nos.  6,  7.  9, 12,  IS^CoUision,  Nob. 
22,  23 — Damage  to  Cargo,   Nos.  4,  5 — Bale  of 
Cargo  by  Master,  Nos.  1,  2,  3,  4. 

MASTEE'S  WAGES. 

See  Necessaries,  No.  9— Maritime  Lieris,  Nos.  2,  3, 

^—Solicitor's  Lien,  No.  2— Wages,  No.  2. 

MATEEIAL  MEN. 
See  Necessaries,  Nos.  4,  5,  8,  9. 

MEASUBE  OF  DAMAGES. 
See  CoUision,  Nos.  39,  40,  41. 

MEASUEEMENT  OP  EEGISTEBED 

TONNAGE. 

See  Tonnage  Rates. 

MEETING  SHIPS. 
See  CoUision,  Nos.  12. 13. 

MEBOHANT  SHIPPING  ACTS. 

See  Collision,  Nos.  2, 23 — Limitation  of  Liability, 

Nos.  1,  2,  Z— Salvage,  No.  I— Ship. 

MEBGEE. 
See  Necessaries,  No.  10. 

METAGE  DUES. 
See  Charter-party,  No.  6. 

MISEEPEESENTATION. 

See  Inspection  of  Documents — Marine  Insurance, 

Nob.  24,  25,  26,  27,  28. 

MISTAKE. 

See  Costs,  No.  6 — Marine  Insurance,  Nos.  2,  8— 

Moxtgage,  No.  4 — Tonnage  Rates. 

MISTAKE  IN  SHIFS  NAME. 
See  Marine  Insurance,  Nos.  27,  28. 

MOBTGAGE. 

1.  Freight — Right  to — Possession — Second  mortgage 
— Lien — Priority. — ^A  first  registered  mortgagee 
of  a  ship,  on  taldng  possession,  is  legally  entitied 
to  any  freight  then  due,  and  a  second  mortgagee 
cannot  claim  to  have  the  value  of  ship  and  freight 
applied  as  one  fund  in  discharge  of  the  first 
mortgage,  and  after  that  is  discharged,  the 
balance  in  discharge  of  the  second  mortgage. 
The  first  mortgagee  has  the  paralinount  legal  title, 
and  he  takes  the  ship  and  freight  by  the  same 
title.  A  second  mortgagee  having  an  express  lien 
on  the  freight  does  not  acquire  a^y  right  as 
against  the  first  mortgagee,  nor  does  a  farther 
advance  by  the  first  mortgagee,  after  the  date  of 
the  second  mortgage,  alter  the  right  of  the  first 
mortgagee  to  the  freight  under  the  first  mortgage. 
(L.JJ.)  The  Liverpool  Marine  Credit  Company 
(Limited)  y.  WHson   page  323 

2.  Freight—'Possession — Mortgage  of  freight. — ^A 
mortgagee  of  a  ship  is  entitled  to  accruing  freight 
on  taking  possession,  and  this  right  is  not  taken 
away  by  the  fact  that  the  freight  is  mortgaged  to 
a  third  party  without  notice  to  the  mortgagee  of 
the  ship.     (V.C.M.)     Wilsony.  Wilson 265 

3.  Charterers — Mortgagees — Possession — Deduction 
of  advances  by  charterers. — ^Where  a  ship  is  mort- 
gaged previously  to  a  oharter-party  Sntered  into 
between  the  shii>owner  and  the  charterers,  and 
the  ship  is  subsequently  seized  by  the  mortgagees, 
the  charterers  are  not  entitled  to  deduct  from  the 
amount  due  for  freight  ^^▼»ft<»^tiz^y^'J!JteV)5lC 
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for  Bhips'  diibiiTBements  in  ezoesg  of  the*'BTim 
Btipnlated  for  by  the  charter-party,  even  if  they 
have   no   notice   of   the   mortgaire.      (Y.C3.) 

Tanner  T,  PhxlUps page  448 

4.  Mortgageee  in  possessum — Sale  of  ship  by — Dis- 
charge— Mistake — Registration — Admiralty  Court 
— Jurisdiction. — ^Where  mortgageee  in  possession 
sell  a  ship  to  a  purchaser,  and  at  his  request  en- 
dorse on  ^e  back  of  the  mortgage  deed  a  dis- 
charge,  which  is  by  mistake  registered  at  the 
Custom  House,  in  consequence  whereof  the  Cus- 
tom House  aui^orities  refuse  to  register  the  ship 
in  the  name  of  the  purchaser,  the  EUgh  Court  of 
Admiralty  has  jurisdiction  to,  and  will,  declare 
in  a  suit  of  mortgage  and  possession  brought  by 
Tender  and  purchaser  the.  property  to  be  in  the 
purchaser,  no  reason  to  the  contrary  being  shown. 

(Adm.)     TheBose  567 

S^  Maritime  Liens,  No.  4. 

MOETGAGEES. 
See  Bottomry,  No.  10— Costs,  No.  ^—Disbursements, 
No.  1 — Maritime  Liens,  No.  4 — Mortgage ,  Nos.  1, 
2,  3,  ^—Necessaries,  Nos.  4,  6. 

MOTION. 

See  OosU,  No.  S^Practiee,  Nos.  3,  8. 

MUTINY. 

See  Salvage,  No.  5. 

NAVAL  OPERATION. 
See  Foreign  Enlistment  Act  1870,  Nos.  1,  2,  3. 

NAVAL  SERVICE . 

See  Foreign  Enlistment  Act  1870,  Nos.  1,  2,  3. 

NECESSARIES. 

1.  Meaning  of— Admiralty  Court — Statutes. — The 
term  "  necessaries,''  where  used  in  the  statutes 
giving  the  Admiralty  Court  jurisdiction  orer  such 
claims,  has  the  same  meaning  as  is  given  to  it  by 
the  oommon  law  courts,  and  signifies,  whatever 
the  owner  of  a  yessel  as  a  prudent  man  would,  if 
present  under  circumstances  in  which  his  agent, 
in  his  absence,  is  called  upon  to  act,  have  ordered 
for  the  service  of  his  vessel.   Webster  v.  Seekamp 

(4  B.  A.  Aid.  352)  foUowed.     (Adm.)     The  Riga  246 

2.  Insurance  premiums — Charges  paid  for  entering, 
dues,  pilotages,  and  protest — Advances. — Pre- 
miums paid  by  a  ship  broker,  at  the  owners 
request,  to  procure  insurance  on  freight ;  chargres 
paid  by  a  ship  broker  for  entering,  reporting, 
and  piloting  a  ship,  for  tonnage  and  light  dues, 
and  for  noting  protest;  advances  made  by  a 
shipbroker  for  pilotage,  travelling  expenses  of 
the  master,  and  goods  supplied  for  the  ship's  use, 
are  necessaries.    (Adm.)    Id 246 

3.  Bro^ay6c/uir<7M.->-Brokerage  charges,  made  by 
a  ship's  broker  for  acting  as  ship's  agent,  and 
for  negotiating  a  charter-party,  may  be  neces- 
saries, but  must  be  shown  to  come  within  the 
definition.    (Adm.)    Id 246 

4.  Maritime  Uen — British  vessel — Mortgagee— Prio- 
rity, — Material  men  have  not  a  maritime  lien 

V  upon  a  British  or  Britidi  colonial  ship  for  neces- 
saries supplied  in  England.  All  valid  charges 
upon  the  ship,  to  which  persons  other  than  the 
owner  are  liable  for  the  necessaries  supplied, 
take  precedence  of  such  a  claim  for  necessaries. 
A  mortgage,  therefore,  has  priority  over  a 
material  man.  Semble,  that  when  a  British  ship 
has  been  transferred  by  sale  to  an  owner,  other  than 
the  owner  liable  for  the  necessaries,  no  claim  can 
be  made  against  the  ship  for  those  necessaries. 
(Adm.  and  Priv.  Co.)     The  Two  Ellens 40,  208 

5.  Maritime  lienr— Foreign  Ship.— Semble,  Material 
men  have  a  maritime  lien  for  necessaries  sup- 
plied to  a  foreign  ship.    (Priy.  Co.)    Id 208 


6.  Mortgage — Transferee^Bight  to  appear  in  cauee 
of  necessaries. — ^The  transferee  of  a  mortgage, 
although  the  transfer  be  not  registered,  has  a 
loeus  standi  in  a  cause  of  necessaries  instituted 
against  the  ship.   (Adm.)    The  Two  EUens...page    40 

7.  Ship's  agents — Advances — Sh4p*s  a>ceowU — Co* 
oumer— Bight  to  sue. — The  agents  of  a  foreign 
ship  in  a  British  port,  who  have  paid  for  neces- 
saries supplied  to  her,  or  who  have  rendered 
themselves  liable  to  pay  for  such  necessaries, 
may  prooeed  against  the  ship  for  such  advanoes 
as  were  made  on  the  ship's  account,  but  not  for 
the  balance  of  a  general  account  against  her 
owners.  A  co-owner  of  a  ship  may  prooeed 
against  the  ship  for  adTsaoes  made  by  him,  but 
semble,  not  if  he  is  interested  in  the  paitioular 
▼eyage  for  which  the  ship  is  supplied.  (Adm.) 
The  Undenoriter l27 

8.  Ship's  agent — Shipwright — Advances — Repairs 
— Priority  of  pa/yment. — A  ship's  agent  appointed 
by  a  master  on  his  arrival  in  port,  having  no  pre- 
vious knowledge  of  either  master  or  owner, 
making  no  inquiries  as  to  how  he  is  to  be  paid 
for  advanoes  for  necessaries,  and  allowing  the  ship 
to  be  placed  in  the  hands  of  a  shipwright  for  re- 
pairs, cannot,  when  her  value  is  inoreased  by 
the  repairs,  claim  to  be  paid,  in  a  suit  in  which  he 
arrests  the  ship,  in  priority  to  the  shipwright. 
(Adm.)    ThePanthea   133 

9.  Master — Part  owner — Agency — Wages — Priority. 
— ^A  master  of  a  foreign  ship,  who  is  also  part 
owner,  and  upon  whose  orders  necessaries  have 
been  supplied,  is  not  entitled  to  olaim  priority 
for  his  wages  over  the  material  men,  as  he  him- 
self is  personally  liable  to  them  for  the  necessaries 
supplied.  Semble,  that  a  master  who  is  not  part 
owner  would  not  in  such  oase  be  entitled  to 
priority  over  a  material  man,  as  he  also 
would  be  liable  for  the  neoeasaries  supplied  by 
his  orders  as  agent  for  his  owners.  In  a  suit  for 
master's  wages,  a  plea  by  material  men  that  the 
necessaries  were  supplied  by  the  master^s  orders, 

is  a  good  plea.    (Adm.)    The  Jenny  Lind 294 

10.  Bottomry  Bond — Merger. — A  clidm  for  neoea- 
saries supplied  to  a  ship,  to  secure  the  payment 
of  which  ^e  master  has  given  a  bottomry  bond 
on  his  ship,  is  merged  in  the  bond,  and  cannot  be 
enforced  by  the  material  men  on  the  single  oon- 
tract.     (Adm.)     The  EJpis   472 

11.  Domicil — Objection  to  jurisdiction — When  to 
be  taken — County  Court — Prohibition. — Where  a 
suit  is  instituted  in  a  County  Court  (Admiralty 
Jurisdiction)  under  31  &  32  Vict.  c.  71,  s.  8,  for 
necessaries  supplied  to  a  ship,  the  objection  that 
the  owner  or  part  owner  of  the  ship  is  domi- 
ciled in  England  or  Wales  (24  Vict.  c.  10,  s.  5) 
must  be  ti^en  before  judgment  is  pronounced. 
Where  the  objection  is  taken  for  the  first  time 
after  judgment  has  been  pronounced,  a  prohibition 
will  not  be  granted.   (Q.B.)    Ex]parte  Michael...  337 

12.  Bottomry  —  Cause  of  necessaries  —  Transfer 
of  cause — County  Court — Petition — Practice — 
Jurisdiction. — Where  a  cause  of  necessaries  is 
instituted  in  a  County  Court  under  the  County 
Courts  Admiralty  Jurisdiction  Act  1868  (31  A  32 
Vict.  c.  71)  and  is  transferred  under  sect.  8  of 
that  Act  to  the  High  Court  of  Admiralty,  and 
the  petition  of  the  plaintiff  shows  the  claim  to 
be  based  on  a  bottomry  bond  (the  County  Court 
having  no  jurisdiction  over  bottomry  bonds), 
the  High  Court  will  r^ect  the  petition.  Semble, 
that  where  a  suit  is  instituted  in  a  County 
Court  over  which  that  court  has  no  juris- 
diction, the  High  Court  of  Admiralty  cannot 
acquire  jurisdiction  by  transfer,  even  if  it  has 
original  jurisdiction  in  suoh  a  suit.  (Adm.)  The 
Elofis    , 472 
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18«  Viee-Admiralty  Court — Juritdictum — British 
po»8e89um, — ^A  Yioe-Admiralty  Court  has  no 
jiirisdioiion  under  24  Viot.  o.  24, 8. 10,  to  enter- 
tain a  snit  for  necessaries  supplied  at  a  port  ont 
of  the  possession,  that  is  the  Britash  possession, 
in  whioh  the  court  is  established.  (Vioe-Adm. 
Vict.)     The  Albion page  481 

14.  Pleading — Practice. — Where  a  petition^  in  a 
cause  of  neoessaries  alleges  that  money  was  ad- 
yanced  for  necessary  expenses  at  the  owner's 
request,  without  stating  what  those  necessary 
expenses  were,  such  a  (£dm  will  be  stmck  ont 
on  motion  to  reject  or  alter  the  petition.  (Adm.) 
The  Riga 246 

15.  BaHr--Payment  into  court — Order  of  Court  of 
Chancery, — Where  official  liquidators  of  a  com- 
pany paid  into  court  a  sum  of  money  in  lieu  of 
bail  in  a  suit  of  neoessaries,  and  then  obtained 
an  order  from  the  Court  of  Chancery  (England), 
restraining  the  plaintiff  from  proceeding  in 
the  suit  *'  until  further  order "  (mly,  the  Court 
of  Admiralty  of  Ireland  refused  to  make  an 
order  directing  the  payment  out  of  court  of 
the  money  to  the  defendants.  (Adm.  Ir.)  The 
Lion 821 

See  Bottomry,  No.  1 — Ooete,  No.  4 — Disburse* 
ments.  No.  1 — Solicitor's  Lien,  No.  1.  ^ 

NEGLIGENCE. 
See  Average  Stater — LimitcUion  of  Liability,  No. 
l.—Loss  of  Life— Salvage,  Nob.  15, 16, 17,21. 

NEUTBAL  CABCM). 
See  Carriage  of  Goods,  Nos.  18,  22,  25. 

NON-DELIVEEY  OP  CARGO. 
See  Bottomry,  No.  18 — Carriage  of  Goods,  Nos.  4, 
25, 26,  27 — County  Courts'  Adrniralty  Jurisdic* 
tion,  Nos.  1,  8. 

NOTICE  OF  AcrnoN. 
See  CdUision,  No.  36. 

ONUS  OF  PEOOF. 
See  Bills  of  Lading,  No.  2— Collision,  Nos.  25, 29, 
30,  31,  32,  9Z— Damage  to  Cargo,  No.  3— Marine 
Itisurajice,  No.  19 — Practice,  No.  2. 

OPEN  POLICY. 
See  Marine  Insurance,  Nos.  8,  21,  28. 

OVERTAKING  SHIPS. 
See  Collision,  Nos.  15, 16,  30. 

PARTIAL  LOSS. 
See  Marine  Insurance,  Nos.  30,  31,  32. 

PAETICULABS. 
See  Marine  InsurcMce,  No.  36. 

PASSAGE  MONEY. 
See  Marine  Insurance,  No.  6. 

PASSENGER. 
See  Carriage  of  Passengers — Inspection  of  Docu- 
ments. 

PASSENGERS'  LUGGAGE. 

See    Carriage    of   Passengers — Limitation    of 

Liability,  No.  1 — Salvage,  No.  18. 

PAYMENT  IN  MISTAKE. 
See  Tonnage  Bates. 
PERILS. 
See  Carriage  qf, Goods,  Nos.  4, 18, 19,  20,  21, 22, 25, 
26 — Chiirter .party,  Nos.  3, 4 — Consignor  and  Con- 
signee,  No.  Z—Dama^je  to  Cargo,  No.  3 — Marine 
Ineurcmce,  Nos.  13, 14, 15 — Salvage,  No.  7. 

PERSONAL  INJURY. 

See  Damage,  No.  1. 

PILOTAGE. 

See  Compulsory  Pilotage,  Nos.  1, 2, 3, 4 — Neces^ 

saries.  No.  2. 


piLora 

See    Collision,    Nos.    1,    11,    83 — Compulsory 
Pilotage,  Nos.  1,  2,  8,  ^--Salvage,  Nos.  10, 11. 

PIRACY. 
Arrest — Condemnation — Prior  sale — Innocent  pwr- 
chaser. — A  ship  duly  sold  before  proceedings 
taken  against  her  by  the  Oown,  by  public  auc- 
tion to  Skhondfide  and  innocent  purdiaser,  cannot 
be  afterwards  arrested  and  condemned  on  account 
of  former  piratical  acts,  at  the  suit  of  the  CJrown. 
(Priv.  CJo.)  Beg.  v.  McCleverty  f  The  Telegrafo 
or  Restauradon  page    63 

PLEADING. 
See  Charter-party,  Nos.  2,  4,  ^—Collision,  Nos.  26, 
27,  2S— Costs,  No.  b— Marine  Insurance,  Nos.  18, 
96— Necessaries,  Nos.  12,  l^Salvage,  Nos.  23, 
24,  30,  31. 

POLICY. 
See  Marine  Insurance,  Nos.  4, 5,  6,  7,  8, 10,  11, 12, 
19,  20,  21,  24,  28,  SI— Marine  Insurance  Associa* 
tion.  No.  4. 

PORT. 

Extent  of—Powers  of  Board  of  Trade— Taking 
ballast— The  powers  of  the  Board  of  Trade, 
under  the  Customs  Consolidation  Act  1858,  and 
the  Harbour  Transfer  Act,  1852,  to  appoint  ports 
and  to  declare  the  limits  thereof,  are  not  limited 
to  revenue  purposes  only,  nor  are  such  powers 
confined  to  **  ports  "  in  their  merely  geographical 
sense,  and  therefore  a  person  taking  ballast  or 
shingle  from  parts  of  the  shore  of  a  port,  the 
limits  of  which  had  been  extended  by  iiie  Board 
of  Trade,  such  taking  haying  been  prohibited  by 
them,  is  guilty  of  an  offence  under  54  Qeo.  3,  c. 
159, 8. 14.  (Q.  B.)  NichoUon  (app.)  /.  Williams 
(resp.)  67 

See  Carriage  of  Goods,  Nos.  21,  22,  24,  25,  27— 
Charter .pcbrty,  Nos.  4,  6 — Marine  Insurance, 
No.  24. 

POSSESSION. 

See  Mortgage,  Nos.  1,  2,  3, 4. 

PRACTICE. 

1.  Admiralty  Court  —  Vice-Admiraliy  Courts  — 
Proaties — Production  of. — The  usual  practice  in 
the  High  Court  of  Admiralty  as  to  the  production 
of  proxies  is  for  proctors  to  proceed  without  the 
exhibition  of  any  proxy  until  called  upon  to  pro- 
duce it,  and  When  called  upon  they  satisfy  the 
law  by  stating  the  names  of  the  parties  for  whom 
they  appear.  In  the  Vice- Admiralty  Courts  proc- 
tors are  not  bound  to  do  more  than  this,  under 
rule  40  of  the  Vice- Admiralty  Rules  and  Regula- 
tions, unless  upon  a  strict  order  of  the  court. 
(Priv.  Co.)    TheEuanne    155 

2.  Prowies — Proof  of— Production. — ^The  produc- 
tion of  a  proxy,  purporting  to  be  duly  signed  and 
sealed,  but.  without  proof  of  the  handwriting  of 
those  who  appear  to  have  subscribed  the  instruo- 
ment,  is  a  primd  facie  complian6e  with  an  order 
to  produce  a  proxy,  and  throws  the  onus  of  dis- 
proving its  authenticity  on  the  opponents.  (Priv. 
Co.)    Id 155 

8.  Want  of  proxy — Ol^ection  to  suit — Motum — Pro- 
test. — An  objection  to  a  suit  on  the  ground  oi  the 
non-productionofaproxy  is  apreliminary  objection 
to  be  raised  on  motion,  and  not  on  protest,  and  the 
utmost  a  court  of  admiralty  can  do  when  a  proxy, 
purporting  to  be  duly  signed,  is  produced  is  to 
stay  proceedings  unUl  further  information  can 
be  obtained.     (Priv.  CJo.)     Id 155 

4.  Admiralty    Court — Rs-arreet    of  ship — Coets — 
Admiralty  Court  Act  1861,  ss.  15  A  22.— The 
Hi^h  Court  of  Admiralty  will  issue  a  writ  under^T^ 
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the  Admiralty  Conrt  Act  1861 ,  bs.  15  &  22,  directed 
to  the  marshal,  for  the  re-arrest  of  a  ship,  to  ooyer 
oostfl  taxed  in  a  suit  against  her,  where  the 
damages  and  costs  together  exceed  the  amount 
ofbail.     (Adm.)     The  Freedom   page  19Q 

5.  Admiralty  Court — Befereruie  to  registrar  amd  mer- 
chant— Objection  to  report — Further  evidence. — 
The  Court  of  Admiralty  will  not,  in  a  cause  of 
collision,  hear  further  eyidence  on  objection  to 
the  registrar's  report  as  to  damages,  unless  the 
party  making  the  application  can  satisfy  the 
conrt  that  the  further  evidence  could  not,  by 
proper  diligence,  have  been  produced  before  the 
registrar  and  merchants,  or  that  the  party  asked 
at  the  reference  for  an  adjournment  to  produce  it, 
and  was  refused.     (Adm.)     The  Thwrin^ia   166 

6.  Admiralty  Cmirt — Reference  to  registar  and  mer- 
chants— Objection  to  report — Further  evidence — 
Affidavit, — The  affidavit  in  support  of  a  motion  for 
leave  to  produce  further  evidence  (on  objection 
to  the  registrar's  report),  where  the  object  is  to 
va^  the  evidence  already  given,  should  be  clear 
and  concise  as  to  the  witnesses  it  is  proposed  to 
call,  and  the  nature  of  their  testimony.  (Adm.)  Id.  166 

7.  Admiralty  Court — Reference  to  registrar  and 
merchants — Affidavit — Time  of  filing  affidavit. — 
The  affidavit  of  a  witness  who  is  not  tendered  for 
cros8-exanunation,and  who  deposes  to  a  factmate« 
rial  to  an  inquiry  before  the  registrar  and  mer- 
chants, should  be  filed  before'  the  hearing  of  the 
reference.    (Adm.)    Id 166 

8.  Admiralty  Court  —  Motion  —  Adjournment  — 
Filing  of  affidavit. — The  adjournment  of  the  hear- 
ing of  a  motion  in  the  Admiralty  Court  for  the 
convenience  of  counsel  does  not  preclude  the 
parties  making  the  motion  from  filing  and  using 

a  further  affidavit.     (Adm.)    Id 166 

9.  Admiralty  Court — Priority — Decree — Suitors  in 
pari  conditione. — The  rule  that  a  suitor  in  the 
High  Court  of  Admiralty  who  first  obtains  a 
decree  shall  have  priority  in  order  of  payment 
only  applies  where  suitors  are  in  pari  conditione. 
(Adm.)     TheMarkland 44 

10.  Admiralty  Court — Suit  in  rem — Decree  made  in 
mistake — Fower  to  rescind, — ^When  the  High 
Court  of  Admiralty  in  a  suit  in  rem  has  made, 
per  tncuriom,  an  order  directing  payment  out  of 
court  to  satisfy  the  claim  of  a  suitor,  the  court 
has  power  before  payment  to  vary  or  rescind  the 
order.    (Adm.)    Id 44 

11.  County  Courts — Admiralty  jurisdiction— Short- 
hoMd-writers  —  Reporter  —  Rules  —  Appeal. — ^By 
rule  32  of  the  General  Orders  for  the  Couniy 
Courts  Admiralty  Jurisdiction,  it  was  intended 
that  a  shorthand- writer,  or  at  least  a  reporter, 
should  be  employed  in  all  admiralty  causes  in  the 
C>>unty  Courts,  where  there  is  a  probability  of 
i^peal,  to  take  down  the  evidence,  so  that  the 
appellant  might  be  in  a  position  to  bring  up  at 
the  hearing  of  the  appeal  a  transcript  of  the  notes 

of  evidence.    (Adm.)     The  Busy  Bee 293 

See  Bottomry,  Ko.  U— Collision,  Nos.  26,  27,  28, 
34,  35,  36,  37,  38,  41— Co«^,  Nos.  3,  4-County 
Court  Admiralty  Jurisdiction,  No.  5 — County 
Court  oppealSyNoB.  1, 2 — Foreign  Enlistment  Act, 
1870,  Nos.  4,  5 — Inspection  of  documents — Neces- 
saries, Nos,  12, 14,  lb—Salvage,  Nos.  23,  24,  25, 
26,  27,  28,  29,  30,  31— Solicitor'*  lien.  No.  3. 

PEELIMINAET  ACT. 
See  Collision,  No.  34. 

PREMIUMS. 

See  Marine  Insurance,  No.  35 — Necessaries, 

No.  2. 

PEEPAYMENT  OF  FBEIGHT. 

See  Carriage  of  Goods,  No.  12. 


PRESENTATION. 
See  Bottomry,  Nos.  4,  5. 

PRINCIPAL  AND  AGENT. 
Order  to  purchase  goods — Construction  of  by  ctgent 
— PrincipoTs  power  to  repudiate. — ^Where  a  prin- 
cipal gives  an  order  to  an  agent  in  such  uncer- 
tain terms  as  to  be  susceptible  of  two  different 
meanings,  and  the  agent  bond  fide  adopts  one  of 
them  and  acts  upon  it,  it  is  not  competent  to  the 
principal  to  repudiate  the  act  as  unauthorised  be- 
cause he  meant  the  order  to  be  read  in  the  other 
sense  of  which  it  was  easily  capable.  An  order 
to  agents  to  purchase  500  tons  of  sugar  at  a  cer- 
tain limit  to  cover  costs,  freight,  and  insuranoe, 
'*  50  tons  more  or  less  no  moment  if  it  enables 
you  to  get  a  sui^ble  vesspl,"  is  substantially 
complied  with  by  the  shipment  by  the  agents  of 
400  tons,  the  agents  bond  fide  adopting  this  con- 
struction of  the  order,  of  which  it  was  fairly 
capable.  (H.  of  L.)  Ireland  and  others  v.  Living- 
ston   page  389 

PRIORITY. 
See  Consignor  and  Consignee,  Nos.  1,2 — Costs,  No.  2 
— Maritime  Lierw,  Nos.  1, 2, 3,4— Mortgagee,  Nos. 
1,  2,  3 — Necessaries— Nob.  4,  8,  d— Practice,  No. 
9 — Solicitor's  Lien,  Nos.  1,  2 — Wages,  No.  2. 

PRIZE  OF  WAR. 
See  Foreign  Enlistment  Act,  1879,  Nos.  1,  2,  3. 

PRCXJTOR. 
See  Practice,  Nos.  1,  2,  3. 

PROFITS. 
See  Marine  InsuraTice,  No.  9. 

PROfflBITION. 

See  Admiralty  Court,  Nos.  2, 3 — Damage,  No.  1 

— Lord  May  or* s  Court — Necessaries,  No.  11. 

PROTEST. 

See  Bottomry,  No.    5 — Necessaries,  No,  2 — 

Practice,  No.  3. 

PROTEST  OF  CONSUL. 

See  Wages,  No.  1. 

PROXY. 

See  Practice,  Nos.  1,  2,  3. 

RE-ARREST  OF  SHIP. 

See  Practice,  No.  4. 

REFERENCE  TO  REGISTRAR  AND  MERCHANTS. 

See  Colliaioji,  Nos.  41,  44 — Practice,  Nos.  5,  6,  7. 

REGISTRAR'S  REPORT. 

See  Colliwon,  No.  41 — Practice,  Nos.  5,  6. 

REGISTRATION  OF  SALE. 

See  Mortgage,  No.  4. 

REGULATION   FOR   PREVENTING   COLLISIONS 

AT  SEA. 

See  ColUsum,  Nos.  2,  4,  5,  7,  8,  9,  10, 11,  13, 

14,  15,  18, 19,  30. 

REPAIRS  OF  SHIP. 

See  Bottomry,  Nos.  6,  7,  8,  12 — Marine  In' 

surance,  Nos.  25,  31 — Necessaries,  No.  8. 

REPORTERS. 

See  County  Court  Appeals,  No.  1 — Practice,  No.  11. 

RESTRAINTS  OF  PRINCES. 

See  Carriage  of  Goods,  Nos.  21, 27. 

REVOKING  DECREE 

See  Practice,  No.  10.    r\r\r%^{> 
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BISKS. 
See  Bottomry,  Nog.  1,  2 — Carriage  of  goods.  Nob. 
4,  19,  20,  21,  22,  26— CoWmon,   Noa.   18,   14, 
22—Mar%ne  Iviiwra/nce,  Nob.  3,  5,  8,  10,  11, 12, 
13,  14, 15. 

RIVAL  SALVOES. 

See  Salvage,  Nob.  26,  27. 

EIVEB  NAVIGATION. 

See  Collision,  Nob.  18,  19,  20. 

SAILING  SHIP. 

See  Collision,  Nob.  9, 10, 12, 16,  20^8alvage, 

No.  22. 

SALE  OF  CAEGO  BY  MASTEB. 

1.  Authority  of  master — Necessity  for  sale — Inabi- 
lity to  communicate  with  oumers — Agency — Duty 
to  sell. — ^The  aathoritj  of  a  master  of  ^  ship  to 
Bell  the  grooda  of  the  abBent  owner  is  derived  from 
the  necessity  of  the  situation  in  which  he  is 
placed;  and,  consequently,  to  justify  his  thus 
dealing  with  the  goods  he  must  establish  (1)  a 
necessity  for  the  sale ;  and  (2)  inability  to  com- 
municate with  the  owner  and  obtain  his  direc 
tions.  Under  these  conditions,  and  by  force  of 
them,  the  master  becomes  the  agent  of  tiie  owner, 
not  only  with  the  power  but  under  the  obligation 
(within  certain  limits)  of  acting  for  him ;  but  he 
is  not  entitled,  to  substitute  his  own  judgment 
for  the  will  of  the  owner  in  selling  the  goods  if  it 
is  possible  to  communicate  with  the  owner  and 
ascertain  his  will.  (Priy.  Co.)  The  Australasian 
Steam  Navigation  Company  v.  Morse pa^e  407 

2.  Necessity  for  sale — Interest  of  ovmer. — There  is  a 
necessity  for  the  sale  of  cargo  by  a  master  if, 
under  the  circumstances  of  the  case,  a  sale  is  the 
best  and  most  prudent  thing  to  be  done  for  the 
interest  of  the  owner.    (Pri v.  Co.)    Id 407 

3.  Communication  with  owners. — Urgency  for  saXe — 
Distance — Mea/ns  of  communication — Duty  of 
m^ister — Telegraph. — The  possibility  of  communi- 
cating with  the  owner  of  a  cargo  depends  upon 
the  circumstances  of  each  case,  inyolving  a  con- 
sideration of  the  facts  which  create  the  urgency 
for  an  early  sale,  the  distance  of  the  port  from 
the  owners,  the  means  of  communication  which 
exists,  and  the  general  position  of  the  master  in 

.  the  particular  emergency.  Such  communication 
only  need  be  made  when  an  answer  can  be  ob- 
tained, or  there  is  a  reasonable  expection  that 
it  can  be  obtained,  before  sale;  the  master  is 
bound  to  emply  the  telegraph  as  a  means  of 
communication,  where  it  can  be  usefully  done ; 
but  the  state  of  the  particular  telegraph,  the  way 
in  which  it  is  managed,  and  the  possibility  of 
transmitting  explanatory  messages,  are  proper 
subjects  to  be  considered  in  determining  the 
question  of  the  practicability  of  communication. 
(Priv.  Co.)    Id 407 

4.  Com/munication  with  owner — General  cargo. — 
The  fact  that  a  master  cannot  communicate  with 
all  the  owners  of  a  general  cargo  does  not  of 
itself  justify  him  in  selling  without  communicat- 
ing with  any  of  the  owners ;  but  this  fact,  in- 
creasing the  embarrassment  of  the  master,  is  to 
be  considered  when  an  estimate  of  his  conduct 
has  to  be  formed.     (Priv.  Co.)    Id 407 

SALE  OF  GOODS. 
See  Consignor  and  Consignee,  No,  3 — Principal 
and  <igent — Vendor  and  Purchaser, 
SALE  OF  SHIP. 
Foreign  contract — Specific  performance — Pow&r  of 
Court  of  Chancery. — The  Court  of  Chancery  has 
power  to  grant  specific  performance  of  a  contract 
to  purchase  a  ship.    A.,  an  Englishman,  entered 
into  a  contract  at  Hamburgh  to  purcluiBe  from 
B.,  a  foreigner,  a  foreign  ship,  then  on  her  home- 


ward voyage  to  Cork,  possession  to  be  given 
on  discharge  of  the  cargo  at  any  port  whither 
she  may  be  ordered.  The  vessel  was  ordered  to 
Sunderland  and  discharged  her  cargo.  The 
Court  granted  to  A.  siiecific  performance  against 
B.,  who  was  out  of  the  jurisdiction,  and  re- 
strained the  removal  of  the  vessel  from  Sunder- 
land. (V.C.M.)    HaH  V.  Herwig page  572 

See  Costs,  No.  2 — Mortgage,  No.  4— Pmk^. 

SALVAGE. 

1.  Admiralty  Court — Vahie  of  rated  property  vnder 
J61000 — Jurisdiction — Merchant  Shipping  Acts — 
County  Court  Admiralty  Jurisdiction  Act  1868. — 
The  jurisdiction  in  salvage  causes,  when  the 
value  of  the  property  is  under  ^61000,  taken  away 
by  the  Merchant  Shipping  Act  1854  (17  &  18 
Vict.  c.  104)  sect.  460,  and  the  Merchant  Shipping 
Act  Amendment  Act  1862  (25  A  26  Vict.  c. 
63)  sect.  49,  is  restored  to  that  court  by  the  • 
County  Courts*  Admiralty  Jurisdiction  Act  1868 
(31  &  82  Vic.  c.  71)  sect.  9.  (Adm.)  The  • 
Empress  183 

2.  Short-handed  ship-^Putting  hands  on  hoard — 
Ownors,  master  amd  Crew — Right  to  salvage  re- 
ward.— Putting  additional  hands  on  board  a 
vessel  in  distress,  which  has  been  driven  out  to 
sea  by  stress  of  weather  shorthanded,  to  assist 
in  bringing  her  into  port,  is  a  salvage  service. 
The  men  so  placed  on  board  the  distressed  vessel 
are  the  principal  salvors,  but  the  owners,  master, 
and  crew  of  the  salving  vessel  are  entitled  to 
share  in  the  reward ;  the  owners,  however,  are 
entitled  only  to  a  smaJl  proportion  as  their  vessel 
itself  does  not  under  such  circumstances  render 
assistance,  and  the  only  ride  they  run  is,  that 
she  may  be  shorthanded  in  bad  weather.  (Adm.) 
The  Charles 296 

3.  Strandedship — BMftvngcargo — Labourers — Right 
to  reward. — ^Work  done  by  labourers  in  shifthig 
the  cargo  of  a  vessel  that  has  been  damaged  by 
collision  and  so  forced  to  run  ashore,  for  the  pur- 
pose of  lightening  her  and  of  enabling  her  to  be 
sufficiently  repaired  to  get  to  the  nearest  port, 
is  in  the  nature  of  salvage  service,  and  entitles 
the  labourers  to  salvage  reward.  (Adm.)  The 
Antilope  613 

4.  Slipping  cable  —  Taking  out  anchor  and 
chain  —  Salvage  service. — ^Taking  out  during 
bad  weather  an  anchor  and  chain  to  a  vessel, 
which  is  compelled  to  slip  her  cable  to  get  away 
from  a  dangerous  iposition  and  run  for  a  place  of 
safety,  is,  although  the  anchor  and  chain  in 
the  result  are  not  needed,  a  salvage  service. 
(Adm.)    TheM>lus   616 

5.  Mutiny — Officers  ineapoMtated — S%ipplying  ojBUcer 
— Master,  ovmers,  amd  crew — Right  to  reward. — 
Where  the  officers  of  a  vessel  are  rendered  in- 
ci^Mbble  of  navigating  her  by  reason  of  a  mutiny 
on  board,  and  another  vessel  sends  her  mate  on 
board,  and  the  disabled  vessel  is  taken  by  him 
into  place  of  safety,  the  other  vessel  is  a  salvor, 
and  her  owners,  master,  and  crew  are  entitled  to 
salvage  reward.  (U.S.  Dist.  Ct.;  S.  Dist.  of 
N.Y.)     The  Brig,  J.  L.  Bowen  and  her  cargo 106 

6.  Charterer — Demise  of  ship — Right  to  salvage. — 
A  charter-party,  by  which  it  is  stipulated  that 
the  charterer  ^lall  bear  all  expenses,  pay  the 
wages  of  the  crew,  and  all  charges  incidental  to 
the  running  of  the  steamer,  except  marine  insur- 
ance, and  that  the  steamer  shall  be  delivered  up 
at  the  termination  of  the  engagement,  in  the 
same  and  as  good  condition  as  she  was  at  the 
time  of  the  hiring,  so  passes  the  ship  to  the 
charterer,  that  he  is  entitled  as  pro  hde  vice 
owner  to  reward  for  salvage  service  which  may 

be  rendered  by  the  vesseL    (Adm.)    The  Scout,.,  258  ^ 
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7.  Salvage  of  $hip  and  cargo — Bdlving,  and  salved 
ship  owned  by  same  persona — BUU  of  lading — 
Excepted  perils — RigM  of  oi/merSf  tnaster,  and 
crew  to  salvage  reward. — ^Where  a  eorew  steam- 
ship oarrying  cargo  under  bills  of  lading,  con- 
taining the  exception  "  accidents  from  machi'> 
TLGTj"  becomes  disabled  through  her  machinery 
breaJdng  down,  and  another  vessel  belonging  to 
the  same  owners  renders  salvage  service,  and 
brings  the  disabled  ship  into  safety,  those 
services  being !  over  and  above  the  contract  to 
carry  safely  and  deliTer  in  the  like  good  order 
and  condition  as  shipped,  entitle  the  shipowners 
to  salvage  reward,  as  againgt  the  cargo  of  the 
salved  vessel.  The  master  and  crew  of  the  salving 
vessel  are  entitled  to  reward  as  against  ship, 
cargo,  and  freight.    (Adm.)    The  Miranda.,. pcige  440 

8.  Crew  of  ship  as  salvors — Abandonment  by  master 
and  crew — Dissolution  of  contract. — The  abandon- 
ment  of  a  vessel  in  distress  by  her  master 
(accompanied  by  the  majority  of  ^e  crew) 
operates  as  a  dissolution  of  the  contract  between 
the  owners  and  seamen,  and  if  one  of  the  crew 
voluntarily  remains  on  board,  and  renders  salvage 
services,  he  is  entitled  to  salvage  reward.  (Adm.) 
The  Lionet 438 

9  Ships  belonging  to  same  owners — Right  of  crew  to 
reward — Contract. — ^Where  salvage  services  are 
performed  by  one  ship  to  another,  and  both 
vessels  belong  to  the  same  owner,  the  crew  of  the 
ship  which  has  performed  the  salvage  service  is 
entitled  to  salvage  reward,  if  [the  services  ren- 
dered are  not  snch  as  the  crew  are  bound  Ito 
perform  under  their  contract.  (Priv.  Co.)  The 
Sappko 65 

10.  Pilot — Contract  of— Right  to  salvage  reward, — 
A  pilot  entering  into  an  engagement  to  pilot  a 
vessel  undertakes  to  supply  local  knowledge  and 
the  peculiar  skill  of  his  class,  and  will  not  be 
allowed,  even  though  he  contribute  to  the  safety 
of  the  vessel,  to  change  t)ie  character  of  his  ser- 
vice from  pilotage  to  salvage,  except  where  the 
vessel  was  in  distress  before  he  went  on  board  to 
render  the  service,  or  where  such  circumstances 
of  extreme  danger  and  personal  exertion  super- 
vene, which  exalt  his  service  into  a  salvage  service. 
(Adm.).    TheJSolus    516 

11.  Waterman — Acting  pilot — Right  to  salvage  re- 
ward.— ^A  waterman  acting  as  a  pilot  is  subject  to 
tho  same  disabilities  as  a  licensed  pilot  in  respect 
of  claiming  salvag^e  reward  against  a  ship  which 

he  has  be^  engii^ged  to  pilot.    (Adm.)    Id 516 

12.  ContrcLct  with  salvors — Employment  by  salvors 
of  third  persons — Knowledge  of  contract — Right 
to  reward. — ^A  contract  between  salvors  and 
owners  for  an  agreed  amount  to  be  paid  in  any 
event,  creates  <mly  a  personal  obligation  on  the 
part  of  the  owners,  and  as  a  salvor  by  contract 
has  no  claim  against  the  property  salved  beyond 
the  contract  price,  such  a  claim  cannot  create 
against  the  owners  of  the  property  any  obligation 
beyond  that  price  in  favour  of  a  third  party,  who, 
with  a  knowledge  of  the  contract,  is  employed  by 
the  salvors  to  assist  in  recovering  the  property. 

iV.  9-. Diet.  Ct.  of  Mich.)  The  Schooner  Marquette  404 

13.  Contract  for  salvage  services — Effect  of  Com- 
petent parties — Increased  difficulty  of  service — 
Payment  into  court — Estoppel. — A  contract  to 
perform  salvage  services  when  entered  into  by 
competent  parties  is  binding,  even  if  the  services 
increase  in  difficulty.  Even  if  one  of  the  parties, 
being  at  the  mercy  of  the  other,  consents  to 
abandon  the  contract,  the  Admiralty  Court  will 
uphold  the  agreement.  The  owners  of  the  salved 
vessel  will  not  be  stopped  from  setting  up  the 
agreement  by  tender  or  payment  into  court  of 
money  by  way  of  compensation  for  damages  and 


extra  expense  incurred  by  the  salvors.    (Adm.) 
The  Waverley pa^e    47 

14.  Contract  for  expenses — Right  to  reward — Ousting 
of  right. — ^An  agreement  entered  into  between  the 
master  of  the  ulving  ship  and  the  officer  com- 
manding the  distressed  vessel,  by  which  the  latter 
acknowledges  the  receipt  of  the  men,  and  under- 
takes *'  to  pay  all  expenses  attached  thereby,  tm 
my  vessel  is  in  distress  for  want  of  men,  and  I 
cannot  bring  her  in  without  help,"  is  not  such  an 
agreement  as  will  oust  the  right  of  the  salvors  to 
reward,  but  is  an  agreement  to  pay  expenses  in 
all  events.  SemhUt  eien  if  the  agreement  did 
oust  the  right  of  the  others,  it  would  not  effect 
the  .right  of  the  men  placed  on  board  the  dis- 
tressed vessel.     (Adm.)    The  Charles 296 

15.  Collision — Default  of  salvor — Right  to  salvage 
reward. — A  vessel  rendering  assistance  to  another 
which  she  has  injured  in  collision  cannot  claim 
salvage  reward  if  the  collision  takes  place  by  her 
default.    (Adm.)    The  Qlengaber   401 

16.  Collision — Salving  vessel  owned  by  oumers  of 
vessel  doing  damage — Right  to  salvage  reujard. — 
The  owners,  master,  and  crew  of  a  vessel  which 
renders  assistance  to  a  vessel  injured  by  collision 
are  not  deprived  of  their  right  to  salvage  reward 
by  the  fact  that  some  of  the  owners  are  also  owners 
of  another  vessel  by  whose  misconduct  the  colli- 
sion takes  place.    (Adm.)     Id ^1 

17.  Collision — Salvoremployedbywrong^doing vessel 
— Right  to  salvage  reward. — A  vessel  rendering 
salvage  assistance  is  not  deprived  of  her  right  to 
reward  by  the  fact  that  she  is  employed  by  a 
vessel  whose  misconduct  renders  her  employment 
necessary.    (Adm.)    Id 401 

18.  Passengers*  baggage — ^Ift«n.— Salvors  have  no 
lien  upon  personal  baggage  and  effects  belonging 
to  passengers  on  board  a  salved  vesseL  (Adm.) 
The  Willem  III. — 129 

19.  Life  salvage — Foreign  ship — Serviceoutof British 
waters. — Salvors  of  life  cannot  recover  salvage 
reward  under  the  Admiralty  Court  Act  1861, 
sect.  9,  for  services  rendered  outside  British 
waters  to  a  foreign  ship,  even  though  such  services 
are  by  another  vessel  to  which  the  salved  per- 
sons have  been  transferred  by  the  original  salvors 
completed  within  British  waters.  (Adm.)  The 
Willem  III. 129 

20.  Value  of  salved  property — Assessment  of  reward — 
Deduction  of  expenses  paid  by  salvors. — Expenses 
incurred  in  salving  a  vessel,  such  as  pumping, 
watching,  &c.,  which  strictly  ought  to  be  paid 
by  the  marshsJ  of  the  High  Court  of  Admiralty, 
n^  if  paid  by  salvors,  he  deducted  from  the  value 
of  the  salved  vessel  in  assessing  the  salvage  re- 
ward.   (Adm.)    TheLeoonet 438 

21.  Extent  of  Liahility — If ebligence  of  salved  ship — 
Injury  to  salvor. — The  F.  having  got  aground, 
the  M.  came  to  her  assistance.  They  were  lashed 
together,  the  V.  being  the  more  powerful  vessel. 
The  V.  got  off,  but  the  M.  ran  upon  a  snag  and 
made  a  hole  in  her  bottom,  and  was  lost.  The  V. 
had  been  aground  more  than  a  day,  and  had  had 
ample  opportunity  of  knowing  the  locality.  Held : 
That  in  having  failed  to  mi^e  the  necessary  in- 
vestigations as  to  the  dangers  of  the  place,  and 
being  the  chief  and  controlling  motive  power, 
the  V.  was  liable  for  the  services  and  the  loss  of 
the  M.  (U.S.  Circ.  Ct. ;  S.  Dist.  of  HI.)  The 
Misssionary  Y.  The  Virginia 107 

22.  Appointment — Owners^  mobster,  and  crew — Sail- 
ing vessel — Steam  power. — In  apportioning  sal- 
vage reward  among  the  owners,  master,  and  crew 
of  a  sailing  vessel  which  has  rendered  salvage 
service  by  towing  a  vessel  in  distress,  and  remain- 
ing by  her  in  bad  weather,  the  High  Court  of 
Admiralty  will  not  allot  to  the  owner  the  i 
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proportion  as  that  allotted  to  the  owners  of  a 
steamship  [(usually  one-half)  nnless  it  appears 
that  the  sailing  vessel  itself  was,  as  in  the  case  of 
services  rendcKred  by.  means  of  steam  power,  the 
chief  agent  in  effecting  the  salvage.  (Adm.) 
ThePahnyra  182 

23.  Admiralty  Court  —  Pleading  —  Proceedings 
against  skip  and  cargo — Settlement  of  claim 
against  ship — Plea  of, — In  a  canse  of  salvage 
originally  instituted  against  ship  and  cargo, 
where  the  owners  of  the  ship  have  settled  the 
claim  against  the  ship,  the  plaintiffs,  in  proceed- 
ing against  the  cargo,  may  plead  the  fact  that 
they  have  so  settled  with  the  shipowner,  bnt  are 
not  entitled  to  plead  the  amount  paid  in  settle- 
ment.    (Adm.)     The  Due  Checchi   page  294 

24.  Admiralty  Court — Pleading — Suits  in  different 
courts — Plea  of  amount  recovered, — Where  two 
suits  of  salvage  were  instituted  by  different  sets 
of  salvors  in  respect  of  salvage  services  rendered 
to  the  same  property  on  the  same  occasion,  the  one 
suit  in  the  Admirally  Court  of  the  Cinque  Ports, 
the  other  in  the  High  Court  of  Admiralty,  and  the 
salvors  in  the  former  suit  recovered  salvage  re- 
ward, the  High  Court  allowed  the  amountof  such  re- 
ward recovered  to  be  pleaded  by  the  defendants  in 
their  answer  in  that  court  for  the  purpose  of  inform- 
ing  the  court  of  the  value  of  the  property  against 
wJdch  it  would  have  to  make  its  award,  IJiat  vi^ue 
being  the  net  value,  less  all  proper  deductions, 
and  an  award  previously  made  .by  a  competent 
court  in  respect  of  the  same  service  being  a 
proper  deduction.    (Adm.)    The  Antilope 513 

25.  Admu-aliy  Court — Practice — ConsoUdaiion  of 
causes, — The  Court  of  Admiralty  will  consolidate 
causes  of  salvage  instituted  on  behalf  of  several 
sets  of  salvors  on  the  application  of  the  plaintiffs. 
(Adm.)     The  Melpomene   «...  515 

26.  Admiralty  Court — Consolidated  causes — Prac- 
tice— Conflicting  interest. — ^Where  salvage  causes 
have  been  consolidated  by  order  of  the  Court  of 
Admiralty,  but  it  appears  that  the  interest  of  one  of 
the  plaintiffs  conflicts  whith  those  of  the  others,  the 
court  will  give  leave  for  that  plaintiff  to  appear 
separately  by  counsel  at  the  ^hearing.  (Adm.) 
The  Scout 258 

27.  AdmiraXty  Court — Practice — Rival  salvors — 
Right  to  begin — Cross-exa/mination — Consolida- 
tion— Lifesaivor, — ^In  a  salvage  suit  in  the  Court 
of  Admiralty  where  there  are  rival  salvors,  the 
right  to  begin  depends  upon  the  circumstances  of 
each  case,  but  the  salvor  who  first  enters  his 
suit  has  originally  the  right  to  begin,  unless 
special  circumstances  be  shown.  Bival  salvors 
have  a  right  to  cross-examine  each '  other's 
witnesses,  but  only  on  a  point  at  which 
they  are  at  issue.  A  salvor  who  saves  life  in 
addition  to  the  services  rendered  by  him  in  con- 
nection with  the  other  salvors,  is  not  bound  to 
consolidate,  where  the  salvors  cannot  agree  as  to 
the  conduct  of  the  cause.  (Adm.)  The  Morocco ; 
TheWUlemlll,  46,  129 

28.  Admiralty  Court — PrcLctice — Evidence — Amount 
of  claim, — ^In  a  salvage  suit  evidence  of  the 
amount  on  which  another  suit  has  been  instituted 
in  another  court  for  services  rendered  at  the 
same  time  is  not  admissible.  (Adm.)  The 
Antilope  477 

29.  Tender— Costs— PrcLctice— Admiralty  Court. — 
A  tender  in  a  cause  of  salvage  in  the  High  Court 
of  admiralty  must  be  made  with  costs,  or  the 
ground  for  refusing  costs  must  appear  upon  the 
face  of  the  tender.  (Adm.)     The  Thracian 207 

3  0.  Tender — Appeal  from  Oinqu  Ports — Practice — 

Adnfiiralty  Court.— -On  appeal  by  the  owners  of  a 

salved  ship  from  a  salvage  award  made  by  the 

Cinque  Ports  ComziissionerSjthe  appellants  may. 

Vol.  I,  N.S. 


without  filing  pleadings,  place  upon  the  file  of 
the  court  a  tender,  although  no  tender  was  made 
before  the  Commissioneri,  and  the  respondents 
are  bound  to  accept  or  reject  a  tender  so  made. 
(Adm.)     The  Annette page  577 

31.  Evidence— Appeal  from  Cinqiis  Ports — Practice 
— Value  of  salved  property — Admiralty  Court. — 
An  appeal  from  an  award  of  Cinque  Ports  Com- 
missioners being  in  the  nature  of  a  rehearing, 
pleadings  may  be  filed  and  new  evidence  given  by 
the  appellanix,  although  at  the  imminent  risk  of 
costs;  and,  consequently,  the  question  of  the 
value  of  the  salved  property,  although  agreed 
before  the  commissioners,  may  be  reopened  on 
appeal.    (Adm.)    Id 577 

32.  Appeal — IncreaMng  reward — Chrounds  for. — 
The  Privy  Council  will  increase  the  amount 
awarded  by  the  Admiralty  Court  for  salvage  ser- 
vices where  such  amount  would  not  be  fair  com- 
pensation, considering  the  risk  and  amount  of  pro- 
perty and  number  of  lives  saved.  But  the  dif- 
ference must  be  very  considerable  before  they  will 
interfere.  Where  the  same  salvage  services  are 
rendered  at  first  with  great  risk,  but  afterwards 
with  ease,  the  oourt  will  only  treat  it  as  one 
transaction.    (P.C.)    TheQlenduror 31 

SALVOR'S  LIEN. 
See    Salvage,    No.     18. 

SEA  FISHERIES  ACT  1868. 
See  Collision,  No.  29. 

SEAWORTHINESS. 
See  Carriage  of  Qoods,  No.  7 — Marine  Insurance, 
No.  36. 

SET  OFF. 
See  Marine  Insurance,  No.  35. 

SHIP. 

Fishing  coble — Seagoing  vessel — Merchant  Ship- 
ping Acts  Amendment  Act  1862,  s.  3 — Board  of 
Trade — Justices — Jurisdiction. — A  fishing  coble 
of  ten  tons  burthen,  24ft.  in  length,  and  decked 
forward,  with  two  movable  masts  and  lug-sails, 
accustomed  to  go  twenty  miles  out  to  sea,  and  to 
remain  out  twelve  hours  at  a  time,  usually  sailing, 
but  sometimes  propelled  by  oars,  is  a  "  ship " 
within  the  meaning  of  the  Merchant  Shipping 
Amendment  Act  1862,  s.  3.  Where  stlch  a  vessel 
was  run  down  ^7  &  steamer,  and  her  crew 
drowned,  the  Board  of  Trade  sent  down  a  clerk 
to  the  coroner's  inquest  held  thereon,  and  he  took 
notes  of  the  evidenee  and  forw&rded  them  to  the 
Board  of  Trade,  and  they  directed  the  justices  to 
hold  an  inquiry,  it  was  held  that  such  justices 
had  jurisdiction  to  hold  such  inquiry  under  the 
Merchant  Shipping  Acts.  (Q.B.)  Ex  parte  Fer- 
guson and  Hutchinson 8 

See  Bottomry,  Nos.  5, 6, 7, 8,  9, 12, 13, 14— Carriage 
of  Goods,  Nos.  2,  5,  7,  18 — Marine  Insurance, 
Nos.  25, 26, 27, 28,  S6Salvage,  Nos.  2,  3,  4,  5,  6, 
7,  8,  9, 14,  15,  16, 17, 19,  21,  23. 

SHIP-AGENT. 

See  Bottomry,  Nos.  10,  II— Necessaries,  Nos.  2, 

3,  7,  8. 

SHIP  BROKER. 

See  Cov/nty  Courts  Admiralty  Jurisdiction,  No.  4 

— Necessaries  Nos.  2,  3,  7,  8. 

SHIPOWNER. 
See  Bills  of  Lading,  Nos.  1,  2— Carriage  of  Goods, 
Nos.  5,  6,  7, 13,  14, 15,  16,  17,  20,  21—Charter. 
party,  Nos.  4,  6 — Salvage,  Nos.  6, 7. 


SHIPPERS. 
See  Carriage  of  Goods,  No.  15. 
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SHIPWEIGHT. 
See  Necessaries,  No.  8. 

SHOETHAND  WRITEES. 

See  County  Court  Appeals,  No.  1 — Practice, 

No.  11. 

SHORT  SHIPMENT. 

See  Carriage  of  Goods,  Nos.  13, 14 — County 

Courts  Admiralty  Jurisdiction,  No.  1. 

SIGNALS. 
See  Collision,  Nob.  3,  4,  5,  8,  20,  29. 

SLIPS. 
See  Marine  Insurance,  Nos.  17, 18, 19,  20,  37,  38. 
SOLICITOE'S  LIEN. 

1.  Priority — Necessaries — Admiralty  Court. — Where 
a  solioitor  in  a  oause  in  the  High  Court  of  Admi- 
ralty has  acquired,  by  order  of  the  oourt  under 
23  &  24  Viot.  0.  127,  seot.  28,  or  otherwise,  a 
lien  for  his  costs  upon  a  ship,  as  for  property 
reooyered  or  preserved  by  his  exertions,  or  upon 
its  proceeds  in  court,  his  lien  takee  precedence 
of  liens  for  necessaries  supplied  after  the  insti- 
tution  against  the  ship  of  the  cause  in  respect  of 
which  he  is  entitled  to  costs,  but  not  of  liens  for 
necessaries  supplied  before  the  institution  of  that 
cause.     (Adm.)     Ths  Heinrich     page  260 

2.  Priority^Ma^ter*s  wages — Master  part  owner. 
— A  Bolicitor'a  lien  takes  precedence  of  the  lien  of 
the  master  of  the  ship  for  his  wages,  where  the 
master  is  also  part  owner,  and  has  instructed  the 
solicitor  to  defend  a  cause  instituted  against  the 
ship.     (Adm.)     The  Heinrich 260 

3.  Wages  suit — Lien  for  costs — Change  of  solicitors 
— Practice — Order  for  payment — Admiralty  Court. 
Where  a  solicitor  for  a  defendant  in  a  wages 
suit  was  entitled  to  a  lien  for  his  costs  on  the 
balance  of  a  sum  of  money  paid  into  the  registry 
in  lieu  of  bail  (after  payment  of  the  plaintiff's 
claim  and  costs)  and  the  defendant  wishing  to 
dispute  the  regristrar's  report  on  the  plaintiff's 
claim,  to  which  he  had  preyiously  submitted, 
caused  another  appearance  to  be  entered  for  him 
by  other  solicitors,  without  previously  paying  his 
original  solicitor's  costs,  the  court  ordered  the 
second  appearance  to  be  set  aside,  and  the  origi- 
nal solicitor's  costs  to  be  paid  out  of  the  fund, 
after  payment  of  the  plaintiff's  claim  and  costs, 
leaving  the  other  solicitors  to  apply  and  enter  an 
appearance  after  this  had  been  done.  (Adm.) 
TheOneiza 470 

SOVEEEIGN  PEINCE. 

See  Admiralty  Court,  No.  3 — Jurisdiction,  Nos. 

1,2,3,4. 

SPECIFIC  PEEPOEMANCE. 
See  Sale  of  Ship. 

SPEED. 
See  Collision,  Nos,  5,  6,  7,  8. 

STAMP  ACTS. 
See  Marine  Insurance,  No.  38 — Marine  Insurance 
Association,  No.  4. 

STATUTE. 
See  Adnwraliy  Court,  No.  1 — Compulsory  Pilotage, 
Nos.  1,  2,  3,  4 — Necessaries,  No.  1. 

STEAMSHIP. 
See  Carriage  of  Goods,  No.  2 — Collision,  Nos.  3, 5, 6, 
7,  8,  9, 10, 11, 13,  15,  19,  S9— Salvage,  No.  22. 

STEANDING. 
See  Marine  Insurance,  Noa.  15,32— fifalwi/e,  No.  3. 


SUBEOGATION. 
See  Marivis  Insurance,  No.  33. 

TENDEE. 
See  Salvage,  Nos.  29,  30. 

TONNAGE  EATES. 
Registered  tonnage — Wrong  conyputaUon — Payment 
in  mistake — Recovery  hack, — ^Where  a  dock  com- 
pany are  empowered  to  charge  tonnage  rates  on 
vessels  entering  their  docks  according  to  the  re- 
gristered  tonnage  of  those  vessels,  and  shipowners 
have  paid  rates  on  the  registered  tonnage  of  their 
vessels,  but  such  tonnage  has  been  erroneously 
computed,  owing  to  the  issuing  of  invalid  regula- 
tions by  the  Commissioners  of  Customs,  the  ship- 
owners cannot  recover  back  from  the  dock  com- 
pany the  amount  paid  in  excess  over  the  rate  that 
would  have  been  payable  if  the  tonnage  had  been 
rightly  registered.  (Q.B.)  Moss  v.  The  Mersey 
Docks  and  Harbour  Board page  274 

TOTAL  LOSS. 
See  Collision,  Nos.    32,  40,  44 — Limitation    Lia- 
hiUty,  No.  2 — Marine  Insurance,  Nos.  6,  30,  31 
32. 

TEADING. 
See  Jurisdiction,  Nos.  3,  4. 

TEANSFEE  OF  CAUSES. 

See  Necessaries,  No.  12. 

TEANSSHIPMENT  OF  CAEGO. 

See  Bottomry,  No.  12 — Carriage  of  Goods,  Nos.  10, 

11,  24. 

TEINITY  MASTEES. 

Admiralty  Court — Nautical  assessors — Duty  of — 
Decision  of  questions  of  fact. — The  duty  of  Trinity 
Masters,  sitting  as  assessors  in  the  High  Court  of 
Admiralty,  is  to  assist  the  judge  in  questions  of 
nautical  skill.  In  case  of  a  difference  of  opinion 
betweeen  the  judge  and  the  assessors,  the  judge 
is  not  at  liberty  to  act  upon  any  inferences 
which  they  may  draw  from  the  evidence  as  to 
a  question  of  fact,  except  they  accord  with  his 
own.  If  it  is  the  duty  of  the  judge  to  decide  the 
case  upon  his  own  responsibility.  (P.C.)  The 
Magna  Charta 153 

TUG. 

See  Carriage  of  Goods,  No.  20 — Collision,  Noe. 

9, 10— Damage,  No.  3. 

UNBOEN  CHILD. 

See  Loss  of  Life. 

UNLIQUIDATED  CLAIM. 

See  Bofiotnry,  No.  13 — Carriage  of  Goods,  Noe. 

13,14 

UNDEEWEITEES. 

See  Marine  Insurance,  Nos.  17,  18,  19,  20,  21, 

22,  37,  38. 

UNSEAWOETHINESS. 

See  Carriage  of  Goods,  No.  7 — Marine  Inswrance, 

No.  36. 

USAGE. 
See  Marine  Insurance,  Nos.  8,  37. 
VALUE  OF  SALVED  PEOPEETY. 
See  Salvage,  Nos.  1,  20,  31. 
VALUED  POLICY. 
See  Marine  Insurance,  Nos.  6.  7,  9,  31. 
VENDOE  AND  PUECHASEE. 
Contract — ConstrtMUon — Sale  of  specific  parcel 
Loss  before  shipment — Shipment  of  same  quantity. 
— A  contract  saying  "  We  have  this  day  sold  to 
you  about  600  tons,  more  or  less,  being  the 
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entire  parcel  of  soda  expected  to  arriye  at  port 
of  call  per  P.  Should  any  oirctunstanoes  or 
accident  prevent  the  shipment  of  the  nitrate,  or 
should  the  yessel  be  lost,  this  contract  to  be  Toid," 
is  a  contract  for  the  sale  of  a  specific  parcel  then 
purchased  and  supposed  to  be  existing ;  and  if 
that  specific  parcel  be  destroyed  before  shipment, 
the  purchasers  are  not  entitled  to  claim  delivery 
to  them  of  another  cargo  of  the  same  nature  and 
quantity  sent  home  by  the  same  ship  by  the 
vendors.      Exch.  Ch.    from    Q.  B.)      Smith  v. 

Myers    page  222 

See  Consignor  and  Consignee,  No.  3 — Principal 
and  Agent. 

VESTING  OP  PEOPEETY  IN  GOODS. 
See  Consignor  and  Consignee,  Nos.  1,  2, 3. 

VIOE-ADMIBALTY  COURTS. 
Jurisdiction,  Practice,  and  Bules  of  (notes)  477,  481 
See  CoUision,  Nos.   2,   23 — Compulsory    Pilotage, 

Nos.  1,  2,  3,  i— Necessaries,  No.  13— Practice, 

Nos.  1,  2, 3. 

WAGES. 

1.  Admiralty  Court — Jvrisdiction — Foreign  seamen 
— Protest  of  consul,^— A  court  of  Admiralty, 
although  it  has  jurisdiction  to  entertain  a  suit 
for  wages  instituted  by  foreign  seamen,  will  not 
do  so  against  the  protest  of  the  consul  of  the 
country  to  which  the  ship  belongs,  unless  there 
are  special  circumstances.  (U.S.  Uist.  Ct.  Mass.) 
The  Becherdass  Amhaidass   138 

2.  Lien — Priority — Master^s  wages  and  disburse* 
ments. — A  master's  lien  for  wages  and  disburse- 
ments takes  priority  over  aU  other  daims  upon  a 


ship,  save  claims  for  salvage  and  damage  by 

oollision.     (Adm.)     The  Pa/nthea    page  138 

See  Maritime LienSj'Noa,  2,  3,  4 — Necessaries, 
No.  9— SoWctior**  Lien,  No.  2. 

WAB. 

Existence  of— Declaration — HostiUties. — ^War  may 
exist  de  facto  without  declaration,  but  only  where 
there  has  been  an  actual  commencement  of  hos- 
tilities. (Adm.  and  Priv.  Co.)  The  Teutonia  ; 
Duncan  and  others  (apps.)  v.  Koster  (resp.)...32,  214 

See  Carriage  of  Goods,  Nos.  4,  19,  20,  21,  22,  25, 
26,  27.^Foreign  Enlistment  Act  1870,  Nos. 
1,  2,  3 — Marine  Insurance,  No.  16. 

WARRANTY. 
See  Marine  Inswrance,  Nos.  16,  20. 

WAR  RISE. 
See  Marine  Insurance,  Nos.  16. 

WAREHOUSING. 
See  Carriage  of  Goods,  Nos.  16, 17. 

WHARFINGER. 

Title  to  goods — Refusal  to  accept — Buhsequent  tranS' 
fer  of  hiUs  of  lading — Bight  of  consignee, — A 
wharfinger  who  has  received  goods  under  a  bill  of  ' 
lading  deposited  with  him  by  the  consignee  has, 
after  any  lien  for  freight  has  been  discharged,  no 
better  title  to  the  goods  than  his  bailor ;  and, 
the  consignee  having  refused  to  accept  the  goods, 
the  wharfinger  is  bound  to  deliver  them  up  to  the 
consignor  on  the  latter  offering  to  pay  all  ex- 
penses ;  and  the  wharfinger  is  not  discharged  by 
the  consignee  transferring  the  bills  of  lading  to  a 
third  person  after  the  refusal  to  accept  if  it 
should  appear  that  the  transfer  was  collusive. 
(Q3.)    Batuity.EaHlvy 837 
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